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EDITOR'S  PREFACE. 


*\ 


Many  editions  of  Blackstone's  Commentaries  have  been  pub- 
lished, both  in  this  country  and  in  England,  since  the  death  of 
the  learned  author.  My  apology  for  adding  another  to  the  list 
is  my  desire  to  accomplish  in  the  notes  certain  things  not  hereto- 
fore attempted,  and  also  my  belief  that  the  time  has  come  when 
accumulated  experience  makes  it  possible  to  select  what  is  best 
from  the  mass  of  notes  left  by  my  predecessors. 

The  material  used  in  the  preparation  of  this  edition  may  be 
divided  into  four  classes.  First,  the  published  results  of  modem 
research  into  the  history  of  our  law,  such  as  the  works  of  Maine, 
of  Pollock  and  Maitland,  and  of  Vinogradoff.  Second,  the 
statutes  in  England  and  the  United  States  which  modify  the 
statements  made  in  the  text.  Third,  the  notes  of  my  prede- 
cessors. Fourth,  the  cases  decided  and  the  text-books  published 
since  Blackstone's  day  which  have  referred  to  him  as  authority. 

In   using  the   notes  of  other  editors,  I   have  followed  the 

example  set  of  publishing  the  name  of  the  editor  in  connection 

with  his  note.    The  unsigned  notes  are  my  own. 

X        The  fourth  class  of  my  material  is,  in  my  judgment,  by  far 

the  most  important.     All  reports  and  text-books  published  since 

^     Blackstone's  day  were  carefully  searched  for  references  to  his 

\work.     The  abundance  of  material   thus  collected  on  almost 
every  topic  treated  by  the  commentator  rendered  it  unnecessary, 
except  in  rare  instances,  to  look  elsewhere  in  the  books  for  cases 
illustrating  the  text.     Nor  was  I  compelled  to  turn  to  text-books 
s.  '^    which  do  not  cite  the  learned  author's  work.    The  references  in 
\^  the  unsigned  notes,  therefore,  will  be  found  to  be,  in  the  great 
-^      majority  of  instances,  references  to  cases  or  text-books  which 
have  cited  as  authority  the  very  page,  or  even  sentence,  of 
Blackstone  to  which  the  note  is  appended.    Therefore  it  might 
almost  be  said  that  many  of  the  notes  or  annotations  have  been 
written  by  the  Courts  of  England  and  of  the  United  States. 

By  making  copious  extracts  from  the  notes  of  former  editors, 
I  have  tried  not  only  to  preserve  the  learning  which  has  accumu- 
lated around  Blackstone's  work,  but  to  give  the  student  of  legal 
(iii) 


JXk 


development  a  picture  of  the  best  thoughts  suggested  by  the 
statements  in  the  text  taken  at  successive  periods  since  the 
publication  of  the  first  edition.  Carrying  out  this  idea  in  my  own 
notes,  I  have  attempted  to  reflect  the  thought  of  the  last  part  of 
the  nineteenth  century  rather  than  to  present  my  own  opinions. 
In  this  connection,  it  is  proper  to  state  that  I  have  retained  some 
of  the  notes  of  prior  editors  on  statutes  since  repealed.  This 
has  been  done  wherever  necessary  to  the  proper  understanding 
of  the  statute  law  as  it  exists  to-day. 

By  citing  thousands  of  cases  and  hundreds  of  text-books,  I 
have  sought  to  make  the  Commentaries,  with  the  arrangement 
and  text  of  which  all  lawyers  are  familiar,  a  mine  of  references 
to  which  one  can  readily  turn  when  in  search  of  information 
upon  a  given  point  of  law.  In  my  own  notes  the  dates  of  the 
cases  have  been  added  to  the  citations.  Where  there  is  more 
than  one  edition  of  a  text-book,  the  number  of  the  edition  referred 
to  in  the  notes  is  given.  Besides  the  ordinary  table  of  cases, 
there  is  also  published  in  connection  with  the  Fourth  Book  a 
table  of  text-books  cited,  and  abbreviations  used. 

I  hope  that  law  students,  even  those  familiar  with  Latin,  will 
find  useful  the  translations  of  phrases  not  in  English,  whether 
in  the  text  or  notes.  These  translations  I  have  placed  in 
brackets.  The  value  of  Barron  Field's  Analysis  is  conceded  by 
all,  and  I  therefore  make  no  apology  for  printing  it.  I  have 
added  to  the  First  Book  a  few  thoughts  on  the  study  of  the  law. 

The  Index  to  the  four  books  refers  to  the  top  or  star  *  paging, 
and  covers  the  notes  as  well  as  the  text. 

The  number  of  the  Book  should  always  be  noted  by  the 
reader  when  the  pages  of  the  Commentaries  are  referred  to,  as 
each  Book  is  paged  with  consecutive  Arabic  numerals  thus, 
1,2,  3,  4.  etc. 

It  gives  me  pleasure  to  acknowledge  the  very  valuable  assist- 
ance in  reading  and  revising  the  proofs  which  I  have  received 
from  Albert  L.  Moise,  Esq.,  of  the  Bar  of  South  Carolina. 

W.  D.  L. 

UMTnutstrv  OP  PBitKsvi,vAinA, 
Dbpaktmsmt  op  Law, 

January  t,  rSff. 
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THE  STUDY  OF  THE  LAW. 


An  opinion  as  to  the  proper  method  of  studying  a  subject  must  depend, 
in  large  measure,  upon  our  conception  of  the  nature  of  thesubject.  Law  is 
no  exception  to  this  rule.  If  we  regard  the  law  as  a  system  of  rules  for  regu< 
lating  human  action,  based  on  logical  distinctions  and  derived  from  well- 
denned  principles  of  right  and  wrong,  we  are  almost  certain  to  regard  the 
study  of  the  law  as  conssting  of  a  logical  analysis  and  arrangement  of  those 
principles.  On  the  other  hand,  if  we  regard  our  law  as  essentially  empirical 
in  its  character, — a  child,  not  of  logic  but  of  the  race's  conceptions  of  public 
policy — we  shall  be  equally  certain  to  look  upon  the  study  of  law  as  a  branch 
of  the  study  of  civilization  and  its  history. 

He  who  reads  the  records  of  actual  issues  decided  between  man  and  man, 
will  find  that  the  courts,  in  determining  these  issues,  have  from  time  to  time 
declared  the  existence  of  certain  well-defined  rules  of  action  in  almost  every 
field  of  human  condnct,  and  that,  as  new  cases  have  arisen,  the  courts  have 
applied,  extended  and  modified  these  mles.  Learned  lawyers,  by  examining 
the  cases,  have  extracted  from  them  the  principles  upon  which  the  courts 
appear  to  have  acted.  Placing  these  principles  in  a  logical  sequence,  they 
have  produced  our  legal  text-books.  The  value  of  these  books  to  the  lawyer 
is  very  great.  They  are,  in  the  first  place,  a  source  from  which  he  can 
easily  obtain  references  to  the  decided  cases.  In  the  best  text-books  he  wit! 
find  able  discussions  of  legal  principles.  These  discussions  often  throw  light 
on  much  that  he  might  not  have  had  the  time,  or  perhaps  the  ability,  to  di»- 
cover,  if  he  had  been  left  to  work  upon  the  reports  unaided. 

But  when  we  approach  the  study  of  the-  law  as  a  science,  or  attempt  to 
investigate  any  legal  question,  it  must  not  be  forgotten  that  the  law  is  fbund 
in  the  cases,  not  in  the  text-books.  It  has  been  and  is  developed — not 
primarily  by  the  text-book  writers,  but  by  the  application  to  new  cases  of 
principles  extracted  from  earlier  cases.  The  law,  in  this  view,  is  the  result  of 
the  application  of  what  was  felt  to  be  the  proper  rule  in  actual  cases  ari^ng 
before  the  courts  and  it  has  not  been  worked  out,  erpotinded  ot  limited  by 
logic  alone.  The  consequence  is  that  the  mere  ability  to  state  a  principle  c^ 
law,  or  all  the  principles  of  law,  if  it  were  possible  (as  it  is  not)  to  conceive 
of  a  definite  sum  of  such  principles,  does  not  make  a  lawyer.  A  man  might 
have  this  knowledge  and  yet  have  no  mastery  of  tbs  law.  He  might  even 
add  to  a  knowledge  of  the  principles  the  ability  to  dissect  and  analyze 
them  from  the  logician's  point  of  view,  or  from  some  a  priori  standard  of 
ethics,  and  still  he  would  not  in  any  sense  be  a  lawyer.  He  must  grasp 
something  more  than  a  principle;  he  must  know  how  a  principle  has  grown, 
be  roust  have  put  himself  in  the  position  of  the  judge  who  decided  the  case 
when  the  problem  was  first  presented  as  related  to  the  concrete  facts  of  the 
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vi  THE  STUDY  OF  THE  LAW. 

case  before  him.  In  short,  he  only  knows  a  principle  of  law  who  has 
for  himself  worked  out  that  principle  from  the  cases  in  which  it  has  been 
developed.  Such  an  one  has  a  power  over  his  subject  which  no  amount  of 
text-book  reading  can  ever  give  him.  He  not  only  knows  the  completed 
structure,  but,  side  by  side  with  the  builders,  he  has  built  it  up.  In  this 
way  he  has  caught  the  spirit  of  its  development,  and  knows  the  elements 
which  will  influence  its  future  growth.  If  the  rules  of  human  conduct  which 
we  have  to-day,  and  which  our  courts  enforce,  are  the  results  of  prior  judg- 
ments on  the  &cts  of  particular  cases  arising  in  every  day  life  between  man 
and  man,  the  study  of  law  is  the  study  of  cases — a  knowledge  of  the  law  is, 
in  this  sense,  a  knowledge  of  cases. 

At  this  point  it  may  be  natural  to  ask,  "  if  a  knowledge  of  the  law  cannot 
be  gained  except  from  a  study  of  the  cases,  and  the  books  are  full  of 
thousands  of  cases,  is  not  the  mastery  of  the  law  an  impossibility  ?  "  In 
reply,  it  may  be  admitted  that  a  comj^ete  knowledge  of  the  law  is  impossible. 
To  know  the  rise  and  all  the  details  of  the  application  of  every  legal  prin- 
ciple would  be  a  task  the  duration  of  which  would  far  exceed  the  ordinary 
space  of  human  life.  The  knowledge  of  all  the  reported  cases,  even  in  the 
principal  jurisdictions  under  the  sway  of  the  Common  I^aw,  besides  being 
impossible,  would  be  useless.  Law  constitutes  no  exception  to  the  rule  that 
we  must  demand  of  an  educational  system  not  a  knowledge  of  a  multitude  of 
facts,  but  the  power  to  deal  with  problems  as  they  arise.  Though  law  must 
be  studied  from  the  cases,  the  student  must  confine  himself  to  those  cases 
which  show  the  development  and  illustrate  the  main  tendencies  in  the  work- 
ing out  of  a  legal  principle.  Fortunately,  in  the  last  few  years,  the  attention 
of  some  of  our  best  legal  minds  has  been  turned  to  the  collection  of  selected 
lists  of  cases  taken  to  illustrate  the  growth  and  application  of  the  law. 
These  selected  cases  now  cover  all  the  principal  branches  of  the  science. 
Those  who  have  not  the  advantage  of  attending  one  of  the  law  schools  con- 
nected with  our  principal  universities,  should  use  in  connection  with  these 
case-books,  as  they  are  called,  a  text-book  covering  the  same  subject;  always 
remembering,  however,  that  the  work  must  be  spent  on  the  cases,  not  in 
memorizing  the  principles  set  forth  in  the  text-books.  Again,  however 
much  the  text-book  may  be  relied  on  for  its  statement  of  particular  applica- 
tions of  a  principle  and  of  the  minor  exceptions  to  it,  which  the  student  has 
no  time  to  verify,  it  should  never  be  relied  on  for  the  statement  of  the 
principle  itself.  The  student  must  know  a  principle  as  a  result  of  having 
worked  it  out  for  himself.  As  far  as  practicable,  therefore,  the  study  of 
cases  should  precede  the  study  of  the  text-book,  but  on  no  important  subject 
should  the  reading  of  some  standard  text-book  be  omitted. 

It  may  be  pointed  out  in  this  connection  that  the  necessity  thus  laid 
upon  the  student  of  "  digging  out "  for  himself  the  rules  of  law  from  the 
cases,  varies  somewhat  with  the  importance  to  him  of  an  exhaustive  knowl> 
edge  of  the  branch  of  law  which  he  is  investigating.  To  almost  every 
student  a  thorough  knowledge  of  Torts,  Crimes,  Contracts,  Quasi-Contracts, 
Property  and  Equity  is  essential.    These,  therefore,  every  student  must  work 
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oat,  in  the  main,  from  the  splendid  lists  of  cases  now  accessible.  But  when 
we  pass  beyond  these  iiindamental  sul^ects  into  minor  subdivisions  of  the 
law,  we  find  many  which  can  hardly  be  considered  essential  to  every  man  who 
would  acquire  legal  knowledge.  A  general  knowledge  of  many  such  subjects 
as,  for  instance.  Admiralty,  in  the  case  of  one  who  does  not  expect  his  prac- 
tice to  Ue  in  that  direction,  can  be  obtained  from  reading  the  best  text-books. 
To  one  who  has  studied  the  law  from  the  cases,  there  is  no  danger  that  he 
will  deceive  himself  into  thinking  that  he  knows  the  subjects  which  he  has 
read  about.  He  will  realize  that  he  has  just  enough  infonnation  to  enable 
him  the  more  readily  to  "look  the  subject  up  should  occasion  require,"  On 
most  of  the  minor  subjects  of  the  law  this  is  all  he  can  hope  or  expect  to  be 
able  to  do. 

It  is  perhaps  a  work  of  supererogation  to  point  out  that  one's  legal  studies 
should  be  graded.  One  cannot  expect  to  study  everything  at  one  time.  The 
law  is  a  mine  to  work  in,  and  some  parts  lie  further  fiixmi  the  entrance  than 
others.  Thus  the  simple  fundamental  things  must  be  studied  first,  while 
the  subjects  involving  the  more  complicated  business  and  property  relations 
of  modem  life  must  be  left  until  a  later  period.  The  grading  given  below 
in  "The  Course  of  Legal  Study"  has  been  based  on  the  course  now  given 
in  the  best  law  schools  in  the  United  States. 

I  have  just  likened  the  law  to  a  mine  in  every  part  of  which  it  is  impossible 
for  one  man  to  work  at  the  same  time.  That  legal  study  tends  to  become 
more  and  more  diversified  day  by  day  is  admitted.  Where  not  so  long  ago 
we  had  "  corporations  "  as  a  single  subject,  we  now  have:  public,  privfite 
and  foreign  corporations,  insurance  companies,  railroads,  etc.  In  propor- 
tion as  the  divisions  of  law  thus  become  more  and  more  complex  and  numer- 
ous, the  necessity  that  the  student  should  have  a  general  idea  of  the  law  as 
a  whole  is  more  pressing.  We  must  have  a  map  of  the  mine  before  we  can 
work  inteUigently  in  any  part  of  it.  Every  student  should  read  as  a  prelimi- 
nary to  bis  legal  work  some  elementary  and  general  treatise.  For  this 
purpose  the  work  of  Blackstone,  though  written  more  than  one  hundred  and 
twenty-five  years  ago,  is  without  a  rival.  The  reason  for  this  pre-eminence 
lies  not  only  in  the  intrinsic  value  of  the  work  itself.  It  is  to  be  found  also 
in  the  &ct  that  it  is  written  on  a  plan  eminently  suited  to  an  elementary 
work.  It  is  a  picture  of  the  law  as  it  was  in  Blackstone's  time,  illuminated 
by  legal  history  and  an  explanation  of  the  reasons  for  the  principles  set  forth. 
On  the  other  hand,  whatever  historical  mistakes  appear  in  Blackstone's  work, 
mistakes  which  have  been  greatly  exaggerated,  no  one  can  doubt  the  judi- 
cious manner  in  which  history  and  present  law  are  blended  in  his  work. 
Again,  Blackstone  may  be  as  much  praised  for  what  be  has  refrained  from 
doing  as  for  what  he  did.  Nearly  every  one  since  his  day  who  has  attempted 
an  elementary  treatise  upon  the  law,  has  felt  called  upon  to  fill  his  book  with 
definitions  and  little  else.  Defiuitions  Blackstone  has  in  plenty,  but  they 
are  not  obtruded  upon  the  student.  They  are  at  most  the  background  to  the 
reasons  which  Blackstone  gives.  And  these  same  reasons  of  Blackstone 
make,  for  the  purposes  of  the  student,  the  most  useful  part  of  bis  book.     He 
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su&rs  no  statement  to  stand  without  a  reason.  Few  institutions  pass  without 
a  word  of  praise  or  blame — generally  of  praise.  Some  erf  the  reasons  given 
are  to  us  who  boast  an  age  which  gets  at  the  roots  of  things,  unsatisfac- 
tory. Some  of  the  reasoning  is  obviously  faulty.  But,  be  this  as  it  may, 
the  very  faults  of  the  reasoning  are  apt  to  set  the  student  thinking  on  his 
own  account. 

Again,  a  book  intended  to  fill  the  place  of  a  general  introduction  to  the 
study  of  the  law  must  be  something  more  than  a  picture  of  the  law  as  it  is, 
illuminated  by  statements  of  legal  history  and  by  explanations  of  the  reasons 
for  the  principles  set  forth  and  the  facts  recorded.  It  must  also  be  a  work 
with  a  distinct  literary  style, — of  artistic  as  well  as  of  scientific  merit.  The 
student  must  be  interested  in  the  law.  No  &ctor  is  more  potent  in  this  con- 
nection than  tiie  literary  form  of  the  first  book  on  legal  subjects  placed  in  bis 
bands.  Whether  it  is  to  be  for  him  a  book  which  he  is  to  carry  through  life 
will  depend  in  a  large  measure  on  the  attractiveness  of  its  style.  This  is,  I 
believe,  the  reason  why  Blackstone  has  kept  his  hold  on  successive  genera- 
tions of  lawyers.  It  is  the  principal  reason  to-day  why  it  is  the  best  book  to 
(dace  in  the  hands  of  one  about  to  begin  the  study  of  the  Common  Law. 

I  have  su^ested  below  a  course  of  legal  study  covering  a  period  of  three 
years,  the  Goriest  time  in  which  it  is  possible  for  one  to  hope  to  earn  the 
right  to  call  himself  a  lawyer.  It  is  perhaps  impossible  for  one  to  accomplish 
in  one  year  all  the  work  mapped  out  for  the  third  year.  A  judicious  selec- 
tion should  be  made  with  reference  to  the  use  which  the  student  expects  to 
make  of  his  legal  knowledge. 

SUGGESTED  COURSE  OF  LEGAL  STUDY. 

FIKST  VBAS. 
Blackstone, 
Crimes, 
Torto,  Pleading,  Ccmtracts. 

SECOND  YBAK. 
Property,  Equity,  Sales, 

Partnership,  Qua^-Contracts,  Agency. 

Domestic  Relations, 

THIRD  YEAR. 
Statutory  Law  (of  the  State  in  which  the  student  intends  to  practice). 
Constitutional  Law,  Equity  Pleading,  Damages, 

Corporations,  Admiralty,  International  Law. 

Bills  and  Notes,  Conflict  of  Laws, 

Practice  in  Federal  Courts, 
Practice  (of  the  State  in  which  the  student  intends  to  practice). 

W.  D.  L. 

FHtUDXLPHiA,  January  t,  1S97. 
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AUTHOR'S  PREFACE. 


Thr  following  sheets  contain  the  substance  of  a  course  of  lectures  on  Oxi 
Laws  of  England,  which  were  read  by  the  author  in  the  Uuiversity  of  OxSotd. 
His  original  |^n  took  its  rise  in  the  year  1753;  and,  notwithstanding  the 
novelty  of  such  an  attempt  in  this  age  and  country,  and  the  prejudices  usually 
conceived  against  any  innovations  in  the  established  mode  of  education,  he  had 
the  satisfaction  to  find — and  he  acknowledges  it  with  a  mixture  of  pride  and 
gratitude — that  his  endeavors  were  encouraged  and  patronized  by  those,  both 
in  the  university  and  out  of  it,  whose  good  opinion  and  esteem  he  was  prin- 
cipally desirous  to  obtain. 

The  death  of  Mr.  Viner  in  1756,  andhis  ample  benefactions  to  the  university 
for  promoting  the  study  of  the  law,  produced  about  two  years  afterwards  a 
regular  and  public  establishmentofwhat  the  author  bad  privately  undertaken. 
The  knowledge  of  our  laws  and  constitution  was  adopted  as  a  liberal  science 
by  general  academical  authority;  competent  endowments  were  decreed  for  the 
support  of  a  lecturer  and  the  perpetual  encouragement  of  students;  and  fbit 
compiler  of  the  ensuing  Commentaries  had  the  honor  to  be  elected  the  first 
Vinerian  professor. 

In  this  situation  he  was  led,  both  by  duty  and  inclination,  to  investigate 
the  elements  of  the  law  and  the  grounds  of  our  civil  poli^  with  greater 
assiduity  and  attention  than  many  have  thought  it  necessary  to  do.  And  yet 
all  who  of  late  years  have  attended  the  public  administration  of  justice  must 
be  sensible  that  a  masterly  acquaintance  with  the  general  spirit  of  laws  and 
principles  of  universal  jurisprudence,  combined  with  an  accurate  knowledge 
of  our  own  municipal  constitutions,  their  original,  reason,  and  history,  hath 
given  a  beauty  and  energy  to  many  modem  judicial  decisions,  with  which 
our  ancestors  were  wholly  unacquainted.  If,  in  the  pursuit  of  these  inquiries, 
the  author  hath  been  able  to  rectify  any  errors  which  either  himself  or  others 
may  have  heretofore  imbibed,  his  pains  will  be  sufBciently  answered;  and  if 
in  some  points  he  is  still  mistaken,  the  candid  and  judicious  reader  will  make 
due  allowances  for  the  difficulties  of  a  search  so  new,  ao  extensive,  and  so 
laborious. 

Nop.  3,  ij6s-  ^^^^_^_ 

POSTSCRIPT. 

Notwithrtandind  the  diffidence  expreised  in  the  foregoinK  Preface,  no  woner  wu  tbc 
work  completed,  bnt  many  of  it»  positioni  were  TehementTy  attacked  by  zealoU  of  all 
(even  oppomtet  denominations,  religioni  as  well  as  dvil;  by  some  with  a  greater,  by 
other*  with  a  lem,  degree  of  acrimony.  To  such  of  these  adimadTertere  as  have  fallen 
within  the  author's  notice  (for  he  doubts  not  but  some  have  eacaped  it)  he  owes  at  leut 
this  obligation  that  they  have  occasioned  him  from  time  to  time  to  revise  hiaworkla 
respect  to  the  particulars  objected  to;  to  retract  or  expunge  from  it  what  appeared  to  »• 
really  erroneous-  to  amend  or  supply  it  when  inaccnrate  or  defective;  to  illnrtmte 
explain  it  when  obscure.  But,  where  he  thought  the  objections  ill  founded,  h-  >— »'^ 
and  shall  leave  the  book  to  defend  itself,  being  fully  of  opinion  that,  if  his  pi 
ftlae  and  bis  doctrines  unwarrantable,  no  apology  from  himself  can  make  th»it 
fonaded  in  troth  and  rectitude,  no  censure  from  otheis  can  make  them  wTotp- 
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INTRODUCTION. 


SECTION  I. 

Of  THB  Study  OF  THE  Law  .  .  .  .6  to  31 
I.  The  general  utility  of  the  study  of 
the  English  common  law  will  prin- 
cipally appear   from   considering 
the  pccoHar  ntnatious  of,  I.  Gen- 


tlemen of  fortune,  n.  Thenolrility, 
III.  Persons  in  liberal  profesrions  1 
1.  Tbe  causes  of  its  neglect  were, 
chiefly,  the  revival  of  the  stndy  of 
the  Roman  laws  in  tbe  twelfth  cen- 
tniT,  their  adoption  by  the  clergy 
ana  universities,  and  the  illibenu 
jealousy  that  subsisted  between  the 
patrons  and  atodents  of  each  .  .  .  i' 
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3.  The  eatablishment  of  the  court  of 
Common  Pleu  at  Westmiaster  pre- 
•erved  the  common  law,  and  pro- 
moted ita  Btndy  in  that  neighborhood, 
dcluBive  of  the  two  nniversitie*  .  .     n 

4.  But  the  universities  ore  now  the 
moct  eligible  places  for  lajing  the 
foandations  of  this,  as  of  everj'  other 
liberal  Bcconiplishment;  by  tracing 
out  the  principles  an  d  ^roandi  of  the 
law,  even  to  their  original  elements    31 

SECTION  II. 
Or  THB  Natokb  of  Laws  in  Gbn- 

BKAt, 38  to  61 

I.  Law  is  a  rule  of  action  prescribed 
by  a  superior  power 38 

1.  Natural  law  is  the  rule  of  human 
action,  preacribeil  by  the  Creetor, 
and   discoverable  by  the  light   of 


3.  The  divine,  or  revealed  taw,  consid- 
ered as  a  rule  of  action,  is  also  the  law 

of  nature,  imparted  by  God  himself    41 

4.  The  law  of  nations  is  that  which 
regulates  the  conduct  and  mutual 
intercouise  of  independent  states 
with  each  other,  by  reason  and  nat- 
ural justice  43 

5.  Municipal  or  civil  law  is  the  rule  of 
civil  conduct  prescribed  by  the 
supreme  power  in  a  state,  conunuid- 
ins  what  is  right  and  prohibiting 
what  is  wrong 44 

6.  Society  is  formed  for  the  protection 
of  individuals;  and  states,  or  govern- 
ment, for  the  preservation  of  society    47 

7.  In  alt  states  there  is  an  absolute 
supreme  power,  to  which  the  right  of 
legislation  belongs,  and  which,  d;  the 
singular  constitution  of  these  king- 
doms, is  vested  in  the  king,  lorda 
and  commona 48-^1 

8.  The  parts  of  a  law  are;  I.  The  de- 
claratory; which  defines  what  is  ri^ht 
and  wrong.  II.  Tbe  directory;  which 
consists  in  commanding  the  observa- 
tion of  right,  or  prohibiting  the  com- 
mission of  wrong.  III.  The  reme- 
dial; or  metbod  or  recovering  private 
rights  and  redressing  private  wron^. 
IV.  Tbe  vindicatory  sanction  of  pun- 
iahments  for  public  wrongs;  wherein 
consists  the  most  forcible  obligation 

of  human  laws 53-4 

9.  To  interpret  e  law,  we  mnst  inauire 
after  the  will  of  the  maker;  wnich 
may  be  collected  either  from  the 
words,  the  context,  the  subject-mat- 
ter, the  efiects  and  consequence,  or 
the  spirit  and  reason  of  the  law  .    .  59-£l 

10.  From  the  latter  method  of  inter- 
pretation arises  equity,  or  the  coirec- 
tlon  of  that  wherein  the  law  iby  rea- 
■mofiUnnivenality)  is  deficient  .     61 


SECTION  III. 

Of  tbb  Laws  op  Englamd  .  .  .  63  to  91 
I.  The  laws  of  England   are   of  two 

kinds :  the  unwritten  or  common  law, 

and  the  written  or  statute  law  ...  63 
a.  The  unwritten  law  includes:  I.  Gen- 

eralcuBtonis.   II.  Particular  customs. 

III.  Particular  laws 67 

3.  General  customs,  or  the  common 

law  properly  so  called,  are  founded 


evidence;  which  decisiot 
serv^  in  the  public  records,  'ex- 
plained in  the  year-hooka  and  reports 
and  dif^ted  by  writers  of  approved 
authority 68 

4.  Particular  customs  are  those  which 
are  only  in  use  within  some  peculiar 
districts;  as  g&vel-kind,  the  customs 

of  London,  etc 74 

5.  These— I.  must  be  proved  to  exist; — 
II.  must  appear  to  be  legal;  that  ia, 
immemorial,  continued,  peaceable, 
reasonable,  certain,  compulsory,  and 
consistent;— III.  must, when  allowed, 
receive  a  strict  construction        .   .  76-79 

6.  Particular  laws  are  such  as,  by  spe- 
cial custom,  are  adopted  and  used 
only  in  certain  peculiar  courts,  under 
tbe  superintendence  and  control  of 
the  common  and  statute  taw;  namely, 
the  Roman  civil  and  canon  laws  .    ,      79 

7.  The  written  or  statute  laws  are  the 
acta  which  are  made  by  the  king, 
loids  and  commons,  in  parliament, 
to  su^ly  the  defects,  or  amend  what 

is  amiss,  of  the  unwritten  law  ...     85 

8.  In  order  to  give  a  more  specific 
relief  than  can  sometimes  be  had, 
throujgh  the  genenitity  of  both  the 
unwntten  and  written  law;  in  mat- 
ters of  private  right,  it  is  the  ofGce  of 
equity  to  interpose 91 

SECTION  IV. 

Or  THB  CoUNTmiBS  SUSJBCT  TO  TBB 

Laws  OF  Emgund 9310113 

1.  The  laws  of  England  are  not 
received  in  their  full  extent  in  any 
other  territories  besidesthe  kingdom 
of  England,  and  the  dominion  of 
Wales,  which  have,  in  most  respects, 
an  entire  communion  of  laws  ...  93 
3.  ScoLland,natwithatanding  tbe  union, 
retains  its  own  municipal  laws, 
though  subject  to  regulation  by  the 
British  parliament 95 

3.  Berwick  isgovemed  bvitsown  lookl 
usages,  derived  from  the  Scots  law, 
but  bound  by  all  acta  of  parliament     95 

4.  Irelsnd  is  a  distinct  subordinate 
kingdom,  governed  by  tbe  common 
law  of  England,  but  not  bound  by 
modem  acts  of  the  Briti^parliafflent, 
unless  particularly  named 99 
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5.  The  Isle  of  Man,  the  Norman  islee 
(as  Guemsn',  etc. ),  and  our  planta- 
tions abroeo,  are  goTcmed  by  their 
own  laws,  but  aie  boand  by  acta  of 
the  British  parliament,  if  tpedally 
named  therein IC4-109 

6.  The  territor;  of  England  is  divided, 
ecclesiastically,  into  provinces,  dio> 


ceses.    archdeaconries,    rural   dean- 
eries and  parishes      i  lo-i 

7.  The  civil  division  is,  first,  into  conn- 
tiei,  of  which  some  are  palatine; 
then,  sometimes,  into  rapes,  lathes, 
or  trithings;  next,  into  hmidreds,  or 
wapentakes;  and  lastly,  into  towns, 
vilts,  or  titbings i 


BOOK  I.-OF  THE  RIGHTS  OF  PERSONS. 


Ofi 


{  Absolittb  Rights  0 


Imdi- 
i»  to  144 
I.  The  objects  of  the  laws  of  England 

■re:  t.  Rights.    11.  Wrongs  ....    133 
3.  Rights  are,  the  rights  of  persona,  or 
the  rights  of  things  .  .    laa 

3.  The  rights  of  persons  are  such  M 
concern,  and  are  annexed  to,  the  per- 
sons of  men:  and  when  the  person 
to  whom  they  are  due  is  regarded, 
they  are  called  (simply  >  rights;  but 
when  we  consider  the  person  from 
whom  they  are  due,  they  are  then 
denominated  duties  ........    133 

4.  Persons  are  either  natnral,  that  is, 
■uch  as  they  are  formed  by  nature; 
<}r  artificial,  that  is,  created  by  hu- 
man policy,  as  bodies  politic  or  cor- 
porations   133 

5.  The  tights  of  natural  persons  are,  I. 
Abaolnte,  or  such  as  belong  to  indi- 
Tiduali.     II.  Relative,  or  such  as  re- 

133 


the  absolute  kind,)  compose  what  ja 
called  political  or  civil  liberty   .    .   .    133 

7.  Political  or  civil  liberty  is  the  natn* 
rat  liberty  of  mankind,  so  far  re- 
strained by  human  laws  as  is  neces- 
sary for  the  good  of  society       .    .    .    1 35 

S.  TtiealMolnterightSiOrcivilliberties, 
of  Engliahmen.  as  frequentiv  de- 
clared in  parliament,  are  principally 
three:  the  right  of  personal  secnrity, 
<tf  petaonal  liberty,  and  of  private 
property ,  .   .   .    1*9 

9.  The  nght  of  personal  security  con- 
sists in  the  legal  enjovment  of  life, 
limb,  ^odv,  health  and  reputation  .    139 

10.  The  rigut  of  personal  liberty  con- 
sists in  de  freepower  of  locomotion, 
without  illegal  restraint  or  banish- 
ment           134 

■  I.  The  right  of  private  property  con- 
sists in  every  man's  free  nse  and 
disposal  of  hia  own  lawful  acquisi- 
tions, without  injury  or  illegal 
diminution . 138 

13.  Besides  these  three  primary  rights, 
there  are  others  which  are  secondary 


and  subordinate;  vii.  (to  preserve  the 
former  from  unlawful  attacks,)  L 
The  constitution  and  power  of  par- 
liaments: XL  The  limitation  of  the 
king's  prerogative:  and.  (to  vindicate 
them  when  actually  violated,)  III. 
The  regular  administration  of  public 
justice:  IV.  The  right  of  petitioning 
for  redrew  of  grievances:  V.  The 
right  of  having  and  using  arma  for 
self-defence 140-144 

CHAPTER  II. 

Of  THS  PaRLIAlfBNT 146  to  1S9 

1.  The  relations  of  persons  are,  I.  Pub- 
lic. II.  Private.  The  public  rela- 
tions are  those  of  magistrates  and 
people.  Magistmtes  are  supreme,  or 
subordinate.  And  of  snpreme  magis- 
trates, in  England,  the  parliament  is 

the  snpreme  executive 146 

3.  Parliaments,  in  some  shape,  are  of 
as  high  antiquity  as  the  Saxon  eov- 
emment  in  this  island,  and  nave 
subsisted,  in  their  present  form,  at 
least  five  hundred  yean.    .....    147 

3.  The  parliament  ia  assembled  by  the 
king's  writs,  and  its  sitting  must  not 

be  intermitted  above  three  years  .    .    150 

4.  Its  constituent  parts  are  the  king's 
majesty,  the  lorcb  spiritual  and  tem- 
poral, and  the  commons  represented 
by  their  members:  each  of  which 
parts  has  a  negative,  or  necessary, 
voice  in  making  laws     .       .   .      133-160 

5.  With  regard  to  the  general  law  i^ 
parliament;— its  power  is  absolute: 
each  house  ia  the  judge  of  Its  own 
privileges:  and  all  the  members  of 
either  bonse  are  entitled  to  the  privi* 
lege  of  speech,  of  person,  of  th^ 
domestic!,  and  of  tneir  lands  and 
goods 160-167 

6.  The  peculiar  privileges  of  the  l<Mds 
(besides  their  Judicial  capacity)  are 
to  hunt  in  the  king's  forests;  to  be 
attended  by  the  s^es  of  the  law;  to 
make  proxies;  to  enter  protests;  and 
to  regulate  the  election  of  the  sixteen 
peers  of  North  Britain 167 

7.  The  pecnliar  privileges  of  the  com- 
mons are  to  firame    taxes  for   the 
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subject;  and  to  detennme  the  merits 
of  tbeir  own  elections,  with  re^rd  to 
the  qnalifications  of  Uie  electors  and 
elected,  and  the  proceedings  at  elec- 
tions themselTes 1^^180 

8.  Bills  are  lunally  twice  read  in  ea^ 
house,  committed,  engroeaed,  and 
then  read  a  third  time;  and  when 
the;  have  obtained  the  concurrence 
of  both  houses  and  received  the  rmai 
assent,  they  become  acts  of  parlia- 
ment    183-185 

9.  The  houses  maj  adjourn  themselves; 
but  the  king  only  can  prorogue  the 
parliament 186-187 

10.  Parliaments  are  dissolved,  I.  At 
the  king's  will.  II.  By  the  demise 
of  the  crown;  that  is,  within  six 
months  after.  III.  By  length  of 
time,  or  having  aal  for  the  space  of 
seven  years 1S7-189 

CHAPTER  :il. 

Of  thb  King  and  his  Title  .  190  to  315 
1.  The  supreme    executive    power  of 
this  kingdom  ia  lodged  in  a  single 

person:  the  king  or  queen 190 

a.  This  royalperaonmay  beconsidcred 
with  regard  to,  I.  His  title.  II.  His 
TO^al  family.  III.  His  councils.  IV. 
His  duties.  V.  His  prerogative.  VI. 


His 


190 


3.  With  regard  to  bis  title:  the  _  _ 
of  England,  bj  the  pontive  constitu- 
tion of  the  kingdom,  hath  ever  been 
descendible,  and  so  continnes  ...    191 

4.  The  crown  isdescendible  in  acourse 
peculiar  to  itself 193 

5.  This  course  of  descent  Is  subject  to 
limitation  by  parliament    ....    195 

6.  Notwithstanding  such  limitations, 
the    crown    retams    its  descendible 

aoalitr,  and  becomes  hereditary  in 
le  prince  to  whom  it  is  limited  .  .    196 

7.  Kin^^bert,  king  Canute,  and  king 
William  I.  liave  [>een  successively 
constituted  the  common  Stocks,  or 
ancestors,  of  this  descent   .....    19S 

8.  At  the  revolution,  the  convention  of 
estates,  or  representative  body  of  the 
nation,  declared  that  the  misconduct 
of  kin^  James  II.  amounted  to  an 
abdication  of  the  government,  and 
that  the  throne  was  thereby  vacant .  313 

9.  In  consequence  of  this  vacancy,  and 
from  a  regard  to  the  ancient  line, 
the  convention  appointed  the  next 
Protestant  heira  of  the  blood-royal 
of  king  Charles  I.  to  fill  the  vacant 
throne,  in  the  old  order  of  succes- 
sion; with  a  temporary  exception,  or 
preference,  to  the  person  of  king 
William  III 314 

10-  On  the  impending  failure  of  the 
Protestant  line  of  king  Charles  I., 
(whereby  the  throne  might  again 
have  become  vacant,)  the  parliament 


extended  the  settlement  of  the  crown 
to  the  Protestant  line  of  king  James 
I.,  viz.,  to  the  princess  Sophia  of 
Hanover,  and  the  heirs  of  her  body, 
being  Protestants;  and  she  is  now  the 
common  stock,  from  whom  the  heirs 
of  the  crown  must  descend    ....    a 


CHAPTER  IV. 

Op  thb  King's  Roval  Family,  118  to  314 
I.  The   king's  royal    family   consists, 
first,  of  the  queen ;  who  is  either  reg- 
nant, consort,  or  dowager »i8 

3.  The  queen  consort  is  a  public  per- 
son: and  has  many  personal  preroga- 
tives and  distinct  revenues    ....    >i8 

3.  The  prince  and  princess  of  Wales. 
and  the  princess-royal,  are  peculiarly 
leEarded  by  the  law  .....    33} 

4.  Tne  other  [uincesof  the  blood-royal 
are  only  entitled  to  precedence    .  .    334 

CHAPTER  V. 

Of  TBS  Councils  Belohcinc  to  ths 
KiKG  .   .  337  to  333 

I.  The  king's  councils  are:  I.  The  par- 
liament II.  The  great  council  of 
peers.  III.  The  judges,  for  matters 
of  law.     IV.  The  privy  council  .  137-330 

3.  In  privy  counsellors  may  be  consid- 
ered  I.  Their  creation.      II.   Their     . 
qualifications.  III.  Their  duties.  IV. 
Their  powers.     V.  Their  privileges. 
VI.  Their  dissolution 330-333 

CHAPTER  VI. 


r^ralu 


Of  thb  King's  dih'iks  . 

I.  The  king's  duties  are,  to  govern  b 
people  according  to  law,  to  execute 
jud^ent  in  mercy,  and  to  maintain 
the  established  religion 3 

1.  These  are  his  part  of  the  original 
contract  between  himself  and  the 
people;  founded  in  the  nature  of  so- 
ciety, and  expressed  in  his  oath  at 
the 


"35 


CHAPTER  Vir. 

Of  thk  King's  Prbrogativk  -  337  to  378 

I.  Prerogative  is  that  special  power 
and  pre-eminence  which  the  king 
hath  above  other  persons,  and  of  the 
ordinary  course  of  law,  in  right  of 
his  regal  dignity 337-338 

3.  Such  prerogatives  are  either  direct, 
or  incidental.  The  incidental,  aris- 
ing out  of  other  mattery  are  consid- 
ered as  they  arise ;  we  now  treat  only 
of  the  direct :  .   .   .    339 

3.  The  direct  prerogatives  regard:  I. 
The  king's  dignity,  or  royal  charac- 
ter, n.  His  authority,  01-  regal 
power.     HI.  His  revenue,  or  royal 


>v  Google 


ANALYSIS  OF  BOOK  T. 


legal  attnbntea  of:  L  Penonal 
mgatf.   II.  Absolute  perfeclion.  IIL 
Political  perpetuity        141-349 

5.  In  the  king's  anthority,  or  regal 
power,  consists  the  executive  part  of 
goremment ajo 

6.  Id  foreign  concerns,  the  king,  as  the 
repKaentative  of  the  nation,  has  the 
right  01  prerogative,  I.  Of  sending 
and  receiving  embawadors.  II.  <X 
making  treaties.  IIL  Of  proclaim- 
ing war  or  peace.  IV.  OV  ianUDg 
reprisals.  V.  Of  grwiting  safe-con- 
docts 153--361 

7.  In  domutic  a&iis,  the  king  ia,  first, 
a  conatitnent  part  of  the  supreme 
legislative  power;  hath  a  negative 
upon  all  new  lam;  and  is  bound  by 
no  statute,  nnlen  speciallj  named 
therein 361 

8.  He  is  also  conaideied  as  the  general 
of  the  kingdom,  and  may  raise  fleet* 
and  armies,  build  forta,  appoint 
havens,  erect  beacons,  prohibit  the 
exportation  of  arms  and  ammuni- 
timi,  and  confine  his  subjects  within 
the  realm,  or  recall  them  from  for- 

Xparta 163-366 
king  is  also  the  fountain  of 
jnatice,  and  general  conservator  of 
the  peace;  and  therefore  may  erect 
courts,  (wherein  he  hath  a  legal 
ubiquity,)  prosecute  offendera,  par- 
don crimes,  and  issue  proclamationa  166 

la  He  is  likewise  the  fountain  of 
honor,  of  ofllce,  and  of  privilege  .  .    371 

II.  He  is  also  the  arbiter  of  domeatic 
commerce,  [not  of  foreign,  which  is 
regulated  by  the  law  of  merchants;) 
and  is,  therefore,  entitled  to  the  erec- 
tion of  public  marts,  the  regulation 
of  weights  and  measures,  and  the 
coinage  or  le^timatioo  of  money  .    373 

13.  The  king  ts,  lastly,  the  supreme 
head  of  the  church;  and,  as  such, 
convenes,  refpilates,  and  dissolves 
synods,  nominates  bishops,  and  re- 
ceives appeals  in  all  ecclesiastical 

CHAPTER  Vni. 

Or  THB  ElMC'S  RBVBNUB        .    .  3Sl  tO  3)0 

L  The  king's  revenue  is  either  ordi- 
nary or  extraordinary.  And  the 
ordinary  is,  I.  Boclesiaatical.  II. 
Temporal 381 

a.  The  lung's  eccleslastlca]  revenue 
consista  In,  I,  The  custody  of  the 
lemporalties  of  vacant  bishoprics. 
II.  Corodies  and  pensions.  III.  Eztra- 
parocbial  tithes.  IV.  The  first-fhiits 
and  tenths  of  benefices  ....     381-386 

3.  The  king's  ordinary  temporal  icv- 
enue  consists  in,  I.  The  demesne 
lands  of  the  crown.  [I.  The  hered- 
itary exdae;  being  port  of  the  con- 


sideration  for  the  purchase  of  bis 
feodal  profits,  and  the  prerogativesof 
purveyanceaud  pre-emption.  III.  An 
annual  sum  issuing  from  the  duty  on 
wine-licenses;  being  the  residue  of 
the  same  consideration.  IV.  Hia 
forests,  V,  His  courts  of  justice. 
VI.  Royal  fish.  VII.  Wrecks,  and 
things  jetsam,  flotsam,  and  ligan. 
VIIL  Roval  mines.  IX.  Treasure 
trove.  X.  Waifs.  XI.  Kstrays. 
XII.  Forfeitures  for  ofiences,  and 
deodands.  XIII.  Escheats  of  land&, 
XIV.  The  custody  of  idiots  and 
Innatics 286-30$ 

4.  The  king's  extraordinary  revenue 
consists  in  aids,  subsidies,  and  sup- 
plies granted  to  him  by  the  commons 
in  parliament 307 

J.  Heretofore  these  were  usually  raised 
by  grants  of  the  (nominal)  tenth  or 
fifteenth  part  of  the  movables  in 
every  township;  or  by  scntsges, 
hydages,  and  talliages;  which  wera 
succeeded  by  subsidies  assessed  npon 
individuals  with  respect  to  their 
lands  and  goods 308 

6.  A  new  system  of  taxation  look  place 
about  the  time  of  the  revolution;  our 
modern  taxes  are,  therefore,  I.  An- 
nual.   II.  Perpetual 308 

7.  The  annual  taxes  are,  I.  The  land- 
tax,  or  the  ancient  subsidy  raised 
upon  a  new  assessment  II.  The 
malt-tax,  being  an  annnal  excise  on 
malt,  mum,  cider,  and  perry   ,   .  308-313 

8.  The  perpetual  taxes  are,  I.  The  cus- 
toms, or  tonnage  and  poundage  of  all 
merchandise  exported  or  imported. 
II.  The  excise  duty,  or  inland  impo- 
Mtion,  on  a  great  variety  of  com- 
modities. III.  The  salt  duty,  or 
exdae  on  salt  IV.  The  post-office, 
or  duty  for  the  carriage  of  letters. 
V.  The  stamp  duty  on  paper,  parch- 
ment, etc.  VI.  the  d^  on  house* 
and  windows.  Til.  The  duty  on 
licenses  for  hackney  coaches  and 
cbaira.  VIIL  The  duty  on  offices 
and  pensions 313-336 

9.  Part  of  this  revenue  Is  applied  to 
pay  the  interest  of  the  national  debt, 
till  the  principal  is  discharged  by 
parliament 336 

to.  The  produce  of  these  several  taxe* 
were  originally  separate  and  specific 
funds,  to  answer  specific  loans  npon 
their  respective  credits,  but  are  now 
consolidated  bv  parliament  into  three 
principal  fhn^,  the  aggregate,  gen- 
eral, and  South-Sea  funds,  to  answer  -' 
all  die  debts  of  the  nation;  the  public  ' 
faith  being  also  superadded,  to  sup- 
ply deficiencies  and  strengthen  the 
security  of  the  whole  ' 339 

ti.  The  surpluses  of  these  funds,  after 
paving  the  interest  of  the  national 
debt,    are    carried    together,    and    ' 
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detuNninBt(4  the  linking  Auid; 
wbicb,  unleM  otherwise  appropriatea 
by  parliament,  is  annnally  to  be  ap- 
plieil  towards  pajing  off  some  part 

of  the  principal 330 

13.  But,  previous  to  this,  the  aggregate 
fund  is  now  charged  with  an  annual 
•um  for  the  civil  liat;  which  is  the 
immediate  proper  revenue  of  the 
crown,  aettled  fay  parliament  on  the 
king  at  his  accession,  for  defnying 
the  charges  of  civil  government  .  .    330 

CHAPTER  IX. 

Of  StisosDiNATB  Magistsaxes  338  to  365 
I,  Subordinate  magistrates,  of  the  moat 

rnenl  use  and  authority  are, 
Sheri&  U.  Coronei^  III.  Jus- 
tices of  the  peace.  IV.  Constables. 
V.  Surveyors  of  the  highways. 
VL  Overaeera  of  the  poor  .  .  338-339 
1.  The  sheriff  is  the  keeper  of  each 
countv,  annnally  nominated  in  due 
form  by  the  king;  and  is  (within  his 
county)  a  judee,  a  conservator  of  the 
peace,  a  ministerial  officer,  and  the 
king's  bailiff         339 

3.  Coroners  are  permanent  officers  of 
the  crown,  in  each  county,  elected 
by  the  freeholder*;  whoae  office  it  is 
to  make  inquiry  concerning  the 
death  of  the  king's  ■td>jects,  and  cer- 
tain revenues  of  the  crown,  and  also, 
in  porticnlar  cases,  to  supply  the 
office  of  sheriff 346 

4.  Justices  of  the  peace  ore  ma«- 
trates  in  each  county,  atatutobly 
qualified,  and  commiwoned  by  the 
king's  majesty;  with  authority  to 
conserve  Uie  peace,  to  hear  and 
detennine  fclonica  and  other  misde- 
meanoTB,  and  to  do  many  other 
acts,  committed  to  their  charge  by 
particular  statutes  349 

5.  Constables  are  officers  of  hundreds 
and  townships,  appointed  at  the  leet, 
and  empowered  to  preserve  the 
peace,  to  keep  watch  and  ward,  and 

to  apprdiend  offenders 353 

6.  Surveyors  of  the  highways  are  offi- 
ceis  appointed  annually  in  every 
puish;  to  remove  annoyances  in,  ana 
to  direct  the  reparation  of,  the  public 
roads        357 

7.  Overseers  of  the  poor  are  officers 
aopointed  annnally  in  every  pariah; 
to  islieve  such  impotent  and  employ 
such  stordv  poor  as  are  settled  in 
each  porisn,  by  birth; — by  parent- 
age; —  by  marriage;  —  or  by  forty 
days'  lEddence,  accompani^  with, 
L  Notice.  II.  Renting  a  tenement 
of  ten  pounds'  annual  value.  III. 
paying  their  assessed  taxations.  IV. 
SM^ng  an  annual  office.  V.  Hiring 
and  serving  for  a  year.  VI.  Appren> 
ticcabip  for  seven  years.    VII.  Hav- 


CHAPTER  X. 


Op  thb  Pbopls,  whkxher  Ausns, 
Dkmizbns,  or  Natives  .  .  .  366  to  375 

1.  The  people  are  either  aliens,  that  is, 
bom  out  of  the  dominions,  or  allegi- 
ance, of  the  crown  of  Great  Britain; 

or  natives,  that  ia,  born  within  it     .    366 

2.  Allegianceis  thedutyofallsubjects, 
being  the  reciprocal  tie  of  tbe  people 
to  the  prince,  in  return  for  the  pro- 
lection  he  afiords  them;  and,  in  na- 
tives, this  dnty  of  allegiance  ia 
natural  and  perpetual;  in  aliens,  is 


perpetual;  those  of  aliens 
local  and  temporoiy  only;  unless  they 
be  made  denizens  by  the  king,  or 
naturalized  by  parliament  ..  .  .371-373 

CHAPTER  XI. 

Of  tbb  Clergy 37*  to  395 

1.  The  people,  whether  aliens,  deni- 
zens, or  natives,are  also  either  cleigy, 
that  is,  all  peiBons  in  holy  orders,  or 
in  ecclesiastical  offices;  or  laity, 
which  nanprehends  the  rest  of  the 

2.  Thcdertcal  part  of  the  nation,  thus 
defined,  are,  I.  Archbishops  and 
bisbopa;  who  are  elected  by  their 
seraral  chapters,  at  the  nomination 
of  the  crown,  and  afterwards  con- 
Srmed  and  consecrated  'by  each 
other.  II.  Deans  and  chapters.  HI. 
Archdeacons.  IV,  Raral  oeans.  V. 
PaiBons  (nndes'  whom  are  included 
approfmators)  and  vicars;  to  whom 
there  are  generally  requisite  holy 
ordeiB,  'presentation,  institution  and 
induction.  VI.  Curates.  To  which 
may  be  added,  VII.  Churchwardens. 
VIII.  Parish  clerks  and  sextons  .377-395 

CHAPTER  XIL 

Of  the  Civil  State 396  to  407 

I.  The  laity  are  divisible  into  three 

states:  civil,  military  and  maritime,  396 
a.  The  civil  state,  which  includes  all 
the  nation  except  the  clergy,  tbe 
army,  and  the  navy  [and  many  indi- 
viduals among  them  also),  may  be 
divided  into  the  nobility,  and  the 
commonalty 396 

3.  The  nobility  are  dukes,  marquesses, 
earls,  viscounts  and  barons.  These 
had  anciently  duties  annexed  to  their 
re«>ective  honors;  they  are  created 
either  b^  writ,  that  is,  by  summons 
to  parliament;  or  by  tbe  king's 
letters-patent,  that  is,  ^  royal  grant: 
and   they   enjoy    many    privileges 
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exclnuTe  of  their  senstorUl  capA- 

dty 396^M 

4.  Tbe  conunotiBltj  consut  of  kai^ta 
of  thenrter,  knights bftnnerets,  taro- 
net*,  knights  of  the  bath,  knights 
bftchclOTS,  eaqnires,  g>entlemen,  ]r«o- 
men,  tradesmen,  siBficers  and  la- 
borers       ^oj-^c? 

CHAPTER  XIIL 

Of  the  MiuTA&y  un>  Maktuce 
States 40810417 

I.  The  military  state,  bj  the  standing 
constitutional  law,  consists  of  the 
militia  of  each  countj,  raised  from 
among  the  people  by  lot,  officered  by 
the  principal  Undholders,  and  com- 
manded by  the  lord  lientenant .   .   .    408 

3.  The  more  disciplined  occaaional 
troops  of  the  kingdom  are  kept  on 
foot  only  from  year  to  year,  by  p«r- 


artides  of  war,  formed  at  the  pie 

nre  of  the  crown 413 

3.  The  maritime  state  consista  of  the 
officers  and  mariners  of  the  British 
navy;  who  are  eoTerned  by  express 
and  permanent  laws,  or  the  arUclea 
of  the  navy,  established  by  act  of 
parliament -    417 

CHAPTER  XIV. 

Of  Mastbk  and  SntvAHT  .  .  423  to  431 

I.  The  private,  economical  relations  of 

penona  are  those  oT  L  Master  and 

servant.  IL  Husband  and  wife. 'III. 

Parent  and  child.  IV.  Guardian  and 


431 


a.  The  first  relation  may  subsist  be- 
tween a  master  and  fonr  species  of 
servants,  [for  slavery  is  unknown  to 
anrlawB:)viz.  I.  Menial  servants, who 
ate  hired.  II.  Apprentices,  who  are 
bound  by  indentures.  III.  Labor- 
era,  who  are  casually  employed.  IV. 
Stewards,  bailiffs  and  factors;  who 
ore  rather  in  a  ministerial  state    .    .    4: 

3.  I^m  this  relation  result  diwera  pow- 
ers to  the  master,  and  emoluments 
to  the  servant  4 

4.  The  master  hath  a  property  in  the 
service  of  his  servant,  and  must  be 
answerable  for  such  acts  as  the  ser- 
vant dors  by  his  express  or  implied 


CHAPTER  XV. 

Or  Husband  aito  Wifb    .  .     433  to  441 
I.  The  second  private  relation  is  that 
of  marriage;  which  includes  the  re- 
aprocal  rights  and  duties  of  husband 

and  wife .  .    434 

3.  Harri^e  is  dnly  contracted  between 
peiaons,  I.   Consenting.      II.  Free 
Vol,  I.— B. 


from  canonical  impediments  which 
make  it  voidable.  III.  Free  plso 
from  the  civil  impediments, — of  prior 
marriage; — of  want  of  age; — of  non- 
consent  of  parents  or  Euardiana, 
where  re<]nistte; — and  ol  want  of 
reason; — either  of  which  make  it 
totally  void.  And  it  must  be  cele- 
brated by  a  clergyman  in  due  form 
and  place 4.13-440 

3.  Marriage  is  dissolved,  I,  By  death. 
II.  By  divorce  in  a  spiritual  court; 
not  a  mensa  et  tkoro  only,  but  a  vin- 
culo malrimonii,  forcanonical cause 
existing  previous  to  the  contract. 
IIL  By  act  of  parliament,  as,  for 
adultery 44a 

4,  By  marriage  the  husband  and  wife 
become  one  person  in  law;  which 
unity  is  the  principal  foundation  of 
their  respective  rights,  duties  and 
disabilities 443 

CHAPTER  XVI. 

Of  Farbkt  Mm  Chiu>  .  44G  to  459 

I.  The  third,  and  most  universal,  pri- 
vate relation  is  that  of  parent  and 

child .    446 

a.  Children  are,  I.  Legitimate;  being 
those  who  are  bora  in  lawful  wed- 
lock, or  within  a  competent  time 
after.  11.  Bastards,  being  those  who 
are  not  ao    .  ' 446 

3.  The  duties  of  parents  to  legitimate 
children  are,  L  Maintenance.  II. 
Protection.    III.  Education  .       .  .    447 

4.  The  power  of  parents  consists  prin- 
cipally in  correction,  and  consent  to 
marriage.  Both  may,  after  death,  be 
delegated  by  will  to  a  guardian;  and 
the  former  also,  living  tlte  parent,  to 

a  tutor  or  master  451 

5.  The  duties  of  legitimate  children  to 
parents  are  ob«lience,  protection, 
and  maintenance 453 

6.  The  dnty  of  parents  to  bastards  is 
only  that  of  maintenance  ....        458 

7.  Therightaof  a  bastard  are  such  only 
as  he  can  acquire;  for  he  is  incapable 

of  inheriting  anj^hing 459 

CHAPTER  XVII. 

Of  Guakdian  and  Wakd  .  .  460  to  464 
I.  The  fourth  private  relation  is  that  of 
guardian  ana  ward,  which  is  plainly 
derived  from  the  preceding;  these 
being,  during  the  continuance  of 
their  relation,  reciprocally  subject  to 

the  some  rights  and  dudes 460 

3.  Guardians  are  of  divere  sorts:  L 
Guardian*  by  nature,  or  the  parents. 
II,  Guardians  for  nurture,  assigned 
by  the  ordinary.  III.  Guardians  in 
socage,  assigned  by  the  common 
law.  IV.  Guardians  by  statute,  as- 
signed by   the   father's  will.      All 
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nibject  to  the   niperinteDdeiice  of 
the  court  of  chancery 461 

3.  Full  age  in  mate  or  female,  for  all ' 
purposes,  is  the  age  of  twenty-one 
vean.  (different  agea  being  allowed 
tea  different  purposes;)  till  which 
age  the  person  is  an  infant     ...    463 

4.  An  infant,  in  re(^>ect  to  his  tender 
years,  hath  various  privileges,  and 
varions  disabilities  in  law;  chiefly 
with  regard  to  suits,  crimes,  estate*, 
and  contracts 464 

CHAPTER  XVm. 

Of  Corporations 46^  to  4S4 

I.  Bodiespolitic.orcorporations,  which 
are  artificial  persons,  are  established 
for  preserving  in  perpetual  succciaioii 
certain  rights;  which,  being  con- 
ferred on  natural  persons  only,  wonld 
fail  in  process  of  time 467 

1.  Corporations  are,  I.  Aggregate,  con- 
sisting  of  many  members.  II.  Sole, 
consisting  of  one  person  only  .    .    .    469 

3.  Cqniorabons  at«  also  either  spir- 
itual, erected  to  perpetuate  the  rights 
of  the  church;  or  lav.  And  the  1a^ 
are,  I.  Civil;  erected  for  many  civil 
purposes.  U.  Eleemosynary;  erected 
to    perpetuate   the    charity  of  the 


4.  Corporations  are   usually  erected. 


Ki"t 


and  named,  by  virtnc  of  the  king's 
royal  charter;  but  may  be  created  Dy 
act  of  parliament 47s 

5.  The  powers  incident  to  all  corporm- 
'"      are,  I.  To  maintain  perpetual 

~non.  II.  To  act  in  their  cor- 
capacity  like  an  individual, 
til.  To  hold  lands  subject  to  the 
statutes  of  mortmain.  fV.  To  have 
a  common  seal.  V.  To  make  by- 
laws. Which  last  power,  in  spiritual 
or  eleemosynary  corpoiations,  may 
be  executed  by  the  king  or  the 
founder 475 

6.  The  duty  of  corporations  is  to  an- 
swer the  ends  of  their  institution    ,   479 

7.  To  enforce  this  dnty,  all  corpora- 
tions may  be  visited:  spiritual  cor- 
porations by  the  ordinary;  lay 
corporations  by  the  founder,  or  hu 
representatives;  viz.,  the  civil  by 
the  king  (who  is  the  /undator  in- 
apiens  of  all)  represented  in  his 
court  of  King's  Bench;  the  eleemo- 
Hvnary  by  the  endower;  (who  is  the 
/uadalor  perfieiens  of  such,)  or  by 

his  heirs  or  assign 480 

8.  Corporations  may  be  dissolved,  I. 
By  act  of  parliament  II.  By  the 
natural  death  of  all  their  members. 
III.  By  the  surrender  of  their  fran- 
^ises.     [V.    By  forfeiture  of  their 
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CHAPTER  I. 

Or  Pkopbrtv  im  Gekkral  .  -  .  .  i  to  14 

I.  All  dominion  over  eztenial  otnecU 
has  its  original  from  the  zift  of  the 
Creator  to  man  in  general 2 

3.  Tbesubstanceofthingswa3,atfirat, 
common  to  all  mantcind;  yet  a  tem- 
porary property  in  the  use  of  them 
migbt  even  then  be  acquired  and 
continued  by  occupancy 3 

3.  In  process  of  lime  a  permanent 
property  ntis  established  in  the  sub- 
stance, B9  well  as  the  use,  of  things; 
which  was  also  originally  acquired 
by  occupancy  only 4,  5 

4  Lest  this  property  should  detprmine 
by  the  owner's  dereliction,  or  death, 
whereby  the  thing  would  again 
become  common,  societies  have  es- 
tablished coavevances,  wills,  and 
beirahips,  in  order  to  continue  the 
property  of  the  first  occupant;  and 
where,  by  accident,  such  property 
becomes  discontinued  or  unknown, 
the  thing  usually  results  to  the  sot- 
erei^  of  the  state,  by  virtue  of  the 
municipal  law 9-11 

5.  But  of  some  things,  which  are  in- 
capable of  permanent  substantial 
dominion,  there  still  snbeiBts  only 
the  same  transient  usufrnctuary 
property  which  originally  subusted 
iu  all  things 14 

CHAPTER  II. 
Ov  Rbai.  Property;  amd, 

1st  O^CORraREAL  HSRKDITAMENTS, 

16  to  18 
I.  In  this  property,  or  exclusive  do- 
minion, consist  the  rights  of  things; 
whichftre,  I.  Things  real.  II.  Things 

personal 16 

fa.  In  things  real  may  be  considered, 
I.  Their  several  binds.  II.  The  ten- 
ures by  which  they  may  be  holden. 
ill.  The  estates  which  may  be  ac- 

auired  therein.    IV.  Their  title,  or 
xe  means  of  acquiring  and  losing 

them     .  .       16 

3.  Alt  the  several  kinds  of  things  real 
are  reducible  to  one  of  these  three, 
vii.,  lands,  tenements,  or  heredita- 
ments; whereof  the  second  includes 
the  first,  and  the  third  includes  the 
fiistandsecond 16 


4.  Hereditaments,  therefore,  or  what- 
ever may  come  to  be  inherited, 
(being  the  most  comprehensive  de- 
nomination of  things  real,]  are 
either  corporeal  or  incorporeid  .  .     17 

5.  Corporeal  hereditaments  consist 
wholly  of  lands,  in  their  laiveat 
legal  sense;  wherein  they  include 
not  only  the  face  of  the  earth,  but 
every  other  object  of  sense  adjoin- 
ing thereto,  and  snbaisting  either 
above  or  beneath  it I7<  iS 

chapter  iii. 

Op  Incobpobbai.  Hbbbditaukhts  . 

10  to  43 

I.  Incorporeal  hereditaments  are 
rights  issuing  out  of  things  cor- 
poreal, or  concerning,  or  annexed 
to,  or  exercisable  within,  the  same  .     ao 

3.  Incorporeal  hereditaments  are,  I. 
Advowsons.  II.  Tithes.  III.  Com- 
motis.  IV.  Ways.  V.  Offices.  VL 
Dignities.  VII.  Fmnchises.  Vin. 
Corodies  or  pensions.  IX.  Anaai- 
ties.    X.  Rents .  ai-41 

3.  An  advowson  is  a  right  of  presenta- 
tion to  an  ecclesiastical  henefice; 
either  appendant,  or  in  g^itMs.  This 
may  be,  I.  Presentative.  II.  Colla- 
tive.    III.  Donative 31-93 

4.  Tithes  are  the  tenth  part  of  the  in* 
crease  yearly  arising  from  Uie  profits 
and  stock  of  lands  and  thepeisonal 
industry  of  mankind.  These,  by 
the  ancient  and  podtive  law  of  the 
land,  are  due  of  common  ri^t  to 
the  paraoti,  or  (by  endowment)  to 
the  vicar;  unless  specially  dis- 
charged, I.  By  real  composmon. 
II.  By  prescription,  either  de  modo 
decimandi,  or  de  non  decimando  .    34-31 

J.  Common  is  a  profit  which  a  man 
hath  in  the  lands  of  another;  bcin^, 
I.  Common  of  pasture;  which  is 
-    -  append     •  "  "- 

Common  of  pisMry. 
of  tnrbaiy.    IV.  Common  of  esto- 
vers, or  botes         33-35 

6.  Ways  are  a  right  of  passing  over 
another  man's  ground 3S 

7.  Offices  are  the  right  to  exercise  a 
public,  or  private,  employment    .  .     36 


n  gross. 
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8.  Por  dignities,  which  are  tiU«  of 
honor,  tee  Book  I.  Cfa.  XII. 

9.  PtanchiBcs  u«  a  tojsl  privilege, 
or  branch  of  the  king's  prerogatiTC, 
anbsistjng  in  the  hand!  of  B  subject 

10.  Corodies  are  allotments  of  one's 
(nstenance;  which  maj'  be  converted 
into  pensiona.  (See  Book  L  Ch. 
VIII.)  ....  .... 

ti.  An  annni^  la  a  jrearl;  sum  of 
money,  chaiged  npon  the  person, 
and  not  upon  the  lands,  of  the 
grantor. 

I  a.  Rents  a 

yearly  out  of  lands 

■nd  are  reducible  to,  I.  Rent.-,_ 
vice.  II.  Rent-charge.  III.  Rent- 
Mck         41-43 

CHAPTER  IV. 

Op  thb  PaoDAt,  Svstsh  .  .  .  .  44  to  53 
I.  The  doctrine  of  tenures  is  derived 
from  the  feodal  law;  which  was 
planted  in  Europe  by  its  Northem 
conquerors  at  the  diaaolutiou  of  the 
Roman  empire  .   .   .    44-45 

3.  Pure  and  proper  feuda  were  parcels 
of  land  allotted  bya  chief  to  his  fol- 
lowers; to  be  held  on  the  condition  of 
personally  rendering  due  military 
service  to  their  lorn  ....      45 

3.  These  were  eranted  by  investitare; 
were  held  under  the  bo'nd  of  fealty; 
were  inheritable  onlv  by  descend- 
ant!, and  could  not  be  transferred 
without  the  mutual  consent  of  the 
lord  and  vassal 53-57 

4.  Improper  feuds  were  derived  from 
the  other,  but  difiered  from  them  in 
their  original,  their  services  and 
renders,  their  descent,  and   other 


5.  The  lands  of  England  were  con- 
verted into  fends,  of  the  improper 
kind,  soon  after  the  Noiman  con- 
quest: which  gave  rise  to  the  crand 
maxim  of  (enure;  viz.:  thatalllands 
in  the  kingdom  are  holden,  medi- 
ately or  immediately,  of  the  king  .  48-53 

CHAPTER  V. 

Or  THB  Ancient  Engush  Teh- 
nxES  ...  61  to  77 

I.  The  distinction  of  tenuies  connsted 
in  the  nature  of  their  services:  as,  I, 
Chivalry,  or  knight-service;  where 
the  service  was  free,  but  uncertain. 
II.  Free  soc»e;  where  the  service 
was  free,  and  certain.  III.  Pure 
villenage;  where  tbe  service  was 
base,  and  uncertain.  IV.  Privi- 
iMed  villenage,  or  villein  socage; 
mere  the  service  waa  base,  bnt  cer- 


service;  in  which  the  tenant  of  every 
knight's  fee  was  bound,  if  called 
npon,  to  attend  bis  lord  to  the  wan, 
Tnis  wasKranted  by  livery,  and  per- 
fected by  homage  and  fealty;  which 
usually  drew  after  them  suit  of  court      6a 

3.  The  other  fruits  and  consequences 
of  the  tenure  by  knight-service  were, 
I.  Aid.  II.  Relie?.  III.  Primer 
seinn.  IV,  Wardship.  V.  Mar- 
riage. VI.  Fines  upon  alienation. 
VII.  Escheat 63-73 

4.  Grand  seipeant}>  differed  from  chiv- 
alry principally  in  its  render,  or  ser- 
vice, and  not  in  its  fruits  and  conse- 
quences .    .  ...  -  73 

5.  The  personal  service  in  chivalry  was 
at  length  gradually  changed  Into  pe- 
cuniary assessments,  which  were 
called  scutage  or  escuage 74 

6.  These  military  tenures  (except  tbe 
services  of  grand  serjeauty)  were,  at 
the  restoration  of  King  Cliartes,  to- 
tally abolished,  and  reduced  to  free 
socage,  by  act  of  parliament   ...       77 

CHAPTER  VI. 

Of  thb  Modbbk  English  Tsnukes 

I,  Free  socage  is  a  tenure  by  any  free, 
certain,  and  determinate  service  78 

3.  This  tenure,  the  relic  of  Saxon  hb- 
erty,  includes  petit  serieanty,  tenure 
in  burgage,  and  gavelkind  ....       81 

3.  Pree-socage  lands  partake  strongly 
of  the  feodal  nature,  as  well  as  those 
in  chivalry;  being  holden  subject  to 
aome  service,— at  the  least,  to  fealty 
and  suit  of  court;  subject  to  relief, 
to  wardship,  and  to  escheat,  but  not 
to  marriage;  subject  also  formerly 
to  aids,  primer  seisin,  and  fines  for 
alienation ...  86-89 

4.  Pnre  villenage  waaa  preoarinusand 
davista  tennre,  at  the  absolute  wilt 
of  the  lord,  upon  u 
of  the  basest  nature  . 

5.  From  hence,  by  ta 
croachment,  have  arisen  the  modem 
copyholds,  or  tenure  by  copy  of 
court-roll;  in  which  lands  may  be 
still  held  at  the  (nominal)  will  of 
the  lord,  (but  regulated)  according 
to  tbe  caatomof  the  manor      .    .   . 

6  These  aresubject,  like  socage  lands, 
to  services,  relief,  and  escheat;  and 
also  to  herioto,  wardship,  and  fines 
upon  descent  and  alienation 

7.  Privileged  villenage,  or  villein 
socage,  is  an  exalted  species  of  copy- 
hold tenure,  upon  base  but  certain 
services;  subsisting  only  in  the  an- 
cient demesnes  of  the  crown;  whence 
the  tennre  is  denominated  the  tenure 
in  ancient  deni(>!ine 

8.  These  copyholds  of  ancient  demesne 
have  diver*  immunities  anuei:ed  to 
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tiieir  tenure;  but  are  still  lield  hy 
copyof  conrt-roU,  accordittK  to  the 
custom  of  the  manor,  thou^  not  at 

thewill  of  thelord loo 

9.  Frankalmoign  is  a  tenure  byapir- 
■tual  services  at  large ;  whereby  many 
ecclesiastical  and  eleemosynary  cor- 
porations now  hold  their  lands  and 
tenements:  being  of  a  nature  dis- 
tinct from  tenure  by  divine  service 
In  certain loi 

CHAPTER  VII. 

Op  Prkhhoi,d  Estates  of  Inhkrit- 
ANCK 103  to  117 

I.  Estates  in  lands,  tenements,  and 
hereditaments  are  such  interest  as 
the  tenant  hath  therein;  to  ascertain 
which,  may  be  considered,  I.  The 
quantity  erf  interest  11.  The  time 
cf  enjoyment.  III.  The  number 
and  connections  of  the  tenants,i03  to  119 

3.  Estates,  with  respect  to  Ibeii  quan- 
tity of  interest,  or  duration,  are 
eitber  freehold  or  less  than  freehold    IC4 

3.  A  freehold  estate,  in  lands,  is  such 
aa  is  created  by  livery  of  seisin  at 
common  law;  or,  in  tenements  of  an 
incorporeal  nature,  by  what  is  equi- 
valent  thereto 104 

4.  Freehold  eatatesareeitberestatesof 
inheritance,  or  not  of  inheritance, 
viz.:  for  life  only;  and  inheritances 
are,  I.  Absolute,  or  fee-dmple.  IL 
Limited  fees 104 

S-  Tenant  in  fee-umple  is  he  that  hath 
lands,  tenements,  or  hereditaments 
to  hold  to  him  and  his  heirs  forever    104 

6.  Limited  fees  are,  I.  Qualified,  or 
■"'■"""     ",  Feea  conditional  at 


the 


7.  Qualified,  or  base,  fees  are  those 
which,  having  a  qualification  sub- 
joined thereto,  are  liable  to  be  de- 
feated when  that  qualification  is  at 

8.  ConditionBl  fees,  atthe  common  law, 
were  such  as  were  granted  to  the  do- 
nee, and  the  heirs  of  his  body,  in 
exclusion  of  collateral  heirs  .    .    .    .    1 

9.  These  were  held  to  be  fees,  granted 
on  condition  that  the  donee  had  is- 
sue of  bis  body;  which  condition 
being  once  penormed  by  the  biith 
of  issue,  the  donee  might  immedi- 
ately aliene  the  land;  but,  the  stat- 
ute de  donis  being  made  to  prevent 
such  alienation,  thereupon,  from  the 
division  of  the  fee  (by  construction 
of  this  statute)  into  a  particular  es- 
tate and  reversion,  the  conditional 
fees  began  to  be  called  fees-tail  .  iii,  1 

10.  All  tenements  real,  or  savoring  of 
the  realty,  are  subject  to  entails   .    .    1 

11.  Estates-tail  may  be,  I.  geneisl,  or 
Special;  II.  male,  or  female;  III. 
given  in  ftank-raaniaiie  ,  .fii-: 


II.  Incident  to  estates-tail  are,  I. 
Waste.  H.  Dower.  III.  Curtesy. 
IV.  Bar, — by  fine,  recovery,  or  lineal 
warranty  with  assets 

13.  Estates-tail  are  now,  by  many  stat- 
utes and  resolutions  of  the  courts, 
almost  brought  back  to  the  state  of 
conditional  feea  at  [' 
law 


chapter  viii. 

Of  Pbkbholds  kot  of  Inhbritancb 

taoto  136 

I.  Freeholds  not  of  inheritance,  or  for 
life  onlv,  are,  I.  Conventional,  or 
created  t>y  the  act  of  the  parties.  II. 
Legal,  or  created  by  operation   of 


130 


Conventional  estates  for  life  ai 
ated  by  an  express  grant  for  term  of 
one's  own  life,  or  pur  auter  vie;  or 
by  a  general  grant,  without  express- 
ing any  term  at  all lao 

3.  Incident  to  this,  and  all  other  es- 
tates for  life,  are  estovers,  and  em- 
blements; and  to  estates  pur  auier 
vie  general  occupancy  was  also  inci- 
dent; as  special  occupancy  still  is, 

if  cesluy  que  vie  survives  the  tenant    13a 

4.  Legal  estates  for  life  are,  I.  Tenancy 
in  tail,  after  possibility  of  issue  ex- 
tinct II.  Tenancy  by  the  curtesy  of 
England.     III.  Tenancy  in  dower 

134-139 

5.  Tenancy  in  tail  after  possibility  of 
issue  extinct  is  where  an  estate  is 
given  in  special  tail,  and,  before  is- 
sue had,  a  person  dies  from  wboae 
body  the  issue  was  to  spring;  where- 
upon the  tenant  (if  surviving)  be- 
comes tenant  in  tail  afler  possibility 

of  issue  extinct 124 

6.  This  estate  partakes  both  of  the  in- 
cidents to  an  estate-tail,  and  those 

of  an  estate  for  life   ........     135 

7.  Tenancy  by  the  curtesy  of  England 
is  where  a  man's  wife  is  seised  of  an 
estate  of  inheritance,  and  he  by  her 
has  issue,  bom  alive,  which  was 
capable  of  inheriting  her  estate:  in 
which  case,  heshall,  upon  her  death, 
hold  the  tenements  for  his  own  life, 

as  tenant  by  the  curtesy 136 

8.  Tenancy  m  dower  is  where  a 
woman's  husband  is  seised  of  an  es- 
tate of  inheritance,   of  which   her 


.. __     hereupon    entitled     to 

dower,  or  one-third  part  of  the  lands 
and  tenements,  to  hold  for  her  nat- 
ural life 139 

9.  Dower  iseitherbythecommon  law; 
by  special  custom;  ad  ostium  eccle- 
Star;  ot  ex  assensu  patris   ....  133-33 

la  Dower  may  be  forfeited,  or  barred; 
oarticnlarly  bv  an  estate  in  jointure   136 
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CHAPTER  IX. 

Ov  B3TATBS  Lrss  than  Fkbkhou> 

140  to  150 

I.  Estates  less  tlian  freehold  are,  L 
Estates  for  years.  II.  Estates  at 
will.    III.  Estates  at  Bufierance  140-150 

1.  An  estate  for  fears  U  where  a  man, 
seised  o(  lands  and  tenementa,  let 
tetta  them  to  anotber  for  a  certain 
period  of  time,  which  tranafera  the 
interest  of  the  term;  and  the  lessee 

'  enteiB  thereon,  which  gives  him 
ponoeaoion  of  the  term,  but  not  legal 
seisin  of  the  land 140 

3.  Incident  to  this  estate  ai«  estovers; 
and  also  emblements,  if  it  deter- 
mines before  the  fhllend  of  the  term 

144-45 

4.  An  estate  at  will  is  where  lands  are 
let  hy  one  man  to  another,  to  hold 
at  the  will  of  both  parties,  and  the 
leasee  enters  thereon 140 

5.  Cimyholds  are  estates  held  at  the 
will  of  the  lord,  (rwulated)accord- 
ing  to  the  custom  of  the  manor   .  .    141 

6.  An  estate  at  sniferance  is  where  one 
comes  into  possession  of  land  by 
lawful  title,  out  keeps  it  afterwanu 
without  any  title  at  all tjo 

CHAPTER  X. 


3  tTPON  Condition  .  153  to  161 
I.  Estates  (whether  freehold  or  other- 
wise) rnay  also  be  held  upon  condi- 
tion; in  which  case  their  ezt^nce 
depends  on  the  happening,  or  not 
iMppening,  of  some  uncertain  event    153 
9.  These  estates  are,  I.  On  condition 
implied.  II.  On  condition  expressed.    . 
m.    Estates  in  gage.    IV.  Estates  . 

aitatnte,  merchant  or  staple.    V. 
ateahy  eiegii 151 

3.  Estates  on  condition  implied  are 
where  a  grant  of  an  estate  nas,  Irom 
its  essence  and  constitntfon,  a  con- 
dition inseparably  annexed  to  it; 
though  ttone  be  expriessed  in  words    153 

4.  Estates  on  conditioo  ezpresKd  are 
where  an  express  qnallGcation  or 
provision  is  annexed  to  the  grant  of 


.'enlarged,  or,  on  the  breach 

of  them,  (if  subsequent,)  on  estate 
alitidf  vested  may  be  defeated'  ,  154-55 
6.  Estates  in  gage,  t'l  vadio.  Or  in 
fledge,  are  estates  granted  aa  a  secu- 
rity for  money  lent;  being,  I.  /» 
vivo'  wkUo,  Of  living  gage;  whete 
the  profits  of  land  are  granted  till  a 
debt  Jbt  paid,  upon  i^ch  ^jtoent  , 
the  grantor's  estate  4ITI  revive.  iVln 
iHortm>va4io,\niti^  ormort  gage; 
where  an  estate  iB!~gtBnted  on  con- 
ditjoq  tP  1k  void  at  a  dajr  certain  if 


the  grantor  then  repays  the  money 
borrowed;  on  failure  of  which,  the 
estate  becomes  absolutely  dead  to 
the  grantor 15; 

7.  Estates  by  statute  merchant  or  stat- 
ute staple  are  also  estates  conveyed 
to  creditors,  in  pursuance  of  certain 
statutes,  till  their  profits  shall  dis- 
charge the  debt 160 

8.  Estates  by  elegit  are  where,  in  con- 
sequence of  a  judicial  writ  so  called, 
lands  are  delivered  by  the  sheriff  to 
a  plaintiff  till  their  profits  shall  sat- 
isfy a  debt  adjudge  to  be  due  by 
law 161 

CHAPTER  XL 

Of  Estates  in  Possbssion,  Rkhaim- 

DBR,  AMD  RXVBRSIOM   ....  163  tO  If] 

I.  Estates,  with  respect  to  their  time 
of  enjoyment,  are  either  in  imme- 
diate possession,  or  in  expectancy: 
which  estates  in  expectancy  are  cre- 
ated at  the  same  time,  and  are  par- 
cel of  the  same  estates,  as  those' 
upon   which   they  are   expectant. 


llieae  are,  L  Remainders.     11.  Re- 


rt$ 


9.  A  remainder  is  an  estate  limited  to 
take  efiect  and  be  enjoyed  after 
another  particular  estate  is  detei^' 
mined 164 

3.  Thet*efore,  I.  There  must  be  a  prece- 
dent particular  estate,  in  order  to 
support  a  remainder.  II.  THe~  r^ 
mainder  must  pass  out  of  the  JranU 
or,  at  the  creation  of  the  parbcular 
estate.  III.  The  remainder  must 
vest  in  the  grantee,  during  the'con- 
tinuance,  or  at  the  determination, 

of  the  particular  estate 16S-6S 

4.  Remainders  are,  I.  Vested — where 
the  estate  is  fixed  to  remain  to  a  cei^ 
tain  person  after  the  particular  estate 
is  spent.  II.  Contingent— where  the 
estate  is  limited  to  take  effect,  either 
to  an  uncertain  person,  or  upon  an 
uncertain  event .  16&-69 

5.  An  executory  devise  Is  such  a  dis- 
position of  lands,  by  will,  that  an 
estate  shall  not  vest  thereby  at  the 
death  of  the  devisor,  but  only  upon 
some  future  contingency;  and  with- 
out any  precedent  particular  estate 

to  support  it 179 

6.  A  reversion  is  the  residue  of  an 
estate  left  in  the  grantor,  to  com- 
mence in  possession  after  the  deter- 
mination of  some  particular  estate 
granted;  to  which  are  incident  fealty, 
and  rent ...    178 

7.  Where  two  estates,  the  one  less,  the 
.    other  greater,  the  one  in  posseasion, 

the  oUier  in  expectancy,  meet  to- 
gether in  one  and  the  same  person 
and  in  one  and  the  same  right,  th: 
leas  is  mer^jed  in  the  greater  ....    vjj 
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CHAPTER  XII. 

Of  Ehatbs  in  Sevekalty,  Joimt- 
tsnamcv,  copakcbnarv,  and 
Common 179  to  195 

I.  Estates,  with  respect  to  the  tnunber 
and  connections  of  their  tenants, 
may  be  held,  L  In  several^.  II.  In 
joint-tenancy.  III.  In  coparcenary. 
IV,  In  common I79 

3,  An  estate  in  serentlty  is  where  one 
tenant  hotdsit  Inhiaownaolcri^ht, 
without  any  other  person  being 
joined  with  nim 179 

3.  An  estate  in  joint-tenancy  is  where 
an  estate  ia  gisnted  to  two  or  more 
persons;  in  which  case  the  law  con- 
strues them  to  be  joint-tenants,  un- 
less the  words  of  the  grant  expressly 
exclude  such  construction 180 

4.  Joint-tenants  have  a  unity  of  inter* 
est,  of  title,  of  time,  and  of  posses- 
sion: they  are  seised  per  my  et  per 
tout:  and  therefore,  upon  the  de- 
cease of  one  ^oint-tenant,  the  whole, 
interest  remains  to  the  surriyor    .    .    181 

5.  Joint-tenancy  ma^  be  dissolved,  by 
destroying  one  of  Its  four  coDstituent 
nnities 185 

6.  An  estate  in  coparcenary  is  where 
an  estate  of  inheritance  descends 
from  the  ancestor  to  two  or  more 
persons;  who  are  called  parceners, 
and  all  together  make  but  oneheir  .    187 

7.  Parceners  have  a  unity  of  interest, 
title,  and  possession;  but  are  only 
seised  per  my,  and  not  per  Umi; 
wherefore  there  is  no  survivtMibip 
among  parceneiB 188 

8.  IiKtdent  to  this  estate  is  the  law  of 
hotchpot 190 

9.  Coparcenary  may  also  be  dissolved 
b^  destroying  any  of  its  three  con- 
stituent unities 191 

la  An  estate  in  common  is  where  two 
or  more  persons  hold  lands,  possibly 
by  distinct  titles,  and  for  distinct 
interests,  but  by  unity  of  possession, 
because  none  knoweth  his  own  sev- 
eralty        i9[ 

1 1.  Tenants  in  common  have  therefore 
a  unity  of  possession,  (without  mr- 
vivorship:  being  seised  per  tmy,  and 
not  per  tout, )  bnt  no  necessary  unity 
of  title,  time,  or  interest 191 

13.  This  estste  may  be  created,  L  By 
'  disBOlvii^  the  constituent  unities  of 
the  two  former;  II.  By  express  lim- 
itation in  a  grant;  and  may  be  de- 
stroyed, I.  By  uniting  the  several 
titles  in  one  tenant!  H'  By  partition 
of  the  land .191-194 

CHAPTER  XIIL 

Of  the  Title  to  Things  Rsai,,  in 
Gbnbkai, 195  to  199 

I.  A  title  to  things  real  is  the  means 
whereby  a  man  cometh  to  the  just 
possession  of  his  property 195 


1.  Herein  may  be  considered,  I.  A 
mere  or  naked  pOMession.  II.  The 
right  of  possession;  which  is,  ist, 
an  apparent,  adly,  an  actual,  right. 
IIL  The  mere  rlgbt  of  property,  i  V. 
The  conjunctioa  of  actual  posseseioii 
with  both  these  rights;  which  con- 
stitutes a.perfect  title    195-199 

CHAPTER  XIV. 

Of  Title  BY  EtBscBMT    .         .30010134 
I.  The  title  to  things  real  may  be  re- 
ciprocally acquired  or  lost,  I.  By 

descent.    IL  By  purchase soo 

3.  Descent  is  the  means  whereby  a 
man,  on  the  death  of  bis  ancestor, 
acqiures  a  title  to  his  estate,  in  right 
of  representation,  as  his  heir-at-law    aoi 

3.  To  nnderatand  the  doctrine  of  de- 
scents, we  must  form  a  clear  notion 
of  consanguinity;  which  is  the  con- 
nection or  relation  of  persons  de- 
scended from  the  same  stock  or 
common  ancestor;  and  it  is,  I. 
Lineal,  where  one  of  the  kinsmen 
is  lineally  descended  from  the  other. 
It.  Collateml,  where  they  are  line- 
ally descended,  not  one  from  the 
other,  bnt  both  from  the  same  com- 
mon ancestor 103-304 

4.  The  rules  of  descent,  or  canons  of 
inheritance,  observed  by  the  laws  of 
Enj^land,  are  thctw; 

Inheritances  shall  lineally  descend,  to 
the  issue  of  the  person  lost  actuslly 
seised,  in  infinitum;  bnt  shall  never 
lineally  ascend 108 

The  male  issue  shall  be  admitted  be- 
fore the  female 31a 

Where  there  are  two  or  more  males  of 
equal  degree,  the  eldest  only  shall 
innerit;  ont  the  females  all  to- 
gether   314 

The  lineal  descendants,  in  infinitutK, 
of  any  person  deceased,  shall  repre- 
sent their  ancestor;  that  is,  snail 
stand  in  the  same  place  as  the  per- 
son himself  wonla  have  done  uad 
he  been  living ai6 

On  fiulure  of  fineal  descendants,  or 
issue,  of  the  person  last  seised,  the 
inheritance  shall  descend  to  the 
blood  of  the  first  purchaser;  subject 
to  the  three  preceding  mles.  To 
evidence  which  blood,  the  two  fol- 
lowing rules  are  established  .    .   .        3JO 

The  collateral  heir  of  the  person  last 
seised  must  be  bis  next  collateral 
kinsman  of  the  whole  blood  .  334 

In  collateral  inheritances,  the  male 
stock  shall  be  preferred  to  the 
female;  that  is,  kindred  derived 
from  the  blood  of  the  male  ances- 
tors shall  be  admitted  before  those 
from  the  blood  of  the  female;  un- 
less where  the  lands  have  in  fact 
descended  from  a  female 334 
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CHAPTER  XV. 
OvTiTLB  Bv  Pdrchase;  and,  fikst, 

BY  BSCHRAT      .    .  ...  341  tO  357 

I.  PnrcluK,  or  perqnuition,  is  the 
poMMsioD  of  an  eaUte  wbidi  ■  man 
hath  by  hia  own  act  or  agreement, 
and  not  b7  the  mere  act  of  law,  or 
deacent  from  anj'  of  hU  ancestors. 
This  include^  I.  Escheat  II.  Oc- 
cupancy. III.  Prescription.  IV. 
Forieitnre.     V.  Alienation   .    .    .  341-344 

«,  Escheat  is  where,  upon  defidencrf 
of  the  tenani's  inheritable  blood, 
the  estate  &lla  to  the  lord  of  the  fee   344 

'  Inheritable  blood  is  wanting  to,  I. 
Snch  as  are  not  related  to  the  peison 
last  seised.  II.  His  maternal  rela- 
tions in  paternal  inheritances,  and 
vice  versd.  III.  His  kindred  of  the 
half-blood.  IV.  Monaten.  V.  Baa- 
taids.  VI.  Aliens,  and  their  issue. 
VII.  Persons  attainted  of  treason  or 
felony.  VIII.  Papists,  in  respect  of 
tbenuelTee  only,  by  the  statute  law 

346-^57 
CHAPTER  XVI. 

Ol»  TtTLK  BY  OCCOPANCV     .    .    .358  to  361 

I.  Occupancy  is  the  taking  possession 
of  those  things  which  befi«e  had  no 
owner 158 

3.  Thus,  at  the  common  law,  where  ten- 
ant ^wr  aMj:«r  ti»f  died  during  the  life 
of  ceslu^  out  vU,  he  who  could  first 
enter  might  lawfully  retain  the  poa- 
■easion;  unless  by  the  original  grant 
the  heir  was  made  a  special  occu- 
PMt ...  359 

3.  The  law  of  derelictions  and  allu- 
vions has  narrowed  the  title  by  occu- 
pancy     361 

CHAPTER  XVn. 

OFTrri.SBVPKBSCRlFnOH  .        .     363 

I.  Prescription  (as  distinguished  from 
custom)  is  a  pemonal  immemorial 
usage  of  enjovin^  a  right  In  some 
incorporeal  hereditament,  by  a  man, 
and  either  his  ancestors  or  those 
whose  estate  of  inheritance  he  hath; 
of  which  the  first  is  called  prescrib- 
ing in  his  ancestors,  the  latter,  in  a 
qu»eitaie 363 

CHAPTER  XVIII. 

OvTlTLBBY  FORFBITUKB       .    .  367  tO  186 

I,  Porfeitnre  is  a  pnniahmeat  annex- 
ed by  law  to  some  illegal  act  or 
neai^nce,  in  the  owner  of  things 
real;  whereby  the  estate  is  ttEns- 
fened  to  awMher,  who  is  usually  the 

— ^injtired j 167 

tbitana  are  occanoned,  1.  By 
U.  By  alienatioD  contrary 
m.   By  lapse.      IV.   By 


3.F«feltl 


simony.  V.  ^  non-performaiice 
ofconditiona.  VI.  Br  waste.  VH. 
By  breach  of  copyhold  customs. 
VIII.  By  bankruptcy 367 

3.  Forfeitures  for  crimes,  or  misde- 
meanon,  are  for,  I.  Treaaon.  IT. 
Felonr.  IIL  Misprision  of  treason. 
IV.  Framunire.  V.  Assaults  on  ■ 
judge,  and  batteriea,  sitting  tile 
courts.    Vt.  Popish  recusancy,  etc    36) 

4.  Alienations  or  conveyances  which 
induce  a  forfeiture  are,  I.  Those  in 
mortmain,  made  to  corporations 
contiHiy  to  the  statute  tw.  11. 
Thoae  made  to  aliens.  III.  Thow 
made  by  particular  tenants,  when 
larger  Uian  their  estates  will  war- 
rant      36»-a74 

5.  Lapse  is  a  forfeiture  of  the  right  of 
presentation  to  a  vacant  church,  by 
n^lect  of  the  patron  to  present 
within  six  calenoar  months  ....    376 

6  Simony  is  the  corrupt  presentation 
of  any  one  to  an  ecclesiastical  bene- 
fice, whereby  that  turn  becomea 
forfeited  to  the  crown 37S 

7.  For  forfeiture  by  non-peribnnance 
of  conditions,  see  Ch.  X. 

&  Waste  is  a  apoil,  or  destruction,  in 
any  corporeal  hereditaments,  to  the 
prejudice  of  him  that  hath  the  in- 
heritance   ...    38> 

9.  Copyhold  eatates  may  have  also 
other  peculiar  causea  of  forfeiture, 
according  to  the  custom  of  the 
manor 384 

10.  Bankruptcy  is  the  act  of  becoming 
a  bankrupt;  that  is,  a  trader  who 
secretes  minsclf,  or  does  certain 
other  acta  tending  to  defiaud  his 
creditors.    (See  Ch.  XXII.)  .   .   .   .    3B5 

11.  By  bankruptcy,  all  the  estates  of 
the  bankrupt  are  trauBferxed  to  the 
aaaigneea  of  his  commissionen,  to 
be  sold  for  the  benefit  of  his  ctedi- 
tois ....    386 

CHAPTER  XIX. 

Or  T1TI.I  BY  AUKNATIOK     .       387  tO  394 

I.  Alienation  .conveyance,  or  purchase, 
in  its  more  limited  sense,  is  a  meana 
of  tmisferring  real  estates,  wherein 
they  are  voluntarily  resigned  by  one 
man  and  accepted  by  another  .  387 

3.  This  formerly  could  not  be  done  by 
a  tenant,  without  license  from  his 
lord;  nor  by  a  lord,  without  attom- 
mentof  his  tenant 387 

3.  All  persons  are  capable  of  purchas- 
ing; and  all  that  are  iu  possession  of 
any  estates  are  capable  of  conveying 
them; — unless  under  peculiar  dis- 
abilities \xf  law:  as  being  attainted, 
nOH  compotes,  infants,  under  dnress, 
feme^coverts,  aliens,  or  papists  ,  )83  19* 

4.  Alienations  are  made  by  common 
aasuroBCes;  which  are,  I.  By  deed, 
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ortnatter  to  pais.  II.  B7  matter  of 
record.  III.  By  special  cnatotn.  IV. 
By  devise 393-394 

CHAPTER  XX. 

Of  Auxnation  by  Deed  .  .  .  395  to  343 

)  In  aasurances  by  deed  may  be  con- 
ddered,  I.  Its  general  nature,  n. 
Its  several  species 395 

3.  A  deed,  in  general,  is  the  solemn 
act  of  the  parties:  being,  usually,  a 
writing  sealed  and  delivered;  and  it 
may  be,  I.  A  deed  indented,  or  in- 
denture.    II.  A  deed-poll      .   .    .  395-296 

3.  The  requisites  of  a  deed  are,  L  Suf- 
ficient parties,  and  proper  subject- 
matter.  II.  A  good  and  aufficient 
consideration.  III.  Writing  on 
paper,  or  parchment,  duly  stamped. 
iV.  Legal  and  orderly  parts;  wbicli 
are  usually,  ist,  the  premises;  idly. 


conaitions;  6thly,  the  warranty, 
(which  is  either  lineal  or  collateral); 
Tthly,  the  covenants;  Sthly.the  con- 
clusion, (which  includes  the  date). 
V.  Reading  it,  if  desired.  Vl.  Seal- 
ing, and,  in  many  cases,  signing  it 
also.  VII.  Delivery.  VIIL  AUesU- 
tion 396-307 

4.  A  deed  may  be  avoided,  I.  By  the 
want  of  any  of  the  reauisites  hefore 
mentioned.  II.  By  subsequent  mat- 
ter; as,  ist,  rasure,  or  alteration; 
idly,  defacing  its  seal;  3d1y,  cancel- 
ing it;  4th1y,  disagreement  of  those 
whose  consent  is  necessary;  5thly, 
judgment  of  a  court  of  justice   .    .    ,    308 

5.  Of  the  several  species  of  deeds,  some' 
serve  to  convey  real  property,  some 
only  to  chaive  and  discharge  it    .  .    309 

6.  Deeds  which  serve  to  convey  real 

Eroperty,  or  conveyances,  are  either 
y  common  taw,  or  by  statute.  And, 
of  conveyances  by  common  law, 
some  are  original  or  primary,  others 
derivative  or  secondary 309 

7.  Original  conveyances  are,  I.  Feoff- 
meitts.  II.  Gifts.  II L  Grants.  IV. 
Leases.  V.  Exchanges.  VI.  Parti- 
tionS-^rDerivativeare,  VII  Releases. 
VIII,  Confirmations.      IX.  Surren- 

-'ders.    X.  Assignments.    XI.  Defta. 


310 


8.  A  fcoffinent  is  the  transfer  of  any 
corporeal  hereditament  to  another, 

-  perfected  by  livery  of  seisin,  or  de- 
livery of  bodily  possession  from  the 
fcoftor  to  the  feoffee ;  without  which 
no  .freehold  estate  therein  can  be 
created  at  common  law 310 

9.  A  giUis  property  the  conveyanceof 
lands  in  tail .   .    316 

-tA  ti  grant  w  the'reg^ular  method,  by- 
commou'  law,  of  conveying  tncoipo- 
*im)  hereditaments 317 


II.  A  lease  Is  the  demise,  granting,  or 
letting  to  farm  of  any  tenement, 
usnalH'  (or  a  less  term  than  the  lessor 
hath  therein;  yet  sometimes  possibly 
for  a  greater;  according  to  the  regu- 
lations of  the  restraining  and  ena- 
bling statutes 317 

II.  An  exchange  is  the  mutual  'con- 
veyance of  e^ual  interests,  the  one 
in  consideration  of  the  other     .    .   .    313 

13.  A  partition  is  the  division  of  an 
estate  held  in  Joint-tenancy,  in  co- 
parcenary, or  in  common,  between 
the  respei^ve  tenants;  so  that  each 
v!a,j  hold  his  distinct  part  in  seve- 
rity  3*3 

14.  A  release  is  the  discharge  or  con- 
veyance of  a  man's  right  in  lands 
and  tenements  to  another  that  hath 
some  former  estate  in  poasesrion 
therein     324 

15.  A  confirmation  is  the  conveyance 
of  an  estate  or  right  in  esse,  whereby 
a  voidable  estate  is  made  sure,  or  a 
particular  estate  is  increased  ....    335 

16.  A  surrender  is  the  yielding  up  of 
an  estate  for  life,  or  years,  to  him 
that  hath  the  immediate  remainder 
or  reversion;  wherein  the  particular 
estate  may  merge 336 

17.  An  assignment  is  the  transfer,  or 
malciug^  over  to  another,  of  the 
whole  riKht  one  has  in  any  estate; 
bat  usually  in  a  lease,  for  life  or 
yeare     .   .  .' .  .    336 

18.  A  defeazance  is  a  collateral  deed, 
made  at  the  same  time  with  the  ori- 
ginal conveyance;  containing  some 
condition  upon  wh^ch  the  estate  may 

be  defeated 337 

19.  Conveyances  by  statute  depend 
much  on  the  doctrine  of  uses  and 
trusts;  which  are  a  confidence  re- 
posed in  the  lerre-tenani,  or  tenant  ' 
ofthe  land,  that  he  shall  permit  the 
profits  to  be  enjoyed,  according  to 
the  directions  or  cestuy  que  use,  or 
cesluy  gue  trust 337 

30.  The  statute  of  uses,  having  trans- 
ferred all  uses  into  actual  possession, 
(or,  rather,  havine  drawn  the  pos- 
session to  the  usej  has  given  birth 
to  divers  other  species  of  convey- 
ance: I.  A  covenant  to  stand  seised  i 
to  nses.  II.  A  bargain  and  sale,  en- 
rolled.    III.  A  lease  and  release. 

IV.  A  deed  to  lead  or  declare  the 
use  of  other  more  direct  convey- 
ances. V.  A  revocation  of  nses; 
being  the  eiecution  of  a  power,  re- 
served at  the  creation  of  the  use,  of 
recalling  at  a  future  time  the  use  or 
estate  so  creating.  All  which  owe 
their  present  operation  prindpslly 
to  the  statute  of  uses  .......  337-339 

31.  Deeds  which  do  not  convey,  bnt 
only  charge  real  property,  and  dis- 
chsirge  it,  ore,  I.  Obligations.    II. 
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CHAPTER  XXI. 


Of  Ausnattom  by  MaTTkk  of  Rbc- 
ORD 34410363 

I.  AssuranccH  by  matter  of  teconl  are, 
where  the  sanction  of  some  court 
of  record  is  called  in  to  substantiate 
and  witness  the  transfer  of  real 
property.  These  are,  I.  Private 
acts  of  parliament  II.  The  king's 
grants.     III.    Fines.     IV.  Common 


344 


3.  Privateactsof  parliament  are  a  spe- 
cies of  assurances,  calculated  to  give 
(by  the  transce  ndent  authority  of  par- 
liament)  snch  reasonable  powers  or 
relief  aa  are  beyond  the  reach  of  the 
ordinary  course  of  law 344 

3.  The  king's  grants,  contained  in 
chaiteiB  or  letters-patent,  are  all 
entered  on  record,  for  the  dignity 
of  die  royal  person  and  secuifty  of 
the  royal  revenue .  346 

4.  A  fine  (sometimes  said  to  be  a  feoff- 
ment of  record)  is  an  amicable  com- 
position and  agreement  of  an  actual 
or  fictitious  suit;  whereby  the  estate 
in  question  is  acknowledged  to  be 

the  right  of  one  of  thepartfes   .    ,    ,    348 

5.  The  parti  of  a  fine  are,  I,  The  writ 
of  covenant  II.  The  license  to 
agree.  III.  The  concord.  IV.  The 
note.  V.  The  foot  To  which  the 
statute  hath  addded,  VI.  Proclama- 
tiona 350-353 

6.  Pines  are  of  four  kinds:  I,  Sur  cog- 
nizatue  de  droit,  come  ceo  que  il  ad 
de  son  done.  II.  Sur  cognisance  de 
droit  tantum.  JIT,  Sur  concessiL 
IV.  Sur  done,  grant,  et  tender; 
which  is  a  double  fine  ....  353 

7.  The  force  and  e%ct  of  fines  (when 
levied  by  auch  as  have  themselves 
anj  interest  in  the  estate)  are  to  as- 
snre  the  lands  in  question  to  the 
cognizee,  by  barring  the  respective 
ri^ts  of  parties,  pnvies,  and  stran- 

„  EWra ,  , .354 

8.  A  common  recovery  is  by  an  actual, 
or  fictitious,  suit  or  action  for  land, 
brought  t^ainst  the  tenant  of  the 
freehold;  who  thereupon  vouches 
another,  who  undertakes  to  wairant 
the  tenant's  title;  but  upon  such 
vouchee's  making  de&nlt,  the  land 
is  recovered  by  judgment  at  law 
against  the  tenant;  who,  in  return, 
obtains  judgment  against  the  vou- 
chee to  recover  lands  of  equal  value 

in  recompense   .  ...   357-359 

9.  The  force  and  effect  of  a  recovery 
are  to  assure  lands  to  the  necoveror, 
hj  barring  estates  tail,  and  all  re- 
mainderB  and  reversiotiB  expectant 
Uwreon;  provided  the  tenant  in  tail 


either  suffers,  or  is  vouched  in,  such 

recovery 361 

la  The  uses  of  a  fine  or  recovery  may 
be  directed  by,  I.  Deeds  to  lead  such 
uses;  which  are  made  previous  to 
the  levyine  or  suffering  them.  II. 
Deeds  to  declare  the  uses;  which 
are  made  subsequent 363 

chapter  xxii. 

Of  Ausnatiok  by  Speciai.  Cus- 
tom   ■.  .  .  365  to  371 

I.  Assurances  by  special  custom  are 
confined  to  the  tnnsfer  of  copyhold 
estates 365 

>.  This  is  effected  by,  L  Surrender  by 
the  tenant  into thehandsof  the  lord  to 
the  use  of  another,  according  to  the 
custom  of  the  manor.  II.  Present- 
ment, by  the  tenants,  or  homage, 
of  such  surrender.  III.  Admittance 
of  the  surrenderee  by  the  lord,  ac- 
cording to  the  uses  expressed  in 
such  surrender 36S-370 

3.  Admittance  may  also  be  bad  upon 
original  grants  to  the  tenant  from 
the  lord,  and  upon  descents  to  the 
heir  from  the  ancestor 371 

CHAPTER  XXIII. 

Of  Alibnatton  by  Devisb  .  .   373  to  381 

I.  Devise  is  a  disposition  of  lands  and 
tenements,  contained  in  the  last  will 
and  testament  of  the  owner  ....    378 

a.  This  was  not  permitted  by  the  com- 
mon law,  aa  it  stood  since  the  con- 
quest; but  was  introduced  by  the 
statute  law,  under  Henry  VIII.; 
since  made  more  universal  by  the 
statute  of  tenures  under  Charles  II., 
with  the  introduction  of  additional 
solemnities  by  the  statute  of  Irauds 
andperjuriesinthesamereign  .    375-376 

3.  The  construction  of  all  common 
assurances  should  be,  I.  Agreeable 
to  the  intention,  II.  to  the  words,  of 
the  parties.  III.  Made  upon  the 
entire  deed.  IV.  Bearing  strongest 
against  the  contractor.  V.  Con- 
formable to  law.  VI.  Rejecting 
the  latter  of  two  totally  repugnant 
clauses  in  a  deed,  and  the  former  in 
a  will.  VII.  Host  favorable  in  case 
of  a  devise 379-3*i 

CHAPTER  XXIV. 

Of  Things  pbrsonai,  .  .  .  ,  384  to  387 
I.  Things  personal  are  comprehended 
under  the  general  name  «f  chattels; 
whichincludewhateverwantseither  ■ 
the  duration,  or  the  immobility,  at- 
tending things  real 384 

1.  In  these  are  to  be  considered,  I. 
Their  distribution.  II.  The  propeity 
of  them.  III.  The  dUe  to  that 
property 3^4-387 
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3.  Ab  to  the  dutribiitioii  of  chattels, 
they  are,  I.  Chattels  real.  IL  Chat- 
tels personal 386 

4.  Chattels  real  are  such  quantities  sf 
interest,  in  things  immovable,  as 
are  short  of  the  duration  of  free- 
holds; being  limited  to  a  time  cer- 
tain, bejond  which  the^  cannot 
subsist     (SeeCh.IX.) 386 

J.  Chattels  personal  are  things  mova- 
ble, which  maj  be  transferred  from 
place  to  place,  together  with  the 
person  of  the  owner 387 

chapter  xxv. 
Of  Pbopkbtv  im  Things  Pbrson- 


I.  Property'  in  chattels  personal  ia 
either  in  posaessian  or  in  action  .  .    389 

a.  Property  in  possession,  where  a 
man  has  the  actual  enjoyment  of 
the  thing,  is,  L  Abaolnte.  II. 
Qualified 3S9 

3.  Absolute  property  is  where  a  man 
has  such  an  ezdnaive  right  in  the 
thing  that  it  cannot  cease  to  be  hia, 
without  his  own  act  or  default      .   .    389 

4.  Qualified  property  is  such  as  is  not, 
in  its  nature,  permanent;  but  may 
sometimes  subsist,  and  at  other 
times  not  aubaist 391 

5.  This  may  arise.  I.  Where  the  sub- 
ject is  incapable  of  absolute  owner- 
ship. I[.  From  the  peculiar  cir- 
cumstances of  the  owners  .   .    .    391-396 

6.  Property  in  action  is  where  a  man 
hath  not  the  actnal  occupation  of 
the  thing;  but  only  a  right  to  it, 
arising  npon  some  contract  and  re- 
coverable by  an  action  at  law  .  .   .    396 

7.  The  property  of  chattels  personal 
is  liable  to  remainders,  expectant  on 
estate*  for  life;  to  joint-tenancy,  and 

to  tenancy  in  coinmoa 39S 

CHAPTER  XXVI. 

Or  Title  to  Tsinos  Psuonai,  by 
Occ0PA(fCY 400  to  407 

I .  The  title  to  things  personal  may  be 
acquired  or  lost  by,  I.  Occupancy. 
II.  Prerogative.  III.  Forfeiture. 
IV.  Custom.  V.  Succession.  VL 
Marriage.  VII.  Judgment.  VIII. 
Gift,  or  Grant  IX.  Contmct.  X. 
Bankruptcy.  Xl.  Testament  XII. 
Administration 400 

a.  OccupancystiUgivesthe  firstoccu- 
pant  a  right  to  those  few  things 
which  have  no  legal  owner,  or  whiui 
are  incapable  of  permanent  owner- 
ship. Such  as,  I.  Goods  of  alien 
enemies.  11.  Things  found.  III. 
The  benefit  of  the  elements.  IV. 
Animals  /era  nalurie.  V.  Emble- 
ments. VI.  Thingsgained  byacces- 
sion; — or,  VII.  By  confiiNon.  VIII. 
Literary  property *»-40j 


CHAPTER  XXVII. 
Of  TrrtE  by  Pkbrocativb,  akd  Fo»- 

FHITDRB 40S  to  491 

I.  By  prero^tive  is  vested  in  the 
crown,  or  its  grantees,  the  property 
of  the  royal  revenue,  (seeoooE  I., 
ch.  VIII. ;_)  and  also  the  property  of 
all  game  in  the  kingdom  with  the 
right  of  pursuing  and  taking  it .  40B-419 

a.  By  forfeiture,  for  crimes  and  mis- 
demeanors, the  right  of  goods  and 
chattels  may  be  transferred  from  one 
man  to  another;  either  in  part  or 
totally 410 

3.  Total  fbrieitnres  of  goods  arise  from 
conviction  of,  I.   Treason,  and  Mis- 

K'rion  thereof.  II.  Felony.  III. 
cusable  homicide,  IV.  Outlawry 
for  treason  or  felony.  V.  Flight. 
VI.  Standing  mute.  VII.  Aanulu 
on  a  judge,  and  batteries,  sitting  the 
courts.  VIII.  Prtmunire.  IX.  Pre- 
tended  prophecies.  X,  Owling.  XI. 
Residing  abroad  of  artificers.  XII. 
Challengestofightfordebtsatplay  .    431 

CHAPTER  XXVIII. 

Ot  TrrtB  BY  Custom 43a  to  427 

I.  By  custom,  obtaining  in  particular 
places,  a  right  may  oe  acquired  in 
chattela;  the  most  usual  of  which 
customs  are  those  relating  to,  I. 
Heriots.  II.  Mortuaries.  III.  Heir- 
looms    433 

a.  Heriots  are  either  heriot-service, 
which  difiers  little  from  a  rent;  or 
heriot-cnstom,  which  is  a  customary 
tribute,  of  goods  and  chattels,  pay- 
able to  the  lord  of  the  fee  on  the 
decease  of  the  owner  of  lauds  .   .   .    433 

3.  Mortuaries  ere  a  customary  gift, 
due  to  the  minister  in  many  parishes. 


tela  as  descend  b3r  special  custom  to 
the  heir,  along  with  the  inheritance 
of  hiaancestor 437 

CHAPTER  XXIX. 

OrTlTUBVSnCCHSSION,  Harriaob, 
andJusohbnt  .  -  430  to  439 

I.  By  succession  the  ri^ht  of  chattels 
is  vMted  in  corporations  aggregate; 
and  likewise  in  such  coiporations 
sole  as  are  the  heads  and  representa- 
tives of  bodies  aggregate    ....       430 

3.  By  marriage  the  chattels  real  and 

rcrsonal  ofthe  wife  are  vested  in  the 
o^nd,  in  the  same  degree  of 
property,  and  with  the  same  powers. 


3,  The  wife  also  acquires  by  marriage 

a  property  in  her  paraphernalia  .    .    435 

4.  By  judgment  consequent  on  a  suit 
at  law,  a  man  may,  in  some  casea, 
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not  onljr  recover,  but  originally  ac- 
qnim,  a  right  to  penonal  property. 
As,  I.  To  penalties  recoverable  by 
action  pop^ilar.  II.  To  damages. 
III.  To  costs  of  suit 436--4d9 

CHAPTER  XXX. 

Op  Titlb  bv  Gift,  Grant,  and  Con- 
tract ,  ,  ...  440  to  470 

I.  A  gift,  or  grant,  is  a  volootary  con- 
veyanceofR  chattel  personal  in  pos- 
session, without  any  consideniUon 
or  eqaivalent 440 

a.  A  contract  is  an  agreement,  upon 
sufficient  consideration,  to  door  not 
to  do  a  particular  thing;  and  by 
such  contract  any  personal  property 
(either  in  possession  <x  in  action) 
may  be  transferred 44a 

3.  Contracts  may  be  either  express,  or 
implied;  either  executed,  or  exe- 
cutory         ,    443 

4.  The  conaderation  of  contracts  is,  I. 
A  good  consideration.  II.  A  valu- 
abk  consideration  1  which  is,  I.  £>o, 
utdes.  3.  Facio,ui/acitti.  $.  Fiido, 

ut  ties.  4.  Do,  ui  facias 444-S 

5.  The  most  usual  species  of  personal 
contracts  are,  I.  Sale  or  exchange. 
II.  Bailment.  IIL  Hiring  or  bor- 
rowing.    IV.  Debt 446 

6  Sale  or  exchange  is  a  transmuta- 
tion of  property  from  one  man  to 
another,  in. Consideration  of  some 
recompense  In  value    ......       446 

7.  Bailmentisthe  deliveryof  goodsin 
trust,  upon  a  contract,  express  or 
implied,  that  the  trust  shall  be  faith- 
fully  performed  by  the  bailee   .    .    .    451 

8.  Hiring  or  borrowing  is  a  contract 
whereby  the  possession  of  chattels  is 
transfeired  for  a  particular  time,  on 
condition  that  the  identical  goods  (or, 
sometimes  tlieir  value)  be  restored 
at  the  time  ap^inted:  together  with 
(incase  of  hiring)  a  stipend  or  price 

for  the  nse  453 

9.  This  price,  being  calculated  to  an- 
swer the  hszard,  as  well  as  incon- 
venience, of  lending,  gives  birth  to 
the  doctrine  of  interrat,  or  usury 
upon  loan;  and,  consequently,  to  the 
doctrine  of  bottomry  or  responden- 
tia,  and  insnrance  .   ,  .   .  4S3-464 

la  Debt  is  any  contract,  whereby  a 
certain  sum  of  mone^  becomes  due 
to  the  creditor.  This  is,  I.  A  debt 
of  record.  II.  A  debt  upon  special 
contiHct.  III.  A  debt  upon  simple 
contract;  which  last  include  paper 
credit,  or  bills  of  exchange,  and 
promissory  notes 464-470 

CHAPTER  XXXI. 
Of  TnxK  BY  Bankruptcy  .   .  .471(0488 
I.  Bankruptcy    (as    defined    in    Ch. 
XVIII.)  is  the  act  of  becoming  a 
bankrupt ■   ■   471 


3.  Herein  may  be  considered,  I.  Who 
may  become  a  bankrupt  II.  The 
acts  whereby  he  may  became  a 
bankrupt  III.  The  proceedings  on 
a  conmussion  of  bankruptcy.  IV. 
How  his  property  is  transferred 
thereby 471 

3.  Persons  of  full  aae,  using  the  trade 
of  merchandise,  by  bu^ng  and  sell- 
ing, and  seeking  their  livelihood 
thereby,  are  liable  to  become  bank- 
rupts for  debts  of  a  sufBcient  amount    473 

4.  A  trader  who  endeavois  to  avoid 
his  creditors,  or  evade  their  just 
demands,  by  any  of  the  ways  speci- 
Ged  in  the  several  statutes  of  bank- 
ruptcy, doth  thereby  commit  a 
bankruptcy 476 


bankrupt  himself,  are  principally 
by,  I.  Petition.  IL  Commission. 
III.  Declaration  of  bankruptcy.  IV. 
Choice  of  asaiKuecs.  V.  The  bank* 
rupt's  Bmrenaer.  VI.  His  exami- 
nation. VIL  His  discoven*.  VIII. 
His  certificate.  IX.  His  allowance. 
X.  His  indemnitv 479-485 


CHAPTER  XXXII. 
Or  TiTtx  BY  Tbstahsnt,  ani 


iments  and  admi  ms- 


48^to5ao 


I.  Concerning  t« 
trations,  considered  jointly,  are  to 
be  observed,  I.  Their  original  and 
antiquity.  II.  Who  may  make  a 
testament.  III.  Its  nature  and  inci- 
dents. IV.  What  are  executora 
and  administratora.  V.  Their  of- 
fice and  duty 489 

a.  Testamenbi  have  subsisted  In  Eng- 
land immemorially;  whereby  the 
deceased  was  at  liberty  to  mapose 
of  his  personal  estate,  reserving 
anciently  to  his  wife  and  children 
their  reasonable  part  of  his  efiecta  .    4^1 

3.  The  goods  of  intestates  belonged 
anciently  to  the  king,  who  granted 
them  to  the  prelates  to  be  disposed 
in  pious  uses:  but,  on  their  abuse 
of  this  trust,  in  the  times  of  popeiy, 
the  letfislature  compelled  Uiem  to 
delegate  their  power  to  administra- 
tors expressly  provided  by  law   .  494-496 

4.  All  persons  may  make  a  testament, 
unless  disabled  by,  I,  Want  of  dis- 
cretion. II.  Want  of  free  will.  III. 
Criminal  conduct 496-497 

5.  Testaments  are  the  legal  declara- 
tion of  a  man's  inteattons,  which 
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Nuncnpativc 49^500 

6.  An  executor  is  he  to  whom  a  man 
yn  his  will  commits  the  execution 

thereof joj 

•J.  Administraton  are,  I.  Durante 
minote  atate  if  an  infant  executor 
or  administrator;  or  durante  absen- 
tia; OT  ptHdetUe  lite.  II.  Cutn  testa- 
mento  annexo;  when  no  executor  is 
named,  or  the  executor  refuae*  to 
act.  III.  General  administratoni: 
in  pursuance  of  the  atatutes  of 
Edward  III.  and  Henry  VIII.  IV. 
Administrators  de  bonis  non;  when 


a  former  executor  or  administrator 
dies  without  completing  his  trust    . 

503-507 
8.  The  office  and  AxAy  of  executors 
(and,  in  man}'  points,  of  adminis- 
tratOTs  also)  aie,  I.  To  bury  '.'le 
deceased.  II.  To  prove  the  will,  or 
take  out  adminisLration.  III.  To 
make  an  inventory.  IV.  To  collect 
the  goods  and  chattels.  V.  To  ^j 
debU;  observing  the  rules  of  pnor- 
ity.  VI.  To  pay  legacies,  either 
general  or  specific;  if  uey  be  vested, 
and  not  lapsed.  VII.  To  distribute 
the  undevised  surplus,  according  to 
the  statute  of  distiibutions  .    .   .  508-530 
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INTRODUCTION. 

Df  i\t  $i%  idnrt,  anb  (Biitxd  of  t^t  Jatos  of 


SECTION  I. 
ON  THE  STUDY  OF  THE  LAW.f 


Mr.  Vick-Chakcbllor  and  thb  Gbntlbmen  op  thb  University: 

The  general  expectation  of  so  numerous  and  respectable  an  audience,  the 
novelty,  and  (I  may  add)  tbe  importance  of  the  duty  required  from  this 
chair,  must  unavoidably  be  productive  of  great  difiSdence  and  apprehensions 
in  him  who  has  the  honor  to  be  placed  in  it.  He  must  be  sensible  how 
much  will  depend  upon  his  conduct  in  the  infancy  of  a  study,  which  is  now 
first  adopted  by  public  academical  authority;  which  has  generally  been 
reputed  (however  unjustly)  of  a  dry  and  unfruitful  nature;  and  of  which 
the  theoretical  elementary  parts,  have  hitherto  received  a  very  moderate  share 
of  cultivation.  ( i )  He  cannot  but  reflect  that,  if  either  his  plan  of  instruction 
be  crude  and  injudicious,  or  the  execution  of  it  lame  and  superficial,  it 
will  cast  a  damp  upon  the  farther  progress  of  this  most  useful  and 
most  rational  branch  of  learning;  and  may  defeat  for  a  time  the  *pub-  [*4 
lie-spirited  design  of  otu*  wise  and  munificent  benefactor.  And  this 
he  must  more  especially  dread,  when  he  feels  by  experience  how  unequal  bis 
abilities  are  (unassisted  by  preceding  examples)  to  complete,  in  the  manner 
he  could  wish,  so  extensive  and  arduous  a  task;  since  he  freely  confesses,  that 
his  former  more  private  attempts  have  fallen  very  short  of  Ins  own  ideas  of 
perfection.  And  yet  the'candor  he  has  already  experienced,  and  this  last 
transcendent  mark  of  regard,  his  present  nomination  by  the  free  and  unani- 
mous suSrage  of  a  great  and  learned  itniversity,  (an  honor  to  be  ever 
remembered  with  the  deepest  and  most  affectionate  gratitude.)  tfiese  testi- 
monies of  your  public  judgment  must  entirely  supersede  his  own,  and  forbid 
him  to  believe  himself  totally  insufficient  for  the  labor  at  least  of  tiiis  employ- 
ment. One  thing  he  will  venture  to  hope  for,  and  it  certainly  shall  be  his 
constant  aim,  by  diligence  and  attention  to  atone  for  his  other  defects: 
esteeming,  that  the  b^  return  which  he  can  possibly  make  for  your  &vor- 
able  opinion  of  his  capacity,  will  be  his  unwearied  endeavors  in  some  little 
degree  to  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cultivated,  methodized, 
and  explained  in  a  course  of  academical  lectures,  is  that  of  the  laws  and 
constitution  of  our  own  country:  a  species  of  knowledge,  in  which  the  gen- 
tiemen  of  England  have  been  more  remarkably  deficient  than  those  of  all 

tK«*d  In  Oifofd  at  the  openlDf  of  tbc  VId 
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Europe  besides.  Itt  most  of  the  nations  of  tbe  continent,  where  the  civil 
or  imperial  law,  under  different  modifications,  is  closely  interwoven  with  the 
municipal  laws  of  the  land,  no  gentleman,  or  at  least  no  scholar,  thinks  his 
education  is  completed,  till  he  has  attended  a  course  or  two  of  lectures,  both 
upon  the  institutes  of  Justinian  and  the  local  constitutions  of  his  native  soil, 
under  the  very  eminent  professors  that  abound  in  their  several  universities. 
And  in  the  northern  parts  of  our  own  island,  where  also  the  municipal  laws 
are  frequently  connected  with  the  civil,  it  is  difficult  to  meet  with  a  person 
of  lib^l  education,  who  is  destitute  of  a  competent  knowledge  in  that 
science  whidi  is  to  be  the  guardian  of  his  natural  rights  and  the  rule  of  his 
civil  conduct. 

*  5  ]         *Nor  have  the  imperial  laws  been  totally  neglected  even  in   the 

English  nation.  A  general  acquaintance  with  their  decisions  has  ever 
been  deservedly  considered  as  no  small  accomplishment  of  a  gentleman;  and 
a  fashion  has  prevailed,  especially  of  late,  to  transport  the  growing  hopes  of 
this  island  to  foreign  universities,  in  Switzerland,  Germany  and  Holland; 
which,  though  infinitely  inferior  to  our  own  in  every  other  consideration, 
have  been  looked  upon  as  better  nurseries  of  the  civil,  or  (which  is  nearly 
the  same)  of  their  own  municipal  law.  In  the  mean  time,  it  has  been  the 
peculiar  lot  of  our  admirable  ^stem  of  laws  to  be  neglected,  and  even 
unknown,  by  all  but  one  practical  profession;  though  built  upon  the  soundest 
foundations,  and  approved  by  the  experience  of  ages. 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil  law,  considered 
(apart  from  any  binding  authority)  as  a  collection  of  written  reason.  No 
man  is  more  thoroughly  persuaded  of  the  general  excellence  of  its  rules,  and 
the  usual  equity  of  its  decisions,  nor  is  better  convinced  of  its  use  as  well  as 
ornament  to  the  scholar,  the  divine,  the  statesman,  and  even  the  common 
lawyer.  But  we  must  not  carry  our  veneration  so  far  as  to  sacrifice  our 
Alfred  and  Edward  to  the  manes  of  Theodosius  and  Justinian;  we  must  not 
prefer  the  edict  of  the  prsetor,  or  the  rescript  of  the  Roman  emperor,  to  our 
own  immemorial  customs,  or  the  sanctions  of  an  English  parliament;  unless 
we  can  also  prefer  the  despotic  monarchy  of  Rome  and  Byzantium,  for  whose 
meridians  the  former  were  calculated,  to  the  free  constitution  of  Britain, 
which  the  latter  are  adapted  to  perpetuate. 

Without  detracting,  dierefore,  from  the  real  merits  which  abound  in  the 

imperial  law,  I  hope  I  may  have  leave  to  assert,  that  if  an  Englishman 

must  be  ignorant  of  either  the  one  or  the  other,  he  had  better  be  a  stranger 

to  the  Roman  than  the  English  institutions.     For  I  think  it  an  undeniable 

position,  that  a  competent  knowledge  of  the  laws  of  that  society 

*  6  ]     *in  which  we  live,  is  the  proper  accomplishment  of  everj'  gentleman 

and  scholar;  an  highly  useful,  Ihadalmost  said  essential,  part  of  liberal 
and  polite  education.  And  in  this  I  am  warranted  by  the  example  of  ancient 
Rome;  where,  as  Cicero  informs  us,  (a)  the  very  boys  were  obliged  to  team 
the  twelve  tables  by  heart,  as  a  carmen  necessarium  or  indispensable  lesson, 
to  imprint  on  their  tender  minds  an  early  knowledge  of  the  laws  and  consti- 
tution of  their  country.  (2) 

But,  as  the  long  and  universal  neglect  of  this  study  with  us  in  England 
seems  in  some  degree  to  call  in  question  the  truth  of  this  evident  position,  it 
shall  therefore  be  the  business  of  this  introductory  discourse,  in  the  first 
place  to  demonstrate  the  utility  of  some  general  acquaintance  with  the 

(a|  IX  Legg.  X  23. 

(a)  In  the  Great  Law  enacted  by  the  first  General  Assembly  of  Pennaylvania,  convened 
•t  Cheater  or  Upland,  Dec.  4.  i^Sa,  containing  sixty-one  chairs,  was  one  requiring 
the  laws  to  be  taueht  in  the  schools  of  the  province  and  territoriu. — Gordon's  Hiu. 
qf  I^na.,^.  71;  Hazard's  Annals,  634.— Shasswood. 
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municipal  law  of  the  land,  by  pointing  out  its  particular  uses  in  all  consider- 
able situations  of  life.  Some  conjectures  will  then  be  offered  with  regard  to 
ibe  causes  of  neglecting  this  use^  study:  to  which  will  be  subjoined  a  few 
reflections  on  the  peculiar  propriety  of  reviving  it  in  our  own  universities. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  with  the  laws 
of  the  land,  let  us  only  reflect  a  moment  on  the  singular  fhune  and  polity 
of  that  land  which  is  governed  by  this  system  of  laws.  A  land,  perhaps, 
the  only  one  in  the  universe,  in  which  political  or  civil  liberty  is  the  very  end 
and  scope  of  the  constitution,  (i)  This  liberty,  rightly  understood,  consists 
in  the  power  of  doing  whatever  the  laws  permit,  (_c)  (3)  which  is  only  to  be 
effected  by  a  general  conformity  of  all  orders  and  degrees  to  those  equitable 
rules  of  action  by  which  the  meanest  individual  is  protected  from  the  insults 
and  c^jpression  of  the  greatest.  (4)  As  therefore  every  subject  is  interested  in 
the  preservation  of  the  laws,  it  is  incumbent  upon  every  man  to  be  acquainted 
with  those  at  least  with  which  he  is  immediately  concerned;  lest  he  incur 
the  censure,  as  well  as  inconvenience,  of  living  in  society  without  knowing 
the  obligations  which  it  lays  him  under.  And  thus  much  may  suffice 
for  *persons  of  inferior  condition,  who  have  neither  time  nor  capacity  [*7 
to  enlarge  their  views  beyond  that  contracted  sphere  in  which  they  are 
appointed  to  move.'  But  those,  on  whom  nature  and  fortune  have  bestowed 
more  abilities  and  greater  leisure,  cannot  be  so  easily  excused.  These  advan- 
tages are  given  them,  not  for  the  benefit  of  themselves  only,  but  also  of  the 
public:  and  yet  they  cannot,  in  any  scene  of  life,  discharge  properly  their 
duty  either  to  the  public  or  themselves,  without  some  degree  of  knowledge 
in  the  laws.  To  evince  this  the  more  clearly,  it  may  not  be  amiss  to  descend 
to  a  few  particulars. 

I^t  us  therefore  begin  with  our  gentlemen  of  independent  estates  and 
fortune,  the  most  usefiil  as  well  as  considerable  body  of  men  in  the  nation; 
whom  even  to  suppose  ignorant  in  this  branch  of  learning  is  treated  by  Mr. 
Locke  {d)  as  a  strange  absurdity.  It  is  their  landed  property,  with  its  long 
and  voluminous  train  of  descents  and  conveyances,  settlements,  entails,  and 
incumbrances,  that  forms  the  most  intricate  and  most  extensive  object  of 
legal  knowledge.  The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  task  for  any  but  a  lawyer  by  prof^ 
sion;  yet  still  the  imderstanding  of  a  few  leading  principles,  relating  to 
estates  and  conveyancing,  may  form  some  check  and  guard  upon  a  gentle- 
man's inferior  agents,  and  preserve  him  at  least  from  very  gross  and  noto- 
rious imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  necessary  in  the  word- 
ing of  last  wills  and  testaments,  and  more  with  regard  to  their  attestation. 


\)  POaikaM  g'lu.  qaod  eidqite  facen.  UbeC,  nitl  q<M        (d) 
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(3)  [It  IB  the  power  or doin^  what  onepleaaea  nnlesa  prohibited  bj  lawor  fcrce.]  This 
definition  has  been  much  ciiticiaed.  "  Consistently  with  this,  a  negro  slave  on  a  sugar- 
estate  is  free:  fae  raay  do  whatever  the  laws  permit  him  to  do. ' ' — Coleridgf.  If  we  read 
what-  follow!  as  part  of  the  definition,  it  evidently  contemplates  just  and  equal  laws, — 
equitable  rules  of  action.  Civil  liberty  is  the  power  of  doing  whatsoever  we  will,  except 
Wtien  restrained  by  just  and  equal  laws.  Political  liberty  is  that  condition  in  which  a 
man's  civil  liberty  is  fully  secured.  Mr.  Justice  Coleridge  cites,  as  preferable  to  the  text, 
the  following  dettnition  m>m  Locke:^"  Freedom  of  men  under  government  is  to  have  a 
standing  rule  to  live  by,  common  to  every  one  of  that  society,  and  made  by  the  legisla- 
tive power  vested  in  it;  a  liberty  to   follow  my  own  will  in  all  things,  when  the  rule 


prescribea  not,  and  not  to  be  subject  to  the  inconstant,  uncertain,  unknown,   arbitrani 
will  of  another  ra».n."~~On  Government,  b.  xi.  c.  4.    Mr.  Locke's  definition  confounds 
dvil  with  political  liberty,  which  ought  alwajn  to  be  carefully  distinguished  in  discos, 
■ions  upon  this  subject— Sh  A  as  WOOD. 
(4)  iBarfa.  Rights  Pera.  and  Prop.  lai  (1S90);  i  UcKinney's  Jns.  >  (4ed.  1887). 
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An  ignorance  in  these  must  always  be  of  dangerous  consequence,  to  such  as 
by  choice  or  necessity  compile  their  own  testaments  without  any  technical 
assistance.  Those  who  have  attended  the  courts  of  justice  are  the  best  wit- 
nesses of  the  confusion  and  distresses  that  are  hereby  occasioned  in  &milies; 
and  of  the  difficulties  that  arise  in  discerning  the  true  meaning  of  the  testator, 

or  sometimes  in  discovering  any  meaning  at  all;  so  that  in  the  end  his 
*8  ]     estate  *may  often  be  vested  quite  contrary  to  these  his  enigmatical 

intentions,  because  perhaps  he  has  omitted  one  or  two  formal  words, 
which  are  necessary  to  ascertain  the  sense  with  indisputable  legal  precision,  or 
has  executed  his  will  in  the  presence  of  fewer  witnesses  than  the  law  requires. 
But  to  proceed  from  private  concerns  to  those  of  a  more  public  considera- 
tion. All  gentlemen  of  fortune  are,  in  consequence  of  their  property,  liable 
to  be  called  upon  to  establish  the  rights,  to  estimate  the  injuries,  to  weigh 
the  accusations  and  sometimes  to  dispose  of  the  lives  of  their  fellow  subjects, 
by  serving  upon  juries.  In  this  situation  they  have  frequently  a  right  to 
decide,  and  that  upon  their  oaths,  questions  of  nice  importance,  tn  the 
solution  of  which  some  legal  skill  is  requisite;  especially  where  the  law  and 
the  fact,  as  it  often  happens,  are  intimately  blended  together.  And  the  gen- 
eral incapacity,  even  of  our  best  juries,  to  do  this  with  any  tolerable  propriety, 
has  greatly  debased  their  authority;  and  has  unavoidably  thrown  more  power 
into  the  hands  of  the  judges,  to  direct,  contfol,  and  even  reverse  their 
verdicts,  than  perhaps  the  constitutioa  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  is  called  upon  to 
determine  questions  of  right,  and  distribute  justice  to  his  fellow  subjects:  it 
is  principally  with  this  order  of  men  that  the  commission  of  the  peace  is 
filled.  And  here  a  very  ample  field  is  opened  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighborhood;  by  punishing  the 
dissolute  and  idle;  by  protecting  the  peaceable  and  industrious;  and,  above 
all,  by  healing  pet^  differences,  and  preventing  vexatious  prosecutions. 
But,  in  order  to  attain  these  desirable  ends,  it  is  necessar>'  that  the  magis- 
trate should  understand  his  business;  and  have  not  only  the  will,  but  the 
power  also,  (under  which  must  be  included  the  knowledge,)  of  administer- 
ing legal  and  eS^:tual  justice.     Else,  when  he  has  mistaken  his  authority, 

through  passion,  through  ignorance,  or  absurdity,  he  will  be  the 
*9]     object  of  *  contempt  fix>m  his  inferiors,  and  of  censure  from  those  to 

whom  he  is  accountable  for  his  conduct.  (5)  Yet  farther;  most  gentle- 
men of  considerable  property,  atrsome  period  or  other  in  their  lives,  are  ambi- 
tious of  representing  their  country  in  parliament:  and  those,  who  are  ambitious 
of  receiving  so  high  a  trust,  would  also  do  well  to  remember  its  nature  and 
importance.  They  are  not  thus  honorably  distinguished  from  the  rest  of 
their  fellow-subjects,  merely  that  they  may  privilege  their  persons,  their 
estates,  or  their  domestics;  that  they  may  list  under  party  banners;  may 
grant  or  withhold  supplies;  may  vote  with  or  vote  against  a  popular  or 
unpopular  administration;  but  upon  considerations  far  more  interesting  aud 
important.  They  are  the  guardians  of  the  English  constitution ;  the  makers, 
repealers,  and  interpreters  of  the  English  laws;  delegated  to  watch,  to  check, 
and  to  avert  every  dangerous  innovation,  to  propose,  to  adopt,  and  to  cherish 
any  solid  and  well-weighed  improvement;  Ixumd  by  every  tie  of  nature,  of 
honor,  and  of  religion,  to  transmit  that  constitution  and  those  laws  to  pos- 
terity, amended  if  possible,  at  least  without  any  derogation.  And  how 
unbecoming  must  it  appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  iguorant  of  the  old!  what  kind  of  interpretation  can  he 
be  enabled  to  give,  who  is  a  stranger  to  the  text  upon  which  he  comments! 

(5)  I  Qnincy  (Mass.)  I76{i76i). 
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Indeed  it  is  perfectly  amazing  that  there  should  be  no  other  state  of  life, 
no  other  occupation,  art,  or  science,  in  which  some  method  of  instruction  is 
not  looked  upon  as  requi^te,  except  only  the  science  of  legislation,  the 
noblest  and  most  difficidt  of  any.  Apprenticeships  are  held  necessary  to 
almost  every  art,  commercial  or  mechanical:  a  long  course  of  reading  and 
study  must  form  the  divine,  the  physician,  and  the  practical  professor  of  the 
laws;  but  every  man  of  superior  fortune  thinks  himself  bom  a  legis- 
lator. Yet  Tully  was  of  a  different  opinion:  "It  is  *necessary,"  [*io 
says  he,  (f)  "  for  a  senator  to  be  thoroughly  acquainted  with  the 
constitution;  and  this,"  he  declares,  "  is  a  knowledge  of  the  most  extensive 
nature;  a  matter  of  science,  of  diligence,  of  reflection;  without  which  no 
senator  can  possibly  be  &t  for  his  office. ' ' 

The  mischiefe  that  have  arisen  to  the  puUic  from  inconsiderate  alterations 
in  our  laws,  are  too  obvious  to  be  called  in  question;  and  how  fer  they  have 
been  owing  to  the  defective  education  of  our  senators,  is  a  point  well  worthy 
the  public  attention.  The  common  law  of  England  has  fared  like  other 
venerable  edifices  of  antiquity,  which  rash  and  tmexperienced  workmen  have 
ventured  to  new-dress  and  refine,  with  all  the  rage  of  modem  improvement. 
Hence  frequently  its  symmetry  has  been  destroy^,  its  proportions  distorted, 
and  its  majestic  simpUcity  exchanged  for  specious  embellishments  and 
fantastic  novelties.  For,  to  say  the  truth,  almost  all  the  perplexed  questions, 
almost  all  the  niceties,  intricacies,  and  delays,  (which  have  sometimes  dis- 
graced the  English,  as  well  as  other  courts  of  justice,)  owe  their  original 
not  to  the  common  law  itself,  but  to  innovations  that  have  been  made  in 
it  by  acts  of  parliament,  "overladen  (as  Sir  Edward  Coke  expresses  it) 
(/)  with  provisos  and  additions,  and  many  times  on  a  sudden  penned 
or  corrected  by  men  of  none  or  very  little  judgment  in  law,"  This 
great  and  well-experienced  judge  declares,  that  in  all  his  time  he  never 
knew  two  questions  made  upon  rights  merely  depending  upon  the  common 
law;  and  warmly  laments  the  confusion  introduced  by  ill-judging  and 
unlearned  legislators.  "But  if,"  he  subjoins,  "acts  of  parliament  were 
after  the  old  fashion  penned,  by  such  oi^y  as  perfectly  knew  what  the 
common  law  was  before  the  making  t^auy  act  of  parliament  concerning  that 
matter,  as  also  how  far  forth  former  statutes  had  provided  remedy  for  former 
mischief  and  defects  discovered  by  experience ;  then  should  very  few 
questions  in  law  arise,  *and  the  learned  should  not  so  often  and  so  [  *  11 
much  perplex  their  heads  to  make  atonement  and  peace,  by  con- 
struction of  law,  between  insensible  and  disagreeing  words,  sentences,  and 
provisos,  as  they  now  do."  And  if  this  inconvenience  was  so  heavily  felt 
in  the  reign  of  Queen  Elizabeth,  you  may  judge  how  the  evil  is  increased  in 
later  times,  when  the  statute  book  is  swelled  to  ten  times  a  larger  bulk, 
unless  it  should  be  found  that  the  penners  of  our  modem  statutes  have  pro- 
portionably  better  informed  themselves  in  the  knowledge  of  the  common  law. 

What  is  said  of  our  gentlemen  in  general,  and  the  propriety  of  their 
application  to  the  study  of  the  laws  of  their  country,  will  hold  equally  strong 
or  still  stronger  with  regard  to  the  nobility  of  this  realm,  except  only  in  the 
article  of  serving  upon  juries.  But,  instead  of  this,  they  have  several 
peculiar  provinces  of  far  greater  consequence  and  concern;  being  not  only 
by  birth  hereditary  counsellors  of  the  crown,  and  judges  upon  their  honor 
of  the  lives  of  their  brother-peers,  but  also  arbiters  of  the  property  of  all 
their  fellow- subjects,  and  that  in  the  last  resort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  nicest  and  most  critical  points  of  the 
law:  to  examine  and  correct  such  errors  as  have  escaped  the  most  experi- 
enced sages  of  the  profession,  the  lord  keeper,  and  the  judges  of  the  courts 

•w       daiamls  memoHti  at;  tint  quo  paraliu  tne  toMit 
iz,       miih)  pado  poUtL,  {ft  2Etep.  praf. 
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at  Westminster.  Their  sentence  is  final,  decisive,  irrevocable;  no  appeal,  no 
correction,  not  even  a  review,  can  be  had:  and  to  their  determination,  what- 
ever it  be,  the  inferior  conrts  of  justice  must  conform;  otherwise  the  rule 
of  property  would  no  longer  be  uniform  and  stetuly. 

Should   a  judge  in  the  most  subordinate  jurisdiction  be  deficient  in  the 

knowledge  of  the  law,  it  would  reflect  infinite  contempt  upon  himself,  and 

di^race  upon  those  who  employ  him.      And  yet  the  consequence  of  his 

ignorance  is  comparatively  very  trifling  and  small:  his  judgment  may  be 

examined,  and  his  errors  rectifirf,  by  other  courts.    But  how  much 

*  12  ]  more  serious  and  afiecting  is  the  case  of  a  superior  judge,  *  if  without 

any  skill  in  the  laws  he  will  boldly  venture  to  decide  a  question  upon 
which  the  welfere  and  subsistence  of  whole  families  may  depend!  where  the 
chance  of  his  judging  right,  or  wrong,  is  barely  equal;  and  where,  if  he 
chances  to  judge  wrong,  he  does  an  injury  of  the  most  alarming  nature,  an 
injury  without  possibility  of  redress. 

Yet,  vast  as  this  trust  is,  it  can  nowhere  be  so  properly  reposed  as  in  the 
noble  hands  where  our  excellent  constitution  has  placed  it:  and  therefore 
placed  it,  becaiise,  fixwn  the  independence  of  their  fortune  and  the  dignity 
of  their  station,  they  are  presumed  to  employ  that  leisure  which  is  the  conse- 
quence of  both,  in  attaining  a  more  extensive  knowledge  of  the  laws  than 
persons  of  inferior  rank:  and  because  the  founders  of  our  polity  relied  upon 
that  delicacy  of  sentiment,  so  peculiar  to  noble  birth;  which,  as  on  the  one 
hand  it  will  prevent  either  interest  or  affection  from  interfering  in  questions 
of  right,  so  on  the  other  it  will  bind  a  peer  in  honor,  an-  obligation  which 
the  law  esteems  equal  to  another's  oath,  to  be  master  of  those  points  upon 
which  it  is  his  birth-right  to  decide.  (6) 

The  Roman  pandects  will  furnish  us  with  a  piece  of  history  not  unapplicable 
to  our  present  purpose.  Servius  Sulpicius,  a  gentleman  of  the  patrician 
order,  and  a  celebrated  orator,  had  occasion  to  take  the  opinion  of  Quintus 
Mutius  Scsevola,  the  then  oracle  of  the  Roman  law;  but,  for  want  of  some 
knowledge  in  that  science,  could  not  so  much  as  understand  even  the  tech- 
nical terms,  which  his  friend  was  obliged  to  make  use  of.  Upon  which 
Mutius  Scfevola  could  not  forbear  to  upbraid  him  with  this  memorable 
reproof,  (£■)  "  that  it  was  a  shame  for  a  patrician,  a  nobleman,  and  an  orator 
of  causes,  to  be  ignorant  of  tl;at  law  in  which  he  was  so  peculiarly  con- 
cerned." This  reproach  made  so  deep  an  impression  on  Sulpicii^s,  that 
he  immediately  applied  himself  to  the  study  of  the  law,  wherein  he 

*  13  ]  arrived  to  that  *  proficiency,  that  he  left  behind  him  about  an  hundred 

and  fourscore  volumes  of  his  own  compiling  upon  the  subject;  and 

Iff)  ff  l,l,t,l  4B.      nrpt  ft  paMdo,  tt  roMH.  a  ea-atat  jmuM.  itulnqao  vertarebir  Ignorare. 

(6)Th{s  OBMrtion,  that  the  law  cBteems  tbe  word  of  honorof  ap«er  as  an  obligation 
eqtutl  to  another's  oath,  is  not  accurate.  In  the  courts  of  common  law  when  a  nobleman 
JB  examined  as  a  witness,  he  must  be  Bwom  to  spealc  the  truth,  just  as  a  commoner  tnusL 
Bat,  in  courts  of  eauity,  peers  and  peeresses  are  privileged  to  put  in  Uieir  answers  on 
their  honor  only,  wnen  othera  are  lequired  to  be  sworn.  And  so  the  members  of  the 
House  of  Peers,  when  sitting  judicially  upon  the  trial  of  impeachments,  are  upon  their 
pledge  of  honor  only. 

It  may  be  remarked  also,  aa  qualifying  what  Is  said  of  the  jurisdiction  of  the  House  of 
Peers  as  the  highest  court  of  errors  ana  appeab,  that  this  part  of  their  business  is  trans- 
acted by  the  Lord  Chancellor,  and  those  memt>ei8,  who  are  lawyers  by  profession  and 
have  filled  judicial  stations.  The  lay  peers,  who  attend  the  sessions,  abstain  from  voting 
in  such  cases.  Baron  Parke  was  recently  raised  to  the  peerage,  with  the  title  of  I^nd 
Wensleydale,  for  the  avowed  purpose  of  strengthening  the  legal  staff  in  that  body.  He 
was  first  created  a  baton  for  life;  but,  much  dissatisfaction  liaving  been  expressed  at 
such  a  precedent,  as  of  a  dangerous  nature  in  its  tendency  to  increase  the  influence  of  the 
crown,  a  patent  was  issued  to  him  entailing  the  dignity  to  him  and  his  beiis  male. — 
Sharswood. 
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became,  iu  the  opinioa  of  Cicero,  (A)  a  much  more  complete  lawyer  than 
even  Mutius  Scaevola  himself. 

I  would  not  be  thought  to  recommend  to  our  Kuglish  nobility  and  gentry 
to  become  as  great  Swyers  as  Sulpicius;  though  he,  together  wiUi  this 
character,  sustained  likewise  that  of  an  excellent  orator,  a  firm  patriot,  and  a 
wise,  indefatigable  senator;  but  the  inference  which  arises  from  the  story  is 
this,  that  ignorance  of  the  laws  of  the  land  hath  ever  been  esteemed  dishonor- 
able in  those  who  are  intrusted  by  their  country  to  maintain,  to  administer, 
and  to  amend  them. 

But  surely  there  is  little  occasion  to  enforce  this  ailment  any  &rther  to 
persons  of  rank  and  distinction,  if  we  of  this  place  may  be  allowed  to  form 
a  geno^  judgment  from  those  who  are  under  our  inspection:  happy  that 
while  we  lay  down  the  rule,  we  can  also  produce  the  example.  You  will 
therefore  permit  your  professor  to  indulge  both  a  public  and  private  satisfac- 
tion by  bearing  this  open  testimony,  that,  in  the  in&ncy  of  these  studies 
among  us,  they  were  favored  with  the  most  diligent  attendance,  and  pursued 
with  ttie  most  unwearied  application,  by  those  of  the  noblest  birth  and  most 
ample  patrimony,  some  of  whom  are  still  the  ornaments  of  this  seat  of  learn- 
ing, and  others,  at  a  greater  distance,  continue  doing  honor  to  its  institu- 
tions, by  comparing  our  polity  and  laws  with  those  of  other  kingdoms  abroad, 
or  exerting  their  senatorial  abilities  in  the  councils  of  the  nation  at  home. 

Nor  will  some  degree  of  legal  knowledge  be  found  in  the  least  super- 
fluous to  persons  of  mferior  rank,  especially  those  of  the  learned  professions. 
The  clergy  in  particular,  besides  the  common  obligations  they  are  under  in 
proportion  to  their  rank  aud  fortune,  have  also  abundant  reason, 
considered  *merely  as  dergymen,  to  be  acquainted  with  many  [*I4 
branches  of  the  law,  which  are  almost  peculiar  and  appropriate 
to  themselves  alone.  Such  are  the  laws  relating  to  advowsons,  institutions, 
and  inductions;  to  simony  and  simoniacal  contracts;  to  uniformity,  residence, 
and  pluralities;  to  tithes  and  other  ecclesiastical  dues;  to  marriages,  (more 
especially  of  late,)  and  to  a  variety  of  other  subjects,  which  are  consigned 
to  the  care  of  their  order  by  the  provisions  of  particular  statutes.  To  under- 
stand these  aright,  to  discern  what  is  warranted  or  enjoined,  and  what  is  for- 
bidden by  law,  demands  a  sort  of  legal  apprehension,  whitii  is  no  otherwise 
to  be  acquired  than  by  use  and  a  bmilar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  physic,  I  must  frankly  own  that  I  see 
no  special  reason  why  they  in  particular  should  apply  themselves  to  the 
study  of  the  law,  unless  in  common  with  other  genUemen,  and  to  complete 
the  character  of  general  and  extensive  knowledge;  a  character  which  their 
profession,  beyond  others,  has /remarkably  deserved.  They  will  give  me 
leave  however  to  su^^est,  and  that  not  ludicrously,  that  it  might  frequently 
be  of  use  to  families  upon  sudden  emergencies,  if  the  physician  were 
acquainted  with  the  doctrine  of  last  wills  aud  testaments,  at  least  so  far  as 
relates  to  the  formal  part  of  their  execution.  (7) 


(7)  It  onght,  perhaps,  to  be  added  in  this  place,  that,  as  medical  men  are  freqneatlv 
required  to  testify  aa  experts  in  conrts  of  justice,  it  is  quite  important  that  they  should 
poaseaa  at  least  a  knowledge  of  the  general  principles  of  the  law  which  apply  to  those 
classes  of  cases  in  which  they  are  most  liable  to  be  called  upon.  Such  are  mental 
capedt;  to  make  contracts,  wills,  and  do  other  legal  acts,  or  to  incur  liability  for  crimes, 
the  causes  of  death,  the  period  of  gestation,  and  other  similar  questions.  The  snbject 
of  Medical  Jurisprudence,  or,  as  it  is  perhaps  more  properly  termed,  Porensic  Medi- 
dae,  has  of  late  years  much  attracted  the  attention  of  the  medical  profession,  and 
many  works  have  oeen  prepared  and  published.  One  of  the  latest  and  best  is  "Whar- 
ton and  Stille's  Medical  Jurisprudence,'  an  American  work  which  appears  to  exhaust 
all  the  topics  which  belong  to  Uiis  title, — a  title  both  in  law  and  meoicine,  which  that 
links  together  these  two  honorable  profeanons. — Shakswood. 
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But  fhtyie  gentlemen  who  intend  to  profess  the  civil  and  ecclesiastical 
laws,  in  the  spiritual  and  maritime  courts  of  this  kingdom,  are  of  all  men 
(next  to  common  lawyers)  the  most  indispensably  obliged  to  apply  them- 
selves seriously  to  the  study  of  our  municipal  laws.  For  the  dvil  and 
canon  laws,  considered  with  respect  to  any  intrinsic  obligation,  have  no 
force  nor  authority  in  this  kingdom;  they  are  no  more  binding  in  England 
than  our  laws  are  binding  at  Rome.  But  as  far  as  these  foreign  laws,  on 
account  of  some  peculiar  propriety,  have  in  some  particular  cases,  and  in 
some  particular  courts,  been  introduced  and  allowed  by  our  laws,  so  far  they 
obligCj  and  no  farther;  their  authority  being  wholly  founded  upon  that 
permission  and  adoption.  In  which  we  are  not  singular  in  our 
*  15  ]  *notions;  for  even  in  Holland,  where  the  imperial  law  is  much  cul- 
tivated, and  its  decisions  pretty  generally  followed,  we  are  informed 
by  Van  I,eeuwen  (/)  that  "  it  receives  its  force  from  custom  and  the  consent 
of  the  people,  either  tacitly  or  expressly  given;  for  otherwise,"  he  adds, 
' '  we  should  no  more  be  bound  by  this  law,  than  by  that  of  the  Almains, 
the  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of  the  ancient 
nations."  Wherefore,  in  all  points  in  which  the  different  systems  depart 
from  each  other,  the  law  of  the  laud  takes  place  of  the  law  of  Rome,  whether 
ancient  or  modem,  imperial  or  pontifical.  And,  in  those  of  our  English 
courts  wherein  a  reception  has  been  allowed  to  the  civil  and  canon  laws, 
if  either  they  exceed  the  bounds  of  that  reception,  by  extending  themselves 
to  other  matters  than  are  permitted  to  them ;  or  if  such  courts  proceed  accord- 
ing to  the  decisions  of  those  laws,  in  cases  wherein  it  is  controlled  by  the 
law  of  the  land,  the  common  law  in  either  instance  both  may,  and  frequentiy 
does,  prohibit  and  annul  their  proceedings:  (£)  and  it  will  not  be  a  sufficient 
excuse  for  them  to  tell  the  king's  courts  at  Westminster  that  their  practice 
is  warranted  by  the  laws  of  Justinian  or  Gregory,  or  is  confonnable  to  the 
decrees  of  the  Rota  or  imperial  chamber.  (8)  For  which  reason  it  becomes 
highly  necessary  for  every  civiUan  and  cancmist,  that  would  act  with  safety 
as  a  judge,  or  with  prudence  and  reputation  as  an  advocate,  to  know  in 
what  cases  and  how  far  the  English  laws  have  given  sanction  to  the  Roman; 
in  what  points  the  latter  are  rejected;  and  where  they  are  both  so  intermixed 
and  blended  together  as  to  form  certain  supplemental  parts  of  the  common 
law  of  England,  distinguished  by  the  dties  of  the  king's  maritime,  the 
king's  military,  and  the  king's  ecclesiastical  law;  the  propriety  of  which 
inquiry  the  university  of  Oxford  has  for  more  than  a  century  so  thoroughly 
seen,  tiiat  in  her  statutes(/)  she  appoints,  that  one  of  the  three  questions  to 
be  annually  discussed  at  the  act  by  the  jurist-inceptors  shall  relate  to  the 
common  law;  subjoining  this  reason, ' '  quia  juris  dvilis  studiosos  decet 
*i6]     hand  imperitos  esse  *juris  municipalise  et  differentias  exteri  patrii' 


(£j  UaleHln.C.  L.C.2.    Selden  fn .PEefom.  GRepL 


(8)  The  Rota,  or  RuoTA  Rouana,  Is  the  highest  papal  conit  of  appeaL  It  has  a  col- 
leeiate  constitution,  and  consists  of  twelve  prelates.  Its  juiisdictlon  extends  over  all 
Cbristendom;  and  it  deddes  not  only  spixitual  controvernes,  but  questions  concerning 
ecclesiastical  benefices.  The  name  is  said  to  be  derived  from  the  circumstance  that 
the  floor  of  their  hall  is  overlaid  with  marble  slabs  in  the  form  of  wheels.  Others, 
however,  attribute  the  name  to  the  iBct  that  in  ancient  Rome  a  round  public  building 
■tood  upon  the  place  where  this  tribunal  was  first  established. 

The  lUPERiAi.  Cbambkr  was  a  court  of  the  German  Empire,  instituted  by  the 
Emperor  Maximilian  I.  in  1495.  It  had  concurrent  jurisdiction  with  the  Aulic  Coun- 
cil, and  was  intended,  among  other  things,  to  adjust  the  disputes  between  the  dif^rent 
members  of  the  German  Empire,  and  between  them  and  the  Bmperor.    It  expired  in 

1506.  — SH  ARSWOOD . 
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ifue  Juris  notas  habere."(i))      And  the  statutes  (m)  of  the  university  of 
Cambridge  speak  expressly  to  the  same  effect. 

From  the  general  use  and  necessity  of  some  acquaintance  with  the  common 
law,  the  inference  were  extremely  easy  with  regard  to  the  propriety  of  the 
present  institution,  in  a  place  to  which  gentlemen  of  all  ranks  and  degrees 
resort,  as  the  fountain  of  all  usehil  knowledge.  But  how  it  has  come  to  pass 
that  a  design  of  this  sort  has  never  before  taken  place  in  the  university,  and 
the  reason  why  the  study  of  our  laws  has  in  general  fallen  into  disuse,  I  shall 
previously  proceed  to  inquire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  England,  (which  was 
written  in  the  reign  of  Henry  the  Sixth,)  puts  («)  a  very  obvious  question 
in  the  mouth  of  the  youug  prince,  whom  he  is  exhorting  to  apply  himself  to 
that  branch  of  learning:  "  Why  the  laws  of  England,  being  so  good,  so 
fruitfiil  and  so  commodious,  are  not  taught  in  the  universities,  as  tiie  civil 
and  canon  laws  are?"  In  answer  to  which  he  gives(f>)  what  seems,  with 
due  deference  be  it  spoken,  a  very  jejune  and  unsatisfactory  reason;  being, 
in  short,  that  "as  the  proceedings  at  common  law  were  in  his  time  carried 
on  in  three  difierent  tongues,  the  English,  the  Latin,  and  the  French,  that 
science  must  be  necessarily  taught  in  those  three  several  languages;  but  that 
in  the  universities  all  sciences  were  taught  in  the  Latin  tongue  only;"  and 
therefore  he  concludes,  "  that  they  could  not  be  conveniently  taught  or 
studied  in  our  universities."  But  without  attempting  to  examine  seriously 
the  validity  of  this  reason,  (the  very  shadow  of  which,  by  the  wisdom  of 
your  late  constitutions,  is  entirely  taken  away,)  we  perhaps  may  find  out  a 
better,  or  at  least  a  more  plausible  account,  why  the  study  of  the  municipal 
laws  has  been  banished  &om  these  seats  of  science,  than  what  the  learned 
chancellor  thought  it  prudent  to  give  to  his  royal  pupil. 

♦That  ancient  collection  of  unwritten  maxims  and  customs,  which  [*  17 
is  called  the  common  law,  however  compounded  or  from  whatever 
fountains  derived,  had  suteisted  immemorially  in  this  kingdom;  and,  though 
somewhat  altered  and  impaired  by  the  violence  of  the  times,  had  in  great 
measure  weathered  the  rude  shock  of  the  Norman  conquest.  This  had 
endeared  it  to  the  people  in  general,  as  well  because  its  decisions  were 
universally  known,  as  because  it  was  found  to  be  excellently  adapted  to  the 
genius  of  the  English  nation.  In  the  knowledge  of  this  law  consisted  great 
part  of  the  learning  of  those  dark  ages;  it  was  then  taught,  says  Mr. 
Selden,(/)  in  the  monasteries,  in  Ike  universities,  and  in  the  families  of 
the  principal  nobility.  The  clergy,  in  particular,  as  they  then  engrossed 
almost  every  other  branch  of  learning,  so  (like  their  predecessors  the  British 
Druids),  (^)  they  were  peculiarly  remarkable  for  their  proficiency  in  the 
study  of  the  law.  Nullus  dericus  nisi  causidicus,  ( 10)  is  the  character  given 
of  them  soon  after  the  conquest  by  William  of  Malmsbury.(r)  The  judges 
therefore  were  usually  created  out  of  the  sacred  order, (j)  as  was  likewise 
the  case  among  the  Normans;(/)  and  all  the  inferitK-  offices  were  supplied 

(n)  Donor  bmtm  moz  a  dodorahi  dalrft    optrant  M  Dt  Oal.  R^  L  t. 


fwn  tU  inm^rilMi  «rum  lemtm  quas 
ft  differauiat  erteri  patriique  juri9 
^  S.    C  U.     Cowell.   IruiavL  in 


I)  Dugdale,  Or^.  JnHiI. 
!)  La  Juga  — ' 


dignitfz 


J  ptnonnet  gal   tnt 

.j(  unslillled  In  _.   ._.  , __.   _,....  ,  _..        .    _ 

Ignorant  of  (he  easentlal  dlBbrences  between  them  JuClgi«   are  penoni  of  vMom  and  ■iitborlty— 

— '  (OTelon  laws.)  such  bb  archblabopa,  Ushoni.  canoos  of  cathednl 

)  C.  47.  churcliat.  and   otber  dlKofUries  of  holy  church. 

)  C.  48.  the  abhlee,  prion  of  convents  and  church  govern- 

*    "  '  ore,]— Ac    Sranil  Qnuhmifer,  ch.  9. 

(9j  ["  For  student  of  the  Civil  Lawshonldnot  be  ignorant  of  the  Municipal  law,  nor  of 
tlie  retnarlcable  differences  between  their  own  laws  and  thoaeof  foreign  aattona."] 
(lo)  [No  clergyman  who  is  not  also  a  lawyer.] 
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by  the  lower  clei^,  wluch  has  occasioned  their  successors  to  be  denomi- 
nated ckrks  to  this  day. 

But  the  common  law  of  England,  being  not  committed  to  writing,  but 
only  handed  down  by  tradition,  use,  and  experience,  was  not  so  heartily 
relished  by  the  foreign  clergy,  who  came  over  hither  in  shoals  during  the 
reign  of  the  conqueror  and  his  two  sons,  and  were  utter  strangers  to  our 
constitution  as  well  as  our  language.     And  an  accident,  which  soon  after 

happened,  had  nearly  completed  its  niin.  A  copy  of  Justinian's 
*i8]     pandects,  being  newly(w)  discovered  at  Amalfi,  (ii)  *soon  brought 

the  civil  law  into  vogue  all  over  the  west  of  Eur(q)e,  where  before  it 
was  quite  laid  aside,  (zv)  and  in  a  manner  forgotten,  though  some  traces  of  its 
authority  remained  in  Italy(:r)  and  the  eastern  provinces  of  the  empire.(_y) 
This  now  became  in  a  particular  manner  the  favorite  of  the  popish 
dergy,  who  borrowed  the  method  and  many  of  the  maxims  of  their  canon 
law  from  this  original.  The  study  of  it  was  introduced  into  several  uni- 
ver^ties  abroad,  particularly  that  of  Bologna,  where  exercises  were  per- 
formed, lectures  read,  and  degrees  conferred  in  this  faculty,  as  in  other 
branches  of  science;  and  many  nations  on  the  continent,  just  then  begin- 
ning to  recover  from  the  convulsions  consequent  upon  the  overthrow  of 
the  Roman  empire,  and  settling  by  degrees  into  peaceable  forms  of  govern- 
ment, adopted  the  civil  law,  (being  the  best  written  system  then  extant,) 
as  the  basis  of  their  several  constitutions;  blending  and  interweaving  it 
among  their  own  feodal  customs,  in  some  places  with  a  more  extensive,  in 
others  a  more  confined  authority. (^)(i2) 

Nor  was  it  long  before  the  prevailing  mode  of  the  times  reached  Eng- 
land. For  Theobald,  a  Norman  abbot,  being  elected  to  the  see  of  Canter- 
bury, (a)  and  extremely  addicted  to  this  new  study,  brought  over  with 
him  in  his  retinue  many  learned  proficients  therein;  and,  among  the  rest, 
Roger,  sumamed  Vacarius,  whom  he  placed  in  the  university  of  Oxford(i) 
to  teach  it  to  the  people  of  this  country.  But  it  did  not  meet  with  the 
same  easy  reception  in  England,  where  a  mild  and  rational  system  of  laws 
had  been  long  established,  as  it  did  upon  the  continent;  and  though  the 
monkish  clergy,  devoted  to  the  will  of  a  foreign  primate,  received  it  with 

In)  Cfnr.  ^.  S.  USD.  AnooM  TF.  fn  V.  Riria  ad  >.  i>,  UH. 

u)  LL  mXoiXA.  %  1.  >  (a)  A.  D.  I1S8. 

z)  CapUaiar.  HIadm.  PH.  i,  101.  (b)  OerVM.  DOTobem.  AeL   FmHV-    OMfmr.  eoL 

y)  Selden  tn  FtOam.  A.  6.  1M&. 


I  IT)  Set 


DoniM'B  Tnatlw  of  Law.  c  U 


(it)The  common  sccount  of  this  matter  is  tbat  this  copy  of  the  Pandects  waa  tran> 
acrit)ed  at  Constantinople,  in  the  seventh  centurv,  by  a  Greek  scribe.  It  naa  discovered 
at  Amalfi,  A.n.  1135,  by  the  Pisans,  vho  took  that  city.  Their  ally,  Lothaire  II., 
granted  them  the  copy  in  recompense  of  their  servicee.  On  Pisa  being  taken  by  the 
Florentines,  a.  d.  1400,  it  was  transported  to  Florence,  rebonnd  in  purrile,  placed  in  a 
rich  casket  in  the  andent  palace  of  the  republic  as  a  sacred  relic,  ana  shown  to  the 
cnrions  by  the  monks  or  inagiBtrates  uncovered,  It  is  supposed  that  all  editions  of  the 
Pandects  trace  their  orinn  to  this  copy. 

M.  Savigny  contests  the  whole  of  this  account,  and,  after  examination  of  the  hiatori< 
cal  evident^  produced  in  its  favor,  pronounces  it  unsatisfactory,  (Misl.  Droit  Rom., 
vol.  ii.  c.  l.s.)  Mr.  Hallam  also  gives  reasons  for  doubting  it,  (Middle  Ages,  vol.  ii. 
p.  530.}     The  Florentine  manuscript  is  undoubtedly  the  oldest  in  existence;  but  it 

SpeaiB  to  be  the  better  opinion  that  many  others  were  copied  from  still  older  ones. 
iM"  were  quoted  by  John  of  Chartres,  who  died  a.  D.  1117.  by  Theobald,  Archbisllop 
of  danterbniT,  and  by  Vacarius,  the  first  professor  of  civil  law  in  England,  in  A.n.  1140. 
-  ColquhouH s SuiMmary,-<ro\.  i.  p.  67. — Sharswood. 

(12)  Pinlason  in  his  notes  to  Reeve's  History  of  English  I«w,  i.  73-108  (1883),  Bays 
the  idea  is  absurd  "  that  the  study  of  the  Roman  law,  all  of  a  sudden,  began  on  the 
discovery  of  a  particular  book;  as  if  the  book  would  have  any  interest  if  the  subject  had 
not  already  been  studied  and  appreciated."  For  a  fiiU  discnsdon  of  this  queMion  see 
ii*>^  3i  P>S^  43  of  voL  L,  Hammond's  edition  of  Blackstone  (1890). 
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eagerness  and  zeal,  yet  the  laity,  who  were  more  interested  to  preserve 
the  old  constitution,  and  had  dready  severely  felt  the  effect  ot  many 
Norman  innovations,  continued  wedded  to  the  use  of  the  common 
law.  King  Stephen  immediately  *published  a  proclamation,  (f)  [*i9 
forbidding  the  study  of  the  laws,  then  newly  imported  from  Italy,  which 
was  treated  by  the  monks(i/)  as  a  piece  of  impiety;  and,  though  it  might 
prevent  the  introduction  of  Ihe  civil  law  process  into  our  courts  of  justice, 
yet  did  not  hinder  the  clei^  from  reading  and  teaching  it  in  their  own 
schools  and  monasteries. (13) 

From  this  time  the  nation  seems  to  have  been  divided  into  two  parties, 
the  bishops  and  clergy,  many  of  them  foreigners,  who  applied  themselves 
wholly  to  the  study  of  the  civil  and  canon  laws,  which  now  came  to  be 
inseparably  interwoven  with  each  other,  and  the  nobility  and  laity,  who 
adhered  with  equal  pertinacity  to  the  old  common  law;  both  of  them 
reciprocally  jealous  of  what  they  were  imacquainted  with,  and  neither  of 
them,  perhaps,  allowing  the  oppo^te  system  that  real  merit  which  is 
abundantly  to  be  found  in  each.  This  appears,  on  the  one  hand,  from  the 
spleen  with  whidi  the  monastic  writers(f)  speak  of  our  municipal  laws 
upon  all  occasions;  and,  on  the  other,  horn  the  firm  temper  which  the 
nobility  showed  at  the  famous  parliament  of  Merton,  when  the  prelates 
endeavored  to  procure  an  act  to  declare  all  bastards  legitimate  in  case  the 
parents  intermarried  at  any  time  afterward;  alleging  this  only  reason, 
because  holy  church  (that  is,  the  canon  law)  declared  such  children 
legitimate;  but  "all  the  earls  and  barons  (says  the  parliament  roll)  with  one 
voice  answered,  that  they  would  not  change  Uie  law.<t  of  Bngland,(i4)  which 
had  hitherto  been   used  and  approved."  (/)  (15)     And  we  find  the  same 

(«)  Reg.  BacoD  dial,  per  Seidell,  to  Flelam.  7,  B,  (/)  Sat  JteHm.    SO.    Hi™.  ///.  c  1.     «  omna 

In  Artne.  c  tS,  And  S  Rep.  PieL  amliaet  barma  tmavoee  Tap(indenml.guod  notunl 

(dj  Jmn  Sarisburlens.    FotucTat.  S,  a.  Itga  AjtgHa  mnCarc,  qua   /meufpu  tutblv  nnC  el 

{e)  /dm,  (bid.  0.16.   Folrdor.  VltxIL  BM.  L  t.  appmbalK. 

(13) Blackstone's  picture  of  a  nation  divided  into  two  pertiea,  "'the  blahopa  and 
dergr '  on  the  one  side  contendinK  for  their  fbrei^  juri^xiidence,  '  the  nobility  and 
laity  on  the  other  side  adhering  'with  eqnat  pertinacity  to  the  old  common  law 'is 
not  a  true  one.  It  is  by  '  popish  clergymen '  that  our  English  common  law  is  con- 
verted from  a  rude  mass  of  customs  into  an  articulate  system,  and  when  the  '  popish 
cleTKymen,'  yielding,  at  length,  to  the  Pope's  rammands,  no  longer  sit  as  the  pnnci- 

ell  Justices  of  the  King's  Court,  the  golden  age  of  the  common  law  is  over."— i  Poll.  & 
ait.,  Hist  Bng.  Law.  iii  (1895). 

(14)  Miller  v.  Miller,  18  Hun.  507-511  (1879],  contains  an  Intere«ting  discussion  of  the 
status  in  the  State  of  New  Vorlc  for  the  puipoae  of  inheriting  land  there,  of  children 
bom  out  of  wedlock  in  a  foreign  country,  and  anbaequently  legitimated  by  the  law 
of  that  country,  by  the  marriage  of  their  parents.  Under  the  New  York  law  of  deacenta, 
they  were  not  allowed  to  inherit 

(is)  Mr.  F.  Hargrave,  in  his  notes  to  the  first  volume  of  Bladtsiane,  has  here  presented 
an  interesting  history  of  the  contests  which  have  existed  since  this  event  between  the 
clerg?  and  the  common  lawyers.  He  shows  that  prior  to  the  Reformation  the  latter 
kept  the  ecclesiastics  within  proper  bounds,— that  they  were  prominent  actors  In  the 
events  of  the  Reformation.  Subsequently,  if  we  are  to  believe  Whitelocke's  speech 
to  the  House  of  Commons  in  1649  {flirt.  Hist.  Iii.  1341.)  the  lawyers  bore  no  mean 
part  on  the  field  of  battle  on  the  aide  of  the  Parliament  "The  gown,"  says  he, 
"  does  not  abate  a  man's  courage  or  his  wisdom,  or  make  him  less  capable  of  u«ng  a 
sword.  You  all  know  this  to  tw  true  by  the  great  services  performed  by  Lieutenant- 
General  Jones,  and  Commissary  Ireton,  and  many  of  the  members  and  other  lawyers, 
who,  putting  off  their  gowns  when  you  required  it,  have  served  you  stoutly  and  snc- 
ceasfullyaa  soldiers,  and  undergone  great  dangers  and  hardships."  He  remarks,  also, 
that  in  the  Westminster  Assemblv,  Hale,  Maynard,  Wilde,  Selden,  Whitelocke,  SL 
John,  and  other  lawyers,  sncceesfiilly  resisted  the  attempts  of  the  Presbyterians  to  clothe 
themselves  with  the  jus  divinuut,  which  had  just  been  stripped  m>m  the  deposed 
hierarchy. 

Bishop  Burnet,  indeed,  seems  to  have  thought  that  antipathy  to  the  national  church 
la  an  inaepuab^  characteristic  of  the  lawyers.    In  bisacconnt  of  the  conteata  between 
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jealousy  prevailing   above   a  century  afterwards,  (^)    when  the   nobility 
declared,  with   a  kind  of  prophetic  spirit,    "that  the  realm  of  St^land 

hath  never  been  unto  this  hour,  neither  by  the  consent  of  our  lord 
*2o]   the  king,  and  the  lords  of  parliament,  shall  it   ever  be  *ruled  or 

governed  by  the  civil  law."(A)  And  of  this  temper  between  the 
clet^  and  laity  many  more  instances  might  be  given. 

While  things  were  in  this  situation,  the  clergy,  (i6)  finding  it  impossible  to 
root  out  municipal  law,  began  to  withdraw  themselves  by  degrees  from  the 
temporal  courts;  and  to  that  end,  very  early  in  the  reign  of  King  Henry 
the  Third,  episcopal  constitutions  were  published,(i)  forbidding  all  ecclesi- 
astics to  appear  as  advocates  inforo  saculari:  (17)  nor  did  they  long  continue 
to  act  as  judges  there,  not  caring  to  take  the  oath  of  office  which  was  then 
found  necessary  to  be  administered,  that  they  should  in  all  things  determine 
according  to  the  law  and  custom  of  this  realm,  (A)  though  they  still  kept 
possession  of  the  high  office  of  chancellor,  an  office  then  of  little  juridic^ 
power;  and  afterwards,  as  its  business  increased  by  degrees,  they  modelled 
the  process  of  the  court  at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  their  authority  extended,  they 
carried  with  them  the  same  zeal  to  introduce  the  rules  of  the  civil,  in 
exclusion  of  the  municipal  law.  This  appears  in  a  particular  manner  from 
the  spiritual  courts  of  all  denominations,  from  the  chancellor's  courts  in 
both  our  universities,  and  from  the  high  court  of  chancery  before  men- 
tioned; in  all  of  which  the  proceedings  are  to  this  day  in  a  course  much 
conformed  to  the  civil  law:  for  which  no  tolerable  reason  can  be  assigned, 
unless  that  these  courts  were  all  under  the  immediate  direction  of  the 
popish  ecclesiastics,  among  whom  it  was  a  point  of  religion  to  exclude 
the  municipal  law;  Pope  Innocent  the  Fotuth  having  forbidden(/)  the 
very  reading  of  it  by  the  clergy,  because  its  decisions  were  not  founded  on 
the  imperial  constitutions,  but  merely  on  the  customs  of  the  laity.  And 
if  it  be  considered,  that  our  universities  began  about  that  period  to  receive 

their  present  form  of  scholastic  discipline;  that  they  were  then,  and 
*2i]     continued  to  *be  till  the  time  of  the  Reformation,  entirely  under  the 

mfluence  of  the  popish  clei^;  (Sir  John  Mason  the  first  Protestant, 
being  also  the  first  lay.  Chancellor  of  Oxford;)  this  will  lead  us  to  perceive 
the  reason,  why  the  study  of  the  Roman  laws  was  in  those  days  of 
bigatry(m)  pursued  with  such  alacrity  in  these  seats  of  learning;  and  why 

(0)  II  Rle,  II.  Albertue  Hunug.  the  reaamuA  Dominican  docUn 
(A)  Belilen.JaiL  .4iwfor,  L  2.  )4^fn /brtew.o.n.  of  Die  tbliteenth  centuiy,  Ihua  provei  In  bla 
W  Spelman,  OmcO.  A.  D.  1217.     WilUog,  Tc4. 1        Smima   dt    laudOnit  dtritfUirm    vlrglnii    idivlnum 

p.  571.  6V9.  magit  quam  hiaaataaa  opm)  fu,  J3  16.    "ilon  ^luvt 

(t)  aelden,  In  FUtam.  S.  S.  itira  ctviUa,  tl  lege*,  i*  Oecnia  tcivli  in  mmiiui,  pro- 

(1)  M.  Pans,  A.  D.  )%4.  iatm  hoe  modo:  tapienHa  odiwotf  nanfftyatur  <» 


Sotur  hot  nodo:  xmlaitla  admeaH  nanfftyatur  tn 
MZnu.'  bnufit,  quod  ooHnrat  omnia  contra  judiam  iu«- 
(um  et  tapiaitoH:  wcutulii,  quod  amlra  adverumttm 


tbeee  lBws,'uirn''tiiat  the  most  learned  writen  or       aihitum  "S  lagacem;  uirtio',  qwd  <n  nntn  dapenila: 
the  time*  Chought  they  could  not  fonn  b  perfect       ted  tttUtoftaa  nrgo,  eontra  judlcrm  — '—"— i 


_    ...„...,    Dominion;  amlra" advertariaia  oiUidiiSmHf 

k   citnonM;   whlcli       turn;  in  cauta  noMra  dapmUa;  KnteaUam  optaJam 


the  French  bishops  and  the  parliament  of  Paria,  in  the  beginning  of  the  seveoteeath 
centnry,  is  the  followinK  paaaage:— "  It  has  been  everywhere  observed  that  no  host 
of  men  have  made  head  against  those  things  which  have  been  called  rights  of  the 
church,  with  more  leal  anif  indignation  than  lasers  and  secular  courts.  This  eccle- 
siastics impnte  to  their  enmity  to  the  church  and  their  envy  at  her  prosperity;  law- 
yers, on  the  other  hand,  pretend  that  their  studies  carry  them  further  than  other  men 
into  the  discovery  of  those  cheats  and  late  inventions  by  which  the  world  has  been 
impemed  on  ia  former  ages."— (Jfighls  of  Princes,  ch.  8.)— Sharswood, 

(i6)  Bracton,  whose  book  Pollock  and  Maitland  term,  "  the  crown  and  flower  of  Eng- 
li^  medieval  jurisprudence,"  was  an  ecclesiastic;  "and  while  his  debt — and  there- 
fore our  debts— to  the  civilians  is  inestimably  great — of  any  desire  to  romanize  the 
law,  we  must  absolutely  acquit  him."— I  PoU.  &Msit,  Hist  Eng.  Law  ii  (1895]. 

(17]  In  the  secular  court. 
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the  common  law   was  entirely   despised,  and   esteemed  little  better  than 
heretical. 

And,  since  the  Reformation,  many  causes  have  conspired  to  prevent  ita 
becoming  a  part  of  academical  education.  As,  first,  long  usage  and  estab- 
lished custom;  which,  as  in  every  thing  else,  so  especially  in  the  form  of 
scholastic  exercise,  have  justly  great  weight  and  authority.  Secondly, 
the  real  intrinsic  merit  of  the  civil  law,  considered  upon  the  footing  of 
reason  and  not  of  obligation,  which  was  well  known  to  the  instructors  of 
our  youth;  and  their  total  ignorance  of  the  merit  of  the  common  law,  though 
its  equal  at  least,  and  perhaps  an  improvement  on  the  other.  But  the  prin- 
cipal reason  of  all,  that  has  hindered  the  introduction  of  this  branch  of 
learning,  is,  that  the  study  of  the  common  law  being  banished  from  hence  in 
the  times  of  popery,  has  fallen  into  a  quite  different  channel,  and  has  hitherto 
been  wholly  cultivated  in  another  place.  But;  as  the  long  usage  and  estab- 
lished custom  of  ignorance  of  the  laws  of  the  land,  begin  now  to  be 
thought  unreasonable;  and  as  by  these  means  the  merit  of  those  *laws  [*22 
will  probably  be  more  generally  koowui  we  may  hope  that  the  method 
of  studying  them  will  soon  revert  to  its  ancient  course,  and  the  foundations 
at  least  of  that  science  will  be  laid  in  the  two  universities;  without  being 
exclusively  confined  to  the  channel  which  it  fell  into  at  the  times  I  have  just 
t>een  describing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few  stragglers  excepted, 
the  study  and  practice  of  it  devolved  of  course  into  the  hands  of  laymen: 
who  entertained  upon  their  parts  a  most  hearty  aversion  to  the  civil  law,(w) 
and  made  no  scruple  to  profess  their  contempt,  nay  even  their  ignorance(o) 
of  it  in  the  most  public  manner.  But  still  as  the  balance  of  learning  was 
greatly  on  the  side  of  the  clergy,  and  as  the  common  law  was  no  longer 
/au^A/ as  formerly,  in  any  part  of  the  kingdom,  it  must  have  been  subjected 
to  many  inconveniences,  and  perhaps  would  have  been  gradually  lost  and 
overrun  by  the  civil,  (a  suspicion  well  justified  from  the  frequent  transcripts 
of  Justinian  to  be  met  with  in  Bracton  and  Fleta, )  had  it  not  been  for  a  pecul- 
iar incident,  which  happened  at  a  very  critical  time,  and  contributed  greatly 
to  its  support. 

The  incident  which  I  mean  was  the  fixing  of  the  court  of  common  pleas, 
the  grand  tribunal  for  disputes  of  property,  to  be  held  in  one  certain  spot; 
that  the  seat  of  ordinary  justice  might  be  permanent  and  notorious  to  all 
thenation.     Formerly  that,  in  conjunction  with  all  the  other  superioi*     [*23 
courts,  was  held  before  the  king's  capital  justiciary  of  England,  in  the 
atila  regisX'^^')  or  such  of  his  palaces  wherein  his  royal  person  resided;  and 

obdnuiV     To  wblch  an  emloenl  Fruiclican.  two  (n)  This  TemarkablT  appaircl  In  tbe  caiie  of  the 

ceDturiea  afterwards,  Bernardtiim  do  Buaa,  {Ma-  Abbotof  Torum.  MlKJBiJiir, ///.  m,  whohadcaused 

riaU.  port  4,  term.  9.)  very  gisTely  Biibjolna  (his  a  cisrtBln  prior  to  be  BUtniooned  (o  atixwer  at  AtIjc- 

noW:  "Seevl'UlMr  (aouioruuin  aalktet  habert  peri-  non  tor  erecting  an  oratory  contra  InMbOioatm  mm 

Uamturii.  LtgllareahiKleuBireJoanniiiAndTem'ilo*-  operii;  [coDtrar)'  lolhe  prohibition  of  a  nevr  work] 

KitorU,  ouod  Imtam  perUiam  in  titnmiejun  habuU,  by  wblcti  wonlii  Mr.  Belden  (in  ««.  8,  5)  very  juatlv 

M  BuiUct  in  uftoUi  Itaere  au*atlL"     (PerrecllanB  undetatandB  to  be  meant  the  title  de  nui-l  aprrit 

of  flie  Chrtet-beariD*  VIibI"  «  work  more  divine  nanKciHoM  [(vincernlDK  the  denunciation  of  a  new 

than  humaa).    "Likewise  that  she  had  a  perfect  woik]  IMh  in  tbe  civil  ami  eanon  lawn,  ( FT.  m. 

knowledge  of  dTil  rights.  Ikws,  andderre««  u  thus  1,  a.  8,  11  and  Dfcrrtm.  not  Extrav.  5,  32,)  wtiere- 

KTed:— Che   wisdom  of    an    advocate   Is   manl-  hv  the  election  of  any  new  buildings  In  prejndlce 

ed    Id   three  thlnEa— flnt  that  he  have  a  pre-  ol  mnrc  ancient  ones  was  prohibited.  But  Sklpwlth. 

InQuence  before   a  wise  and  Just  Judge :  the  bine's  seiBcant,  and  Blterwards  Chief  Baron  of 

'   ■           ■                         ■  "le  Ei chequer,  declares  them  to  be  Sal  nonsense: 
in  rem  paroli.  contra  inhlhltinnem  novl  operia, 


Tallinn   InQuence  before   a  wise  and  Just 
■ecoitdly,  against  a  subtle   and   Bagacfous 

mry;  and  thirdly,  in  a  desperate  cause:  Th^  .___.  ... , 

blessed  Vlntln  olitalned  the  desired  Judionent  from  nirnd  patfnlmdntnt. 


lo  tbe  prohibition  ofai 


IV  mends  the  i 
ittheysli     ■■ 


.     .  ir  law ;  tor  which  reason  he  very  sagely 

wiie  oi  jonn  Anarew.  cne  lexicographer,  was  so  TVi<nlves  to  pay  no  sort  of  regard  to  ihem.    "O^ 

akilted  both  in  the  common  and  municipal  law,  n'arf  que  un  rfs«(u«uR  m  lour  ley,  pur  que  a  eeo 

that  she  ventured  to  deliver  lectures  oh  tmth,  put>-  n'avomiu  regard,  &c"    [Thlals  Init  a  restftulion  of 

llclv  In  the  schools.")  their  law,  therefore  we  aball  pay  no  attenUou  lo  It) 
(n)  Foilac.  de  Laua.  L.  L  c.  23. 


(i8)  [Id  the  Eing's  Court.] 
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removed,  witti  his  household,  from  one  end  of  the  kingdom  to  the  other. 
This  was  found  to  occasion  great  inconvenience  to  the  suitors;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liberties,  both  that  of 
King  John  and  King  Henry  the  Third,  (^)  that  "common  pleas  (19)  should 
no  longer  follow  the  king's  court,  but  be  held  in  some  certain  place."  in  con- 
sequence of  which  they  have  ever  since  been  held  (a  few  necessary  remo- 
vals in  times  of  the  plague  excepted)  in  the  palace  of  Westminster  only. 
This  brought  together  the  professors  of  the  municipal  law,  who  before  were 
dispersed  about  the  kingdom,  and  formed  them  into  an  aggregate  body; 
whereby  a  society  was  established  of  persons,  who,  (as  Spelman(y)  observes,) 
addicting  themselves  wholly  to  the  study  of  the  laws  of  the  land,  and  no 
longer  considering  it  as  a  mere  subordinate  science  for  the  amusement  of 
leisure  hours,  soon  raised  those  laws  to  that  pitch  of  perfection,  which  they 
suddenly  attained  under  the  auspices  of  our  English  Justinian,  King  Edward 
the  First. 

In  consequence  of  this  lucky  assemblage,  they  naturally  fell  into  a  kind  of 
collegiate  order,  and,  being  excluded  from  Oxford  and  Cambridge,  found 
it  necessary  to  establish  a  new  university  of  their  own.  This  they  did  by 
purchasing  at  various  times  certain  houses  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Westminster,  the  place  of  holding  the 
king's  courts,  and  the  city  of  I^ndon;  for  advantage  of  ready  access  to  the 
one,  and  plenty  of  provisions  in  the  other,  (r)  Here  exercises  were  performed, 
lectures  read,  and  degrees  were  at  length  conferred  in  the  common  law,  as 
at  other  universities  in  the  canon  and  civil.  The  degrees  were  those 
*  24]  of  barristers  (first  styled  apprentices(.f )  from  apprendre,  to  *  leam) 
who  answered  to  our  bachelors:  as  the  state  and  degree  of  a  sergeant,  (/) 
servienlis  ad  legem,  (20)  did  to  that  of  doctor. 

The  crown  seems  to  have  soon  taken  under  its  protection  this  infant  sem- 
inary of  common  law;  and,  the  more  effectually  to  foster  and  cherish  it. 
King  Henry  the  Third,  in  the  nineteenth  year  of  his  reign,  issued  out  an 
order  directed  to  the  mayor  and  sherifib  of  Liondon,  commanding  that  no 
regent  of  any  law  schools  within  that  city  should,  for  the  future,  teach  law 
therein.  («)  The  word  law,  or  leges,  being  a  general  term,  may  create  some 
doubt,  at  this  distance  of  time,  whether  the  teaching  of  civil  law  or  the 
common,  or  both,  is  hereby  restrained.  But  in  either  case  it  tends  to  the 
same  end.     If  the  civil  law  only  is  prohibited,  (which  is  Mr.  Selden's(ic) 


T  and  malpracMce*.  cUlmed  t1 


llntappolntedbf  an  oidlnuice  or  kiDg  Edward  tbe  HtrinOem:  <rrf  non  at  pmntan*— Sntt^fc*  wr 
Flrrt  In  Pullmnent.  In  the  anb  year  at  hU  reign.  anifdm,  mm  per  roifie  Ogambia  ttd  pn-  puUi 
"     '  n.  aioB.  S7.    Dugdale,  Ortp.  Jiirid.  M.  apprfhmderu,  Iraxilaa  rarrtrtm.  [Ue  mBtvia  to 


T()  The  tint  mention  wtilcb  1  have  met  with  In       (£e  rtiinga  of  lils  coif  that  he  mlitht  prove 

our  law-bonks  of  senieiintg  nr  counlDn  Is  In  the  hailnglheclerlcaltonnire:  butthlawainotallowed. 

■Utute  of  Wertm.  I,  3  Edvr.  1.  c.  ».  and  In  Hom'a  — Tben  an  officer  Belxlng  blm.  not  br  the  Mrlim  oT 

Mlrnir,  0.  IJIO.  c2.i&c.S,  |].  In  the  Bame  wigii.  bin  coif  but  by  his  throat,  dtamted  him  to  prison.) 

But  U.  Paris.  In  his  life  of  John  11.,  Abbot  of  St.  Bence  Sir  H.  Spelman  conjectiirm  lOlo—ar.    tSi) 

Alban's,  which  he  wniie  In  12M,   M  Henry   III.  that  colfs  were  introduced  io  hide  the  tonsure  rf 

Bpeaksof  adTOcatenatlhecommon  law.orcoiinioiB,  nieh    renegade   clerks,  as  were   Mill    tempted  to 

(aimbaMinamilora  vulgarOer  aparOamai.)  [whom  remain  Id   the  secular  coiiru  In  the  quality   of 

n^commonlycallbenrhreportersriasofanorderof  advocalea  or  Judges,  notwithstaDdlng  their  probl- 

men  well  known.I   And  we  have  on  example  of  the  blHon  br  canon.                          ^       „ 

antiquity  or  the  coif  In  the  same  author's  BIslory  (ul    !fe  ofteuto  leholat  rtgmt  de  legOivt  i»  eadem 

of  England.  j1./>.,  ISS,  In  the  case  of  one  William  dvflute  dt  «icro  fUdem  It^  doctat. 

deBusif;  who.beingcalied  toaccount  (brhlsBreat  (w)  /n  FM.  8, 1. 

(19)  The  Coanty  Court,  as  a  conrt  of  dvil  Jurisdiction,  snccceda  to  the  old  Cotut  of 
CommDn  Pleas  whidi  was  coeval  with  the  earliest  judicature  of  the  colony  of  New 
York.  Its  name  was  borrowed  from  a  court  in  existence  in  England  which  had  general 
dvil  jurisdiction  in  causes  between  subject  and  subject— People  v.  Peaae,  30  Barb. 

(N.Y.)  588,  600(1860). 
(30)  [Of  a  sergeant  at  law.] 


■jGoogle 


Sect,  i]  OF  THE  LAW.  24-25 

opiaiOD,)  it  is  then  a  retaliation  upon  the  clergy,  who  had  excluded  the 
common  law  from  ikeir  seats  of  learning.  If  the  municipal  law  be  also 
included  in  the  restriction,  (as  Sir  Edward  Coke(x)  understands  it,  and 
which  the  words  seem  to  import,)  then  the  intention  is  evidently  this;  by 
preventing  private  teachers  within  the  walls  of  the  city,  to  collect  all  the  com- 
mon lawyers  into  the  one  public  university,  which  was  newly  instituted 
in  the  suburbs. 

*In  this  juridical  university  (for  such  it  is  insisted  to  have  been  [^23 
Iqf  Fortescue(^)  and  Sir  Edward  Coke)  {/)  there  are  two  sorts  of 
collegiate  houses;  one  called  inns  of  chancery,  in  which  the  younger  students 
of  the  law  were  usually  placed,  "learning  and  studying,  (says  Fortes- 
cue,)(o)  the  originals,  and,  as  it  were,  the  elements  of  the  law;  who, 
profiting  therein,  as  they  grew  to  ripeness,  so  were  they  admitted  into  the 
greater  inns  of  the  same  study,  called  the  inns  of  court."  And  in  these 
inns  of  both  kinds,  he  goes  on  to  tell  us,  the  knights  and  barons,  with  other 
grandees  andnoblemenof  therealm,  did  use  to  place  their  children,  though 
they  did  not  desire  to  have  them  Uioroughly  learned  in  the  law,  or  to  get 
their  living  by  its  practice:  and  that  in  his  time  there  were  about  two 
thousand  students  at  these  several  inns,  all  of  whom,  he  informs  us,  were 
filiinobilium,  or  gentlemen  bom.(2i) 

Hence  it  is  evident,  that  (though  under  the  influence  of  the  monks,  our 


^31)  Theanmbermanotniateriallydifierentintbe  time  of  Ben  Jonaon,  who  hu  given 
evidence  of  their  inflneace  and  character  in  the  dedication  of  his  comedy  of  Every 
Man  out  of  his  Humor,  which  he  inscribed  "To  the  noblest  nurseries  of  humanity 
and  liberty  in  the  kingdom, — the  Inns  of  Court."  By  humanity  is  evidently  meant 
classical  learning,— a  meaning  of  the  word  which  is  now  almost  lost  by  disuse.  To 
characterize  a  law  school  as  the  nursery  of  sound  literature  and  civil  liberty  ia  indeed 
a  highly-wroi^ht  euloginm  of  the  legal  profession, — a  tribute,  however,  which  it  is 
believed  that  its  history  shows  to  have  bMn  well  merited.  In  the  time  of  Jonson, 
the  Inns  of  Court  were  still  in  a  very  flourishing  condition.  In  the  year  1586,  there 
were  in  tenn  1703,  out  of  term  643.  There  were  four  Inns  of  Court, — Gray's  Inn, 
Lincoln's  Inn,  the  Middle  Temple,  and  the  Inner  Temple.  These  had  attached  to 
theta  certain  Inns  of  Chancery,  in  all  Dnmt>erine  eight.  CliSbrd's  Inn,  Clement's  Inn, 
and  Lion's  Inn  belonged  to  thelnnerTemple;  Newinn,  to  the  Middle  Temple;  Piu> 
nival's  Inn  (which  has  since  ceased  to  exist)  and  Thavie'a  Inn  to  Lincoln's  Inn,  and 
Staple's  Inn  and  Barnard's  Inn  to  Gray's  Inn. 

Sit  Edward  Coke  seems  to  consider  the  writ  of  Keni;  m.,  mentioned  in  the  text, 
as  intended  to  attack  the  memory  of  llagna  Charta  and  the  Charter  of  the  Forest,  l^ 
silencing,  in  an  arbitrary  and  summary  manner,  legal  teachers  who  based  upon  these 
documents  instruction  in  the  laws  of  England. 

It  rnaybe  doubted  whether  the  opinion  of  Sir  William  Blackstone,  that  the  lawyers 
were  collected  together  at  so  early  a  period,  will  bear  examination.  Of  Lincoln's  Inn 
Dngdale  mentions  a  tradition  as  still  current  among  the  ancients,  that  the  professors 
of  the  law  were  broosht  to  settle  in  that  place  by  Henry,  Earl  of  Lincoln,  "  about  the 
beginniOKof  Edward  II. 'a  time."  This  was  written  more  than  seventy  years  after  the 
nineteenth  of  Henry  III.  There  is  an  account  of  Gray's  Inu  (formerly  the  property 
of  the  Lords  Gray  of  Wilton)  as  having  been  held  by  lease  from  them  by  students  of 
the  law,  in  the  time  of  King  Edward  III.  And  Dngdale  gives  a  traditionary  account 
that  the  temple,  havingpassed  to  the  Knights  Hospitallers  in  the  reign  of  Edward  III.^ 
came  to  the  lawyers  by  demise  from  them. 

The  word /«fM  was  anciently  used  to  denote  town-houses,  in  which  the  nobility  and 

E entry  resided  when  they  were  in  attendance  at  court;  and  it  is  frequently  employed 
y  the  old  poets  to  denote  a  noble  mansion.  The  Inns  of  Court  were  in  French  termed 
hosUlls.  In  all  our  Latin  records  they  are  called  hospitia;  while  diversoria  is  the 
name  applied  to  public  lodging-houseB,  which  are  now  commonly  known  as  inns. 
The  buildings  originally  purchased  for  the  purposes  of  these  legal  societies,  having 
been  at  the  time  handsome  private  residences,  still  retained  in  their  new  nse  the 
ancient  names  by  which  they  were  designated.  The  Middle  and  Inner  Temple  were 
formerly  dwellings  of  the  Knights  Templars.     Lincoln's  and  Gray's. Inns  anciently 
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universities  neglected  this  study,  yet)  in  the  time  of  Henry  the  Sixth  it 
was   thought  highly   necessary,   and   was  the  universal  practice,  for  the 

belong^  to  the  Earls  of  Lincoln  and  Graj.  So  the  names  of  the  several  Inas  of 
Chancery  are  takeu  from  the  names  of  their  original  proprietors,  except  New  Inn, 
Staple's  Inn,  which  belonged  to  the  Merchants  of  the  Staple,  and  Lion's  Inn,  vbicb 
was  a  conunon  inn  with  the  mga  of  a  lion. 

At  a  very  earlj  period  Holbom  was  a  ^uiet  suburban  village  of  London,  watered  by 
a  little  rivulet  which  descended  to  the  nver  Fleet,  with  an  ertenaive  prospect  of  the 
adjacent  country.  It  was  called  Old  Bourne,  from  which  it  derived  its  modern  name. 
It  was  in  and  near  this  secluded  and  beautiful  spot  that  the  professors  and  practitionera 
of  the  common  law  of  England  established  their  chambers  and  university.  Situated 
between  the  city  of  Westminster,  the  place  of  holding  the  Icing's  courts,  on  the  one 
side,  and   the  city  of  London  on  the  other,   they  enjoyed  the  advantage  of    "  ready 


, ,  „  „ :  past  the  foot  of  Holbom  Hill,  and  joining  tiie 

Thames  at  Blackfriars,     This  river  was  called  the  Fleet  or  Swift  River,  and  gave  their 
names  to  Fleet  Street  and  Fleet  Prison. 

Hie  Inns  of  Chancery  were  originally  in  lact,  what  in  later  years  they  became  only 
in  name, — preparatory  seminaries  for  the  study  of  the  grounds  and  principles  of  the 
law.  Such  men  as  More,  Coke,  and  Holt  were  choaen  to  deliver  lectures.  Theywere 
governed  by  {nincipala  and  ancients,  elected  by  the  members,  exercising  their  authority 
in  subordination  to  the  benchers  of  the  Inns  of  Court  to  which  Uiey  respectivelT 
belonged.  The  readings,  in  time,  came  to  be  attended  with  cost^  entertainments,  which 
eventnallv  led  to  the  suspension  of  these  valuable  exercises.  "The  Inns  of  Court  were 
much  celebrated  for  the  magnificence  of  their  revels.  The  last  of  these  took  place  in 
1773,  in  the  Inner  Temple,  in  honor  of  Mr.  Talbot,  when  he  took  leave  of  that  house, 
of  which  he  was  a  bencher,  on  havins  the  Great  Seal  delivered  to  him.  Something  of 
the  same  kind  was  exhibited  in  Lincoln's  Inn  in  1845,  on  the  occasion  of  the  queen's 
visit  at  the  opening  of  the  New  Hall,  when  Prince  Albert  was  made  a  banister  and 

reintroduced  into  these  estab- 


Urimients;  but  attendance  upon  them  is  entire^  voluntary.  To  entitle  a  person  to  be 
called,  he  mnat  keep  twelve  terms.  A  term  is  kept  by  the  student  being  present  at  a 
certain  nnmtter  of  dinnera,  generally  five  in  each  term.  He  must  also  bave  gone  nine 
times  throng  a  CRtnin  ceremony  which  is  called  performing  an  exercise.  The  stu- 
dent is  fnmihed  by  the  steward  with  a  piece  of  paper,  on  which  is  supposed  to  be 
written  an  aignment  on  some  point  of  law;  but,  owing  to  the  negligence  of  successive 
c<n^iatB,  the  writing  now  consists  of  a  piece  of  legal  jargon  wholly  unintelligible. 
When,  after  dinner,  j^race  has  been  said,  the  student  advances  to  the  barristers'  table 
and  commencea  reading  from  this  paper;  upon  which  one  of  the  senior  barristers  pres- 
ent makes  him  a  bow,  takes  the  paper  from  him,  and  tells  him  that  it  is  quite  suffi- 
cient. With  the  payment  of  the  necessary  fees  and  taking  certain  oaths,  the  student, 
having  kept  his  terms  and  performed  his  exerdses,  receiveshis  call  to  the  bar. 

"  '^e  original  institution  of  the  Inns  of  Court  nowhere  precisely  appears;  but  it  is 
certain  that  they  are  not  corporations,  and  have  no  charter  from  the  crown.  They  are 
voluntary  societies,  which  for  ages  have  submitted  to  a  government  analogous  to  that 
of  the  aeminaries  of  learning." — Lokd  Mansfield. 

The  student  who  desires  to  be  more  fully  informed  on  this  Bubject  is  referred  to  Dug- 
dale'a  Origines  Juridicales,  Herbert's  Antiquities  of  the  Inns  of  Court  and  Chancery, 
>nd  Feaice's  History  of  the  Inns  of  Court 

A  commisnon  was  issued  May  8,  1854,  by  the  crown  to  several  distii^nished  lawyers, 
to  inquire  into  the  arrangements  in  the  Inns  of  Court  and  Inns  of  Chancery  for  the 
promoting  the  study  of  tte  law  and  jurisprudence.  Their  report  was  made  Aug.  10, 
1855,  and  contains  a  mass  of  the  most  interesting  and  valuable  information,  not  only 
in  regard  to  the  state,  revenues,  and  mant^ement  of  the  institutions,  which  were  the 
sul^ect  of  the  inquiry,  but  as  to  the  state  of  legal  education  not  only  in  England  and 
Scotland,  but  in  the  difiereot  countries  of  Europe  and  the  United  States  of  America, 
The  commissionen  recommend  that  a  university  be  constituted,  with  the  power  of 
conferring  degrees  in  law,  the  chancellor  of  the  university  to  be  elected  for  Ufe,  the 
electors  being  all  barristers  (including  sergeants)  and  masters  of  law;  the  senate,  con- 
dsting  of  thirty-tvro  members,  to  be  elected  eight  by  each  Inn  of  Court  They  con- 
temp^te  a  preliminary  examination  prior  to  admission  aa  a  student  unless  in  the  case 
of  one  who  has  obtained  the  degree  of  Bachelor  of  Arts,  or  Master  or  Bachelor  in  Law, 
at  some  university  within  the  British  dominions;  and  that  no  person  shall  be  called  to 
the  bar  without  having  passed  an  examination  satisfectory  in  at  least  one  subject  of 
each  of  the  fbllowiuf;  two  branches:  First  branch:  a,  constitutionallawand  legal  history; 
b,  jurisprudence;  c,  the  Roman  civil  law.  Second  branch:  a,  common  law;  b,  equity; 
C,  UK  Uw  of  real  property.— SHAma wood, 
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young  Dobility  and  gentry  to  be  instructed  in  the  originals  and  elements  of 
the  laws.  But  by  degrees  thiscustom  has  fallen  into  disuse;  so  that,  in  the  reign 
of  Queen  Elizabeth,  Sir  Edward  Coke(i)  does  not  reckon  above  a  thousand 
students,  and  the  number  at  present  is  very  considerably  less.  Which  seems 
principally  owing  to  these  reasons;  first,  because  the  inns  of  chancery, 
being  now  almost  totally  filled  by  the  inferior  branch  of  the  profession,  are 
neither  commodious  nor  proper  for  the  resort  of  gentlemen  of  any  rank  or 
figure;  so  that  there  are  very  rarely  any  young  students  entered  at  the  inns 
of  chancery:  secondly,  because  in  the  inns  of  court  all  sorts  of  regimen  and 
academical  superintendence,  either  with  regard  to  morals  or  studies,  are 
found  impracticable,  and  therefore  entirely  neglected:  lastly,  because  persons 
of  birth  and  fortune,  after  having  finished  their  usual  courses  at  the 
universities,  have  *seldom  leisure  or  resolution  sufficient  to  enter  [*26 
upon  a  new  scheme  of  study  at  a  new  place  of  instruction.  Where- 
fore few  gentlemen  now  resort  to  the  inns  of  court,  but  such  for  whom  the 
knowledge  of  practice  is  absolutely  necessary;  such,  I  mean,  as  are  intended 
for  the  profession:  the  rest  of  our  gentry  (not  to  say  our  nobility  also) 
hanng  usually  retired  to  their  estates,  or  visited  foreign  kingdoms,  or  entered 
upon  public  life,  without  any  instruction  in  the  laws  of  the  land,  and  indeed 
with  hardly  any  opportunity  of  gaining  instruction,  unless  it  can  be  afforded 
them  in  these  seats  of  learning. 

And  that  these  are  the  proper  places,  for  affording  assistances  of  this  kind 
to  gentlemen  of  all  stations  and  d^^rees,  cannot  (I  think)  with  any  color 
of  reason  be  denied.  For  not  one  of  the  objections,  which  are  made  to  the 
inns  of  court  and  chancery,  and  which  I  have  just  now  enumerated,  will  hold 
with  regard  to  the  universities.  Gentlemen  may  here  associate  with  gentle- 
men of  their  own  rank  and  degree.  Nor  are  their  conduct  and  studies  left 
entirely  to  their  own  discretion;  but  regulated  by  a  discipline  so  wise  and 
exact,  yet  so  liberal,  so  sensible,  and  manly,  that  their  conformity  to  its  mles 
(which  does  at  present  so  mudh  honor  to  our  youth)  is  not  more  the  effect 
of  constraint  than  of  their  own  inclinations  and  choice.  Neither  need  they 
apprehend  too  long  an  avocation  hereby  from  their  private  concerns  and 
amusements,  or  (what  is  a  more  noble  object)  the  service  of  their  friends 
and  their  country.  This  study  will  go  hand  in  hand  with  their  other  pursuits: 
it  will  obstruct  none  of  them;  it  will  ornament  and  assist  them  all. 

But  if,  upon  the  whole,  there  are  any  still  wedded  to  monastic  prejudice, 
that  can  entertain  a  doubt  bow  &r  this  study  is  property  and  regularly  aca- 
demical,  such  persons  I  am  afraid  either  have  not  considered  the  constitution 
and  design  of  an  university,  or  else  think  very  meanly  of  it.  It  must  be  a 
deplorable  narrowness  of  mind,  that  would  confine  these  seats  of  instruction 
to  the  limited  views  of  one  or  two  learned  professions.  To  the  praise 
of  this  age  be  it  spoken,  a  more  open  *and  generous  way  of  thinking  [*27 
begins  now  universally  to  prevail.  The  attainment  of  liberal  and 
genteel  accomplishments,  though  not  of  the  intellectual  sort,  has  been 
thought  by  our  wisest  and  most  affectionate  patrons,  (c)  and  very  lately  by  the 
whole  university, (rf)  no  small  improvement  of  our  ancient  plan  of  education: 
and  therefore  I  may  safdy  affirm  Uiat  nothing  (bow  unusual  soever)  is,  under 
due  regulations,  improper  to  be  taught  in  this  place,  which  is  proper  for  a 
gentleman  to  learn.  But  that  a  science,  which  distinguishes  the  criterions 
of  right  and  wrong;  which  teaches  to  establish  the  one,  and  prevent,  punish, 


(6)  !  Rep.  pre  r.  

(et  LonJ  Chancellor  CUrenflon,  In  hl£  dlsloBue  (li)    By  acwMInK   In   fall  convocaHod  [L. 

□r  ednoulon.  amone  his  tracta.  p.  33S,  appesn  to  maloder  of  Lord  Clarendon'e  hlAory  From  bla  n 

lume  been  very  solicitous,  thai  It  might  Tie  made  deBcendants.onoondlUon  toapplvlbeprofltaarl 

"a  pajtof  tbeornamenCor  our  learned  academies,  from  lis  pubUcatlODto  UieeatabUshmealorai 

to  Cawb  tbe  qusJItles  of  rldlns.  dancing,  and  reac-  ege  in  the  unlvendty. 

In(,  at  tbrae  hmira  Hben  more  seiloua '~" 
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or  redress  the  other;  which  employs  in  its  thecsy  ttie  noblest  faculties  of  the 
soul,  and  exerts  iu  its  practice  the  cardinal  virtues  of  the  heart;  a  science, 
which  is  universal  in  its  use  and  extent,  accommodated  to  each  individual, 
yet  comprehending  the  whole  community;  that  a  science  like  this  should 
ever  have  been  deemed  unnecessary  to  be  studied  in  an  university,  is  matter 
of  astonishment  and  concern.  (22)  Surely,  if  it  were  not  before  an  object  of 
academical  knowledge,  it  was  high  time  to  make  it  one;  and  to  those  who 
can  doubt  the  propriety  of  its  reception  among  us,  (if  any  such  there  be, )  we 
may  return  an  answer  in  their  own  way,  that  ethics  are  confessedly  a  branch 
of  academical  learning;  and  Aristotle  himself  has  said,  speaking  c&  tlie  laws 
of  his  own  country,  that  jurisprudence,  or  the  knowledge  of  diose  laws,  is 
the  principal  and  most  perfect  branch  of  ethics,  (c) 

From  a  thorough  conviction  of  this  truth,  our  munificent  benefactor,  Mr. 
(<)    "StKua  /uAiara    aptni,    6Tt   TtK   TtXaataprrtK  XPVi  '<rri.     SMe.  ad  Meomadt.  1.  S,  o.  S. 

(i3)  Thia  brief  ealogium  upon  the  Kience  of  the  laws  has  been  the  mbject  of  deaerred 
admiration.     Wc  may  add  to  it  the  following,  which  have  been  equally  celebrated:— 

"Of  law  there  can  benolesa  acknowledged  than  that  her  «eat  is  the  bosom  of  God. 
ber  voice  the  harmonv  of  the  world.  Alt  things  in  heaven  and  earth  do  her  homage, 
—the  very  least  as  feeling  her  care,  the  greatest  as  not  exempted  from  her  power: 
both  angels  and  men  and  creatures,  of  what  condition  soever,  though  each  in  different 


—the  very  least   as  feeling  her  care,  the  greatest   as  not   exempted  from  her  powi 

' '     '    ■  '"■"  D  differ* 

)i,  yet  all  with  uuifom 
peace  and  joy." — Hooker's  Eccl.  Ft>l. 


sort  ana  manner,  yet  all  with  uuifonn  consent,  admiring  her  as  w  mother  of  their 


I  might  instance  in  other  pTOfesdons  the  obligation  men  lie  under  of  applying  to 
certain  parts  of  histoiy;  and  lean  haidly  forbear  doing  it  in  that  of  the  law, — in  its 
nature  me  noblest  and  most  beneficial  to  maukind.  In  Its  abuse  and  debasement  the 
most  pemicions.  A  lawyer  now  is  nothing  more  (I  speak  of  ninety-nine  in  a  hundred 
at  least,)  to  use  some  of  TuUy's  words,  'Nhi  leguieius  guidam  cauius,  et  acutus  prteat 
ocitOHutH,  cantor /ormularum,  auceps  syiiabarum,'  [than  a  smatterer  in  law,  wary, 
indeed,  and  a  smart  prater  about  actions,  a  singer  of  formulas,  a  captious  wranglerj. 
But  there  have  been  lasers  that  were  orators,  philosopherB,  historians.  There  have 
been  Bacons  and  Clarendons.  There  will  be  none  such  any  more  till,  in  some  better 
age,  true  ambition  or  the  love  of  fame  prevails  over  avarice,  and  till  men  find  leisure 
and  encouragement  to  prepare  themselves  for  theezerdae  of  this  profession  by  climb- 
ing up  to  the  vantage-ground— so  my  Lord  Bacon  calls  it— of  science.  Instead  of 
groveling  all  their  lives  below  in  a  mean  bat  gainful  application  to  all  the  little  arts 
of  chicane.  Till  this  happen,  the  profesmon  of  the  lawwilf  scarce  deserve  to  be  ranked 
among  the  learned  professions;  and,  whenever  it  happens,  one  of  the  vantage-grounds 
to  which  men  must  climb  is  metaphysical,  and  the  other  historical,  knowledge.  They 
must  pry  into  the  secret  recesses  of  the  human  heart  and  become  well  acquainted 
with  Qie  whole  moral  world,  that  they  may  discover  the  abstract  reason  of  all  laws; 
and  they  must  trace  the  laws  of  particular  states— especially  of  their  own — from  the 
first  rough  sketches  to  the  more  perfect  draughts, — from  the  first  causes  or  occasions 
that  praSuced  them,  through  all  the  effecta,  good  and  bod,  that  they  produced."— 
B0T.INCBROKK:  Study  of  History . 

"  Law,"  said  Dr.  Johnson,  "  is  the  science  in  which  the  greatest  powers  of  the 
nnderstandii^  are  applied  to  the  greatest  number  of  facts."  "And  no  one,"  said  Sir 
}ames  Mackintosh,  "who  Is  acquainted  with  the  variety  and  multiplicity  of  the  sub- 
jects of  jurisprudence,  and  with  the  prodigious  powers  of  discrimination  employed 
upon  them,  can  doubt  the  truth  of  this  observation. 

"The  science  of  juiisprudence  is  the  pride  of  the  human  intellect,  which,  with  all 
its  defects,  redundancies,  and  errors,  is  the  collected  reason  of  ages,  combining  the 
principles  of  orwinal  justice  with  the  infinite  variety  of  human  concerns.  One  of 
the  fiiat  and  noblest  ot  human  sciences,— a  science  which  does  more  to  quicken  and 
invigorate  the  human  understanding  than  all  other  kinds  of  human  learning  put 
together;  but  it  ia  not  apt,  except  in  persons  very  happily  bom,  to  open  and  liberalize 
the  mind  exactly  in  the  same  proportion, " — Edmcnd  Burks. 

"There  is  not,  in  my  opinion,  in  the  whole  compass  of  human  affairs  bo  noble  a 


.jntemplate  the  cautious  and  unwearied  exertions  of  wise  men  through  a  lon^  course  . 
of  Bgu,  withdrawing  every  case,  as  it  arises,  from  the  dangerous  power  of  discretion 
and  subjecting  it  to  inflexible  rules,  extending  the  dominion  of  justice  and  reason, 
and  gradually  contracting  within  the  narrowest  possible  limits  the  domain  of  brutal 
foKe  and  arbitrary  will"— (Snt  Jambs  Mackintosh.)— Sharswood. 
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Viner,  having  employed  above  half  a  century  in  amassing  materials  for  new- 
modeling  and  rendering  more  commodious  the  rude  study  of  the 
^ws  of  the  land,  consigned  *both  the  plan  and  execution  of  these  his  [*28 
public-spirited  designs  to  the  wisdom  of  his  parent  university.  Resolv- 
ing to  dedicate  his  learned  labors  ' '  to  the  benefit  of  posterity  and  the  perpetual 
service  of  his  country, "(/)  he  was  sensible  he  could  not  perform  his  reso- 
lution in  a  better  and  more  effectual  manner,  than  by  extending  to  the  youth 
of  this  place,  those  assistances  of  which  he  so  well  remembered  and  so 
heartily  regretted  the  want.  And  the  sense  which  the  university  has  enter- 
tained of  this  ample  and  most  useful  bene&ction  must  appear  beyond  a 
doubt  from  their  gratitude,  in  receiving  it  with  all  possible  marks  of  esteem ;  ( g) 
from  their  alacrity  and  unexampled  dispatch  in  carrying  it  into  execution; 
(A)  and,  above  all,  &om  the  laws  and  constitutions  by  which  they  have  effect- 
ually guarded  it  from  the  neglect  and  abuse  to  which  such  institutions  are 
liable.  (0    We  have  seen  an  universal  emulation  who  best  should  tmderstand, 


abridnaei 


the  Preface  U>  the  ISth  Tolnme  of  hli 
VIner  Is  eDToUed  among  the  pablic  betie- 


UOTI. 


ipive 


y  decree  of  coqt 


....  -- — >, Bis  eflbcta  were 

oollected  and  Kttled,  neac  *  volume  of  hli  work 
|^til«d,  alnuMt  the  whole  dlapond  of,  and  tbe 
KcoounM  maile  up.  In  a  rear  and  a  balr  ttma  bli 
deeeaie,  tn  the  Terr  diUgeot  and  wonhr  admlnU- 
tmon,  wAh  the  will  annezed,  (Dr.  West  aud  Dr. 
Good,  of  Mudalemi  Dr.  Whaler,  ot  Oriel;    "- 

Buckler,  oTaII  Sonlii  and  Mr.  " "— 

College :)  to  whom  that  cue  mu 
nnlvenitr.     Another  half  year 


sr  fotlowInK,  and 

tocceedlog  day.  And,  Iwtlr,  it  wh  asnwu  lu  uid 
annual  audit  In  1781,  toestebllih  a  fellomhlp ;  and  a 
fellow  wa*  scCordlngiT  elected  In  January  Rjllow- 
Ins.  Tbe  realdue  of  thu  faiul.  ariaInK  from  the  sale 
ofMr,  Vlner'i  BhridsDietit.  will  probnbljr  be  Hiffl- 
cient  Imeafler  to  lonnd  another  felknrBblp  and 
■eholanhip,  or  three  more  Boholanhlpa,  ■■  dull 
be  thought  moat  expedient. 
(1)  The  MMulee  are  In  nhsUUicc  u  follows  :— 
1.  That  the  accounts  of  this  benefaction  be  aepar- 
Ktely  kept,  and  aimually  audlled  by  the  delegatis 
<rf  aecooDts  and  profeesor,  and  att«rwaidi  reported 


3.  That  a  prMIBasorshlp  of  tbe  laws  ot  England  be 
eatabllBhed,  with  ■  aalaryof  two  hundred  pounds 
per  annnm :  the  professor  to  be  elected  by  conyoca- 
tloo,  and  to  be  at  the  time  of  bis  election  U  lean  a 

dly  of  Oxford,  of  leu  yran*  standing  from  hi*  ma- 
irlcnlaUoit :  and  also  a  bairlster  at  law,  of  fbui 
years'  Maodlng  at  the  bar. 

3.  That  iDcn  profeaaor  {by  blmselt,  or  by  deputy 
to  be  prerlously  approToa  by  convocation fdo  read 
oDe  solemn  public  leoture  on  the  laws  of  EiigUnd, 
and  in  the  English  laniriMce,  In  every  academical 
term,  at  certain  itated  umei  prevlaus  to  tbe  oom- 

twenty  potuds  lor  erery  omlnlon  to  Mr.  Vlners 

Sneral  fund:  and  also  (by  himself  or  by  deputjr 
be  appnived,  It  occulonai,  by  the  vloe^bancellor 
and  Hocton ;  or,  it  peimaneni,  both  the  cause  and 
Um  deputy  to  be  annoally  approved  by  convoca- 
Umi.)  do  yearly  read  one  complele  course  ot  lecturos 
on  the  laws  of  England,  and  In  the  English  lan- 
goage,  condMIng  of  sixty  lectures  at  the  lesst.  to 
bo  lead  daring  the  nnlversity  term  Hme,  with  such 
proper  iDterrau^  (hat  not  more  than  four  lectures 
may  tall  wltbtn  any  single  week;  that  tbe  profex- 
nrdo  glT«a  month's  notice  of  the  time  when  the 
to  begin,  and  do  read  groSt  lo  the  scholars 


ot  Mr,  Viner" 

other  andllon  such  gratuity  as  snait  ne  seniea 
time  to  tlnw  by  decree  of  convocation,  and  thg 
ersryof  tbe  said  sixty  tocturcs  omitted,  tbe  pr 
sor,  <m  complaint  made  to  the  vice-chanceliot  w 
the  rev.  dDfortdt  loity  shllllnga  lo  Mr.  VI 


leral  fund,  I 


luty  to  lie  U| 


Dnlveisity 
.^jied  by  the 
employed  In 


_.  ...  ._ e  In  his  oBoo 

during  life,  nnlen  In  case  of  such  mlsbehaTlor  as 
shall  amount  to  bannlllun  by  the  unlverslly  statutes, 
oi  unless  he  deverta  tbe  prnfeasion  of  tbe  law  by 
betaking  himself  to  another  profhsslon;  or  unlesa 
after  one  odmonlllon  by  the  Ttce-cbanoellor  and 
proctors  for  notorious  neglect,  be  Is  guilty  ofsnother 
flagrant  omlnlon :  in  any  of  which  coses  he  be  de- 
itotthe 

-. of  fellowships,  with  a 

stipend  of  fifty  pounds  per  annnm.  and  achDlanblpa 
with  a  stipend!  ot  thlity  pounds,  be  established,  as 
tbe  convocation  shall  from  time  toclmeardalu,  ao- 
cordlngtotbestateof  Ur.  VIner's revenues. 

«.  That  eiery  Ibltow  be  elected  by  convocatloii. 


s. 


and  at  liie  , 

least  a  master  of  artS' 

a  member  of  nme  collwe  or  hall  in 

of  Oxford  ;  the  scholara  of  this  foundation 


.-.-  be  nnmanled,  aL 

bachelor  of  dvll  law,  and 

.._.._ ::.:_:....:  „a 

as  have  been  scholars.  III  gnallted  and  appniTed  of 

'     cnnvocatlon.ltobavetheprelhrence:  ihallfnot 

■  --  -"-  -~  the  bar 

. ;eiy  year,  or.  Incase 

.. „ .doforteillhesUpendofthalyeM 

lo  Mr.  Viner's  general  fund. 

7.  That  erery  scholar  be  elected  by  oonvocation, 
and  at  tbe  time  of  election  be  unmarried,  and  a 
member  of  some  college  or  hall  In  the  unlvenlty  of 
Oxfoid,  who  shall  have  been  matriculated  twenty- 
four  c^endar  months  at  the  least :  that  be  do  take 
the  d^tve  of  bachelor  of  cItII  lav  with  all  conve- 
olent  speed  (either  raoceeding  In  arts  or  otberwisis): 
and  previous  to  his  taking  (he  wme,  between  the 
second  and  eighth  year  ttom  his  matrlcnlatlon,  be 
bound  to  attend  two  eounes  ot  the  professar's  lec- 
tures, lobeceitlfleduiiderthe  protessor'shi-'''  — ' 
■-■"-' year  after  taking  tta —  ' 


ifi  same  to  be  called 


months  In  every  year;  or.  In  case 
do  forfeit  the  stipend  ol  that  y< 
general  Innd. 

8.  ThactheBcbolatshlpsdobecomevoid Incaseof 
nun-attendance  on  the  professor,  or  not  taklni  tho 
dpgree  of  bachelor  of  civil  law,  being  duly  admon- 
■''— '  "  '-  '-  ' — ■■-  vice-chancellor  and  proctors; 
ships  and  scbolatsbipe  do  ex- 
n  yeais  after  each  respecUve 

havlor,  non-reeldcnce  for  two  years  f^i^ther,  ma^ 
riage.  not  being  called  to  the  bar  within  the  time 
before  limited,  (beliiR  duly  aduionlehed  so  lo  be 
by  the  vice-chancellor  and  proclora,)  or  deserting 
the  profession  of  the  law  by  following  any  other 

profession;  and  that  '■■ '■' ' '~ 

chancellor,  with  ooi 
tbe  place  actually  vi... 

e.  Thnt  In  case  of  any  vacancy  of  the  ptofessonblpa 
fellowsblte.  or  scboUrsblpe,  the  profits  ol  the  current 
year  be  ratably  dlvldtfd  between  the  predecessor,  oi 


ijGoogle 
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or  most  faithfully  pursue,  tbedesignsof  our  generous  patron:  and  with 

*3o]     pleasure  we  recollect,  that  those  who  are  most  distinguished   *by 

their  quality,  their  fortune,  their  station,   their  learning,  or  their 

experience,  have  appeared  the  most  zealous  to  promote  the  success  of  Mr. 

Viner's  establishment. 

The  advantages  that  might  result  to  the  science  of  the  law  itself,  when  a 
little  more  attended  to  in  these  seats  of  knowledge,  perhaps,  would  be  very 
considerable.  The  leisure  and  abilities  of  the  learned  in  these  retirements 
might  either  suggest  expedients,  or  execute  those  dictated  by  wiser  heads, 
(i)  for  improving  its  method,  retrenching  its  superfluities,  and  reconciling 
the  little  contrarieties,  whidi  tiie  practice  of  many  centuries  will  necessarily 
create  in  any  human  system;  a  task  which  those  who  are  deeply  employed  in 
business,  and  the  more  active  scenes  of  the  profession,  can  hardly  condescend 
to  engage  in.  And  as  to  the  interest,  or  (which  is  the  same)  the  reputation 
of  the  universities  themselves,  I  may  venture  to  pronounce,  that  if  ever  this 
study  should  arrive  to  any  tolerable  perfection,  either  here  or  at  Cambridge, 
the  nobility  and  gentry  of  this  kingdom  would  not  shorten  their  residence 
upon  this  account,  nor  perhaps  entertain  a  worse  opinion  of  the  benefits  of 
academical  education.  Neither  should  it  be  considered  as  a  matter  of  light 
importance,  that  while  we  thus  extend  tht pomwria  (23)  of  university  learn- 
ing, and  adopt  a  new  tribe  of  citizens  within  these  philosophical 
*3i]  walls,  we  interest  a  very  *numerous  and  very  powerful  profession  in 
the  preservation  of  our  rights  and  revenues.  (24) 

bli  TetmaentatlveB.  Bud  the  mccenar:  and  that  a  for  any  other  nutter  relating  to  Ur.  Vlner'i  bens- 

new  electloii  be  had  vrltbln  one  mouth  aftermnlB,  faction,  leu  days' public  notice  bs  glren  (o  eMb 

unlenbjrthat  means  the  time  oF  elentlon  ehall  fall  college  and  baU  ofthe  con  vocation,  and  the  canas 

Mtbln  anj  vacation,  In  whicb  caie  il  be  deferred^lo  of  conToklng  IL 

tbaflnt  weeklo  (he next  full lenn.  Andthatbefore  (it)  See  Loid  Bacon's  propoaals  and  oHbi  of  a 


J13J  (Bonnda) 
3^)  Hitherto,  bovever,  the  etndy  of  the  law  at  the  English  universities  has  not  been 
tivated  with  much  success,  even  where  facilities  have  been  afforded  to  it.  In  1758 
a  professorship  of  law  was  founded  under  the  will  of  Mr.  Vincr,  and  Blackstone  was 
the  first  Vinerian  professor.  The  professorship,  although  commenced  under  such 
brilliant  auspices,  has,  accordiug  to  Mr.  Christian,  long  sunk  into  the  inglorious  duty 
of  receiving  the  stipend.  But  the  report  of  the  Oxford  University  commission  gives 
strong  reason  for  expecting,  not  only  an  active  revival  of  the  duties  of  that  learned 
professor,  but  also  the  establishment  of  a  law  school  in  the  University,  on  the  very 
principles  contended  for  by  Blackstone.  From  the  Downing  professorship  of  taw  at 
^mbridge,  founded  in  iSoo,  results  e<]Uftlly  beneficial  may  be  expected.  In  the  latter 
university,  also,  the  civil  law  classes  (in  which  English  and   international  taw  also  find 

Elace)  have  for  some  years  past  been  working  with  good  results.  The  evidence  taken 
y  the  university  commissioners  is  much  in  lavor  of  the  jiresent  system;  but  they 
recommend  a  complete  fiision  of  the  studies  of  Ene;liah  civil  and  international  law 
with  a  board  of  legal  studies.  "The  faculty  of  law,"  they  say,  "should  embrace  an 
examination  of  the  principles  upon  which  existing  systems  of  laws  are  founded,  and 
investigations  of  the  principles  on  which  all  laws  ought  to  be  founded,"  And  they 
ore  of  opinion  that  the  fonndatdon  of  professional  education  should  be  laid  at  the  nni- 
versity.  Within  the  last  fewyears  some  additional  facilities  for  this  study  have  been 
affiDrded  in  Uie  metropolis.  Two  professorships  oflaw  have  been  eatahhshed, — the  one 
at  King's  College,  the  other  at  Uie  London  University,  where  courses  of  lectures  on 
various  branches  of  the  law  are  delivered.  Law  lectures  are  also  regularly  given  at 
the  Incorporated  Law  Society. 

It  has  long  been  much  regretted  that  no  part  of  the  resources  of  the  Inns  of  Court 
should  be  devoted  to  the  endowment  of  lectureships  on  the  various  branches  of  the 
law,  and  to  a  general  scheme  of  legal  education.  It  is  to  the  honor  of  the  present 
mlereof  IJiese  institutions  that  they  have  at  length,  and  after  much  deliberation,  taken 
steps  to  wipe  off  this  stain  on  the  character  of  uie  Inns  of  Court  as  seminaries  of  legal 
learning.  A  scheme,  whidi,  if  not  so  comprehensive  as  the  subject  would  admit,  is 
an  adnurable  commencement,  has  been  adopted  bv  the  Inns  of  Court,  whereby  reader- 
ships have  been  established  on — i.  Constitutional  law  and  l^al  history;  1.  Jurispru- 
dence ««id  the  dvil  law;   3.  The  law  of  real  property;  4.  The  common  law;  and  5. 
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For  I  think  it  past  dispute  that  those  gentlemen  who  resort  to  the  inns  of 
court  with  a  view  to  pursue  the  profession,  will  find  it  expedient,  whenever 
it  is  practicable,  to  lay  the  previous  foundations  of  this,  as  well  as  every  other 
science,  in  one  of  our  learned  universities.  We  may  appeal  to  the  experience 
of  every  sensible  lawyer,  whether  anything  can  be  more  hazardous  or  dis- 
couraging, than  the  usual  entrance  on  the  study  of  the  law.  A  raw  and 
unexperienced  youth,  in  the  most  dangerous  season  of  life,  is  transplanted 
on  a  sudden  into  the  midst  of  allurements  to  pleasure,  without  any  restraint 
or  check  but  what  his  own  prudence  can  suggest;  with  no  public  direction 
in  what  course  to  pursue  his  inquiries;  no  private  assistance  to  remove  the 
distresses  and  difficulties  which  will  always  embarrass  a  beginner.  In  this 
situation  he  is  expected  to  sequester  himself  from  the  world,  and,  by  a  tedious 
lonely  process,  to  extract  the  theory  of  law  from  a  mass  of  undigested  learning ; 
or  else,  by  an  assiduous  attendance  on  the  courts,  to  pick  up  theory  and 
practice  together,  sufficient  to  qualify  him  for  the  ordinary  run  of  business. 
How  little,  therefore,  is  it  to  he  wondered  at,  that  we  hear  of  so  frequent 
miscarriages;  that  so  many  gentlemen  of  bright  imaginations  grow  weary 
of  so  unpromising  a  search,  (l)  and  addict  themselves  wholly  to  amuse- 
ments, or  other  less  innocent  pursuit;  and  that  so  many  persons  of  moderate 
capacity  confuse  themselves  at  first  setting  out,  and  continue  ever  dark  and 
puzzled  during  the  remainder  of  their  lives. 

The  evident  want  of  some  assistance  in  the  rudiments  of  le^al  knowledge 
has  given  birth  to  a  practice,  which,  if  ever  it  had  grown  to  be  gen- 
eral, must  have  proved  of  extremely  *pemicious  consequence.  I  mean  [*32 
the  custom,  by  some  so  very  warmly  recommended,  of  dropping  all 
liberal  education,  as  of  no  use  to  students  in  the  law,  and  placing  them,  in 
its  stead,  at  the  desk  of  some  skillful  attorney,  in  order  to  initiate  them  early 
in  all  the  depths  of  practice,  and  render  them  more  dexterous  in  the 
mechanical  part  of  business.  A  few  instances  of  particular  persons,  (men 
of  excellent  learning  and  unblemished  integrity,)  who,  in  spite  of  this 
method  of  education,  have  shone  in  the  foremost  ranks  of  the  bar,  aSbrded 
some  kind  of  sanction  to  this  illiberal  path  to  the  profession,  and  biassed 
many  parents,  of  short-sighted  judgment,  in  its  favor;  not  considering  that 
there  are  some  geniuses  formed  to  overcome  all  disadvantages,  and  that,  from 
such  particular  instances,  no  general  rules  can  be  formed;  nor  observing  that 
those  very  persons  have  frequently  recommended,  by  the  most  forcible  of 
all  examples,  the  disposal  of  their  own  ofispring,  a  very  different  foundation 
of  legal  studies,  a  regular  academical  education.  Perhaps,  too,  in  return, 
I  could  now  direct  their  eyes  to  our  principal  seats  of  justice,  and  suggest  a 
few  lines  in  favor  of  university  learning-,  {m)  (25)  but  in  these,  all  who  hear 
me,  I  know,  have  already  prevented  me. 

(I)  sir  Henr;  Spelmaii,  In  tbe  piehce  to  hia  gloa- 
niy.  ttaa  given  us  &  very  lively  picture  ot  his  oim 
dlstrenupoii  thlioccanlon:  "EmMt  me  mater  Londi- 


niiM.JitritiiBitriaipeiKnittaralla:  c^fiucut 
Khmuaa.  rowrfiwuwue  annam  peregr 
Ifttm  boroarwR,  neUlodun  vtamfiinnam. 


<ii(Kii(un  antum  ied  perptlait  humtrit  tuttinendam. 
oMUmfMC/altor)  aaimat.  Ac."  IMf  mother  lent 
me  to  London  tooommencchenuayof  thelaw:  but 
when,  having  paid  mj  respecB  lo  (he  vestibule  of 
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3ff  ot  TrlnltT 

College,  Cambridge. 

,  by  the  first  day  of  Trinity  Term,  1851,  kept  twelve 
terms.  Bxaminatiotu  are  held  on  the  subjects  lectured  upon,  and  studentahips  and 
certificates  of  merit  are  conferred.  It  i.s  to  be  maturely  considered,  however,  whether 
these  examinations  should  not  be  made  compulsoiy  before  any  law  degree  is  con- 
ferred. —Stewart. 

(15)  Lord  Northingtonand  Lord  Chief-Justice  Willes,  of  All  Souls  College.  Lord  Mans- 
field, of  Christ  Church,  and  Sir  Thomas  Sewall,  Master  of  the  Rolls,  of  Trinity  Col- 
lege, Cambridge,  then  occnpied  the  highest  judicial  offices.  ^€harswood. 
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Making,  therefore,  due  allowance  for  one  or  two  shining  exceptions, 
experience  may  teach  tis  to  foretell  that  a  lawyer,  thus  educated  to  the  bar, 
in  subservience  to  attorneys  and  solicitors,(n)  will  find  he  has  begun  at  the 
wrong  end.  If  practice  be  the  whole  he  is  taught,  practice  must  also  be  the 
whole  he  will  ever  know;  if  he  be  not  instructed  in  the  elements  and  first 
principles  upon  which  the  rule  of  practice  is  founded,  the  least  variation 
from  established  precedents  will  totally  distract  and  bewilder  him:  Ua 
lex  scripia  est  (o)  (26)  is  the  utmost  his  knowledge  will  arrive  at;  he  must 
never  aspire  to  form,  and  seldom  expect  to  comprehend,  any  arguments 
drawn,  a  priori,  from  the  ^irit  of  the  laws  and  the  natural  foundations 

of  justice. 
*33]  *Nor  is  this  all;  for  (as  few  persons  of  birth  or  fortune,  or  even  of 
scholastic  education,  will  submit  to  the  drudgery  of  servitude,  and 
the  manual  labor  of  copying  the  trash  of  an  office,)  should  this  infatua- 
tion prevail  to  any  considerable  degree,  we  must  rarely  expect  to  see  a  gen- 
tleman of  distinction  or  learning  at  the  bar.  And  what  the  consequence  may 
be,  to  have  the  interpretation  and  enforcement  of  the  laws  (which  include 
the  entire  disposal  of  our  properties,  liberties,  and  lives)  fall  wholly  into  the 
hands  of  obscure  or  illiterate  men,  is  matter  of  very  public  concern. 

The  inconveniences  here  pointed  out  can  never  be  efTectually  prevented, 
but  by  making  academical  education  a  previous  step  to  the  profession  of  the 
common  law,  and  at  the  same  time  making  the  rudiments  of  the  law  a  part 
of  academical  education.  For  sciences  are  of  a  sociable  disposition,  and 
flourish  best  in  the  neighborhood  of  each  other;  nor  is  there  any  branch 
of  learning  but  may  be  helped  and  improved  by  assistances  drawn  from  other 
arts.  If,  therefore,  the  student  in  our  laws  hath  formed  both  his  sentiments 
and  style  by  perusal  and  imitation  of  the  purest  classical  writers,  among 
whom  the  historians  and  orators  will  best  deserve  his  regard;  if  he  can 
reason  with  precision,  and  separate  argument  from  fallacy,  by  the  clear 
ample  rules  of  pure  unsophisticated  logic;  if  he  can  fix  his  attention  and 
steadily  pursue  truth  through  any  the  most  intricate  deduction,  by  the  use 
of  mathematical  demonstrations;  if  he  has  enlarged  his  conceptions  of  nature 
and  art,  by  a  view  of  the  several  branches  of  genuine  experimental  phi- 
losophy; if  he  has  impressed  on  his  mind  the  sound  maxims  of  the  law  of 
nature,  the  best  and  most  authentic  foundation  of  human  tan's;  if,  lastly,  he 
has  contemplated  those  maxims  reduced  to  a  practical  system  in  the  laws  of 
imperial  Rome;  if  he  has  done  this,  or  any  part  of  it,  (though  all  may  be 
easily  done  under  as  able  instructors  as  ever  graced  any  seats  of  learning,) 
a  student  thus  qualified  may  enter  upon  the  study  of  the  law  with  incredible 

advantage  and  reputation, 
*34]  And  if,  at  the  conclusion,  or  during  *the  acquisition  of  these  accom- 
plishments, he  will  afford  himself  here  a  year  or  two's  further  leisure, 
to  lay  the  foundation  of  liis  future  labors  in  a  solid  scientifical  method, 
without  thirsting  too  early  to  attend  that  practice  which  it  is  impossible 
he  ^ould  rightly  comprehend,  he  will  afterward  proceed  with  the  greatest 
,  and  wiU  unfold  the  most  intricate  points  with  an  intuitive  rapidity  and 


I  shall  not  insist  upon  such  motives  as  might  be  drawn  from  principles  of 
economy,  and  are  a^^licable  to  particulars  only:  I  reason  upon  more  gen- 
eral topics.  And  therefore  to  the  qualities  of  the  head,  which  I  have  just 
enumerated,  I  cannot  but  add  those  of  the  heart;  affectionate  loyalty  to  the 
king,  a  zeal  for  liberty  and  the  constitution,  a  sense  of  real   honor,  and 

<m)  Bee  Kennel'a  LJIe  of  Bomoer,  p.  ST.  (o)  ^y.»,t.^2. 

(36)  [Thus  the  law  is  written.] 
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weU-gronnded  priDciples  of  religion,  as  necessary  to  form  a  truly  valuable 
English  lawyer,  a  Hyde,  a  Hale,  or  a  Talbot,  And,  whatever  the  ignorance 
of  some,  or  unldndness  of  others,  may  have  heretofore  untruly  suggested, 
experience  will  warrant  us  to  affirm,  that  these  endowments  of  loytdty  and 
public  spirit,  of  honor  and  religion,  are  nowhere  to  be  found  in  more  high 
perfection  than  in  the  two  universities  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expected  that  I  lay  before  you  a 
short  and  general  account  of  the  method  I  propose  to  follow,  in  endeavoring 
.  to  execute  the  trust  you  have  been  pleased  to  repose  in  my  hands.  And 
('  in  these  solemn  lectures,  which  are  ordained  to  be  read  at  the  entrance  of  every 
term,  (m(H%  perhaps  to  do  public  honor  to  this  laudable  institution,  than  for 
the  private  instruction  of  individuals,)(/)  I  presume  it  will  best  answer  the 
intent  of  our  benefactor,  and  the  expectation  of  this  learned  body,  if  I 
attempt  to  illustrate  at  times  such  detached  titles  of  the  law  as  are  the  most 
easy  to  be  understood,  and  most  capable  of  historical  or  critical  ornament. 
But  in  reading  the  complete  course,  which  is  annually  consigned  to  my 
care,  a  more  regular  method  will  be  necessary;  and,  till  a  better  is 
proposed,  I  *shal1  take  the  liberty  to  follow  the  same  that  I  have  [*35 
already  submitted  to  the  public,(?)  to  fill  up  and  finish  that  outline 
with  propriety  and  correctness,  and  to  render  the  whole  intelligible  to  the 
uninformed  minds  of  beginners,  (whom  we  are  too  apt  to  suppose  acquainted 
with  terms  and  ideas,  which  they  never  had  opportunity  to  learn,)  this  must 
be  my  ardent  endeavor,  though  by  no  means  my  promise,  to  accomplish. 
You  will  permit  me,  however,  very  briefly  to  describe  rather  what  I  conceive 
an  academical  expounder  of  the  laws  should  do,  than  what  I  have  ever 
known  to  be  done. 

He  should  consider  hiscourseas  a  general  mapof  the  law,  marking  out 
the  shape  of  the  country,  its  connections  and  boundaries,  its  greater 
divisions  and  principal  cities:  it  is  not  his  business  to  describe  minutely  the 
subordinate  limits,  or  to  fix  the  longitude  and  latitude  of  every  incon- 
siderable hamlet.  His  attention  should  be  engaged,  like  that  of  the  readers 
in  Fortescue's  inns  of  chancery,  ' '  in  tracing  out  the  originals,  and  as  it  were 
theelements,  of  the  law."  Forif,  as  Justinian(r)  has  observed,  the  tender 
understanding  of  the  student  be  loaded  at  the  first  with  a  multitude  and 
variety  of  matter,  it  will  either  occasion  him  to  desert  his  studies,  or  will  carry 
him  heavily  through  them,  with  much  labor,  delay,  and  despondence.  These 
originals  should  be  traced  to  their  fountains,  as  well  as  our  distance  will  per- 
mit; to  the  customs  of  the  Britons  and  Germans,  as  recorded  by  Caesar  and 
Tacitus;  to  the  codes  of  the  northern  nations  on  the  continent,  and  more 
especially  to  those  of  our  own  Saxon  princes;  to  the  rules  of  the  Roman  law 
either  left  here  in  the  days  of  Papinian,  or  imported  by  Vacarius  and 
his  ^followers;  but  above  all,  to  that  inexhaustible  reservoir  of  legal  [*36 
antiquities  and  learning,  the  feodal  law,  or,  as  Spelman(r)  has  entitled 
it,  the  taw  of  nations  in  our  western  orb.  These  primary  rules  and  fianda* 
mental  principles  should  be  weighed  and  compared  with  the  precepts  of  the 
law  of  nature,  and  the  practice  of  other  countries;  should  be  explained  by 

(p)  See  Lovth' I  Ontk)  Crewiana,  p.  3K.  denOa  malurlui perdiici  potuineL    Imt  1,  2.    [Toiu 

rq)  The  Aualyifa  of  the  Lam  oC  EngUnd.  AnI  about  to  expound  the  Uwi  of  tbe  Roto&tis.  [tseemi 

publlibcd  A.  D,  ITM.  BUd  exhibiting  the  order  and  thu  It  may  be  done  mnre  ad vanlageoUBly  If  flrat  d»- 

prlndp*!  dtTldoni  of  the  eiwulnir  Ommealaria,  llvered  neparalelr  and  In  an  eurand  drnpleman- 

wblcb  venorlnlnallynibmltlcdtotheUDlvendtrlii  ner;  otherwise.  Ir  Inthe  ver?  beglQnlng  we  buiden 

a  prlTUe  caune  of  leclura  A.  D.  lifiS.  the  mind  of  tbe  HudenC  48  jet  unexerciaed  aod 

(r)  ImrlplciiHbiuiicbltafintmJaTapopuHSanaai.  weak,  with   a  mullinide    and  dlvenlt;or  (Mnp, 


K  tnmnuHlUtliae,  li  pHmoleviae  we  either  caiue  bim  ti>  relinquish  hli  uudlesali 

_  Irailantar:  oHoipd.  ti  tiatim  ab  gether.  or  bring  bIm  mucb  later,  sith  ktcbI  laboi, 

.    __.  . (lAvlmain  animum  ^udlmi  maiti-  and  often  with  meat  dllDdenre  {wblcb  verr  tn- 

ImHHt  acmrielatt  remm  oiifrrirfiinH,  duoran  altenm.  quenllydetf ■-  ■"■-*  --■— ■-■-■- 


va  viaatair  trail  »«  ermnunntfiBe,  li  jr. 
ifnoIM  rfti  timpUa  Inaantur:  alioqiit.  i 
tKlBo  rwUm  adkae  el  Avlmain  onftmim  tfu 


oHt  ilettTlorm  itadlorvm  rmrtemat.  aat  earn  tuvao  conduoleil  by  B  more  eaay  method,  he  might  bare 

labon:,  ape  ^-ton  cam   dyihleaHa   {quM  plerumque  been  brought  earlier,  with  little  tniuble,  and  wllb 

at  ad  Id  perdaetmiu,  ad  qtAd,  sufHcleiit  uonfldence.) 

n  moffno  lobore,  et  tine  uOa  d^  (i)  Of  paiUameala,  67. 


iiipmet  arrrttii  leriiu  ad  id  perducfmiu,  t 
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reasons,  illustrated  by  examples,  and  confirmed  by  undoubted  authorities; 
their  history  should  be  deduced,  their  changes  and  revolutions  observed,  and 
it  should  be  shown  how  far  they  are  connected  with,  or  have  at  any  time 
been  affected  by,  the  civil  transactions  of  the  kingdom. 

A  plan  of  this  nature,  if  executed  with  care  and  ability,  cannot  fail  of 
administering  a  most  useful  and  rational  entertainment  to  students  of  all 
ranks  and  professions;  and  yet  it  must  be  confessed  that  the  study  of  the 
laws  is  not  merely  a  matter  of  amusement;  for,  as  a  very  judicious  writer(0 
has  observed  upon  a  similar  occasion,  the  learner  "will  be  considerably 
disappointed,  if  he  looks  for  entertainment  without  the  expense, of  atten- 
tion." An  attention,  however,  not  greater  than  is  usually  bestowed  in 
mastering  the  rudiments  of  other  sciences,  or  sometimes  pursuing  a  favorite 
recreation  or  exercise.  And  this  attention  is  not  equally  necessary  to  be 
exerted  by  every  student  upon  every  occasion.  Some  branches  of  the  law, 
as  the  formal  process  of  civil  suits,  and  the  subtle  distinctions  incident  to 
landed  property,  which  are  the  most  difficult  to  be  thoroughly  understood, 
are  the  least  worth  the  pains  of  understanding,  except  to  such  gentlemen 
as  intend  to  pursue  the  profession.  To  others  I  may  venture  to  apply,  with 
a  slight  alteration,  the  words  of  Sir  John  FortescueC«)  when  first  his  royal 
pupil  determines  to  engage  in  this  study:  ' '  It  will  not  be  necessary  for  a  gen- 
tleman, as  such,  to  examine  with  a  close  application  the  critical  niceties  of 
the  law.  It  will  fully  be  sufficient,  and  he  may  well  enough  be  denominated 
a  lawj'er,  if  under  the  instruction  of  a  master  he  traces  up  the  prin- 
*37]  ciples  and  grounds  of  the  *law  not  their  original  elements.  There- 
fore, in  a  very  short  period,  and  with  very  little  labor,  he  may  be 
sufficiently  informed  in  the  laws  of  his  country,  if  he  will  but  apply  his 
mind  in  good  earnest  to  receive  and  apprehend  them.  For,  though  such 
knowledge  as  is  necessary  for  a  judge  is  hardly  to  be  acquired  by  the  lucu* 
brations  of  twenty  years,  yet,  with  a  genius  of  tolerable  perspicacity,  that 
knowledge  which  is  fit  for  a  person  of  birth  or  condition  may  he  learned 
in  a  single  year,  without  neglecting  his  other  improvements. " 

To  the  few  therefore  (the  very  few  I  am  persuaded)  that  entertain  such 
unworthy  notions  of  an  university,  as  to  suppose  it  intended  for  mere  dissi- 
pation of  thought;  to  such  as  mean  only  to  while  away  the  awkward  interval 
from  childhood  to  twenty-one,  between  the  restraints  of  the  school  and  the 
licentiousness  of  politer  life,  in  a  calm  middle  state  of  mental  and  of  moral 
inactivity;  to  these  Mr.  Viner  gives  no  invitation  to  an  entertainment  which 
they  never  can  relish.  But  to  the  long  and  illustrious  train  of  noble  and 
ingenious  youth,  who  are  not  more  distinguished  among  us  by  their  birth  and 
possessions,  than  by  the  regularity  of  their  conduct  and  Uieir  thirst  after 
useful  knowledge,  to  these  our  benefactor  has  consecrated  the  fruits  of  a  long 
and  laborious  life,  worn  out  in  the  duties  of  his  calling;  and  will  joyfully 
reflect  (if  such  reflections  can  be  now  the  employment  of  his  thoughts) 
that  he  could  not  more  effectually  have  benefited  posterity,  or  contributed  to 
the  service  of  the  public,  than  by  founding  an  institution  which  may  instruct 
the  rising  generation  in  the  wisdom  of  our  civil  polity,  and  inspire  them 
with  a  desire  to  be  still  better  acquainted  with  the  laws  and  constitutions  of 
their  country. (27) 

it)  Dr.  T&TtefiPrer,  toElem.  orClvllLaw.  (u)  Be  Laud.  Us.e.S. 

(37)  It  is  believed  by  the  editor  that  the  proper  way  to  study  law  ia  to  take  a  course  in 
one  of  the  law  schools  connected  with  the  great  universities.  The  following  note  by 
Sharswood,  written  before  law  schools  had  reached  theirpresent  state  of  efficiency,  con- 
tains mainly  suggestions  that  are  of  practical  value  to  one  desiring  to  pui^e  a  systematic 
course  of  reasoning. 

The  ber  in  the  tfiiited  States  is  open  to  all  who  wish  to  enter  it  It  b  mostly  under 
th«  regn'ation  of  the  various  courts,  and  their  rulea  have  been  fnuned  upon  the  most 
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Hbeial  prindples.  GeneraUr  a  certBin  period  of  study  hu  been  prescribed,  never,  it  is 
believed,  exceeding  tliree  yeaiB.  In  some  States,  however,  even  this  restriction  is  not 
found.  The  applicant  for  admiaeton  is  examined,  as  to  his  knowledge  and  qnaliGca- 
tiona  either  by  the  courts  or  by  a  committee  of  members  of  the  bar. 

The  profession  is  tbe  avenue  to  political  honors  and  influence.  Those  who  attain 
eminence  in  it  are  largely  rewarded,  and,  with  ordinary  prudence,  cannot  &il  to  accumulate 
a  handsome  competence.     Hence  the  young  and  ambitious  ate  found  crowding  into  iL 

There  is  a  great — perhaps  an  overdue — haste  in  American  jniuth  to  enter  upon  the 
active  and  stirring  scenes  of  life.  Hence  it  ia  undoubtedly  true  that  many  men  are  to 
be  found  in  the  ranks  of  the  profession  without  adequate  preparation.  Vei^  often  the 
difBcnlties  presented  by  the  want  of  a  stii table  education  are  overcome  by  native  energy, 
application,  and  perseverance;  but  more  commonly  they  prevent  permanent  success, 
and  confine  the  unlettered  advocate  to  the  lower  walka  of  the  profession,  which  promise 
neither  profit  nor  honor.  Unless  in  cases  of  extraordinary  enthusiasm  and  where  there 
are  evident  marks  of  bright  natural  talents,  a  young  man  without  the  advantages  of 
education  should  be  discouraged  from  commencing  the  study  of  the  law.  Not  that  a 
collegiate  orcla-ssical  course  of  training  should  be  insisted  on  as  essential,  -  although 
it  is,  doubtless,  of  the  highest  importance.  Classical  studies  are  especially  calculated 
to  exercise  tbe  mental  faculties  in  habits  of  close  investigation  and  searching  analjrsis, 
as  well  as  to  form  the  taste  upon  models  of  the  t>arest  eloquence.  The  orators  and 
historians  of  Greece  and  of  Rome  are  a  school  in  which  exalted  patriotism,  high- 
toned  moral  feeling,  and  a  generous  entbuwasm  can  be  most  successfully  cultivated. 
With  a  good  English  education,  however,  many  a  man  has  made  a  respectable  figure 
■t  the  bar. 

Lord  Campbell  has  said  that  "he  whois  not  a  good  lawyer  before  he  comea  to  the 
bar  will  never  be  a  good  one  after  it "  It  is,  no  doubt,  highly  necessary  that  the  years 
of  preparation  should  be  years  of  earnest,  diligent  study;  but  it  is  entirely  too  much 
to  say.  with  us,  that  a  course  of  three  years'  reading,  at  so  early  a  stare,  will  make  a 
good  lawyer.  In  truth,  the  most  important  part  of  every  lawyer's  education  begins 
with  his  admission  to  practice.  He  that  ceases  then  to  follow  a  close  and  systematical 
course  of  reading,  although  be  may  succeed  in  acquiring  a  considerable  amount  of 
practical  knowledge,  from  the  necessity  he  will  be  under  of  investigating  different 
questions,  yet  it  will  not  be  of  that  deep-laid  character  necessair  to  sustain  him  in 
every  emergency.  It  may  be  safe,  then,  to  divide  the  jperiod  of  a  fawner's  preparation 
into— first,  a.course  of  two  or  three  years'  reading  before  his  admission,  and,  second, 
one  of  five  or  seven  years'  close  and  continued  application  after  that  event. 

At  the  commencement  of  his  studie*  in  the  office  of  his  legal  preceptor,  the  caidtnal 
maxim  by  which  he  should  be  governed  in  his  readine  should  be  nan  muiia,  sed 
multvm.  Indeed,  it  was  an  observation  of  Lord  Mansfield,  that  the  quantity  of  pro- 
fessional reading  absolutely  necessary,  or  even  really  usefiil,  to  a  lawyer,  was  not  so 
great  as  was  usually  imagined.  The  Commentaries  of  Blackstone  and  of  Chancellor 
Kent  should  be  read,  and  read  t^^n  and  again.  The  elementary  principles  ao  well 
and  elecautly  presented  and  illnstrated  in  these  two  justly-celebrated  works  should  be 
rendered  familiar.  They  form,  too,  a  general  plan  of  outline  of  the  science,  by  which 
tbe  student  will  be  able  to  arrange  and  systematize  all  his  subsequent  acquisitions. 
To  these  may  be  added  a  few  books  of  a  more  practical  cast;  such  as  Tidd'a  Practice, 
Stephens  on  Pleading,  Greenleaf's  Evidence,  Stephens  or  Leigh's  Nisi  Prius,  Mitfoi^ 
or  Stoiy's  Equity  PleadinK,  which,  with  such  readin?  of  the  local  law  of  the  State  in 
which  be  purposes  to  settle  as  may  be  necessary,  make  up  tiie  best  part  of  office-read- 
ing.  It  will  be  better  to  have  well  mastered  thus  much  than  to  have  run  over  three 
times  as  many  books  hastily  and  superficially.  Let  the  student  often  stop  and  examine 
bitnself  uj>on  what  he  has  read.  It  would  be  an  excellent  mode  of  proceeding  for  him, 
after  having  read  a  lecture  or  chapter,  to  lay  aside  the  book  and  endeavor  to  commit 
the  substance  of  it  to  writing,  trusting  entirely  to  his  memory  for  the  matter,  and  using 
hisown  language.  After  having  done  this,  let  him  reperuse  the  section,  by  which  he 
._-!.  .._..  _..i^  discern  what  parts  have  escaped  his  memory,  but  the  whole  will  be 
■  '      ■    '        '  ■  ■    '    ith  it  as  if  it  had 

1  others  puiauing 

the  aame  studies,  and  converse  frequently  upon  the  subject  of  their  reading.  The 
bic^rapher  of  I/ird-Keeper  North  has  recorded  of  him  that  "  he  fell  into  the  wajr  of 
putting  cases  (as  they  call  it,)  which  much  improved  him,  and  he  was  moat  sensible 
of  the  benefit  of  discourse;  for  I  have  observed  him  often  say  that  (after  his  day's 
reading)  at  his  night's  congress  with  his  professional  friends,  whatever  the  aubject 
waa,  he  made  it-  the  subject  of  discourse  in  the  comjiany;  for,  said  he,  I  read  many 
things  which  I  am  sensible  I  forgot;  but  I  found,  withal,  that  if  I  bad  once  talked 
over  what  I  had  read,  I  never  foreot  that." 

Much,  of  course,  will  depena  upon  what  may  be  termed  the  mental  temperament 
of  the  student  himself,  which  no  one  can  so  well  observe  as  his  immediate  preceptor; 
and  he  will  be  governed  accordingly  in  the  selection  of  the  worka  to  be  placed  in  his 
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hands,  and  his  ^neral  course  of  training.  No  lawyer  does  his  duty  who  docs  not 
(reqnentl;r  examine  hjs  student, — not  merely  as  an  important  means  of  excitine  him 
to  attention  and  application,  but  in  order  to  acquire  such  an  acquaintance  wim  the 
character  of  his  pupil's  mind — its  quiclcnesa  or  slowneaa,  its  concentrativeness  or  dis- 
curriveness — as  to  be  able  to  form  a  judgment  as  to  whether  he  requires  the  curb  or 
the  spur.  It  is  an  iueatimable  advanta^  to  a  young  man  to  have  a  judicious  and 
experienced  friend  watching  anxiously  his  progress,  and  competent  to  direct  him  when, 
if  left  to  himself,  he  will  most  probably  wander  in  darkness  and  danger. 

In  regard  to  the  more  thorough  and  extended  course  of  reading  which  may  and 
ought  to  be  prosecuted  after  admission  to  the  bar,  the  remarks  of  one  of  the  in<Mt  dis- 
tinguished men,  who  has  ever  graced  the  American  bar,  whose  own  example  has  en- 
forced and  illustrated  their  value,  may  be  commended  to  the  serious  consideration  of 
the  student.  "  There  are  two  very  different  methods  of  acquiringa  knowledge  of  the 
laws  of  England,"  says  Horace  Binney  (art  Edward  'Tilghman,Encyrlo^/-dia  Ameri- 
cana, vol.  XIV.,) "  and  by  each  of  them  men  have  succeeded  in  public  estimation  to  an 
almoet  equal  extent.  One  of  them,  which  may  be  called  the  old  way,  is  a  methodical 
study  of  the  general  system  of  law,  and  of  its  grounds  and  reasons,  beginning  with 
the  fundamental  law  of  estates  and  tenures,  and  pursuing  the  derivative  branches  in 
lofrical  succession,  and  the  collateral  subjects  in  d\ie  order;  by  which  the  student  ac- 
quires a  knowledge  of  principles  that  rule  in  all  departments  of  the  science,  and  learns 
to  feel,  as  much  as  to  know,  what  is  in  harmony  with  the  system  and  what  not.  The 
other  is,  to  get  an  outline  of  the  system  by  the  aid  of  commentaries,  and  to  fill  it  up  by 
desultory  reading  of  treatises  and  reports,  according  to  tiie  bent  of  the  student,  without 
much  shapeor  certainty  in  the  knowledge  no  acquired,  until  it  is  given  by  investigation 
in  the  courts  of  practice.  A  good  deal  of  law  may  be  put  together  by  a  &cile  or  flexible 
man  in  the  second  of  these  modes,  and  the  public  are  often  satisfied;  but  the  profession 
itselfknows  the  first,  by  its  fruits,  tobetfaemostefiectual  way  of  making  a  great  lawyer." 

Under  this  view,  the  following  course  of  reading  may  1>e  pursued.  The  whole  sub- 
ject is  divided  into  beads,  and  the  order  of  proceeding  is  suggested.  All  the  books 
named  may  not  be  within  the  student's  reach:  some  may  be  omitted,  or  others  may  be 
substituted.  It  may,  however,  be  somewhat  irksome  to  pursue  any  one  branch  for  too 
longa  period  unvaried.  When  that  is  found  to  be  the  case,  the  last  five  Jieadamaybe 
adopted  as  collateral  studies,  and  pursued  simultaneously  with  the  first  thive. 

I.  Rhal  EstaTB  and  Egoir v.— Hale's  Hiaiory  of  the  Common  Iaw.  Reeve's  His- 
tory of  ihe  English  Law.     Robertson's  Charles  V.     Hallam's  Middle  Ages.      Dalrym- 

Ele  on  Feudal  Property.  Wright  on  Tenures.  Pinch's  Law.  Doctor  and  Student, 
ittleton'a  Tenures.  Coke  upon  Littleton.  Preston  on  Estates.  Feame  on  Continfjent 
Remainders.     Sheppard's  Touchstone.     Preston  on  Abstmcts.     Preston  on  Conveyancing. 

{eremy  on  Equity.  Story's  Equity  Jurisprudence.  Powell  on  Mortgages.  BJscon  on 
Taes.  Sanders  on  Usesand  Trusts.  Sugden  on  Powers.  Sugden  on  Vendors  and  Pnr- 
chaseis.     Powell  on  Devises.    Jarman  on  Wills.     Washburn  on  Real  Property. 

II.  PkacticE,  Pi,Saditig,  and  Evidbncb.— Sellon's  Practice.  TJdd's  Practice. 
Stephen  on  Pleading.  Williams's  Saunders.  Greenteaf  on  Evidence.  Mitford's  Equity 
Pleading.     Barton's  Suit  in  Equity.    Newland's  Chancery.    Gresley  on  Eqnitv  Evidence. 

III.  Criubs  and  Forfeitdrr.s.~ Hale's  Pleas  of  the  Crown.  Foster'R  Crown  Law. 
Vorke  on  Forfeiture.  Coke's  Institutes,  Part  III.  Russell  on  Crimes  and  Misdemeanors. 
Roscoe  on  Criminal  Evidence.  Chttty's  Criminal  Law.  Wharton's  Criminal  Law. 
Bishop's  CMminal  Law. 

IV.  Natukal  and  Intern ational  Law. — Burlamaqui'a  Natural  and  Political  Law. 
Grotiua  de  Jure  Belli  et  Pacis.  Rutherford's  Institutes.  Vattel's  Law  of  Nations. 
Bynkershoeck  QuEestiones  Publici  Juris.  Wicquefort's  Ambassador.  Bynkershoeck  de 
Foro  Legatomm.  Mackintosh's  Discourse,  wheaton'a  History  of  International  Law. 
Robinson's  Admiralty  Reports.  Coses  in  the  Supreme  Court  U.  S.  Dunlap's  Admiralty 
Practice. 

V.  CONSTITDTIONAI,  LAW.— Coke's  Institutes,  Part  II.  Hallam's  Consti tut iooal  His- 
tory. Wynne's  Eunomus.  De  Lolme,  with  Stephens's  Introduction.  The  Federalist. 
Rawle  on  the  Conatituiion.  Story  on  the  Constitution.  Baldwin's  Constitutional  Views. 
Upshur's  Brief  Enquiry.  Calhoun's  Works,  vol.  i.  All  the  Cases  on  the  Subject  in  the 
S.  C  U.  S. 

VI.  Civil  Law.— Butler's  Horse  Juridicse.  Gibbon's  History  of  the  Rise  and  Fall, 
chap.  44.  Justinian's  Institutes.  Taylor's  Elements.  Mackeldy'a  Compendium.  Col- 
quhoun's  Summary.  Domat'a  Civil  Law.  Savigny's  Hisloire  du  Droit  Bomain. 
Savigny's  Traits  du  Droit  Remain. 

VII.  Persons  and  Pkrsonai.  Propsrt v.— Reeves  on  Domestic  Relations.  Bing- 
ham on  Infancy  and  Coverture.  Roper  on  Husband  and  Wife.  Angell  and  Ames  on 
Corporations.  Pothier's  Works.  Smith  on  Contracts.  Jones  on  Bailments.  Story 
on  Bailments.  Story  on  Partnerships.  Byles  on  Bills.  Abbott  on  Shipping.  Duer 
on  Insurance.  Bmerigon  Traits  des  Assurances.  Boulay-Paty  Coura  de  Droit  Com* 
mercial.    Story  on  the  Conflict  of  Laws.     Parsons  on  Contracts.     Parsons'  Elements 
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SECTION  II. 
OF  THE  NATURE  OF  LAWS  IN  GENERAL. 

Law,  in  its  most  general  and  comprehensive  sense,  signifies  a  rule  of 
action;  and  is  applied  indiscriminately  to  all  kinds  of  action,  whether  ani- 
mate or  inanimate,  rational  or  iiTBtionat.(i)  Thus  we  say,  the  laws  of  motion, 
of  gravitation,  of  optics,  or  mechanics,  as  well  as  the  laws  of  nature  and 
of  nations.  And  it  is  that  rule  of  action  which  is  prescribed  by  some  supe- 
rior, and  which  the  inferior  is  bound  to  obey.(2) 

Thus,  when  the  supreme  Being  formed  the  universe,  and  created  matter 
out  of  nothing,  he  impressed  certain  principles  upon  that  matter,  from  which 
it  can  never  depart,  and  without  which  it  would  cease  to  be.  Wheu  he  put 
that  matter  into  motion,  he  established  certain  laws  of  motion,  to  which  all 
movable  bodies  must  conform.  And,  to  descend  from  the  greatest  opera- 
tions to  the  smallest,  when  a  workman  forms  a  clock,  or  other  piece  of 
mechanism,  he  establishes,  at  his  own  pleasure,  certain  arbitrary  laws  for 
its  direction, — as  that  the  hand  shall  describe  a  given  space  in  a  given  time, 
to  which  law  as  long  as  the  work  conforms,  so  long  it  continues  in  perfection, 
and  answers  the  end  of  its  formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vegetable  and  animal 
life,  we  shall  find  them  still  governed  by  laws,  more  numerous  indeed,  but 
equally  fixed  and  invariable.  The  whole  progress  of  plants,  from  the 
seed  to  the  root,  and  from  thence  to  the  seed  again;  the  method  of 
animal  *  nutrition,  digestion,  secretion,  and  all  other  branches  of  [*39 
vital  economy;  are  not  left  to  chance,  or  the  will  of  the  creature  itself, 
but  are  performed  in  a  wondrous  involuntary  manner,  and  guided  by  uner- 
ring rules  laid  down  by  the  great  Creator. 

This,  then,  is  the  general  signification  of  law,  a  rule  of  action  dictated  by 
some  superior  being;   and,  in  those  creatures  that  have  neither  the  power 

of  Mercantile  Law.  Parsonsoa  Shipping,  Insnrance,  and  Admiralty;  being  aTireatiwon 
Uaritime  Law.    Phillips  on  Insurance. 

VIIL  ExKCUTORS  AND  Administrators.— Roper  on  Legacies.  Toller  on  Execu- 
tors.    Williams  on  BzecutOTB.     LoveUss'  Law's  Disposal. 

Very  few  Report  books  are  set  down  in  this  list  as  to  be  read  in  course.  In  his 
regular  reading,  the  student  should  constantly,  where  it  is  in  bis  power,  resort  to  and 
examine  the  leading  cases  referred  to  and  conunented  upon  by  his  authora.  In  this 
wajr  he  will  read  uem  more  intelligently,  and  they  will  be  better  impressed  on  bis 
memoiy. 

It  is  believed  that  the  coarse  thus  slcetched,  if  steadily  and  laborioasly  pursued,  will 
make  a  very  thorough  lawyer.  There  is  certainly  nothing  in  the  plan  beyond  the 
reach  of  any  young  man  with  industry  and  application,  in  a  perioa  of  from  five  to 
•even  yean,  wtth  a  considerable  allowance  for  the  interruptions  of  business  and  relax- 
ation. He  must  have,  however,  certain  fixed  and  regular  hours  for  his  law-studiea,  and 
he  must  not  sufier  the  charms  of  a  light  literature  to  allure  him  aside.  The  fruits  of 
studf  cannot  be  gathered  without  its  toil.  In  the  law,  a  young  man  must  be  the 
architect  of  his  own  character,  as  well  as  of  his  fortune.  "  The  profession  of  the 
law,"  says  Mr.  Ritso,  "is  that,  of  all  others,  which  imposes  the  most  extensive  obli- 
gations upon  those  who  have  hsd  the  confidence  to  make  choice  of  it;  and,  indeed, 
there  is  no  other  path  of  life  in  which  the  unassumed  superiority  of  individual  merit 
is  more  conspicuously  distinguished  according  to  the  respective  abilities  of  the  parties. 
The  laurels  uat  grow  within  these  precincts  are  to  be  gathered  with  no  vulgar  hands: 
they  resist  the  unhallowed  grasp,  like  the  golden  branch  with  which  the  hero  of  the 
Aneid  threw  open  the  adamantine  gates  that  led  to  Elysium." — Sharswood. 

(l)  I  Barb.  Rights  Peiv.  and  Prop.  i.  For  an  attempted  vindication  of  Blackstone's 
definition  from  the  criticisms  of  Maine,  Holland  and  others,  and  an  interesting  discu»- 
^D  ot  this  whole  topic,  see  vol.  i,  Hammond's  ^d.  Bl.  Couim.  95  el  seq.  (1890). 

(a)  Binn's  Jus.  (loth  ed.  1895)  76. 
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to  think,  nor  to  will,  such  laws  must  be  invariably  obeyed,  so  long  as  the 
creature  itself  subsists,  for  its  existence  depends  on  that  obedience.  But 
taws,  in  their  more  confined  sense,  and  in  which  it  is  otir  present  business 
to  consider  them,  denote  the  rules,  not  of  action  in  gfeneral,  but  of  human 
action  or  conduct;  that  is,  the  precepts  by  which  man,  the  noblest  of  all  sub- 
lunary beings,  a  creature  endowed  with  both  reason  and  free-will,  is  com- 
manded to  make  use  of  those  faculties  in  the  general  regulation  of  his 
behavior.  (3) 

Man,  considered  as  a  creature,  must  necessarily  be  subject  to  the  laws  of 
his  Creator,  for  he  is  entirely  a  dependent  being.  A  being,  independent  of 
any  other,  has  no  rule  to  pursue,  but  such  as  he  prescribes  to  himself;  but  a 
state  of  dependence  will  inevitably  oblige  the  inferior  to  take  the  will  of  him 


t  applied  to  human  conduct,  it  may  b«  considered  as  a  n 

phor,  and  in  every  instance  a  more  appropriate  term  may  be  found.  When  it  is  used 
to  express  the  operations  of  the  Deity  or  Creator,  it  comprehends  ideas  very  difierent 
from  tliose  which  are  included  in  its  aignification  when  it  is  applied  to  man,  or  his 
other  creatures.  The  volitions  of  the  Almighty  are  his  laws:  he  had  only  to  will, 
^  yenta^  aai  iytvFTo — [Let  there  be  light,  and  there  vras  light.— Gen.  i.  3. — Septuagint 
translation.]  When  we  apply  the  word  /aui  to  motion,  matter,  or  the  works  of  nature 
or  of  art,  we  shall  find  in  every  case,  that  with  equal  or  greater  propriety  and  perspi- 
cuity we  might  have  used  the  words  qualify,  property,  or  peculiarity. — We  say  that  it 
is  a  law  of  motion,  that  a  body  put  in  motion  in  vacuo  must  forever  go  forward  in  a 
straight  line  with  the  same  velocity;  that  it  is  a  law  of  nature,  that  particles  of  matter 
shall  attract  each  other  with  a  force  that  varies  inversely  as  the  square  of  the  distance 
from  each  other;  and  mathematicians  eay,  that  a  series  of  numbers  observes  a  certain 
law,  when  each  subsequent  term  bears  a  certain  relation  or  proportion  to  the  preceding 
term:  but,  in  all  these  instances,  we  miKht  as  well  have  used  the  word  property  or 
quality,  it  bein^  as  much  the  property  of  all  matter  to  move  in  a  straight  line,  or  to 
gravitate,  aa  tt  is  to  be  solid  or  extended;  and  when  we  say  that  it  is  the  law  of  a  series 
that  each  term  is  the  square  or  square-root  of  the  preceding  term,  we  mean  nothing 
more  than  that  such  is  its  property  or  peculiarity.  And  the  word  law  is  used  in  this 
sense  in  those  cases  only  which  are  sanctioned  by  usage;  as  it  would  be  thought  a  harsh 
erpression  to  say  that  it  is  a  law  that  snow  should  be  white,  or  that  fire  should  bum. 
When  a  mechanic  forms  a  clock,  he  establishes  a  model  of  it  either  in  fact  or  in  his 
mind,  according  to  his  pleasure;  but  if  he  should  resolve  that  the  wheels  of  his  clock 
should  move  contrary  to  the  usual  rotation  of  similar  pieces  of  mechanism,  we  could 
hardly  with  any  propriety  estabhshed  by  usage  apply  the  term  law  to  his  scheme- 
When  ^zc  is  applied  to  any  other  object  than  man  it  ceases  to  contain  two  of  its  essential 
ingredient  ideaa,  viz.,  disobedience  and  punishment 

Hooker,  in  the  beginning  of  his  Ecclesiastical  Polity,  like  the  learned  judge,  has 
with  incomparable  eloquence  interpreted  lam  in  its  most  general  and  compreneusive 
sense.  And  moat  writers  who  treat  law  as  a  science  begin  with  such  an  explanation. 
But  the  editor,  though  it  may  seem  presumptuous  to  question  such  authority,  has 
thought  it  his  duty  to  suggest  these  few  observations  upon  the  signiScation  of  the  word 

tow.— CSHISTIAK. 

It  has  been  objected  that  law,  in  its  proper  sense.  Is  confined  to  the  conduct  of  intel- 
ligent beings.  It  is  to  t>e  observed,  however,  that  we  apply  the  term  in  the  English 
luiguage  to  any  rule  whatever  which  we  conceive  to  have  been  established  by  a  supe- 
rior. In  this  sense,  all  the  operations  of  nature  may  be  considered  as  the  result  of  cer- 
tain niles  laid  down  by  the  Supreme  Being  in  creation;  in  other  words,  that  every 
existence,  spiritual,  animal,  vegetable,  or  mineral,  had  impressed  upon  it  certain  rules 
of  action.  They  may  be  called  qualities,  properties,  or  peculiarities;  but,  considering 
them  all  as  the  work  of  an  Almighty  Creator,  it  ia  perfectly  accurate  and  most  proper 
to  call  them  laws.  By  the  use  of  this  word  we  keep  constantly  in  mind,  as  we  ought, 
that  the  universe  was  not  the  result  of  a  blind  chance,  but  the  work  of  Intelligence. 
A  perfectly  correct,  as  well  as  moat  genera!,  definition  of  the  word  law  is,  the  com- 
mand of  a  superior. 

In  most  languages  there  are  two  words. — one  expressive  of  law  in  its  general  or  ab- 
stract, and  another  in  its  concrete,  sense.  Thus,  in  Latin,  jus  expresses  the  former, 
lex  the  latter;  in  French,  droit  and  loi;  in  German,  reckt  Aoagesetz.  The  word  right, 
in  English,  might  be  adopted  for  the  abstract  sense  of  law;  but  it  has  not  been.  Osus 
nonjuifacil  norma  loquendi.  Considering  the  word  law  as  comprehending  this  general 
and  abetract  sense,  there  is  no  objection  to  the  text— Shars wood. 
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on  whom  he  depends  as  the  rule  of  his  conduct;  not,  indeed,  in  every  par- 
ticular, but  in  all  those  points  wherein  his  dependence  consists.  This  prin- 
ciple, therefore,  has  more  or  less  extent  and  effect,  in  proportion  as  the  supe- 
riority of  the  one  and  the  dependence  of  the  Other  is  greater  or  less,  absolute 
or  limited.  And  consequeudy,  as  man  depends  absolutely  upon  his  Maker 
for  everything,  it  is  necessary  that  he  should,  in  all  points,  conform  to  his 
Maker's  will. 

This  will  of  his  Maker  is  called  the  law  of  nature.  For  as  God,  when  He 
created  matter,  and  endued  it  with  a  principle  of  mobility,  established  certain 
rules  for  the  perpetual  direction  of  that  motion,  so,  when  he  created  man, 
and  endued  him  with  free-will  to  conduct  himself  in  all  parts  of 
*  life,  he  laid  down  certain  immutable  laws  of  human  nature,  whereby  [^40 
that  free-will  is  in  some  degree  regulated  and  restrained,  and  gave 
him  also  the  faculty  of  reason  to  discover  the  purport  of  those  laws.  (4) 

Considering  the  Creator  only  as  a  being  of  infinite  power,  he  was  able 
unquestionably  to  have  prescribed  whatever  laws  he  pleased  to  His  creature, 
man,  however  unjust  or  severe.  But,  as  he  is  also  a  being  of  infinite  vHs' 
dom,  he  has  laid  down  only  such  laws  as  were  founded  in  those  relations  of 
justice  that  existed  in  the  nature  of  things  antecedent  to  any  positive  pre- 
cept. These  are  the  eternal  immutable  laws  of  good  and  evil,  to  which  the 
Creator  himself,  in  all  his  dispensations,  conforms;  and  which  he  has  enabled 
human  reason  to  discover,  so  far  as  they  are  necessary  for  the  conduct  of 
human  actions.  Such,  among  others,  are  these  principles:  that  we  should 
live  honestly,  should  hurt  nobody,  and  should  render  to  every  one  his  due; 
to  which  three  general  precepts  Justiniaii(a)  has  reduced  the  whole  doctrine 
of  law.  (5) 


(4)  I  Barb.  Rights.  Pera.  and  Prop.  3(1890).  Thelawaorourmoralbeingaretbenecessaty 
relations  sustained  b^  us  to  our  Maker  and  tu  other  beings.  The  existence  of  a  Supreme 
Being — a  Spiritinfinite.  eternal,  omniscient,  omnipotent — is  a  first  truth  of  moral  science. 
It  may  be  assumed  safely  as  an  admitted  truth.  Having  created  us  such  as  we  are,  our 
relations  to  him  and  to  one  another  aroee  not  from  his  will,  but  from  those  eternal  prin- 
ciples of  rectitude  which  were  coetemal  with  his  will.  "  Eiat  enim  ratio  profectaa  remm 
natura  et  ad  recti  faciendum  impellens,  et  a  delicto  avocaus;  qufe  turn  denique  incapit 
lex  esse  non  cum  scripta  est,  sea  tum,  cum  orta  est;  orta  autem  simul  est  cum  mente 
divina." — Cie.  de  Leg^.,  1.  ii.  a.  4.  The  same  may  be  affirmed  of  other  than  moral  lela- 
tiona.  We  may  say  without  the  slightest  irreverence  that,  having  created  things  having 
■  extension,  God  could  not  make  two  things,  both  equal  to  a  third,  which  would  not  at  the 
same  time  be  equal  to  one  another.  There  is,  in  like  manner,  an  inherent  diETerence 
between  right  and  wrong,  independently  of  the  will  of  any  being.  God  himself  cannot 
make  right  wrong  or  wrong  right.  Right  and  wrong  are  eternal  as  the  Deity.  They 
depend  upon  the  relations  of  moral  beings;  and,  even  before  auch  beings  were  created, 
those  relations  existed  in  possibility,  though  not  in  act.  The  will  of  God  existed  co- 
etemally  with  himself;  and  that  will,  infinitely  perfect  and  incorrupt,  never  could  do  else 
than  choose  the  right  and  refuse  the  wrong.  Right  and  wrongare  not  created  existences, 
but  the  moral  qualities  of  created  existences. 

It  may  well  be  questioned,  then,  whether  the  learned  commentator,  in  starting  with 
the  assertion  that  the  law  of  nature  is  the  will  of  the  Creator,  has  not  assumed  an 
erroneous  principle  aa  the  foundation  of  hia  reasoning.  In  hia  sense,  the  law  of  nature 
denote*  "  the  rules  of  human  action  or  conduct;  that  is,  the  precepts  by  which  man,  the 
noblest  of  all  sublunary  beingti,  a  creature  endowed  with  both  reason  and  free-will,  is  com- 
manded to  make  use  of  those  &culties  in  the  general  regulation  of  his  behavior."  It  is 
clear  that  this  law  respects  entirely  the  question  of  what  is  right  and  wrong.  It  is  true 
that,  in  willing  to  create  moral  beings,  our  Maker  knew  what  their  necessary  relations, 
both  to  himself  and  each  other  would  be;  and,  in  a  secondary  sense,  he  may  be  aaid  to 
have  willed  the  existence  of  those  relations.  But  this  is  an  entirely  diSerent  thing  lirrm 
the  idea  that  the  rules  of  right  and  wrong  resulting  from  those  relations  were  simple 
creations  of  his  will;  for  that  implies  that  he  might  have  made  them  other  than  they  are. 
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But  if  the  discovery  of  these  first  principles  of  the  law  of  nature  depended 
only  upon  the  due  exertion  of  right  reason,  and  could  not  otherwise  be 
obtained  than  by  a  chain  of  metaphysical  disquisitions,  mankind  would  have 
wanted  some  inducement  to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rested  content  in  mental  indolence,  and  igno- 
rance its  inseparable  companion.  As,  therefore,  the  Creator  is  a  being  not 
only  of  infinite /ozc^  and  wisdom,  but  also  of  infinite  goodness,  he  has  been 
pleased  so  to  contrive  the  constitution  and  frame  of  humanity,  that  we  should 
want  no  other  prompter  to  inquire  after  and  pursue  the  rule  of  right,  but 
only  our  own  self-love,  that  universal  principle  of  action.  For  he  has  so 
intimately  connected,  so  inseparably  interwoven  the  laws  of  eternal  justice 
with  the  happiness  of  each  individiuil,  that  the  latter  cannot  be  attained  but 
by  observing  the  former;  and,  if  the  former  be  punctually  obeyed,  it  cannot 
but  induce  the  latter.  In  consequence  of  which  mutual  connection  of 
justice  and  human  felicity,  he  *has  not  perplexed  the  law  of  nature  [*4i 
with  a  multitude  of  abstracted  rules  and  precepts,  referring  merely  to 
the  fitness  or  unfitness  of  things,  as  some  have  vainly  surmised,  but  has 
graciously  reduced  the  rule  of  obedience  to  this  one  paternal  precept,  "that 
man  should  pursue  his  own  true  and  substantial  happiness."  This  is  the 
foundation  of  what  we  call  ethics,  or  natural  law;  for  the  several  articles 
into  which  it  is  branched  in  our  systems,  amount  to  no  more  than  demon- 
strating that  this  or  that  action  tends  to  man's  real  happiness,  and  therefore 
very  justly  concluding  that  the  performance  of  it  is  a  part  of  the  law  of 
nature;  or,  on  the  other  hand,  that  this  or  that  action  is  destructive  of  man's 
real  luppiness,  and  therefore  that  the  law  of  nature  forbids  it.(6) 

no  one  will  qaeation,  should  render  in  English,  honesU  vivere,  to  live  honestly.  The 
lau^oage  of  the  Institutes  is  far  too  pure  to  admit  of  that  interpretation ;  and  oesides, 
our  idea  of  honesty  is  fiilly  conveyed  bj  the  words  suutH  euique  Iribuere.  I  should  pre- 
nme  to  think  that  konesU  vivere  signifies  to  live  honorably,  or  with  decorutn,  or 
bienslance;  and  that  this  precept  was  intended  to  comprise  that  class  of  duties  of  which 
the  vioUtioDS  are  ruinona  to  society,  and  not  by  immeiliiite  but  remote  consequences,  as 
drunkenness,  debauchery,  profoneness,  extravagance,  gaming,  &c. — Cbristian. 
^6)  There  is  in  every  moral  being  a  &culty  or  sense  by  which  he  is  enabled  to  distin- 

Eish  right  from  wron^.  There  have  been  a  great  nnmlier  of  theories  among  those  who 
ve  rejected  the  doctrine  of  a  moral  sense.  They  have  succeeded  each  man  in  showing 
every  other  theory  but  his  own  to  be  baseless,  the  redueiio  ad  absurdum  of  every  other 
system,  which  ingenuity  baa  ever  framed,  would  alone  seem  to  leave  the  advocates  of  a 
moral  sense  in  poaaession  of  the  field.  The  appeal,  after  all,  must  be  made  to  every 
man's  consdousnesB.  And  why  not }  Every  other  faculty  is  proved  in  the  same  way. 
Let  anyone  attempt  to  demonstrate  that  there  is  in  men  a  natural  taste  for  beauty.  He 
will  be  met  by  preciaely  the  same  course  of  argument  as  that  which  attacks  the  exist- 
ence of  the  moial  sense,  or,  as  it  may  well  be  termed,  the  taste  for  moral  beauty.  All 
men  have  it  not  in  the  same  perfection.  In  some  it  is  undeveloped,  in  some  it  is  cor- 
rupted. Indeed,  the  same  objections  may  be  urged  against  the  perceptions  of  the  palate 
or  of  any  other  natural  sense.  That  some  men  love  the  taste  of  tooacco  by  no  means 
proves  that  there  is  not  a  natural  faculty  in  all  men  which  distinguishes  between  the 
qualities  of  sweet  and  bitter. 

The  commentator  appears  to  have  adopted  the  Idea  that  utility  ia  the  standard  of 
right  and  wrong;  in  other  words,  that  we  are  determined  in  our  judgment  of  the  moral 

Dualities  of  an  action  solely  by  a  consideration  of  its  efiect  on  our  happiness.  Such  a 
octrine  contradicts  the  common  sense  and  feeling  of  mankind.  If  a  gross  instance  of 
innatitude  to  a  benefactor — of  filial  impiety — of  marital  cruelty— is  presented  to  the 
mind,  no  man  stops  to  estimate  its  consequences  before  pronouncing  judgment  of  con- 
demnation or  feeling  a  sense  of  detestation.  If  a  grovelling  miser  were  robbed  of  his 
treasure  by  a  philanthropist  in  order  to  devote  every  cent  of  it  to  the  relief  of  sufieiing 
htmianity,  nay,  though  Uie  result  should  be  peace  and  joy  to  many  families,  without  one 
element  of  nnfaappineas  to  the  sordid  wretch  whose  property  was  Uius  wrested  from  him, 
the  common  sense  and  feeling  of  mankind  would  condemn  the  act  as  wronz-  It  would 
be  right  on  the  utilitarian  scheme,  even  if  you  give  the  widest  scope  to  the  idea  of  utility, 
as  Archdeacon  Paley  has  done;  for  even  the  precedent,  if  we  confine  its  authority  (as  all 
precedents  must  be)  to  the  very  case  given,  would  not  be  bad. 
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This  law  of  nature,  being  coeval  with  mankind,  and  dictated  by  God  him- 
self, is  of  course  superior  in  obligation  to  any  other,(7)  It  is  binding  over  all 
the  globe  in  all  countries,  and  at  all  times:  no  human  laws  are  of  any  validity, 
if  contrary  to  this;  and  such  of  them  as  are  valid  derive  all  their  force  and 
all  their  authority,  mediately  or  immediately,  from  this  original. (8) 

But,  in  order  to  apply  this  to  the  particular  exigencies  of  each  individual, 
it  is  still  necessary  to  have  recourse  to  reason,  whose  office  it  is  to  discover, 
as  was  before  observed,  what  the  law  of  nature  directs  in  every  circumstance 
of  life,  by  considering  what  method  will  tend  the  most  effectually  to  our  own 
substantial  happiness.  And  if  our  reason  were  always,  as  in  our  first  ances- 
tor before  his  transgression,  clear  and  perfect,  unruffled  by  passions, 
unclouded  by  prejudice,  unimpaired  by  disease  or  intemperance,  the  task 
would  be  pleasant  and  easy;  we  should  need  no  other  guide  but  this.  But 
every  man  now  finds  the  contrary  in  his  own  experience;  that  bis  reason  a 
corrupt,  and  his  understanding  full  of  ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interposition  of  divine 
Providence,  which,  in  compassion  to  the  frailty,  the  imperfection, 
and  the  blindness  of  human  reason,  *hath  been  pleased,  at  sundry  [^42 
times  and  in  divers  manners,  to  discover  and  enforce  its  laws  by  an 
immediate  and  direct  revelation.  The  doctrines  thus  delivered  we  call  the 
revealed  or  divine  law,  and  they  are  to  be  found  only  in  the  holy  scriptures. 
These  precepts,  when  revealed,  are  found  upon  comparison  to  be  really  a 
part  of  the  original  law  of  nature,  as  they  tend  in  all  their  consequences  to 

"  According  to  this  view,"  says  the  Rev.  Dr.  Alexander,  "  ualessa  man  is  persnaded 
that  be  shall  gain  something  by  keeping  bis  word,  he  is  under  no  obligation  to  do  it 
Even  if  God  should  clearly  make  known  nis  will  and  lay  upon  him  hia  command,  be  Is 
nnder  no  obligation  to  obey,  unless  certain  that  heahall  receive  benefit  by  sodoine.  This 
is,  indeed,  to  make  virtue  a,  mercenary  thing  and  reduce  all  motives  to  a  level.  And, 
as  self-love  or  the  desire  of  happiness  is  the  only  rational  motive  (and  all  men  posMss 
this  in  a  sufficient  degree  of  strenj^h,)  the  only  conceivable  difference  between  the  good 
and  the  bad  consists  in  the  aupenor  ta^city  which  the  one  has  above  the  other  to  dis- 
cern what  will  most  contribnte  to  happiness.  And  if  what  we  call  vice  or  sin  coutd  be 
made  to  contribute  to  happiness,  then  it  vonld  change  its  nature  and  become  virtue." 
— EUmtnts  0/ Sforai  Science,  p.  57. 

Right  and  wrong,  indeed,  are  words  which  are  often  employed  in  common  speech  in  a 
much  largersense  than  iaattacbed  to  them  by  moral  science;  and  it  b  necessary  to  dis- 
tinguish this  popular  from  their  strictly  philosophical  meaning.  Right,  in  this  popular 
sense  issynonyniouswith^j'^i/ifnO'- — fitness  to  an  end.  In  thestrictsenseof  the  word, 
aa  a  moral  quality,  right  is  conformity  to  that  rule  of  moral  conduct  which  the  con- 
science apuroves;  wrong,  that  which  it  disapproves.  It  is  not  the  conscience,  but  the 
understanaine,  which  is  called  into  exercise  when  we  judge  of  questions  of  expediency 
or  utility, — of  the  fitness  of  certain  things  or  actions  to  certain  ends.  That  feeling  of 
complacency  which,  in  its  higher  or  lower  degrees,  we  term  admiration  or  approbation, 
most  always  accompany  a  judgment  of  moral  right;  detestation  or  disapprobation,  a 
judgment  of  moral  wrong.— SB abswood. 

(7)  Jeffiers  v.  Fair,  33  Ga.  367  (186a). 

(S)  Mr.  Justice  Coleridge  remarks  that  he  nnderstaods  the  author  to  mean  by  this 
merely  that  a  human  law  against  the  law  of  nature  has  no  binding  force  on  the  con- 
science, and  that  if  a  man  submits  to  the  penalty  of  disobedience  he  stands  acquitted; 
and  that,  in  this  sense,  the  position  seems  unquestionable.  Me  subsequently  states  that 
the  bnrden  of  proof  and  the  moral  lesponsibility  in  case  of  error  lie  on  him  who  dis- 
obeys; that  is,  on  him  who  sets  up  bis  own  understanding  of  the  divine  law  as  a  ground 
in  conscience  for  refusing  to  submit  to  the  lawfully-constituted  legislature  of  the 
conntiy. 

It  appears  to  me,  however,  that,  in  such  a  case,  the  subject  or  citizen  bas  only  one  of 
two  ahematives:  revolution, — an  appeal  to  the  ultimate  power  which   exists  in  every 


society,  after  he  has  tried  all  the  ordinary  forms  of  the  constitution  to  obtain  a  repeal  of 
the  obnoxious  law,  —  or  removal  to  another  country.  I  cannot  agree  that  when  a  law, 
decided  to  be  constitutional,  ia  in  full  force,  its  provisions  can  be  conscientiously  violated, 
~~~  n  though  its  penalty  be  submitted  to.      It  may  be  necessary  to  do  so  for  a  time,  and 

L : «.-_j 0=-;—  :..-.:=— ^:-_   ._    ^._- .'„..■_        j  j^  „(,[  ^y  (hat 

V  not  be  such  as  to 


such  necessity  may  aSbrd  a  sufficient  Justification  tn  foro  consctentia.     I  d 
A  man's  drcnmstances,  and  especially,  his  relation  to  his  family,  may  not 
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man's  felicity.  But  we  are  not  from  thence  to  conclude  that  the  knowledge 
of  these  truths  was  attainable  by  reason,  in  its  present  coTTupted  state;  since 
we  find  that,  until  they  were  revealed,  they  were  hid  from  the  wbdom  of 
ages.  As  then  the  moral  precepts  of  this  law  are  indeed  of  the  same  original 
with  those  of  the  law  of  nature,  so  their  intrinsic  obligation  is  of  equal 
strength  and  perpetuity,  (9)  Yet  undoubtedly  the  revealed  law  is  of  infinitely 
more  authenticity  than  that  moral  system  which  is  framed  by  ethical  writers, 
and  denominated  the  natural  law;  because  one  is  the  law  of  nature, 
expressly  declared  so  to  be  by  God  himself;  the  other  is  only  what,  by  the 
assistance  of  human  reason,  we  imagine  to  be  that  law.  If  we  could  be  as 
certain  of  the  latter  as  we  are  of  the  former,  both  would  have  an  equal 
authority;  but,  till  then,  they  can  never  be  put  in  any  competition  together. 
Upon  these  two  foundations,  the  law  of  nature  and  the  law  of  revelation, 
depend  all  human  laws;  that  is  to  say,  no  human  laws  should  be  suffered  to 
contradict  these.  There  are,  it  is  true,  a  great  number  of  indiff^erent  points 
in  which  both  the  divine  law  and  the  natural  leave  a  man  at  his  own  liberty, 
but  which  are  found  necessary,  for  the  benefit  of  society,  to  be  restrained 
within  certain  limits.  And  herein  it  is  that  human  laws  have  their  greatest 
force  and  efficacy;  for,  with  regard  to  such  points  as  are  not  indifferent, 
human  laws  are  oidy  declaratory  of,  and  act  in  subordination  to,  the  former. 
To  instance  in  the  case  of  murder:  this  is  expressly  forbidden  by  the  divine, 
and  demonstrably  by  the  natural  law;  and,  from  these  prohibitions,  arises 

the  true  unlawfulness  of  this  crime.  Those  human  laws  that  annex  a 
*43]     punishment  to  it  do  not  at  all  increase  its  moral  guilt,  or  ^superadd 

any  fresh  obligation,  in/tro  conscienha ,{\q^  to  abstain  from  its  perpe- 
tration. Nay,  if  any  human  law  should  allow  or  enjoin  us  to  commit  it,  we 
are  bound  to  tran^ress  that  human  law,(ii)  or  else  we  must  offend  both 
the  natural  and  the  divine.  But,  with  r^;ard  to  matters  that  are  in  them- 
selves indifferent,  and  are  not  command^  or  forbidden  by  those  superior 
laws, — such,  for  instance,  as  exporting  of  wool  into  foreign  countries, — 
here  the  inferior  legislature  has  scope  and  opportunity  to  interpose,  and  to 
make  that  action  unlawful  which  before  was  not  so, (12) 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with  other  individuals, 
there  would  be  no  occasion  for  any  other  laws  than  the  law  of  nature,  and  the 
law  of  God.  Neither  could  any  other  law  possibly  exist:  for  a  law  always 
supposes  some  superior  who  is  to  make  it;  and,  in  a  state  of  nature,  we  are 
all  equal,  without  any  other  superior  but  Him  who  is  the  author  of  our  being. 
But  man  was  formed  for  society;  and,  as  is  demonstrated  by  the  writers  on 
this  subject,  {Ji)  is  neither  capable  of  living  alone,  nor  indeed  has  the  courage 
to  do  it.     However,  as  it  is  impossible  for  the  whole  race  of  mankind  to  be 

(6)  Pufl^iidorr,  I.  T.  c  1,  compkrcd  wltb  Bkrbeyrac'B  Commenlaiy. 

make  this  justification  permanently  a  good  one.     All  I  mean  to  say  is  that  be  ought  not 
voluntarily  to  place  himself,  or  remain,  in  such  a  position. — Sharswood. 

The  law  of  nature  is  binding  only  in  the  forum  of  conscience:  a  person  cannot  be 
legally  bound,  or  authorized,  officially  to  disregard  a  law  which  it  ia  the  legal  duty  of 
his  office  to  enforce.     Qtr  v.  Quimby,  54N.  H.  611  (1874). 

(9)  I  must  elect  between  a  statutory  regulation  (demoializing  in  its  inSuence  and 
tendency,  encouraging  a  system  akin  to  free  love)  and  an  express  divine  law,  I  do  not 
hesitate  to  disregard  the  one  and  observe  the  other,  adopting  the  language  of  Blackstone, 
Sk..  i,  p,  43,  as  expressive  of  my  conviction  of  the  obligation  of  law,  Lanier  v.  Lanier 
SHeii,  (Tenn.)47=('87I)■ 
(Io]  [In  the  Court  of  Conscience.] 

(It)  The  Courts  of  a  State,  when  called  upon  to  administer  the  municipal  law  ol 
another  State,  will  not  do  so  if  the  law  of  the  other  State  runs  counter  to  the  funda- 
mental idea  of  moraUty  as  received  in  the  latter  State.    Forbea  v.  Cochran,  3  Bam.  & 
Cress.  447-71  ( 1814). 
(13)  HcKinney'sJus.  7  (4e4.  1887), 
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united  in  one  great  society,  they  must  necessarily  divide  into  many,  and  form 
separate  states,  commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourse.  Hence  arises  a  third  kind  of 
law  to  regulate  this  mutual  intercourse,  called  "the  law  of  nations,"  which, 
as  none  of  these  states  will  acknowledge  a  superiority  in  the  other,  (13)  can- 
not be  dictated  by  any,  but  depends  entirely  upon  the  rules  of  natnnil  law,  01 
upon  mutual  compacts,  treaties,  leagues,  and  agreements  between  these 
several  communities:  in  the  construction  also  of  which  compacts  we  have  no 
other  rule  to  resort  to,  but  the  law  of  nature;  being  the  only  one  to  which  all 
the  communities  are  equally  subject;  and  therefore  the  civil  law((r)  very 
justly  observes,  that  quod  naturaHs  ralio  inter  omnes  homines  eonsHtuit, 
vacatur  jus  gentium.  (14) 

*Thus  much  I  thought  it  necessary  to  premise  concerning  the  law  of  [^44 
nature,  the  revealed  law,  and  the  law  of  nations,  before  I  proceeded  to 
treat  more  fully  df  the  principal  subject  of  this  section,  municipal  (15)  or 
civil  law;  that  is,  the  rule  by  whiti  particular  districts,  communities,  or 
nations,  are  governed;  being  tiius  defined  by  Justinian,  (rf)  "jus  civile  est 
quod quisque siH populus  constitutt.' X16)     Icallit  mtinib^/ law,  in  compli- 


(13)  Heimw.  BridaultriHa^.,37MiM,  i      .    „ 

(14)  [That  mlewLich  natural  reason  haadictatedtoallmen  iacalled  the  Uwof  nationa.l 
nie  law  of  nature,  or  morality,  which  teaches  the  duty  toward  one's  neighbor,  would 
•carce  be  wanted  in  a  solitary  state,  where  man  ia  unconnected  with  man.  A  state  of 
nature,  to  which  the  laws  of  nature,  or  of  morals,  more  particularly  refer,  must  si^^ 
the  state  of  men,  when  they  associate  together  previous  to,  or  independent  of,  the  insti- 
tntions  of  regular  government.  The  ideal  equality  or  men  in  such  a  state  no  move 
precludea  the  idea  of  a  law,  than  the  snppoeed  equality  of  subjects  in  a  republic.  The 
superior,  who  would  prescribe  and  enforce  the  law  in  a  state  of  nature,  would  be  the  col- 
lective fbrce  of  the  wise  and  good,  aa  the  superior  in  a  perfect  republic  is  a  majori^ 
of  the  people,  or  the  power  to  which  the  majority  delegate  their  authority. — Cbristiah. 

Modem  writeiB  have  agreed  that  the  term  International  Law  is  more  proper  than  lAw 
of  Nations,  jus  gentium  is  rather  what  Adam  Smith  has  called  natural  juritpmdence, 
which  he  says  is  "a  theory  of  the  principles  which  ought  to  run  through,  and  to  be  the 
foundation  of,  the  laws  of  all  nations."  The  two  phiaaeajus  naiura  and  jus  gentium 
are  used  by  the  Roman  lawyera  almost  indiscriminately.  Jus  Jectale  more  properly  was 
employed  to  express  among  the  Romans  what  wemeanby  thelawof  nations.  They  bad 
a  collie  of  heralda,-by  whose  ministry  the  declaration  of  war  was  a|ways  announced  to 
the  enemy,  and  by  whom  occasionally,  no  doubt,  questions  connect^  with  the  relation 
of  states  were  cotisidered.  The  history  of  Rome  is  e  history  of  contfnual  wars.  From 
Noma  to  Augustus,  the  gates  of  the  temple  of  Janus  were  never  closed.  Rence  mort  of 
tbeqnestions  which  arose  must  necessarily  have  been  connected  with  a  state  of  war.  On 
the  other  hand,  the  definition  of y^j.^^MAwto  by  the  D^est  is,  Quod  naturalis  ratio  inter 
omnes  homines  amstittiit,  idgue  apiid  omnes peraguecustodiiurvocaturque  jus  gentium.  . 
— fHg.  i.  4.  What  is  termed  the  Law  of  Nations  was  more  accurately  called  the  jus 
inter  gentes — the  law  between  or  among  nations — by  Dr.  Zouch,  an  English  civilian, 
distinguiahed  in  the  celebrated  controversy  between  the  civil  and  common  lawyers, 
during  the  reign  of  Charles  II.,  as  to  the  extent  of  the  admiralty  jurisdiction.  Hesi%- 
gestea  this  teem  as  more  appropriate  to  express  the  real  scope  and  object  of  the  law. 
An  equivalent  term  in  the  French  langnt^  was  subsequently  proposed  by  Chancellor 
D'Agneaaean,  as  better  adapted  to  exfuess  the  idea  properly  annex»3  to  that  system  of 
jUTispmdence  commonly  called  U  droit  des  gens,  but  which,  according  to  him,  ought  to  . 
oc  aMeAie droit  entre  les  gens.  The  term  International  Law  has  since  been  advocated 
by  Mr.  Bentham,  as  well  adapted  to  express  in  our  language,  "  in  a  more  significant 
manner,  that  branch  of  jurisprudence  which  goes  under  the  name  of  law  of  nations, — a 
denomination  [he  remarks]  so  uncharacteristic,  that,  were  it  not  for  the  force  of  custom, 
it  would  rather  seem  to  lefer  to  internal  or  municipal  jurisprudence. "  The  terms  Inter- 
naiionai  Law  uiA  Droit  international  have  now  taken  root  mourlegal  nomenclature,  and 
are  constantly  used  in  all  discussions  connected  with  this  important  science.  — SRARSwoon. 

(15)  Mnnicipal  law  is  the  law  of  an  individual  State  or  nation.  It  is  the  rule  by  which 
a  particular  district  or  community  ia  governed.  Agricul.  Society  v.  Houseman,  81  Mich. 
«09-«i5(iS9o). 

'16)  [Mnnidjial  law  ia  that  which  a  people  have  decreed  for  themselves.] 
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ance  with  common  speech;  for,  though  strictly  that  expression  denotes  the 
particular  customs  of  one  single  municipium  or  free  town,  yet  it  may  with 
sufficient  propriety  be  applied  to  any  one  state  or  nation  which  is  governed 
by  the  same  laws  and  customs. 

Municipal  law,(i7)  thus  understood,  is  properly  defined  to  be  "a  ruleof 
civil  conduct  prescribed  by  the  supreme  power  in  a  state,  commanding  ( i8) 
what  is  right  and  prohibiting  wlmt  is  wrong."(t9)  Let  us  endeavor  to 
explain  its  several  properties,  as  they  arise  out  of  this  definition.  And,  first, 
it  is  a  rule :  not  a  transient  sudden  order  from  a  superior  to  or  concerning 
a  particular  peraon;  but  something  permanent,  uniform,  and  universal. 
Therefore  a  particular  act  of  the  l^^ature  to  confiscate  the  goods  of  Titius, 

(17)  Hunicipal  law  is  composed  of  those  rules  of  dvil  conduct  which  one  ti&ii^TeBset 
at  the  peril  of  a  liability  enforced  by  the  State. 

(IS)  A  law  cannot,  from  its  inherent  nature,  be  a  contract.  Plank  Rd.  Co.  v.  Husted, 
3  O.  St,  578-82(1854).  Sanders  :>.  Cabonias,  43  Ala.  i9o{tS69).  Ex  parU  Sehna  tt  O. 
R.  R.  Co.,  45  Ala.  696-736  {1871).  Comm.  v.  Bent,  i  Mo.  169(1822).  Binn's  Jna.  (10 
^1895)76.     I  Barb.  Rights  Pers.  and  Prop.  5(1890). 

(19)  Though  the  learned  judge  treats  this  as  a  favorite  definition,  yet,  when  it  is 
ezBfflined,  it  will  not  perhaps  appear  bo  aatisfkctorj  as  the  definitioa  of  civil  or  municipal 
Uw,  or  the  law  of  the  land,  cited  above  from  Justinian's  Institutes,  viz.,  Quod  quisqtu 
p<^%ilus  ipse  sibi  jus  constiiuit,  id  ipsius  proprium  civitalis  est  vocalurque  jus  civile, 
quasi  jus  propriuiM  ipsius  civitalis.  [That  which  a  people  have  decreed  as  law  for  them- 
selves is  peculiar  to  that  dty  or  nation,  and  is  called  the  civil  law,  as  being  the  law  of 
that  particular  country.] 

A  municipal  law  is  completely  expressed  by  the  first  branch  of  the  definition;  "Arule 
of  civil  conduct  prescribed  by  the  supreme  power  in  a  state."  And  the  latter  branch, 
"commanding  what  is  right,  and  prohibiting  what  is  wrong, "  must  either  be  superfluous, 
or  convey  a  defective  idea  of  a  municipal  law;  for  if  right  and  wrong  are  referred  to  the 
municipal  law  itself,  then  whatever  it  commands  ia  right,  and  what  it  prohibits  is  wrong, 
and  the  clause  would  be  insignificant  tautology.  Butifrieht  and  wrong  are  to  be  referred 
to  the  law  of  nature,  then  the  definition  will  become  deficient  or  erroneous;  for  though 
the  municipal  law  may  seldom  or  never  command  what  is  wrong,  yet  in  ten  thousand 
instances  it  forbids  vhat  is  right. — It  forbids  an  unqualified  person  to  kill  a  hare  or  a 
partridge;  it  forbids  a  man  to  exercise  a  trade  without  having  served  seven  years  as  an 

3>prentice;  it  forbids  a  man  to  keep  a  horse  or  a  servant  without  paying  the  tax.  Now 
I  these  acts  were  perfectly  right  before  the  prohibition  of  the  municipal  law.  The 
litter  clause  of  this  definition  seems  to  have  been  taken  from  Cicero's  definition  of  a  law 
of  nature,  though  perhaps  it  is  there  free  from  the  objections  here  suggested;  Lex  est 
SutniHaralis  insila  d  nalurd  qua  jubet  ea,  qutejacienda  sunt  prohiielque  conlraria. — Cic. 
deLeg.  lib.  ic.  6. 

The  description  of  law  given  by  Demosthenes  is  perhaps  the  most  perfect  and  satis- 
lactory  that  fran  either  be  found  or  conceived:  Oi  if  116/iot  rd  cfuaim'  khI  rd  noUi'  xai  tA 
avfi^poii  ^otJflvrai,  nal  tobto  (ittowji.  ml  lirtitav  tvptd^,  KOiviv  rotiro  irp6iayjia  an-Edrijflij, 
namv  Vtov  kqI  ofuMov.  mi  rour',  ^i  v6poi,  ^i  n-dvrof  Trpwn^i  TitWeeOai  di^  )ro?.U  mi  liiXuiff,  in  irdf 
i^i  vd/iof  ciptifia  itiv  Koi  Siipov  BcCiv,  66ypa  iT  avdpimav  ^pmi/iuv,  itravopBofia  ie  ruv  iiarvaiuti 
Kai  fuioujiuv  dfiapnju&Tuv,   TrdAfuc  6i  omS^Krf  laavit'  Ka&  ^  iratti  'irpne^icet  C^v  totf  iv  r^  ir6Xei. 

["Thedesignandobject  of  thelawsis  to  ascertain  what  is  just,  honorable,  and  expedient; 
and,  when  that  ia  discovered,  it  is  proclaimed  aa  a  geneial  ordinance,  equal  and  impartial 
to  all.  This  is  the  origin  of  law,  which,  for  various  reasons,  all  are  under  an  obligation 
to  obey;  but  especially  because  all  law  is  the  invention  and  gift  of  Heaven,  the  senti- 
ment of  wise  men,  the  correction  of  every  offence,  and  the  general  compact  of  the  state; 
to  live  in  conformity  with  which  is  the  duty  of  every  individual  in  society."] — Oral.  I, 
ami,  Aristogit. — Christian. 
It  haa  been  justly  observed  that  the  last  clause  of  this  definition  is  surplusage,  if  the 


or  wrong  to  the  action  in  itself  considered,  commanded  or  prohibited.  Right  or  wrong 
are  abstract  moral  qualities,  resulting  necessarily  from  the  relations  of  persons  or  things. 
No  law  can  make  that  right  which  ts  itself  wrong.  The  definition  of  Cicero  certainly 
avoids  this  objectionable  feature  of  Blackstone's  language: — Lex  est  sutnma  ratio  insila 
i  naturd,  qutsjuAel  ea,  qua  facienda  sunt  ptokibetque  contraria.  If  the  definition  of  the 
text  were  modified  so  as  to  conform  to  this  idea,  it  would  be  better; — "  Municipal  law  is 
arule  of  civil  conduct  prescribed  by  the  supreme  power  in  a  state,  commanding  what  is  to 
be  done,  and  forbidding  the  contrary."— Shars wood. 
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or  to  attaint  him  of  high  treason,  does  not  enter  into  the  idea  of  a  municipal 
law:  for  the  operation  of  this  act  is  spent  upon  Titius  only,  and  has  no  rela- 
tion to  the  community  in  general;  it  is  rather  a  sentence  than  a  law. (20,  21) 
But  an  act  tg  declare  that  the  crime  of  which  Titius  is  accused  shall  be 
deemed  high  treason:  this  has  permanency,  uniformity,  and  universality, 
and  therefore  is  properly  a  rule.  It  is  also  called  a  ruleXa)  to  distinguish 
it  from  advice  or  counsel,  which  we  are  at  liberty  to  follow  or  not,  as  we  see 
proper,  and  to  judge  upon  the  reasonableness  or  unreasonableness  of  the 
thing  advised:  whereas  our  obedience  to  the  law  depends  not  upon  our  appro- 
bation, but  upon  the  maker's  will.  Counsel  is  only  matter  of  persuasion,  law 
is  matter  of  injunction;  counsel  acts  only  npon  the  willing,  law  upon  the 
unwilling  also. 

*  It  is  also  called  a  mle  to  distinguish  it  from  a  compact  or  agree-  [*45 
ment;  (23)  for  a  compact  is  a  promise  proceeding  from  us,  law  is  a  com- 
mand directed  to  us.  The  language  of  a  compact  is,  "  I  will,  or  will  not,  do 
this;"  that  of  a  law  is,  "  thou  shalt.  or  shalt  not,  do  it."  It  is  true  there  is 
an  obligation  which  a  compact  carries  with  it,  equal  in  point  of  conscience 
to  that  of  a  law;  but  then  the  original  of  the  obligation  is  different.  In 
compacts  we  ourselves  determine  and  promise  what  shall  be  done,  before  we 
are  obliged  to  do  it;  in  laws,  we  are  obliged  to  act  without  ourselves  deter- 
mining or  promising  anything  at  all.  Upon  these  accounts  law  is  defined  to 
be  "a  rule." 

Municipal  law  is  also  "  a  rule  0/  civil  conduct."  This  distinguishes 
municipal  law  from  the  natural,  or  revealed;  the  former  of  which  is  the  rule 
of  moral  conduct,  and  the  latter  not  only  the  rule  of  moral  conduct,  but  also 
the  rule  of  &ith.  These  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himself,  and  to  his  neighbor,  considered  in  the  light  of  an  individual. 
But  municipal  or  civil  law  regards  him  also  as  a  citizen,  and  bound  to  other 
duties  towards  his  neighbor  than  those  of  mere  nature  and  religion:  duties, 
which  he  has  engaged  in  by  enjoying  the  benefits  of  the  common  union ;  and 
which  amount  to  no  more  than  that  he  do  contribute,  on  bis  part,  to  the 
subsistence  and  peace  of  the  society. 

It  is  likewise  "a  ml^ prescribed."  Because  a  bare  resolution,  confined  in 
the  breast  of  the  legislator,  without  manifesting  itself  by  some  external  sign, 
can  never  be  properly  a  law.  It  is  requisite  that  this  resolution  be  notified 
to  the  people  who  are  to  obey  it.  But  the  manner  in  which  this  notification 
is  to  be  made,  is  matter  of  very  great  indiSerence.  It  may  be  notified  by 
universal  tradition  and  long  practice,  which  supposes  a  previous  publication, 
and  is  the  case  of  the  common  law  of  England.  It  may  be  notified  viva  voce, 
by  officers  appointed  for  that  purpose,  as  is  done  with  regard  to 
proclamations,  and  such  acts  of  parliament  as  are  appointed  *  to  be  ['''46 
publicly  read  in  churches  and  other  assemblies.  It  may  lasdy  be 
notified  by  writing,  printing,  or  the  like;  which  is  the  general  course  taken 
with  all  our  acts  of  parliament.     Yet,  whatever  way  is  made  use  of,  it  is 


o  another  person  would  be  a 
actofTiotenceandnotlaw.  State  v.  Express  Co. ,  60  N.  H.  218-55  {1880).  Regents  Univ. 
Md.  V.  Williams,  9  Gill  and  Johns.  (Md.).  365-412  (18;^}. 

(31)  The  act  to  confiscate  the  goods  ofTilius  would,  in  Latin,  be  lex  noijus;  in  French 
lot  not  droit:  in  English,  however,  it  is  called  law.  Public  and  private  acta  of  the  legis- 
latnre  are  indiscriniinately  termed  laws. — Shasswood. 

(33)  The  phrases,  "  law  of  the  land,"  "  due  process  of  law,"  are  fully  discussed  with 
especial  reference  to  their  application  to  criminal  procedure  in  State  v.  Knigfat,  43  Me, 
II-I32  (1857);  so  also  the  meaning  of  "local  or  special  law,"  as  distingui^ed  from  a 
general  law,  in  an  election  case,  in  People  ex  rel.  etc.  v.  HoEFinan,  116  111.  587-629  (1S86). 

(13)  Landon  v.  Litchfield,  1 1  Conn.  366  ( 1836). 
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incumbent  on  the  promulgators  to  do  it  in  the  roost  public  and  perspicuous 
manner,(z4)  not  like  Caligula,  who  (according  to  DJo  Cassius)  wrote  his  laws 
in  a  very  small  character,  and  bung  tbem  upon  high  pillars,  the  more  effec- 
tually to  ensnare  the  people.  There  is  still  a  more  unreasonable  method 
than  this,  which  is  called  making  of  laws  ex  post  facto;  (25)  when  after  an 
action  (indifferent  in  itself)  is  committed,  the  legislator  then  for  the  first  time 
declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upon  the  person 
who  has  committed  it.  (26)  Here  it  is  impos^ble  that  the  party  could  fore- 
see that  an  action,  innocent  when  it  was  done,  should  be  aftc^ards  converted 
to  guilt  by  a  subsequent  law;  he  had  therefore  no  cause  to  abstain  from  it; 
and  all  punishment  for  not  abstaining  must  of  consequence  be  cruel  and 
unjust.  («)  (27)  All  laws  should  be  therefore  made  to  commence  in  future, 
and  be  notified  before  their  commencement;  which  is  implied  in  the  term 
"prescribed."  (38)     But  when  this  rule  is  in  the  usual  manner  notified,  or 

(c)  Such  lam  udodk  the  RomaDS  vera  denoml-      cniel,  DothlnB  Tnore  iDjurlooB.  notbtngwhlch  lotbli 
DMed  firivUegia?  or  pilT&le  lBWB.af  wblch  Cicero       tutkin  could  be  1e«  lolenble."] 
<clc  lep.  S,  lit,  uid  In  ht>  ontlon,  |M«  damn.  17)  tbui  *  An  B  p«(/<uto  litw  nuy  beeltberof  a  public  < 


■peaki :  ■'  VOant  leoa  lacnlM,  mtant  diutdedm  latmla,  ot  i.  private  n&lure:  and  when  we  apoik  genravilr 

J(nMpri«(i>ADiatetmufrn»[irfr<(l«N<maliirMInrfum.  of  an  ec  potl  faeki  law,  we  perbapB  alwavimean  a 

Ifemo  mquam  (uKI  (KiWMenuMfaf  nOa  prraic&ilat,  lav  which  oompiebciHii  the  whole  communttr. 

-'Saaad  nfaw  tee  cMtat  Jtrre pouiL''   ["TheBa-  "^'  " '-""' — ■*  ■ 

Id  Uwi  (orbid,  tbe  twelve  taMw  forbid,  that  the 


The  Roman  prireeeta  nem  to  correapond  lo  ol. 
blll>  or  attainder,  and  blllii  or  palm  and  penaJtlea. 
which,  tbougb  In  their  nature  ther  are  (xpnitjlubi 
law*,  ret  are  oever  cftlled  kl— Chubtun. 


(14)  Tbe  law  should  be  promulgated  in  the  most  pntdic 
Brooks  V.  Cooper,  50  N.J.  Eq.  766(1893).     Moore  v.  Letchford,  35  Tex.  lai  (1871). 

(25)  The  geneialnileia  that  no  statute  retrospects  beyond  the  time  of  its  commencement 
Hie  term  "ex  post  facto"  is  in  principle  eqitally  applicable  to  dvil  proceedings.  Duh 
V.  Van  Kleeck,  7  Johnson,  495  (1811);  ontseeas  to  themcaningof  the  words ?.r/wJ*_/arfo 
State,  Bonney  v.  Collector  etc.,  a  Vroom  (N.  J.)  135  (1864),  and  Forayth  v.  Marbury,  I 
Charlton  (Ga.)  338  (1830);  Ctirtis  v.  Leavitt,  15  N.  Y.  153  (18^7);  Peop.  v.  Supervinn, 
4j  N.  Y.  i30'4  (1870).  No  statute  should  be  construed  to  give  it  a  retrospective  efiect  to 
divest  vested  rights,  unless  such  intent  be  expressed  in  terms.  Thome  v.  San  Francisco, 
4Cal.  134  (1854)-     State  etc.  Bonney  f.  Collector  etc.,  1  Vroom  (N.J.)  135  (1864!. 

(36)  "An  ex  post  fa^  law  is  one  which  is  enacted  after  the  ofience  has  been  committed, 
and  which  in  relation  to  it  or  its  consequences  alters  the  situation  of  tbe  accnsed  to 
his  disadvantage.  Tbe  classes  are:  i.  Laws  that  malce  an  act  done  before  the  passing  of 
tbe  law,  and  which  was  innocent  when  done,  criminal  and  punish  auch  act  3.  Laws 
that  aggravate  a  crime  or  make  it  greater  than  it  was  when  committed.  3.  Laws  which 
change  the  punishment  and  inflict  a  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed.  4.  Laws  that  alter  the  legal  rules  of  evidence  and  receive  less  or 
different  testimony  than  the  law  required  at  the  time  of  the  commission  of  the  offence 
in  order  to  convict  the  offender." — Am.  and  Eng.  Enc.  of  Law,  vol.  vii,  p.  516.  As  to 
the  repeal  of  an  exemption  law,  Woart  v.  Winnick,  3  N.  H.  473-5  (18^1);  an  altered 
statute  against  carrying  concealed  weapons,  citing  quite  a  number  of  authorities, 
Lindzey  v.  State,  63  Miss.  543--5  (188S);  see  also  State  v.  Ryan,  13  hitnn.  375  (1S68). 

(ayl  The  well  known  case  of  Calder  v.  Bull  presents  at  an  early  day  tbe  view  of  the 
Supreme  Court  of  the  United  States  upon  this  question  of  what  amounts  to  an  ex  post 
facto  law  and  the  legislative  power  of  the  states,  3  Dall.  387-396  (179B).  In  Calder 
V.  Bull  the  probate  Af  a  will  was  refused  by  the  court,  and  tbe  legislature  set  aside  tbe 
decree  and  ordered  a  new  heariuK  with  the  right  of  appeal,  not  given  by  the  old  I 


under  which  the  will  was  probated;  held,  this  was  not  an  ex  post  facta  law,  nor  improper 
as  a  retrospective  law,  because  no  right  of  oroperty  had  vested  in  the  heir  by  virtue  of 
the  decree  rejecting  the  wiU,  and  no  vesten  right  was  divested  by  the  resolution  of  the 


Dall.  (Pa.  I  53-7  ('781V 

(28I  Tbe  general  rule  is  that  laws  commence  in  the  future,  Sacliett  v.  Andross,  5  Hill, 
334(1848).  £':r^rtopaa»T<>f.4  W.  Va.  213  (1870).  Perkinsf.  Perkins,  7Conn.  564(182^). 
Eerrf.  Jones,  19  Ind.  35^  (1S61).  Hannum  Adm.  v.  BankTenn.,  i  Caldw.  (Tenn.)  401 
(18601.  Wheelwright  v.  Greer,  93  Mass.  391  (i86sl.  Ganson  v.  City  of  Bu&lo,  a  N.  Y, 
ns  (1873).  Redd  w.  HaiKraves,4oGa.  a4(.869).  Lewis  f.  Brackenndge,  1  Black.  (Ind.) 
aaa  (i8aa).  Myers  on  Vested  Rights,  ii  (1891),  also  pages  13  and  137,  this  last  citing 
Town  of  Goshen  v.  Town  of  Stonington,  4  Conn.  309  (iSaa),  holding  that  where  not 
forbidden  by  the  constitntiou,  acts,  just  and  reasonable,  and  the  affecting  antecedent 

3« 
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prescribed,  it  is  then  the  subject's  business  to  be  thoroughly  acquainted 
therewith;  for  if  ignorance,  of  what  he  might  know  were  admitted  as  a 
legitimate  excuse,  the  laws  would  be  of  no  effect,  but  might  ^ways  be 
eluded  with  impunity.(s9) 


dnned  in  existence  for  three  years  after  the  time  limited  by  their  charters,  for  the 
pnrpioeeof  snin^aud  being  sued,  settling  and  closing  their  concerns,  etc,  but  not  for 
continuing  bosiness  is  constitutional.  Poeter  v.  Ba^  Bank,  t6  Mass.  354  (iSig).  An 
indemnity  law,  though  retrospective,  is  valid,  even  though  it  theret>y  cuts  off  the  right 
to  recover  redress  by  suit  for  &lse  imprisonment  Phillips  v.  Eyre,6L.  R.  Q.  B.  (1870- 1) 
1-J5.  Thisrecent  English  cose  Is  noteworthy  for  being  largely  decided  upon  the  authority 
of  the  AmericAD  cases  of  Calder  v.  Bull,  3  Dall.  386,  and  the  Charles  River  Bridge  v. 
WancD  Brid^,  il  Pet,  420. 

(2^)  Many  instances  formerly  occurred  of  acts  of  parliament  taking  effect  prior  to  the 
possiag  thereof,  by  legal  relation  from  the  first  day  of  the  session.  See  I ,  Lev.  91 .  4  T.  R. 
6G0;  but  this  is  remedied  by  33  Geo.  HI.  c.  13;  and  frequently  it  is  provided  that  the  act 
shall  commence  at  a  future-named  day. 

In  Pennsylvania,  every  law,  unless  a  different  time  be  prescribed  therein,  takes  effect 
on  the  day  of  its  final  «issage. 

The  statutes  of  the  United  Statea  take  effect  from  their  date,  i  Kent's  Com.  436;  i 
Galljs.  6z;  7  Wheat.  164.  The  constitution  of  the  United  States  prevents  Congress  from 
^aswaa  any  ex- post  facto  law.  Article  i,  sec.  a,  \  3.  So,  article  i,  sec  10,  J  i,  prevents 
any  Suite  tiom^aaNu^  a.n.y  ex  post  facta  \av,  or  law  impairing  the  ohM^tion  oi  contracts, 
^y  ex  post  facto  laws  is  only  meant  laws  relating  to  cnmt'ffaA  not  civil,  matters.  7  Johns. 
K.  477:  3  Dallas  386,     See,  however,  3  Peters,  681.— Mr.  Justice  Johnson's  opinion. 

According  to  the  rule  of  the  Bnglisb  law,  acts  of  parliament  took  e£tect  by  relation  to 
the  first  day  of  the  session  of  parliament  at  which  they  were  paawd,  unless  some  other 
day  was  mtecially  named  in  the  body  of  the  act.  The  entire  session  of  parliament  was 
regarded  by  a  fiction  as  one  day.  In  the  case  of  the  King  v.  Thurston,  this  doctrine  of 
carryitig  a.  statute  back  by  relation  to  the  first  day  of  the  session  was  admitted  in  the 
King's  Bench,  although  the  consequence  of  it  was  to  render  an  act  murder  which  would 
not  nave  been  so  without  such  relation,  (i  Lev,  91.)  By  the  stat  33  Geo.  III.  c.  13,  it 
was  declared  that  statutes  are  to  have  effect  only  from  the  time  they  receive  the  r^al 
assent;  and  the  former  rule  was  abolished,  to  use  the  words  of  the  statute,  by  reason  of 
"  its  great  and  manifest  injustice." 

In  the  United  States,  aa  act  of  Congress  takes  effect  from  the  time  of  its  passage.    So 

widespread  is  the  territoiy  thr  —'--••:'--'-  -'■--i-:-i >.-  -ic^.j  l_  .l : r 

nich  act,  that  it  is  impossible  I 
time  after  it  has  been  passed. 

The  Code  Napoleon  declared  that  laws  were  binding  from  the  moment  their  promulga- 
tion could  be  known;  and  that  the  promulgation  should  be  considered  as  known  In  Ute 
department  of  the  Imperial  residence  one  day  after  that  promulgation,  and  in  each  of  the 
other  departments  of  the  French  empire  after  the  expiration  of  the  same  space  of  time, 
augmented  by  as  many  days  as  there  were  distances  of  twenty  leagues  between  the  seat 
of  government  and  the  place.  The  New  York  Revised  Statutes  luive  also  declared  that 
every  law,  unless  a  difterent  time  be  prescribed  therein,  shall  take  effect  throughout  the 
State  on  and  not  before  the  twentieth  day  after  the  day  of  its  final  passage. 

By  the  constitution  of  the  United  Stat^,  art  i,  s.  8  and  10,  Congress  and  the  States  are 
forbidden  to  pass  ex  post  facto  laws.     An  ex  post  facto  law  is  one  which  renders  an  act 

Knishable  in  a  manner  in  which  it  was  not  punishable  when  it  was  committed.  Every 
V  that  makes  an  act  done  before  the  passing  of  the  law,  and  which  was  innocent  when 
done,  criminal,  or  which  aggravates  a  crime  and  makes  it  greater  than  it  was  when  it  was 
committed,  or  which  changes  the  punishment  and  inflicts  a  greater  punishment  than  the 
lawannexed  to  the  crime  when  committed,  or  which  alters  the  legal  rules  of  evidence  and 
makes  less  or  different  testimony  than  the  law  required  at  the  time  of  the  commisuon  of 
the  offence  enfficieut  in  order  to  convict  the  offender,  falls  within  this  definition.  Ex 
post  facio  laws  relate  to  penal  and  criminal  proceedings,  which  imfiose  punishments  or 
rorfeitures,  and  not  to  civil  proceedings,  which  affect  private  rights  retrospectively. 
Retrospective  laws  and  State  laws  divesting  vested  rights,  unless  ex  post  facto,  or  impair- 
ing the  obligation  of  contracts,  do  not  fall  within  the  prohibition  contained  in  the  con- 
stitution of  the  United  States,  however  repugnant  they  may  be  to  the  principles  of  sound 
legislation.  Of  retrospective  laws  Lord  Bacon  says,  "  Cujus  generis  leges,  raro  et  magna 
mm  cautione  sunt  adhibendee:  neqne  enim  placet  Janus  in  legibns."— TViu:/.  de  fust. 
Univ.,  aphorism  xlvii.  I  Kent  Com.  405.  Calder  v.  Bull,  3  DalC  386.  Fletcher  v.  Peck, 
6  Cnmch,  135.    Satterlee  v.  Uatthewson,  3  Peters,  413.    Watson  v.  Mercer,  8  Peters,  88.— 

8HU9WOOD. 
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But  ferther:  municipal  law  is  "a  rule  of  civil  conduct  prescribed  fry  the 
supreme  power  in  a  stale."  For  legislature,  as  was  before  observed,  is  the 
greatest  act  of  superiority  that  can  be  exercised  by  one  being  over  another. 
Wherefore  it  is  requisite  to  the  very  essence  of  a  law,  that  it  be  made  by  the 
supreme  power.     Sovereignty  and  legislature  are  indeed  convertible  terms; 

one  cannot  subsist  without  the  other.(3o) 
*47]         *This  will  naturally  lead  us  into  a  short  inquiry  concerning  the 

nature  of  society  and  civil  government;  and  the  natural,  inherent 
right  that  belongs  to  the  sovereignty  of  a  state,  wherever  that  sovereignty  be 
lodged,  of  making  and  enforcing  laws. 

The  only  true  and  natural  foundations  of  society  are  the  wants  and  the 
fears  of  individuals.  Not  that  we  can  believe,  with  some  theoretical  writers, 
that  there  ever  was  a  time  when  there  was  no  such  thing  as  society  either 
natural  or  civil;  and  that,  from  the  impulse  of  reason,  and  through  a  sense 
of  their  wants  and  weaknesses,  individuals  met  together  in  a  large  plain, 
entered  into  an  original  contract,  and  chose  the  tallest  man  present  to  be 
their  governor.  This  notion,  of  an  actually  existing  unconnected  state  of 
nature,  is  too  wild  to  be  seriously  admitted:  and  besides  it  is  plainly  contradic- 
tory to  the  revealed  accounts  of  the  primitive  origin  of  mankind,  and  their 
preservation  two  thousand  years  afterwards;  both  which  were  effected  by  the 
means  of  single  families.  These  formed  the  first  natural  society,  among 
themselves;  which,  every  day  extending  its  limits,  laid  the  first  though 
imperfect  rudiments  of  dvil  or  political  society:  and  when  it  grew  too  large 
to  subsist  with  convenience  in  that  pastoral  state,  wherein  the  patriarchs 
appear  to  have  lived,  it  necessarily  subdivided  itself  by  various  migrations 
into  more.  Afterwards,  as  agriculture  increased,  which  employs  and  can 
maintain  a  much  greater  number  of  hands,  migrations  became  less  frequent: 
and  various  tribes,  which  had  formerly  separated,  reunited  again;  sometimes 
by  compulsion  and  conquest,  sometimes  by  accident,  and  sometimes  perhaps 
by  compact  But  though  society  had  not  its  formal  beginning  from  any 
convention  of  individuals,  actuated  by  their  wants  and  their  fears;  yet  it  is 
the  sense  of  their  weakness  and  imperfection  that  keeps  mankind  together; 
that  demonstrates  the  necessity  of  Uiis  union;  and  that  therefore  is  the  solid 
and  natural  foundation,  as  well  as  the  cement  of  civil  society.  And  this  is 
what  we  mean  by  the  original  contract  of  society;  which,  though  perhaps  in 
no  instance  it  has  ever  been  formally  expressed  at  the  first  institution  of  a 

state,  yet  in  nature  and  reason  must  always  be  understood  and  implied, 
♦48]     *  in  the  very  act  of  associating  together;  namely,  that  the  whole  should 

protect  all  its  parts,  and  that  every  part  should  pay  obedience  to  the 
will  of  the  whole,  or,  in  other  words,  that  the  community  should  guard  the 
rights  of  each  individual  member,  and  that  (in  return  for  this  protection) 
each  individual  should  submit  to  the  laws  of  the  community;  without  which 
submission  of  all  it  was  impossible  that  protection  should  be  certainly 
extended  to  any.(3i) 

(30)  In  one  of  the  recent  esses  on  the  subject  of  the  power  of  the  legislature,  tlie  Loan 
Am'o  o.  TopelcB,  20  Wall.  662  (1874),  Judge  Miller  clearly  seta  forth  the  radical  dif- 
ference between  the  American  and  the  English  ideas  of  absolute  sovereignty.  "It 
must  be  conceded  that  there  are  rights  in  every  free  Kovemment  beyond  uie  control 
of  the  state.  A  government  which  recogDized  no  sucu  rights  bat  held  the  lives,  the 
liberty,  and  the  property  of  its  citizens  subject  at  all  times  to  the  absolute  disposition 
and  unlimited  control  of  even  the  moat  democratic  depodtory  of  power,  is  after  all  but 
a  despotism:  a  despotism  of  the  many — of  the  tnajori^ — but  none  the  less  a  despotism. 
The  theory  of  our  governments,  state  and  national,  is  opposed  to  the  deposit  of 
unlimited  power  anywhere." 

I31)  Han  is  by  nature  a  social  being.  He  is  made  to  live  in  the  society  of  other  moral 
bein^  He  cannot  be  contented  in  a  state  of  solitude.  He  would  rather  "dwell  in 
the  midst  of  alarm  than  reign  "  in  a  desert.    The  commentator  is  right  when  he  says 
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For  when  civil  scx^iety  is  once  formed,  government  at  the  same  time  results 
of  course,  as  necessary  to  preserve  and  to  keep  that  society  in  order.     Unless 

that  "  inan  wa*  formed  for  sod«t7,  and,  as  is  demonstiatcd  by  th«  writers  on  this  snb- 
Jcct,  is  neither  capable  of  living  akme,  nor,  indeed,  has  the  coura^  to  do  it"  Bnt  it 
IS  not  conristent  with  this  admission  to  say,  as  he  afterwards  does,  that  "  the  only  true 
and  natnial  foundations  of  sodeh'  are  the  wants  and  fears  of  individuals."  It  m^y  be 
fcarleaalj  asserted  that  a  state  of  solitude  would  be  unnatural  and  nnsuited  toa  nianif 
he  had  no  wants  and  no  fiears.  He  confounds  in  this  passage  society  and  govemmenL 
It  is  true  that  the  wants  and  fears  of  individuals  in  society  tend  to  government;  or,  as 
he  aflerwBida  expreaaes  it,  government  "results  of  course,  as  neceaaaiy  to  preserve 
and  keep  society  in  order."  But  it  would  be  more  philosophical  to  go  one  step  fhrther 
back  to  that  principle  in  hninan  nature  which  makes  the  wants  and  (ears  of  men  in 
Bocietj  tend  neceaaarily  to  government.  That  principle  is,  that,  strong  as  the  social 
feeUn^  are,  the  individnal  or  selfish  (using  the  word  in  a  sense  not  necessarily  bad) 
are  still  stronger.  Each  man,  in  conseqnence,  looks  more  to  his  own  interest  and 
happiness  than  those  of  others,  and  conflicts  roust  take  place,— universal  discord  and 
conmsion,  destructive  of  the  social  state  and  the  ends  for  which  it  is  ordained.  There 
must  be  a  controlling  power  somewhere  lodged;  and,  wherever  or  whatever  it  is,  that 
is  CovtmmttU. 

It  having  been  shown  that  government  is  a  neceaeary  relation  of  man  from  bis  nat- 
ural constitution,  it  follows  that  government  is  right.  The  moral  government  of  the 
Supreme  Being  over  the  universe  of  matter  and  mind  has  this  some  moral  qnaUly. 
It  IS  therefore  in  a  secondary  sense  that  all  government— and,  of  course,  human  gov- 
ernment— may  be  said  to  be  of  divine  ordination.  In  the  creation  of  moral  beings 
with  social  natures,  this  relation  of  government  resulted  as  necessarily  as  the  equality 
of  the  three  aneles  of  a  triangle  to  two  right  anglea  It  is  in  this  sense  we  are  to 
receive  the  decbration  that  "the  powers  that  be  are  ordained  of  God."— Rom.  ziii.  i. 

Writers  have  amused  themselves  with  supposing  an  original  compact  in  every  society. 
The  nearest  approach  to  such  a  thine  in  history  is  to  be  found  in  the  original  settle- 
ment of  the  United  States.  The  different  colonies  were  constitnted  under  charters 
from  the  crown  of  Great  Britain;  and  the  original  adventurers,  as  well  as  those  who 
succeeded,  may  without  much  violence  be  considered  as  having,  either  expressly  or 
tacitly,  become  parties  to  a  compact  of  society  founded  upon  die  terms  set  forUi  in 
those  charters.  Each  colony  waa  a  separate  state  or  nation.  They  all  agreed  in  recog- 
nizing the  King  of  Great  Britain  as  their  snpreme  executive  magistrate,  and  the  power 
of  the  British  Parliament  to  extend  over  them  in  certain  respects;  but,  in  the  main, 
their  local  laws  were  to  be  made  b;^  them  through  their  Representative  Assemblies. 
At  the  Revolution,  they  threw  off  their  dependence  upon  the  Bntish  crown  and  declared 
themselves  "free  and  independent  States."  The  Declaration  of  Independence  was 
the  joint  and  aeveral  act  of  the  colonies,  and  its  effect  was  to  constitute  each  separate 
colony  a  free  and  independent  State.  So  they  themselves  considered;  for,  aa  tbey  had 
done  before,  they  conbnued  to  act  by  a  Congress  of  States,  each  State,  by  its  delegates, 
having  one  vote  in  the  Congress;  and  when,  subsequently,  they  enteral  into  articles 
of  confederation,  it  was  decl^^  expressly,  "Each  State  retains  its  sovereignty,  free- 
dom, and  independence,  and  every  power,  jurisdiction,  and  right  which  is  not  by  this 
Confederation  expressly  delegated  to  the  United  Stateain  Congress  assembled." 

The  fundamental  principle  announced  to  the  world  in  the  Declaration  of  Independ- 
ence was  that  governments  derive  their  just  powers  from  the  consent  of  the  governed, 
that  it  is  the  right  of  the  people  to  alter  or  abolish  their  form  of  government  and  Insti- 
tute a  new  one.  laying  its  foundation  on  such  principles  and  organizing  its  powers  in 
anch  form  as  to  them  shall  seem  moat  likely  to  effect  their  safety  and  happiness.  This 
may  be  treated  as  the  establi^ed  doctrine  of  this  country.  Nor  is  it  inconsistent  with 
anything  before  advanced  in  tbese  notes;  for,  while  government  is  a  moral  relation 
necessarily  resulting  from  the  nature  of  men,  and  therefore  of  divine  ordination,  the 
particular  form  of  government  is  evidently  of  human  contrivance.  The  great  majority 
of  governments  have  been  the  result  of  force  or  fraud;  yet  even  these  may  be  con- 
sidered Bs  resting  upon  the  tacit  consent  or  acquiescence  of  the  governed.  If  they 
have  the  physical   power,   they  are  competent  to  overthrow  it;  nor  are  other  nations 

C'Gedin  mterfenng  in  such  domestic  conflicts.  It  is  to  be  remarked  that  in  the 
t  nations — even  in  the  republics  which  compose  the  United  States — the  consent 
of  the  entire  body  of  the  people  has  never  been  expressly  obtained.  The  people  com- 
prehend all  the  men.  women,  and  children  of  every  age  and  class.  A  certain  number 
of  the  men  have  assumed  to  act  in  the  name  of  all  the  community.  The  qualifica- 
tions of  electors  or  voters  was  in  general  settled  by  the  colonial  charters,  and  so  con- 
tinued until  altered  subsequently  by  die  authority  of  the  same  body.  It  was  settled, 
too,  that  the  acts  of  the  majority  of  such  body  of  electors  were  binding  on  the  whoU 
number. 
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some  superior  be  constituted,  whose  commands  and  decisions  all  the  members 
are  bound  to  obey,  they  would  still  remain  as  in  a  state  of  nature,  without 
any  judge  upon  earth  to  define  their  several  rights,  and  redress  their  several 
wrongs.  But,  as  all  the  members  which  compose  this  society  were  naturally 
equal,  it  may  be  asked,  iu  whose  hands  are  the  reins  of  government  to  be 
intrusted?  To  this  the  general  answer  is  easy;  but  the  application  of  it  to 
particular  cases  has  occasioned  one  half  of  those  mischiefs,  which  are  apt  to 
proceed  from  misguided  political  zeal.  In  general,  all  mankind  will  agree 
that  government  should  be  reposed  in  such  persons,  in  whom  those  qualities 
are  most  likely  to  be  found,  tfie  perfection  of  which  is  among  the  attributes 
of  Him  who  is  emphatically  styled  the  Supreme  Being;  the  three  grand 
requisites,  I  mean,  of  wisdom,  of  goodness,  and  of  power:  wisdom,  to  discern 
the  real  interest  of  the  community;  goodness,  to  endeavor  always  to  pursue 
that  real  interest;  and  strength,  or  power,  to  carry  this  knowledge  and  inten* 
tion  into  action.  These  are  the  natural  foundations  of  sovereignty,  and  these 
are  the  requisites  that  ought  to  be  found  in  every  well  constituted  frame  of 
government. 

How  the  several  forms  of  government  we  now  see  in  the  world  at  first 
actually  began,  is  matter  of  great  uncertainty,  and  has  occasioned  infinite 

disputes.  It  is  not  my  business  or  intention  to  enter  into  any  of  them. 
*49]     However  they  began,  or  by  *what  right  soever  they  subsist,  there  is 

and  must  be  in  all  of  them  a  supreme,  irresistible,  absolute,  uncon- 
trolled authority,  in  which  the  jura  summi  imperii,  or  the  rights  of 
sovereignty,  reside. (32)  And  this  authority  is  placed  in  those  hands,  wherein 
(according  to  the  opinion  of  the  founders  of  such  respective  states,  either 
expressly  given,  or  collected  from  their  facit  approbation)  the  qualities 
requisite  for  supremacy,  wisdom,  goodness,  and  power,  are  the  most  likely 
to  be  found. 

Ven  plainly,  then,  it  is  essential  to  the  American  doctrine  to  hold  that  evviy  citizen 
shall  have  a  right  at  any  time  to  expatriate  himself.  But  how  can  the  consent  of  the 
governed  be  in  any  sense  implied  it  the  citizen  is  coerced  to  remain  a  member  of  the 
state  through  all  the  changes  which  its  form  of  government  may  undergo,  whether 
with  or  without  his  approbation  ?  It  is  clear  that  in  any  auch  change  he  may  remove 
himself  and  his  propeity  to  another  country  if  he  chooses,  and  should  be  allowed  a 
reasonable  time  in  which  to  make  his  election.  This  course  was  adopted  at  the  period 
of  the  American  Revolntion.  All  persons,  whether  natives  or  inhabitants,  were  con- 
sidered entitled  to  make  their  choice  either  to  remain  subiects  of  the  British  crown  or 
to  become  citizens  of  one  or  other  of  the  United  States.  This  choice  was  necessarily  to 
be  made  within  a  reasonable  time.  In  some  cases,  that  time  was  pointed  out  by  erpress 
acts  of  the  legislature;  and  the  fact  of  abiding  within  the  State  after  its  assumed  inde- 
pendence, or  after  some  other  spectfied  period,  was  declared  to  be  an  election  to  become 
a  citizen.  That  was  the  course  m  Massachusetts,  New  York,  New  Jersey,  aud  Pennsyl- 
vania. In  other  States,  no  special  lawa  were  passed,  but  each  case  was  left  to  be  decided 
upon  its  own  circumstances,  according  to  the  voluntary  acts  and  conduct  of  the  party. 
— Sharswood. 

(31)  We  find  no  analogy  to  our  political  instltutioTiB  in  the  mtetns  of  other  nations. 
In  England  there  is  no  constitution.    The  celebrated  Magna  Charta  is  at  the  mercy  of 

Sirliament,  "there  the  people,  in  legal  contemplation,  totally  disappear."  Wilson,  T.,  a 
sir  461.  parliament  is  omnipotent  With  us  it  is  entirely  diSerent.  We  have  written 
constitutions,  in  which  "  the  forms  of  government  are  delineated  by  the  mighty  hand  of 
the  people,  in  which  certain  principles  ol  fundamental  law  are  cstabliabed/' — Pateiaon, 
J.,  3  Dall.  308.  The  constitution  is  the  work  and  will  of  the  people  themselves,  in  their 
original,  sovereign,  and  unlimited  capacity.  Laws  are  the  work  or  will  of  the  legisla- 
ture in  their  derivative  and  subordinate  capacity.  The  one  is  the  work  of  the  creator; 
the  other  of  the  creature.  The  constitution  fixes  limits  to  the  exercise  of  legislative 
authority,  and  prescribes  the  orhit  within  which  it  most  move.  These  doctrines  appear 
to  me  to  be  sound.  With  us  legislation  is  not  the  greatest  act  of  superiority  one  being 
can  exercise  over  another,  and  sovereignty  and  legislation,  are  not  convertible  terms,  as 
in  England,  Gifibrd  v.  Livingston,  3  Denio,  400  (1843).  By  sovereignty  is  meant  the 
a«jegate  of  all  civil  and  political  power.  State  v.  Hunt,  %  Bill  (S.  C.  Law),  533 
(1854). 
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The  political  writers  of  antiquity  will  not  allow  more  than  three  r^ular 
forms  of  government:  the  first,  when  the  sovereign  power  is  lodged  in  ao 
aggregate  assembly,  consisting  of  all  the  free  members  of  a  community, 
which  is  called  a  democracy;  the  second,  when  it  is  lodged  in  a  council, 
composed  of  select  members,  and  then  it  is  styled  an  aristocracy;  the  last, 
when  it  is  intrusted  in  the  bands  of  a  single  person,  and  then  it  takes  the 
name  of  a  monarchy.  All  other  species  of  government,  they  say,  are  either 
corruptions  of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is  meant  the  maldng  of 
laws,  for  wherever  that  power  resides,  all  others  must  conform  to  and  be 
directed  by  it,  whatever  appearance  the  outward  form  and  administration  of 
the  government  may  put  on.  (33)  For  it  is  at  any  time  in  the  option  c^  the 
legislature  to  alter  that  form  and  administration  by  a  new  edict  or  rule,  and 
to  put  the  execution  of  the  laws  into  whatever  hands  it  pleases;  by  consti- 
tuting one,  or  a  few,  or  many  executive  magistrates:  and  all  the  other  powers 
of  the  state  must  obey  the  legislative  power  in  the  discharge  of  their  several 
functions,  or  else  the  constitution  is  at  an  end,(34) 

(33I  Mimse/  ai.  v.  Wimberly,  33  Ga.  593  (1863). 

(34)  See  I  Bl.   161,  for  a  note  hy  Jai&ab  Quin<T.  In  Qaiocy'B  V/ritt  of  Aidatanc*, 

S7  (J761).  The  sovereignty  or  anpreme  power  tn  ever;  state  residea  ultimately  in  the 
dy  of  the  people.  Blockatooe  aappoa^  the  jura  summi  imperii,  or  the  lij^t  of  ■ovcr- 
eignty,  to  reside  in  thoee  hands  in  which  the  exercise  of  the  power  of  nwKing  laws  is 
placed.  Our  simple  and  more  reasonable  idea  is,  that  the  goremmeut  Is  a  mere  agency 
established  by  the  people  for  the  exercise  of  those  powers  which  reside  in  them.  The 
powers  of  government  are  not,  in  strictness,  granted,  but  delegated,  powers.  As  all  dele- 
gated powers  ore,  they  are  trust  powers,  and  may  be  revokedT  It  results  that  no  portion 
of  sovereignty  residesin  government.  A  man  makes  no^^rantof  his  estate  when  he  con- 
stitntesanattoruey  to  manage  it  The  sovereignty — Va^  jura  suinmiimptrii—ttiiAt»\^ 
the  body  of  the  state  or  nation  by  whoae  consent, expressed  orimplied,  a  form  of  govern- 
ment was  at  one  time  establiBhed  as  the  organ  to  make  known  its  sovereign  wiU.  This 
sovereignty  is  indivisible,  and  can  be  lost  only  in  one  way, — by  a  voluntary  or  forced 
snbjccbon  to,  or  merger  with,  some  other  state  or  people. 

Tfiiat  act  of  the  people  which  constitutes  the  form  of  government  we  call  the  amiiUu- 
iitm.  It  may  be  &  general  unlimited  delegation  of  all  the  power  of  the  people  to  certain 
prescribed  functionaries.  This  is  the  case  with  the  English  conalitution.  The  king. 
Lords,  and  Commonsare  vested  with  unlimited  power.  iSey  can  change  at  any  time  the 
established  form  of  the  government,  and  have  done  so  in  many  instances,  as  in  the 
change  of  the  succession  to  the  throne,  the  powers  and  organization  of  the  Lords  and 
House  of  Commons.  What  is  popularly  termed  the  English  constitution  are  certain 
principles  according  to  which  the  government  has  been  organized  and  which,  according 
to  the  most  liberal  view,  forms  an  implied  restriction  upon  the  omnipotence  of  the  kiiu;. 
Lords,  and  Commons.  Yet  it  is  certain  that,  if  Parliament  were  to  pass  a  law  clearly 
inconsistent  with  those  principles,  no  court  in  England  would  venture  to  pronounce  It 
void.  And  if  it  could  not  he  repealed  by  the  forceof  the  popular  will,  by  the  same  power 
which  made  it,  it  would  have  to  be  submitted  to  as  the  law  of  the  land,  unless  the  people 
chose  to  resort  to  a  revolution.  Revolution  means  nothing  more  nor  less  than  a  peace- 
able or  forcible  change  by  a  people  of  their  constitntioiL 

The  constitutions  of  our  American  Republics  have  always  been  written.  The  chaiten 
which  prescribed  the  fbrma  of  government  were  so.  Those  adopted  by  the  several  State* 
■t  the  period  of  the  Revolution  were  all  ao.  They  not  only  organized  the  several  depart- 
ments,— the  le^slative,  executive,  and  judicial, — but  by  various  Bllle  of  Rights,  as  well 
as  express  restrictions,  prescribed  limitations  to  the  power  of  the  government.  In  otber 
words,  certain  of  the  powers  of  sovereignty  they  refused  to  delegate,  and  as  to  others, 
provided  that  they  should  only  be  exercised  in  a  prescribed  manner.  It  results  that  the 
provisions  of  the  constitution,  emanating  directly  from  the  people,  are  the  expression  of 
their  permanent  will,  and  no  act  of  the  government  inconsistent  with  it  of  any_  validity. 
The  courts  will  pronounce  such  acts  invalid,  null,  and  void.  "  It  is  emphatically  th« 
province  and  duty  of  the  judicial  department  to  say  what  the  law  is.  Those  who  apply 
the  rule  to  particular  cases  must  of  necessity  expound  and  interpret  that  rule.  If  two 
laws  conflict  with  each  other,  the  courts  must  decide  on  the  operation  of  each.  So  if  a 
law  be  in  opposition  to  the  constitution,  if  both  the  law  and  the  constitntton  apply  to  a 
particular  ca«e,  so  that  the  court  must  either  decide  that  case  conformably  to  the  law, 
disregarding  the  constitution,  or  conformably  to  the  constitution,  disregarding  the  law, 
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In  a  democracy,  where  the  right  of  making  laws  resides  in  the  people  at 
large,  public  virtue,  or  goodness  of  intention,  is  more  hkely  to  be  found, 
than  either  of  the  other  qualities  of  government.  Popular  assemblies  are 
frequently  foolish  in  their  contrivance,  and  weak  in  their  execution;  but 
generally  mean  to  do  the  thing  that  is  right  and  just,  and  have  always  a 

the  court  must  detennine  which  of  the  conflicting  rules  governs  the  case.  This  is  of  the 
essence  of  judicial  dutj'.  If,  then,  the  courts  are  to  regard  the  constitution,  and  the  con- 
stitution is  superior  to  any  ordinary  act  of  the  legislature,  the  constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which  they  both  apply.  Those,  then,  who  contro- 
vert the  principle  €aat  the  constitution  is  to  be  considers  in  court  as  a  paramount  law 
are  reduced  to  the  necessity  of  maintaining  that  courts  must  close  their  eyes  on  the  con- 
stitution and  see  only  the  law.  This  doctrine  must  subvert  the  very  foundation  of  all 
written  constitutions.  It  would  declare  that  an  act  which,  according  to  the  principles 
and  theoiy  of  our  government,  is  entirely  void,  is  yet  in  practice  completely  obligatory. 
It  would  declare  that,  if  the  legislature  shall  do  what  is  expressly  forbidden,  such  act,  not- 
withstanding the  express  prohibition,  is  in  reality  effectual.  It  would  be  giving  to  the 
legislature  a  practical  and  real  omnipotence  wiUi  the  same  breath  which  proteases  to 
restrict  their  powers  within  narrow  limits.  It  is  prescribing  limits  and  declaring  that 
those  limits  may  be  passed  at  pleasure." — C.  J.  Makshall,  in  Marbury  v.  Madison,  r 
Cranch,  177. 

In  general,  in  onr  State  constitutions  the  right  of  suffrage  is  almost  univetsally  ex- 
tendi to  all,  and  the  principle  is  to  give  effect  to  the  will  of  the  numerical  majority 
of  the  voters.  Yet  the  States  arc  not  pure,  but  representative,  democracies.  The 
legislative  functions  are  vested  in  two  separate  bodies,  differently  conatitut  ed,— a 
Senate  and  a  House, — whose  concurrence  is  required  to  the  passage  of  laws,  and  a  quali- 
fied veto  is  generally  allowed  to  the  executive.  But,  as  the  representatives  of  the  people 
in  the  legislatures  ate  elected  by  separate  districts,  it  may  so  happen,  if  there  are  large 
majorities  for  some  of  the  representatives,  while  those  of  different  views  are  chosen  by 
small  majorities,  that  either  or  both  branches  may  not  truly  represent  the  views  of  a  ma- 
jority of  all  the  voters.  While  the  bare  numerical  majority  may  be  safely  intrusted  with 
the  election  of  the  executive  magistrate,  and  in  general,  directly  or  indirectly,  with  the 
disposition  of  the  offices  of  trust  and  profit,  it  has  long  been  a  prevailing  opinion  that 
something  more  than  a  bare  numerical  majority  should  be  required  in  the  passage  of  laws. 
Stability  IS  of  the  highest  importance  in  regard  to  measures  of  financial  and  jurispruden- 
tial policy;  and,  where  parties  are  pretty  nearly  eoually  divided,  a  sudden  gust  of  popular 
excitement— a  flying  camp  of  voters  easily  awayea  by  passion  or  interest  from  one  side  to 
another — what  is  still  worse,  a  small  neutral  party  with  one  idea,  ready  to  make  its  terms 
with  either  of  the  others — will  often  change  the  politics  of  a,  stale  so  frequently  as  to  be 
very  injurious  to  the  t>est  interests  of  the  commonwealth.  The  difficulty  is,  and  has  been 
felt  to  be,  how  to  arrange  such  a.  syateia  which,  while  not  den3ang  to  the  numerical  ma- 
jority its  legitimate  influence,  will  operate  to  afford  such  a  check  upon  it  as  to  secure  the 
rights  and  interests  of  the  minority.  Perhaps  the  adoption  of  a  different  t>asis  for  the 
two  branches,  as  of  territory  forthe  Senate,  and  of  population  for  the  lower  house,  comes 


er  practicability  than  any  other  plan, 
aides  the  constituf  ''- 


of  the  several  States,  there  is  also  the  constitution  of  the  United 
States,  with  ^lamount  authority  over  the  people  of  all  the  State?.  By  that  constitution 
certain  specified  powers  were  delegated  to  a,  general  or  federal  government,— all  powers 
not  delerated  being  reserved  to  the  States  or  to  the  people.  The  special  powers  thus 
delegate  ate  principally  such  as  concern  the  foreign  relations  of  the  country,  the  rights 
of  war  and  peace,  the  regulation  of  foreign  and  domestic  commerce,  and  other  objects 
most  appropriately  assigned  to  the  genertd  government  The  government  invested  with 
the  exercise  of  these  powers  is  diatnbuted  into  legislative,  executive,  and  judicial  depart- 
ments. The  legislative  is  divided  into  two  branches.^Senate,  composed  of  two  members 
from  each  State,  elected  by  the  legislature  thereof,  and  a  House,  composed  of  represent- 
atives from  each  State  in  proportion  to  their  respective  numbers,  excluding  Indians  not 
taxed.  The  voters  in  each  State  arv  such  persons  as  by  the  constitution  thereof  are  the 
electors  of  the  most  numerous  branch  of  the  State  legislature.  The  executive  power  is 
vested  in  a  President,  who  is  chosen  by  electors  chosen  in  each  State  as  its  legislature 
may  prescribe, — each  State  being  entitled  to  as  many  electors  as  it  has  Senators  and 
representatives.     He  has  a  qualified  veto  upon  the  acts  of  the  legislature.     The  judicial 

Cwer  is  vested  in  a  supreme  court,  and  such  inferior  courts  as  may  be  established  by 
V, — the  judges  receiving  their  appointment  from  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  and  holding  their  office  by  the  tenure  of  good  behavior.  It  is 
unnecessary  to  proceed  with  further  details  on  this  subject.  The  student  must  be 
referred  to  the  instrument  itself,  with  which  he  should  make  himself  familiar  at  an  early 
stage  of  his  professional  studies;  and  it  would  be  well  worth  hia  while  to  commit  it  to 
memory,  so  aa  to  have  its  very  words  at  all  times  at  command.— Sh a KSwooD. 
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degree  of  patriotism  or  public  spirit.  In  *aristocracies  there  is  more  [+50 
wisdoai  to  be  found,  than  in  the  other  frames  of  government;  being 
composed,  or  intended  to  be  composed,  of  the  most  experienced  citizens:  but 
there  is  less  honesty  than  in  a  repubUc,  and  less  strength  than  in  a  monarchy. 
A  monarchy  is  indeed  the  most  powerful  of  any;  for,  by  the  entire  conjunc- 
tion of  the  legislative  and  executive  powers,  all  the  sinews  of  the  government 
are  knitted  tether,  and  tmited  in  the  band  of  the  prince:  but  then  there  is 
imminent  danger  of  his  employing  that  strength  to  improvident  or  0[^Fes> 


J  Thus  these  three  species  of  government  have,  all  of  them,  their  several 
perfections  and  imperfections.  Democracies  are  usually  the  best  calculated 
to  direct  the  end  of  a  law;  aristocracies  to  invent  the  means  by  which  that 
end  shall  be  obtained;  and  monarchies  to  carry  these  means  into  execution. 
And  the  ancients,  as  was  observed,  had  in  general  no  idea  of  any  other 
permanent  form  of  government  but  these  three:  for  though  Cicero(/)  declares 
himself  of  opinion,  "  esse  oplime  consHlutam  rempublicam  qua  ex  Iribus  gen- 
eribus  illis,  regali,  optima,  etpopulari,  sit  modice  £on/usa;"  (35)  yet  Tacitus 
treats  this  notion  of  a  mixed  government,  formed  out  of  them  all,  and  par- 
taking of  the  advantages  of  each,  as  a  visionary  whim,  and  one  that,  if 
efEected,  could  never  be  lasting  or  secure,  (g) 

But,  happily  for  us  of  this  island,  the  British  constitution  has  long 
remained,  and  I  trust  will  long  continue,  a  standing  exception  to  the  truth 
of  this  observation.  For,  as  with  us  the  executive  power  of  the  laws  is 
lodged  in  a  single  person,(36)  they  have  all  the  advantages  of  strength  and 
despatch,  that  are  to  be  found  in  the  most  absolute  monarchy:  and,  as  the 
legislature  of  the  kingdom  is  intrusted  to  three  distinct  powers,  entirely 
independent  of  each  other;  first,  the  king;  secondly,  the  lords  ^iritual  and 
temporal,  which  is  an  aristocratical  assemblage  of  persons  selected  for 
their  piet>',  *their  birth,  their  wisdom,  their  valor,  or  their  property;  [*5i 
and,  thirdly,  the  House  of  Commons,  /reefy  chosen  by  the  people  from 
among  themselves,  which  makes  it  a  kind  of  democracy:  as  this  aggregate 
body,  actuated  by  different  springs,  and  attentive  to  different  interests,  com- 
poses the  British  parliament,  and  has  the  supreme  disposal  of  every  thing; 
there  cau  no  inconvenience  be  attempted  by  either  of  the  three  branches,  but 
will  be  withstood  by  one  of  the  other  two;  each  branch  being  armed  with  a 
negative  power,  sufficient  to  repel  any  innovation  which  it  shall  think  inex-. 
pedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  constitution ;  and  lodged 
as  beneficially  as  is  possible  for  society.  For  in  no  other  shape  could  we  be 
so  certain  of  finding  the  three  great  qualities  of  government  so  well  and  so 
happily  united.  If  the  supreme  power  were  lodged  in  any  one  of  the  three 
branches  separately,  we  must  be  exposed  to  the  inconveniences  of  either 
absolute  monarchy,  aristocracy,  or  democracy;  and  so  want  two  of  the  three 
principal  ingredients  of  good  polity,  either  virtue,  wisdom,  or  power.  If  it 
were  lodged  in  any  two  of  the  branches;  for  instance,  in  the  king  and  House  of 
Lords,  our  laws  might  be  providently  made  and  well  executed,  but  they  might 
not  always  have  the  good  of  the  people  in  view:  if  lodged  in  the  king  and 
commons,  we  should  want  that  circumspection  and  mediatory  caution,  which 

)  In  hlB  (VBRDients.  At  rni.  1.  2.  or  countries  IgdtherdemocrallcBl,  nrletncratlcal.  or 

J)  "  CvnflaA  TtaHana  et  urbet  poputu*  aut  primwa,  moMHrcblcal.    II  le  more  easy  lo  approve  of  a  gov- 

inouji  regmt:  delcOa  ez  hie  rf  crmsUtula  niinMiae  enimeiit  mmpowd  of  ihete  tbrce  in  the  form  of  a 

fifTPtataudaH  facaiu$  quant  evfnire.  vti  tiewnn,  haud  republlclhon  to  carry  It  into  execution;  or  if  efltcted, 

tUatamaaKpalaL"    [■'Tliegottaomeal  ol  All  cltiet  It  cannot  be  lasllDg.'']    ^Inn.  1.1. 

(35]  ["  That  the  best  constitnted  republic,  is  that  which  is  duly  compounded  of  tbeae 
three  estates,  the  monarchical,  aristooratical,  and  democratical."] 
(36)  State  V.  Hunt,  3  Hill  (S.  C.  Uw)  514  (1834). 
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the  wisdom  of  the  peers  is  to  afK>rd:  if  the  supreme  rights  of  legislature  were 
lodged  in  the  two  houses  only,  and  the  king  had  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  encroadi  upon  the  royal  prerogative,  or 
perhaps  to  abolish  the  kingly  office,  and  thereby  weaken  (if  not  totally  destroy) 
the  strength  of  the  executive  power.  But  the  constitutional  government  of 
this  island  is  so  admirably  tempered  and  compounded,  that  nothing  can 
endanger  or  hurt  it,  but  destroying  the  equilibrium  of  power  between  one 
branch  of  the  legislature  and  the  rest.  For  if  ever  it  should  happen  that 
the  independence  of  any  one  of  the  three  should  be  lost,  or  that  it  should 
tiecome  subservient  to  the  views  of  either  of  the  other  two,  there 
*52]  would  soon  be  an  end  of  our  constitution. {37)  The  legislature  would 
be  changed  from  that,  which  (upon  the  supposition  of  an  original 
contract,  either  actual  or  implied)  is  presumed  to  have  been  originally  set 
up  by  the  general  consent  and  fundamental  act  of  the  society:  and  such  a 
change,  however  efiected,  is,  according  to  Mr.  Locke, (A)  (who  perhaps 
carries  his  theory  too  far,)  at  once  an  entire  dissolution  of  the  bands  of  gov- 
ernment; and  the  people  are  thereby  reduced  to  a  state  of  anarchy,  with 
liberty  to  constitute  to  themselves  a  new  legislative  power.  (38) 

Having  thus  cursorily  considered  the  three  usual  species  of  government, 
and  our  own  singular  constitution,  selected  and  compounded  from  them  all,  I 
proceed  to  observe,  that,  as  the  power  of  making  laws  constitutes  the  supreme 
authority,  so  wherever  the  supreme  authority  in  any  state  resides,  it  is  the 
right  of  that  authority  to  make  laws;  that  is,  in  the  words  of  our  definition, 
to  prescribe  ike  rule  of  civil  action .  And  this  may  be  discovered  from  the  very 
end  and  institution  of  civil  states.  For  a  state  is  a  collective  body,  composed 
of  a  multitude  of  individuals,  united  for  their  safety  and  convenience,  and 
intending  to  act  tt^ether  as  one  man.  If  it  therefore  is  to  act  as  one  man, 
it  ought  to  act  by  one  uniform  will.  But,  inasmuch  as  political  communities 
are  made  up  of  many  natural  persons,  each  of  whom  has  his  particular  will 
and  inclination,  these  several  wills  cannot  by  any  natural  union  be  joined 
together,  or  tempered  and  disposed  into  a  lasting  harmony,  so  as  to  constitute 
and  produce  that  one  uniform  will  of  the  whole.  It  can  therefore  be  no  other- 
wise produced  than  by  a  political  union;  by  the  consent  of  all  persons  to 
submit  their  own  private  wills  to  the  wiU  of  one  man,  or  of  one  or  more 
assemblies  of  men,  to  whom  the  supreme  authority  is  intnisted:  and  this  will 
of  that  one  man,  or  assemblage  of  men,  is  in  different  states,  according  to 
their  different  constitutions,  understood  to  be  law. 

Thus  far  as  to  the  right  al  the  supreme  power  to  make  laws;  but 

*S3]     farther,  it  is  its  duty  likewise.     For  since  the  *respective  members  are 

bound  to  conform  themselves  to  the  will  of  the  state,  it  is  expedient 

that  they  receive  directions  from  the  state  declaratory  of  that  its  wiU.     But, 

as  it  is  impossible,  in  so  great  a  multitude,  to  give  injunctions  to  every 

(*)  ODgOTemiDent.iaitZ,|Zia. 

(37)  If  it  be  trae  that  there  would  be  an  end  of  the  conatitntion  if  at  any  time  any  one 
of  the  three  should  become  subservient  to  the  views  of  either  of  the  other  branches,  then 
aaanredly  the  constitution  is  at  an  end;  for  it  would  be  difficult  to  contend  that  in  the 
times  of  Henry  VIII  and  Elizabeth  the  two  Houses  of  Parliament  were  not  subservient 
to  the  crown,  or  that  before  the  Reform  Act  the  House  of  Lords  had  not  the  ascendancy, 
or  that  aince  that  act  the  House  of  Commons  have  not  hail  it  Indeed,  it  does  not  seem 
easy  to  name  any  eventful  period  of  our  constitutional  history  when  the  exact  equilibrium 
of  power,  referred  to  by  Blackstone,  existed.  That  this  supposed  theory  of  our  constitu- 
tion is  now  denied  by  political  writers  of  dififerent  parties  is,  at  any  rate,  indisputable 
—Stewart. 

(38)  "As  described  by  Blackstone  and  his  followers  the  British  is  a  despotic  government 
—a  government  without  a  people— the  sovereignty  possessed  by  the  parliament  and  in  it 
•  supreme  and  absolute  authonty  is  vested."  Cbisholm  v.  Georgia,  3  Dalt  (S.  0463 
('793)- 
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particular  man,  relative  to  each  particular  action ,  it  is  therefore  incumbent  on 
the  state  to  establish  general  rules,  for  the  perpetual  information  and  direc- 
tion of  all  persons  in  all  points,  whether  of  positive  or  negative  duty.  And 
this,  in  order  that  every  man  may  know  what  to  look  upon  as  his  own,  what 
as  another's;  what  absolute  and  what  relative  duties  are  required  at  his 
hands;  what  is  to  be  esteemed  honest,  dishonest,  or  indifferent;  what  degree 
every  man  retains  of  his  natural  liberty;  what  he  has  given  up  as  the  price 
of  the  benefits  of  society;  and  after  what  manner  each  person  is  to  moderate 
the  use  and  exercise  of  those  rights  which  the  state  assigns  him,  in  order  to 
promote  and  secure  the  public  tranquillity. 

From  what  has  been  advanced,  the  truth  of  the  former  branch  of  our 
definition,  is  (I  trust)  sufficiently  evident;  that  ^'municipal  law  is  a  rule  0/ 
HvU  conduct  prescribed  by  the  supreme  power  in  a  state. ' '  I  proceed  now  to 
the  latter  branch  of  it;  tiiat  it  is  a  rule  so  prescribed,  "commanding'  what  is 
rig-At,  and  prohibiting  what  is  wrong." 

Now  in  order  to  do  this  completely,  it  is  first  of  all  necessary  that  the 
boundaries  of  right  and  wrong  be  established  and  ascertained  by  law.  And 
when  this  is  once  done,  it  will  follow  of  course  that  it  is  likewise  the  business 
of  the  law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these  rights,  and 
to  restrain  or  redress  these  wrongs.  It  remains  therefore  only  to  consider  in 
what  manner  the  law  is  said  to  ascertain  the  boundaries  of  right  and  wrong; 
and  the  methods  which  it  takes  to  command  the  one  and  prohibit  the  other. 

For  this  purpose  every  law  may  be  said  to  consist  of  several  parts:  one, 
declaratory;  whereby  the  rights  to  be  observed,  and  the  wrongs  to  be 
eschewed,  are  clearly  defined   and  *laid    down:    another,  directory:     [*54 
whereby  the  subject  is  instructed  and  enjoined  to  observe  those  rights,  ^ 

and  to  abstain  from  the  commission  of  those  wrongs:  a  third,  remedial, 
whereby  a  method  is  pointed  out  to  recover  a  man's  private  rights,  or  redress 
his  private  wrongs:  to  which  may  be  added  a  fourth,  usually  termed  the 
sanation,  or  vindicatory  branch  of  the  law;  whereby  it  is  signified  what  evil 
or  penalty  shall  be  incurred  by  such  as  commit  any  public  wrongs,  and  trans- 
gress or  neglect  their  duty. 

With  regard  to  the  first  of  these,  the  declaratory  part  of  the  municipal 
law,  this  depends  not  so  much  upon  the  law  of  revelation  or  of  nature,  as 
upon  the  wisdom  and  will  of  the  legislator.  This  doctrine,  which  before 
was  slightly  touched,  deserves  a  more  particular  explication.  Those  rights 
then  which  God  and  nature  have  established,  and  are  therefore  called  natural 
rights,  such  as  are  life  and  liberty,  need  not  the  aid  of  human  laws  to  hit 
more  effectually  invested  in  every  man  than  they  are;  neither  do  they  receive 
any  additional  strength  when  declared  by  the  municipal  laws  to  be  inviolable. 
On  the  contrary,  no  human  legislature  has  power  to  abridge  or  destroy  them, 
unless  the  owner  shall  himself  commit  some  act  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  duties  (such  as,  for  instance,  the  worship  of 
God,  the  maintenance  of  children,  and  the  like)  receive  any  stronger  sanc- 
tion from  being  also  declared  to  be  duties  by  the  law  of  the  land.  The  case 
is  the  same  as  to  crimes  and  misdemeanors,  that  are  forbidden  by  the  superior 
laws,  and  therefore  styled  mala  in  se,  such  as  murder,  theft,  and  perjury; 
which  contract  no  additional  turpitude  from  being  declared  unlawful  by  the 
inferior  legislature.  For  that  legislature  in  all  these  cases  acts  only,  as  was 
before  observed,  in  subordination  to  the  great  law-giver,  transcribing  and 
publishing  his  precepts.  So  that,  upon  the  whole,  the  declaratory  part  of 
the  municipal  law  has  no  force  or  operation  at  all,  with  regard  to  actions  that 
are  naturally  and  intrinsically  right  or  wrong. 

*But,  with  regard  to  things  in  themselves  indifferent,  the  case  is     [*55 
entirely  altered.     These  become  either  right  or  wrong,  just  or  unjust, 
duties  or  misdemeanors,  according  as  the  municipal  legislator  sees  proper,  for 
45 
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promoting  the  welfare  of  the  society,  and  more  eflfectually  carrying  on  the 
purposes  of  civil  life.  Thus  our  own  commou  law  has  declared,  that  the 
goods  of  the  wife  do  instantly  upon  marriage  become  the  property  and  right 
of  the  husband;(39)  and  our  statute  law  has  declared  all  monopolies  a  public 
offence;  yet  that  right,  and  this  offence,  have  no  foundation  in  nature,  but  are 
merely  created  by  the  law,  for  the  purposes  of  civil  society.  And  sometimes, 
where  the  thing  itself  has  its  rise  from  the  law  of  nature,  the  particular 
circumstances  and  mode  of  doing  it  become  right  or  wrong,  as  the  law  of  the 
land  shall  direct.  Thus,  for  instance,  in  civil  duties;  obedience  to  superiors 
is  the  doctrine  of  revealed  as  well  as  natural  religion:  but  who  those  superiors 
^all  be,  and  in  what  circumstances  or  to  what  degrees  they  shall  be  obeyed, 
it  is  the  province  of  human  laws  to  determine.  And  so,  as  to  injuries  or 
crimes,  it  must  be  left  to  oiu*  own  legislature  to  decide,  in  what  cases  the 
seizing  another's  cattle  shall  amount  to  a  trespass  or  a  theft;  and  where  it 
shall  be  a  justifiable  action,  as  when  a  landlord  takes  them  by  way  of  distress 
for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law;  and  the  directory 
stands  much  upon  the  same  footing;  for  this  virtually  includes  the  former,  the 
declaration  being  usually  collected  from  the  direction.  The  law  that  says, 
"thou  shalt  not  steal,"  implies  a  declaration  that  stealing  is  a  crime.  And 
we  have  seen{i)  that,  in  things  naturally  indifferent,  the  very  essence  of  right 
and  wrong  depends  upon  the  direction  of  the  laws  to  do  or  to  omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  consequence  of  the 
*56]  former  two,  that  laws  must  be  very  vague  and  imperfect  *without  it. 
For  in  vain  would  rights  be  declared,  in  vain  directed  to  be  observed, 
(f  there  were  no  method  of  recovering  and  asserting  these  rights,  when 
wrongfully  withheld  or  invaded. (40)  This  is  what  we  mean  properly,  when 
we  speak  of  the  protection  of  the  law.  When ,  for  instance,  the  declaratory 
part  of  the  law  has  said,  "that  the  field  or  inheritance,  which  belonged  to 
Titius's  father,  is  vested  by  his  death  in  Titius;"  and  the  directory  part  has 
"  forbidden  any  one  to  enter  on  another's  property,  without  the  leave  of  the 
owner:"  if  Gains  after  this  will  presume  to  take  possession  of  the  land,  the 
remedial  part  of  the  law  will  then  interpose  its  office;  will  make  Gains 
restore  the  possession  to  Titius,  and  also  pay  him  damages  for  the  invasion. 

With  regard  to  the  sanction  of  laws,  or  the  evil  that  mayattend  the  breach 
of  public  duties,  it  is  observed,  that  human  legislators  have  for  the  most  part 
chosen  to  make  the  sanction  of  their  laws  rather  vindicatory  than  remuneralory, 
or  to  consist  rather  in  punishments,  than  in  actual  particular  rewards. 
Because,  in  the  first  place,  the  quiet  enjoyment  and  protection  of  all  our  civil 
rights  and  liberties,  which  are  the  sure  and  general  consequence  of  obedience 
to  the  municipal  law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards.  Because  also,  were  the  exercise  of  every  virtue  to  be  enforced  by 
the  proposal  of  particular  rewards,  it  were  impossible  for  any  state  to  fumi^ 
stock  enough  for  so  profuse  a  bounty.  And  farther,  because  the  dread  of  evil 
is  a  much  more  forcible  principle  of  human  actions  than  the  prospect  of 
good.  (A)  For  which  reasons,  though  a  prudent  bestowing  of  rewards  is 
sometimes  of  exquisite  use,  yet  we  find  that  those  civil  laws,  which  enforce 
and  enjoin  our  duty,  do  seldom,  if  ever,  propose  any  privilege  or  gift  to  such 
as  obey  the  law;  but  do  constantly  come  armed  with  a  penalty  denounced 

(0  Bee  page  43.  (t)  Locke.  Hum.  Dnd.,  b.  U.  c  21. 

(39)  This  rule  has  been  chaneed  in  England  by  stat.  45snd46  Vict  cb.  75,  and  in  most, 
if  not  all,  of  the  UnitedStatesbyt^riouaactsof  the  stat«  legislatures,  see  post.  433  et  seq. 

{4o)Comms.  v.  Potts,  10  Ind.  a88  (1858).  It  ia  to  the  remedial  parts  of  the  law.  that 
Blackstone  attributes  its  whole  efficacy  in  the  protection  of  private  rights.— Blair  v. 
Williams,  4  LitL  (Ey.)  39(1833). 
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against  tran^ressors,  either  expressly  defining  the  nature  and  quantity  of 
the  punishment,  or  else  leaving  it  to  the  discretion  of  the  judges,  and  those 
who  are  intrusted  with  the  care  of  putting  the  laws  in  execution. 

*Of  all  the  parts  of  a  law  the  most  effectual  is  the  vindicatory.     For     [*57 
it  is  but  lost  labor  to  say,   "  do  this,  or  avoid  that,"  unless  we  also 
dedare,  ' '  this  shall  be  Jhe  consequence  of  your  non-compliance. ' '     We  must 
therefore  observe,  that  tiie  main  strength  and  force  of  a  law  consists  in  the 
penalty  annexed  to  it.     Herein  is  to  be  found  the  principal  obligation  of 


Legislators  and  their  laws  are  said  to  compel  and  oblige:  not  that  by  any 
natural  violence  they  so  constrain  a  man,  as  to  render  it  impossible  for  him 
to  act  otherwise  than  as  they  direct,  which  is  the  strict  sense  of  obUgation; 
but  because,  by  declaring  and  exhibiting  a  penalty  against  offenders,  they 
tning  it  to  pass  that  no  man  can  easily  choose  to  transgress  the  law;  since, 
by  reason  of  the  impending  correction,  compliance  is  in  a  high  degree 
preferable  to  disobedience.  And,  even  where  rewards  are  proposed  as  well 
as  punishments  threatened,  the  obligation  of  the  law  seems  chiefly  to  consist 
in  the  penalty;  for  rewards,  in  their  nature,  can  only  persuade  and  allure; 
nothing  is  compulsory  but  punishment. 

It  is  true,  it  hath  been  hoMen,  and  very  justly,  by  the  principal  of  our 
ethical  writers,  that  human  laws  are  binding  upon  men's  consciences.  But 
if  that  were  the  only  or  most  forcible  obligation,  the  good  only  would  regard 
the  laws,  and  the  bad  would  set  them  at  defiance.  And,  true  as  this  principle 
is,  it  must  still  be  understood  with  some  restriction.  It  holds,  I  apprehend, 
as  to  rights;  and  that,  when  the  law  has  determined  the  field  to  belong  to 
Titius,  it  is  matter  of  conscience  no  longer  to  withhold  or  to  invade  it.  So 
also  in  regard  to  natural  duties,  and  such  offences  as  are  mala  in  «.(4i) 
here  we  are  bound  in  conscience;  because  we  are  bound  by  superior  laws, 
l>efore  those  human  laws  were  in  being,  to  perform  the  one  and  abstain  from 
the  other.  But  in  relation  to  those  laws  which  enjoin  only  positive  duties,  and 
forbid  only  such  things  as  are  not  mala  in  sc,  but  tnala  prohibita(42) 
merely,  without  any  intermixture  of  moral  guilt,  *  annexing  a  penalty  ['58 
to  non-compliance,  {/)  here  I  apprehended  conscience  is  no  farther 
concerned,  than  by  directing  a  submission  to  the  penalty,  in  case  of  our 
breach  of  those  laws,(43)  for  otherwise  the  multitude  of  penal  laws  in  a  state 
would  not  only  be  looked  upon  as  an  impolitic,  but  would  also  be  a  very 
wicked  thing;  if  every  such  law  were  a  snare  for  the  conscience  of  the  subject. 
But  in  these  cases  the  alternative  is  offered  to  every  man;  "  either  abstain  &om 
this,  or  submit  to  such  a  penalty:  "  and  his  conscience  will  be  clear,  which- 
ever ade  of  the  alternative  he  thinks  proper  to  embrace.  Thus,  by  the 
statutes  for  preserving  the  game,  a  penalty  is  denounced  against  every 
unqualified  person  that  kills  a  hare,  and  against  everj'  person  who  possesses  a 
partridge  in  August.  And  so  too,  by  other  statutes,  pecuniary  penalties  are 
inflicted  for  exerdstng  trades  without  serving  an  apprenticeship  thereto, (44) 
for  not  burying  the  dead  in  woollen,  for  not  performing  the  statute-work  on 
the  public  roads,  and  for  innumerable  other  positive  misdemeanors.  Now 
these  prohibitory  laws  do  not  make  the  transgression  a  moral  offence,  or  stn: 
the  otily  obligation  in  conscience  is  to  submit  to  the  penalty,  if  levied.  It 
(1)  Bee  book  11.  pwe  «20; 


(41^/ I  V.11IUCS  i^^caiue  lurpiuucn.j 
43)  Where  not  intrinsically  wrong,  the  individual  is  pemiitted  to  perfonn  the  act  pro- 
hibited, upon  the  payment  of  the  penalty. —Hill  v.  Smith,  I  la.  103(1840). 
(44)  BjT  Stat  54  Geo.  III.  c.  96,  this  law,  and  by  staL  54  Geo.  III.  c.  loS  that  for  not 


bruTing  in  woollen,  are  repealed.— CuiTTV. 
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must  however  be  observed,  that  we  are  here  speaking  of  laws,  that  are  simply 
and  purely  penal,  where  the  thing  forbidden  or  enjoined  is  wholty  a  matter 
of  indi&rence,  and  where  the  penalty  inflicted  is  an  adequate  compensa- 
tion for  the  civil  inconvenience  su[^>osed  to  arise  from  the  onence.(45)     But 

(4S)  Ur-  Sharawood  does  not  agree  with  the  text,  he  Bay* :  It  is  an  important  qnes- 
tion,  and  deservesa  more  extenaive  discussion  than  can  conveniently  be  introduced  into 
■  note.  The  aolution  of  it  may  not  0DI7  afiect  the  quiet  of  the  mmds  of  conscientious 
men,  but  maj  be  the  foundation  of  arguments,  and  decisions  in  every  branch  of  the  law. 
To  form  a  true  judgment  upon  this  subject,  it  is  neceaeary  to  take  into  consideration  the 
nature  of  moral  and  pomtive  laws.  The  principle  of  both  is  the  same,>~viz.,  utility, 
or  the  general  happiness  and  true  interests  of  mankind,  "  atgue  ipsa  ulUitas  jusii  pnfie 
mattr  et  tequi." 

But  the  necessity  of  one  set  of  Uw>  is  seen  prior  to  experience;  of  the  other,  posterior. 
A  moral  rule  is  such,  that  every  man's  reason,  if  not  perverted,  dictates  it  to  him  as  soon 
as  he  associates  with  other  men.  It  is  universal,  and  must  be  the  same  in  every  part 
of  the  world.  Do  not  kill,  do  not  steal,  do  not  violate  promises,  must  be  equally  obli- 
gatory In  Bngland,  I^pland,  Turkey,  and  China.  But  a  positive  law  is  discovered  by 
experience  to  he  useful  and  necessary  only  to  men  in  certain  districts,  or  under  peculiar 
circumstances.  It  is  said  that  it  is  a  capital  crime  in  Holland  to  kill  a  stork,  because  that 
animal  destroys  the  vermin  which  would  undermine  the  dykes,  or  banks,  upon  which  th« 
existence  of  the  country  depends.  This  may  be  a  wise  law  in  Holland;  but  the  life  of  a 
stork  in  England  wonld  be  of  no  more  value  than  that  of  a  sparrow,  and  such  a  law  wotdd 
be  useless  and  cruel  in  this  country. 

By  the  laws  of  nature  and  reason,  every  man  is  permitted  to  build  his  house  in  any 
manner  he  pleases;  but,  from  the  experience  of  the  destructive  efiects  of  fire  in  London, 
the  legislature,  vriUi  great  wisdom,  enacted  that  all  party-walls  should  be  of  a  certain 
thickness;  and  it  is  somewhat  surprising  that  they  did  not  extend  this  provident  act  to 
all  other  great  towns.     (14  Geo.  HI.  c  78.1 

It  was  also  discovered,  by  experience,  that  dreadfhl  consequences  ensued  when  sea- 
brins  people,  who  returned  from  distant  couirtriea  infected  with  the  plague,  were  per- 
mittM  immediately  to  come  on  shore  and  mix  with  the  healthy  inhabitants.  It  was, 
therefore,  a  wise  and  merciful  law,  though  restrictive  of  natural  right  and  liberty,  which 
compiled  such  penons  to  be  purifiea  from  all  contagion  by  performing  quarantine. 
(BoMtiv.  161.) 

HMrim,  by  the  breach  <^  these  posittTe  lawa,  intnduces  conflagmtion  and  pestilence, 
is  nraly  guilty  of  a  much  greater  crime  than  he  is  who  deprives  another  of  his  purse  or 
hia  horse. 

The  lawa  against  smuggling  are  r^tixt^j  juris  posiHvi;  but  the  criminality  of  actions 
can  only  be  measured  by  their  consequences;  and  he  who  saves  a  sum  of  money  by  evad- 
ing the  payment  of  a  tax  docs  exactly  the  same  injuryto  society  as  he  whosteahsomuch 
from  the  ttcasury,  and  is  therefore  guilty  of  as  gr^  inunoruity,  or  as  great  an  act  of 
dildumesty.  Or,  smiwgling  has  been  com^red  to  that  species  of  fraud  which  a  man 
wonld  practice  who  should  join  with  his  friends  in  ordering  a  dinner  at  a  tavern,  and, 
after  the  festivity  and  gratificationB  of  the  day,  should  steal  away  and  leave  his  com- 


£; 


supposed  to  be  sufficient  to  deter  men  from  introducing  that  greater  degree  of  inconve- 
nience which  wonld  result  to  the  community  from  the  general  permission  of  that  act 
which  the  law  prohibits.  It  is  no  recompense  to  a  man's  country  for  the  consequences 
of  an  illegal  act  that  he  should  afterwards  be  whipped,  or  should  stand  in  the  pillory,  or 
in  a  jail.  But  in  positive  laws,  as  in  moral  rules,  it  ia  equally  false  that  omniapecaUa 
■iasttni.  If  there  are  laws  (such  as  the  game-laws)  which,  in  the  public  opinion,  pro- 
e  little  benefit  or  no  salutary  effect  to  society,  a  conscientious  man  will  feel,  perhaps, 
further  regard  for  the  observance  of  them  than  from  the  consideration  that  his 
example  may  encourage  others  to  violate  those  laws  which  are  certainly  beneficial  to 
♦he  commumty.  Indeed,  the  last  sentence  of  the  learned  judge  upon  this  subject  is  an 
answer  to  his  own  doctrine;  for  the  disobedience  of  any  law  in  existence  must  be  pre- 
sumed to  involve  in  it  either  public  mischief  or  private  injury.  It  is  related  of  Socrates 
that  he  made  a  promise  with  himself  to  observe  the  laws  of  hia  country;  but  this  is 
nothing  more  than  what  every  good  man  ought  both  to  promise  and  perform;  and  he 
ought  to  promise,  still  further,  that  he  will  exert  all  his  power  to  compel  others  to  obey 
them.  A»  the  chief  design  of  established  government  is  the  prevention  of  crimes  and 
the  enforcement  of  the  moral  duties  of  man,  obedience  to  that  government  necessarily 
becomes  one  of  the  highest  of  moral  obligations;  and  the  principle  ol  moral  and 
positive  laws  being  precisely  the  same,  they  become  so  blended  that  the  discrimination 
between  them  is  h^uently  difficult  or  impmcticable,  or,  as  the  author  of  "  The  Doctor 
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where  disobedience  to  the  law  involves  ia  it  also  any  degree  of  public  mis* 
chief  or  private  injury,  there  it  falls  within  our  former  distinction,  and  is 
also  an  offence  against  conscience,  (m) 

I  have  now  gone  through  the  definition  laid  down  of  a  municipal  law;  and 
have  shown  that  it  is  "  a  rule  of  civil  conduct  prescribed  by  the  supreme 
power  in  astate,  commanding  what  is  right,  and  prohibiting  what  is  wrong;" 
in  the  explication  of  which  I  have  endeavored  to  interweave  a  few  useful 
principles  concerning  the  nature  of  civil  government,  and  the  obligation  of 
hmnan  laws.  Before  I  conclude  this  section,  it  may  not  be  amiss  to  add  a 
few  observations  concerning  the  interpretation  of  laws. 

When  any  doubt  arose  upon  the  construction  of  the  Roman  laws,  the  usage 
was  to  state  the  case  to  the  emperor  in  writing,  and  tate  his  opinion  upon  it. 
This  was  certainly  a  bad  method  of  interpretation.  To  interrogate  the  legis- 
lature to  decide  particular  disputes  is  not  only  endless,  but  affords  great  room 
for  partiality  and  oppression.  The  answers  of  the  emperor  were  called  his 
rescripts,  and  these  had  in  succeeding  cases  the  force  of  perpetual  laws;  though 
they  ought  to  be  carefully  distinguished  by  every  rational  civilian  from  those 
general  constitutions  which  had  only  the  nature  of  things  for  their  guide.  The 
emperor  Macrinus,  as  his  historian  Capitolinus  informs  us,  had  once 
resolved  to*  abolish  these  rescripts,  and  retain  only  the  general  edicts:  [*59 
he  could  not  bear  that  the  hasty  and  crude  answers  of  such  princes  as 
Commodus  and  Caracalla  should  be  reverenced  as  laws.  But  Justinian  thought 
otherwise,  (n)  and  he  has  preserved  them  all.  In  like  manner  the  canon  laws, 
or  decretal  epistles  of  the  popes,  are  alt  of  them  rescripts  in  the  strictest  sense. 
Contrary  to  all  trueformsof  reasoning,  they  argue  from  particulars  to  generals. 

The  fairest  and  most  rational  method  to  interpret  the  will  of  the  legisfator 
is  by  exploring  his  intentions  at  the  time  when  the  law  was  made,  by  signs 
the  most  natural  and  probable.  And  these  sgns  are  either  the  words,  the 
context,  the  subject  matter,  the  effects  and  consequence,  or  the  spirit  and 
reason  of  the  law.  (46)    Let  us  take  a  short  view  of  them  all. 

(n)  laininiioeniiUtiittliwIfannMtiiiliKKium.nan  a  mixed  penal  Uir  InrolTn  both  the  crime  aixl 

flail otf  CH^Hin.' Iai>a«iuKiinii(a<Ca(lni4Hin<iA(4paf,  punl'bmcnt.]   ( BuidenDn  de onuclflif .  dN^MI. imidL 

A  ad  poaum.    fTtie  otject  nf  a  law  parely  praal  Til.  B  IT-  34. 

nguAUw  piuddim«il»lel7,  not  the  crime  also:  fnj  latl.  1,  2.  fl. 

knd Student"  bas  expressed  It  with  beautiful  simplicity,  "In  every  law  positive  well 
made  is  somenbAt  of  the  law  of  reasoa  and  of  the  law  of  God;  and  to  discern  the  law 
of  God  and  the  law  of  reason  from  the  law  positive  is  vetr  hard."  i  £Hal.  c.  4.  An 
eloquent  modern  divine  has  also  said,  "  Let  the  great  general  duty  of  submission  to  civil 
anthority  be  engraven  on  our  hearts,  vroufht  into  the  very  habit  of  the  mind,  and  made 
a  ^rt  of  our  elementary  morality,"     HalPi  Sermon,  Oct.  1803.— Christian. 

The  morality  of  this  position  of  the  learned  commentator  has  been  well  questioned. 
Its  soiindDesa  as  a  legal  principle,  though  it  once  had  sway  in  the  courts,  has  been  since 
riepndiated.  With  all  the  quali^cations  which  have  been  cautiously  annexed  to  it  in 
the  text, — namely,  that  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of  indifier- 
ence,  and  the  penalty  inflicted  an  adequate  compensation  for  the  civil  in  (convenience 
supposed  to  anse  from  the  offence,— it  must  be  admitted  to  be  fraught  with  practical 
daiiger  to  society.  There  is  a  moral  obligation  resting  on  evet~r  individual  to  obey  the 
laws  of  that  community  in  which  he  lives.  The  breach  of  any  known  law  is  a  violation 
of  that  obligation.  If  the  laws  be  so  multiplied  that  the  citizen  cannot  be  expected  to 
know  or  understand  them,  then,  although  in  the  eye  of  the  law  he  may  not  be  excused, 
—  legis  igttoranlia  neminem  excusai.  [Ignorance  of  the  law,  excuses  no  one,]  yet  it  is 
difiereat  in  Joro  conscienlia.  This  is  the  answer  to  the  suggestion  that  such  laws  would  be 
a  snare  to  the  conscience.  But  if  the  subject  knows,  or  ought  to  know,  the  law,  if  he  had 
exercised  ordinary  diligence,  he  has  no  right  to  set  up  his  own  judgment  as  to  the  indif- 
ference of  the  action  whidi  the  legislature  has  prohibited  or  enioined.  Every  penalty 
implies  a  prohibition,  even  if  not  expressed.  It  is  now  well  settled  that  every  contract 
to  do  a  thing  made  penal  bv  statute  is  void  as  atilawful.  Aubert  p.  Maze,  a  Bos.  &  Pul. 
371.  Cannon  v.  Bryce,  3  B.  iSc  Aid.  179.  De  Begnia  v.  Armistead,  10  Blngh.  107.  Mitchell 
V.  Smith,  4  Dall.  969;  i  Binn.  118,     Elkins  v.  Parkhurst,  17  Verm.  105.  -  Shasswood. 

t46)  Moore  v.  Taylor,  i  Idaho  637  {1876).      Purdy  v.  People.  4  Hill  (N.  Y.)  403  (1843.) 
Taylor  v.  Taylor.  10  Minn,  iii  (1865).     Price  el  al.  v.  Maxwell  tt  at.,  aS  Pa.  36  (1857). 
Vou  I.— 4.  49 
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I.  Words  are  generally  to  be  understood  in  their  usual  and  most  known 
signification  ;(47)  not  so  much  regarding  the  propriety  of  grammar,  as  their 
general  and  popular  use. (48^  Thus  the  law  mentioned  by  Piiffendorf((») 
which  forbade  a  layman  to  lay  hands  on  a  priest,  was  adjudged  to  extend  to 
him  who  had  hurt  a  priest  with  a  weapon.  Again,  terms  of  art,  or  technical 
terms,  must  be  taken  according  to  the  acceptation  of  the  learned  in  each  art, 
trade,  and  science.  So  in  the  act  of  settlement,  where  the  crown  of  England 
is  limited  "to  the  princess  Sophia  and  the  heirs  of  her  body,  being 
Protestants,"  it  becomes  necessary  to  call  in  the  assistance  of  lawyers  to 
ascertain  the  precise  idea  of  the  words  ' '  heirs  of  her  body, ' '  which ,  in  a  legal 

sense,  comprise  only  certain  of  her  lineal  descendants.  (49) 
*6o]         *2.  If  words  happen  to  be  still  dubious,  we  may  establish   their 

meaning  from  the  context,  with  which  it  may  be  of  singular  use  to 
compare  a  word,  or  a  sentence,  whenever  they  are  ambiguous,  equivocal,  or 
intricate.  (50)  Thus  the  proeme,  or  preamble,  is  often  called  in  to  help  the 
construction  of  an  act  of  parliament.  (51)  Of  the  same  nature  and  use  is  the 
comparison  of  a  law  with  other  laws,  that  are  made  by  the  same  legislator, 
that  have  some  affinity  with  the  subject,  or  that  expr^sly  relate  to  the  same 
point(53)     Thus,  when  the  law  of  England  declares  murder  to  be  felony 

(0)  L.  or  N.  and  N.  5, 12.  S. 


(47)  Phelpa  V.  Rooney,  9  Wis.  75  (1S59).    La"^  ^-  Harris,  16  Ga.  267  (1854). 

(48)Ridgway  v.  Stewart,  4  W.  &  S.  (Pa.)  331  (1843).  SUte  v.  Botkin,  71  la.  189 
(1888).    FoK  V.  Hills,  1  Conn.  303  (1814).    Lippitt  v.  Huston,  8  R.  I.  415  (1867). 

(49)  If  words  or  egressions  have  acquired  &  definite  meanitig  in  law,  diey  muat  be  so 
enounded.     1  M.  &  Sel.  130,     i  Term.  Rep.  733. 

The  naturalimport  of  the  words  is  to  be  adopted;  and  if  technical  words  are  used,  they 
ve  in  Kcneral  to  nave  assigned  to  them  their  technical  sense.  Ex  parte  Hall,  1  Pick. 
.161,  The  State  v.  Smith,  s  Humph.  391,  Bank  v.  Cook,  4  Pick.  4<i5-  Where  a  word 
Ibas  a  clear  and  settled  meaning  at  common  law,  it  ought  to  have  the  k 


uonstniin^  a  statute  in  which  it  is  used.  Adams  v.  Tnrrentine,  8  Iredell,  147.  Where  a 
law  is  plain  and  unambiguous,  whether  expressed  in  general  or  limited  terms,  there  is  no 
ivom  left  for  construction,  and  a  resort  to  extrinsic  facts  is  not  pennitted  to  ascertain  its 
meaning.  Bartlett  v.  Morris,  g  Porter,  266.  No  mere  misnomer  in  the  name  of  a  natural 
person  or  corporation  is  fatal  to  the  validity  of  an  act  if  the  person  or  corporation  intended 
can  be  collected  from  the  words.  Blanchard  v.  Sprague,  3  Sumner,  179.  The  tenn 
"person"  in  a  statute  embraces  not  only  natural  but  artificial  persons  or  corporations, 
unless  the  language  indicates  that  it  was  used  in  a  more  limited  sense.  Bank  v.  Andrews, 
8  Porter,  404.  U.  S.  v.  Ammedv,  11  Wheat.  39s.  Whera  provision  is  made  that  criminal 
prosecutions  are  to  be  instituted  "  on  complaint,"  a  complaint  under  oath  or  affirmation 
IS  implied  as  a  part  of  the  technical  meaning  of  the  terms.  Campbell  v.  Thompson,  4 
.  Shep.  iiy.  The  word  "  may  "  always  is  held  to  mean  "must"  or  "shall"  in  cases  where 
the  pnblic  interest  and  rights  are  concerned,  and  where  the  public  or  third  persons  have 
a  claim  de  jure  that  the  power  delegated  should  be  exercised.  Ex  parte  Simonton,  9 
Porterj  390,  Minor  v.  Bank,  I  Peters,  64.  Schuyler  Co.  v.  Mercer  Co.,  4  Gilman,  20. 
Turnpike  v.  Miller,  s  Johns.  Ch.  Rep.  tot.  A  conjunctive  may  be  taken  in  a  disjunctive 
sense:  in  other  words,  "and"  may  be  construed  to  be  "or."  Barker  v.  Esty,  19  Ver- 
mont, i3t.  By  judicial  construction,  in  some  instances  the  extent  and  force  of  the  term 
"void  "  when  used  in  statutes  has  been  limited  so  as  to  mean  "  voidable;"  that  is,  to  be 
made  void  by  some  ptea  or  act  of  the  party  in  whose  favor  the  statutes  are  set  up.  Green 
V.  Ketnp,  13  Mass.  515.    Smith  v.  Saxton,  6  Pick.  483.— Sbarswood. 

(50) T^e  words  "front  to  the  nv^x,"  prima  facie,  designate  a  riparian  estate;  the 
vendee  therefore  of  a  riparious  estate,  acquires  a  qualified  property  in  the  bank  of  a  river 
and  the  batture  wliichmay  thereafter  arise.  Morgan  v.  Livingston,  I  Martin  (I^.),  451-65 
(18 19). 

(51)  But  a  positive  enactment  is  not  to  be  conndered  restrained  by  the  preamble,  i 
Term.  Rep.  44.  4  Term.  Rep.  790.  3  M.  &  Sell.  66.  Loflt'sRep.7S3.— CbiTTY,  N.  P, 
R.  R,  Co,  V.  Majors,  5  Mont.  118  {1884).     Cartigus  v.  Commrs.,  39^  Ind.  71  (1872). 

(52)  It  is  an  established  rule  of  construction  tt^t  statutes  in  pari  malerid,  or  npon  the 
same  subject,  must  be  construed  with  reference  to  each  other;  that  is,  that  what  is  clear 
in  one  statute  shall  be  called  in  aid  to  explain  what  is  obscure  and  ambiguous  in  another, 
nus,  the  last  qualification  act  to  kill  game  (23  and  23  Car  II.,  c.  35)  enacts  "  that  eveiy 

50 


>v  Google 


Sect.  2]  OF  I,AWS  IN  GENERAL.  60 

withont  benefit  of  clergy,  we  must  resort  to  the  same  law  of  England  to  leam 
what  the  benefit  of  cler^  is;  and,  when  the  common  law  censures  simoni- 
acal  contracts,  it  affords  great  light  to  the  subject  to  consider  what  the  canon 
law  has  adjudged  to  be  simony ,(53) 

3.  As  to  the  subject  mailer,  words  are  always  to  be  understood  as  having  a 
regard  thereto,  for  that  is  always  supposed  to  be  in  the  eye  of  the  legislator, 
and  all  his  expressions  directed  to  that  end.  (54)  Thus,  when  a  law  of  our 
Edward  III.  forbids  all  ecclesiastical  persons  to  purchase /ri?z^Vi'^nj  at  Rome,  it 
might  seem  to  prohibit  the  buying  of  grain  and  other  victual;  but,  when  we 


pcTSon  not  having  Unds  or  tenements,  or  some  other  estate  of  inheritance,  of  the  clear 
yearly  value  of  loo^.  or  for  life,  or  having  lease  or  leases  of  ninety-nine  yeare  of  tlie  clear 
yearly  value  of  150/.,"  (except  certain  persons,)  shall  not  be  allowed  to  kill  game.  Upon 
this  statute  a  doubt  arose  whether  the  words  or  for  life  should  be  referred  to  the  vxt.  or 
to  the  150J.  per  annuttt.  The  Court  of  King's  Bench,  having  looked  into  the  former 
qualification  acts,  and  having  found  that  it  was  clear  by  the  first  qualification  act  ( 13  R.  I. 
St.  I,  c.  13)  that  a  layman  should  have  401.  a  year,  and  a  priest  10/.  a  year,  and  that,  hy 
the  I  Ja.  c.  27,  the  qualifications  were  clearly  an  estate  of  Inheritance  of  \al.  a  year,  and 
an  estate  for  hfe  ofyJ.  a  year,  they  presumed  that  it  still  was  the  intention  of  the  legis- 
lature to  make  the  yearly  value  of  an  estate  for  life  greater  than  that  of  an  estate  of 
inheritance,  though  the  same  proportions  were  not  preserved;  and  thereupon  decided 
that  clei^ymen.  and  all  others  possessed  of  a  life-estate,  only  most  have  150/.  a  year  to 
be  qualified  to  kill  rame.     Lowndes  v.  Lewis,  B.  T.  33  Geo.  III. 

The  same  rule  to  discover  the  intention  of  b  testator  is  applied  to  wills, — viz.:  the  whole 
of  a  will  shall  be  taken  under  consideration  in  order  to  decipher  the  meaning  of  an  obscure 
passage  in  it — CbbisTian.  See  5  Cowen,  421.  In  cases  admitting  of  doubt,  the  inten- 
tion of  the  lawmaker  is  to  be  sought  in  the  entire  contest  of  the  section — statutes,  or 
series  of  statutes  in  pari  malerid.  Atkins  v.  Disintegration  Co.,  iS  Wall.  [U,  S.)  3DI 
(1873).  NeETs  Appeal,  ai  Pa.  347  (1853).  Talcott  M.  T.  Co.  v.  Marshall,  11  Conn.  197 
(1836- 

(53)  It  may  be  laid  down  that  the  intention  of  the  makers  of  a  statute  ts  to  govern, 
even  though  the  construction  grounded  upon  such  intention  may  appear  to  t>e  contrary  to 
the  literal  import  of  the  words.  Every  technical  rule  as  to  the  conatruction  or  form  of  par- 
ticular terms  must  yield  to  the  clear  expresdon  of  the  paramount  will  of  the  legislature, 
Wilkinson  f.  Leland,  2  Peters,  661.  In  construing  statutes,  penal  as  well  as  others,  an 
interpretation  must  never  be  adopted,  which  will  aefeat  the  evident  purpose  of  the  law, 
if  it  wiU  adoiit  of  any  other  reasonable  construction.  The  Emily  andCaroline,  9  Wheat. 
388. 

All  the  parts  of  a  statute — title  and  preamble  as  well  as  the  body— may  be  consulted  for 
the  purpose  of  arriving  at  a  knowledge  of  the  general  intention  of  the  lamivers.  The 
title  and  preamble,  however,  yield  always  to  the  clear  expressions  of  the  t>ody  of  the  act, 
and  are  referred  to  as  explanatory  only  when  an  ambiguity  exists.  Jackson  v.  Gilchrist, 
15  Johns.  89.  Holbrook  v.  Holbrook,  1  Pick,  248.  Eastman  v.  McAlpin,  i  Kellv,  157. 
Bartlett  v.  Morris,  9  Porter,  a66.  When  the  language  of  the  enacting  part  or  body  of  a 
law  is  doubtful  and  may  admit  of  a  la:ger  or  more  restricted  interpretation,  the  preamble 
may  be  referred  to  in  order  to  determine  which  sense  was  intended  by  the  legislature. 
The  U.  S.  V.  Wetster,  Davies,  38.  The  true  rule  seems  to  be  that,  where  an  incon- 
venience or  particular  mischief  would  arise  from  giving  the  enacting  words  their  broad 
and  general  meaning,  they  shall  in  that  case  be  restrained  by  the  preamble,  but  not 
otherwise.  Seidenbender  w.  Charles,  4a  &  R.  166.  Lucas  ».  McBlair,  la  Gill.  &  Johns. 
I.    James  v.  Dubois,  l  Marring,  385. 

Statutes  in  pari  materid  are  to  be  construed  ttwether.  Schooner  Harriet,  i  Story,  51. 
Scott  V.  Searles,  i  S.  &  M.  590.  Harrison  v.  Watter.  i  Kelly,  «■  If  it  can  be  gathered 
from  a  subsequent  statute  what  meaning  the  legislature  attached  to  the  words  of  a  former 
one,  this  will  amount  to  a  legislative  declaration  of  its  meaning.  U.  S.  v.  Freeman,  3 
How.  U.  S.  556.  The  general  system  of  legislation  upon  the  subject-matter  may  be  taken 
into  view,  in  order  to  throw  light  upon  a  particular  act  relatinj;  to  the  same  subject. 
Fort  V.  Burch,  6  Barb.  S.  C.  60.  Thus,  the  history  of  legislation,  including  the  language 
of  repealed  statutes,  may  be  referred  to  and  considered.  Henry  v.  Tilson,  17  Venn.  479. 
— SHARSwoon. 

Bridgman  v.  Mallett,  2  Wins.  Eq.  (N.  C.)  115  (1864).  Brehant  v.  Sheppard,  New 
Found.  Sup.  Ct  414-22  (Tucker,  1817), 

(54I  Words  of  a  doubtful  or  ambiguous  meaning  ought  always  to  be  understood  and 
explained  in  reference  to  the  subject  matter  and  tlie  occaraon  on  which  they  were  used. 
Welsh  V.  Blackwell,  3  Green  (N.  J. )  346  (1834).  Kliddletown  Bank  v.  Magill,  5  Conn. 
46-53  (1833).     DiUiard  v.  Tomlinson,  i  Munf.  (Va.)  310  (1810). 
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consider  that  tbe  statute  was  made  to  repress  the  usurpations  of  the  papal 
see,  and  that  the  nominations  to  benefices  by  the  pope  were  caHeA  prtrvisious, 
we  shall  see  that  the  restraint  is  intended  to  be  laid  upon  such  provisions  only. 

4.  As  to  the  effects  and  consequence,  the  rule  is,  that  where  words  bear  either 
□one,  or  a  very  absurd  signification,  if  literally  understood,  we  must  a  little 
deviate  from  the  received  sense  of  tbem.  Therefore  the  Bolognian  law,  men- 
tioned by  Pufiendorf,(^)  which  enacted  "that  whoever  drew  blood  in  the 
streets  should  be  puni^ed  with  the  utmost  severity,"  was  held  after  long 
.debate  not  to  extend  to  the  surgeon  who  i^ned  the  vein  of  a  person  that  fell 
'  down  in  the  street  with  a  fit.(55) 

.'*6iJ  *5.  But,  lastly,  the  most  universal  and  effectual  way  of  discovering 
the  true  meaning  of  a  law,  when  the  words  are  dubious,  is  by  con- 
^dering  the  reason  and  spirit  of  it;(56)  or  the  cause  which  moved  the 
legislator  to  enact  it,  C57)  For  when  this  reason  ceases,  the  law  itself  ought 
likewise  to  cease  with  it. (58)  An  instance  of  this  is  given  in  a  case  put  by 
Cicero,  or  whoever  was  the  author  of  the  treatise  inscribed  to  Herennius.  (y) 
There  was  a  law,  that  those  who  in  a  storm  forsook  the  ship  should  forfeit  all 
property  therein ;  and  that  the  ship  and  lading  should  belong  entirely  to  those 
who  stayed  hi  it.  In  a  dangerous  tempest  all  the  mariners  forsook  the  ship, 
except  only  one  sick  passenger,  who,  by  reason  of  his  disease,  was  unable  to 
get  out  and  escape.  By  chance  the  ship  came  safe  to  port.  The  sick  man 
kept  possession,  and  claimed  the  benefit  of  tbe  law. (59)  Now  here  all  the 
learned  agree,  that  the  sick  man  is  not  within  the  reason  of  the  law;  for  the 
reason  of  making  it  was,  to  give  encouragement  to  such  as  should  venture 
their  lives  to  save  the  vessel;  but  this  is  a  merit  which  he  could  never  pretend 
to,  who  neither  stayed  in  the  ship  upon  that  account,  nor  contributed  any 
thing  to  its  preservation. (60) 

From  this  method  of  interpreting  laws  by  the  reason  of  them,  arises  what 
we  call  equity,  which  is  thus  defined  by  Grotius:(r)  "  the  correction  of  that 
wherein  the  law  (by  reason  of  its  universality)  is  deficient,"  For,  since  in 
laws  all  cases  cannot  be  foreseen  or  expressed,  it  is  necessary  that,  when  the 
general  decrees  of  the  law  come  to  be  applied  to  particular  cases,  there  should 
be  somewhere  a  power  vested  of  defining  those  circumstances,  which  (had 
they  been  foreseen)  the  legislator  himself  would  have  expressed.  And  these 
are  the  cases  which,  according  to  Grotius,  "  lex  non  exade  definit,  sed  arbitrio 
boni  viri  permilHt."  (fii") 

(11)1.0,0.13,  jS.  (4)1.1,0.11.  {t)  Dt  ^qvOateA^ 

(55)  Resp.  V.  Richaida,  i  Yeatea  (Pa.)  483  (1791).  Sackett  v.  Audross,  5  Hill  (N.  Y.) 
364  (1843)- 

(56)  People  K.  Owyhee  M.  Co.,  i  Idaho  419  (1867).  Taylor  v.  Taylor,  10  Minn.  lai 
(1865).  Ne£f'B  Appeal,  ai  Pa.  346  (185^1.  The  preexisting  law,  and  the  reason  and  purpose 
of  the  oen  enactment,  are  considerations  of  great  weight.  Smythei'.  Fiske,  33  Wall.  380 
(1874).  Dubose  f.  Dubose,  38  Ala.  341  (1861).  The  object  designed  to  be  reached  bv 
the  act  must  limit  and  control  the  literal  import  of  the  tenns  and  phrases  employea. 
SUte  V.  Clark,  s  Dutch.  (N.  J.)  99(1860).     Bishop  SUt  Crimes,  84  (led.  1883). 

<57)  The  ends  contemplated  are  to  be  considered,  and  general  worda  may  be  thereby 
restrained.     3  Maule  and  Selwyn,  510.— Chittv. 

(58)  Cessante  raiione,  crssat  ipsa  lex.  French  v.  Gray,  1  Conn.  114  (1816).  Binney'a 
Case,  3  Bland  (Md.)  155  (1829).     Randall  v.  R.  &  D.  R.  R.  Co.  107  N.  C.  (iSoo). 

f59l  Adcock's  Case.  8  Grat  (Va.)  676  (1851).     Doles  v.  Hilton,  48  Ark.  309  (1886). 

(60)  See  a  very  sensible  chapter  upon  the  interpretation  of  laws  in  general,  in  Rntber- 
forth's  Institutes  of  Natural  Law,  b.  ii.  c  7. ^Christian. 

(61)  [The  law  doea  not  define  exactly,  but  leaves  something  to  the  discretion  of  a  just 
and  wise  judge.]  Theonly  ^^ui'/^.according  to  thisdescription,  which  exists  in  our  govem- 
ment,  either  resides  in  the  kinji;.  who  can  prevent  the  j»fM»t»r»ytM  [the  rigor  of  the  law] 
from  becoming  summa  injuria  [the  highest  injury,]  by  an  absolute  or  a  conditional 
pardon,  or  in  juries,  who  determine  whether  any,  or  to  what  extent  damages  shall  be  ren- 
dered.  But  tguily,  as  here  explained,  is  by  no  means  applicable  to  the  court  of  chancery; 
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Equity  thus  depending,  essentially,  upon  the  particular  circum- 
stances of  eadi  individual  case,  there  can  be  no  established  *  rulesand  [*63 
fixed  precepts  of  equity  laid  down,  without  destroying  its  very  essence, 
and  reducing  it  to  a  positive  law.  And,  on  the  other  hand,  the  liberty  of 
considering  all  cases  in  an  equitable  light  must  not  be  indulged  too  far,  lest 
thereby  we  destroy  all  law,  and  leave  the  decision  of  every  question  entirely 
in  the  breast  of  the  judge.  And  law,  without  equity,  though  bard  and  dis- 
agreeable, is  much  morS  desirable  for  the  public  good  than  equity  without 
law;  which  would  make  every  judge  a  legislator,  and  introduce  most  infinite 
confusion;  as  there  would  then  be  almost  as  many  different  rules  of  action 
laid  down  in  onr  courts,  as  there  are  differences  of  capacity  and  sentiment  in 
the  bumao  mind. 


SECTION  ni. 
OF  THE  LAWS  OF  ENGLAND. 

The  municipal  law  of  England,  or  the  rule  of  civil  conduct  prescribed  to 
the  inhabitants  of  this  kingdom,  may  with  sufficient  propriety  be  divided 
into  two  kinds:  the  lex  non  scripta,  the  unwritten,  or  common  law;(t)  and 
the  Ux  uripta,  the  written,  or  statute  law. (2) 

The  Jex  non  scrip/a,  or  unwritten  law,  includes  not  only  general  customs, 
or  the  common  law  properly  so  called;  but  also  the  particulat  customs  of 
::ertain  parts  of  the  kingdom;  and  likewise  those  partuular  laws,  that  are  by 
custom  observed  only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  leges  non  scripta,  I  would  not  be  under- 
stood as  if  all  those  laws  were  at  present  merely  oral,  or  communicated  from 
the  former  ages  to  the  present  solely  by  word  of  mouth.  {3)  It  is  true  indeed 
that,  in  the  profound  ignorance  of  letters,  which  formerly  overspread  the 


for  the  learned  judge  haaelBewhcre  tmly  aaid,  that  "  the  Byatem  of  our  courts  of  equity 
isa  labored  connected  ejBtetn,  govemea  by  established  rules,  and  bound  down  by  pre- 
Indents,  from  wbicb  tbey  do  not  depart,  alUiough'  the  reason  of  some  of  them  may  per- 
haps be  liable  to  obiectioti."    Booklii.  432.— Christian. 

what  the  learned  commentator  here  says  is  certainly  inaccurate,  if  it  leads  to  the 
nipposition  that  any  other  rules  of  interpretation  are  applied  to  statutes  i: 


eqnity  than  in  courto  of  law.  On  the  contrary,  herein  equity  follows  the  law,  just 
does  in  the  construction  of  wills  and  other  instruments.  In  England,  the  court  of  c! 
eery  often  sends  cases  to  the  common  law  courts,  in  order  to  procure  their  opinioi 


•ucD  points.  The  e^etn  administered  in  that  court  differs  from  the  common  law  mainly 
in  its  means  of  ^tting  at  the  truth  bv  enforcinjf  a  discoverv  by  the  defendant  under  oath, 
and  by  the  peculiar  remedy  it  affords  by  injunction  and  the  decree  for  specific  performance. 

what  the  commentator  does  mean,  perhaps,  is  what  is  generally  termed  the  equity  of 
a  statute,  which  is  in  reality  a  compendious  mode  of  expressing  his  fifth  rule  of  interpre- 
tation. Those  cases  are  said  to  be  within  the  equity  of  a  statute  which,  though  not 
directly  comprehended  by  its  langua^,  are  nevertheles  within  the  intention  of  the  law- 
giver, reached  by  its  reason  and  spint. 

It  seems  that  when,  had  the  legislature  foreseen  the  occurrence  of  a  perticnlar  contin- 
gency, the  letter  of  the  statute  would  have  been  enlarged  to  receive  it,  this  is  sufficient, 
warrant  for  the  courts  to  bring  it  within  the  spirit.  Brinker  v.  Brinker,  7  Barr,  23.-7 
Sharswood.  ,,-..  \ 

(i)"The  common  law  is  grounded  upon  the  general  customs  of  the  realm,  and  includes 
in  it  the  law  of  nature,  the  law  of  God,  and  the  principles  and  maxims  of  the  law;  it  is 
founded  upon  reaaon;  and  is  said  to  be  the  perfection  of  reason  acquired  by  long  study, 
observation  and  experience,  and  refined  by  learned  men  in  all  ^es."  Binn's  Jus.  (lOtb 
ed. ,  1S95)  70,  citing  Co.  Litt.  07,  143,  and  Bl.  Com.  63  et  seq. 

(a)  Coinm.  v.  Chapman  etal,  54  Maaa.  70  (1847).     Clark's  Crim.  Law,  17  (1894). 


decisions  becomes  written  law — "  written  case  law — only  diflereut  from  code  law,  because 
written  in  a  difl^rent  way."  Sec  Hale's  Hist.  Com.  Law,  631.  Bish.  Corns,  on  the  Writ- 
ten Law  etc.,  3^  (18S2). 
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whole  western  world,  all  laws  were  entirely  traditional,  for  this  plain  reason, 
because  the  nations  among  which  they  prevailed  had  but  little  idea  of  writ- 
ing. Thus  the  British  as  well  as  the  Gallic  Druids  committed  all  their  laws 
as  well  as  learning  to  memory  ;{a)  and  it  is  said  of  the  primitive  Saxons  here, 
as  well  as  their  brethren  on  the  continent,  that  leges  sola  memoria  el  usu 
relinebant.  (i)C4)     But,  with  us  at  present,  the  monuments  and  evidences  of 

our  legal  customs  are  contained  in  ttie  records  of  the  several  courts  of 
♦64]      justice  in  books  of  *reports  and  judicial  deci^ons,  and  in  the  treatises 

of  learned  sages  of  the  profession,  preserved  and  handed  down  to  us  from 
the  times  of  highest  antiquity.  However,  I  therefore  style  these  parts  of  our 
law  Uges  non  scrifiia,*\xcAuse  their  original  institution  and  authority  are  not 
set  down  in  writing,  as  acts  of  parliament  are,  but  they  receive  their  binding 
power,  and  the  force  of  laws,  by  long  and  immemorial  usage,  and  by  their 
universal  reception  throughout  the  kingdom.  In  like  manner  as  Aulus 
Gellius  defines  thejus  non  scriptum  to  be  that,  which  is  "  iaciio  et  illiierato 
kominum  consensu  el  moribus  expressum." {$) 

Our  ancient  lawyers,  and  particularly  Fortescue,  (<:)  insist  with  abundance 
of  warmth  that  these  customs  are  as  old  as  the  primitive  Britons,  and  con- 
tinued down  through  the  several  mutations  of  government  and  inhabitants, 
to  the  present  time,  unchanged  and  unadulterated.  This  may  be  the  case  as 
to  some;  but  in  general,  as  Mr.  Selden  in  his  notes  observes,  this  assertion 
must  be  understood  with  many  grains  of  allowance;  and  ought  only  to  signify, 
as  the  truth  seems  to  be,  that  there  never  was  any  formal  exchange  of  one 
system  of  laws  for  another;  though  doubtless,  by  the  intermixture  of  adven- 
titious nations,  the  Romans,  the  Picts,  the  Saxons,  the  Danes,  and  the  Nor- 
mans, they  must  have  insensibly  introduced  and  incorporated  many  of  their 
own  customs  with  those  that  were  before  established;  thereby,  in  all  proba- 
bility, improving  the  texture  and  wisdom  of  the  whole  by  the  accumulated 
wisdom  of  divers  particular  countries.  Our  laws,  saith  Lord  Bacon,  (rf)  are 
mixed  as  our  language;  and,  as  our  language  is  so  much  the  richer,  the  laws 
are  the  more  complete. 

And  indeed  our  antiquaries  and  early  historians  do  all  positively  assure 
us,  that  our  body  of  laws  is  of  this  compounded  nature.  For  they  tell  us 
that  in  the  time  of  Alfred  the  local  customs  of  the  several  provinces  of  the 
kingdom  were  grown  so  various,  that  he  found  it  expedient  to  compile  his 

Dome-Book  OT  Liber  Judicialis,  for  the  general  use  of  the  whole  king- 
♦65]     dora.     *This  book  is  said  to  have  been  extant  so  late  as  the  reign  of 

King    Edward  the   Fourth,  but  is  now  unfortunately  lost.(6)      It 

(a)  Ctes.  dc  B.  ».  lib,  6.  c  3.  (ci  C.  11. 

{N  Bpelm.  i».  362.  \d)  See  hla  praponiB  for  a  digest 


(4I  [They  retained  their  laws  solely  by  memory  and  custom.]     '[The  unwritten  laws.] 

(5)  [''Expressed  or  sanctioned  by  the  tacit  and  unwritten  customs  or  consent  of  men."] 

(6)  Both  Hallam  and  Turner  doubted  the  lact  that  such  a  work  ever  existed.  It  has, 
however,  recently  been  brought  to  light,  and  may  be  seen,  in  both  Sason  and  English 
in  "  The  Ancient  Laws  and  Institutes  of  England,"  published  by  tlie  Record  Commis- 
sioners, vol.  i.  pp.  45-101.  At  the  head  of  it  stand  the  Ten  Conimandments,  followed 
l^  many  of  the  Mosaic  precepts,  with  the  express  and  solemn  sanction  given  them  by 
our  Saviour  in  the  Gospel: — "Think  not  thai  I  am  come  to  deslroytlulawor  the  prophets: 
lam  notcome  to  destroy,  but  to  fulfil."  After  quoting  tlie  canons  of  the  apostolical 
council  at  Jerusalem,  Alfred  refers  to  the  divine  commandment,  "As  ye  would  that  men 
should  do  to  you,  do  ye  also  to  them,"  adding.  "  from  this  one  doom,  a  man  may  remem- 
ber that  he  judge  every  one  righteously:  he  need  heed  no  other  doom-book."  A  noble 
and  affecting  incident  this  in  the  history  of  our  laws, — which,  though  since  swollen  into 
an  enormous  bulk  and  complexity  and  fed  from  many  sources,  still  bear  the  same  rela- 
tions to  religion,  which  we  observe  in  the  rude  and  simple  elements  of  these  laws  in  the 
days  of  our  illustrious  Alfred. — Warrhn.  The  book  is  recoguiwd  by  The  Standard 
EKctionary.  The  Am.  and  Eng.  Enc  Britannica,  vol.  vii,  p  350.  Bl.  Com.,  bk.  iv,  p. 
411  and  by  Pole  and  Mait.  Hist,  of  Eng.  Law,  cb.  i.  It  must  not  be  confounded  with 
The  Domes-Day  Book. 
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contained,  we  may  probably  suppose,  the  principal  maxims  of  the  common 
law,  the  penalties  for  misdemeanors,  and  the  forms  of  judicial  proceedings. 
Thus  much  may  at  least  be  collected  from  that  injunction  to  observe  it,  which 
we  find  in  the  laws  of  king  Edward,  the  elder,  the  son  of  Alfred,  (f)  "  Omnibus 
qui  reipublics prmsunt  etiam  alque  etiam  mando,  ut  omnibus  aquos  u  prabeani 
judiees, periniU  acin  judidali  libra  (Saxonice,  dom-hec)  scriptum,  kabetur: 
nee  quicquam  formident  qutn  jus  commune  (Saxonice,  folcrihte)  audacler 
lii>ereque,  dieanl." {•]') 

But  the  irruption  and  establishment  of  the  Danes  in  England,  which  fol- 
lowed soon  after,  introduced  new  customs,  and  caused  this  code  of  Alfred 
in  many  provinces  to  fell  into  disuse,  or  at  least  to  be  mixed  and  debased 
with  other  laws  of  a  coarser  alloy ;  so  that  about  the  beginning  of  the  eleventh 
century  there  were  three  principal  systems  of  laws  prevailing  in  different 
districts:  I.  The  Mercen-Lage,  or  Mercian  laws,  which  were  observed  it) 
many  of  the  midland  counties,  and  those  bordering  on  the  principality  of 
Wales,  the  retreat  of  the  ancient  Britons;  and  therefore  very  probably  inter- 
mixed with  the  British  or  Dniidical  customs.  2,  The  West-Saxon  Lage, 
or  laws  of  the  West  Saxons,  which  obtained  in  the  counties  to  the  south  and 
west  of  the  island,  from  Kent  to  Devonshire.  These  were  probably  much 
the  same  with  the  taws  of  Alfred  above  mentioned,  being  the  municipal  law 
of  the  far  most  considerable  part  of  his  dominions,  and  particularly  including 
Berkshire,  the  seat  of  his  peculiar  residence.  3.  The  Dane-Lage,  or  Danish 
law.  the  very  name  of  which  speaks  its  original  and  composition.  This  was 
principally  maintained  in  the  rest  of  the  midland  counties,  and  also  on  th« 
eastern  coast,  the  part  most  exposed  to  the  visits  of  that  piratical  people. 
As  for  the  very  northern  provinces,  they  were  at  that  time  under  a  distinct 
government.  (/) 

*Out  of  these  three  laws,  R<^er  Hoveden(f)  and  Ranulphus  [*6(i 
Ce$tren5is(A)  inform  us,  king  Edward  the  confessor  extracted  one 
uniform  law,  or  digest  of  laws,  to  be  observed  throughout  the  whole  king- 
dom; though  Hoveden,  and  the  author  of  an  old  manuscript  chronicle, (I'j 
assure  us  likewise  that  this  work  was  projected  and  begun  by  his  grandfather 
king  Edgar.  And  indeed  a  general  digest  of  the  same  nature  has  been  con- 
stantly found  expedient,  and  therefore  put  in  practice  by  other  great  nations, 
which  were  formed  from  an  assemblage  of  little  provinces,  governed  by 
peculiar  customs,  as  in  Portugal,  under  king  Edward,  about  the  beginning 
of  the  fifteenth  century  :(A)  in  Spain  under  Alonzo  X,.  who,  about  the  year 
1250,  executed  the  plan  erf"  his  father  St.  Ferdinand,  and  collected  all  the 
provincial  customs  into  one  uniform  law,  in  the  celebrated  code  entitled  Las 
Partidas:(J)  and  in  Sweden,  about  the  same  iera,  when  a  universal  body  of 
common  law  was  compiled  out  q&  the  particular  customs  established  by  the 
laghman  of  every  province,  and  entitled  the  land^s  lagk,  being  analogous  to 
the  common  law  of  England.  (»i)  (8) 

Both  these  undertakings  of  king  Edgar  and  Edward  the  confessor  seem  to 
have  been  no  more  than  a  new  «lition,  or  ft^sh  promulgation,  of  Alh-ed's 

(fl  C.  1.  (0  In  SsW,  ad  Badmer,  8. 

(/>  Hal.  BiW.  SS.  It)  Mod.  Un.  Hin.  ixJI.  1S6. 

Is]  r<i  JffL  //.  Il)  Ibid.  XX.  111. 

(%}  /n  Edic.  Cmtfator.  ^  (m)  Ibid.  iizIlL  21, 58. 

(7)  ["  To  all  who  preside  over  the  republic,  my  positive  and  repeated  injunction  is  that 
they  coaduct  thentselves  towards  all  aa  just  judges,  as  it  is  written  in  the  doom-book, 
and  without  fear,  boldly  and  fteely, declare  the  common  law."] 

(8)  The  commentators  «n  the  old  French  law  cite  Littleton  for  illustration;  and,  for  the 
same  reason,  the  antiquarian  lawyer  will  cite  Les  Coutumes  de  Beavoisis,  collected  bj 
Beaumanoir,  first  ijriiaed  at  Bourges,  1690,  for  the  purpose  of  illustrating  Littleton.  Beau- 
lUanoir's  compilation  was  made  long  antecedent  to  our  venerable  author,  or,  as  he  ha; 
t)een  called,  father  of  our  law.—LEE. 
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code  or  dome-book,  with  such  additioos  and  improvetneots  as  the  experience 
of  a  century  and  a  half  had  su^ested;  for  Alfred  is  generally  styled  by  the 
same  historians  the  legum  Anglicanarum  conditor,  (9)  as  Edward  the  confessor 
is  the  restitHtor\iQ)  These,  however,  are  the  laws  which  our  histories  so 
often  mention  under  the  name  of  the  laws  of  Edward  the  confessor,  which  our 
ancestors  struggled  so  hardly  to  maintain ,  under  the  first  princes  of  the  Norman 
line;  and  which  subsequent  princes  so  frequently  promised  to  keep  and  restore, 
as  the  most  popular  act  they  could  do,  when  pressed  by  foreign  emergencies 

or  domestic  discontents.  These  are  the  laws  that  so  vigorously  with- 
♦67]     stood  *the  repeated  attacks  of  the  civil  law,  which  established  in  the 

twelfth  century  a  new  Roman  empire  over  most  of  the  states  of  the 
continent:  states  that  have  lost,  and  perhaps  upon  that  account,  their  political 
liberties:  while  the  free  constitution  of  England,  perhaps  upon  the  same 
account,  has  been  rather  improved  than  debased.  These,  in  short,  are  the 
laws  which  gave  rise  and  original  to  that  collection  of  maxims  and  customs 
which  is  now  known  by  the  name  of  the  common  law;  a  name  dther  given 
to  it  in  contradistinction  to  other  laws,  as  the  statute  law,  the  civil  law,  the 
law  merchant,  and  the  like;  or,  more  probably,  as  a  law  common  to  all  the 
realm,  the  jus  commune,  or  folcrigkt,  mentioned  by  king  Edward  the  elder, 
after  the  abolition  of  the  several  provincial  customs  and  particular  laws 
before  mentioned.  (11) 

But  though  this  is  the  most  likely  foundation  of  this  collection  of  maxims 
and  customs,  yet  the  maxims  and  customs,  so  collected,  are  of  higher  antiquity 
than  memory  or  history  can  reach:(i2)  nothing  being  more  difficult  than  to 
ascertain  the  precise  beginning  and  first  spring  of  an  ancient  and  long  estab- 
lished custom.  (13)  Whence  it  is  that  in  our  law  the  goodness  of  a  custom 
depends  upon  its  having  been  used  time  out  of  mind;  or,  in  the  solemnity 
of  our  legal  phrase,  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary.  This  it  is  that  gives  it  its  weight  and  authority:  and  of  this  nature 
are  the  maxims  and  customs  which  compose  the  common  law,  or  Itx  non 
scripla,  of  this  kingdom.  (14) 


impertect  and  erroneous  view  of  the  subject     Our  system  of  tenures  was  chiefly 
constructed,  if  not  first  founded,  by  the  Nonnan  conqueror:  our  judicial  fortDs  and  plead- 


ings, whilethey  have  nothing  in  common  with  the  Anrlo-Sazon  style,  are  in  striking;  c( 
formity  with  the  Norman;  and  it  has  been  remarked  with  great  triith  that  tiie  general 
language  of  our  jurisprudence  and  its  terms  of  art  are  exclusively  of  French  extraction. 
(Crag.  Jus.  Feud.  I.  i,  d.  7.)  We  cannot  hesitate,  therefore,  to  recognize  in  the  ancient 
lawof  Normandy  another  parent  of  the  common  law,  and  one  from  which  it  has  inherited 
some  of  its  most  remarkable  features. — Stepbbn.  On  the  contrary,  contemporary 
authority  points  rather  to  Edgar  as  the  author,  or  restorer  of  our  laws,  and  his  laws  are 
far  superior  to  those  of  Alfred,  and  as  good  as  those  which  have  come  down  to  us  as  those 
of  the  Confessor.  In  the  collection  of  the  laws  of  the  Confessor,  made  by  royal  authority 
only  B  few  years  after  his  death,  it  is  said:  "  el  sic  auclorizati  sunt  leges  regis  Edwardi; 
qua pHus  adinventie  et  consliiuUe  fuerunt  tempore  regis  Edwardi,  nj/i  jui  (Ang.-Sax. 
Laws  and  Inst.  v.  i.  p.  4^8).  ["And  thus  were  the  lawsof  King  Edward  authorized;  which 
had  previously  been  devised  and  constituted  in  the  time  of  his  grandfather  King  Edgar."] 
Finlason  Reeves  Hist  Eng.  Law  (Amer.  ed.  t88o). 

(11)  The  student  who  may  be  desirous  of  ptirsuing  this  investi^tion  further  may  add  to 
his  own  conjectures  those  of  Dr.  Wilkins,  in  his  code  of  ancient  laws;  Selden,  in  bb 
Notes  on  Eaamer:  and  of  Garberon,  editor  of  the  works  of  Anselm. — Lbb. 

(Ii)  What  I,ord  Hale  says  is  undoubtedly  true,  that  "the  original  of  the  common  law 
is  aa  undiscoverable  as  the  head  of  the  Nile."     Hist.  Com.  Law.,  55. — Cbristian. 

(ijl  General  customs  are  never  proved  before  the  jury  but  are  determined  by  jndges. 
Gordon  ^.  LitUe,  8  S.  &  R.  (Pa.)  533.  559  (i8m). 

(14)  There  is  no  common  law  of  the  country  designated  gec^raphically  as  Ibe  United 
States.  The  Union  is  composed  of  sovereign  and  independent  Sates,  each  of  which  may 
have  its  local  usages,  customs,  and  common  law.    There  is  no  principle  which  pervade* 
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This  unwTttteii,  or  commoii,  law  is  properly  distiaguishable  into  three 
kinds:  i.  General  customs;  wludi  are  the  universal  rule  of  the  whole  king- 
dom, and  fonn  the  common  law,  in  its  stricter  and  more  usual  signifies- 
tion.(i5)  2,  Particular  customs;  which,  for  the  most  part,  affect  only  the 
inhabitants  of  particular  districts.  3,  Certain  particular  laws;  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts,  of  pretty  general 
and  extensive  jurisdiction. (16) 

*I.  As  to  general  customs,  or  the  common  law,  properly  so  called;  [*68 
this  is  that  law,  by  which  proceedings  and  determinations  in  the  king's 
ordinary  courts  of  justice  are  guidSi  and  directed.(i7)  This,  for  the  most 
part,  settles  the  course  in  which  lands  descend  by  inheritance;  the  manner 
and  form  of  acquiring  and  transferring  property;  the  solemnities  and  obliga- 
tion of  contracts;  the  rules  of  expounding  wills,  deeds,  and  acts  of  parlia- 
ment; the  respective  remediesof  civil  injuries:  the  several  species  of  temporal 
offences,  with  the  manner  and  degree  of  punishment;  and  an  infinite  number 
of  minuter  particulars,  which  diffuse  themselves  as  extensively  as  the  ordinary 
distribution  of  common  justice  require5.{i8)  Thus,  for  example,  that  there 
shall  be  four  superior  courts  of  record,  the  Chancery,  the  King's  Bench,  the 
Common  Fleas,  and  the  Exchequer; — that  the  eldest  son  alone  is  heir  to  his 
ancestor; — that  property  may  be  acquired  and  transferred  by  writing; — that 
a  deed  is  of  no  validity  unless  sealed  and  delivered; — that  wills  shall  be  con- 
strued more  favorably,  and  deeds  more  strictly; — that  money  lent  upon  bond 
is  recoverable  by  action  of  debt; — that  breaking  the  public  peace  is  an  offence, 


the  Union  and  has  the  anthority  of  law  that  is  not  embodied  in  the  constitution  and  acts 
of  Con^resa.  As  the  federal  government  has  no  powers  not  special!}'  delegated,  and  no 
jniisdiction  over  the  reRulation  of  real  and  personal  property,  nor  over  crimes,  except 
snch  as  relate  to  federal  subjects,  the  common  law  neither  Is,  nur  could  it  by  legislative 
adoption  be  made,  apart  of  the  federal  system.  Wbeaton  v.  Peters,  8  PeL  6j8.  United 
SUtes  f .  Hudson,  7  Craiich,  3a.  United  States  f.  Coolidge,  I  Wheat  415.  United  States 
V.  Worrall,  2  Dall.  384. 

(15) Symbol  writinit  in  use  in  tax  records,  snch  as  "E*N  W"  for  "the  East  Jj  of  the 
NorUiwest  H,"  is  not  such  £  custom  as  will  be  recognized  by  the  courts.  Power  v.  Bow- 
die,  3  N.  Dak.  119(1893). 

(i61It  is  true  that  the  common  law  was  the  substratum  of  the  jnri^rndence  of  the  thir- 
teen States  by  whom  the  constitution  of  the  United  States  wasat  first  adopted.  The  men 
by  whom  it  was  framed  had  been  educated  under  that  system,  and  many  of  them  lawvers. 
Ko  doubt,  upon  the  commonly-received  princi[>le8  of  interpretation,  the  language  of  that 
instrument,  and  the  technical  terms  employed  in  it.  are  to  be  construed  by  the  common 
law.  Of  the  remaining  States,  Vermont  was  formed  out  of  territory  originally  belonging 
to  New  Kamp^ire,  and  Maine  from  Massachusetts.  Of  the  States  which  have  since  ac- 
ceded to  the  Union,  Kentucky,  Tennessee,  Ohio,  Indiana,  Mississippi,  Illinois,  Alabama, 
Mii^igan,  Wisconsin,  Iowa,  comprise  territory  which  originally  belonged  to  one  or  more 
of  the  thirteen  Statesand  was  ceded  by  them  to  the  United  States.  Ixiuisiana,  Missouri, 
and  Arkansas  were  formed  out  of  territory  ceded  to  the  United  States  by  France  by  the 
tre^  of  April  30, 1803.  Florida  was  formed  out  of  territory  ceded  by  Spain  by  the  treaty 
of  I^bruaiy  aa,  1819,  Texas,  an  independent  republic,  but  originally  one  of  the 
United  States  of  Mexico,  was  received  into  the  Union  by  a  joint  resolution  of  Con- 
gress, approved  March  t.  1845.  California  was  formed  of  part  of  the  territory  ceded  to 
flic  United  States  by  the  Mexican  Republic  by  the  treaty  of  Guadaloupe  Hidalgo,  Feb- 
ruary a,  1848. 

In  Texas,  Missouri,  Arkansas,  and  California,  the  common  law  has  been  adopted  by 
express  legislative  enactment,  so  that  Louisiana  is  the  only  State  in  which  any  outer  law 
prevails.  In  that  State  the  law  of  France,  which  is  the  Roman  civil  law  with  such  mod* 
ifications  as  obtained  at  the  time  of  her  purchase,  is  the  foundation  of  her  jurisprudence; 
for  it  is  a  well-settled  principle  of  international  law,  that  whenever  a  connt^  is  conquered 
by  or  ceded  to  another,  the  law  of  that  country  as  it  wasat  the  time  of  its  cession  orcon- 
quest  remains  until  it  is  changed  by  its  new  master.— Siubswood. 

(17)  General  customs  are  such  as  prevail  throuehout  a- country  and  become  the 
taw  of  that  country,  and  their  existence  is  to  be  determined  by  the  court.  Bodfish 
V.  Fox  ei  al.,  33  Me.  go,  95,  {1843),  Newcomb  v.  Smith,  a  Finney  (Wis, )  i6a  (1874]. 

'-"'  "-"--  -   "-.  &  T.  Cc     -  "-•   "*■    -"-  '-'■—' 


(18]  Holley  V.  Sec.  &  T.  Co.,  s  Del.  Ch.  589  (18S5). 
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and  punishable  by  fine  and  imprisonment: — all  these  are  doctrines  that  are 
not  set  down  in  any  written  statute  or  ordinance,  but  depend  merely  upon 
immemorial  usage,  that  is,  upon  common  law,  for  their  support. 

Some  have  divided  the  common  law  into  two  principal  grounds  or  founda- 
tions: I.  Established  customs;  such  as  that,  where  there  are  three  brothers, 
the  eldest  brother  shall  be  heir  to  the  second,  in  exclusion  of  the  youngest: 
and  2.  Established  rules  and  maxims;  as,  "  that  the  Icing  can  do  no  wrong, 
that  no  man  shall  be  bound  to  accuse  himself,"  and  the  like.  But  I  take 
these  to  be  one  and  the  same  thing.  For  the  authority  of  these  maxims  rests 
entirely  upon  general  reception  and  usage:  and  the  only  method  of  proving, 
that  this  or  that  maxim  is  a  rule  of  the  common  law,  is  by  showing  that  it 

hath  been  always  the  custom  to  observe  it,  ( 19) 
69*]  *  But  here  a  very  natural,  and  very  material,  question  arises:  how 
are  these  customs  or  maxims  to  be  known,  and  by  whom  is  their 
validity  to  be  determined?  The  answer  is,  by  the  judges  in  the  several 
courts  of  justice.(2o)  They  are  the  depositaries  of  the  laws;  the  living 
oracles,  who  must  decide  in  all  cases  of  doubt,  and  who  are  bound  by  an  oath 
to  decide  according  to  the  law  of  the  land, (21)  The  knowledge  of  that  law 
is  derived  from  experience  and  study;  from  the  "  viginti  annorum  Ittcubra- 
iiones,"{22)  which  Fortescue(«)  mentions;  and  from  being  long  personally 
accustomed  to  the  judicial  decisions  of  their  predecessors.  And  indeed  these 
judicial  decisions  are  the  principal  and  most  authoritative  evidence,  that  can 
be  given,  of  the  existence  of  sudi  a  custom  as  shall  form  a  part  of  the  common 
law.  The  judgment  itself,  and  all  the  proceedings  previous  thereto,  are 
carefully  registered  and  preserved,  under  the  name  of  records  (2;^)  in  public 
repositories  set  apart  for  that  particular  purpose;  and  to  them  frequenl 
recourse  is  had,  when  any  critical  question  arises,  in  the  determination  of 
which  former  precedents  may  give  light  or  assistance.  And  therefore,  even 
so  early  as  the  conquest,  we  find  the  "  firaieri/orum  memoria  evenlorum  "  (24) 
reckoned  up  as  one  of  the  chief  qualifications  of  those,  who  were  held  to  be 
*^  legibus patruE  optime  instituti." {p)  (^2^  For  it  is  an  established  rule  to 
abide  by  former  precedents,  where  the  same  points  come  again  in  litigation: 
as  well  to  keep  the  scale  of  justice  even  and  steady,  and  not  liable  to  waver 
with  every  new  judge's  opinion;  as  also  because  the  law  in  that  case  t>eing 
solemnly  declared  and  determined,  what  before  was  uncertain,  and  perhaps 
indiETerent,  is  now  become  a  permanent  rule,  which  it  is  not  in  the  breast  of 
any  subsequent  judge  to  alter  or  vary  from  according  to  his  private  senti- 
ments: he  being  sworn  to  determine,  not  according  to  his  own  private  judg- 
ment, but  according  to  the  known  laws  and  customs  of  the  land;  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  expound  the  old 

one.  (26)     Yet  this  rule  admits  of  exception,  where  the  former  deter- 
*7o]     mination  is  most  evidently  contrary  to  reason;  *,much  more  if  it  be 

clearly  contrary  to  the  divine  law.     But  even  in  such  cases  the  sub- 
sequent judges  do  not  pretend  to  make  a  new  law,  hut  to  vindicate  the  old 

(n)  Oip,  S.  (d)  Seld,  Review  ol  Tlth.  c  8. 

(19)  Perry  v.  State,  43  Ala.  34  (1869);  The  Free  State  9  Fed,  cases,  767  (1873). 
(30)  Lock  wood  v.  Crawford,  18  Conn,  371  (1847).    Comtu.  v.  Chapman,  54  Mass.  70 
(i847t- 
(ii)Grishamand  Ligan  v.  State,  ^  Vei^.  (Tenn.)  595  (1831),    Bateman  Com.  Law  303. 
(aa)  ["The  lucubrations  of  twenty  years."] 

(13I  Fraser  and  wf.  v.  Willev,  a  Fla.  119(1848).     Bellows  v.  McCarty,  10  Watts  (Pa.,) 
34  (1841)-     Clayton  ^.  Johnson,  36  Ark.  419(1880). 
'-■'  """The  remeiftibrance  of  past  events."] 

"  Beat  instructed  in  the  laws  of  their  country."] 

ison  V.   Mattair,  8  Fla.  135  ( iS.sS).     Haskett  et  al.  v.  Maxey  et  al.,  134  Ind.  188 
(1S93).    Koah  Ko  Nong  v.  Burton,  104  U.  S.  67S  (1881).    Cooley's  Const.  Lim.,  93-4. 
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irae  from  misrepresentation.  For  if  it  be  fouBd  that  the  former  decision  is 
manifestly  absurd  or  unjust,(27)  it  is  declared,  not  that  such  a  sentence  was 
'>ad  law,  but  that  it  was  nol  law;  that  is,  that  it  is  not  the  established  custom 
of  the  realm,  as  has  been  erroneously  determined.  And  hence  it  is  that  our 
lawyers  are  with  justice  so  copious  in  their  encomiums  on  the  reason  of  the 
»mmon  law;  that  they  tell  us,  that  the  law  is  the  perfection  of  reason,  that 
>X  always  intends  to  conform  thereto,  and  that  what  is  not  reason  is  not  law. 
'^ot  that  the  particular  reason  of  every  rule  in  the  law  can  at  this  distance 
jf  time  be  always  precisely  assigned;  but  it  is  sufBcient  that  there  be  nothing 
in  the  rule  flatly  contradictory  to  reason,  and  then  the  law  will  presume  it  to 
be  well  founded. (^)  And  it  hath  been  an  ancient  obser\'ation  in  the  laws 
of  England,  that  whenever  a  standing  rule  of  law  of  which  the  reason  perhaps 
could  not  be  remembered  or  discerned,  hath  been  wantonly  broken  in  upon 
by  statutes  or  new  resolutions,  the  wisdom  of  the  rule  hath  in  the  end 
appeared  from  the  inconveniences  that  have  followed  the  innovation. 

'The  doctrine  of  the  law  then  is  this:  that  precedents  and  rules  must  be 
followed,  unless  flatly  absurd  or  unjust;(28)  for  though  their  reason  be  not 

(p)  Herein  agreelofr  nrlth  the  dvit  law.  Ff.  1,  3,  be  ^ven  tat  Ml  the  Uws  which  our  ancestois  have 

ai.2L  ••Kimoimtlam,qiaiaBMorani»iuiiiritftmtm\iia  appbliiletl:  therefore  we  ihould  iiot  aeek  them; 

fniC  ntfio  rvdcff  potaL    Et  ideo  raliona  eorum.  qam  otherwlee  Tn&ny  of  those  Iawb  which  are  eBlabllRhea 

tBtuUtatatur,  inquiri  odd  oatiritt :  atiognia  muUa  a  would  be  auhvuned."] 
Ut,  ipim  aria  toM,  tatmrtatOar."    |"  BeoBona  cumot 

(37)  But  it  cannot  be  dissembled,  that  both  in  our  law,  and  in  all  other  laws,  there  are 
decisions  drawn  from  established  principles  and  nuuriins,  which  ore  good  law,  Uiough 
such  decisions  may  be  both  manifestly  absnrd  and  unjust.  But  notwithstanding  this, 
they  mtist  be  rigorously  adhered  to  by  the  judges  in  all  courta,  who  are  not  to  assume  the 
chaJactera  of  legislators.  It  is  their  province  jus  dicere,  and  not  jus  dare.  Lord  Coke, 
in  his  enthusiastic  fondness  for  the  common  law,  goes  farther  than  the  learned  commen* 
tator:  he  lays  down,  that  argumrnlum  ab  inconvcnienti  pluritnutn  vaUl  in  Uge,  because 
nihil  quod  est  inconveniens  est  Ucitutn.  [The  plea  of  inconvenience,  is,  in  law,  the  most 
weighty,  because,  nothing  which  is  inconvenient  is  lawful.]  Mr.  Hargrave's  note  upon 
this  is  well  conceived  and  expressed  1 — "Arguments  fmm  inconvenience  certainly  deserve 
the  greatest  attention,  and,  where  the  weight  of  other  reasoning  is  nearly  on  an  equi^ise, 
ought  to  turn  the  scale-  But  if  the  rule  of  law  is  clear  and  ez{ilicit,  it  la  in  vain  to  must 
iipon  inconveniences;  nor  can  it  be  true  that  nothing  which  is  inconvenient  is  lawful,  for 
that  supposes  in  those  who  make  laws  a  perfection  which  the  most  exalted  human  wisdom 
is  incapable  of  attaining,  and  would  be  an  invincible  argument  against  ever  changing  the 
law." — Harg.  Co.  Lit.  66. — Christian. 

(78)  Precedents  and  rules  must  be  followed  even  when  thcyarc  flatly  absurd  anduiijust, 
if  they  are  agreeable  to  ancient  principles.  If  an  act  of  parliament  had  been  brought  in 
at  the  close  of  a  session,  and  pa^ed  on  the  last  day,  which  made  an  innocent  act  cnminol 
or  even  a  capital  crime;  and  if  no  day  was  fixed  for  the  commencement  of  its  operation, 
it  had  the  same  efficacy  as  if  it  had  been  passed  on  the  first  day  of  the  session,  and  all 
who,  during  a  long  session,  had  been  doing  an  act  which  at  the  time  was  legal  and  inof- 
fensive, were  liable  to  suBer  the  punishment  prescribed  by  the  statute.  (4  Inst.  35;  4 
Term.  Rep.  660.)  This  was  both  natly  absurd  and  unjust;  but  it  was  the  clear  law  of 
England,  and  could  only  be  abrogated  by  the  united  authority  of  the  king,  Lords,  and 
Commons  in  the  parliament  assembled,  who.  by  the  33  Geo.  III.  c.  13,  enacted  that  when 
the  operation  of  an  act  of  parliament  is  not  directed  to  commence  from  any  time  specified 
within  it,  the  clerk  of  the  parliament  shall  endorse  upon  it  the  day  upon  which  it  receives 
the  royal  assent,  and  that  day  shall  be  the  date  of  its  commencement  Many  other  dtni- 
lar  instances  might  be  adduced. 

It  is  therefore  justly  aaid  in  the  civil  law,  that  fUTMomnittot,  ftura  majoritms  eonstiiuta 
sunt,  ratio  reddi  potest;  etideo  raiiones  eorum  qua  cvnstituuntur,  inquiri  non  oportet: 
atioquin  malta  ex  his,  qua  certa  sunt,  subvertunlur.     Domat.  8.— Christian. 

Professor  Christian  maintains  that  precedents  and  rules  must  be  followed,  even  wh«l 
they  are  flatly  absurd  and  unjust,  if  they  are  agreeable  to  ancient  principles ;  a  condition 
which,  it  is  apprehended,  extracts  the  whole  negation  with  which  he  would  reverae  the 
maxim  in  the  text.  Mr,  Sedgwick  contends,  on  the  other  hand,  that  Sir  William  Blai^- 
stone  urges  the  doctrine  too  &r,  and  sets  up  a  distinction  between  legal  precedents  and 
laws,  which,  however  sound  in  itself,  does  not  aid  the  argument  it  is  intended  to  enforce. 
"A  law,"  he  says,  "is a  public  statute,  solemnly  framed  by  the  legislative,  and  confirmed 
by  the  executive,  power.    Tlie  decrees  and  determinations  of  Uic  m^pstrates  are  not. 
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obvious  at  first  view,  yet  we  owe  such  a  deference  to  former  times  as  not  to 
suppose  that  they  acted  wholly  without  consideration.  To  illustrate  this 
doctrine  by  examples.  It  has  been  determined,  time  out  of  mind,  that  a 
brother  of  the  half  blood  shall  never  succeed  as  heir  to  the  estate  of  his  half 
brother,  but  it  shall  rather  escheat  to  the  king  or  other  superior  lord.(29) 
Now  this  is  a  positive  law,  fixed  and  established  by  custom,  which  custom  is 

evidenced  by  judicial  dedstons,  and  therefore  can  never  be  departed 
*7i]     from  by  any  modem  judge  without  a  breach  of  his  oath  and  *the  law. 

For  herein  there  is  nothing  repugnant  to  natural  justice;(3o)  though 
the  artificial  reason  of  it,  drawn  from  the  feodal  law,  may  not  be  quite  obvious 
to  everybody.(3i)  And  therefore,  though  a  modem  judge,  on  account  of  a 
supposed  hardship  upon  the  half  brother,  might  wish  it  had  been  otherwise 
settled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any  court  were  now  to 
determine,  that  an  elder  brother  of  the  half  blood  might  enter  upon  and  seize 
any  lands  that  were  purchased  by  his  younger  brother,  no  subsequent  judges 
would  scruple  to  declare  that  such  prior  determination  was  unjust,  was 

rigorously  speaking;,  laws:  legal  precedents  ou^it  therefore  not  despotically  to  ^vem, 
but  discreetly  to  guide.  With  laws  it  is  otherwise:  to  them  the  judge  in  hia  adjudicatioas 
must  conform,"  etc.  Now,  it  is  evident  that  our  author  ia  speaking  of  the  common  law, 
and  bis  commentators  must  so  undersUnd  him;  which  common  law  ia  as  absolute  as  the 
parliamentary  statutes,  and  must  be  as  rigidly  observed  by  the  judicature.  Assimitng 
that  the  legal  precedent,  or  the  statute,  is  absurd  and  unjust,  the  only  question  is,  by 
whatauthoritf  shall  it  beabro^ted?  Mr.  Sedgwick  points  to  the  judges  on  the  bench; 
and  Professor  ChristiBo  maintains  the  sole  and  eupremerightof  the  legislature  to  exercise 
this  function.  The  spirit  and  practice  of  the  constitution  is  with  him,  and  it  is  well  for 
the  interests  of  pnblic  justice  that  they  are  so.  In  the  multitudeof  counsels  there  is  wis- 
dom; and  the  business  of  le^slation,  even  npon  the  substitution  of  a  wholesome  law  in 
the  place  of  an  absurd  or  unjust  precedent,  may  well  employ  the  bishest  wisdom  in  the 
•tate.  There  may  be  a  difference  of  opinion  as  to  what  is  abeura  and  unjust.  For 
...        ,      .  ..        .  ^  ^^jji  ....  ,....- 


:,  the  law  of  primogeniture  has  fallen  under  that  censure  from  the  lips  of  n  . ._ 
whose  station  in  societv  recommend  even  their  haatj  notions  to  tile  respect  of  their  con- 
temporaries. It  would  be  diEGcnlt  to  reconcile  the  preference  of  the  first-born  to  the 
exclusion  of  all  the  other  oG&ining  of  the  same  family,  with  the  law  of  nature,  or  the  law 
of  God;  yet  nojndge  would  dare  to  treat  this  rale  of  law  as  absurd  or  unjust,  and  substi- 
tute an  equal  division  of  the  patrimony  among  all  the  children,  upon  the  question  being 
brought  before  him.  Had  he  such  power  given  him  by  the  constitution,  his  fellowe 
might  ezerciae  it  also;  and  it  is  no  overstramed  conjecture  to  say  that  fluctuatinK  and 
conflicting  adjudications  would  be  the  consequence,  producing  much  more  mischief  than 
can  ensue  from  the  enforcement  of  any  precedent  or  rule  of  law,  however  absurd  or 
unjust,  till  the  legislature  provides  the  proper  remedy. 

So,  it  being  a  rule  of  law,  that  a  person  bom  in  England  owes  «  natural  allegiance, 
Irom  which  he  cannot  release  himself,  it  was  held,  that  a  person  bom  in  England,  of 
French  parents,  but  removed  out  of  England  immediately  after  his  birth,  and  educated 
in  France,  was  guilty  of  treason  in  joining  the  French  in  war  against  England.  Foster, 
Co.  L.  59.— ChitTY.  Weyman  v.  "niompson,  5a  N.J.  Eq.  273  (1894).  I,indsay  v.  Lind- 
say,  47  Ind.  387  {1874).     Claribome  v.   Henderson,  3  Va.  376  (1809).     It  is  our  duty  to 


follow  the  deliberate  judgment  of  the  court  whose  successors  we  are  unless  it  appears  to 
be  "  flatly  absurd  or  unjust,"  or  "  except  for  veinr  cogent  reasons  and  upon  a  clear  mani- 
festation of  error."     i  Kent,  475.    Weyman  v.  Thompson,  52  N.  J,  Eq.  373  (1S44). 

(3q)  This  is  no  longer  the  law  in  England,  it  was  abolished  by  stat  3  and  4  William  IV. 
c.  106,  i  9. 

(30^  But  it  is  certainly  repugnant  to  natural  reason,  where  a  fiither  leaves  two  sons  by 
two  different  mothers,  and  dies  intestate,  and  a  large  estate  descends  to  his  eldest  son.  who 
dies  a  minor  or  intestate,  that  this  estate  should  go  to  the  lord  of  Qie  manor,  or  to  the 
kine,  rather  than  to  tlie  younger  son.  When  such  a  case  happens  in  the  family  of  a 
nobleman  or  a  man  of  great  property,  this  law  wilt  then  appear  so  absurd  and  unreason- 
able that  it  will  not  be  suffered  to  remain  long  afterw^s  to  di^race  our  books.  See 
book  iiji.  23  r  .—Christian. 

(31 )  The  more  ad%^nced  student  may  consult  Mr.  Humphrey's  "  Observations  on  the 
Actual  State  of  the  English  Laws  of  Real  Property,  with  the  Outline  of  a  Code;"  a  pro- 
duction indicative  of  great  mental  vigor.  He  states  the  evil  with  perspicuity;  whether 
it  be  fundamental,  or  whether  it  be  one  merely  of  inconvenient  anomaly;  and,  with 
equal  clearness,  and,  to  many,  with  irresistible  reason  on  his  side,  suggests  the  antidote. 
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UD reasonable,  and  therefore  was  not  law.  So  that  Ihe  law,  and  the  opinion 
0/  the  judge,  are  not  always  convertible  terms,  or  one  and  the  same  thing; 
since  it  sometimes  may  happen  that  the  judge  may  mistake  the  law.  Upon 
the  whole,  however,  we  may  take  it  as  a  general  rule,  "  that  the  decisions  of 
courts  of  justice  are  the  evidence  of  what  is  common  law:"(32)  in  the  same 
manner  as,  in  the  civil  law,  what  the  emperor  had  once  determined  was  to 
serve  for  a  guide  for  the  future.  (f}(  33) 

The  decisions  therefore  of  courts  are  held  in  the  highest  regard,  and  are 
not  only  preserved  as  authentic  records  in  the  treasuries  of  the  several  courts, 
but  are  handed  out  to  public  view  in  the  numerous  volumes  of  reports  which 
fiimish  the  lawyer's  library.  These  reports  are  histories  of  the  several 
cases,  with  a  short  summary  of  the  proceedings,  which  are  preserved  at  large 
in  the  record;  the  arguments  on  both  sides,  and  the  reasons  the  court  gave 
for  its  judgment;  taken  down  in  short  notes  by  persons  present  at  the  deter- 
mination. (34)  And  these  serve  as  indexes  to,  and  also  to  explain  the  records, 
which  always,  in  matters  of  consequence  and  nicety,  the  judges  direct  to  be 
searched.  The  reports  are  extant  in  a  regular  series  from  the  reign  of  king 
Edward  the  Second  inclusive;  and  &om  this  time  to  that  of  Henry  the 
♦Eighth,  were  taken  by  the  prothonotaries,  or  chief  scribes  of  the  [*72 
court,  at  the  expense  of  the  crown,  and  published  annually,  whence 
they  are  known  under  the  denomination  of  the  year  books.  And  it  is  much 
to  be  wished  that  this  beneficial  custom  had,  under  proper  regulations,  been 

«h»ll  ImmedlUelT  declus  bit  optnloii.  let  all  tbe 
Judnor  ibe  land  know  Ihat  Uuali  Uw,  not  onlf 
wltn  mpect  to  tbit  caoae  which  Bnt  [iroaDosd  the 
n>liiliai.lM]iioeTei7olherartti«llkeuit>ii«."J  CI, 


( M )  State  r.  Burpee,  65. Vt  11(1893). 

(33 )  It  is  not  possible  to  lay  down,  with  mathematica]  precinon,  any  rule  in  regard  to 
the  anthority  of  precedents.  Every  judge  and  every  cotirt  moat  consider  that  their 
function  is  jvs  Ulcere  and  not  jus  dare.     How  far  previous  determinationa  ought  to  be 


The  character  of  tne  court,  and  of  the  times  In  which  such  decision  took 

place,  will  have  its  weight;  and  not  a  little,  after  all,  will  depend  upon  the  tone  and 
tendency  of  prevailing  opinions.  No  constitutional  lawyer  would  now  think  of  citing 
precedents  in  State  tnals  during  the  Tiidors.  The  rule  andeutly  applied  in  actions  Of 
slander  with  ridiculous  particuJaritv — verba  sunt accipienda  in  tfiition  sensu — [words  aie 
to  be  taken  in  their  milder  sense,]  nas  been  exploded,  and  a  large  class  of  solemn  adjudi- 
cations, made  while  it  prevailed,  are  of  no  authority.  Thus:  "You  have  poisoned  your 
bnsbei^."  "  Sir  Thomas  Holt  struck  his  cook  on  the  head  with  a  cleaver,  and  cleaved 
her  head:  the  one  part  lav  on  one  shoulder,  and  the  other  on  the  other:"  inbothcasen 
held  not  actionable.  1  Roll,  khx.-ji.  Cro.  Jac.  184-  For,  though  she  poisoned  her 
husband,  he  might  not  have  died:  Though  he  cleaved  the  cook's  head  into  t«opaitB,the 
wound  might  not  have  been  mortal.  So  in  regard  to  the  bar  of  the  statute  of  limitationa. 
Almoat  any  admission  or  acknowledmnent  was  greedily  caught  at  to  take  the  case  out  of 
the  statute.  "  Prove  your  debt,  andl  will  pay  you:  I  am  ready  to  account;  but  nothing 
is  due."  Cowp.  548,  "As  to  the  matters  between  you  and  me,  they  will  be  rectified." 
aT  R.  760.  ''Whatan  extravagant  bill  you  have  sent  me  !"  Peake,  93.  "I  do  not 
consider  myself  to  ovre  a  brthing,  it  being  more  than  six  years  since  I  contracted."  4 
East.  599  liiese  are  some  of  the  acknowledgments  held  sufficient  These  cases  are  not 
,now  considered  as  authority.  Many  other  changes  of  the  judicial  current  might  be  cited 
illustrative  of  the  pod  tion  that  the  declaration  of  what  the  law  is  rests  in  tbe  sound,  con- 
Bcientious  judgment  of  the  court;  the  weight  to  be  allowed  to  prior  determinations 
depending  altogether  upon  the  circumstances  of  the  case.  A  recent  decision,  which  has 
not  been  B^uently  recognized  nor  grown  into  a  landmark,  is  not  entitled  to  so  much 
respect  asoneof  olderdate.  of  which  such  a  remark  maybe  predicated.  Hardly  a  modem 
report-book  appears  in  which  some  {wior  case  is  not  found  In  express  terms  overruled.  A 
court  or  judge  ought  to  be  very  cautious  even  in  regard  to  recent  cases,  much  more  in 
regard  to  older  ones,  especially  such  as  have  been  suhaequently  recognized  and  acted  on. 
It  IS  best  to  etr  on  the  safe  side;  and  the  safe  side  Is  stare  decisis. — SnaaswooD. 
(34)  Binn's  Jus.  (10  ed.  1895)  80. 
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continued  to  this  day;  for,  though  king  James  the  First,  at  the  instance  of 
Lord  Bacon,  appointed  two  reporters(r)  with  a  handsome  stipend  for  this 
purpose,  yet  that  wise  institution  was  soon  neglected,  and  from  the  reign  of 
Henry  the  Eighth  to  the  present  time  this  task  has  been  executed  by  many 
private  and  contemporary  hands;  who  sometimes  through  haste  and  inaccu- 
racy, sometimes  through  mistake  and  want  of  skill,  have  published  very 
crude  and  imperfect  (perhaps  contradictory)  aaxjunts  of  one  and  the  same 
determination.  Some  of  the  most  valuable  of  the  ancient  reports  are  those 
published  by  Lord  Chief-Justice  Coke;  a  man  of  infinite  learning  in  his  pro- 
fession, though  not  a  little  infected  with  the  pedantry  and  quaintness  of  the 
times  he  lived  in,  which  appear  strongly  in  all  his  works.  However,  his 
writings  are  so  highly  esteemed,  that  they  are  generally  cited  without  the 
author's  name.(i') 

Besides  these  reporters,  there  are  also  other  authors,  to  whom  great  venera- 
tion and  respect  is  paid  by  the  students  of  the  common  law.  Such  are  Glanvil 
and  Bracton,  Britton  and  Pleta,  Hengham  and  Littleton,  Statham,  Brooke, 
Fitzherbert,  and  Staundforde,(35)  with  some  others  of  ancient  date;  whose 
treatises  are  cited  as  authority,  and  are  evidence  that  cases  have  formerly 
happened  in  which  such  and  such  points  were  determined,  which  are  now 
become  settled  and  first  principles.  One  of  the  last  of  these  methodical 
writers  in  point  of  time,  whose  works  are  of  any  intrinsic  authority  in  the 

courts  of  justice,  and  do  not  entirely  depend  on  the  strength  of  their 
*73]     quotations  from  older  authors,  is  the  *same  learned  judge  we  have 

just  mentioned,  Sir  Edward  Coke;  who  hath  written  four  volumes  of 
institutes,  as  he  is  pleased  to  call  them,  though  they  have  little  of  the  institu- 
tional method  to  warrant  such  a  title.  The  first  volume  is  a  very  extensive 
comment  upon  a  little  excellent  treatise  of  tenures,  compiled  by  Judge  Little- 
ton in  the  reign  of  Edward  the  Fourth.  This  comment  is  a  rich  mine  of 
valuable  common  law  learning,  collected  and  heaped  together  from  the  ancient 
reports  and  year  books,  but  greatly  defective  in  method.  (/)  The  second  vol- 
ume is  a  comment  upon  many  old  acts  of  parliament,  without  any  system- 
atical order;  the  third  a  more  methodical  treatise  of  the  pleas  of  the  crown; 
and  the  fourth  an  account  of  the  several  species  of  courts.(w) 

And  thus  much  for  the  first  ground  and  chief  corner-stone  of  the  laws  of 
England,  which  is  general  immemorial  custom,  or  common  law,  from  time  to 
time  declared  in  the  decisions  of  the  courts  of  justice;  which  decisions  are 

(r)  ftit  15.  Joe.  I.  ],.  18. 17  Rym.  38.  For  sDmellmes  we  ™ll   them  1,  2,  and  3  Cro.  but 

It)  Hlsreporta,  for  Instance,  an  KtrledmiT'efDrTv,  more  common  I;  CiD.  Elli.,  ('ro.  Jac..  and  Cro.  Car. 

[by  way  of  pn^«niliieDce)  Ute  report*,  and,  In  qooHnB  /')  "  '"  i'?''''!'  '^'t^  ^'^^^  ^^  ^«  °""'  °'  '^ 

them,  we  usually  >ay,  1  or  2  Rep.,  not  i  or  2  Coke's  *"'.  .II,?''            ..  .      „„       ,■    .     ....     . 

Rep.  ai  lo  clUng  other  authors.     The  reports  of  W  These  are  filed  as  i  S,  nr  i  Inal.  without  an; 

Judie  Croke  are  also  cited  In  a  peculiar  mamier,  by  '^£rX"!"°'^-,^^",t'"'''™[T'*l'^'"'^l',?'''  ^iJ'^'''.?* 

the  names  ol  Ihose  princes  Id  wfiose  reigns  the  cases  S™'™''  '*  I*'''  "^'"^  *"''?;  "' ''"  i]th"  wnWr;  Ihe 

reported  In  hl»  three  volumes  were  determined;  vis.  pe"c>«lfty  otjepona  and  other  tncls  belii«  quoted 

^p"  H'f^.'S'^-.  Kl'-^.J""""-  ""d  Ki»R  Charles  the  [■y5«,J!r.^„':f  iSf  j^^^P"". 


t;  ae  well  aa  by  tl 


Slderfln,  and  the  like. 


(35)  The  works  of  these  authors  are  distin^ished  by  the  following  lilies: — "  Glanvil's 
Treatise  of  the  Laws  and  Customs  of  Englano,"  written  in  the  time  of  Henry  II.,  edit. 
1780:  "  Bracton's  Treatise  of  the  Laws  and  Ctutoms  of  England,"  written  in  the  reign 
of  Henry  III.,  edit  1569;  "  Britton,  corrected  by  Wingate,"  edit,  i&fo;  "Fleta,  oraCom- 
mentary  upon  tbe  English  Law,"  written  by  an  anonymous  author  (a  prisoner  in  the 
Fleet)  in  the  time  of  Eaw.  I.,  with  a  small  Treatise,  called  "  Fet  Assavoir,"  annexed, and 
Mr.  Selden's  "  Dissertations,"  edit.  1685;  "  Hengham,  [Chief-Justice  of  the  King's  Bench 
in  the  time  of  Bdv.  I.]  Summa  Magna  and  Farva,  treating  of  Essoigns  and  Defaults  in 
Write  of  Right,  Writs  of  Assize  and  Dower,  etc.,"  which  is  printed  with  "  Fortescue  de 
Landibua  Legum  Anglije."  edit.  1775;  "  Littleton's  Tenures,"  various  edits.  "Statham'a 
Abridgment,  containing  the  Cases  down  to  the  End  of  Henry  VI.:"  only  one  edit.,  with- 
out date;  "Brooke's  Giand  Abridgment  of  the  Law,"  1573:  "  Fitzherben'a  Grand 
Abrii^:tnent  of  the  Law,"  1665;  "Staundforde's  Pleas  of  the  Crown,"  to  which  is  added 
an  "  Exposition  of  the  King's  Prerogative,"  1607.— CHrTTY. 
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preserved  among  our  public  records,  explained  in  oar  reports,  and  digested 
for  general  use  in  the  authoritative  writings  of  the  venerable  sages  of  the 
law. 

The  Roman  law,  as  practiced  in  the  times  of  its  liberty,  paid  also  a  great 
regard  to  custom;  but  not  so  much  as  our  law:  it  only  then  adopting  it,  when 
the  written  law  was  deficient.  Though  the  reasons  alleged  in  the  digest  (i/) 
will  fully  justify  our  practice,  in  making  it  of  equal  authority  with,  when  it 
is  not  contradicted  by,  the  written  law.  "  For  since,  (says  Julianus,)  the 
written  law  binds  us  for  no  other  reason  but  because  it  is  approved  by  the 
ju(^ment  of  the  people,  therefore  those  laws  which  the  people  have  approved 
without  writing  ought  also  to  bind  everybody.  For  where  is  the 
difference,  whether  the  people  declare  their  *assent  to  a  law  by  sufirage,  [+74 
or  by  a  uniform  coarse  of  acting  accordingly  ?"  Thus  did  they  reason 
while  Rome  had  some  remains  of  her  freedom;  but,  when  the  imperial 
tyranny  came  to  be  folly  established,  the  civil  laws  speak  a  very  different 
language.  "  Quod  principi  placuil{j6)  legis  kabei  vigorem;  cum  populus  ei 
el  in  eum  omne  suum  impefium  et  potestatem  con/erai,"  says  Ulpian, (ai) 
"  fmperator  solus  el  conditor  el  interpres  legis  exisHmatur,^'{y])  says  the 
code.(jr)  And  again,  "■  sacrilegiinstar  est  rescriplo  principis  obviard."  {■^9,') 
iy)  And  indeed  it  is  one  of  the  characteristic  marks  of  English  liberty, 
that  our  common  law  depends  upon  custom;(39)  which  carries  this  internal 
evidence  of  (i-eedom  along  with  it,  that  it  probably  was  introduced  by  the 
voluntary  consent  of  the  people.(4o) 
(»)  ij.\,%ia  m  ci,n,]2. 

(»)  fl'.l.tl.  (V)  C1.2»,S. 

(36)  [The  constitation  of  the  prince  has  the  force  at  law,  as  the  people  place  all  their 
power  and  authority  in  his  hanos.] 

This  is  the  first  sentence  of  the  definition  of  a  constitution  in  the  beginniiu;  of  the 
Institutes.  It  ought  to  be  cited  at  length,  that  it  may  receive  the  execration  it  deserves. 
It  is  no  wonder,  from  this  specimen.  t£at  the  civil  law  should  have  experienced  such  pro- 
tection and  patronage  from  all  the  despotic  governments  of  Europe,  and  such  opposition 
and  detestabon  &om  the  sturdy  English  barons. 

The  President  of  the  United  States,  in  time  of  war,  when  the  civil  power  is  suspended 
In  force,  may  govern  through  his  military  officers,  by  martial  law;  in  all  other  times, 
the  civil  law  excludes  martial  law— government  by  tue  war  power.  Griffin  v.  Wilcox, 
21  Ind.  386(1863). 

CONSTiTUTio. — Sed el guod pnncipi placuil,  legis  kabet  vigorem:  gvum  lege regia,  qua 
de  ejus  iwtperio  lata  esl,  populus  ei,  et  in  eum  omne  imfenum  suum  et  potestatem  con- 
eedat.  Quodcungue  ergo  imperalor  per  epistolam  eonstituil;  vel  cognoscens  decrevit,  vel 
edicfo  pracepit.  legem  esse  constat;  mc  sunt,  qua  eonslitutiones  appellantur.  JHani  ex 
his  guadam  sunl  personates,  qua  nee  ad  exemplum  trahuntur  guoniam  non  hocprinceps 
VuU,  nam  guod  alicui  ob  uientum  indulsit,  vel  si  guam  panatn  irrogavit,  ve  si  cut  stne 
exemph  subvenit,  personam  non  transgreditur.  Alia:  aulem,  guum  generates  sini, 
omnes  procut  dubio  tenent.  Inst,  i,  a,  6.— CaaiaTiAN.  [Constitdtion.  — But  also  that 
which  the  prince  pleases  has  the  force  of  lawi  as  by  a  law  called  the  lex  rsgia,  the 
people  yield  all  their  authority  and  power  to  bim.  It  is  evident,  therefore,  that  whatever 
the  emperor  has  appointed  by  rescript,  decreed  as  a  judge,  or  ordained  by  edict,  is  law; 
these  are  what  are  called  constitutions.  Of  these  some  are  personal,  which  are  not 
brought  forward  as  precedents,  the  prince  not  willing  it;  for  what  he  has  conferred  as 
matter  of  grace,  or  reward,  or  inflicted  as  punishment,  or  granted  aa  unprecedented 
indulgence,  does  not  extend  beyond  the  particular  object  of  it  But  what  is  general,  is 
doubtless  binding  on  all.] 

'37)  [The  emperor  alone  is  deemed  both  the  maker  and  interpreter  of  the  law.] 

(38)  It  is  like  sacrilege  to  oppose  the  rescript  of  the  emperor. 

(39}  [Por  sn  examination  of  the  question  of  trade  usages,  customs,  etc.,  see  Lawaon'a 
Usages  and  Cust  ( 1881)]. 

(40)  Lord  Chief-Juslice  Wilmot  has  said  that  "  the  statute  law  is  the  will  of  the  legisla- 
ture in  writing;  the  common  law  is  nothing  else  but  statutes  worn  out  by  time.  All  our 
law  began  by  consent  of  the  legislature,  and  whether  it  is  now  law  by  usage  or  writing  is 
the  same  thing,  (i  Jfi/r.  348.)  And  statute  law,  and  common  law,  both  originally 
flowed  from  the  same  fountain."    (lb.  350.)    And  to  the  same  efii»:t  Lord  Hale  declares 
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II.  The  second  branch  of  the  unwritten  laws  of  England  are  particular 
customs,  or  laws,  which  affect  only  the  inhabitants  of  particular  districts.  (41 ) 

These  particular  customs,  or  some  of  them,  are  without  doubt  the  remains 
of  that  multitude  of  local  customs  before  mentioned,  out  of  which  the  com- 
mon law,  as  it  now  stands,  was  collected  at  first  by  king  Alfred,  and  after- 
wards by  king  Edgar  and  Edward  the  confessor:  each  district  mutually 
sacrificing  some  of  its  own  special  usages,  in  order  that  the  whole  kingdom 
might  enjc^  the  benefit  of  one  uniform  and  universal  system  of  laws.  But 
for  reasons  that  have  been  now  long  forgotten,  particular  counties,  cities, 
towns,  manors,  and  lordships,  were  very  early  indulged  with  the  privilege 
of  abiding  by  their  own  customs,  in  contradistinction  to  the  rest  of  Ae 
nation  at  large:  which  privilege  is  confirmed  to  them  by  several  acts  of 
parliament.  C^) 

Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other  parts  of  the 
kingdom,  (though  perhaps  it  was  also  general  till  the  Norman  con- 
*75]  quest,)  which  ordains,  among  other  things,  *that  not  the  eldest  son 
only  of  the  father  shall  succeed  to  his  inheritance,  but  all  the  sons 
alike;  and  that,  though  the  ancestor  be  attainted  and  hanged,  yet  the  heir 
shall  succeed  to  his  estate,  without  any  escheat  to  the  lord.  (42) — Such  is  the 
custom  that  prevails  in  divers  ancient  boroughs,  and  therefore  railed  borough- 
English,  that  the  youngest  son  shall  inherit  the  estate,  in  preference  to  all 
his  elder  brothers. — Such  is  the  custom  in  other  boroughs,  that  a  widow 
shall  be  entitled,  for  her  dower,  to  all  her  husband's  lands;  whereas,  at  the 
common  law,  she  shall  be  endowed  to  one-third  part  only. — Such  also  are 
the  q>ecial  and  particular  customs  of  manors,  of  which  every  one  has  more 
or  less,  and  whidi  bind  all  the  copyhold  and  customary  tenants  that  hold  of 
the  said  manors. — Such  likewise  is  the  custom  of  holding  divers  inferior 
courts,  with  power  of  trying  causes,  in  cities  and  trading  towns,  the  right  of 
holding  which,  when  no  royal  grant  can  be  shown,  depends  entirely  upon 
immemorial  and  established  usage.— Such,  lastly,  are  many  particular  cus- 
toms within  the  city  of  London,  with  regard  to  trade,  apprentices,  widows, 

(I)  Kae-OartiBvi.  IIL  C.  tt.-I  Edw.  lU.  trl.  1.  C  l.-and  Z  Hen.  IV.  c,  I . 

"  that  many  of  those  things  that  we  now  take  for  commoii  law,  were  undoubtedly  acts  of 
parliament,  thoiig|h  now  not  to  be  found  of  record.  [Hist.  Com.  Law,  66.)  Thoi^h  this 
u  the  probable  ongin  of  the  greatest  part  of  the  common  law,  yet  much  of  it  certainly 
has  been  introduced  by  usage,  even  of  modem  date,  which  general  convenience  has 
adopted.  A*  in  the  civil  law,  n«e  scriptojus  venit,  quod  «sus  apptobavit,  nam  diulumi 
mores  amsensu  tiltnlium  comprobati  Ugem  imilantur.  (Inst  1,1,9.)  Of  this  nature  in 
this  country  ia  the  law  of  the  road,  viz. :  that  hoisea  and  carriagea  should  pass  each  other 
on  the  whip-hand.  This  law  has  not  been  enacted  by  statute,  and  is  so  modem,  that 
perhaps  this  ia  the  first  time  that  it  has  been  noticed  in  a  book  of  law.  But  general  con- 
venience discovered  the  necessity  of  it,  and  our  judges  have  so  far  confimied  it,  as  to 
declare  frequently,  at  nisi  prius,  that  he  who  disregards  this  salutary  rule  is  answeiable 
ia  damages  for  all  the  consequences. 

The  action  in  which  this  rule  is  applied,  viz.:  for  negligently  drivins  a  carriage,  by 
which  any  one  is  injured,  is  as  ancient  aa  the  common  law;  but  the  uniform  determina- 
tion of  the  jud^  tnat  the  aon-observance  of  this  rule  is  negligence  is  of  modern  date. 

It  is  now  decided,  that,  where  an  injury  is  done  by  a  man's  driving  bis  carriage  on  the 
wrong  side  of  the  road,  the  action  must  t>e  trespass,  vi  el  armis.  Lora  Ellenborou^h  and 
the  court  laid  down  generally,  that,  where  there  is  an  immediate  injury  from  an  imme- 
diate act  of  force,  the  proper  remedy  is  trespass,  and  williilness  is  not  necessary  to  con- 
sdtnte  trespass.    ^  East,  593. 

When  two  carnages  meet,  the  impact  is  a  reciprocal  act  of  force;  but  the  force  of  that 
only  is  wrongful  which  is  on  the  wrong  side  of  tne  way. — Christian. 

It  should  be  remembered,  however,  that,  when  the  carriage  is  driven  by  a  servant,  the 
action  against  the  master  must  always  t>e  trespass  on  the  case,  unless,  indeed,  the  wrong 
was  committed  by  the  immediate  command  of^themaste~     " 

(41)  Bowycr's  Comm.  Const  Law  Eag.  8  (7  ed.  1846}, 

(41)  Bouv.  Law  Diet     Black's  Law  Diet 
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orphans,  and  a  variety  of  other  matters.  All  these  are  contrary  to  the 
general  law  of  the  land, (43)  and  are  good  only  by  special  usage;  though  the 
customs  of  London  are  also  confirmed  by  act  of  parliament. (a) 

To  this  head  may  most  properly  be  referred  a  particular  system  of  customs 
used  only  among  one  set  of  the  king's  subjects,  called  the  custom  of  mer- 
chants, or  lex  merca/on'a.-{^)  which,  however  different  from  the  general 
rules  of  the  common  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it;(i) 
being  allowed,  for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all 
commercial  transactions;  for  it  isa  maxim  of  law,  that  (45)  "cuilibetin  sua 
arte  credendum  est" {46) 

The  rules  relating  to  particular  customs  regard  either  the  proof  of  their 
existence;  their  iegaitfy  vthcn  proved;  or  their  usual  mettiod  gI  allowance. 
And  first  we  will  consider  the  rules  of  proof. 

(a)  8  Ren  126;  Cro.  Car.  347.  (A)  Winch. ». 

(43)  Grand  Bk.  v.  Blanchard,  23  Mass.  306  (1839). 

(44)  State  v.  Hodge,  50  N.  H.  534  (1869). 

(45}  Evervone  is  to  be  credited  in  mattera  of  his  own  profession. 

(46)  The  Ux  mercatffria,  or  the  custom  of  merchants,  like  the  lex  etconsuettido  pariia- 
vienti,  describes  only  a  great  division  of  the  law  of  England.  The  laws  relating  to  bills 
of  exchange,  insurance,  and  all  mercantile  contracts,  are  as  much  the  general  law  of  the 
land  as  the  laws  relating  to  marriage  or  murder.  But  the  ezpresaiou  has  very  unfortu- 
nately ledmerchants  to  suppose,  that  all  theircrude  and  new-iangled  fashions  and  devices 
immediately  become  the  law  of  the  land;  a  notion  which,  perhaps,  has  been  too  mu^ 
encouraged  by  our  courts.  Merchants  ought  to  take  their  law  from  the  courts,  and  not 
the  courts  Irom  merchants;  and  when  the  law  is  found  inconvenient  for  the  purposes  of 
extended  commerce,  application  ought  to  be  made  to  parliament  for  redress.  Merchautm 
ought  to  be  considered  in  no  higher  degree  their  own  legislators  or  judges  upon,  sul^ectu. 
of  commerce,  than  farmers  or  sportsmen  in  questions  upon  leases  or  the  game-laws.  Fot' 
the  position  of  Lord  Coke  ought  never  to  be  forgotten: — "That  the  common  law  has  nti 
controller  in  any  part  of  it,  but  the  high  court  of  parliament;  and  if  it  be  not  abrogated 
or  altered  by  parliament,  it  remains  stitl,  as  Littleton  saith."  (Co.  Litt.  115.)  Tfiis  ic 
agreeable  to  the  opinion  of  Mr.  Justice  Foster,  who  maintains  that  "  the  custom  of  mer- 
chants is  the  general  law  of  the  kingdom,  and  therefore  ought  not  to  be  left  to  a  yaxj- 
after  it  has  been  settled  by  judicial  determinations."    3  Bur.  1226. — CuRiariAN. 

That  large  branch  of  law  which  relates  to  the  transactions  of  commerce  is  no*  a  pari, 
of  the  municipal  law  of  the  country,  whether  it  be  found  in  statute  or  codes,  or  adopted 
t>y  general  reasoning  and  the  authority  of  the  opinions  of  jurists  and  civilians.  It  is 
taken  notice  of  judicially  by  the  courts,  and  is  not  decided  by  the  jury,  as  a  mere  custom 
would  be.  Mercantile  nsage  is  often  appealed  to  in  order  to  explain  doubtful  words  In  a 
contract,  but  never  to  conUadict  orvaiy  any  settled  ruleor  principle  of  law.  The  sources 
of  the  mercantile  law  are,  mainly,  the  Roman  law,  the  various  codes  of  modem  European 
nations,  and  the  writings  of  general  jurists;  but  it  is  not  to  be  denied  that  these  questions 
were  originally  treated  in  England  as  matters  of  custom,  and  were  referred  to  the  decision 
of  a  jury  of  merchants.  After  one  point  of  such  custom  was  ascertained  by  the  verdict 
of  a  jury,  it  was  not  considered  proper  to  submit  the  same  question  to  another  ju^,  but 
it  was  thereafter  judicially  noticed  and  applied  by  the  court  "Before  the  time  of^  Lord 
Mansfield,"  says  Mr.  J.  Buller,  "  we  find  that,  in  courts  of  law,  all  the  evidence  in  mer- 
cantile cases  was  thrown  tiwether:  they  were  left  generally  to  a  jury,  and  they  produced 
no  established  principle.  From  that  time,  we  all  know,  the  great  study  has  been  to  find 
ont  some  certain  general  principles,  which  shall  be  known  to  all  mankind,  not  only  to 
mle  the  particular  case  then  under  consideration,  but  to  serve  as  a  guide  for  the  future. 
Most  of  nshave  heard  those  principles  stated,  reasoned  upon,  enla^^,  and  explained, 
till  we  have  been  lost  in  admiration  of  the  strength  and  stretch  of  the  human  understand- 
ing. And  I  should  be  very  sorry  to  find  mj'self  tinder  a  necessity  of  differing  fiom  any 
case,  which  has  been  decided  by  Lord  Mansfield,  who  may  be  truly  said  to  be  the  founder 
of  the  commercial  law  of  this  country."  (a  T.  R.  73.)  "  The  law  merchant,"  said  Lord 
Denman,  "  forms  a  branch  of  the  law  of  England;  and  those  customs  which  have  been 
universally  and  notoriously  prevalent  amongst  merchants,  and  have  been  found  by 
experience  to  be  of  pubhc  use,  have  been  adopted  as  a  part  of  it,  upon  a  principle  of 

,^  ^jjj  C^j,  jjj^  benefit  of  trade  and  commerce;  and,  when  so  adopted,  it  is 

*'•  •>1ead  and  prove  them.    They  are  binding  on  all  without  proof.    Accord- 

^  . .  tt  usages  aflecting  bills  of  exchange  and  bills  of  lading  are  taken  notice 

judicially."    6  Man.  &  Cr.  665. — Shakswood. 
Vol,.  1-5  6^ 
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*76]  *As  to  gavelkind,  and  borough-English ,  the  law  takes  particular 
notice  of  them,  (t)  and  there  is  no  occasion  to  prove  that  such  customs 
actually  exist,  but  only  that  the  lands  in  question  are  subject  thereto.  All 
other  private  customs  must  be  particularly  pleaded,  (o^)  and  as  well  the  exist- 
ence of  such  customs  must  be  shown,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both  to  show  the  existence  of  the 
custom,  as,  ' '  that  in  the  manor  of  Dale,  lands  shall  descend  only  to  the  heirs 
male,  and  never  to  the  heirs  female;  "  and  also  to  show  "that  the  lands  in 
questtbn  are  within  that  manor")  is  by  a  jury  of  twelve  men,  and  not  by  the 
judges;  except  the  same  particular  custom  has  been  before  tried,  determined, 
and  recorded  in  the  same  court,  (^) 

The  customs  of  London  differ  from  all  others  in  point  of  trial:  for,  if  the 
existence  of  the  custom  be  brought  in  question,  it  sh^l  not  be  tried  by  a  jury, 
but  by  certificate  from  the  lord  mayor  and  aldermen  by  the  mouth  of  their 
recorder;(/)  unless  it  be  such  a  custom  as  the  corporation  is  itself  interested 
in,  as  a  right  of  taking  toll,  etc ;  for  then  the  law  permits  them  not  to  certify 
on  their  own  behalf.  ( g) 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry  is  into  the 
legality  of  it;  for,  if  it  is  not  a  good  custom,  it  ought  to  be  no  longer  used. 
"Malus  usus  abolendus  est"  is  an  established  maxim  of  the  law. (A)  To 
make  a  particular  custom  good,  the  following  are  necessary  requisites. 

1,  That  it  have  been  used  so  long,  that  the  memory  of  man  runneth  not  to 
the  contrary,  (47)     So  that,  if  anyone  can  show  the  beginning  of  it,  it  is  no 

good  custom.     For  which  reason  no  custom  can  prevail  against  an 
'*^7]     express  act  of  *parliament,(48)  since  the  statute  itself  is  a  proof  of  a 
time  when  such  a  custom  did  not  exist,  (i )  (49) 

2.  It  must  have  been  continued.  Any  interruption  would  cause  a  temporary 
ceasing:  the  revival  gives  it  a  new  beginning,  which  will  be  within  time  of 
memory,  and  thereupon  the  custom  will  be  void.  But  this  must  be  under- 
stood with  regard  to  an  interruption  of  the  right;  for  an  interruption  of  the 
possession  only,  for  ten  or  twenty  years,  will  not  destroy  the  custom.  (_/)     As 

le)  On.  Lilt.  175.  Ig)  Hpb.  8S. 

(d)  lAn.t«b.  m  Lm.tZ12:  llnatsn. 

{()  Dr.  and  St.  1, 10.  »)   On.  Utt  Hi 

{/)  Cro.  Omr.  bli.  (J)  Co.  Utt.  111. 

(47)  It  Mema  that  a  ciufam  beginning  within  any  time  after  the  first  year  of  the  rei^ 
ofking  Richard  I.  is  bad. -^CniTTV.  Beall  v.  Surviving  Exra. ,  VoxiGn.  435  (1848).  A 
custom  ia  said  to  be  inch  q  usage  aa  by  common  consent  and  uniform  practice  bias  become 
the  law  of  the  place,  or  of  the  subject  matter  to  which  it  relates.  It  is  a  law  established 
by  long  usage.  Us^^  on  the  other  band  is  an  established  method  of  dealing  adopted  in 
a  particular  place,  or  by  those  engaged  in  a  particular  Vocation  or  trade  which  acquires 
Im^I  force  because  people  make  contracts  in  reference  to  it  t  Bouv.  Law  Diet.  p.  463. 
Black's  Law  t>icL  p.  311.'  See  also  Burriirs  Law  Diet.  Andeiaon's  Iaw  Diet,  and 
Abbot's  Law  Diet.     Am.  and  Eng.  Ene.  of  Law,  vol.  37,  p.  706. 

{48)  Therefore,  a  custom  that  every  pound  of  butter  sold  in  a  certain  market  should 
wei^h  eighteen  ounces  is  bed,  because  it  is  directly  cantrary  to  13  and  14  Car.  II,  e.  16, 
which  directs  tlut  every  pound,  throughout  the  kingdom,  should  contain  sixteen 
ounces.  (3  T.  R.  371.)  But  there  could  be  no  doubt,  I  conceive,  but  it  would  be  a  good 
custom  to  sell  lumps  of  butter  containing  eigfateeh  ounces;  for,  if  it  is  lawful  to  sell  a 
pound,  it  must  be  so  to  sell  a  pound  and  any  aliquot  part  of  one.  The  inconvenience 
and  deception  arise  from  calling  that  a  pound  in  one  place  which  ia  not  a  pound  in 
another. — Christian.  Therefore,  where  a  contract  is  made  to  sell  specified  goods  by 
quantities  of  weight  or  measure,  this  must  mean  statute  weight  or  measure.  As,  if  a 
plaintiffdeclares  for  breach  of  contract,  in  not  delivering  "four  hundred  bushels  of  oats," 
and  It  is  proved  the  agreement  was  for  four  hundred  bushels  in  sotne  particular  meas- 
ure other  than  the  Winchester  bushel,  which  is  the  statute  measure,  this  is  a  fetal  variance, 
and  the  plaintiff  would  be  nonsuited.  See  4  T.  R.  314.  6T.  R.  338.  4  Taunton,  io3. 
II  East  300. — Chitty.  1 

(49)  Ocean  Beach  Aas'n  v.  Brinley,  34  N.  J.  Bq.  448  (18S1).  1  Barb.  Rights  Feia.  and 
Prop.  49  (1890). 

66 


>v  Google 


Sect.  3]  OF  ENGLAND.  77-78 

if  the  inhabitants  of  a  parish  have  a  customary  right  of  watering  their  cattle 
at  a  certain  pool,  the  custom  is  not  destroyed,  though  they  do  not  use  it  for 
ten  years;  it  only  becomes  more  difficult  to  prove:  but  if  the  right  be  any  how 
discontinued  for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  been /^arcfi^/tr,  and  acquiesced  in;  not  subject  to  contention 
and  dispute.  (^)  For  as  customs  owe  their  original  to  common  consent,  their 
being  immemorially  disputed,  either  at  law  or  otherwise,  is  a  proof  that  such 
consent  was  wanting. 

4.  Customs  must  be  reasonable :{l^{_^')  or  rather,  taken  negatively,  they 
mnst  not  be  unreasonable.  Which  is  not  always,  as  Sir  Edward  Coke  says, 
(m)  to  be  understood  of  very  unlearned  man's  reason,  but  of  artificial  and 
legal  reason,  warranted  by  authority  of  law.  Upon  which  account  a  custom 
may  be  good,  though  the  particular  reason  of  it  cannot  be  assigned;  for  it 
sufiiceth,  if  no  good  legal  reason  can  be  assigned  against  it.  Thus  a  custom 
in  a  parish,  that  no  man  shall  put  his  beasts  into  the  common  till  the  third  of 
October,  would  be  good;  and  yet  it  would  be  hard  to  show  the  reason  why 
that  day  in  particular  is  fixed  upon,  rather  than  the  day  before  or  after.  But 
a  custom,  that  no  cattle  shall  be  put  in  till  the  lord  of  the  manor  has  first  put 
in  his,  is  unreasonable,  and  therefore  bad;  for  peradventure  the  lord  will 
never  put  in  his,  and  then  the  tenants  will  lose  all  their  profits,  (n) 

*5.  Customsoughttobe^r/a/'».  A  custom,  that  lands  shall  descend  [*78 
to  the  most  worthy  of  the  owner's  Wood,  is  void;  for  how  shall  this 
worth  be  determined  ?  but  a  custom  to  descend  to  the  next  male  of  the  blood, 
exclusive  of  females,  is  certain,  and  therefore  good.(ff)  A  custom  to  pay 
two-pence  an  acre  in  lieu  of  tithes,  is  good;  but  to  pay  sometimes  two-pence, 
and  sometimes  three-pence,  as  the  occupier  of  the  land  pleases,  is  bad  for  its 
uncertainty.  Yet  a  custom,  to  pay  a  year's  improved  value  for  a  fine  on  a 
copyhold  estate,  is  good;  though  the  value  is  a  thing  uncertain:  for  the 
value  may  at  any  time  be  ascertained;  and  the  maxim  of  law  15,(51)  id  cerium 
est,  quod  certum  reddi poleslX%2) 

6.  Customs,  though  established  by  consent,  must  be  (when  established) 
compulsory; (^^^)  and  not  left  to  the  option  of  every  man,  whether  he  will  use 
them  or  no.  Therefore  a  custom,  that  all  the  inhabitants  shall  be  rated 
toward  the  maintenance  of  a  bridge,  will  be  good;  but  a  custom,  that  every 
man  is  to  contribute  thereto  at  his  own  pleasure,  is  idle  and  absurd,  and 
indeed  no  custom  at  all. 

7.  Lastly,  customs  must  be  «>«fu/«»/ with  each  other:  one  custom  cannot 
be  set  up  in  opposition  to  another.  For  if  both  are  really  customs,  then  both 
are  of  equal  antiquity,  and  both  established  t^  mutual  consent;  which  to  say 
of  contradictory  customs  is  absurd.     Therefore,  if  one  man  prescribes  that 


\i)  Ml 


(n)  Co,  Coprh.  133. 
(a)  1  Boll.  Abr.  MS. 


(50)  A  local  custom  authorizing  the  local  &ctor  in  his  owndiacretioniwitbcrat  the  assent 
or  knowledge  of  hts  principal  to  ship  goods  consigned  to  him  for  sale  in  bis  own  market, 
to  a  factor  of  his  own  choosing,  unknown  to  the  principal  in  a  different  and  distant 
market,  ia  unreasonable.     Wallace  v.  Morgan  el  al.,  33  Ind.  403  {1864). 

(51)  [That  is  certain  which  can  be  made  certain.] 

(53)  A  custom  that  poor  houseke«pers  shall  cany  away  rotten  wood  in  a  chase  Js  bad, 
beine  too  vague  and  uncertain,  a  T.  R.  758.  A  nght  to  glean  in  the  harvest-field  can- 
not be  claimed  at  common  law;  neither  have  the  poor  of  a  parish  legally  settled  such 
right  within  the  parish,  i  H.  Bl.  51,  51.  So,  a  custom  for  every  inhabitant  of  an  ancient 
messuage  within  a  parish  to  take  a  profit  a  frrendre  in  the  land  of  an  individual  is  bod. 
But  ancn  a  right  maj  be  enjoyed  by  prescription  or  grant  4  Term  Rep.  717,  71S.  a  H. 
BV  393.    r  Ld.  Raym.  407.     i  Saund.  341,  n.  3;  346,  n.  3.— Christian. 

153)  A  custom,  if  good  at  all,  is  compulsoiy  on  all  cases  falling  within  it.  Strong  v. 
Mich.  G.  T.  R.  R.  Co..  15  Mich.  355  (1867). 
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by  custom  he  has  a  right  to  have  windows  looking  into  another's  garden;  the 
other  cannot  claim  a  right  by  custom  to  stop  up  or  obstruct  those  windows: 
for  these  two  contradictory  customs  cannot  both  be  good,  nor  both  stand 
together.     He  ought  rather  to  deny  the  existence  of  the  former  custom. (^) 

Next,  as  to  the  allowance  of  special  customs.  Customs,  in  derogation  of 
the  common  law,  must  be  construed  strictly,  (54)  Thus,  by  the  cus- 
*79]  tom  of  gavelkind,  an  infant  of  fifteen  years  *  may,  by  one  species  of 
conveyance,  (called  a  deed  of  feoffment, )  convey  away  his  lands  in  fee- 
simple,  or  forever.  Yet  this  custom  does  not  empower  him  to  use  any  other 
conveyance,  or  even  to  lease  them  for  seven  years;  for  the  custom  must  be 
strictly  pursued. (^)(55)  And,  moreover,  all  special  customs  must  submit 
to  the  king's  prerogative.  Therefore,  if  the  king  purchases  lands  of  the 
nature  of  gavelkind,  where  all  the  sons  inherit  equally;  yet,  upon  the  king's 
demise,  his  eldest  son  shall  succeed  to  those  lands  alone,  (r)  And  thus  much 
for  the  second  part  of  the  Uges  non  scripta:Xhfi)  or  those  particular  customs 
which  affect  particular  persons  or  districts  only,(57) 

III.  The  third  branch  of  them  are  those  peculiar  laws,  which  by  custom  are 
adopted  and  used  only  in  certain  peculiar  courts  and  jurisdictions.  And  by 
these  I  understand  the  civil  and  canon  laws.  (^ ) 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws  under  th& 
head  of  leges  non  scripts,  or  unwritten  laws,  seeing  they  are  set  forth  bj 
authority  in  their  pandects,  their  codes,  and  their  institutions;  their  councils, 
decrees,  and  decretals;  and  enforced  by  an  immense  number  of  expositions, 
decisions  and  treatises  of  the  learned  in  both  branches  of  the  law.  But  I  do 
this,  afl«r  the  example  of  Sir  Matthew  Hale,  (O  because  it  is  most  plain,  that 
it  is  not  on  account  of  their  being  written  laws  that  either  the  canon  law,  01 
the  civil  law,  have  any  obligation  within  this  kingdom ;  neither  do  their  forc^ 
and  efficacy  depend  upon  their  own  intrinsic  authority,  which  is  the  case  ol 
our  written   laws,  or  acts  of  parliament.     They  bind  not  the  subjects  of 

(p)  BRep.  SB.  (»)  HiBL  C.  L  o.  2, 

(v)  Uo.  Cop.i33.  \t,   Blat.  C.  L.  c.  £. 

\t)  Co.  UB.  16. 


admit  such  customs  but  upon  the  clearest  proof.  So,  where  there  is  a  custom  that  lands 
shall  descend  to  the  eldest  sister,  the  courts  will  not  extend  this  custom  to  the  eldest 
niece,  or  to  any  other  eldest  female  relation,  but  upon  the  same  authority  by  which  the 
custom  between  sisters  is  supported,  i  T.  R.  466. — Christian.  Partrid^  v.  Poisythe, 
a9Ala.  203(1856). 

(55)  There  does  not  appear  to  be  any  authority  for  this;  but,  on  the  contrary,  Sir 
Edward  Coke,  in  the  same  section,  says  that  a  custom  is  not  to  be  confined  to  literal 
interpretation;  for,  if  there  be  a  custom  within  a  manor  that  copyhold  lands  may  be 
granted  in  fee-simple,  by  the  same  custom  they  may  be  ^nted  in  tail  for  life^  for  yeais, 
or  any  other  extent  whatever,  because  eui  licet  quod  majus  twn  debet  quod  minus  est  non 
licere.  [Where  it  is  lawful  for  one  to  do  a  greater  thing,  it  diould  not  be  unlawful  to  do 
a  less.]— Stewart. 

(56)  [Unwritten  laws.] 

(57)  In  some  of  the  States — as  in  Pennsylvania,  for  instance  — geneial  customs  and 
usage  on  certain  subjects  prevailed  to  such  an  extent  as  to  produce  a  distinctive  common 
law.  In  very  few  of  the  States,  however,  do  any  mere  local  customs  exist  such  as  are 
treated  of  by  tbe  commentator  in  this  section.  They,  however,  are  to  be  carefully  distin- 
guished from  usages  of  trade  or  business.  These  are  everywhere  allowed  their  just  influ- 
ence and  operation.  A  usage  of  trade  and  business  clearly  proved  toenist,  to  be  ancient, 
notorious,  reasonable,  and  consistent  with  law,  is  permitted  to  explain  the  meaning  of 
ambiguous  words  in  written  contracts,  and  to  control  the  mode  and  estent  of  their  rights 
where  the  parties  have  been  silent.  But  it  is  never  admitted  against  the  expressed  agree- 
ment of  the  parties,  nor  in  violation  of  any  statute  or  well-established  rule  of  law.  Per- 
haps in  some  cases  the  courts  have  gone  further  than  is  here  indicated;  but  the  current 
of  judicial  decisions  of  late  years  bu  t>een  to  restrain  and  limit  the  allowance  and  influ- 
ence of  special  usages. — Sharswood. 
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England,  because  their  materials  were  collected  from  popes  or  emperors,  were 
digested  by  Justinian,  or  declared  to  be  authentic  by  Gregory.  These  con- 
siderations give  them  no  authority  here;  for  the  legislature  of  England  doth 
not,  nor  ever  did,  recognize  any  foreign  power  as  superior  or  equal  to  it  in 
this  kingdom,  or  as  having  the  right  to  give  law  to  any,  the  meanest, 
of  its  subjects.  But  all  the  *strength  that  either  the  papal  or  imperial  [*8o 
laws  have  obtained  in  thi,-?  realm,  or  indeed  in  any  other  kingdom  in 
Europe,  is  only  because  they  have  been  admitted  and  received  by  immemorial 
usage  and  custom  in  some  particular  cases,  and  some  particular  courts,(5S) 
and  then  they  form  a  branch  of  the  leges  non  scripta,  or  customary  laws;  or 
else  because  they  are  in  some  other  cases  introduced  by  consent  of  parliament; 
and  then  they  owe  their  validity  to  the  Uges  scripttE,  or  statute  law.  This  is 
expressly  declared  in  those  remarkable  words  of  the  statute  25  Hen.  VIII. 
c,  21,  addressed  to  the  king's  royal  majesty: — "This  your  grace's  realm, 
recognizing  no  superior  under  God  but  only  your  grace,  hath  been  and  is  free 
from  subjection  to  any  man's  laws,  but  only  to  such  as  have  been  devised, 
made,  and  ordained  within  this  realm,  for  the  wealth  of  the  same;  or  to  such 
other  as,  by  sufferance  of  your  grace  and  your  progenitors,  the  people  of  this 
your  realm  have  taken  at  their  free  liberty,  by  their  own  consent,  to  be  used 
among  them;  and  have  bonnd  themselves  by  long  use  and  custom  to  the  observ* 
anceof  the  same;  not  as  to  the  observance  of  the  laws  of  any  foreign  prince, 
potentate,  or  prelate;  but  as  to  the  customed  and  andent  laws  of  ttiis  realm, 
originally  established  as  laws  of  the  same,  by  the  said  sufferance,  consents, 
and  custom;  and  none  otherwise. " 

By  the  civil  law,  absolutely  taken,  is  generally  understood  the  civil  or 
municipal  law  of  the  Roman  empire,  as  comprised  in  the  institute,  the  code, 
and  the  digest  of  the  emperor  Justinian,  and  the  novel  constitutions  of  him- 
sdf  and  some  of  his  successors.  Of  which,  as  there  will  frequently  be 
occasion  to  cite  them,  by  way  of  illustrating  our  own  laws,  it  may  not  be  amiss 
to  give  a  short  and  general  account. 

The  Roman  law  (founded  first  upon  the  regal  constitutions  of  their  ancient 
kings,  next  upon  the  twelve  tables  of  the  decemviri,  then  upon  the  laws  or 
statutes  enacted  by  the  senate  or  people,  the  edicts  of  the  praetor,  and 
the  responsa  prudentum,  or  opinions  of  learned  lawyers,  and  *lastly  [*8i 
upon  the  imperial  decrees,  or  constitutions  of  successive  emperors) 
had  grown  to  so  great  a  bulk,  or,  as  Livy  expresses  it,  (w)  "  fam  immensus 
aliarum  super  alias  acervafarum  legum  cumulus," ($g)  that  they  were  com- 
puted to  be  many  camels'  load  by  an  author  who  preceded  Justinian.(i') 
This  was  in  part  remedied  by  the  collections  of  three  private  lawyers, 
Gregorius,  Hermogenes,  and  Papirius;  and  then  by  the  emperor  Theodosius 
the  younger,  by  whose  orders  a  code  was  compiled  a.  d.  438,  being  a 
methodical  collection  of  all  the  imperial  constitutions  then  in  force;  which 
Theodosian  code  was  the  only  book  of  civil  law  received  as  authentic  in  the 
western  part  of  Europe  till  many  centuries  after;  and  to  this  it  is  probable 
that  the  Pranks  and  Goths  might  fi^uently  pay  some  regard,  in  framing 
legal  constitutions  for  their  newly  erected  kingdoms:  for  Justinian  commanded 
only  in  the  eastern  remains  of  the  empire;  and  it  was  under  his  auspices  that 
(h)  t  8.  c.  84.  (c)  Taylor's  Elemenu  of  avll  L«w,  17. 

(58)  In  testamentatj  cases  our  courts  occasionally  recur  to  the  reported  judgments  of  the 
ecclesiastic  courts  in  similar  cases,  for  rules  of  decision.  Davis  v.  Baueh  Exr.,  i  Snead 
(Tenn.j  479  (1853).  The  canon  and  civil  law,  as  administered  in  tue  Ecclesiastical 
Courts  in  England,  are  parts  of  the  common  law  brought  here  by  our  ancestors  as  such, 
and  have  been  adapted  and  used  here  in  all  cases  to  which  they  were  applicable.  Crump 
V.  Moigan,  I  Iredell  Eq.  (N.  C.)  91  (1843). 

(59)  ["Such  a  vast  pile  of  laws  heaped  one  upon  the  other."] 
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the  present  body  of  civil  law  was  compiled  and  finished  by  Tribonlan  and 
other  lawyers,  about  the  year  533. 

This  consists  of,  i.  The  institutes,  which  contaiu  the  elements  or  first 
principles  of  the  Roman  law,  in  four  books,  2.  The  digests,  or  pandects,  in 
fifty  books;  containing  the  opinions  and  writings  of  eminent  lawyers,  digested 
in  a  systematical  method.  3.  A  new  code,  or  collection  of  imperial  consti- 
tutions, in  twelve  books;  the  lapse  of  a  whole  century  having  rendered  the 
former  code  of  Theodosius  imperfect.  4.  The  novels,  or  new  constitutions, 
posterior  in  time  to  the  other  books,  and  amounting  to  a  supplement  to  the 
code;  containing  new  decrees  of  successive  emperors,  as  new  questions 
happened  to  arise.  These  form  the  body  of  Roman  law,  or  corpus  Juris 
civilis,  as  published  about  the  time  of  Justinian;  which,  however,  fell  soon 
into  neglect  and  oblivion,  till  about  the  year  1130,  when  a  copy  of  the  digests 
was  found  at  Amalfi,  in  Italy;  which  accident,  concurring  with  the  policy  of 
the  Roman  ecclesiastics,  (ic)  suddenly  gave  new  vogue  and  authority 
♦82]  to  the  civil  law,  introduced  it  into  several  nations,  and  ^occasioned 
that  mighty  inundation  of  voluminous  comments,  with  which  this 
system  of  law,  more  than  any  other,  is  now  loaded. 

The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  relative  to  such 
matters  as  that  church  either  has,  or  pretends  to  have,  the  proper  jurisdiction 
over.  This  is  compiled  from  the  opinions  of  the  ancient  Latin  fathers,  the 
decrees  of  general  councils,  and  the  decretal  epistles  and  bulls  of  the  holy 
see;  all  whidi  lay  in  the  same  disorder  and  confusion  as  the  Roman  civil  law, 
till,  about  the  year  1151,  one  Gratian,  an  Italian  monk,  animated  by  the 
discovery  of  Justinian's  pandects,  reduced  the  ecclesiastical  constitutions  also 
into  some  method,  in  three  books,  which  he  entitled  Concordia  Discordanltum 
Canonum,{()o)  but  which  are  generally  known  by  the  name  of  Decrelum 
Gratiani.  These  reached  as  low  as  the  time  of  pope  Alexander  III.  The 
subsequent  papal  decrees,  to  the  pontificate  of  Gregory  IX.,  were  published 
in  much  the  same  method,  under  the  auspices  of  that  pope,  about  the  year 
1230,  in  five  books,  entitled  Decretalta  Gregorii  Noni.  A  sixth  book  was 
added  by  Boniface  VIII.  about  the  year  1298,  which  is  called  Sextus  Deere- 
lalium.  The  Clementine  constitutions,  or  decrees  of  Clement  V.,  were  in 
like  manner  authenticated  in  1317,  by  his  successor  John  XXII.,  who  also 
published  twenty  constitutions  of  his  own,  called  the  Extravagantesjoannis, 
all  which  in  some  measure  answer  to  the  novels  of  the  civil  law.  To  these 
have  been  since  added  some  decrees  of  later  popes,  in  five  books,  called 
Exlravaganles  Communes:  and  all  these  together,  Gratian's  decree,  Gregory's 
decretals,  the  sixth  decretal,  the  Clementine  constitutions,  and  the  extrava- 
gants  of  John  and  his  successors,  form  the  corpus  juris  canontci,  or  body  of 
the  Roman  canon  law. 

Besides  these  pontifical  collections,  which,  during  the  times  of  popery,  were 
received  as  authentic  in  this  island,  as  well  as  in  other  parts  of  Christendom, 
there  is  also  a  kind  of  natural  canon  law,  composed  of  iegaline  anA.  provin- 
cial constitutions,  and  adapted  only  to  Uie  exigencies  of  this  church 
♦83]  ♦  and  kingdom.  The  legaiine  constitutions  were  ecclesiastical  laws, 
enacted  in  national  synods  held  under  the  cardinals  Otho  and  Othobon, 
legates  from  pope  Gregory  IX.  and  pope  Clement  IV.  in  the  reign  of  king 
Henry  III.,  about  the  years  1220  and  1268.  Th^e  provincial  constitutions 
are  principally  the  decrees  of  provincial  synods,  held  under  divers  archbishops 
of  Canterbury,  fi-om  Stephen  Langtou,  in  the  reign  of  Henry  III.,  to  Henry 
Chichele,  in  the  reign  of  Henry  V, ;  and  adopted  also  by  the  province  of 
(u)  See  |1,  page  18. 

(60)  [The  arrangement  of  the  confiiaed  canona.] 


■jGoogle 


Shct.  3]  OF  ENGLAND.  83-84 

York  (x)  in  the  reign  of  Henry  VI.  At  the  dawn  of  the  Reformatioii,  in 
the  reign  of  king  Henry  VIII.,  it  was  enacted  in  parliament  (^)  that  a 
review  sbould  be  had  of  the  canon  law;  and,  till  such  review  should  be  made, 
all  canons,  constitutions,  ordinances,  and  synodals  provincial,  being  then 
already  made,  and  not  repugnant  to  the  law  of  the  land  or  the  king's  preroga- 
tive, ^ould  still  be  used  and  executed.  And,  as  no  such  review  has  yet  been 
perfected,  upon  this  statute  now  depends  the  authority  of  the  canon  law  in 


As  for  the  canons  enacted  by  the  clergy  under  James  I.  in  the  year  1603, 
and  never  confirmed  in  parliament,  it  has  been  solemnly  adjudged  upon  the 
principles  of  law  and  the  constitution,  that  where  they  are  not  merely  declara- 
tory of  the  ancient  canon  law,  but  are  introductory  of  new  regulations,  they 
do  not  bind  the  laity,  (2')  whatever  regard  the  clergy  may  think  proper  to  pay 
them.  (61) 

There  are  four  species  of  courts  in  which  the  civil  and  canon  laws  are  per- 
mitted, nnder  different  restrictions,  to  be  used:  i.  The  courts  of  the  arch- 
bishops and  bishops,  and  their  derivative  officers,  usually  called  in  our  law 
courts  Christian,  cutite  Ckrislianitatis,  or  the  ecclesiastical  courts.  3.  The 
military  courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the  two 
untverdties.  In  all,  their  reception  in  general,  and  the  different  degrees  of 
that  reception,  are  grounded  entirely  upon  customs  corroborated  in 
the  latter  instance  by  act  of  *  parliament,  ratifying  those  charters  [*84 
which  confirm  the  customary  law  of  the  universities.  The  more 
minute  consideration  of  these  will  fall  properly  under  that  part  of  these  com- 
mentaries which  treats  of  the  jurisdiction  of  courts.  It  will  suffice  at  present 
to  remark  a  few  particulars  ruative  to  them  all,  which  may  serve  to  inculcate 
more  strongly  the  doctrine  laid  down  concerning  then).(a) 

1 .  And,  first,  the  courts  of  common  law  have  the  superintendeiicy  over 
these  courts;(62)  to  keep  them  within  their  jurisdictions,  to  determine  wherein 
they  exceed  them,  to  restrain  and  prohibit  such  excess,  and,  in  case  of  con- 
tumacy, to  punish  the  officer  who  executes,  and  in  some  cases  the  judge  who 
enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition  of  all  such  acts  of 
parliament  as  concern  either  the  extent  of  these  courts,  or  the  matters 
depending  before  them.  And  therefore,  if  these  courts  either  refuse  to  allow 
these  acts  of  parliament,  or  will  expound  them  in  any  other  sense  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  Westminster  will  grant 
prohibitions  to  restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  courts  to  the  king,  in  the  last  resort;  which 
proves  that  the  jurisdiction  exercised  in  them  is  derived  from  the  crown  of 
England,  and  not  from  any  foreign  potentate,  or  intrinsic  authority  of  their 
own. — And,  from  these  three  strong  marks  and  ensigns  of  superiority,  it 
appears  beyond  a  doubt  that  the  civil  and  canon  laws,  though  admitted  in 
some  cases  by  custom  in  some  courts,  are  only  subordinate,  and  leges  sub 
graviori  lege;  and  that,  thus  admitted,  restrained,  altered,  new-modelled, 

(t)  Biim'a  Eod.  l«w,  nref.  vl!l.  (t)  Stre.  lOfiT. 

\vS  StBMte  2S  Hen.  VIII.  c  19,  revlaed  and  con-  (o)  Hale,  Hlit.  c  % 

flmxl  br  1  SU.  c.  1. 

{6l)  \jot&  Hardwicke  cites  the  opinion  of  Ixird  Holt,  and  declares  it  is  not  denied  by 
any  one,  that  it  is  very  plain  all  the  clergy  are  bound  by  tile  canons  confinncd  by  the 
king  only,  but  they  must  be  confirmed  by  the  parliament  to  bind  the  laity,  (s  Atk.  605.) 
Hence,  it  the  archbishop  of  Canterbury  grants  a  dispensation  to  hold  two  livings  distant 
fRMncach  other  more  than  thirty  miles,  no  advantages     ■     ■  •  .■■-.. 
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and  amended,  they  are  by  no  means  with  us  a  distinct  independent  species 
of  laws,  but  are  inferior  brandies  of  the  customary  or  unwritten  laws  of 
England,  properly  called  the  king's  ecclesiastical,  the  king's  military,  the 

king's  maritime,  or  the  king's  academical  laws. 
♦85]  *  Let  us  next  proceed  to  the  leges  scripts,  the  written  laws  of  the 
kingdom,  which  are  statutes,  acts,  or  edicts,  made  by  the  king's 
majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons  in  parliament  assembled. (i)  The  oldest  of  these  now 
extant,  and  printed  in  our  statute  books,  is  the  fomous  magna  ckarla,  as 
congnned  in  parliament  9  Hen.  III.,  though  doubtless  there  were  many  acts 
before  that  time,  the  records  of  which  are  now  lost,  and  the  determinations 
of  them  perhaps  at  present  currently  received  for  the  maxims  of  the  old  com- 
mon law. 

The  manner  of  making  these  statutes  will  be  better  considered  hereafter, 
when  we  examine  the  constitution  of  parliaments.  At  present  we  will  only 
take  notice  of  the  different  kinds  of  statutes,  and  of  some  general  rules  with 
regard  to  their  construction,  (c)  , 

First,  as  to  their  several  kinds.  Statutes  are  either  general  or 
*86]  special Xf>:h)  pttblic 01  private,  i^b^)  A  general  or  public  act  is  an  ♦uni- 
versal rule,  that  regards  the  whole  community;  and  of  this  the  courts 
of  law  are  bound  to  take  notice  judicially  and  i?^  o^«(j,- (65)  without  the 
statute  being  particularly  pleaded,  or  formally  set  forth  by  the  party  who 
claims  an  advantage  under  it,(66)  Special  or  private  acts  are  rather  excep- 
tions than  rules,  being  those  which  only  operate  upon  particular  persons, 
and  private  concems;(67)  such  as  the  Romans  entitled  senalus  decreta,  in 
contradistinction  to  the  senatus  consulta,  which  regarded  the  whole  com- 
munity ;(rf)  and  of  these  (which  are  not  promulgated  with  the  same  notoriety 
as  the  former)  the  judges  are  not  bound  to  take  notice,  unless  they  be 
formally  shown  and  pleaded.  (68)  Thus,  to  show  the  distinction,  the  statute 
13  Eliz.  c.  to,  to  prevent  spiritual  persons  from  making  leases  for  longer  terms 

lb)  S  Rap.  20.  In  Imlution  ol  all  vhlch  we  Btlll  call  ■ome  of  our 

(c)  The  method  ol  cltlDRthewMHoliMHtanieiit  old  Btetuieibf  their  iDitlalwoid^u  the  statute  of 

iBvttrioui.    Uui]ro(  out  ancient  Matutec  are  called  qaia  emptota.  and  that  of  cirmm^tete  agati*.    But 

after  (he  name  of  the  place  where  the  parliament  the  most  usual  melliod  ol  citing  them.  enpeclHlly 

waa  held  that  made  them;  aji  the  statulet  of  Merton  Blnee  the  time  of  Edward  the  Second,  Is  by  naming 


and  Marlebene,  of  Westminner,  OlouceRer,  and  thevearortheklnK'scGlgn  In  which  theetatule 
WIncfaener.  Olhera  are  denominated  entirely  from  made,  together  with  the  chapter,  or  ~-"~"i" 
tbelr  Bubtect,  ae  the  Btatulo  of  Wales  and  Ireland,      according  (o  lla  numenl  order,  as 


dUng  verv  ancient,  beln^  lued  by  Uie  Jewa  in  Ibn,  when  two  Kaions  have  been  held  in  one  vear, 

denominating  the  books  01  the  Pentateuchi  by  the  we  nmall*  mention  stBt.  1  or  2.   Tbos  the  bill  of 

Chrlstl&ncfauTch  In  dlsUngnUhlog  their  hymmand  rights  b  died  as  1  W.  and  M  st  ic.  !,  dgnlfying 

diTlne  oOlcea:  by  the  [tomantsts  In  describing  thdr  Uiat  It  la  the  second  chapter  or  act  of  the  secoiid 

papnl  bulls;  and.  In  short,  by  the  whole  body  of  ststote,  or  the  laws  made  In  Ctie  second  sesdon  of 

ancient  clTllUiis  and  canonists,  among  whom  this  parliament,  In  the  Hist  yetu  of  king  WilUam  and 

method  of  dtstlon  generally  prevailed,  not  only  queen  Hary. 

wllh  regatd  to  chapleta,  bat  Inletior  sections  also;  (d)  QiATln.  OH;.  I.  (M. 

(63)  It  is  now  held  that  a  ^Dcral  Btatute  is  one  that  in  an^  wise  aHects  the  public  at 
large ;  thougb  operating  witfain  the  limits  of  a  particular  locality  it  is  as  mnch  a  public 
act  as  one  opeiating  throughout  the  entire  State.    Winooski  v.  Gokey,  49  Vt.  283. 

(64)  Private  statutes  may  be  rendered  public  by  being  declared  so  by  the  legislatnre. 
I  Barb.  R.  Per.  and  Prop.  9  (1890). 

(65)  Perkins  v.  Perkins,  7  Conn.  567  (iSag). 

(66)  Stephen  on  PI.,  347.  Chitty  PI.,  215.  Gould  Ch.  PI.,  in,  sec.  r6.  Smith  v.  Tal- 
lapoosa Co.,  a  Woods  (U.  S.)  574.  Lane  v.  Harris,  16  Ga.  aaa  11854).  U.  S.  v.  Fuller, 
4  N.  Mm.  360  (1889).  Hutching  &.  Flintge  rfa/.,  2  Tex.  475  (i&)7).  Public  statutes  are 
noticed  by  the  courts,  without  pleading  Win ipisiogee  L.  Co.  v.  Young,  40  N.  H.  430  (i860). 

(67)  Allen  V.  Hirsch,  8  Oregon,  432  (18S0).  Where  the  statute  of  another  state  is  relied 
on.  it  muat  be  fully  recited  in  the  pleading  that  the  court  may  judge  of  its  effect.  Wilson 
p.  Clark,  ri  Ind.  387  (185S). 

(68)  A  private  act  must  be  set  forth  in  pleading,  the  court  cannot  take  judicial  notice 
Of  it.     Perdicaiiai'.  Trenton  atyB.  Co.,  5  Dutch.  (N.  J.)  368  (i86a). 
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than  twenty-one  years,  or  three  lives,  is  a  public  act;  it  being  a  rule  pre- 
scribed to  the  whole  body  of  spiritual  persons  in  the  nation:  but  an  act  to 
enable  the  bishop  of  Chester  to  make  a  lease  to  A.  B.  for  ^xty  years  is  an 
exception  to  this  rule;  it  concerns  only  the  parties  and  thebishop'ssuccessors; 
and  is  therefore  a  private  act.  (69) 

Statutes  also  are  either  declaratory  of  the  common  law,  or  remedial  of  some 
defects  thereiii.(7o)  Dedaratory,  where  the  old  custom  of  the  kingdom  is 
almost  &Uen  into  disuse,  or  become  disputable;  in  which  case  the  parlia- 
ment has  thought  proper,  in  perpetuum  ret  testimonium,  {;^\)  and  for  avoiding 
all  doubts  and  difficulties,  to  declare  what  the  common  law  is  and  ever  hath 
been.  Thus  the  statute  of  treasons,  25  Kdw.  III.  cap.  3,  doth  not  make  any 
new  species  of  treasons,  but  only,  for  the  benefit  of  the  sut^ect,  declares  and 
enumerates  those  several  kinds  of  offence  which  before  were  treason  at  the 
common  law.  Remedial  statutes  are  those  which  are  made  to  supply  such 
defects,  and  abridge  such  superfluities,  in  the  common  law,  as  arise  either 
from  the  general  imperfection  of  all  human  laws,  from  change  of  time  and 
circumstances,  from  the  mistakes  and  unadvised  determinations  of  unlearned 
(or  even  learned)  judges,  or  from  any  other  cause  whatsoever. (72)  And 
this  being  done,  either  by  enlarging  the  common  law,  where  it  was  too 
narrow  and  circumscribed,  -or  by  restraining  it  *where  it  was  too  lax  [*87 
and  luxuriant,   hath    occasioned    another    subordinate    division    of 

(69)  See  other  cases  njjon  the  distinction  betveen  public  and  private  acts.  Bac.  Ab, 
Statute  F.  The  distinctioii  between  public  and  private  acts  is  marked  with  admirable 
precision  by  Mr.  Abbot,  in  the  following  note,  in  (he  printed  report  from  the  committee 
for  the  promulgation  of  the  statutes:— pubuc  and  privatb  acts.— i.  In  legal  zjm- 
GUAGB, — I.  Acts  are  deenied  to  be  public  and  general  acta  wbich  the  judges  will  take 
notice  of  without  pleading, — viz. ,  acts  concerning  the  king,  the  queen,  and  the  prince; 
those  concerning  alt  prelates,  noble,  and  great  ofHcers;  those  concerning  the  whole 
Bpiritnalitf,  and  those  which  concern  all  officers  in  general,  such  as  all  eheri&,  etc.  Acts 
concerning  trade  in  general,  or  any  specific  trade;  acts  concerning  all  persona  generally, 
(hough  it  be  a  special  or  particular  thing,  such  as  a  statute  concerning  assizes,  or  wooda 
Xn  forests,  chases,  etc,  etc.  Com.  Dig.  tit  Parliament,  (R.  6.)  Boc  Ab.  Statute  F.  3. 
Wivate  acts  ere  those  which  concern  only  a  particular  species,  thing,  or  person,  of 
which  the  judges  will  not  take  notice  without  pleading  them, — viz.,  acts  relating  to 
1  he  bishops  only;  acts  for  toleration  of  dissenters;  acts  relating  to  an^  particular  place, 
or  to  divers  particular  towns,  or  to  one  or  divers  particular  counties,  or  to  the  col- 
leges only  in  the  universities.  Com.  Dig.  tit.  Parliament,  (R.  7. )  3.  In  a  general  act 
\here  may  be  a  private  clause,  ibid,  and  a  private  act,  if  recognized  by  a  public 
act,  most  afterwanls  be  noticed  by  the  courts  as  such.  3  Term  Rep.  ^69.  3.  In  par- 
tJAMENTABV  i^NGUAGK,— 1.  The  distinction  between  public  a.nA  private  bills  stands 
upon  different  grounds  as  to  /eei.  All  bills  whatever  from  which  private  persons, 
corporations,  etc.,  derive  benefit,  are  subject  to  the  payment  ot/ea;  and  such  bills 
are  in  this  respect  denominated  private  bills.  Instances  of  bills  within  this  description 
are  enumerated  in  the  second  volume  of  Mr.  Hatsel'a  Precedents  of  PiT>ceedingB  in 
the  House  of  Commons,  edit.  1796,  p.  367,  etc.  3.  In  parliamentary  language  another 
sort  of  distinction  is  also  used;  and  some  acts  are  called  public  general  acts.,  others 
public  local  acts, — viz.,  chnrcb  acts,  canal  acts,  etc  To  this  class  may  also  be  added 
some  acts  which,  thongh  public,  are  merely  personal, — viz.,  acts  of  attainder,  and 
intent  acts,  etc.  Others  are  called  private  acts,  of  which  latter  class  some  are 
local,— viz.,  enclosure  acts,  etc.;  and  some  personal, — viz.,  such  as  relate  to  names, 
estates,  divorces,  etc 

In  many  statutes  which  would  otherwise  have  been  private,  there  are  clauses  by  which 
they  are  declared  to  be  public  statutes.  Bac  Ab.  Statutes  F.— CBITTY.  Unity  v.  Bur- 
rage,  103  U.  S.  454  ( 1880).  Maxwell  v.  Tillamook  Co.,  30  Oregon,  499  (1891).  Ex  parte 
BuAe,  59Cfll.  ir  (i8Si). 

(70)  This  division  is  generally  expressed  by  declaratory  statutes  and  statutes  introduc- 
tory of  a  new  law.     Remedial  statutes  are  generally  mentioned  in  contradistinction  to 

Enal statutes.     See  note  19,  p.  88.— Christian.   Chamberlain  v.  Western  Trans.  Co.,  45 
rb.  S.  C  330  (1866),     Clariborae  v.  Henderson,  3  Va.  379  (1809).     i  Barb.  Rights  Per 
and  Prop.  10  (189a).     Bish.  Stat  Crimes  1S5  {2  ed.  18S3). 

fthething]. 

I  Denio,  432  (1845). 
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remedial  acts  of  parliament  into  enlarging  and  restraining  !itatute5.(73) 
To  instance  again  in  the  case  of  treason  :  clipping  the  current  coin 
of  the  kingdom  was  an  offence  not  sufficiently  guarded  against  hy  the 
common  law;  therefore  it  was  thought  expedient,  by  statute  5  Eliz.  c.  11, 
to  make  it  high  treason,  which  it  was  not  at  the  common  law:  so  that 
this  was  an  enlarging  statute.(74)  At  common  law  also  spiritual  cor- 
porations might  lease  out  their  estates  for  any  term  of  years,  till  prevented 
by  the  statute  13  Eliz.  before  mentioned:  this  was,  therefore,  a  restraining 
statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the  construction  of 
statutes  are  principally  these  which  follow. (75) 

I .  There  are  three  points  to  be  considered  in  the  construction  of  all  remedial 
statutes;  the  old  law,  the  mischief,  and  the  remedy,  (76)  that  is,  how  the 
common  law  stood  at  the  making  of  the  act;  what  the  mischief  was,  for 
which  the  common  law  did  not  provide;  and  what  remedy  the  parliament 
hath  provided  to  cure  this  mischief.  (77)  And  it  is  the  business  of  the 
judges  so  to  construe  the  act  as  to  suppress  the  mischief  and  advance  the 
remedy. (^(78)  I^t  us  instance  again  in  the  same  restraining  statute  of 
13  Eliz-  c.  10:  By  the  common  law,  ecclesiastical  corporations  might  let  as 
long  leases  as  they  thought  proper:  the  mischief  was,  that  they  let  long  and 
unreasonable  leases,  to  the  impoverishment  of  their  successors;  the  remedy 
applied  by  the  statute  was  by  making  void  all  leases  by  ecclesiastical  bodies 
for  longer  terms  than  three  lives,  or  twenty-one  years.  Now,  in  the  con- 
struction of  this  statute,  it  is  held,  that  leases,  though  for  a  longer  term,  if 
made  by  a  bishop,  are  not  void  during  the  bishop's  continuance  in  his  see; 
or,  if  made  by  a  dean  and  diapter,  they  are  not  void  during  the  continuance 
of  the  dean;   for  the  act  was  made  for  the  benefit  and  protection  of  the 

«)  8B«I>.T;  Co-UttU.  42. 

(73I  French  v.  Gray,  1  Conn.  113  (1816). 


legal  langua^  remedial  atatutea  are  contradiatinguiBhed  to  penal  Btatutes.  An  enlarging 
or  an  enabling  statute  is  one  which  increases,  not  restrains,  the  power  of  action,  as  the 
31  Hen.  VIII.  c.  38,  which  gave  bishops  and  all  other  sole  ecclesiastical  corporations. 


power,  is,  on  the  contrary,  styled  a  restraining  or  disabling  statute.    See  this  folly 
explained  bj  the  learned  commentator,  2  Book,  p.  319.  — ChrisTLAN. 

(75)  Where  there  are  conflicting  decisions  upon  the  construction  of  a  statute,  the  court 
must  refer  to  that  which  ought  to  be  the  source  of  all  such  decisions, — that  i^,  the  woida 
of  the  statute  itself,  per  I^rd  Ellenborough,  16  Bast,  121. 

The  power  of  conatming  a  statute  is  in  the  judgesof  the  temporal  courts,  who,  in  casea 
of  doubtful  construction,  are  to  mould  them  according  to  reason  and  convenience,  to  the 
best  use.    Hob.  346.    Plowd.  109.    3  Co.  7.— Chittv. 

(76)  Brien  v.  Williamson,  7  How.  (Miss. )  33  (1843).  8  Fla.  490  (1859).  Noble  et  al.  V. 
'Bmoaetal.,  i<)\nA.  75(1863).    Barker f.  Warren,  46  N.  H.  134(1865). 

(771Woolery  p.  Woolery,  48  Ind.  531  (1874).  . 

(78)Middletownrf^o/.  v.  Greeaon,  etc.,  lob  Ind.  33(1885).  Haskel  V.  Cibr  Burlington, 
3010.334(1870).  Dilliard  v.  Tomlinson,  i  Va.  adS  (1810I.  Penons  i>.  Knight,  4  Ga. 
SOI  (1S48).  Branch  v.  Camp,  i  Fla.  106(1846).  SUte  v.  Kirk,  I3  Fla.  383  (1&68).  Puher 
V.  Hervey,  6  Colo.  19  {1881).  Justices,  etc.,  v.  Woods,  i  Ga.  91  I1S46).  State  w.  F.  E.  & 
M.  V.  R.  R.  Co.,23Neb,  338  (1887!.  Wright  f.  C.  B.  &  Q.R.  R.  Co.,  19  Neb.  18a  (1886). 
Taylor  v.  Taylor,  10  Minn.  132  (1865).  Rogers  v.  Omaha  H.  Co.,  4  Neb.  58  (187s). 
Hookerr.  Johnson,  6  Fla.  737  (1856).  iCord.onMar.  Worn.  (aed.  i885)p.  373.  Bowyer's 
Com.  on  Const  Law  Eng.  (2  ed.  1846)  18.  An  act  allowing  deeds  under  execution  sales 
to  beprima/aeie  evidence  of  regularity  of  antecedent  proceediogs,  held  to  be  limited  in 
its  application  to  deeds  executed  prior  to  the  burning  of  the  Court  House,  the  purpose  of 
the  act  being  to  remedy  the  loss  of  those  public  records.  Morrison  v.  Claric,  3  Jones 
(N.  C.)  119  (1854).  Bish.  Stat  Crimes,  67  (3  ed.  1883).  Wiley  v.  Wiley,  i  PbUlips 
{N.  C.)  133  (1867). 
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successor.  (/  )  (  79)   The  mischief  is  therefore  sufficiently  suppressed  by 
vacating  them  after  the  determination  of  the  interest  of  the  *grantors;     [*88 
but  the  leases,  daring  their  continuance,  being  not  within  the  mis- 
diief,  are  not  within  the  remedy. 

2.  A  statute,  which  treats  of  things  or  persons  of  an  inferior  rank,  cannot 
by  any  general  words  be  extended  to  those  of  a  superior.  (80)  So  a  statute, 
treating  of  "  deans,  prebendaries,  parsons,  vicars,  and  others  having  spiritual 
promotion"  is  held  not  to  extend  to  bishops,  though  they  have  spiritual  pro- 
motion, deans  being  the  highest  persons  named,  and  bishops  being  of  a  still 
higher  order.  (^) 

3.  Penal, (Si)  statutes  must  be  construed  strictly.(82)  Thus  the  statute  I 
Edw.  VI.c.  12,  having  enacted  that  those  who  are  convicted  of  stealing  Aorjirj 
should  not  have  the  benefit  of  clergy,  the  judges  conceived  that  this  should 
not  extend  to  him  that  should  strail  but  one  Horse,  i%^  and  therefore  pro- 
cured a  new  act  iat  that  purpose  in  the  following  year.  (A)  And,  to  come 
nearer  our  own  times,  by  me  statute  14  Geo.  II.  c.  6,  stealing  sheep,  or  other 
eatlUy  was  made  felony,  without  benefit  of  clergy.  But  these  general  words, 
"or  other  cattle,"  being  looked  upon  as  much  too  loose  to  create  a  capital 
offence,  the  act  was  held  to  extend  to  nothing  but  mere  sheep.  And  there- 
fore, in  the  next  sessions,  it  was  found  necessary  to  make  another  statute, 
15  Geo.  II.  c.  34,  extending  the  former  to  buUs,  cows,  oxen,  steers,  bullocks, 
heifers,  calves,  and  lambs,  by  name.(84) 

(/)Ca.Lltt.^    31[ep.n.    lOK^SS.       <0)  I  Eep.  46.      {A)  SandSBdw.  VL  c  SB.    B«c  Elan.  c.  11. 

(79)Breithauptr.  Bauatett,  i  Rich.  Eq.  (S.  C.)468(i838). 

(80)  Modem  statutes  of  importatice  have  vrhat  is  commonly  called  &  "dictionai;  clause," 
the  object  of  irhjch  is  to  define  what  persons,  thing*,  places,  etc.,  shall  be  included  in 
erery  general  word  used  in  the  act    For  example,  tte  fir«  section  of  the  Limitation  of 

Actions,  act 3  and  4  Wm.  IV.  c.  a"    ''""     "     '    "   -•-"•--'    -■'    '   «  '-  -• -..a_  .,,      >  .. 

"rent,"  and  "person."— HARGJ 
Byrne,  I  Scam,  fni.)  143  {1834). 

(81 )  A  penal  statnte  ts  one  which  inflicts  a  penalty  ibr  a  violation  of  its  enactments.  I 
Barb.  Rights  Pers.  and  Prop.  88  (iSoo). 

(81)  A  penal  law  cannot  be  extenaed  bj|  constmction.  The  act  constitiiting  the  offence 
mnst  be  within  both  the  letter  and  the  spirit  of  the  statute.  Lair  v.  KJUmer,  i  Dutch.  535 
(i8j6).  Daggett  v.  State,  4  Conn.  63  (iSii).  A  building,  31  feet  by  15,  placed  00  a 
market  garden  and  used  for  staring  garden  tools  used  there,  seeds  and  manures  also  used 
ia  the  garden  is  not  a  warehonse  or  gTBDary  within  the  meaning  of  the  statnte,  piiniBhing 
as  a  distinct  offence,  stealing  in  a  warehouse  or  granary,  etc.  State  v.  Wilson  et  al.,  47 
N.  H.  107  (1866).  Fox  V.  Hills,  I  Conn.  304  (1814I,  Gray  v.  Bennett,  3  Mete  (Mass.) 
537  (184a).  Louisville  &  N.  T.  Co.  v.  State,  3  Heist.  (Tenn.)  131  (1871),  State  v.  Boon, 
I  Taylor  {N.  C.)  249  {1801).    Warner  r.  Comm.,  1  Pa.  156  (1845). 

(83)  Lord  Hale  thinks  that  the  scruple  of  the  judges  did  not  merely  depend  upon  the 
words  being  in  the  plural  number,  because  no  doubt  nadeveroccurred  rejecting  former 
statutes  in  the  plural  number;  as,  for  instance,  it  was  enacted  by  the  \»  Hen.  '^11.  c.  I 
that  no  person  convicted  oi  harava^any  dwelUng-houies  ^o\C\A  be  admitted  to  cleigy. 
But  the  reason  of  the  difficulty  in  thts  case  was,  because  the  statute  of  37  Hen.  VIH.  c.  8 
was  expressly  penned  in  the  singular  number, — If  any  rttan  do  steal  any  horse,  mare,  or 
JUly;  and  then  this  statute,  varying  the  number,  ana  at  the  same  time  expressly  repeal- 
uiKall  other  exclusions  of  clergy  introduced  since  the  beginning  of  Hen.  VIII.,  it  raised 
a  doubt  whether  it  were  not  intended  by  the  legislature  to  restore  clergy  where  only  one 
hofse  was  stolen.    3  H.  F.  C.  365. 

It  has  since  been  decided,  that  where  statutes  use  the  plural  number,  a  single  instance 
win  be  comprehended.  The  a  Geo.  U.  c.  35  enacts,  that  it  shall  be  felony  to  steal  any 
bank-notes;  and  it  has  been  determined  that  the  offence  is  complete  by  stealing  one 
bank-note.  Hassel's  Case.  Leacb,  Cr.  L.  i.— CnaiSTIAN.  Comm.  v.  Messincer,  1  Binn. 
(Pa.)  379  (180S).  All  statutes,  whether  remedial  or  penal,  should  beconstnied  according 
to  the  apparent  intention  of  the  legislature,  to  be  EOthered  from  the  language  used,  con- 
nected with  the  subject  of  legislntion,  and  so  that  uie  entire  langu^e  shall  have  effect,  if 
it  can  without  defeating  the  obvious  design  of  the  law.  Bawsou  v.  State,  19  Conn.  (1848). 
Lawson'sCrim.  Def.  638(1885). 

(84)  There  are  some  kinds  of  statutes  in  the  constroction  of  which  the  courts  have  con- 
■idered  themselves  bound  to  adhere  more  cloeely  to  the  words  than  in  other  cases.    This 
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4.  Statutes  against  frauds(85)  are  to  be  liberally  and  benefidally  ex- 
pounded. (86)  This  may  seem  a  contradiction  to  the  last  rule;  most  statutes 
against  frauds  being  in  their  consequences  penal.  But  this  diiference  is  here 
to  be  taken,  where  the  statute  acts  upon  the  offender,  and  inflicts  a  penalty, 

is  termed  strict  construction.  The  text  confines  it  to  penal  statates;  but  there  are  others 
also  oFthia  class.  As  to  ^nal  statutes,  however,  it  is  to  be  observed  that  such  laws  are 
not  to  be  construed  so  stnctly  as  to  defeat  the  obvious  intention  of  the  legidature.  The 
Dnited  States  v.  WiltbeiEer,  5  Wheat,  76.  They  are  to  be  construed  strictly  in  that 
sense  that  the  case  in  hand  must  be  brought  within  the  definition  of  the  law,  but  not  so 
strictly  as  to  excludes  case  which  is  within  its  words  taken  in  their  ordinary  acceptation: 
that  is  to  say,  there  is  no  peculiar  technical  meaning  given  to  language  in  penal  any 
more  than  in  remedial  laws.  U.  S.  v.  Wilson,  Baldw.  C.  C.  Rep.  78.  HaU  v.  The  State, 
ao  Ohio,  7.  But,  besides  penal  statutes,  laws  made  in  derogation  of  common  right  are 
to  be  construed  strictly;  as,  for  instance,  statutes  for  any  cause  disabling  any  person  of 
full  age  and  sound  mind  to  make  contracts.  Smith  v.  Spooner,  3  Pick.  219.  So  statutes 
conferring  exclusive  privileges  on  corporations  or  individuals  fall  under  this  rule. 
Sprague  v.  Birdsall,  a  Cowen,  419.  Young  v.  McKensie,  3  Kelly,  31.  Charters  of  incor- 
poration are  to  be  construed  most  strongly  against  those  corporations  or  persons  who 
claim  rights  or  powers  under  them,  and  most  favorably  for  the  public  Mayor  v.  Rail- 
road Co.,  7  Georgia,  221.  Railroad  Co.  v.  Briggs,  3  N,  Jerney,  623.  In  the  same  class  are 
statutes  which  impose  restrictions  on  trade  or  common  occupations,  or  which  levy  a,  tax 
upon  them.  Sewall  v.  Jones,  9  Pick.  41a.  So  a  statute  conferring  authority  to  impose 
taxes.  Moseley  v.  Tin,  4  Florida,  40a.  So  laws  exempting  property^  Irom  taxation. 
Cincinnati  College  w.  Ohio,  igOhio,  110.  So  when  the  liberty  ot the  dtiien is  involved. 
Pierce's  Case,  4  Shipley,  355.  The  power  invested  in  pubhc  bodies  to  take  the  lands  of 
private  persons  for  public  uses  is  in  dentation  of  Uie  common  law,  and  onght  therefore 
to  receive  a  rigid  interpretation.  Sharp  v.  Speir,  4  Hill,  76.  Sharp  v.  Johnson,  ibid.  ^. 
Enough  has  been  specified  to  illustrate  the  general  bearing  and  application  of  the  prin- 
ciple of  strict  construction. 

By  far  the  most  important  question,  which  has  ever  been  agitated,  has  been  in  regard 
to  the  constitution  of  the  United  States.  Twoschoolsof  constitutionttllaw— the  National 
and  State-Rightfl  school— maintain  different  doctrines  upon  this  subject  The  former 
have  always  contended  that  the  delesations  of  power  to  the  federal  government  ought  to 
receive  a)arceandIiberalinterpretatton;and  that  at  all  events,  wherevera  general  object 
was  within  the  scoi>e  of  the  powers  specified.  Congress  ought  to  be  considered  as  invested 
with  a  large  discretion  as  to  the  means  to  be  employed  for  the  purpose  of  giving  effect  to 
the  power,  and  especially  that  there  existed  no  limitation  upon  their  right  to  appropriate 
the  public  money  but  their  own  judgment  of  what  would  conduce  to  the  "  general  wel- 
fare." On  the  other  hard,  the  State-Rights  school  zealously  contend  that,  the  govern- 
ment being  conceded  to  be  one  of  speci^limited  powers,  such  a  principle  of  construction 
as  that  assumed  on  the  other  side  in  efiectdestroysall  limitation;  that  any  thine  and  every 
thing  can  be  reached  under  the  power  of  appropriating  money  for  the  "eenerJ  welfare; 
that  Congress  can  employ  no  means  except  such  as  are  necessary  as  well  as  proper  to  the 
end,  and  have  no  right  to  assume  a  substantive  power,  not  granted,  as  incidental,  Non 
robis  tanlas  annponere  /I'fcj— [Not  ours  the  task  to  settle  such  grave  questions.] — SHARS- 

(85)  These  are  generally  called  remedial  statutes;  and  it  is  a  fundamental  mle  of  con- 
struction that  penal  statutes  shall  be  construed  strictly,  and  remedial  statutes  shall  be 
construed  liberally.  It  was  one  of  the  laws  of  the  twelve  tables  of  Rome,  that  whenever 
tliere  was  a  question  between  liberty  and  slavery,  the  presumption  should  be  on  the  aide 
of  liberty.  This  excellent  principle  our  law  lias  adopted  in  the  construction  of  penal 
statutes;  for  whenever  any  ambiguity  arises  in  a  statute  introducing  a  new  penalty  or 
punishment,  the  decision  shall  be  on  the  side  of  lenity  and  mercy;  or  in  fevor  of  natural 
right  and  liberty;  or,  in  other  words,  the  decision  shall  be  according  to  the  strict  letter  in 
&vor  of  the  subject  And  though  the  judges  in  such  cases  may  frequently  raise  and  solve 
difficulties  contrary  to  the  intention  of  the  legislature,  yet  no  fiirther  inconvenience  can 
result  than  that  the  law  remains  as  it  was  before  the  statute.  And  it  is  more  consonant 
to  principles  of  liberty  that  the  judge  should  acquit  whom  the  legislator  intended  to  pun- 
ish, than  that  he  should  punish  whom  the  legislator  intended  to  discharge  with  impunity. 
But  remedial  statutes  must  be  construed  according  to  the  spirit;  for,  in  giving  relief 
gainst  fraud,  or  in  the  furtherance  and  extension  of  natural  right  and  justice,  the  judge 
may  safely  go  beyond  even  that  which  existed  in  the  minds  of  those  who  framed  the  law. 
—Christian. 

(86)  Revenue  laws  to  be  liberally  construed.  Tttylor  f.  U.S.,  3  How.  (O.S.)  aio{i845). 
Bowyer's  Com.  on  Const.  Law  Eng,  (a  ed.  1S46)  18.  Succesrion  of  Edwards,  34  Demo 
(La.)  238  ( 1S83).    Bish.  Stat  Crimea,  185  (a  ed.  1S83).    I  Waterman  Trespass,  413. 
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as  the  pillory  or  a  fine,  it  is  then  to  be  taken  strictly;  but  when  the  statute 
acts  up<m  the  offence,  by  setting  aside  the  fraudulent  transaction, (87)  here 
it  is  to  be  construed  liberally.  Upon  this  footing  the  statute  of  13  Eliz.  c,  5, 
which  avoids  all  gifts  of  goods,  etc.,  made  to  defraud  creditors  and 
others,  was  *held  to  extend  by  the  general  words  to  a  gift  made  to  [*89 
defraud  the  queen  of  a  forfeiture,  (i")  (88) 

5.  One  part  of  a  statute  must  be  so  construed  by  another,  that  the  whole 
may  (if  possible)  stand:(S9)  w/  res  magis  valeat,  quant  fiereat. (_go)  As  if 
land  be  vested  in  the  king  and  his  heirs  by  act  of  parliament,  saving  the 
right  of  A.  and  A.  has  at  that  time  a  lease  of  it  for  three  years:  here  A.  shall 
hold  it  for  his  term  of  three  years,  and  afterwards  it  shall  go  to  the  king. 
For  this  interpretation  furnishes  matter  for  every  clause  of  the  statute  to 
work  and  operate  upon.     But, 

6.  A  saving,  totally  repugnant  to  the  body  of  the  act,  is  void.(9i)  If, 
therefore,  an  act  of  parliament  vests  land  in  the  king  and  his  heirs,  saving 
the  right  of  all  persons  whatsoever;  or  vests  the  land  of  A.  in  the  king, 
saving  the  right  of  A.;  in  either  of  these  cases  the  saving  is  totally  repug- 
nant to  the  body  of  the  statute,  and  (if  good)  would  render  the  statute  of 
no  effect  or  operation;  and  therefore  the  saving  is  void,  and  the  land  vests 
absolutely  in  the  king.(£)  (92) 

7.  Where  the  common  law  and  a  statute  differ,  the  common  law  gives 
place  to  the  5tatute;(93)  and  an  old  statute  gives  place  to  a  new  one.  And 
this  upon  a  general  principle  of  universal  law,  that  "  Uges  posteriores  priores 


(87)  And,  therefore,  it  has  been  held  that  the  same  words  in  ■  statute  will  bear  differen% 
interpretatioiis,  at»»rdiDg  to  the  nature  of  the  suit  or  prosecution  instituted  upon  them. 
Aa  by  the  9  Ann,  c.  14,  the  statute  against  Earning,  if  any  person  shatl  lose  at  any  time  0.1 
atting  xol.  and  shall  pay  it  to  the  winner,  be  may  recover  it  back  within  three  months; 
wtd  if  the  loser  does  not  within  that  time,  any  otner  person  may  sue  for  it  and  treble  thii 
value  besides.  So  where  an  action  was  brought  to  recover  back  fourteen  guineas,  whiclt 
had  been  won  and  paid  after  a  continuance  at  play,  except  an  interruption  during  dinner, 
the  court  held  the  Statue  was  remedial,  as  &r  as  it  prevented  the  effects  of  gaming,  withi 
out  inflicting  a  penalty,  and,  therefore,  in  this  action,  they  considered  it  one  time  or  eit> 
ting;  but  they  said  if  an  action  had  been  brought  by  a  common  informer  for  the  penalty, 
they  would  have  construed  it  strictly  in  favor  of  the  defendant,  and  would  havb  held  that 
the  money  had  been  lost  at  two  Bittings,     a  Bl,  Rep.  1326. — CHRiSTiAif . 

(88)  Some  kinds  of  statutes  are  hela  entitled  to  receive  a  liberal  or  favorable  interpre- 
tation. Thus,  remedial  laws  are  to  be  bo  construed  as  to  aupprcEB  the  mischief  and 
advance  the  remedy.  Smith  v.  MafEbtt,  i  Barb.  66.  Franklin  v,  Franklin,  i  Maryl.  Ch. 
342.  Carey  v.  Giles,  9  Geo,  253.  So  laws  which  have  reference  to  the  public  welfare  or 
Uie  policy  of  the  State,  which  are  intended  to  encourage  her  staple  productions,  to  main- 
tain pabhc  peace  and  security,  or  to  extend  the  blessings  of  education,  Wolcott  v.  Fond, 
19  Cvnn,  597,  Bryan  v.  Dennis,  4  Florida,  445.  In  like  manner,  acts  of  the  legislature 
relative  to  the  general  administration  of  justice,  Mitchell  V.  Mitchell,  I  Gnl,  66. — 
Sharswood. 

(89)  Kendrick  v.  I^rqnhar,  8  Ohio,  190  (1837).  Bank  v.  Comm.,  10  Pa.  448(1849). 
Wilson  V.  Biscocf/o/.,  6Eng.  (Ark.)  48  (1850). 

(90)  [That  the  whole  subject  matter  may  rather  operate  than  be  annulled.]  Comm.  V. 
McGinnis.  2  Whart  (Pa.)  117  (18.17).  Gadsen  c.  Jones  Adm.,  I  Fla.  343  (1847).  Maddox 
el  al.  V.  Graham  el  ol.,  2  Metcalf  (Ky.)  76  (1859).  State  V.  City  of  Pateraon,  5  Vroom 
(N.J.)  167  (1870). 

(91)  Bowyer's  Comm.  on  Const.  Law  Eng.  (a  ed.,  1846)  19. 

(92)  But  a  proviso,  (that  is,  a  clause  ingrafted  upon  a  preceding  and  complete  enact- 


ment, 9  B.  &  C.  83s,)  though  totally  repugnant  to  Qie  body  or  provision  of  the  act,  shall 
not  be  void,  but  shall  stand,  being  held  to  be  a  repeal  of  the  preceding  enactment,  by 
analogy  to  tiie  well-known  rule  of  construction  applicable  to  testamentary  instruments, 
that  a  later  clause,  if  inconsistent  with  a  former  one,  expresses  the  last  intention  and 
revokes  the  pieceding  expressions.     Fitx.  195,  Bac  Abr.  Statute. — Hargrave. 

{93I  The  ftotector,  9  Wall.  690  (1869).     State  v.  Wilson,  43  N.  H.  419  (i86a).    State  v. 
Uckettrick,  14  Shaud  (S.  C.)  350  (18S0).    Tiemey  v.  Dodge,  9  Minn.  170  (iS&t)- 
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conlrarias  abroganl:  "(94)  consonant  to  which  it  was  laid  down  by  a  law  of 
the  twelve  tables  at  Rome,  that  "quod  popuUis  poslremum  jussii,  id  jus 
ralum  esto."{g^')  But  this  is  to  be  understood  only  when  the  latter  statute 
is  couched  in  negative  terms,  or  where  its  matter  is  so  clearly  repugnant  that 
it  necessarily  implies  a  negative.  (96)  As  if  a  former  act  says,  that  a  juror 
upon  such  a  trial  shall  have  twenty  pounds  a  year;  and  a  new  statute  after- 
wards enacts,  that  he  shall  have  twenty  marks:  here  the  latter  statute, 
though  it  does  not  express,  yet  necessarily  implies  a  negative,  and  virtually 
repeals  the  former.     For  if  twenty  marlcs  be  -made  qualification  sufficient, 

the  former  statute  which  requires  twenty  pounds  is  at  an  end.(/)(97) 
*9o]     But  if  both  acts  be  merely  affirmative,  *  and  the  substance  such  that 

both  may  stand  together,  here  the  latter  does  not  repeal  the  former, 
but  they  shall  both  have  a  concurrent  efficacy.  (98)  If  by  a  former  law  an 
offence  be  indictable  at  the  quarter-sessions,  and  a  latter  law  makes  the  same 
offence  indictable  at  the  assizes,  here  the  jurisdiction  of  the  sessions  is  not 
taken  away,  but  both  have  a  concurrent  jurisdiction,  and  the  oSender  may  be 
prosecuted  at  either:(99)  unless  the  new  statute  subjoins  express  negative 
words,  as,  that  the  o^nce  shall  be  indictable  at  the  assizes,  and  not  else- 
where. {ni){\oo) 

8.  If  a  statute,  that  repeals  another,  is  itself  repealed  afterwards,  the  first 
statute  is  hereby  revived,  without  any  formal  words  for  that  purpose.  ( 10 1) 
So  when  the  statutes  of  26  and  35  Hen.  VIII.,  declaring  the  king  to  be  the 
supreme  head  of  the  church,  were  repealed  by  a  statute  i  and  2  Philip  and 
Mary,  and  this  latter  statute  was  afterwards  repealed  by  an  act  of  1  Eliz. 
there  needed  not  any  express  words  of  revival  in  Queen  Elizabeth's  statute, 
but  these  acts  of  King  Henry  were  impliedly  and  virtually  revived.(«)(io2) 

(1)  Jenk.  Osot.  %  7S.  (m)  U  Eep.  <&  (n)  IItuLKS. 

(94)  Spencer  v.  State,  5  Ind.  50  ( 1854).  Re  Perrin,  4  Irish  Rep.  Equity,  109  (1841).  2 
Cordon  Mar.  Worn,  (aed.,  18S5),  p.  36^ 

(95)  ["  I^cw  '^'t^  repeal  those  preceding  which  ai«  contiai;  to  them.  Let  that  which 
the  people  have  lost  decreed  be  considered  the  law."] 

(96)  Goodman  v.  Jewett,  24  Conn.  589  (1856).  Moyers  v.  Brown,  10  Hump.  (Tenn.)  79 
(1849).  States.  Corley,  laShand  (S.  C5.)  i  (1879).  Downs  v.  Young,  17  08.300(1855). 
State  V.  Taylor,  3  HcCord  (S.  C.)  490  (1813).  Ballaton  Spa.  Bank  v.  Marine  Bank,  16 
Wis.  lao.  Read  v.  Story,  30  L.  J.  M.  C.  110,  Am.  and  Eng.  Enc.  Law,  vol.  xxiii,  p.  483. 
SUte  V.  Norton,  3  Zabris.  (N.  J.)  40  (1850). 

<97)  Bird  v.  Comity  of  Waaco,  3  Oreigon,  384  (1871).  State  v.  Wilson,  43  N.  H.  419 
{186a).     Gillette  v.  Sharpe,  7  Nev.  147  (1872). 

(98    Barry  v.  Mandell,  10  Johnson  (N.  Y.)  586  (1813). 

(99)  Clay  etal.  v.  State,  6  Mo.  604  (1840). 

(itx>)  Later  statutes  abrogate  prior  ones.  Id  affirmative  statutes,  however,  snch  parts  of 
the  pnor  as  may  be  incorporated  into  the  Bubsec[uent  one,  and  are  consistent  with  it, 
must  be  considered  in  force.  Daviess  v.  Fairbaim,  3  Howard  U.  S.  636.  Whei«  two 
statutes  can  be  conatrued  together  so  as  to  allow  both  to  stand,  the  latter  will  not  be  con- 
strued a  repeal  of  the  former.  Morris  v.  Canal  Co.,  4  Watts  &  Serg.  461.  Canal  Co.  v. 
Railroad  Co.,  4  Gill  &  John.  i.  Statutes  which  apparently  conflict  with  each  other  are 
to  be  reconciled  as  far  as  may  be,  on  any  fair  bj'pothesis,  and  effect  given  to  each  if  it  can 
t>e.  and  especially  if  it  is  necessary  to  preserve  the  titles  to  property  undisturbed.  Beals 
V.  Hale,  4  Howard  U.  S.  37.  The  Jaw  does  not  favor  repeals  by  implication.  Bowen  v. 
Lean,  5  Hill,  211.  Wyman  v.  Campbell.  6  Porter,  319.  Strut  v.  Commonwealth,  4  W. 
&  S.  309.  A  subsequent  statute,  attaching  milder  and  different  punishments  to  offences 
than  are  attached  to  the  same  offence  by  a  prior  statute,  is  a  repeal  of  such  prior  statute. 
The  State  v.  Whitworth,  8  Porter,  434.  A  geneml  law,  however,  does  not  operate  a  repeal 
of  a  special  law  upon  the  same  subject  pa^ied  previous  to  the  general  law.  McFarland  v. 
The  State  Bank,  4  Pike,  410,— Sharswood. 

(loi)  Case  of  Bishoi»,  11  Rep,  7.  Phillips  v.  Hopwood,  10  B.  &  C.  39.  Tattle  v.  Grim- 
wood,  3  Bing.  496.  i,inisaj  el  al.  v.  Lindsay  e/ a/..  47  Ind,  288(1874).  Comm.  c  Mott, 
38  Mass.  502  (1839).     Ex  parte  Graham,  11  Rich.  Eq.  (S.  C.)  275-8J  (1864)- 

(102)  Where  a  repealing  statute  ia  itself  repealed,  flie  first  or  original  statute  is  thereby 
»JSm /ueto  revived.    Commonwealth  v.  Churchill,  a  Mete.  118.     Directors  v.  Railroad 
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9.  Acts  of  parliament  derogatory  from  the  power  of  snbsequent  parliaments 
bind  not.  So  the  statute  1 1  Hen.  VII.  c.  t ,  which  directs  that  no  person  for 
assisting  a  king  df  facto  shall  be  attainted  of  treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  common  prosecutions  for  high 
treason;  but  will  not  restrain  or  clog  any  parliamentary  attainder. (o) 
Because  the  legi^ature,  being  in  truth  the  sovereign  power,  is  always  of 
equal,  always  of  absolute  authority: (103)  it  acknowledges  no  superior  upon 
earth,  which  the  prior  legi^ture  must  have  been,  if  its  ordinances  could  bind 
a  suteequent  parliament.  (104)  And  upon  the  same  principle  Cicero,  in  his 
letters  to  Atticus,  treats  with  a  proper  contempt  these  restraining  clauses, 
which  endeavor  to  tie  up  the  hands  of  succeeding  legislatures.    "  When 

you  repeal  the  *law  itself,  (says  he,)  you  at  the  same  time  repeal  the     [*9r 
prohibitory  clause,  which  guards  against  such  repeal."  (^) 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed  are  of  no 
validity:  and  if  there  arise  out  of  them  collaterally  any  absurd  consequences, 
manif^y  contradictory  to  common  reason,  they  are,  with  regard  to  those 
collateral  consequences,  void.  ( los)  I  lay  down  the  rule  with  these  restric- 
tions; though  I  know  it  is  generally  laid  down  more  largely,  that  ads  of 
parliament  contrary  to  reason  are  void.  But  if  the  parliament  will  positively 
enact  a  thing  to  be  done  which  is  unreasonable,  I  know  of  no  power  in  the 
ordinary  forms  of  the  constitution  that  is  vested  with  authority  to  control 
it:  ( 106)  and  the  examples  usually  alleged  in  support  of  this  sense  of  the  rule 

f  ni  t  Tnai  d  you  at  tbs  wme  time  repeat  the  pcohltritarr  claow 

which  giuidn  agkliut  such  rep^.J   J.  1,  <|i.  33. 


iin  ia  abropatar,  iUiul  fpiKM  abrofialar,  oue 
lOirogari  oporUaL  (Wbeo  too  lepeal  the  Uw 


Howard,  (Mi«8.)  183.  James i/,  Dubois,  iHarr.  385.  Mitchell  v.  Doggett,  1  Branch,  356. 
The  repeal  of  a  prohibitory  act  does  not  nuke  valid  contracts  prohibited  by  it  which  were 
made  while  it  was  in  force.  Milne  it  Huber,  3  McLean,  211.  Where  a  statute,  revivinr 
B  statute  which  had  be«n  repealed,  is  itself  repealed,  the  statute  which  was  revived  staniu 
as  it  did  before  the  revival.  Calvert  f.  Makepeace,  i  Smith,  66.  This  rule  has  been 
altered  in  England  t>7  St.  la  &  13  Vict.  c.  ai,  s.  5,  which  enacts  that  repealed  statutes 
shall  not  be  revived  by  the  repeal  of  the  act  repealing;  them,  unleaa  express  words  be 
added  reviving  such  repealed  acts.  The  same  enactment  was  made  in  virg;inia  in  the 
year  1789.— Sharswood.  The  general  rale  was  never  modified  by  Congress  until  the 
passage  of  the  Act  of  February  25,  1871,  now  {  12  of  the  Revised  Statutes  which  declared 
that  'whenever  en  act  is  repealed  which  repealed  a  former  act,  such  former  act  shall  not 
thereby  be  revived,  unless  it  shall  be  expressly  90  provided,"  16  Stat.  431,  c.  71.  United 
States  v.  Philbrick,  110  U.  S.  5z,59{i886).  Similar  statutes  exist  in  a  nnmber  of  the 
SUtes. 


(103)  ffishop  Non-Contract  Law,  {91  {1889). 

( 104)  Philadelphia  v.  Fox,  64  Pa.  181  ( 1870) .    People  ex  ret.  v.  Spmance,  8  Colo.  312 
(1885).     No  general  statutory  law  against  repeals  is  effectual.     Biah.  Stat  Crimes,  134 


(aed.  i.„, 

( 105)  If  an  act  of  parliament  is  clearly  and  unequivocally  expreseecl,  with  all  deference 
to  the  learned  commentator,  I  conceive  it  is  neither  void  in  its  direct  nor  collateral  con- 
seqtiences,  however  absurd  and  unreasonable  they  may  appear.  If  the  expression  will 
admit  of  donbt,  it  will  not  then  be  presumed  that  that  construction  can  be  agTeeable  to 
Uie  intention  of  the  legislature,  the  consequences  of  which  are  unreasonable;  but  where 
the  signifioition  of  a  statute  is  manifest,  no  authority  less  than  that  of  parliament  can 
restrain  its  operation.— CHRISTIAN.  A  construction  of  statutes  tending  to  absurdities  is 
not  to  be  aamitted.  Dilliard  v.  Tomlinson,  etc.,  i  Va.  304  (1810),  Binney's  Case,  a 
Eland  (Md.),  150  (1829).  Sackett  c.  Androas,  ^  N.  V.  363  (1843).  InteipreUtion  should 
lean  strongly  to  avoid  absurd  consequences,  mjustice,  and  even  great  inconvenience. 
Biah.  Stat.  Crimes,  65-66  and  notes  (a  ed.  1883). 

(106)  Quincy  Kpta.  (Mass.)  516  ([761).  Thedoctrineof  the  omnipotence  of  parliament 
has  no  application  to  our  written  constitutions.  Sackett  v.  Andross,  5  N.  Y.  361  ( 1843). 
This  rule  does  not  prevail  in  the  United  States,  i  Barb.  Rights  Pers.  and  Prop.  16  (1890). 
Hubley  v.  White,  a  Veates  147  (1796).  See  note  to  i  B1.  161,  by  Josiah  Quincy,  citing 
BlackatoneinQnincy's  Writs  of  Assistance  536-37  (1761). 
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do  none  of  them  prove,  that,  where  the  main  object  of  a  stattite  is  unreasoo- 
able,  the  judges  are  at  liberty  to  reject  it;(io7)  for  that  were  to  set  the 
judicial  power  above  that  of  the  legislature,  which  would  be  subversive  of 
all  govemmetit.  But  where  some  collateral  matter  arises  out  of  the  general 
words,  and  happens  to  be  unreasonable;  there  the  judges  are  in  decency  to 
conclude  that  this  consequence  was  not  foreseen  by  the  parliament,  and 
therefore  they  are  »t  liberty  to  expound  the  statute  by  equity,  and  only  quoad 
hoc  disregard  it.  Thus  if  an  act  of  parliament  gives  a  man  power  to  try  all 
causes  that  arise  within  his  manor  of  Dale;  yet,  if  a  cause  should  arise  in 
which  he  himself  is  party,  the  act  is  construed  not  to  extend  to  that,  because 
it  is  unreasonable  that  any  man  should  determine  his  own  quarrel.  (;)(io8) 
But,  if  we  could  conceive  it  possible  for  the  parliament  to  enact,  that  he  should 
try  as  wdl  his  own  causes  as  those  of  other  persons,  there  is  no  court  that 
has  power  to  defeat  the  intent  of  the  legislature,  when  couched  in  such 
evident  and  express  words,  as  leave  no  doubt  whether  it  was  the  intent  of 
the  legislature  or  no.  ( 109) 

{q)  S  Rep.  118. 


(107)  The  legislatnte  did  not  intend,  in  tbe^neral  laws  for  the  devolution  of  property 
T  descent,  or  will,  that  they  should  operate  in  fkvor  of  one  who  murdered  his  ancestor, 
■  benefactor,  in  order  apeeaily  to  come  into  possession  of  hia  estate  aa  devisee  or  heir  at 


?.  Riggsrfa/.  w.  Palmer^/a/.,  115  N.  V.  s"  (iBSg.)  fjr /arC^  Wm.  Low,  35  Ga. 
-,,'(186617  Coh\ar\efal.  v.  Richardson,  16  Mass.  314  (iSig).  Preston  v.  Bacon.  4  Conn, 
479(1823).     Bell  r.  Chambers,   38  Ala.  666  (1863).     InreDoTxy,  7  Porter  (Ala.)  4J<i 


(1838].  Citj  Bridfeport  v.  Housatonic,  15  Conn.  49S  (1843).  Wear  and  Hickman  V 
Bryant,  5  Mo,  168(1838). 

(108)  A  conviction  frandnlent  |>rocnred  by  the  ofiender  prosecuting  himself,  is  no  bar  to 
a snbseanent conviction.     Stater.  Little,  i  N.  H.  (1S18). 

(i09^l1]efellowinf(canaiiBof  inteipietationmay  be  added  to  thoee  stated  in  the  text: — 

II.  A  atatnte shall  alwa^be  so  construed  as  to  operate  prospectively,  and  notretro- 
■pectivelj,  unless,  indeed,  the  language  is  so  dear  aa  to  preclude  all  question  as  to  the 
intention  of  the  l^slatuie.  Sayn  v.  Wisner,  8  Wend.  661.  Hastings  v.  Lane,  3  Shep. 
134.  Brown  f.  Wilcox,  14S.  &M.  127.  Quackentmsh  v.  DanlES,  i  Denio,  138,  Thiaia 
a  very  important  rale  and  frequently  called  into  exercise.  The  provision  in  the  Federal 
and  most  of  the  State  constitntiona  probibitin;  the  passage  of  ejc  post  facto  laws  has  been 
omifincd  b^  conatmctioii  to  criminal  or  penal  laws;  and  the  power  of  the  legislature  to 
aSect  injuiioady  vested  rights,  when  the  obli^tion  of  contracts  is  not  violated,  is  gene- 
rally conceded.  Hence  the  value  and  necessity  of  the  rule  in  question.  Dash  v.  Van- 
Kleeck,  7  Johns.  477  (iSto).  State  v.  Atwood,  11  Wis.  433  (1S60).  Price  v.  Mott,  53  Pa, 
315  (1866).  Allbyer  v.  State,  10  Ohio,  588  (1840).  State  v.  Berber,  3  Ind.  358  (1851). 
United  States  v.  Heth.,  3  Cranch,  398  (1805). 

13.  Contemporaneous  usage  may  be  resorted  to  as  evidence  of  the  construction  put 
upon  a  statute  by  those  best  acquainted  with  the  mind  and  intention  of  the  lawmakers. 
When  a  particular  construction  has  thus  been  assumed  and  acted  on  at  an  early  day, 
and  especially  if  many  titles  depend  upon  it,  the  courts  will  not  at  asubsequent  period 
disturb  it,  even  if  it  should  appear  to  be  indefensible  on  principle.  McKeer  v.  Delancy, 
5  Cranch,  22.     Chestnut  v.  Shane,  16  Ohio,  519.     Kemion  v.  Hills,  i  Louis.  Ann.  R.  419. 

13.  The  judicial  interpretation  of  the  statute  of  a  State  as  settled  by  its  own  courts  la 
to  be  received  and  followed  by  the  courts  of  other  States  and  by  the  Federal  Judiciary, 
Johnston  v.  The  Bank,  3  Strobh.  Eq.  363.  Hoyt  f.  Thompson,  3  Sandf.  Supreme  Court, 
416.  So  even  the  Supreme  Court  of  Uie  United  States  is  held  bound  by  the  determination 
of  the  State  courts  upon  the  construction  of  their  State  constitutions,  and  the  validity  of 
State  laws  as  dependent  thereon.  Bhnendoif  v.  Taylor,  10  Wheat  152,  Harpending  v. 
Dutch  Church,  16  Petera,  439. 

14.  Where  there  has  been  a  general  revision  of  the  statute  code  of  a  State,  under  the 
authority  of  the  legislature,  and  the  revision  has  been  approved  and  adopted,  a  mere 
change  of  phraseology  introduced  by  the  revisers  will  not  be  held  to  have  effected  a 
change,  unless  such  appear  clearly  to  have  been  the  intention.  ChambeiB  V.  Carson, 
3  Whart.  9.  Commonwealth  v.  Rainey,  4  W.  &.  S.  186.  In  re  Brown,  21  Wendell,  316. 
It  has  been  held  in  some  States,  however,  that  where  a  statute  is  revised  and  a  provision 
contained  in  it  is  omitted  in  the  new  statute,  the  inference  is  that  a  change  in  the  law  is 
intended.  If  the  omission  isaccidental,  it  belongs  to  the  legislature  to  supply  it.  Buck  v. 
" — "-rd,  31  Maine,  34.    EUis  v.  Paige,  I  Pick.  43. 
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These  are  the  several  grounds  of  the  laws  of  England:  over  and 
above  which,  equity  is  also  frequently  called  in  to  *assist,  to  moderate,  [*93 
and  to  explain  them.  What  equity  is,  and  how  impossible  in  its  very 
essence  to  be  reduced  to  stated  rules,  hath  been  shown  in  the  preceding  sec- 
tion. I  shall  therefore  only  add,  that  (besides  the  liberality  of  sentiment 
with  which  our  common  law  judges  interpret  acts  of  parliament,  and  such 
rules  of  the  unwritten  law  as  are  not  of  a  positive  kind)  there  are  also  pecu- 
liar courts  of  equity  established  for  the  benefit  of  the  subject;  to  detect  latent 
frauds  and  concealments,  which  the  process  of  the  courts  of  law  is  not 
adapted  to  reach;  to  enforce  the  execution  of  such  matters  of  trust  and  con- 
fidence, as  are  binding  in  conscience,  though  not  o^^izable  in  a  court  of 
law;  to  deliver  from  such  dangers  as  are  owing  to  misfortune  or  oversight; 
and  to  give  a  more  ^>ecific  relief,  and  more  adapted  to  the  circumstances  of 
the  case,  than  can  always  be  obtained  by  the  generality  of  the  rules  of  the 
positive  or  common  law.  This  is  the  business  of  our  courts  of  equity,  which 
however  are  only  conversant  in  matters  of  property.  For  the  freedom  of 
our  constitution  will  not  permit,  that  in  criminal  cases  a  power  should  be 
lodged  in  any  judge,  to  construe  the  law  otherwise  than  according  to  the 
letter.  This  caution,  while  it  admirably  protects  the  public  liberty,  can  never 
bear  hard  upon  individuals.  A  man  cannot  suffer  more  punishment  than  the 
law  assigns,  but  he  may  suffer  Uss.  The  laws  cannot  be  strained  by  par- 
tiality to  inflict  a  penalty  beyond  what  the  letter  will  warrant;  but,  in  cases 
where  the  letter  induces  any  apparent  hardship,  the  crown  has  the  power  to 
pardon. 


SECTION  rv. 

OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF 
ENGLAND. 

The  kingdom  of  England,  over  which  our  municipal  laws  have  jurisdic- 
tion, indudes  not,  by  the  common  law,  either  Wales,  Scotland,  or  Ireland, 
or  any  other  part  of  the  king's  dominions,  except  the  territory  of  England 
only.  And  yet  the  civil  laws  and  local  customs  of  this  territory  do  now 
obtain,  in  part  or  in  all,  with  more  or  less  restrictions,  in  these  and  many 
other  adjacent  countries;  of  which  it  will  be  proper  first  to  take  a  review, 
before  we  consider  the  kingdom  of  England  itself,  the  original  and  proper 
subject  of  these  laws. 

Wales  had  continued  independent  of  England,  unconquered  and  unculti- 
vated, in  the  primitive  pastoral  state  which  Caesar  and  Tacitus  ascribe  to 
Britain  in  general,  for  many  centuries;  even  from  the  time  of  the  hostile 
invasions  of  the  Saxons,  when  the  ancient  and  Christian  inhabitants  of  the 
island  retired  to  those  natural  intrench ments,  for  protection  from  their  pagan 
visitants.  But  when  these  invaders  themselves  were  converted  to  Chris- 
tianity, and  settled  into  regular  and  potent  governments,  this  retreat  of  the 

15,  A  et&tute  cannot  be  repealed  by  usage  or  become  obsolete  1^  non-user.  Wright  v. 
Crane,  13  Se^.  &  R.  447.  Snowden  v.  Saowden,  i  Bland.  550.  When  the  circumstances 
OTbnsincBsof  a  conunnnity  so  uateriRllj  change  that  the  &cts  no  longer  can  arise  to 
vbich  a  statute  was  meant  to  apply,  in  that  sense  it  may  become  obwlete.  It  may, 
bowever,  so  happen  that  the  current  of  legislation  shows  that  an  old  statute,  never 
actnally  repealed,  was  regarded  bv  the  legislature  as  no  longer  in  force;  and  in  that  case 
it  may  be  regarded  as  repealed  by  implication.  Hill  t/.  Smith,  i  Morris,  70, — Shars- 
woos. 
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ancient  Britons  grew  every  day  narrower;  they  were  overrun  by  little  and 
little,  gradually  driven  from  one  fastness  to  another,  and  by  repeated  losses 
abridged  of  their  wild  independence.  Very  early  in  our  history  we  find 
their  princes  doing  homage  to  the  crown  of  England;  till  at  length  in  the 

reign  of  Edward  the  First,  who  may  justly  be  styled  the  conqueror  of 
♦94]     *Wales,  the  line  of  their  ancient  princes  was  abolished,  and  the  King 

of  England's  eldest  son  became,  as  a  matter  of  course,(i)  their  titular 
prince;  the  territory  of  Wales  being  then  entirely  reannexed  (t^  a  kind  of 
feodal  resumption)  to  the  dominion  of  the  crown  of  Hngland;(ii)  or,  as  the 
statute(2)  of  Rhudlan(i)  expresses  it,  "  Terria  Walliacum  incolis  suis,ptius 
regijure/eodali  subjecla,  (of  which  homage  was  the  sign,  ')jam  in  proprielalis 
dominium  totaliter  et  cum  inlfgritaU  conversa  est,  et  corona  regni  Anglite  tan- 
quam  pars  corporis  ejusdem  annexa  et  unita."{^  By  the  statute  also  of 
Wales(c)  very  material  alterations  were  made  in  divers  parts  of  their  laws, 
so  as  to  reduce  them  nearer  to  the  English  standard,  especially  in  the  forms 
of  their  judicial  proceedings;  but  they  still  retained  very  much  of  their  orig- 
inal polity;  particularly  their  rule  of  inheritance,  viz.  that  their  lands  were 
divided  equally  among  all  the  issue  male,  and  did  not  descend  to  the  eldest 
son  alone.  By  other  subsequent  statutes  their  provincial  immunities  were 
still  farther  abridged:  but  the  finishing  stroke  to  their  independency  was 
given  by  the  statute  27  Hen.  VIII.  c,  26,  which  at  the  same  time  gave  the 
utmost  advancement  to  their  civil  prosperity,  by  admitting  them  to  a  thor- 
ough communication  of  laws  with  the  subjects  of  England.  Thus  were  this 
brave  people  gradually  conquered  into  the  enjoyment  of  true  liberty;  being 
insensibly  put  upon  the  same  footing,  and  made  fellow- citizens  with  their 
conquerors.  A  generous  method  of  triumph,  which  the  republic  of  Rome 
firacticed  with  great  success,  till  she  reduced  all  Italy  to  her  obedience,  by 
admitting  the  vanquished  states  to  partake  of  the  Roman  privileges. 

It  is  enacted  by  this  statute  27  Henry  VIII.,  i.  That  the  dominion  of 
Wales  shall  be  forever  united  to  the  kingdom  of  England.  2.  That  all 
Welshmen  bom  shall  have  the  same  liberties  as  other  the  king's  subjects. 
3.  That  lands  in  Wales  shall  be  inheritable  according  to  the  English  tenures 

and  rules  of  descent  4.  That  the  laws  of  England,  and  no  other, 
♦95]     shall  *be  used  in  Wales:  besides  many  other  regulations  of  the  police 

of  this  principaUty.  And  the  statute  34  and  35  Hen.  VIII.,  c.  26, 
confirms  the  same,  adds  farther  regulations,  divides  it  into  twelve  shires,  and, 

(a)  Vauvh,«X>.  lDteKr>l  pt^rt  of  E^land,  »niies«d  to  kdA  uDlied 

{b>  10  Edw.  t  —"The  tenibny  oT  Wales,  before  wltb  the  crown." 

eubiected  with  IM  lobabltuils  to  tbe  king  t^  tlie  (c)  II  Edw,  L 
teudkl  1k«,  le  erected  Into  a  prlndpoUty:  tod  oe  so 

( 1 )  It  cannot  be  aaid  that  tbe  king's  eldest  son  became  Prince  of  Wales  by  any  neces- 
sary or  natural  consequence;  but,  for  the  origin  and  creation  of  his  title,  see  page  124. — 
Christian. 

(2)  The  learned  judge  has  made  a  mistake  in  referring  to  the  statute,  which  is  called 
the  statute  of  Rutland,  in  the  10  Ed.  I.,  which  does  not  at  all  relate  to  Wales.  But  the 
statute  of  Rutland,  as  it  is  called  in  Vaughan,  (p.  400, )  is  the  same  as  the  Statulum  Wal- 
lia.  Mr.  Bamngton,  in  his  Observations  on  the  Ancient  Statutes,  (p.  74,)  tells  us,  that 
the  Statutum  U^ltia  bears  date  apud  Rolhelanum,  what  is  now  called  Rhuydland  in 
Flintshire.  Though  Edward  says,  that  terra  Walliig  ptius  regijure/eodali  suojecta,  vet 
Mr.  Barrington  assures  us,  that  the  feudal  law  was  then  unknown  in  Wales,  and  that 
"  there  are  at  present  in  North  Wales,  and  it  is  believed  in  South  Wales,  no  copyhold 
tenures,  and  scarcely  an  instance  of  what  we  call  manerial  rights;  but  the  property  is 
entirely  free  allodial.  Edward,  however,  was  a  conqueror,  and  he  had  a  right  to  make 
use  of  his  own  words  in  the  preamble  to  his  law."  lb.  75. --CHRISTIAN.  Bawyer's  Com. 
on  Const.  Law  Bng.  (i  ed.,  1846)  39. 

(3)  ["The  country  of  Wales,  together  with  its  inhabitants,  was  formerly  held  under 
-     .  .  .        t.  .g  jjji^  completely  converted  into  a  principality,  "    ' 

e  crown  of  England,  as  forming  a  pert  or  the  s 
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in  short,  reduces  it  into  the  same  order  in  which  it  stands  at  this  day;  differ- 
ing from  the  kingdom  of  England  in  only  a  few  particulais,  and  those  too  of 
the  nature  of  privileges,  (such  as  having  courts  within  itself,  independent  of 
the  process  of  Westminster-hall,)  and  some  other  immaterial  peculiarities, 
hardly  more  than  are  to  be  found  in  many  counties  of  England  itself. 

The  kingdom  of  Scotland,  notwithstanding  the  union  of  the  crowns  on  the 
accession  of  their  King  James  VI.  to  that  of  England,  continued  an  entirely 
separate  and  distinct  kingdom  for  above  a  centurj'  more,  though  an  union 
bi^  been  long  projected;  which  was  judged  to  be  the  more  easy  to  be  done, 
as  both  kingdoms  were  anciently  under  the  same  government,  and  still 
retained  a  very  great  resemblance,  though  far  from  an  identity,  in  their  laws. 
By  an  act  of  parliament  1  Jac.  I.  c.  i ,  it  is  declared,  that  these  two  mighty, 
famous,  and  ancient  kingdoms,  were  formerly  one.  And  Sir  Edward  Coke 
observes, (rf)  how  marvelous  a  conformity  there  was,  not  only  in  the  religion 
and  language  of  the  two  nations,  but  also  in  their  ancient  laws,  the  descent 
of  the  crown,  their  parliaments,  their  titles  of  nobility,  their  officers  of  state 
and  of  justice,  their  writs,  their  customs,  and  even  the  language  of  their 
laws.  Upon  which  account  he  supposes  the  common  law  of  each  to  have 
been  originally  the  same;  especially  as  their  most  ancient  and  authentic 
book,  called  regiam  majeslaiem,  and  containing  the  rules  of  ikeir  ancient 
common  law,  is  extremely  similar  to  that  of  Glanvil,  which  contains  the 
principles  of  imrs,  as  it  stcwd  in  the  reign  of  Henry  II.  And  the  many  diver- 
sities, subsisting  between  the  two  laws  at  present,  may  be  well  enough 
accotmted  for,  &om  a  diversity  of  practice  in  two  large  and  uncommunicating 
jurisdictions,  and  from  the  acts  of  two  distinct  and  independent  parliaments, 
which  have  in  many  points  altered  aod  abrogated  the  old  common  law  of 
both  ktngdoms.(4) 

(il)  4  iDrt.  3U. 


stitntion  of  parliamenta  and  the  royal  pTerogativeB,  were  founded  apon  the  same  feudal 
principtca  u  the  lavs  reapecting  these  subjects  in  England.  It  is  said,  that  the  feudal 
polity  ma  established  firat  in  England;  and  was  aften^ds  iatroduced  into  Scotland,  in 
imitatioiiof  the  English  govemmenL  But  it  continued  in  its  original  form  much  looKcr 
in  Scotland  than  it  did  ioEngland,  and  the  changes  in  the  Scotch  Koventment,  probably 
owing  to  the  circrunstance  that  they  are  more  recent,  are  far  more  distinctly  marked  and 
defined  than  thej  arc  in  the  history  of  the  English  constitation.  And  perhaps  the  pro- 
gress of  the  Scotch  parliaments  affords  a  clearer  etnddation  of  the  obecure  and  ambiguous 
points  in  the  history  of  the  rcpresetttation  and  constitution  of  our  country,  than  any 
aiKuments  or  anthonties  that  hare  jet  been  adduced.  But  a  particular  discussion  of  thu 
socrject  would  &r  exceed  the  limits  of  a  note,  and  will  be  reserved  for  a  future  occasion. 
But  for  an  account  of  the  parliament  of  Scotland  before  the  union,  and  the  laws  relative 
to  the  election  of  the  representative  peers  and  commoners  of  Scotland,  1  shall  refer  the 
■tndious  reader  to  Mr.  Wight's  valuable /n^Mt'O'*"''' '^ -^^^  and  Progress  oj  ParliO' 
ments  chUfijt  in  Scotland .  (Quarto  ed.l  It  is  supposed,  that  we  owe  the  lower  house  of 
parliament  in  England  to  the  accidental  circumstance  that  the  barons  and  the  repiesen- 
tativesof  the  counties  and  boroughs  had  not  a  room  large  enough  to  contain  them  all; 
but  in  Scotland,  the  three  estates  assembled  always  in  one  house,  had  one  common  pres- 
ident, and  deliberated  jointly  upon  all  matters  ttiat  came  before  them,  whether  of  a  judi- 
dal  or  of  a  legislative  nature.  (  Wight, %2.)  In  England  the  lords  spiritual  were  always 
itjtedoneof  the  three  estates  of  the  realm;  but  there  is  no  authority  that  they  ever  voted 
in  a  t>ody  distinct  from  the  lords  temporal.  In  the  Scotch  parliament  the  three  estates 
were,  i.  The  bishops,  abbots,  and  other  prelates  who  had  a  seat  in  parliament,  as  in  Eng- 
land, on  account  of  their  benefices,  or  rather  lands,  which  they  held  in  capite,  i.e.  imme- 
diately of  the  crown:  2.  The  barons,  and  the  commissioners  of  shires,  who  were  the 
representatives  of  the  smaller  barons,  or  the  free  tenants  of  the  king;  3.  The  burgesses, 
or  the  representatives  of  the  royal  boroughs.  Craig  assures  us,  nihtl  ratum  esse,  nihil 
Ugis  vim  habere,  nisi  quod  omnium.  Inum  ordinum  consensu  amjuncto  eonslitutum  est; 
iia  tamen  ut  unius  cuj'usque  ordinis  per  se  major  pars  consentiensprototoordinesufficial. 
Scio  hodie  controverti,  an  duo  ordines  dissentiente  iertio^  quasi  major  pars,  leges  condere 
pcssint;  cujusparten  negantem  doni  omnes,  el  qutcun^ue  de  hoc  re  scripserunt,  pertina- 
eissimitnentur,  alioquiguo ordines  in  eversionent  tertit  possint  consentire. — [That  nothing 
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*96]  *  However,  Sir  Edward  Coke,  and  the  politicians  of  that  time,  con- 
ceived great  difficulties  in  carrying  on  the  projected  union;  but  these 
were  at  length  overcome,  and  the  great  work  was  happily  effected  in  1707,  6 
Anne;  when  twenty-five  articles  of  union  were  agreed  to  by  the  parliaments 
of  both  nations;  the  purport  of  the  most  considerable  being  as  follows: 

1.  That  on  the  first  of  May,  1707,  and  forever  after,  the  kingdoms  of 
England  and  Scotland  shall  be  united  into  one  kingdom,  by  the  name  of 
Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall  be  the  same  as 
was  before  settled  with  regard  to  that  of  England. 

3.  The  united  kingdom  shall  be  represented  by  one  parliament. 

4.  There  shall  be  a  communication  of  all  righte  and  privileges  between  the 
subjects  of  both  kingdoms,  except  where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000/.  by  a  land  tax,  Scotland  shall  raise 
48,000/. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of  measures,  shall  be 
reduced  to  those  of  England,  throughout  the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise,  shall  be  the  same 
in  Scotland  as  in  England.  But  alt  the  other  laws  of  Scotland  shall  remain 
in  force;  though  alterable  by  the  parliament  of  Great  Britain.  Yet  with  this 
caution:  that  laws  relating  to  public  policy  are  alterable  at  the  discretion  of 
the  parliament:  laws  relating  to  private  right  are  not  to  be  altered  but  for  the 

evident  utility  of  the  people  of  Scotland. 
*97]         *22.  Sixteen  peers  are  to  be  chosen  to  represent  the  peerage  of 
Scotland  in  parliament,  and  forty-five  members  to  sit  in  the  House  of 
Commons.Cs) 

Is  established,  nothing  has  the  force  of  law  but  what  is  consKtwted  by  the  joint  consent 
of  all  the  three  estates;  the  consent  of  the  majority  of  each  being  considered  as  the  con- 
sent of  the  whole.  I  know  it  is  in  the  present  day  disputed,  whether  two  of  the  three 
estates,  the  third  dissenting,  can  enact  laws  as  a  majority;  all  just  and  learned  men,  and 
all  those  who  have  written  on  the  subject,  have  pertinaciously  defended  the  party  denying 
the  power,  an^ingthat  otherwise  any  two  oftheordersmiKhtagree  together  to  the  entire 
subversion  ofthc  third.]  (De  Feudis,  lib.  i.  Dieg.  7,  a.  ri.)  But  some  writers  have  since 
presumed  to  controvert  this  doctrine.  ( Wighl,  S3. )  It  is  strange  that  a  great  fundamental 
point,  which  was  likely  to  occur  fre<)uently,  should  remain  a  subject  m  doubt  and  con- 
troversy. But  we  should  now  be  inclined  to  think,  that  a  majority  of  one  of  the  estates 
could  not  have  resisted  amajorityof  eachof  the  other  two,  as  it  cannot  easily  be  supposed 
that  a  majority  of  the  spiritiul  lords  would  have  consented  to  those  statutes,  which,  from 
the  year  1587  to  the  year  1690,  were  enacted  fortheirimpoverishinent,  and  finally  for  their 
annihilation.  At  the  time  of  the  union,  the  Scotch  parliament  consisted  only  ol'^the  other 
two  estates.  With  regard  to  laws  concerning  contracts  and  commerce,  and  perhaps  also 
crimes,  the  law  of  Scotland  is  in  a  great  degree  conformable  to  the  civil  law;  and  this, 
f>rot>ably,  was  owing  to  their  frequent  alliances  and  connections  with  France  and  the  con- 

obr 

_    .  ,        _ _     ..        __ leof 

'.  till  the  reign  of  Ch.  tl.  both  inclusive,  our  kings  used  frequently  to  grant,  by 
their  charter  only,  a  right  to  unrepresented  towns  of  sending  members  to  Parliament. 
The  last  time  this  prerogative  was  eiercised,  was  in  the  v)  Ch.  II.  who  gave  this  jprivl- 
lege  to  Newark;  and  it  is  remarkable,  that  it  was  also  the  first  time  that  the  legality  of 
this  power  was  questioned  in  the  House  of  Commons,  but  it  was  then  acknowte<%ed  by  a 
majority  of  1*5  to  73.  (Comm.  Jour.  31,  March.  1676-7.)  But  notwithstanding  it  is  a 
general  rule  in  our  law,  that  the  king  can  never  be  deprived  of  his  prerogatives,  but  by 
the  clear  and  express  words  of  an  act  of  parliament;  yet  it  has  been  thoueht,  Irom  this 
last  article  in  the  act  of  union,  that  this  prerogative  of  the  crown  is  virtually  abrogated, 
as  the  exercise  of  it  would  necessarily  destroy  the  proportion  of  the  representatives  for 
the  two  kingdoms.  (See  i  Doug,  El.  Cases,  70.  The  Preface  to  Glanv.  Rep.  and 
Simeon's  Law  of  Elect.  91.)  It  was  also  agreed,  that  the  mode  of  the  election  of  the 
peers  and  the  commons  should  be  settled  by  an  act  passed  in  the  parliament  of  Scotland, 
which  was  afterwards  recited,  ratified,  and  made  part  of  the  act  of  union.  And  by  that 
statute  it  was  enacted,  that  of  the  45  commoners,  30  should  be  elected  by  the  shires,  and 
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23.  ThesixteenpeersofScotlandshallhaveallprivitegesof  parliament;  and 
all  peers  of  Scotland  shall  be  peers  of  Great  Britain ,  and  rank  next  after  those  of 
the  same  degree  at  the  time  of  the  union,  and  shall  have  all  privileges  of  peers, 
except  sitting  in  the  House  of  Lords,  and  voting  on  the  trial  of  a  peer.  (6)  (7) 

15  by  the  boroUEha;  that  the  city  of  Edinburgh  should  elect  one,  and  that  the  other  royal 
boroughs  should  be  divided  into  Tourteen  districts,  and  that  each  district  should  return 
one.  It  was  also  provided,  that  no  person  should  elect  or  be  elected  one  of  tbe  45,  but 
who  would  have  been  capalile  of  electing,  or  of  being  elected,  a  representative  of  a  shire 
or  a  borough  to  the  parliament  of  Scotland.  Hence,  the  eldest  son  of  any  Scotch  peer 
cannot  be  elected  one  of  the  45  representatives;  for  by  the  law  of  Scotland,  prior  to  the 
onion,  the  eldest  son  of  a  Scotch  peer  was  incapable  of  sitting  in  the  Scotch  parliament. 
( Wight,  369, )  There  seems  to  be  no  satisfectory  reason  for  this  restriction ,  wnich  would 
not  equally  extend  to  tbe  exclusion  of  all  the  other  sons  of  a  peer.  Neither  can  such 
eldest  son  be  entitled  to  be  enrolled  and  vote  as  a  freeholder  for  any  commissioner  of  a 
ahiiie,  though  otherwise  qualified,  as  was  lately  determined  by  the  house  of  lords  in  the 
case  of  lord  Daer,  March  36,  1793.  But  tbe  eldest  sons  of  Scotch  peers  may  represent 
any  place  in  England,  as  many  do.  12  Hats.  Prec.  la.)  The  two  statutes,  9  Ann.  c.  5, 
and  33  Geo.  II,  c.  20,  requiring  knights  of  shires  and  members  for  boroughs  to  have 
respectively  600/.  and  300/.  a  year,  are  expressly  confined  to  England.  But  a  commis- 
rioner  of  a  shire  must  be  a  freeholder,  ana  it  is  a  general  rule  that  none  can  be  elected, 
but  those  who  can  elect.  ( Wight,  aSg.)  And  till  the  contrary  was  determined  by  a  com- 
mittee of  the  house  of  commons  in  the  case  of  Wi^own  in  1775,  (3  Dmig.  181, )  it  was 
■uppoeed  that  it  was  necessary  that  every  representative  of  a  borough  should  be  admitted 
a  burgess  of  one  of  the  boroughs  which  he  Fepresented.  ( Wight,  404.)  It  stilt  holds 
generally  true  in  shires  in  Scot^d,  that  the  qualifications  of  the  electors  and  elected  are 
Qie  same;  or  that  eligibility  and  a  right  to  elect  are  convertible  terms.  Upon  some 
future  occasion  I  shall  endeavor  to  prove,  that,  in  the  origin  of  representation,  they  were 
nniverBally  the  same  in  England. — Cheistian. 

(6)  Since  the  union,  the  following  orders  bave  been  made  in  the  house  of  Lords  req>ect< 
ing  the  peerage  of  Scotland.  Queen  Anne,  in  the  seventh  vear  of  her  reigp,  had  created 
James,  nuke  of  Queensbury,  duke  of  Dover,  with  remainder  in  tail  to  fiia  second  son, 
then  earl  of  Solway  in  Scotland:  and  upon  the  aist  January.  170S-9,  it  was  resolved 
by  tbe  lords  that  a  peer  of  Scotland  claiming  to  sit  in  the  bouse  of  peers  by  virtue  of  a 
patent  passed  under  tbe  ^reat  seal  of  Great  Britain,  and  who  now  sits  in  the  parliament 
of  Great  Britain,  had  no  n^ht  to  vote  in  the  election  of  the  sixteeft  pe«s  who  are  to  repre- 
sent Uie  peers  of  Scotland  in  parliament. 

The  Duke  of  Hamilton  having  been  created  duke  of  Brandon,  it  was  resolved  by  tbe 
lords  on  the  aoth  December,  171 1,  that  no  patent  of  honor  granted  to  any  peer  of  Great 
Britain,  who  was  a  peer  of  Scotland  at  the  time  of  tbe  union,  should  entitle  bim  to  sit  iu 
parliament.  Notwithstanding  this  resolution  gave  great  o^nce  to  the  Scotch  peerage, 
and  to  tbe  queen  and  her  ministry,  yet  a  few  years  afterwards,  when  the  duke  of  Dover 
died,  leaving  the  earl  of  Solway,  the  next  in  remainder,  an  infant,  who,  upon  bis  coming 
of  age,  petitioned  the  king  for  a  writ  of  summons  as  duke  of  Dover;  the  question  was 
again  argued  on  tbe  i8tb  December.  1719,  and  the  claim  as  before  disallowed.  (Seethe 
alignment,  i  P.  Wms.  581.)  But  in  17S3  the  duke  of  Hamilton  claimed  to  sit  as  duke  of 
Brandon,  and  the  question  being  referred  to  the  judges,  they  were  unanimously  of  opin- 
ion, that  the  peers  of  Scotland  are  not  disabled  from  receiving,  subsequently  to  tbe  union, 
apatent  of  peer^eof  Great  Britain,  with  all  the  privileges  incident  thereto.  Upon  which 
tbe  lords  certified  to  the  king,  that  the  writ  of  summons  ought  to  be  allowed  to  the  duke 
of  Brandon,  who  now  enjoys  a  seat  as  a  British  peer,  (6tb  June,  1782,)  But  there  never 
was  any  objection  to  an  English  peer's  taking  a  Scotch  peerage  by  descent;  and,  there- 
fore, before  tbe  last  decision,  when  it  was  wished  to  confer  an  English  title  upon  a  noble 
family  of  Scotland,  the  eldest  son  of  the  Scotch  peer  was  created  in  his  father's  lifetime 
an  Bngltsb  peer,  and  the  creation  was  not  affected  by  the  annexation  by  inheritance  of 
tbe  Scotch  peerage.  On  tbe  13th  February,  1787,  it  was  resolved,  that  tbe  earl  of 
Abercom  and  the  duke  of  pueensbury,  who  had  been  chosen  of  the  number  of  the  six- 
teen peers  of  Scotland,  having  been  created  peers  of  Great  Britain,  thereby  ceased  to  nt 
in  that  bouse  as  representatives  of  tbe  peerage.  (See  tbe  argument  in  Ann.  Reg.  for 
1787,  p.  95-)  At  the  election  occasioned  by  the  last  resolution,  tbe  dukes  of  Queensbury 
and  Gordon  had  given  their  votes  as  peers  of  Scotland,  contrary  to  the  resolution  of  1709, 
in  consequence  of  which  it  was  resolved,  i8tb  May,  1787,  that  a  copy  of  that  resolution 
should  bic  transmitted  to  the  lord  register  of  Scotlaiid  as  a  rule  for  nis  future  proceeding 
in  cases  of  election.  The  duke  of  Queensburjr  and  marquis  of  Abercorn  had  tendered 
tbeir  votes  at  the  last  general  election,  and  their  votes  were  rejected;  but  notwithstand- 
ing tbe  former  resolutions,  on  33d  May.  1793,  it  was  resolved,  that  if  duly  tendered  they 
ought  to  bave  been  counted. — Christian. 

(7)  IniS6i  there  were  fortyScottishpeerBsittinzinthebouseof  lords  by  virtue  of  Britiab 
peMagescreated  in  their  favorstnce  the  union  of-tbe  two  kingdoms.  May.  Const  Hist,  c  5. 
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These  are  the  principal  of  the  twenty-five  articles  of  union,  which  are 
ratified  and  confirmed  by  statute  5  Ann.  c.  8,  in  which  statute  there  are  also 
two  acts  of  parliament  recited;  the  one  of  Scotland,  whereby  the  church  of 
Scotland,  and  also  the  four  universities  of  tbat  kingdom,  are  established 
forever,  and  all  succeeding  sovereigns  are  to  take  an  oath  inviolably  to 
maintain  the  same;  the  other  of  England,  5  Ann.  c.  6,  whereby  the  acts  of 
uniformity  of  13  Eliz,  and  13  Car.  II.  (except  &s  the  same  had  been  altered 
by  parliament  at  that  time,)  and  all  other  acts  then  in  force  for  the  preserva- 
tion of  the  church  of  England,  are  declared  perpetual;  and  it  is  stipulated, 
that  every  subsequent  king  and  queen  shall  take  an  oath  inviolably  to  main- 
tain the  same  within  England,  Ireland,  Wales,  and  the  town  of  Berwick 
upon  Tweed;  And  it  is  enacted,  that  these  two  acts  "shall  forever  be 
observed  as  fundamental  and  essential  conditions  of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed,  i.  That  the  two 
kingdoms  are  now  so  inseparably  united,  that  nothing  can  ever  disunite 
them  again,  except  the  mutual  consent  of  both,  or  the  successful  resistance 
of  either,  upon  apprehending  an  infringement  of  those  points  which,  when 
they   were  separate   and  independent  nations,  it  was  mutually  stipulated 

should  be  "  fundamental  and  essential  conditions  of  the  union.  "(^) 
*98]     2.  That  whatever  else  may  be  deemed  "  fundamental  *and  essential 

conditions,"  the  preservation  of  the  two  churches  of  England  and 
Scotland  in  the  same  state  that  they  were  in  at  the  time  of  the  union,  an  d  the 
maintenance  of  the  acts  of  uniformity  which  establish  our  common  prayer, 
are  expressly  declared  so  to  be.  3.  That  therefore  any  alteration  in  tb'! 
constitution  of  either  of  those  churches,  or  in  the  liturgy  of  the  church  of 
England,  (unless  with  the  consent  of  the  respective  churches,  collectivelj 
or  representatively  given,)  would  be  an  infringement  of  these  "  fundamental 
and  essential  conditions,"  and  greatly  endanger  the  niiion.  4.  That  tbf- 
municipal  laws  of  Scotland  are  ordained  to  be  still  observed  in  that  part 
of  the  island,  unless  altered  by  parliament;  and  as  the  parliament  has  nol 
yet  thought  proper,  except  in  a  few  instances,  to  alter  them,  they  still, 
with  regard  to  the  particulars  unaltered,  continue  in  full  force.  Wherefor<)> 
the  municipal  or  common  laws  of  England  are,  generally  speaking,  of  n<< 
force  or  validity  in  Scotland;  and  of  consequence,  in  the  ensuing  Commen- 
taries, we  shall  have  very  little  occasion  to  mention,  any  further  than  some- 
times by  way  of  illustration,  the  municipal  laws  of  that  part  of  the  united 
kingdoms.  (8) 

The  town  of  Berwick  upon  Tweed  was  originally  part  (rf  the  king- 
'''99]     dom  of  Scotland;   and,  as  such,  was  for  a  time  reduced  *by  king 

Edward  I.  into  the  possession  of  the  crown  of  England:  and  during 

(e)  It  m&f  JuHlv  be  doubted  wbetlier  even  inch  To  llliutnte  the  nutter  &  tittle  fkrtber,  an  met  of 

■n  iDfringemeDt  (tbougb  >  manifest  breacli  of  good  parliament  to  repeal  or  alter  ihe  act  of  uniformity 

faith,  unleaa  done  upon  the  iiit»t  prenlng  □eresalty)  In  EnEland.  or  to  eatabllgh  eplKnpuy  In  Scotland, 

would  of  Itsdf  dlnolre  tbe  union:  for  tBe  bare  Idea  vould  doubtleea  In  pofntof  autbonty  beauflloientlv 

of  a  itMe.  without  s  pover  Himevhere  vested  lo  valid  and  binding:  and,  notwithstanding  Hich  an 

altareveiTpartofttalawa,  In  the  belgbl  of  political  act,  the  union  would  continue  untirolien.     Nay, 

abmtditr-    The  truth  aeenu  lo  be.  that  In  eucb  an  each  of  tbeae  meaMnes  mliht  be  aafely  and  honor- 


iiuoijioraie  tadon  (which  la  well  distinguished  by  ablv  purnied.  irnw)ectiTely  affreeable  to  the  iienll- 

avery  learned  prelate  ftnm  Afadmle  alllana.  where  menta  of  the  EngllBb  church,  or  the  kirk  In  Scotland, 

■uch  an  Infringement  would  certainly  rewind  ibe  But  It  sbould  se«m  neither  prudent,  nor  perh^M 

compact)  the  two  contracting  riatee  are  totally  an-  cooi<lslent  with  jcood  faltb.  to  venture  upon  either 

nlhllaled,  without  any  power  of  a  revival ;  and  a  of  those  stepx,  by  a  ■ponlaneons  exertion  ol  the  In- 

thltd  ajiees  from  their  conjunetlnn.  In  which  all  bereot  powerB  of  parliament,  or  at  ibe  Instance  of 

the  rightsof  sovereignty,  and  particularly  that  of  mere  Individuals. 

lefrislation,  muw  of  nece«lly  reside.    (See  Warbur-  So  aaored  Indeed  are  the  laws  above  mentioned 

ton's  Alliance.  ISfi  )    But  the  wanton  or  Imprudent  (Inr  prolactin xearb  church  and  the  English  lltuigy) 

exertion  ol  this  right  would  probably  raise  a  very  «itecnicd,  that  In  the  regency  acta  both  of  IJSl  and 

alarming  ferment  In  the  mlndn  ol  Individuals ;  and  ITtS  the  regents  are  expresniv  disabled  from  aasent- 

therefore  It  Is  hinted  above  that  such  an  attempt  lug  to  tbe  repeal  or  alteraijou  of  either  tbeae  or  the 

mitbt  endanger  (though  by  no  means  dolrtrv)  the  act  of  settlement 


B) Stewart  i>.  HcMartin,  5  Barb.  (S.  C.)  441  (1849)- 
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avtzh,  its  subjection,  it  received  from  that  prince  a  charter,  which  (after  itf 
subsequent  cession  by  Edward  Balltol,  to  be  forever  united  to  the  crown  and 
realm  of  England,)  was  confirmed  by  king  Edward  III.  with  some  additions; 
particularly  that  it  should  be  governed  by  the  laws  and  usages  which  it 
enjoyed  during  the  time  of  king  Alexander,  that  is,  before  its  reduction  by 
Edward  I.  Its  constitution  was  new-moddled,  and  put  upon  an  Engli^ 
footing,  by  a  charter  of  king  James  I.:  and  all  its  liberties,  franchises,  and 
cnstoms,  were  confirmed  in  parliament  by  the  statutes  22  Edward  IV.  c.  8, 
and  2  Jac.  I.  c.  28.  Though,  therefore,  it  hatti  some  local  peculiarities, 
'derived  fr(«n  the  ancient  laws  of  Scotland,  (/)  yet  it  is  clearly  part  of  the 
realm  of  England,  being  represented  by  burgesses  in  the  house  of  Commons, 
and  hound  by  all  Acts  of  the  British  parliament,  whether  specially  named  or 
otherwise.  And  therefore  it  was,  perhaps  superfluously,  declared,  by  statute 
30  Geo.  II.  c.  42,  that,  where  England  only  is  mentioned  in  any  Act  of 
parliament,  the  same,  notwithstanding,  hath  and  shall  be  deemed  to  compre* 
bend  the  dominion  of  Wales  and  (own  of  Berwick  upon  Tweed.  And 
though  certain  of  the  king's  writs  or  processes  of  the  courts  of  Westminster 
do  not  usually  run  into  Berwick,  any  more  than  the  principality  of  Wales, 
yet  it  hath  been  solemnly  adjudged(  £■}  that  all  prerogative  writs,  as  those  of 
mandamus,  prohibition,  habeas  corpus,  certiorari,  etc. ,  may  issue  to  Berwick 
as  well  as  to  every  other  of  the  dominions  of  the  crown  of  England,  and  that 
indictments  and  other  local  matters  arising  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland. {9) 

As  to  Ireland,  that  is  still  a  distinct  kingdom ,  though  a  dependent  subordi- 
nate kingdom.  It  was  only  entitled  the  dominion  or  lordship  of  Ireland,  (A) 
and  the  king's  style  was  no  other  than  dominus  Hibemia,  lord  of  Ireland,  tiU 
the  thirty-third  year  of  king  Henry  the  Eighth,  when  he  assumed 
the  *title  of  king,  which  is  recognized  by  act  of  parliament  35  Hen.  [*ioo 
VIII.  c.  3.  But,  as  Scotland  and  England  are  now  one  and  the  same 
kingdom,  and  yet  difier  in  their  municipal  laws,  so  England  and  Ireland  are. 
on  the  other  hand,  distinct  kingdoms,  and  yet  in  general  agree  in  their  laws. 
The  inhabitants  of  Ireland  are,  for  the  most  pert,  descended  from  the 
English,  who  planted  it  as  a  kind  of  colony,  after  the  conquest  of  it  by  king 
Henry  the  Second;  and  the  laws  of  England  were  then  received  and  sworn  to 
by  the  Irish  nation  assembled  at  the  council  of  Lismore.(i)  And  as  Ireland, 
thus  conquered,  planted,  andgoverued,  still  continues  in  a  state  of  dependence, 
it  must  necessarily  conform  to,  and  be  obliged  by,  such  laws  as  the  superior 
state  thinks  proper  to  i»:escribe.  ( 10) 

At  the  time  of  this  conquest  die  Irish  were  governed  by  what  they  called 
the  Brehon  law,  so  styled  from  the  Irish  name  of  judges,  who  were  denomi' 
nated  Brehons.(^)  But  king  John,  in  the  twelfth  year  of  his  reign,  went  into 
Ireland,  and  carried  over  with  him  many  able  sages  of  the  law;  and  there  by 
his  letters  patent,  in  right  of  the  dominion  of  conquest,  is  said  to  have 
ordained  and  established  that  Ireland  should  be  governed  by  the  laws  of 
England:(/)  which  letters  patent  Sir  Edward  Coke(»i)  apprehends  to  have 

(/)  Hkle,  Hist  C.  L.  188.    1  Blil.  n2, 4«Z.    2  8>iair.  (n  Frro.  on  4  InR.  «9. 

M  U)  *  luBt.  INL    mm.  Simuei'a  State  ol  iTSUnd, 

(D)  Cro.  Jac  5«.   3  Roll  Abr.  m.    8t«L  11  Geo.  p.  Via.  edit  Hugho. 
L  n.  4,  «  Burr.  8)4.  (J)  Viugh.  2M.    2  ITtii.  Rec.  ».    TRep.Z3. 

(k)  aoL  BB)tHdih  U  BCD.  m.  (m)  1  liut.  HI. 

(9)See  thecaaeof  the  Kitiffv.  Cowle,  in  3  Burr.  834,  where  the  cotutitntion  of  the  town 
of  Berwick  upon  Tweed,  and^  indeed,  the  prerogative  as  to  dominion  extra  Great  Britaio, 
is  very  eUboTatcly  discnaaed,— Christian. 

(10)  It  ii  probable,  however,  that  even  in  Ihoae  parts  of  Ireland  which  were  really 
subject  to  the  English  domination,  the  native  Irish  were  sufficed  to  live  under  theii 
old  law  ao  long  as  they  wonld  keep  the  king's  peace.  Poll.  &  Mail.  Hist.  Eng.  ha.^, 
ytA.  1,  p.  900, 
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been  there  confirmed  in  parliament.  But  to  this  ordinance  many  of  the  Irish 
were  averse  to  conform,  and  still  stuck  to  their  Brehon  law:  ao  that  both 
Henry  the  Third(K)  and  Edward  the  First(o)  were  obliged  to  renew  the 
injunction;  and  at  length,  in  a  parliament  holden  at  Kilkenny,  40  Edw.  Ill,, 
under  Lionel  duke  of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  abolished,  it  being  unanimously  declared  to  be  indeed  no 

law,  but  a  lewd  custom  crept  in  of  later  times.  And  yet,  even  in  the 
*ioi]     reign  of  queen  Elizabeth,  the  *wild  natives  still  kept  and  preserved 

their  Brehon  law  ,^  which  is  described(/)  to  have  been  "a  rule  of 
right  unwritten,  but  delivered  by  tradition  from  one  to  another,  in  which 
oftentimes  there  appeared  great  show  of  equity  in  determining  the  right 
between  party  and  party,  but  in  many  things  repugnant  quite  both  to  God's 
laws  and  man's."  The  latter  part  of  this  character  is  alone  ascribed  to  it,  by 
the  laws  before  cited  of  Edward  the  First  and  his  grandson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parliaments  of  its  own,  it 
is  to  be  observed  that  though  the  immemorial  customs,  or  common  law,  of 
England,  were  made  the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  Eng- 
lish parliament,  since  the  twelfth  of  king  John,  extended  into  that  kingdom, 
unless  it  were  specially  named,  or  included  under  general  words,  such  as 
"  within  any  of  the  king's  dominions. "  And  this  is  particularly  expressed, 
and  the  reason  given  in  the  year  books:(y)  "a  tax  granted  by  the  parlia- 
ment of  England  shall  not  bind  those  of  Ireland,  because  they  are  not  sum- 
moned to  our  parliament;"  and  again,  "  Ireland  hath  a  parliament  of  its 
own,  and  maketh  and  altereth  laws;  and  our  statutes  do  not  bind  them, 
because  they  do  not  send  knights  to  our  parliament,  but  their  persons  are  the 
king's  subjects,  like  as  the  inhabitants  of  Calais,  Gascoigne,  and  Guienne, 
while  they  continued  under  the  king's  subjection."  The  general  ran  of 
laws,  enacted  by  the  superior  state,  are  supposed  to  be  calculated  for  its  own 
internal  government,  and  do  not  extend  to  its  distant  dependent  countries, 
which,  bearing  no  part  in  the  legislature,  are  not  therefore  in  its  ordinary 
and  daily  contemplation.  But,  when  the  sovereign  legislative  power  sees  it 
necessary  to  extend  its  care  to  any  of  its  subordinate  dominions,  and  men- 
tions them  expressly  by  name,  or  includes  them  under  general  words,  there 

can  be  no  doubt  but  then  they  are  bound  by  its  laws.(») 
*i02]        *The  original  method  of  passing  statutes  in  Ireland  was  nearly  the 

same  as  in  England,  the  chief  governor  holding  parliaments  at  his 
pleasure,  which  enacted  such  laws  as  they  thought  proper,  (j)  But  an  ill 
use  being  made  of  this  liberty,  particularly  by  lord  Gormanstown,  deputy- 
lieutenant  in  the  reign  of  Edward  IV., (0  a  set  of  statutes  were  then  enacted 
in  the  10  Hen.  VII.  (Sir  Edward  Poynings  being  then  lord  deputy,  whence 
they  are  called  Poynings'  laws)  one  of  which, (w)  in  order  to  restrain  the 
power  as  well  of  the  deputy  as  the  Irish  parliament,  provides,  i.  That,  before 
any  parliament  be  summoned  or  holden,  the  chief  governor  and  council  of 
Ireland  shall  certify  to  the  king,  under  the  great  seal  of  Ireland,  the  con- 
sideration and  causes  thereof,  and  the  articles  of  the  acts  proposed  to  be 
passed  therein.  2.  That  after  the  king,  in  his  council  of  England,  shall 
have  considered,  approved,  or  altered  the  said  acts  or  any  of  them,  and  certi- 
fied them  back  under  the  great  seal  of  England,  and  shall  have  given  license 
to  summon  and  hold  a  parliament,  then  the  same  shall  be  summoned  and 

In)  A.  R.  fO.    I  Kym.  F^*a.    __        ,     .      „  imwid  toourrouocll.  t 


R,  5.— pro  to  quod  Ixga  qyiilm  uftinftir  Bv- 

<»■  p*H.«  A^eo  dfifaiatakt  eri/tanJ,  ft  omnijuri  dimmant,  ipi  cuuj.  oukusku.  iuiu. 

odftj  THorf  fcpn  ce7i»m"  non  (fcJoinf ;— nofttj  el  mutaio  W  2tHIen.  Vl.  8.    iRIc,  III   12. 

noitfro  talti  mldur  aprdiem,  elmiem  utftubu  amcedfre  (r)  Yearbook  1  Hen.  VII.  3-  7.    Rep.  23.    C&lvlii'a 

fcjo  .Inpliranat— (liiBBinuoli  u  Ihe  1uw8  by  which  case. 

the  IrtaL  are  ((ovemed.  aru  haleful  to  Qod  and  In-  (•)  Irtiih  Rat  11  Elli,  it.  8.  o.  8. 

compatible  with  Justice,  and  therpfoTe  ougbt  not  (o  ll)  Ibid.    10  Ben,  VII.  c.  S3. 

b«coii>]deredaalawa-liBe«msMEb[;eipedlem(o  (u)  C«p.<,  expounded  bjr  3  aodiPb,  and  U.  c.4 
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held;  and  therein  the  said  acts  so  certified,  and  no  other,  shall  be  proposed, 
received,  or  rejected,  (w)  But  as  this  precluded  any  law  from  being  proposed, 
but  such  as  were  preconceived  before  the  parliament  was  in  being,  which 
occasioned  many  inconveniences  and  made  frequent  dissolutions  necessary, 
it  was  provided  by  the  statute  of  Philip  and  Mary,  before  cited,  that. any 
new  propositions  might  be  certiSed  to  England  in  the  usual  forms,  even  after 
the  summons  and  during  the  session  of  parliament.  By  this  means  however, 
there  was  nothing  left  to  the  parliament  in  Ireland  but  a  bare  negative  or 
power  of  rejecting,  not  of  proposing  or  altering,  any  law.  But  the  usage 
now  is,  that  bills  are  often  framed  in  either  house,  under  the  denomination 
of  "  heads  for  a  bill  or  bills:"  and  in  that  shape  they  are  offered  to  the  con- 
sideration of  the  lord  lieuteuant  and  privy  council,  who,  upon  such  parlia- 
mentary intimation  or  other  wise  upon  the  application  of  private  per- 
sons, receive  and  transmit  such  *heads,  or  reject  them  without  any  [*103 
transmission  to  England.  And  with  regard  to  Poyninga'  law  in  par- 
ticular, it  cannot  be  repealed  or  suspended,  unless  the  bill  for  that  purpose, 
before  it  be  certified  to  England,  be  approved  by  both  the  houses,  (x) 

But  the  Irish  nation,  being  excluded  from  the  benefit  of  the  English  statutes, 
were  deprived  of  many  good  and  profitable  laws,  made  for  the  improvement 
of  the  common  law:  and  the  measure  of  justice  in  both  kingdoms  becoming 
thence  no  longer  uniform,  it  was  therefore  enacted  by  another  of  Poynings' 
laws,(^)  that  all  acts  of  parliament  before  made  in  England  should  be  of 
force  within  the  realm  of  Ireland.(^)  But,  by  the  same  rule,  that  no  laws  . 
made  in  England,  between  king  John's  time  and  Poynings'  law,  were  then 
binding  in  Ireland,  it  follows  that  no  acts  of  the  English  parliament,  made 
since  the  10  Hen.  VII.  do  now  bind  the  people  of  Ireland,  unless  specially 
named  or  included  under  general  words.(fl)  And  on  the  other  hand  it  is 
equally  clear,  that  where  Ireland  is  particularly  named,  or  is  included  under 
general  wordis,  they  are  bound  by  such  acts  of  parliament.  For  this  follows 
from  the  very  nature  and  constitution  of  a  dependent  state:  dependence  being 
very  little  else,  but  an  obligation  to  conform  to  the  will  or  law  of  that  superior 
person  or  state,  upon  which  the  inferior  depends.  The  original  and  true 
ground  of  this  superiority,  in  the  present  case,  is  what  we  usually  call, 
Uiough  somewhat  improperly,  the  right  of  conquest:  a  right  allowed  by  the 
law  of  nations,  if  not  by  that  of  nature;  but  which  in  reason  and  civil  policy 
can  mean  nothing  more,  than  that,  in  order  to  put  an  end  to  hostilities,  a 
compact  is  either  expressly  or  tacitly  made  between  the  conqueror  and  the 
conquered,  that  if  they  will  acknowledge  the  victor  for  their  master,  he  will 
treat  them  for  the  future  as  subjects,  and  not  as  enemies,  (i)(rr) 

♦  But  this  state  of  dependence  being  almost  forgotten  and  ready  to  [*i04 
be  disputed  by  the  Irish  nation,  it  became  necessary  some  years  ago 
to  declare  how  that  matter  really  stood;  and  therefore  by  statute  6  Geo.  I.  c. 
5,  it  is  declared  that  the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and 
dependent  upon,  the  imperial  crown  of  Great  Britain,  as  being  inseparably 
united  thereto;  and  that  the  king's  majesty,  with  the  consent  of  the  lords 
and  commons  of  Great  Britain  in  parliament,  hath  power  to  make  laws  to 
bind  the  people  of  Ireland. (12) 

(»)  i  InM.  xa.  la)  12  Hep.  112. 

(i)  Irish  eUl.  11  Ellz.  M.  3,  c  38.  lb)  Puff.  L  o(  N.  vilL  e,  31    "  Oiot.  de  Jiu.  R  tad 

iy)  Cap.  a.  P.  3,  8." 


(i2)Pi3nine,  in  his  learned  argument,  haseautneratedseveral  statutes  made  in  England 
fiomthetitneof  King  John,  by  which  Ireland  wa^tmaod.  <3SLTt.  343.)  That  was  an 
aignment  to  prove  that  Lord  Connor  Maguire,  Baron  of  loneskillia  in  Ireland,  who  had 
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Thus  we  see  how  extensively  the  laws  of  Ireland  communicate  with  those 
of  England:  and  indeed  such  communication  is  highly  necessary,  as  the 
ultimate  resort  from  the  courts  of  justice  in  Ireland  is,  as  in  Wales,  to  those 
in  England;  a  writ  of  error  (in  the  nature  of  an  appeal)  lying  from  the 
King's  Bench  in  Ireland  to  the  King's  Bench  in  England, (f)  as  the  appeal 
from  the  Chancery  in  Ireland  lies  immediately  to  the  House  of  Lords  here: 
it  being  expressly  declared  by  the  same  statute,  6  Geo.  I.  c.  5,  that  the  peers 
of  Ireland  have  no  jurisdiction  to  afiBrm  or  reverse  any  judgments  or  decrees 
whatsoever.  The  propriety,  and  even  necessity,  in  all  inferior  dominions, 
of  this  constitution,  "that,  though  justice  be  in  general  administered  by 
courts  of  their  own,  yet  that  the  appeal  in  the  last  resort  ought  to  be  to  the 
courts  of  the  superior  state, ' '  is  founded  upon  these  two  reasons,  i .  Because 
otherwise  the  law,  appointed  or  permitted  to  such  inferior  dominion,  might 
be  insensibly  changed  within  itself,  without  the  assent  of  the  superior.  2, 
Because  otherwise  judgments  might  be  given  to  the  disadvantage  or  diminu- 
tion of  the  superiority ;  or  to  make  the  dependence  to  be  only  of  the  person 
of  the  king,  and  not  of  the  crown  of  England.  (rf)(  13) 

GmriM.  c.  txatk  It  roy. 
(d)  V»UKli.«a 


of  the  statute  of  35  Hen.  VIII.  c 

The  prisoner  luvitig  pleaded  1 

ovemiled  the  plea,  and  the  decision  >»         ^,    .    .      ._    .^  . _.. 

of  parliament,  and  Loid  Magiure  was  found   guilty,  end  was  afterwards  executed  at 
Tyburn  as  a  traitor. — Christian. 

^i3lThe  following  statement  of  that  great  and  most  important  event,  the  union  of  Gieat 
Bntain  and  Ireland,  is  extracted  from  the  39  and  40  Geo.  lit.  a  77. 

In  pursuance  of  his  Majesty's  most  giacious  recommendation  to  the  two  houses  o^ 
parliament  in  Great  Britain  and  Ireland  respectively  to  consider  of  such  measures  as 
night  best  tend  to  strengthen  and  consolidate  the  connection  between  the  two  kinic- 
doms,  the  two  houses  of  parliament  in  each  country  resolved,  that,  in  order  to  promote 
and  secure  the  essential  interests  of  Great  Britain  and  Ireland,  and  to  consolidate  the 
strength,  power,  and  resources  of  the  British  empire,  it  was  advisable  to  concur  in  such 
measures  as  should  best  tend  to  unite  the  two  kingdoms  into  one  kingdom,  on  such 
terms  and  conditions  as  should  be  established  by  the  acta  of  the  respective  parliaments 
in  the  two  countries.  And,  in  fiirtherance  of  that  resolution,  the  two  houses  of  each 
parliament  agreed  upon  eight  articles,  which,  by  an  address  of  the  respective  houses  of 
parliament,  were  laid  before  his  Majesty  for  his  consideration;  and  hia  M^esty  having 
approved  of  the  same,  and  having  recommended  it  to  his  parliaments  in  Great  Britain 
and  Ireland  to  give  fiill  effect  to  tnem,  they  were  ratified  by  an  act  passed  in  the  parlia- 
ment of  Great  Britain  on  the  3d  of  July,  iSoo. 

Art  I.  That  the  kingdom  of  Great  Britain  and  Ireland  shall,  on  the  first  day  of 
January,  1801,  and  forever  after,  be  united  into  one  kingdom,  by  the  name  of  the  United 
Kingdom  of  Great  Britain  and  Ireland;  and  that  the  royal  style  and  titles  of  the  imperial 
crown,  and  the  ensigns,  armoral  flags,  and  banners,  shall  be  such  as  should  be  appointed 
by  bis  Majesty's  royal  proclamation. 

Art.  II.  That  the  succession  to  the  imperial  crown  shall  continue  settled  in  the  same 
manner  as  the  succession  to  the  crown  of  Great  Britain  and  Ireland  stood  before  limited. 

Art  III.  That  there  shall  be  one  parliament,  styled  The  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

Art  IV.  That  four  lords  spiritual  of  Ireland,  by  rotation  of  sessions,  and  twenty-eight 
lords  temporal  of  Ireland,  elected  for  life  by  the  peers  of  Ireland,  shall  sit  in  the  House 
of  Lords;  and  one  hundred  commoners -two  for  each  county,  two  for  the  city  of  Dublin, 
and  two  for  the  city  of  Cork,  one  for  Trinity  College,  and  one  for  each  of  the  thirty-one 
most  considerable  cities  and  boronghs— shall  be  the  number  to  sit  in  the  House  of  Com- 
mons on  the  part  of  Ireland. 

That  questions  respecting  the  rotation  or  election  of  the  spiritual  or  temporal  peers 
■hall  be  decided  by  the  House  of  Lords,  and  in  the  case  of  an  equality  of  votes  in  tiie 
election  of  a  temporal  peer,  the  clerk  of  the  parliament  shall  determine  the  election  by 
drawing  one  of  the  names  from  a  glass. 

That  a  peer  of  Ireland,  not  elected  one  of  the  twenty-eight,  may  sit  in  the  House  of 
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With  regard  to  the  other  adjacent  islands  which  are  subject  to  the 
crown  of  Great  Britain,  some  of  them  (as  the  isle  of  *Wight,  of  Port-     [*io5 
land,  ofThanet,  etc.)  are  comprised  within  some  neighboring  county, 
and  are  therefore  to  be  looked  upon  as  annexed  to  the  mother  island,  and 

Commons;  but  whilst  be  continues  a  member  of  the  House  of  Commons,  he  ehall  not  be 
entitled  to  the  privilege  of  peerage,  nor  capable  of  being  elected  one  of  the  twenty-eighi, 
nor  of  voting  at  such  election,  and  he  sbalt  be  sued  and  indicted  for  any  ofience  as  a 


That  as  often  as  three  of  the  peerages  of  Ireland,  existing  at  the  time  of  the  union, 
ahall  become  extinct,  the  king  may  create  one  peer  of  Ireland;  and  when  the  peers  of 
Ireland  are  reduced  to  one  fanndred  by  extinction  or  otherwise,  exclusive  of  those  who 
shall  hold  any  peerage  of  Great  Britain  subsisting  at  the  time  of  the  union,  or  created 
of  the  onited  kingdom  since  the  union,  tbe  king  may  then  create  one  peer  of  Ireland 
for  every  peerage  that  becomes  extinct,  or  as  often  as  any  one  of  them  is  created  a  peer 
of  the  united  kmgdom,  so  that  the  kins  may  always  keep  up  the  number  of  one  hundred 
Irish  peers,  over  and  above  those  who  have  an  benditary  seat  in  tbe  House  of  Lords. 

That  questions  respecting  the  election  of  the  membeta  of  the  Hoose  of  Commons 
returned  for  Ireland  ahall  be  tried  in  the  same  manner  as  questions  respecting  the 
elecdoua  for  places  in  Great  Britain,  subject  to  such  particular  regulations  as  the  parlia- 
ment afterwards  shall  deem  expedient. 

That  the  qualifications  by  property  of  the  reprcBentatives  in  Ireland  shall  be  the  sami! 
respectiveiy  as  those  for  counties,  cities,  and  boroughs  in  England,  unless  some  other 
providon  m  afterwards  made. 

Dntilati  actshall  be  passed  in  the  parliament  of  the  united  kingdom  providing  in  what 
cases  persons  holding  offices  and  places  of  profit  nnder  the  crown  of  Ireland  shall  be 
incapable  of  sitting  in  the  House  of  Commons,  not  more  than  twenty  such  persons  shall 
be  capable  of  sitting;  and  if  more  than  twenty  such  persons  shall  be  returned  from  Irt~ 
lojid,  then  tbe  seats  of  those  above  twenty  shall  be  vacated  who  have  lastaccepted  their 
offices  or  places. 

That  all  the  lords  of  parliament  on  the  part  of  Ireland,  spiritual  and  temporal,  sitting 
in  the  House  of  Lords,  shall  have  the  same  rights  and  privileges  respectively  as  the  peers 
of  Great  Britain;  and  that  all  the  lords  spiritual  and  temporal  of  Ireland  shall  have  rank 
and  precedency  next  and  immediately  after  all  the  persons  holding  peerages  of  the  l^C 
order  and  degree  in  Great  Britain  subsisting  at  the  time  of  the  union;  and  that  all  peer* 
ages  hereafter  created  of  Ireland,  or  of  the  united  kingdom,  of  the  same  degree,  shall 
have  precedency  according  to  the  dates  of  their  creations;  and  that  all  the  peers  of 
Ireland,  except  those  who  are  members  of  the  House  of  Commons,  shall  have  all  the 
privileges  of  peers  as  fully  as  the  peers  of  Great  Britain,  the  right  and  privil^es  of  sit- 
ting in  the  House  of  Lords,  and  upon  the  trial  of  peers,  only  excepted. 

Art.  V.  That  the  churches  of  England  and  Ireland  be  united  into  one  protestant- 
episcopal  chureh,  to  be  called  The  United  Church  of  Bnj;land  and  Ireland;  that  the 
doctrine  and  worship  shall  ba  the  same;  and  that  the  continuance  and  preservation  of 
the  united  chnrch  as  the  established  church  of  England  and  Ireland  shall  be  deemed  an 
essential  and  fundamental  part  of  the  union;  and  that,  in  like  manner,  the  chut ch  of 
Scotland  stiall  remain  the  same  as  is  now  established  by  law  and  by  the  sets  of  union 
of  England  and  Scotland. 

Art.  Vt.  The  subjects  of  Great  Britain  and  Ireland  shall  be  entitled  to  the  same  privi- 
kges  with  regard  to  trade  and  navigation,  and  also  in  respect  of  alt  treaties  with  foreign 

That  al 
country  to  Uie  other  shall  ci 

But  that  the  importation  of  certain  articles  therein  enumerated  shall  be  subject  to  such 
cotmtervailing  duties  as  are  specified  in  the  act. 

Art  VII.  The  sinking-funds  and  the  interest  of  the  national  debt  of  each  country  shall 
be  defrayed  by  each  separately.  And,  for  the  space  of  twenty  years  after  the  union,  the 
contribution  of  Great  Britain  and  Ireland  toward  the  public  expenditure  in  each  year 
shall  be  in  the  proporiion  of  fifteen  to  two,  subject  to  future  regulations. 

Art.  VIII.  All  the  laws  and  courts  of  each  kingdomshall  remain  the  same  as  they  are 
now  established,  subject  to  such  alterations  by  the  united  parliament  as  circumstances 
may  require;  but  that  nil  writs  of  error  and  apjpeab  Khali  be  decided  by  the  House  of 
Lords  tn  the  united  kingdom,  except  appeals  from  the  court  of  admiralty  in  Ireland, 
ithich  ahall  be  decided  by  a  court  of  delegates  appointed  by  the  court  of  chancery  in 

The  statute  then  recites  an  act  passed  in  the  parliament  of  Ireland,  by  which  the  rota- 
tion of  tbe  four  spiritual  lords  for  each  setl^ns  is  fixed;  and  it  also  directs  the  time  and 
mode  of  electii^  the  twenty-eight  temporal  peers  for  life;  and  it  provides  that  sixty-four 
oonnty  members  shall  be  elected,  two  for  each  county,  two  for  the  dty  of  Dublin,  two 
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part  of  the  kingdom  of  England.     But  there  are  others  which  require  a  more 
particular  consideration. 

And,  first,  the  tsle  of  Man  is  a  distinct  territory  from  England,  and  Is  not 
governed  by  our  Uws:(i4)  neither  doth  any  act  of  parliament  extend  to  it, 
unless  it  be  particularly  named  therein;  and  then  an  act  of  parliament  is 
binding  there. (f)  It  was  formerly  a  subordinate  feudatory  kingdom,  subject 
to  the  kings  of  Norway;  then  to  king  John  and  Henry  III.  of  England, 
afterwards  to  the  kings  of  Scotland;  and  then  again  to  the  crown  of  Eng- 
land: and  at  length  we  find  king  Henry  IV.  claiming  the  island  by  right  of  con- 
quest, and  disposing  of  it  to  the  Earl  of  Northumberland;  upon  whose 
attainder  it  was  granted  (by  the  name  of  the  lordship>of  Man)  to  Sir  John 
de  Stanley  by  letters  patent  7  Henry  IV.(/)  In  his  lineal  descendants  it 
continued  for  eight  generations,  till  the  death  of  Ferdinando  Earl  of  Derby, 
A.D.  1594:  when  a  controversy  arose  concerning  the.  inheritance  thereof, 
between  his  daughters  and  William  hi&  surviving* brother:  upon  which,  and 
a  doubt  that  was  started  concerning  the  validity  of  the  original  patent, (^) 
the  island  was  seized  into  the  queen's  hands,  and  afterwards  various  grants 
were  made  of  it  by  king  James  the  First;  all  which  being  expired  or  surren- 
dered, it  was  granted  afi'esh  in  7  Jac.  I.  to  William  Earl  of  Derby,  and  the 
heirs  male  of  his  body,  with  remainder  to  his  heirs  general;  which  grant  was 
the  next  year  confirmed  by  act  of  parliament,  with  a  restraint  of  the  power 
of  alienation  by  the  said  earl  and  his  issue  male.  On  the  death  of  James 
Earl  of  Derby,  a.d.  1735,  the  male  line  of  Earl  William  failing,  the  Duke 
of  Atholl  succeeded  to  the  island  as  heir  general  by  a  female  branch.  In 
the  mean  time,  though  the  title  of  king  had  been  long  disused,  the  Earls  of 

Derby,  as  Lords  of  Man,  had  maintained  a  sort  of  royal  authority 
*io6]     therein;    by  assenting  or  *dissenting  to  laws,   and  exercising  an 

appellate  jurisdiction.  Yet,  though  no  English  writ,  or  process  from 
the  courts  of  Westminster,  was  of  any  authority  in  Man,  an  appeal  lay  from 
a  decree  of  the  lord  of  the  island  to  the  King  of  Great  Britain  in  council.  (A) 
But  the  distinct  jurisdiction  of  this  little  subordinate  royalty  being  found 
inconvenient  for  thepurposes  of  public  justice,  and  for  the  revenue,  (it  afford- 
ing a  commodious  asylum  for  debtors,  outlaws,  and  smugglers,)  authority 
was  given  to  the  treasury  by  statute  12  Geo.  I.  c.  28,  to  purchase  the  interest 
of  the  then  proprietors  for  the  use  of  the  crown:  which  purchase  was  at 
length  completed  in  the  year  1765.  and  confirmed  by  statutes  5  Geo.  III.  C. 
26  and  39,  whereby  the  whole  island  and  all  its  dependencies  so  granted  as 
aforesaid,  (except  the  landed  property  of  the  Athol  family,  their  manorial 
rights  and  emoluments,  and  the  patronage  of  the  bishopric(f)  and  other 

(e)  4  Init.  284.    2  And,  118. 
j/l  Selrten,  tit  hon.  l,  3. 


1  The  blHlmprio  of  M*n,  or  Soflor.  or  Sodor  n 


for  the  city  of  Cork,  one  for  Trinity  College,  Dublin,  and  one  for  each  of  thirty-one  cities 
and  towns  which  are  there  sp>ecified,  which  are  the  only  places  in  Ireland  to  be  repre- 
sented in  future.  One  of  the  two  members  of  each  of  those  places  was  chosen  by  lot, 
QnleBB  the  other  withdrew  his  name,  to  sit  in  the  first  parliament;  but  at  the  next  elec- 
tions one  member  only  will  be  returned. 

An  Irish  peeris  now  entitled  to  every  privilege  except  that  of  sitting  in  the  House  of 
Lords,  unless  be  chooses  to  waive  it,  in  order  to  sit  in  the  House  of  Commons:  and  there- 
fore Irinh  peers,  who  are  not  members  of  the  House  of  Commons,  are  entitled  to  the 
letter  missive  from  the  court  of  chancery,  when  a  bill  is  filed  against  them.  8  Ves.  Jun. 
6oi.— Christian. 

The  provision  for  the  maintenanceof  the  Church  of  England  and  Ireland  was  abolished 
by  3a  and  33  Vict.  c.  42,  which  had  the  effect  of  losing  the  seats  of  the  Irish  bishops  in 
the  House  of  Lords.  Thenumberof  Irish  membersof  the  Houseof  Commons  wasincreased 
by  the  addition  of  Cve  by  stat  a  and  3  William  IV,,  c.  88  }  Ii. 

(14)  3  Knapp  Bng.  Priv.  Council,  81  (18S3). 
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ecclesiastical  benefices,)  are  unalieiiably  vested  in  the  crown,  and  subjected 
to  the  regulations  of  the  British  excise  and  customs. 

The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey,  and  their  appendages, 
were  parcel  of  the  duchy  of  Normandy,  and  were  united  to  the  crown  of 
England  by  the  first  princes  of  the  Norman  line.(i5)  They  are  governed 
by  their  own  laws,  which  are  for  the  most  part  the  ducal  customs  of  Nor- 
mandy, being  collected  in  an  ancient  book  of  very  great  authority,  entitled, 
U grand  Couslumier.  The  king's  writ,  or  process  from  the  courts  of  West- 
minster, is  there  of  no  force;  but  his  commission  is.  They  are  not  bound  by 
common  Acts  of  our  parliaments,  unless  particularly  named.  (^)  All  causes 
are  originally  determined  by  their  own  officers,  the  bailifis  and  jarats  of  the 
islands;  but  au  appeal  lies  from  them  to  the  king  and  council,  in  the  last 
resort. 

Besides  these  adjacent  islands,  our  more  distant  plantations  in  America, 
and  elsewhere,  are  also  in  some  respect  subject  to  the  English  laws. 
(16)  Plantations  or  colonies,  in  distant  *countries,  are  either  such  [*io7 
where  the  lands  are  claimed  by  right  of  occupancy  only,  by  finding 
them  desert  and  uncultivated,  and  peopling  them  from  the  mother- country ; 
or  where,  when  already  cultivated,  they  have  been  either  gained  by  conquest, 
or  ceded  to  us  by  treaties.  And  both  these  rights  are  founded  upon  the  law 
of  nature,  or  at  least  upon  that  of  nations.  But  there  is  a  difference  between 
these  two  species  of  colonies,  with  respect  to  the  laws  by  which  they  are 
bound.  For  it  hath  been  held,  (/)  that  if  an  uninhabited  country  be 
discovered  and  planted  by  English  subjects,  all  the  English  laws  then  in 
being,  which  are  the  birthright  of  every  subject, (m)  are  immediately  there 
in  force.  But  this  must  be  understood  with  very  many  and  very  great 
restrictions.  Such  colonists  carry  with  them  only  so  much  of  the  English 
law  as  is  applicable  to  their  own  situation  and  the  condition  of  an  infant 
colony;(i7)  such,  for  instance,  as  the  general  rules  of  inheritance,  and  of 
protection  from  personal  injuries.  The  artificial  refinements  and  distinctions 
mddent  to  the  property  of  a  great  and  commercial  people,  the  laws  of  police 
and  revenue,  (such  especially  as  are  enforced  by  penalties,)  the  mode  of 
maintenance  for  the  established  clergy,  the  jurisdiction  of  spiritual  courts, 
and  a  multitude  of  other  provisions,  are  neither  necessary  nor  convenient  for 
tiiem,  and  therefore  are  not  in  force.(i8)  What  shall  be  admitted  and  what 
rejected,  at  what  times,  and  under  what  restrictions,  roust,  in  case  of  dispute, 
be  decided  in  the  first  instance  by  their  own  provincial  judicature,  subject  to 

(t)  « IDM.  tae.  (0  Balk.  «I1,  «&  (m)  2  P.  Wms.  75. 

(is)  Dnmoticel  v.  Damoncel,  13  Irish  Eq.  Rep.  96 I1S48). 

(16)  Fowler's  Hiat.  Law  Real  Prop.  54-5,  68  (1895). 

(17)  In  adopting  the  common  law,  we  have  adopted  its  fundamental  principles  and 
modes  of  reasoning,  and  the  substance  of  its  rules,  as  illustrated  by  the  reasons  on  which 
they  are  baaed,  TeSiet  than  by  the  mere  word?  in  which  they  are  expressed,  Morgan  v. 
King,  30  Barb.  (N.  V.)  14  (1858).  3  Lawaon  Crim.  Def.  178  (1885),  citing  in  full  Peo.  v. 
Randolph,  2  Parks,  174  {1855).  The  introduction  of  Eneli^  law  into  a  conquered  or 
ceded  country  does  not  draw  with  it  that  branch  which  relates  to  aliens  if  the  acts  of  the 
power  introdiicing  it,  show  that  it  was  introduced  only  sub  modo,  not  in  all  its  branches, 
and  with  the  exception  of  this  portion  the  English  law  incapacitating  aliens  to  hold  and 
transmit  real  property  by  descent  or  devise,  has  never  been  introduc^  into  the  East  In- 
^ea,  so  aa  to  forfeit  lancfsheld  by  an  alien  in  Calcutta.  Mayor  Lyons  v.  East  Indies  Co., 
I  Moore's  Ind.  Ap.  175-466-71  (1836).  Citing  No.  i07DoeAndeTBou  u.Todd,  2  Up.  Can. 
Q.  B.  Rep.  82^  (1845).     Dawe  v.  Broom,  New  Found.  Sup  CL,  460  (Tuclcer,  1817I. 

(18)  A  statute  passed  in  England  after  the  establishment  of  a  colony,  will  not  afibct  it 
unless  it  be  particularly  namM;  and  therefore  the  requisites  of  the  statute  against  frauds, 
in  executing  wills,  etc.  have  no  influet:ce  in  Barbanoes:  (see  cases  collected  i  Chitty's 
Com.  Law,  638:)  so  the  5  &  6  Ed.  VI.  c  16,  as  to  sale  of  offices,  do  not  extend  to  Jamaica. 
4  Mod.  333.— Chittv. 


>v  Google 


io7-ro8  OF  THE  COUNTRIES  SUBJECT  [Introd 


1  and  control  of  the  king  in  councit:(i9)  tlie  whole  of  their  con- 
stitution being  also  liable  to  be  new-modelled  and  reformed  by  the  general 
superintending  power  of  the  legislature  in  the  mother-country.  But  in 
conquered  or  ceded  countries,  that  have  already  laws  of  their  own,  the  king 
may  indeed  alter  and  change  those  laws;(2o)  but,  till  he  does  actually 
change  them,  the  ancient  laws  of  the  country  remain,  unless  such  as  are 
against  the  law  of  God,  as  in  the  case  of  an  infidel  country,  (n  )  (2 1 )  Our 
American  plantations  are  principally  of  this  latter  sort,  being  obtained  in  the 

last  century  either  by  right  of  conquest  and  driving  out  the  natives, 
*io8j     (with  what  natural  justice  I  shall  not  at  present  inquire,)  *or  by 

treaties.  And  therefore  the  common  law  of  England,  as  such,  h^ 
no  allowance  or  authority  there;(22)  they  being  no  part  of  the  mother- 
country,  but  distinct,  though  dependent,  dominions.  They  are  subject, 
howeA-er,  to  the  control  of  the  parliament;  though  (like  Ireland,  Man, 
and  the  rest)  not  bound  by  any  acts  of  parliament,  unless  particularly 
named.  (23) 

(■)  TB«p.l7,CUTln'«CMe.   SHOW.  Pul.  e.  31. 


(19I  The  United  States  has  no  cokmjes,  and  the  people  oftbe  States  and  Territories  are 
all  who  are  subject  to  the  laws.  The  Temtories  are  admitted,  as  States  when  the  popula- 
tion is  Bnfiicient  under  the  Act  of  Congress.  Inhabitants  of  the  District  of  Columbia  are 
also  subject  to  the  Laws. 

(30)  ^ee  an  elaborate  and  learned  argument  by  lord  Mansfield,  to  prove  the  king's  legu> 
lative  authority  by  his  prerogative  alone  over  a  ceded  conquered  conutiy.  Coivp.  2O14. — 
Christian. 

What  the  Ung  may  or  may  not  do,  by  virtue  of  his  prerogative,  with  reference  to  a 
conquered  or  ce£d  country,  is  very  elaborately  discussed.   (Chalm.  Opin.  169.)— Chittv. 

Laws  do  not  come  into  a  country  by  importation,  unless  along  with  a  colony,  and  then 
only  in  case  the  country  where  the  colony  is  planted,  be  vacant,  and  have  been  acciuired 
by  discovery  and  occupation;  but  not  when  the  coun^  has  been  acquired  by  cession  or 
conquest  Dutcher  v.  Culver,  i\  Minn.  600  ( 1877).  llie  presumption  that  the  conunou 
.law  prevails  in  those  States  originally  colonies  of  England,  does  not  extend  to  States  like 
Flonda,  Louisiana  aud  Texas,  where  organized  governments  existed  at  the  time  of  their 
accession  to  the  country,  which  laws  remained  in  force  until  abrogated  and  new  laws 
promulgated.  Norris  v.  Harris,  15  Cal.  253  (i860).  Fowler's  Hist  Law  Real  Prop.  65 
(i89S). 

(21)  The  laws  of  Spain  were  in  force  in  Mississippi  till  after  the  temtorial  government 
was  organized  under  act  of  Congress,  April  7,  1798.  Chew  v.  Calvert,  i  Walk.  (Miss.)  56 
(1818).     Canal  Commrs.  v.  People,  5  Wend.  461  (1R30). 

(22)  The  American  colonies  lived  under  the  English  law  up  to  the  revolution  in 
1776.  They  continued  to  be  ruled  by  it  until  the  Constitutions,  State  and  Federal, 
made  different  laws,  and  to^ay  where  it  has  not  been  changed  by  the  Constitutions, 
the  statutes,  or  a  long  line  of  decisions,  the  common  law  prevails  in  the  United 
SUtes. 

(33)  The  seventh  section  of  the  ststute  of  Frauds,  requiring  trusts  of  land  to  be  In  writ- 
ing, was  never  in  force  in  Delaware,  never  having  been  adopted  by  statute,  or  at  common 
law  in  tbisState.  Hall  v.  Livingston,  3  DeL  ch  366  (1869).  U.  a  v.  Wiltberger,  5  Wheat. 
1 14  ( 1820). 

Sir  William  Blackstone  considered  the  British  colonies  in  North  America  as  ceded 
or  conquered  countries,  and  thence  concluded  that  the  common  law  in  general  had  no 
allowance  or  authority  there.  But  this  was  an  error.  The  claim  of  Eng&nd  to  the  soil 
was  made  by  her  in  virtue  of  discovery,  not  conquest  or  cession.  The  aborigines  were 
considered  but  as  mere  occupants,  not  sovereign  proprietors;  and  the  argument  for  Uie 
justice  of  taking  possession  and  driving  out  the  natives  was  rested  upon  the  gronnd 
that  a  few  wandering  hordes  of  savages  had  no  right  to  the  exclusive  possession  and 
enjoyment  of  the  vast  and  fertile  regions  which  were  opened  for  the  improvement  and 
progress  of  civilized  man  by  the  discovery  of  the  New  World.  "  On  the  discovery  of 
thisimmence  continent,"  said  C,  J.  Marshall,  in  Johnson  v.  Mcintosh,  8  Wheaton,  582, 
"the  great  nations  of  Euroi>e  were  eager  to  appropriate  to  themselves  so  much  of  it  as 
they  could  respectively  acquire.  Its  vast  extent  offered  an  ample  field  to  the  ambition 
and  enterprise  of  all;  and  the  character  and  religion  of  its  inhabitants  afforded  an 
ajKtlogy  for  cansidering  them  as  a  people  over  whom  the  superior  genius  of  Europe 
might  claim  an  ascendancy.    The  potentates  of  the  Old  World  found  no  difficulty  in 
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With  respect  to  their  interior  polity,  our  colonies  are  properly  of  three 
sorts.     I.  Provincial  establishments,  the  constitutions  of  which  depend  on 


convincing  tlieniselves  tbat  tbey  made  ample  coDipensatioii  to  the  inbabitaots  of  the 
New  by  bestowing  on  tbem  civilization  and  Chriatianity  in  exchange  for  unlimited  inde- 
pendencfu  Bnt,  astheji  were  all  in  pursuit  of  nearly  the  same  object,  it  was  necessary,  in 
order  to  avoid  conflicting  settlements,  and  consequent  war  with  each  other,  to  establish 
a  principle  wbich  all  should  acknowledge  as  the  law  by  whicli  tfae  right  of  acquisition, 
which  tliey  all  asserted,  should  be  regulated  as  between  themselves.  This  prin- 
ciple was,  that  discovery  gave  title  to  the  government  by  whose  subjects  or  by  wnose 
authority  it  was  made,  against  all  other  European  goveraments,  which  title  might  be 
consummated  by  possession. 

"  The  eiclusion  of  all  other  Europeans  necessarily  gave  to  the  nation  making  the  dis- 
covery the  sole  right  of  acquiring  the  soil  from  the  natives,  and  establishing  settlements 
uiion  iL  It  was  a  right  with  which  no  Europeans  could  interfere.  It  was  a  right  which 
all  asserted  for  themselves,  and  to  the  assertion  of  which  by  others,  all  assented. 

"Those  relations  which  were  to  exist  between  the  discoverer  and  the  natives  were  to 
milated  by  themselves.  The  rights  thus  acquired  being  exclusive,  no  other  power 
d  interpose  between  them. 

"  In  the  establishment  of  these  relations,  the  rights  of  the  original  inhatntants  were  in 
no  instance  entirely  disregarded;  but  were  necessarily,  to  a  considerable  extent,  impaired. 
They  were  admitted  to  be  the  rightful  occupants  of  Uie  soil,  with  a  legal  as  well  as  Just 
claim  to  retain  possession  of  it.  and  to  use  it  according  to  their  own  discretion;  but  their 
rights  to  complete  sovereignty  ar  independent  nations  were  necessarily  diminished,  and 
their  power  to  dispose  of  the  soil  at  their  own  will  to  whomsoever  they  pleased,  was 
denied  bv  the  original  fundameatal  principle,  that  discovery  gave  exclusive  title  to  those 
who  made  it." 

It  Ibllows,  then,  that  the  true  principle  as  regards  the  British  colonies  in  this  cou&trv. 


be  rmila: 
conld  intt 


discovered  and  planted  by  English  subjects,  all  the  English  laws  then  in  being,  which 
are  the  tnrthright  of  every  subject,  are  immediately  there  in  force.  But  this  must  be 
understood  with  very  many  and  very  great  restrictions.  Such  colonists  carry  with  them 
only  so  much  ot  the  Enelisb  law  as  is  applicable  to  their  own  situation  and  the  condition 
"     I  infant  colony;  such,  for  instance,  as  the  general  rules  of  inheritance,  and  of  protec- 


lion  from  personal  injuries.  The  artificial  refinements  and  distinctions  incident  to  the 
liroperty  of  a  great  and  commercial  people,  the  laws  of  police  and  revenue,  (such  espe- 
lially  as  are  enforced  oy  penalties. )  the  mode  of  maintenance  for  the  established  clergy. 


thejnrisdiction  of  spiritual  courts;  and  a  multitude  of  other  provisions,  are  neither  necev 
sary  nor  convenient  for  them,  and  therefore  are  not  in  force." 

This  expresses  accurately  and  fiill;^  the  well-settled  and  repeatedly  recognized  doctrine 
cf  the  American  courts  upon  the  sulgect  of  the  extension  of  tbe  English  common  law  and 
statutes  to  this  country.  Our  ancestors  brought  with  them  only  such  parts  of  the  laws  of 
"igland  aa  were  adapted  to  their  new  condition,  and.  we  may  add  as  quite  important. 


oncy  of  moral  and  religious  principles,  and  who  were  deeply  imbued  vrith  notions  of  the 
right  of  men  to  live  ui^er  governments  of  their  own  choice.  All  the  great  safeguards  of 
political  liberty  which  were  consecrated  in  England  about  that  period  or  subsequently, 
oy  the  Bill  of  Rights  and  Act  of  Settlement,  were  received  and  neld  by  thetn  as  funda- 
mental to  all  free  government.  Not  only  so,  but  their  ideas  on  religious  freedom,  on  the 
administration  of  criminal  law,  and  on  Uie  process  and  pleading  in  courts,  were  simple, 
just,  and  humane.  There  never  was  an  oraer  of  provincial  nobility,  nor,  with  one  or 
two  unimportant  exceptions,  an  established  clergy,  in  any  of  the  colonies.  Thus,  not 
only  in  regard  to  the  common  law.  but  as  the  statutes  in  force  at  the  time  of  their  settle- 
ment, some  parts  were  adopted,  some  entirelv  rejected,  and  some  adopted  with  important 
modifications.  Some  British  statutes  passed  subsequent  to  that  date  were  in  some  cases 
nlently  adopted,  without  express  legislation,  the  lawyers  of  the  old  colonies,  having 
either  been  educated  in  England,  or  deriving  their  ideas  from  English  books,  adopted 
and  introduced  into  general  practice  and  understanding  such  improvements  as  they 
found  to  be  convenient. 

Equally  &lae  is  the  doctrine  asserted  that  these  colonies  were  subject  to  the  control  of 
the  parliament  The  colonies  were  never  represented  in  that  body;  and  although  the 
charters  were  derived  from  the  crown,  and  alt  admitted  a  common  allegiance  to  the 


e  sovereign,  it  did  not  therefore  follow  that  they  were  subject  to  Uie  legislative 
■umority  of  the  English  people.  The  great  principle  successfully  maintained  by  the 
American  Revolution  was  luat  taxation  and  representation  are  inseparable.  And 
■Ithough  in  the  early  port  of  the  struggle  the  Americans  were  ready  to  concede  the 
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the  respective  commissions  issued  by  the  crown  to  the  governors,  and  the 
instructions  which  usually  accompany  those  commissions;  under  the  authority 
of  which,  provincial  assemblies  are  constituted,  with  the  power  of  making 
local  ordinances,  not  repugnant  to  the  laws  of  England.  2.  Proprietary 
governments,  granted  out  by  the  crown  to  individuals,  in  the  nature  of 
feudatory  principalities,  with  all  the  inferior  regalities,  and  subordinate 
powers  of  legislation,  which  formerly  belonged  to  the  owners  of  counties- 
palatine:  yet  still  with  these  express  conditions,  that  the  ends  for  which  the 
grant  was  made  be  substantially  pursued,  and  that  nothing  be  attempted 
which  may  derogate  from  the  sovereignty  of  the  mother-country.  3.  Charter 
governments,  in  the  nature  of  civil  corporations,  with  the  power  of  makii^ 
by-laws  for  their  own  interior  regulations,  not  contrary  to  the  laws  of  Eng- 
land; and  with  such  rights  and  authorities  as  are  specially  given  them  in 
their  several  charters  of  incorporation.  The  form  of  government  in  most  of 
them  is  borrowed  from  that  of  England.  (24)  They  have  a  governor  named 
by  the  king,  (or,  in  some  proprietary  colonies,  by  the  proprietor,)  who  is 
his  representative  or  deputy.  They  have  courts  of  justice  of  their  own,  from 
whose  decisions  an  appeal  lies  to  the  king  and(25)  council  here  in  England. 
Their  general  assemblies,  which  are  their  House  of  Commons,  together  with 
their  council  of  state,  being  their  upper  house,  with  the  concurrence  of  the 
king  or  his  representative  the  governor,  make  laws  suited   to  their  own 

emergencie3.(26)  But  it  is  particularly  declared  by  statute  7  and  8 
♦109]     W.  III.  c,  22,  that  *all  laws,  by-laws,  usages,  and  customs,  which 

shall  be  in  practice  in  auy  of  the  plantations,  repugnant  to  any  law, 
made  or  to  be  made  in  this  kingdom  relative  to  the  said  plantations,  shall  be 
utterly  void  and  of  none  eflect.  And,  because  several  of  the  colonies  had 
daimed  a  scde  and  exclusive  right  c^  imposing  taxes  upon  themselves,  the 
statute  6  Geo.  III.  c  12  expressly  dedarcs,  that  all  his  majesty's  colonies  and 
plantations  in  America  have  been,  are,  and  of  right  ought  to  be,  subordinate 
to  and  dependent  upon  tfaeimperial  crown  and  parliament  of  Great  Britain ;  ( 27) 
who  have  full  power  and  authority  to  make  laws  and  statutes  of  sufBcient 

power,  provided  it  waa  nted  inerely  for  the  purpose  of  regulation,  and  not  for  revenue, 
befa*«  tbe  abnggle  diMed  all  such  dUtittctioiia  were  repudiated.  It  was  clearly  seen 
and  argued  that  no  such  power  over  the  fortnnea  and  industry  of  the  people  of  the 
colonies  could  with  saGdy  be  trusted  to  a  legialature  at  so  great  a  distance,  in  which  they 
had  no  voice,  which  coold  feel  no  ajmpady  for  them,  and  was  without  that  accurate 
and  hitiniBte  acqnaintance  with  their  character,  puianits,  and  resources,  which  is  neces- 
sary to  the  wise  and  impartial  exercise  of  such  a  power.— Shabswood, 

(34)  Valuable  and  interesting  diacuasions,  embracing  the  whole  field  of  the  origin  of  the 
Ameiican  law  and  tbe  rights  of  Americans,  are  found  in  2  Wilson's  Law  Lects.  48-50. 
Sedgw.  Stat,  and  Const.  Law.  6.  Story  on  Const  jj  157.  i  Benton's  Debates,  616,  Jeffer- 
son's works,  vol.  iv— 178.  Cooley  Const.  Lim.  33-35.  1  Kent  Comms.  473.  Bogardus 
V.  Trinitj'  Ch.,  4  Paige,  197. 

(as)  The  "and"  is  an  error  for  "in"  which  crept  into  the  work  after  Blackstone's 
death,  though  the  siat  ed.  by  Hargrave  (1844.)  gives  the  passage  as  Bl.  wrote  it. 

(36)  Of  the  American  colonies  which  subsequently  became  the  United  States,  New 
Hampshire,  New  York,  New  Jersey,  Virginia,  the  Carolinas,  and  Georgia,  were  provin- 
cial establishments  at  the  period  of  the  Revolution;  Maryland,  Pennsylvania,  and  Dela- 
ware were  proprietary  governments;  and  Massachusetts,  Rhode  Island,  and  Connecticut 
were  charter  governments. 

Mr.  Justice  Story  remarks  (t  Com.  on  the  Const.,  145)  that  Blackstone's  description 
of  charter  governments  is  by  no  means  just  or  accurate.  They  could  not  be  justly  con- 
sidered as  mere  civil  corporations  of  the  realm,  empowered  to  pass  by-laws;  but  rather 
as  great  political  establishments  or  colonies,  possessing  the  general  powers  of  govern- 
ment and  rights  of  sovereignty,  dependent  indeed  and  subject  to  the  realm  of  England, 
but  still  possessing  within  their  own  territorial  limits  the  general  powers  of  legi^ation 
and  taxation. — Sharswoos.  The  Organic  Act  of  the  Territory  of  Montana  did  not 
sanction  the  principle  of  the  common  law  prohibiting  aliens  from  holding  real  estate. 
Ty.  V.  Lee,  3  Mont.  151  (1S74). 

(37)  This  waa  denied  by  Otifl-Quincy  (Mass.)  510(1761). 
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validity  to  bind  the  colonies  and  people  of  America,  subjects  of  the  crown  of 
Great  Britain,  in  allcases  whatsoever.  (28)  And  this  authority  has  been  since 
very  forcibly  exemplified,  and  carried  into  act,  by  the  statute  7  Geo.  Ill,  c, 
59,  for  suspending  the  legislation  of  New  York;  and  by  several  subsequent 
statutes.  (29) 

These  are  the  several  parts  of  the  dominions  of  the  crown  of  Great  Britain, 
in  which  the  municipal  laws  of  England  are  not  of  force  or  authority,  merely 
as  the  municipal  laws  of  England.  Most  of  them  have  probably  copied  the 
spirit  of  their  own  law  from  this  original;  but  then  it  receives  its  obligation, 
,  aiid  authoritative  force,  bom  being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  person  of  the  king 
by  hereditary  descent,  by  purchase,  or  other  acquisition,  as  the  territory  of 
Hanover,  and  his  majesty's  other  property  in  Germany;  as  these  do  not  in 
any  wise  appertain  to  the  crown  of  these  kingdoms,  they  are  entirely  uncon- 
nected with  the  laws  of  England,  and  do  not  communicate  with  this  nation 
in  any  respect  whatsoever.  The  English  legislature  had  wisely  remarked 
the  inconveniences  that  had  formerly  resulted  from  dominions  on  the  conti- 
nent of  Europe;  from  the  Norman  territory  which  William  the  con- 
queror brought  with  him,  and  held  in  conjunction  with  the  *  English  [*iio 
throne;  and  from  Anjoo,  and  its  appendages,  which  fell  to  Henry 
the  Second  by  hereditary  descent.  They  had  seen  the  nation  engaged  for 
near  four  hundred  years  together  in  ruinous  wars  for  defence  of  these  foreign 
dominions;  till,  happily  for  this  country,  they  were  lost  under  the  reign  of 
Henry  the  Sixth.  They  observed  that,  from  that  time,  the  maritime  inter- 
ests of  England  were  better  understood  and  more  closely  pursued:  that,  in 
consequence  of  this  attention,  the  nation,  as  soon  as  she  had  rested  from  her 
civil  wars,  began  at  this  period  to  flourish  all  at  once;  and  became  much 
more  considerable  in  Europe  than  when  her  princes  were  possessed  of  a  large 
territory,  and  her  councils  distracted  by  foreign  interests.  This  experience, 
and  these  considerations,  gave  birth  to  a  conditional  clause  in  the  acl{o)  of 
settlement,  which  vested  the  crown  in  his  present  majesty's  illustrious  house, 
"  that  in  case  the  crown  and  imperial  dignity  of  this  realm  shall  hereafter 
come  to  any  person  not  being  a  native  of  this  kingdom  of'  England,  this 
nation  shall  not  be  obliged  to  engage  in  any  war  for  the  defence  of  any 
dominions  or  territories  which  do  not  belong  to  the  crowu  of  England,  with- 
out ctHisent  of  iiirliament"(3o) 

We  come  now  to  consider  the  kingdom  of  England  in  particular,  the  direct 
and  immediate  subject  of  those  laws,  concerning  whidi  we  are  to  treat  in  the 
ensuing  commentaries.  And  this  comprehends  hdt  only  Wales  and  Ber- 
wick,(3i)  of  which  enough  has  been  already  said,  but  also  part  of  the  sea. 
The  main  or  high  seas  are  part  of  the  'realm  of  England,  for  thereon  our 
courts  of  admiralty  have  jurisdiction, (32)  as  will  be  shown  hereafter;,  but 
(a)  Stat.  12  and  13  WIU.  III.  c.  S. 

(aS)  See  note  toQaincy's  Writoof  Ageistatice.  516-17,  5»  (i76>)- 

(39) By  33  Geo.  III.  c.  46,  bia  majesty  was  empowered  to  coaclude  a  truce  or  peace 
with  the  colonies  or  plaotations  in  America;  and,  bj'  his  letters  patent,  to  suspend  or. 
repeal  any  acta  of  parliameut  which  related  to  those  colonies.  And  by  the  first  article 
01  the  definitive  treaty  of  peace  and  Mendship  between  his  Britannic  majesty  and  the 
United  States  of  America,  sifted  at  Paris,  the  3d  day  of  September,  1783,  his  Britannic 
majesty  acknowledges  the  United  States  of  America  to  be  free,  sovereign,  and  indepen- 
dent States.  (Ann.  Rfeist.  ijSy.  Sia/e  Pafiers.)  And  13  Geo.  III.  c.  39  gives  his  majesty 
certain  poweis  for  the  Better  carrying  on  trade  and  commerce  between  England  ana  the 
United  States.— Chxisti AN. 

(y>)  Bowyer's  Com.  on  Const.  Law  Eng.  (1  ed.  1S46)  58. 

(311  Ibid.  39. 

(3a)  A  foreign  ship,  in  charge  of  a  foreigner  and  en  rouU  to  a  foreign  port,  ran  into  a 
British  ship  while  passing  within  three  milesof  the  English  shore,  and  drowned  a  passenger 
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they  are  not  subject  to  the  common  Iaw.(P)(.$$)  This  main  sea  begins  at 
the  low-water  mark.  But  between  the  high-water  mark  and  the  low-water 
mark,  where  the  sea  ebbs  and  flows,  the  common  law  and  admiralty  have 
divisum  imperium,  an  alternate  jurisdiction;(34)  one  upon  thewater,  when 

it  is  full  sea;  the  other  upon  the  land,  when  it  is  an  ebb.(^) 
*iii]  *The  territory  of  England  is  liable  to  two  divisions;  the  one  eccle- 
siastical, the  other  civil. 
I.  The  ecclesiastical  division  is  primarily  into  two  provinces,  those  of 
Canterbury  and  York.  A  province  is  the  circuit  of  an  archbishop's  juris- 
diction. Each  province  contains  divers  dioceses,  or  sees  of  suflragan  bishops; 
whereofCanterburyindudes  twenty-one,  and  York  three:  besides  the  bishopric 
of  the  isle  of  Man,  which  was  annexed  to  the  province  of  York  by  king 
Henry  VIII.  Every  diocese  is  divided  into  archdeaconries,  whereof  there 
are  sixty  in  all,  each  archdeaconry  into  rural  deaneries,  which  are  the  circuit 
of  the  archdeacon's  and  rural  dean's  jurisdiction,  of  whom  hereafter:  and 
every  deanery  is  divided  into  parishes.  (»') 

A  parish  is  that  circuit  of  ground  which  is  committed  to  the  chai^  of  one 
parson  or  vicar,  or  other  minister  having  cure  of  souls  therein.  These 
districts  are  computed  to  be  near  ten  thousand  in  number,  (j)     How  ancient 

(p)  Co,  Litb  zea  <r)  Cn.  Lltt  94. 

(qi  Flacb,  L.  78.  (ij  Glbraa'B  Biiiatn. 

thereon,  under  circumstances  amonnting  to  manslaugbter  bj  the  English  law.  It 
was  held  that  the  criminal  court  had  no  jurisdiction  to  tiythe  prisoner.  Queen  v.  Keyn, 
3  L.  R.  Bxch.  Div.  63-196  (1876).  Some  of  the  judges  rested  their  decision  flatly  upon 
the  ground  that  parliament  could  not  consistently,  with  the  accepted  principles  of  inter- 
national law,  apply  the  English  criminal  law  within  those  limits.     The  case  is  one  of 


of  all  the 

This  commonly  accepted  rule  of  the  limit  of  a  nation's  marine  jurisdiction  bein^a 
marine  leaKue  from  its  shores,  the  distance  to  which  a  cannon  shot  would  carry,  was  first 
fonnulatedby  Bynkerhock  in  the  catching  jjhiase,  "terrce  poleslas  finiiur,  ubi  fnilur 
armorum  vis"  the  sole  principle  contained  in  the  rule  being  that  a  nation's  ability  to 
enforce  its  territorial  jurisdiction,  was  to  be  measured  by  the  ctistance  to  which  the  ord- 
nance of  that  day  was  e&ectiye — viz.,  a  marine  league.  The  logic  of  the  rule  would 
extend  that  jurisdiction  to  include  the  greater  range  of  modem  guns— a  distance  of 
thirteen  to  sixteen  miles;  this,  in  the  English  Channel  and  elsewhere,  would  be  impossi- 
ble, and  might  occasion  such  a  conflict  of  jurisdiction  as  would  lead  to  the  overthrow  of, 
the  old  rule  and  the  opening  of  the  whole  question,  as  to  how  far  in  lact  the  shore  juris-' 
diction  does  extend. 

(33*  The  reason  given  in  the  text  for  the  dominion  of  England  over  the  high  seas  is 
clearly  insufficient;  for  the  courts  of  admiralty  of  all  nations  have  jurisdiction  thereon. 
It  is  now  a  well-established  and  recognised  principle  of  international  law  that  no  nation 
haaany  exclusive  dominion  over  the  high  seas,  which  are  the  highway  of  all  nations^ 
and  are  subject  not  to  the  jurisdiction  orany  particular  'country,  but  to  the  public  law  of 
the  whole  civilized  world.  However,  the  rightfiilness  of  exclusive  dominion  over  the 
high  seas  was  maintained  by  Selden  in  his  .^r^c/s«MKW,  and  controverted  byGrotiusin 
bis  Sfare  tiberutn;  and  England  has  long  claimed  such  a  right  over  the  four  seas  sur- 
rounding the  British  Isles.  Every  nation  has  nevertheless  exclusive  dominion  over  the 
sea  witldn  a  certain  distance  of  her  shores, — usually  agreed  to  be  as  far  as  a  cannon-shot 
will  reach  from  the  land,  or  a  marine  league.  It  has  been  thought  that  the  United  States, 
owing  to  her  extensive  Atlantic  coast,  has  a  right  to  claim  all  within  a  line  drawn  from  ^ 
one  headland  to  another;  at  least,  that  she  may  well  claim  that  the  neighboring  ocean 
within  that  distance  from  her  shores  shall  enjoy  immunity  from  the  hostilities  of  other 
nations.  In  1806,  the  government  of  the  United  States  thought  it  would  not  be  unreason- 
able, considering  the  extent  and  shoalness  of  the  coast  and  the  natural  indication  fur- 
nished by  the  well-deiined  path  of  the  Gulf  Stream,  to  expect  an  immunity  from 
belligerent  warfare  for  the  space  between  that  limit  and  the  American  shore.  I  Kent's 
Com.  30.     Bowyer's  Const  I-aw,  30.— Sharswood. 

(34]  Admiralty  jurisdiction  of  the  United  States  extends  over  all  of  the  navigable 
streams,  the  Great  lakes,  and  the  sea  to  the  extent  of  a  marine  league.  By  3  and  4  Vic. 
C65,  and  by  English  admiralty  court  of  1861  the  English  jurisdiction  is  wore  extensive 
than  the  United  States. 
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the  division  of  parishes  is,  may  at  present  be  difficult  to  ascertain;  for  it 
seems  to  be  agreed  on  all  hands,  that  in  the  early  ages  of  Christianity  tn  this 
island,  parishes  were  unknown,  or  at  least  signified  the  same  that  a  diocese 
does  now.  There  was  then  no  appropriation  of  ecclesiastical  dues  to  any 
particular  church;  but  every  man  was  at  liberty  to  contribute  his  tithes  to 
whatever  priest  or  church  he  pleased,  provided  only  that  he  did  it  to  some; 
or  if  he  made  no  special  appointment  or  appropriation  thereof,  they  were  paid 
into  the  hands  of  the  bishop,  whose  duty  it  was  to  distribute  them  among  the 
clergy,  and  for  other  pious  purposes,  according  to  his  own  discretion,  (/) 

Mr.  Camden(u)  says,  England  was  divided  into  parishes  by  Archbishop 
Honorius  about  the  year  630.  Sir  Henry  HobartCw)  lays  it  down,  that 
parishes  were  first  erected  by  the  council  of  Lateran,  which  was  held 
A.  D.  1 1 79-  Each  widely  differing  *from  the  other,  and  both  of  them  [*ii2 
perhaps  frtmi  the  truth;  which  will  probably  be  found  in  the  medium 
between  the  two  extremes.  For  Mr.  Selden  has  clearly  shown(x)  that  the 
clergy  lived  in  common  without  any  division  of  parishes,  long  after  the  time 
mentioned  by  Camden.  And  it  appears  from  the  Saxon  laws,  that  parishes 
were  in  being  long  before  the  date  of  that  council  of  Lateran,  to  which  they 
are  ascribed  by  Hobart. 

We  find  the  distinction  of  pauhes,  nay,  even  of  mother-churches,  so  early 
as  in  the  laws  of  king  Edgar,  about  the  year  970,  Before  that  time  the 
consecration  of  tithes  was  in  general  arbitrary;  that  is,  every  man  paid  his 
own  (as  was  before  observed)  to  what  church  or  parish  he  pleased.  But  this 
being  liable  to  be  attended  with  either  fraud,  or  at  least  caprice,  in  the  per- 
sons paying;  and  with  either  jealousies  or  mean  compliances  in  such  as  were 
competitors  for  receiving  them;(35)  it  was  now  ordered  by  the  law  of  king 
Edgar,(_j')  that  "  dentur  omnes  decima  primarue  eccksite  ad  quam  parochia 
perlinet." i^fi)  However,  if  any  thane,  or  great  lord,  had  a  church,  within 
his  own  demesnes,  distinct  from  the  mother-church,  in  the  nature  of  a  private 
chapel;  then,  provided  such  church  had  a  cemetery  or  consecrated  place  of 
burial  belonging  to  it,  he  might  allot  one-third  of  his  tithes  for  the  mainte- 
nance of  the  officiating  minister;  but  if  it  had  no  cemetery,  the  thane  must 
himself  have  maintained  his  chaplain  by  some  other  means;  for  in  such  case 
all  his  tithes  were  ordained  to  be  paid  to  the  primaria  eaksia  or  mother- 
church,  (a') 

This  proves  that  the  kingdom  was  then  generally  divided  into  parishes;C37) 
which  division  happened  probably  not  all  at  once,  but  by  degrees.  For  it 
seems  pretty  clear  and  certain  that  the  boundaries  of  parishes  were  originally 
ascertained  by  those  of  a  manor  or  manors:  since  it  veo'  seldom  happens 
that  a  manor  extends  itself  over  more  pari.shes  than  one,  though 
there  are  often  many  manors  in  one  parish.  *The  lords,  as  Chris-  [*1I3 
tianity  spread  itself,  began  to  build  churches  upon  their  own  demesnes 
or  wastes,  to  accommodate  their  tenants  in  one  or  two  adjoining  lordshi|»; 
and,  in  order  to  have  divine  service  regularly  performed  therein,  obliged  all 
their  tenants  to  appropriate  their  tithes  to  the  maintenance  of  the  one  offi- 
ciating minister,  instead  of  leaving  them  at  liberty  to  distribute  them  among 

(0  SeMofTitli.  9,«.  Zlniteu.    Hob.29&  (v)  C.  1. 

(B)  In  bin  SrUamia.  (i)  Ibid,  c  2.    See  aim  Ibe  lam  ol  King  CuiUW, 

lw>  Hob.  VDa.  c  11.  about  (he  rear  1030. 

(x|  01  (ithei,  c  >. 

'35)  The  General  Court  of  Virginia,  possessed  eccl^iaatical  jurisdiction  in  general, 
and  an  ecdedastical  court  might  censnre  or  deprive  a  priest  of  his  tienefice  if  there 
should  be  sufficient  cause.  Godwin  et  al.  v.  Lunans.  Thomas  JeBeraon,  Rept.  (Va.) 
93-9(1771).  Mr.  JeSerson,  himself,  was  of  counsel  in  this  case,  which  contains  some 
researcheanpon  therelatianofthe  Episcopal  Church  to  the  State. 

(36)  f "  Tlwt  all  tithea  be  given  to  the  mother  church  to  which  the  pariah  belongs."] 

(37)TuiT'    -   "^- --' 


tuipin  v.  Locket,  6  Call.  (Va.)  130(1604). 
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the  clergy  of  the  diocese  in  general ;  and  this  tract  of  land,  the  tithes  whereof 
were  so  appropriated,  formed  a  distinct  parish.  Which  will  well  enough 
account  for  the  frequent  intermixture  of  parishes  one  with  another.  For,  if 
a  lord  had  a  parcel  of  land  detached  from  the  main  of  his  estate,  but  not  suffi- 
cient to  form  a  parish  of  itself,  it  was  natural  for  him  to  endow  his  newly 
erected  church  with  the  tithes  of  those  disjointed  lands:  especially  if  no 
church  was  then  built  in  any  lordship  adjoining  to  those  outlying  parcels. 

Thus  parishes  were  gradually  formed,  and  parish  churches  endowed  with 
the  tithes  that  arose  within  the  circuit  assigned.  (38)  But  some  lands,  either 
because  they  were  in  the  hands  of  irreligious  and  careless  owners,  or  were 
situate  in  forests  and  desert  places,  or  for  other  now  unsearchable  reasons, 
were  never  united  to  any  parish,  and  therefore  continue  to  this  day  extra- 
parochial;  and  their  tithes  are  now  by  immemorial  custom  payable  to  the 
king  instead  of  the  bishop,  in  trust  and  confidence  that  he  will  distribute 
them  for  the  general  good  of  the  church:(a)  yet  extra-parochial  wastes  and 
marsh-lands,  when  improved  and  drained,  are  by  the  statute  17  Geo.  II,  c. 
37,  to  be  assessed  to  all  parochial  rates  in  the  parish  next  adjoining.  And 
thus  much  for  the  ecclesiastical  division  of  this  kingdom. 

3.  The  civil  division  of  the  territory  of  England  is  into  counties,  of  those 
counties  into  hundreds,  of  those  hundreds  into  tithings  or  towns.  (39)  Which 
division,  as  it  nowstands,  seems  to  owe  its  original  to  king  Alfred,  (40) 
♦114]  who,  to  prevent  *the  rapines  and  disorders  which  formerly  prevailed 
in  the  realm,  instituted  tithings,  so  called  from  the  Saxon,  because 
ten  freeholders,  with  their  families,  composed  one.  (41)  These  all  dwelt 
together,  and  were  siireties  or  free  pledges  to  the  king  for  the  good  behavior 
of  each  other;  and,  if  any  offence  was  committed  in  their  district,  they  were 
bound  to  have  the  offender  forthcoming.  (^)      And  therefore  anciently  uo 

(a)3lnM.64T.    2  Bep.  41.    do.  Etii.  fill.  JuntoiccbAi&inf  eMeuntnm,  ^"— ("TbebM  nnd 

ib\  FItL  1. 4T.    Tbls  Ibe  l>w»  of  king  Edmrd  Che  (treMem  Kcurlly  by  which  all  pemoiu  us  kept  In 

Conteoor,  e.  30,  rerr  justly  entitled,  "iwnnia  d  tbe  ufnt  Mate :  which  wu  enacted  lu  UilimBDner. 

BuBtna  Mmribu.  per  ouoin  anne*  tiala /irmittbiio  tnt-  that  erer;  ten  should  be  aurettes  for  each  other. "] 

tinentUTi — qitm  hoc  moaoJUbat^  ipiod  tub  dexmaUJtde- 

(39)  Atty.  Gen.  v.  Bardley,  8  Prioes Rpta.  (Bag.  Szcli.)  6a  (1S30). 

(39)  Counties  are  civil  diviaiotis  of  the  State  for  political  and  judicial  purposes  and  ore 
ita  auxiliaries  and  instrumentalities  in  the  administnition  of  its  K°vemtDent  Cole  v. 
White  County,  32  Ark.  51  (1877).  Patterson  f.  Temple,  37  Ark.  306  (1871).  It  can  hardly 
be  denied  that  a  county  is  a  "  municipal  corporation."  Ex  parte  Selma  &  G.  R.  R.  Co., 
45  Ala.  733  (1871).  The  distinction  oetween  an  unincorporated  county  as  a  quasi  cor- 
poration and  one  actually  incorporated  ia  immaterial: — a  county  havinz  chaige  and 
supervision  of  the  public  roads  therein,  is  liable  for  an  injury  resulting  m>m  a  failure 
properly  to  maintain  those  roads.     Eastman  v.  Clackamas,  31  Fed.  Rep.  19  (1887). 

(40)  Modern  researches  into  the  more  remote  periods  of  antiquity  have  led  to  the  dia- 
covery,  that  the  learned  commentator  was  incorrrct  in  ascribing  the  institution  of  these 
civil  divisions  of  the  kingdom  to  Alfred.  In  the  reign  of  Ina,  king  of  the  West  Saxons, 
towards  the  end  of  the  seventh  centuiy,  the  tithing  and  shire  are  both  mentioned.  Anil 
no  doubt  they  were  brought  Irom  the  continent  by  some  of  the  firet  Saxon  settlers  in 
this  island;  for  the  tithing,  hundred,  and  shire,  are  noticed  in  the  capitularies  of  the 
Pranks,  before  the  year  630,  whence  it  is  reasonably  inferred,  they  were  known  in  Prance 
at  least  two  centuries  before  the  reign  of  Alfred.  It  may  therefore  be  concluded,  that, 
atHOUg  the  people  of  this  country,  they  were  part  of  those  general  customs  which  Alfred 
collected,  arranged,  and  improved  into  an  umform  system  of  jurisprudence.  See  Whita- 
ker's  History  of  Manchester;  Montesquieu,  Gsprit  des  Lois,  torn  a,  p.  376;  Stuart's 
Diss,  on  the  English  Constitution.  3S4;  and  Henry's  History  of  Great  Britain.— Chittv. 

{41)  "The  principle  of  making  all  the  members  of  a  territorial  or  numerical  division 
anretiea  for  each  other  in  criminal  matters,  which  has  been  the  basis  of  legiilatjon  in 
many  countries  from  very  early  times,  comes  down  to  us  through  the  decennaries  of 
Alfiwl,  the  statutes  of  hue  and  cry,  and  all  the  acta  of  parliament  making  the  htlttdred 
liattle  for  ounces  committed  in  its  district.  But  the  benefits  of  an  act  making  town* 
liable  for  property  destroyed  by  rioters,  do  not  extend  to  a  case  where  the  riot  grew  out 
of  a  dispute  between  persons  engaged  in  gambling  in  a  saloon."  Underbill  v.  City  of 
Manchester,  45  N.  H.  331  (1864). 
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man  was  suffered  to  abide  in  England  above  forty  days,  unless  he  were 
enrolled  in  some  tithing  or  decennary,  (c)  One  of  Uie  principal  inhabitants 
of  the  tithing  is  annually  appointed  to  preside  o\'er  the  rest,  being  called 
the  tithing-man,  the headborough,  (words  which  speak  their  own  etymology,) 
and  in  some  countries  the  borsholder,  or  borough' s-ealder,  being  supposed 
the  disereetest  man  in  the  borough,  town,  or  tithing. (rf) 

Tithings,  towns,  or  vills,  are  of  the  same  signification  in  law;  and  are  said 
to  have  had,  each  of  them,  originally  a  church  and  celebration  of  divine 
service,  sacraments,  and  burials:(^)  though  that  seems  to  be  rather  an 
ecclesiastical,  than  a  civil,  distinction.  The  word  /own  or  vi/i  is  indeed,  by 
the  alteration  of  times  and  language,  now  become  a  generical  term,  compre- 
hending under  it  the  several  species  of  cities,  boroughs,  and  common 
towns.(42)  A  city  is  a  town  incorporated,  which  is  or  hath  been  the  see 
of  a  bishop;  and  though  the  bishopric  be  dissolved,  as  at  Westminster,  (43) 
yet  it  still  remaineth  a  city,  (/)  A  borough  is  now  understood  to  be  a 
town,  either  corporate  or  not,  that  sendeth  burgesses  to  parliament,  ig) 
Other  towns  there  are,  to  the  number,  Sir  Edward  Cokesays,(A)  of  8803, 
which  are  neither  cities  nor  boroughs;  some  of  which  have  the  privile^ 
of  markets  and  others  not;  but  both  are  equally  towns  iu  law.  To 
several  of  these  towns  there  are  small  appendages  belonging,  called 
*hamlets,  which  are  taken  notice  of  in  the  statute  of  Exeter,(()  [*ii5 
whidi  makes  frequent  mention  of  entire  vills,  demi-vills,  and  hamlets. 

(e)  MItr.  c  1.  *  8.  (d)  Litt.  i  IM. 

(<A  nncb.  L.  &  {h)l  lust:  116. 

It)  I  Iu*.  lU.  jf)  14  EdW.  L 
(/)  Ca  un.  IODl 

Ua] Carrington  v.  Wycombe  Rwy.  Co.,  i  Bq.  Cases  L.  R.  815-33  (1S66). 

(43)  Westminster  was  one  of  the  new  bishoprics  created  by  Henry  VIII.  out  of  the  reve- 


of  the  diaoolved  monasteries.  (3  Bum,  E.  L.  78.)  Thomas  Thlrlby  was  the  only 
bishop  that  ever  filled  that  see,  (Godw.  Com.  de  Frees.  570:)  he  surrendered  the  bishopric 
to  Ed.  VI.,  30th  March,  1550,  and  on  the  same  day  it  was  dissolved  and  added  wun 
to  the  bishopric  of  London.  (Rym.  Foed.  i^  torn,  p  233.)  Queen  Mary  afterwards  filled 
the  church  with  Benedictine  monks,  and  Blu. ,  by  authonty  of  parliament,  turned  it  into 
a  collegiate  church  subject  toa  dean;  butitretained  the  name  of  city,  not  perhaps  because 
it  had  been  a  bishop's  see,  but  because,  in  the  letters  patent  erectin);  it  into  a  bishopric, 
king  Hem^  declared,  volumus  itaque  et  per prasenUsordinamus  quod  eccUsia  cathearalis 
et  udes  episcopalis,  ac  quod  tola  villa  nostra  IVesimonaiierii  sit  ctvitas,  ipsamque  civita- 
UiH  WesiintmasUrii  voeari  et  nominari  voiumus  el  decemimus.  [We,  therefore,  will 
and  <Hdain  by  these  presents,  that  the  Cathedral,  and  Bishop's  see,  and  onr  whole  town 
of  Westminster  become  a  city,  and  that  it  be  named  and  called  the  city  of  Westminater  ] 
There  was  a  similar  clause  m  &Tor  of  the  other  five  new-created  cities,  viz.  Chester, 
Peterborough,  Oxford,  Gloucester,  and  Bristol.  The  charter  for  Chester  is  in  Gibs.  Cod. 
1449,  and  that  for  Oxford  in  Rym.  Peed.  14  torn.  754.  t,<»d  Coke  seems  anrious  to  rank 
Cambridge  among  the  cities,  b«caase  he  finds  it  called  <:t'M7iu  in  an  ancient  record,  which 
he  "  thought  it  good  to  mention  in  remembrance  of  his  love  and  duty,  alma  malri 
atademia  CanlMrirug."  (Co.  Litt,  109.)  The  present  learned  Vjnerian  professor  of 
Qxlbnt  has  produced  B  decisive  authority  that  cities  and  bishops'  sees  had  not  orisinally 
any  necessary  connection  with  each  other.  It  is  that  of  Ingulphus,  who  relates  Uiat,  at 
the  great  connd]  assembled  in  1071,  to  settle  the  claim  of  precedence  between  two  arch- 
bishopB,  it  was  decreed  that  bishops'  sees  should  be  tranaferted  from  towns  to  cities.  ( 1 
Woodd.  303.  J  In  Will.  Malm.  Soip.  Ang.  p.  314,  it  is  concessum  est  episcopis  de  viltis 
trantire  in  civitates.  [It  was  conceded  by  the  bishops  that  they  might  pass  over  from 
towns  to  dties.] 

The  accidental  coincidence  of  the  same  number  of  bishops  and  cities  would  naturally 
produce  the  supposition  that  they  were  connected  together  as  a  necessary  cause  and 
efect.  It  is  certainly  (ss  Mr.  Wooddeson  observes)  a  strong  confirmation  of  this  author- 
ity, that  the  same  distinction  is  not  paid  to  bishop'  sees  in  Ireland  Mr.  Hargrave,  in 
his  notes  to  Co.  Litt.  no,  proves,  that,  although  Westminster  is  a  city,  and  has  sent 
dtiiens  to  parliament  since  the  time  of  Ed.  VI.,  it  never  was  incorporated;  and  this  is  a 
striking  instance  in  contradiction  of  the  learned  opinions  there  referred  to,  viz. :  that  the 
king  conid  not  grant  within  time  of  memory  to  any  place  the  right  of  sending  members 
to  pBTliaiBeat  without  fiiat  creating  that  place  a  corporation.— Christian. 
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Entire  vills  Sir  Henry  Spelman(^)  conjectures  to  have  consisted  of  ten 
freemen,  or  firank-pledges,  demi-vills  of  five,  and  hamlets  of  less  than  five. 
These  little  collections  of  houses  are  sometimes  under  the  same  administration 
as  the  town  itself,  sometimes  governed  by  separate  officers ;  in  which  last  case 
they  are,  to  some  purposes  in  law,  looked  upon  as  distinct  townships.  These 
towns,  as  was  before  hinted,  contained  each  originally  but  one  parish,  and 
one  tithing;  though  many  of  them  now,  by  the  increase  of  inhabitants,  are 
divided  into  several  parishes  and  tithings;  and  sometimes,  where  there  is  but 
one  pansh,  there  are  two  or  more  vilb  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  so  ten  tithings 
composed  a  superior  division,  called  a  hundred,  as  consisting  of  ten  times  ten 
&milies.  The  hundred  is  governed  by  a  high  constable,  or  bailiff,  and 
formerly  there  was  regularly  held  in  it  the  hundred  court  for  the  trial  of 
causes,  though  now  fallen  into  disuse.  In  some  of  the  more  northern 
counties  these  hundreds  are  called  wapentakes.  (/ )  (44) 

The  subdivision  of  hundreds  into  tithings  seems  to  be  most  peculiarly  th3 
invention  of  Alfred:  the  institution  of  hundreds  themselves  he  rather  intro- 
duced than  invented;  for  they  seem  to  have  obtained  in  Denmark:(m)  and 
we  find  that  in  Prance  a  regulation  of  this  sort  was  made  above  two  hundred 
years  before,  set  on  foot  by  Clotharius  and  Childebert,  with  a  view  of  obliging 
each  district  to  answer  for  the  robberies  committed  in  its  own  division.  These 
divisions  were,  in  that  country,  as  well  military  as  civil,  and  each  contained 
a  hundred  freemen,  who  were  subject  to  an  officer  called  the  cenUnarius, 
a  number  of  which  cenlenarii  were  themselves  subject  to  a  superior 
*ii6]  office  called  the  count  or  comes,  {n)  And  *indeed  something  like  this 
institution  of  htindreds  may  be  traced  back  as  far  as  the  ancient 
Germans,  from  whom  were  derived  both  the  Franks,  who  became  masters  of 
Gaul,  and  the  Saxons,  who  settled  in  England;  for  both  the  thing  and  the 
name,  as  a  territorial  assemblage  of  persons,  from  which  afterwards  a  territory 
itself  might  properly  receive  its  denomination,  were  well  known  to  that  war- 
like people.  "  Centeni  ex  singulis  pagis  sunt,  idque  ipsum  inter  suos 
vocantur;  et  quod  prima  numerus  fuit,  jam  nomen  el  honor  est. "  (o)  (45) 

An  indefinite  number  of  these  hundreds  make  up  a  county  or  shire.  Shire 
is  a  Saxon  word  signifying  a  division;  but  a  county,  comitaius,  is  plainly 
derived  from  comes,  the  count  of  the  Franks;  that  is,  the  earl,  or  alderman 
(as  the  Saxous  called  him)  of  the  shire,  to  whom  the  government  of  it  was 
intrusted.  This  he  usually  exercised  by  his  deputy,  still  called  in  Latin  vi^- 
comes,  and  in  English  the  sheriff,  shrieve,  or  shire-reeve,  signifying  the 
officer  of  the  shire,  upon  whom,  by  process  of  time,  the  civil  administration  of 
it  is  now  totally  devolved.  In  some  counties  there  is  an  intermediate  division 
between  the  shire  and  the  hundreds,  as  lathes  in  Kent,  and  rapes  in  Sussex, 
each  of  them  containing  about  three  or  four  hundreds  apiece.  These  had 
formerly  their  lathe-reeves,  and  rape-reeves,  acting  in  subordination  to  the 
shire-reeve.     Where  a  county  is  divided  into  three  of  these  intermediate 

n\  MontCTq.  Sri.  L.  30,  Yl. 


a 


Tacit,  dc  MorBi.  Qtrnum.  6. 


(44)  Et  quod  Angli  voeanl  hundredum,  eomitatus  Vorishirf,  Lincolnshire,  Nailing- 
hams/lire,  Leiceitershire,  el  Norlkampionshire,  vocant  wapentachium.  (LI.  Edw.  c.  ^3.) 
[And  that  which  the  English  call  a  hundred,  the  counties  of  Yorkshire,  Lincolnahire, 
NottinKhatnshire,  Leicester^ire,  and  NorthamptoiiBhire  call  a  wappentalce.]  And  it 
proceeds  to  explain  why  they  are  called  so, — viz.:  because  the  people  at  a  public 
meeting  confirmed  their  union  with  the  governor  by  touching  bis  weapon  or  tance. — 
Christian. 

(45)  ["Bacb  village  is  divided  into  hundreds,  and  are  90  called  by  their  inhalutants;  and 
that  which  first  was  a  mere  number  has  now  become  both  a  name  and  an  honor. "] 
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jurisdictions,  they  are  called  trithing5,(;^)  which  were  anciently  governed  by 
a  tritfaing-reeve.  These  trithings  still  subsist  in  the  large  county  of  York, 
where,  by  an  easy  comipliou,  they  are  denominated  ridings;  the  north,  the 
east,  and  the  west  riding.  The  number  of  counties  in  England  and  Wales 
have  been  different  at  different  times;  at  present  they  are  forty  in  £ng'.aud 
and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  and  Lancaster,  are  called 
counties  palatine.  The  two  former  are  such  by  prescription  or  im- 
memorial custom,  or  at  least  as  old  as  *the  Norman  conq«est:(?)  [*ii7 
the  latter  was  creflted  by  king  Edward  IIL  in  favor  of  Henry 
Plantagenet,  first  earl  and  then  duke  of  Lancaster;(r)  whose  heiress  being 
married  to  John  of  Gaunt,  the  king's  son,  the  franchise  was  greatly  enlarged 
and  coufinned  in  parliament,(f)  to  honor  John  of  Gaunt  himself,  whom,  on 
the  death  of  his  father-in-law,  the  king  had  also  created  duke  of  Lan- 
caster. (0  Counties  palatine  are  so  called  a  palatio,  because  the  owners 
thereof,  the  earl  of  Chester,  the  bishop  of  Durham,  and  the  Duke  of  Lan- 
caster, had  in  those  counties  jura  regalia,  as  fully  as  the  king  hath  in  his 
palace;(46)  regalem  poiesiatem  in  omnibus,  (47)  as  Bracton  expresses  it.  (w) 
They  might  pardon  treasons,  murders,  and  felonies;  they  appointed  all 
juices  and  justices  of  the  peace;  all  writs  and  indictments  ran  in  their 
names,  as  in  other  counties  in  the  king's;  and  all  offences  were  said  to  be 
done  against  their  peace,  and  not,  as  in  other  places,  contra  pacem  domini 
reg^.(w)(4&)  And  indeed  by  the  ancient  law  in  all  peculiar  jurisdic- 
tions, (49)  offences  were  said  to  be  done  against  his  peace  in  whose  court 
they  were  tried;  in  a  court-leet,  contra  pacem  domini:[^^o)  in  the  court  of  a 
corporation,  contra  pacem  6at/ivorum,-(^i)  in  the  sheriff's  court  or  toum, 
contra  pacem  vice-comi/is.i^Xs^')  These  palatine  privileges  (so  similar  to  the 
regal  independent  jurisdictions  usurped  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  state  of  the  first  feodal  kingdoms  in  Europe,)  (^y) 
were,  in  all  probability,  originally  granted  to  the  counties  of  Chester  and 
Durham,  because  they  bordered  upon  inimical  countries,  Wales  and  Scotland, 
in  order  that  the  inhabitants,  having  justice  administered  at  home,  might 
not  be  obliged  to  go  out  of  tjie  county,  and  leave  it  open  to  the  enemy's 
incursions;  and  that  the  owners,  being  encouraged  by  so  large  an  authority, 
might  be  the  more  watchful  in  its  defence.  And  upon  this  account 
also  there  were  formerly  two  other  counties  palatine,  *Pembrokeshire  [*ii8 
and  Hexhamshire,  the  latter  now  united  with  Nortbumberland;  but 
these  were  abolished  by  parliament,  the  former  in  27  Hen.  VIII.,  the  latter 
in  14  Eliz.  And  in  37  Hen.  VIII.  likewise,  the  powers  before  mentioned  of 
owners  of  counties  palatine  were  abridged;  the  reason  for  their  continuance 
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(It  Sold.  <n  Haa.  Hagn.  c.  2. 
it)  RobertBOD.  Cb&.  V.  1.  SO. 


(46)  For  a  while  men  specnlated  as  to  whether  in  an  extreme  case  the  Bariof  Chester 
as  connt  of  the  palace  miglit  not  have  some  coercive  power  over  the  king.  This  theorr 
was  borrowed  from  the  Germans,  but  never  had  any  warrant  in  English  precedents.  Poll. 
&.  Mait..  Hist.  Bng.  Law,  vol.  i,  p.  161. 


(49)  Th 

(50)  [Ai 
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(1  The  privileges  spoker 

I  fAgainst  the  peace  of 
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(53)  [Against  the  peace  of  the  sbcriff.] 
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in  a  manner  ceasing;  tbougti  still  all  writs  are  witnessed  in  their  names,  and 
all  forfeitures  for  treason  by  the  common  law  accrue  to  them.(?) 

Of  these  three,  the  county  of  Durham  is  now  the  only  one  remaining  in 
the  hands  of  a  subject;  for  the  earldom  of  Chester,  as  Camden  testifies,  was 
united  to  the  crown  by  Henry  III.,  and  has  ever  since  given  title  to  the 
king's  eldest  son.  And  the  county  palatine,  of  duchy,  of  Lancaster,  was  the 
property  of  Henry  Bolingbroke,  tiie  son  of  John  of  Gaunt,  at  the  time  when 
he  wrested  the  crown  from  king  Richard  II.  and  assumed  the  title  of  king 
Henry  IV.  But  he  was  too  prudent  to  suffer  this  to  be  united  to  the  crown, 
lest,  if  he  lost  one,  he  should  lose  the  other  also;  for,  as  PIowden(<i)  and  Sir 
Edward  Coke(i)  observe,  "he  knew  he  had  the  duchy  of  Lancaster  by  sure 
and  indefeasible  title,  but  that  his  title  to  the  crown  was  not  so  assured;  for 
that,  after  the  decease  of  Richard  II.  the  right  heir  of  the  crown  was  in  the 
heir  of  Lionel,  duke  of  Clarence,  second  sou  of  Edward  III. ;  John  of  Gaunt, 
father  to  this  Henry  IV.,  being  but  the  fourth  son."  And  therefore  he 
procured  an  act  of  parliament,  in  the  first  year  of  his  reign,  ordaining  that 
the  duchy  of  Lancaster,  and  all  other  his  hereditary  estates,  with  all  their 
royalties  and  franchises,  should  remain  to  him  and  his  heirs  forever;  and 
should  remain,  descend,  be  administered,  and  governed,  in  like  manner  as  if 
he  never  had  attained  the  regal  dignity:  and  thus  they  descended  to  his  son 
and  grandson,  Henry  V.  and  Henry  VI.,  many  new  territories  and  privileges 

being  annexed  to  the  duchy  by  the  former.(c)  Henry  VI.  being 
*ii9]     attainted  in  i  Edw.  IV.  this  duchy  was  declared  in  parliament  *to 

have  become  forfeited  to  the  crown, (i^)  and  at  the  same  time  an  act 
was  made  to  incorporate  the  duchy  of  Lancaster,  to  continue  the  county  pala- 
tine, (which  might  otherwise  have  determined  by  the  attainder,)(ir)  and  to 
make  the  same  parcel  of  the  duchy;  and  farther,  to  vest  the  whole  in  king 
Edward  IV.  and  his  heirs,  kings  of  England,  forever;  but  under  a  separate 
guiding  and  governance  from  the  other  inheritances  of  the  crown.  And  in 
I  Hen.  VII.  another  act  was  made,  to  resume  such  parts  of  the  duchy  lands 
as  had  been  dismembered  from  it  in  the  reign  of  Edw.  IV.,  and  to  vest  the 
inheritance  of  the  whole  in  the  king  and  his  heirs  forever,  as  amply  and 
largely,  and  in  like  manner,  form,  and  condition,  separate  fh>m  the  crown  of 
England  and  possession  of  the  same,  as  the  three  Henries  and  Edward  IV.., 
or  any  of  them,  had  and  held  the  same.Cy) 

The  Isle  of  Ely  is  not  a  county  palatine,  though  sometimes  erroneously 
called  so,  but  only  a  royal  franchise;  the  bishop  having,  by  grant  of  king 
Henry  the  First,  jura  regalia  within  the  Isle  of  Ely,  whereby  he  exercises  a 

jurisdiction  over  all  causes,  as  well  criminal  as  civil. (^) 
*i2o]         *There  are  also  counties  corporate,  which  are  certain  cities  and 

towns,  some  with  more,  some  with  less  territory  annexed  to  them;  to 
which,  out  of  special  grace  and  favor,  the  kings  of  England  have  granted 
the  privilege  to  be  counties  of  themselves,  and  not  to  be  comprised  in  any 


_  . —  ^   — „.  ducSjrof  LancBiter 

1  VcDtr.  157.  VBa  bv  do  Ineani  Cbereb;  mode  ■  wpanH  Inheii- 

Bome  have  enlertalned  u  opinion  (Plowd,  tance  from  the  rest  of  Ihe  roy«l  pucrlmnni.  uln™  It 
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ceiulble  to  his  Dstural  heirs.  Independen.  .^ . 

■UCCenlOD  to  theurnwn.    And.  It  tbta  notton  were  those  ludge*.  who  held  JFIowd  Z:i,)lhM  notwlth- 

well  founiled.  It  might  haTc  become  a  very  curious  Mandlog  the  atatutenrHenry  Vn..<whtch  wuonlr 


thlaact  the  right  of 
■      ■       dn<3li    ■ 


IB  fonnerly  In  that  ol  Hepry  IV.,  and  wa«  dea-       of  Lanoawer,  In  the  en 


queatlon,  at  tbe  time  of  tbe  reTolutlon  In  1«B8.  In  an  artof  tnumptlon,)  the  duchvitlll  remal 

whom  the  rijtht  of  the  duohv  remained  after  king  entaWlebEd  by  the  afl  of  Edward  IV.,  aejiaral 

Jame«>  abdication,  and  prenous  to  the  attainder  ol  the  other  poneivloni'  nf  theerown  In  order  and  gov- 

Uie  pretended  prince  of  Wales.    ButiCisobwrTable.  enunent,  but  united  in  point  of  Inheritance. 


that  in  the  same  act  tlie  duchy  of  Oorawall  Ii  also 
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other  county;  but  to  be  governed  by  their  own  sheriffs  and  other  magistrates, 
so  that  no  officers  of  the  county  at  large  have  any  power  to  intenneddle 
therein.  Such  are  London,  York,  Bristol,  Norwich,  Coventry,  and  many 
others.    And  thus  much  of  the  countries  subject  to  the  laws  of  England.  (53) 

(53)  B^  ^ft-  i-  ^^^-  S  o^  the  constitution  of  the  United  State*,  "  Cougnm  shall  have  power 
to  exerctte  exclusive  leg^isUtion  in  s,lt  cases  whatsoever  over  snch  district  (not  exceeding 
ten  miles  square)  as  may  by  cession  of  particular  States,  and  the  acceptance  of  Congress, 
become  tfae  seat  of  the  government  of  the  United  States,  and  to  exercise  like  authority 
over  all  places  pnrchasM  by  the  consent  of  the  legislature  of  the  State  in  which  Qie 
le  shall  be,  for  the  erection  of  fbrU,  mwazines,  anenals,  dock-yards,  and  other  needfiil 


II  places  pnrchasM  by  the  consent  of  the  legislature  of  the  State  in  which  the 

lafl  be,  for  the  erection  of  fbrU,  mwazines,  anenals,  dock-yards,  and  other  needfiil 

buildings."     Accordingly,  the  District  of  Columbia  was  ceded  by  the  States  of  Maryland 


d  Virginia  to  the  United  States  and  accepted    , 

By  art  iv.  sec.  3  of  the  constitntion  of  uie  United  States,  "  The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  regulations  respecting  the  territoiy  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this  constitution  ^all  be  so 
construed  as  to  prejudice  any  claims  of  the  United  Statesor  of  any  particular  State." 

It  has  been  often  doubted  whether  the  United  States  have  any  constitutional  power 
to  acquire  new  territory.  However.  Louisiana  was  purchased  from  France,  Florida  fiDm 
Spain,  and  a  very  extensive  territory  was  acquired  oy  treaty  from  Mexico.  The  tWtb- 
westem  territory,  acquired  previous  to  the  adoption  of  the  federa.!  constitution,  by 
cession  from  Virginia,  was  regulated  by  "An  ordinance  for  the  government  of  the  tem- 
toTT  of  the  United  States  northwest  of  the  river  Ohio,"  adopted  l>y  the  Old  Congiesa, 
July  i.^,  1787.  Territorial  governments  have  from  time  to  time  been  organized  out  of 
ue  other  territories  of  the  United  States. 

The  (jiaTBCter  and  extent  of  the  power  of  Congress  over  the  Territories  have  been  tbe 
subject  of  repeated  and  exdted  discussion  both  in  and  out  of  Congress.  On  this,  as  on 
most  other  questions  connected  with  the  authority  of  the  fed^al  government,  the 
National  and  State-Rights  schools  have  diSered. 

The  former  bold  tlmt,  under  the  constitution.  Congress  have  absolute  and  despotic 


right  to  do,  if  in  their  judgment  it  will  conduce  to  tbe  "general  welfare."  Hence  they 
construe  the  power  "  to  dispose  of  and  make  all  needfiU  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  State«"  aa  the  same  in  emct  as  the 
"  power  to  exercise  legislation  in  all  coses  whatsoever." 

Tbe  State-Rights  school,  on  the  contrary,  hold  that  the  clause  in  tbe  constitution 
abont  the  Territories  relates  to  them  only  aa  property,  and  gives  no  right  to  Congress  to 
govern  them;  that  their  riglit  to  government  springs  Irom  their  acqiuntion  of  uem  by 
cession,  and  is  not  theielore  abmlute.  Territory  acquired  under  the  right  to  declare 
war  and  make  treaties  belongs  to  the  States  as  States,  and  Congress  can  only  legislate  in 


of  the  constitution.  They  have  the  authority  to  maintain  peace  and  <nder,  and  to 
establish  tribunals  for  the  administration  of  criminal  and  civil  justice  according  to  the 
law  of  the  land  as  it  existed  at  the  time  of  the  cession;  but  they  can  no  more  chuige  the 
law  of  the  land  in  a  Territory  than  they  can  in  a  State.  They  cannot  regulate  private 
property  or  interfere  vrith  private  rights.  In  short,  the  law  of  the  ceded  territory  on  all 
subjects  not  within  the  delegated  powers  of  Congress  in  the  States  must  continue  until 
changed  by  Uie  only  Intimate  authority,  when  the  people  of  such  Territory,  with  the 
authority  of  Congress,  Kirm  a  sovereign  State. — Shaxswood. 
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COMMENTARIES 

THE   LAWS  OF    ENGLAND. 


BOOK  THE  FIRST. 


OP  THE  ABSOLDTE  RIGHTS  OF  INDIVIDUALS. 

ThB  objects  of  the  laws  of  England  are  so  very  numerous  and  extensive, 
that,  in  order  to  consider  them  with  any  tolerable  ease  and  perspicuity,  it 
will  be  necessary  to  distribute  them  methodically  under  proper  and  distinct 
heads;  avoiding  as  much  as  possible  divisions  too  large  and  comprehensive 
on  the  one  hand,  and  too  trifling  and  minute  on  the  other;  both  of  which  are 
equally  productive  of  confusion. 

♦Now,  as  municipal  law  is  a  rule  of  civil  conduct,  commanding  [*i22 
what  tsright,  and  prohibiting  what  is  wrong;(i)  oras Cicero, (d)  and 
after  him  our  Bracton,(i)  have  expressed  it,  sanctio  jiista,  jubens  honesta  et 
prohibens  contrariaX^)  it  follows  that  the  primary  and  principal  object  of 
the  law  are  rights  and  wrongs.  In  the  prosecution,  therefore,  of  these 
commentaries,  I  shall  follow  tiis  very  simple  and  obvious  division;  and  shall, 
in  the  first  place,  consider  the  rig-Als  that  are  commanded,  and  secondly  the 
wrongs  that  are  forbidden,  by  the  laws  of  England. 

Rights  are,  however,  liable  to  another  subdivision ;  being  either,  first,  those 
which  concern  and  are  annexed  to  the  persons  of  men,  and  are  then  called 
Jura  personarum,  or  the  rights  of  persons;  or  they  are,  secondly,  such  as  a 
man  may  acquire  over  external  objects,  or  things  unconnected  with  his  per- 
son, whi<^  are  styled  y«r«  rerum,  or  the  rights  of  things.  Wrongs  also  are 
divisible  into,  first,  private  wrongs,  which,  being  an  infringement  merely  of 

(a)  IliWaRp.12.  mil.c8. 

(i) See  Thomas'  Univ.  Tur.  ai  (1829).  Jones  v.  Peny,  10  Verg.  (Tenn.)  69(1836);  also 
appnmoK  Bkckstooe's  definition  of  "mnnicipal  law."  Hulings  L.  Co.,38W.  Va.  370 
(1893).  A  statute  may  prohibit  an  act  or  impose  a  public  duty,  without  preKribing  any 
pnnidiment  or  mode  of  procedure  for  its  violation ;  in  such  case  the  common  law  punish- 
ment and  procedure  by  intendment  apply.    Clark's  Ciim.  Lsw,  30  ( 1894) . 

(1)  [A  jnat  decree  commanding  wliat  u  right  and  forbidding  the  contrary.] 
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particular  rights,  concern  individuals  only,  and  are  called  civil  injuries; 
and,  secondly,  public  wrongs,  which,  being  a  breach  of  genersJ  and 
public  rights,  affect  the  whole  community,  and  are  called  crimes  and  mis- 
demeanors. 

The  objects  of  the  laws  of  England  falling  into  this  fourfold  division,  the 
present  commentaries  will  therefore  consist  of  the  four  following  parts:  t. 
The  rights  of  persons,  with  the  means  whereby  such  rights  may  be  either 
acquired  or  lost.  a.  TTie  rights  of  things,  with  the  means  also  of  acquiring 
or  losing  them,  3.  Private  wrongs,  or  civil  injuries,  with  the  means  of 
redressing  them  by  law.  4.  Public  wrongs,  or  crimes  and  misdemeanors, 
with  the  means  of  prevention  and  punishment.  (3) 

We  are  now  first  to  consider  ttie  rights  of  persons,  with  the  means  of 
acquiring  and  losing  them. 
♦123]  *Now  the  rights  of  persons  that  are  commanded  to  be  observed  by 
the  municipal  law  are  of  two  sorts:  first,  such  as  are  due  from  every 
citizen,  which  are  usually  called  civil  duties;  and,  secondly,  such  as  belong 
to  him,  which  is  the  more  popular  acceptation  of  rights  or  Jura.  Both  may 
indeed  be  comprised  in  this  latter  division;  for,  as  all  social  duties  are  of  a 
relative  nature,  at  the  same  time  that  they  are  due  from  one  man,  or  set  of 
men,  they  must  also  be  due  to  another.  But  I  apprehend  it  will  be  more 
clear  and  easy  to  consider  many  of  them  as  duties  required  fix>m,  rather  than 
as  rights  belonging  to,  particular  persons.  Thus,  for  instance,  allegiance  is 
usually,  and  therefore  most  easily,  considered  as  the  duty  of  the  people,  and 
protection  as  the  duty  of  the  magistrate;  and  yet  they  are  reciprocally  the 
rights  as  well  as  duties  of  each  other.  Allegiance  is  the  right  of  the  magis- 
trate, and  protection  the  right  of  the  people. 

Persons  also  are  divided  by  the  law  into  either  natural  persons,  or  arti- 
ficial. (4)  Xatural  persons  are  such  as  the  God  of  nature  formed  us;  arti- 
ficial are  such  as  are  created  and  devised  by  human  laws  for  the  purposes  of 
society  and  government,  which  are  called  corporations  or  bodies  poUtic,(5) 

The  rights  of  persons  considered  in  their  natural  capacities  are  also  of  two 
sorts,  absolute  and  relative.  (6)  Absolute,  which  are  such  as  appertain  and 
belong  to  particular  men,  merely  as  individuals  or  single  persons:  relative, 

intelliffible.Bnd 
ion  between  tMe 

rights  of  thing's,  and  the  rights  0/ persons;  for  all  rights  whatever  must  be  the  rights  of 
certain  peraons  to  certain  mings.  Every  ri^ht  is  annexed  to  a  certain  character  or  rela* 
tion,  which  each  individual  bears  in  society.  The  rij;hts  of  Idngs,  loiils,  judges, 
husbands,  fathers,  heirs,  purchasera,  and  occupants,  are  all  dependent  upon  the  respective 
charactetB  of  the  claimanta.  These  rights  might  again  be  divided  into  rights  to  poMCM 
certain  things,  and  the  rights  to  do  certain  actions.  This  lutter  class  of  rights  constittite 
powers  and  authority.  But  the  distinction  of  rights  0/  persons  and  rights  of  things,  in 
the  first  two  books  of  the  Commentariea,  seems  to  have  no  other  diSerence  than  the 
antitheajsof  the  expression,  and  that,  too,  resting  upon  a  solecism:  for  the  expression 
rights  of  things,  or  a  right  of  a,  horse,  is  contrary  to  the  idiom  of  the  English  Unguage: 
w«  say,  invariably,  a  right  to  a  thing.  The  distinction  intended  by  the  learned  judge,  in 
the  first  two  books,  appears,  in  a  great  degree,  to  be  that  of  the  rights  of  peraona  in  public 
stations,  and  the  rights  of  persons  in  private  relations.  But.  as  the  order  of  legal  subjects 
is,  Ju  a  great  measure,  arbitrary,  and  does  not  admit  of  that  mathematical  arrangement 
where  one  proposition  generates  another,  it  perhaps  would  be  difficult  to  discover  any 
method  more  sntis&ctory  than  that  which  the  learned  judge  has  pursued,  and  which  was 
^st  suggested  by  Lord  C.  J.  Hale.    See  Hale's  Analysis  of  the  A  aiv.— Christian. 

(4)  I  Barb.  R.  Pers.  and  Prop.  54  (1890). 

(5)  A  corporation  is  "«  person."  The  mechanic's  lien  law  includes  an  artificial 
person,  or  coipomtion.  And  a  corporation,  even  though  a  foreign  one,  may  file  a 
mechanic's  lien.  Chapman  v.  Brewer,  43  Neb.  898  (1895).  A  corporstioti  is  a  person. 
Central  Bk.  Ga.  v.  Little,  11  Ga.  347  (1853).  'Hionias  v.  Dakin,  33  Wend.  90  (1839). 
Binn'sjns.  (10  ed.  1895)  79. 

(6)  I  Barb.  Rights  Pers.  and  Prop.  97  (1890).  citing  1  BI.  139  to  139. 
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which  are  incident  to  them  as  members  of  society,  and  standing  in  various 
relations  to  each  otlier.  The  first,  that  is,  absolute  rights,  will  be  thesubject 
of  the  present  chapter. 

By  the  absolute  rights  of  individuals,  we  mean  those  which  are  so  in  their 
primary"  and  strictest  sense;  such  as  would  belong  to  their  persons  merely  in 
a  state  of  nature,  and  which  every  man  is  entitled  to  enjoy,  whether  out  of 
society  or  in  it.  (7)  But  with  regard  to  the  absolute  duties,  which 
maji  is  bound  *to  perform  considered  as  a  mere  individual,  it  is  not  [*i24 
to  be  expected  that  any  human  municipal  law  should  at  all  explain 
or  enforce  thetn.  For  tlie  end  and  intent  of  such  laws  being  only  to  regulate 
the  behavior  of  mankiud,  as  they  are  members  of  society,  and  stand  in  various 
relations  to  each  other,  they  have  consequently  no  concern  with  any  other 
but  social  or  relative  duties.  Let  a  man  therefore  be  ever  so  abandoned  in 
his  principles,  or  vicious  in  his  practice,  provided  he  keeps  his  wickedness  to 
himself,  anA  does  not  offend  against  the  rules  of  public  decency,  he  is  out  of 
the  reach  of  human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  such  as  seem  principally  to  affect  himself,  (as  drunkenness,  or  the  like,) 
then  they  become,  by  the  bad  example  they  set,  of  pernicious  eflfects  to 
sodety;  and  therefore  it  is  then  the  business  of  human  laws  to  correct  them. 
Here  the  circumstance  of  publication  is  what  alters  the  nature  of  the  case. 
Public  sobriety  is  a  relative  duty,  and  therefore  enjoined  by  our  laws; 
private  sobriety  is  an  absolute  duty,  which,  whether  it  be  performed  or  not, 
human  tribunals  can  never  know;  and  therefore  they  can  never  enforce  it  by 
any  civil  sanction.  (8)  But,  with  respect  to  rights,  the  case  is  dififerent. 
Human  laws  define  and  enforce  as  well  those  rights  which  belong  to  a  man 
considered  as  an  individual,  as  those  which  bdong  to  him  considered  as 
related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in  the  enjoyment 
of  those  ateolute  rights,  which  were  vested  in  them  by  the  immutable  laws 
of  nature,  but  which  could  not  be  preserved  in  peace  without  that  mutual 
assistance  and  intercourse  which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Hence  it  follows,  that  the  first  and  primary  end  of 
human  laws  is  to  maintain  and  regulate  these  absolute  rights  of  individuals. 
Such  rights  as  are  social  and  relative  result  fi'om,  and  are  posterior  to,  the 
formation  of  states  and  societies:  so  that  to  maintain  and  regulate  these  is 
clearly  a  subsequent  consideration.  And,  therefore,  the  principal  view  of 
human  laws  is,  or  ought  always  to  be,  to  explain,  protect,  and  enforce 
such  rights  as  are  absolute,  which  in  *themselves  are  few  and  simple:  [*i2S 
and  then  such  rightsas  are  relative,  which,  arising  from  a  variety  of 
connections,  will  be  far  more  numerous  and  more  complicated.  (9)  These  will 
take  up  a  greater  space  in  any  code  of  laws,  and  hence  may  appear  to  be 
more  attended  to — though  in  reality  they  are  not — than  the  rights  of  the 
former  kind.     Let  us  therefore  proceed  to  examine  how  &r  all  laws  ought, 

(7)  I  Barb.  Rights  Pera.  and  Prop.  99  (1890).  People  v.  Berberrich,  ao  Barb.  {N.  Y.) 
a29  (1885). 

(8)  ThiBdiatitiction  aeems  to  convey  &  doctrine  that  can  hardly  bear  examination,  or  be  ' 
reconciled  with  sound  law  and  morality.  The  drcunutance  of  publication  aa  evidence 
of  sbameUw  profligacy  and  hardened  depravity  may  alter  the  nature  of  the  punishment, 
bnt  cannot  alter-the  intrinsic  crimiiulitj  of  the  vidouB  act.  Whatever  is  pernicious  to 
Bodely  as  an  example  must  uecessarilv  be  vicious  and  destructive  in  itself.  What  is 
miixnu  and  criminal  to're[>eat  and  follow  mnst  also  be  ruinous  and  criminBl  to  com- 
mence. Btmiaa  lawa  protiibit  everywhere  the  guilty  action;  but  punishment  can  only  be 
the  conseqoence  of  detection. — Christian. 

(9)  The  Federal  Constitution  of  the  United  States  prevents  the  passage  in  the  State* 
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and  how  &r  the  laws  of  England  actually  do,  take  notice  of  these  absolute 
rights,  and  provide  for  their  lasting  security.  ( lo) 

(lo)  It  ia  truly  observed  by  the  commentator  tbat  the  absolnte  rights  of  mdinduals. 
though  occupying  less  space  in  codes  of  taw  than  their  relative  rights  or  rights  of  prop- 
erty, are  nevertheless  by  far  the  most  important  The  giMt  end  of  society  is  to  secure 
the  wealth  and  happiness  of  its  memben;  and  the  vast  majority  of  manlcind,  de^nding 
upon  their  daily  labor  for  their  daily  bread,  have  the  most  direct  and  immediate  interest 
in  their  life,  limbs,  liberty,  and  reputation.  It  is  true  that  the  hope  of  acquiring  property 
and  of  thus  bettering  our  condition  pervades  all  classes;  and  no  country  can  prosper,  nor 
be  the  seat  of  a  contented  people,  where  the  fruits  of  industry  and  frugality  are  not  fiilly 
secured  to  the  possessor,  and  the  relations  of  men  ajid  the  enjoyment  of  their  property 
regulated  by  wise  and  equal  laws,  impartially  administered.  In  popular  forms  of  govern- 
ment, such  as  prevail  in  the  United  States,  where  the  people  govern  themselves  by  agents 
or  representatives,  chosen  at  short  intervals,  personal  liberty,  the  elective  and  otiier 
political  (ianchises,  liberty  of  conscience,  of  speech,  and  of  the  press,  and  the  right  of 
the  people  peaceably  to  assemble  to  consider  and  discuss  their  grievances,  are  nghts, 
which  tne  people  naturally  cherish  with  iealonsy,  and  which  are  able  to  protect  tnem- 
selves  in  a  great  measure  from  their  own  democratic  affinities.  Practically  there  is,  bow- 
ever,  not  much  diSerence  between  wresting  from  a  man  by  force  or  fraud  or  governmental 
exaction,  the  few  dollars,  the  product  or  savings  of  his  industry  for  any  period  of  time, 
and  depriving  him  of  his  liberty,  or  chaining  him  te  a  log  to  work  for  another  during  the 
same  period.  Hence  we  ought  not  to  undervalue  those  guards,  which  have  been  pro- 
vided for  the  protection  of  Uie  rights  of  property.  These  are  as  important  parts  of  our 
liberties,  and  should  be  maintained  with  as  vigilant  an  eye,  as  any  other. 

The  constitution  of  the  United  States  and  the  constitutions  of  the  several  States  are 
accompanied  with  Billsof  Rights,  which  are  intended  to  declare  and  set  forth  therestric- 


^  _  e  persona  composing 

the  different  branches  of  these  governments  are  chosen,  directly  or  indirectly,  by  a  ma- 
jority of  the  people,  theprovisionsof  these  Bills  of  Rights  are  really  restrictions  imposed 
upon  these  majorities,  Tb.ey  constitute  the  security  of  the  individual  members  of  society 
against  the  acts  of  the  majority.  The  great  bulwark  of  the  reserved  rights  protected  by 
these  restrictions  is  the  judiciary  department.  They  have  the  unquestioned  power  of 
declaring  any  act  of  the  government,  in  any  of  its  departments,  which  infringes  any  of 
these  ri^ts,  to  be  utterly  nullaud  void.  That  department  spreads  the  broad  and  impreg- 
nable shield  of  its  protection  over  the  life,  limbs,  liberty,  reputation,  and  property  of  the 
citizen,  when  invaaed  even  by  the  will  of  the  majority.  Our  Bills  of  Rights  are  therefore 
not  mere  enunciations  of  abstract  principles,  but  solemn  enactments  by  the  people  them- 
selves, guarded  by  a  sufficient  sanction. 

The  Bill  of  Rights  which  accompanies  the  federal  constitution  is  mainly  to  be  found  in 
the  apiendments  to  that  instrument.  It  was  strongly  urged  by  tliose  who  fevored  the 
adoption  of  that  instrument  as  it  was  proposed,  that  inasmuch  as  the  government  estab- 
lished by  it  was  in  all  respects  a  limited  one, — that  it  could  exercise  no  powers  except 
suchas  were  expressly  granted  or  necessarily  implied,— there  was  no  occasion  of  any  Bill 
of  Rights.  But  the  States  were  not  satisfiea  with  this  reasoning.  They  feared  that,  as 
the  means  of  carrying  into  effect  the  granted  powers  were  open  to  the  discretion  of  gov- 
ernment, they  might  still,  unless  expressly  restricted,  invade  those  rights,  which  ought 
not,  in  any  rvcnt,  or  by  any  construction,  to  be  submitted  to  the  power  of  government. 


While  they  proceieded  therefore  to  ratify  the  constitution  as  proposed  unconditionally,  it 
was  in  the  confidence  that  such  amendments  would  be  adoptedas  would  relieve  their  fears 
in  this  particular.  This  was  accordingly  done.  The  amendments  were  proposed  at  the 
£rst  session  of  the  lirst  Congress  of  the  United  States,  which  was  begun  and  held  at  the 
city  of  New  York,  on  the  4m  of  March,  1789,  and  were  adopted  by  the  requisite  number 
of  States. 

It  must  be  remembered  that  the  limitations  of  power  contained  in  these  amendments 
do  not  apply  to  the  Slate  governments.  The  people  of  the  respective  States  are  left  to 
create  such  restrictions  on  the  exercise  of  the  power  of  tbeir  particular  governments  as 
they  may  think  proper;  and  restrictions  by  the  constitution  of  the  United  States  on  the 
exercise  of  power  by  tjle  individual  States  in  cases  not  consistent  with  the  objects  and 
policy  of  the  powers  vested  in  the  Union  are  expressly  enumerated  in  art,  r,  sect  la  (i 
Kent's  Com.  ^.     Barron  v.  The  Mayor  and  City  Council  of  Baltimore,  1  Peters,  143.) 

The  industrious  student,  by  an  examination  of  the  constitution  of  the  State  in  which 
be  resides,  and  the  constitution  of  the  United  States,  will  be  able  for  himself  to  arrange 
the  various  provisions  of  these  instruments  under  the  several  heads  of  this  chapter;  1 . 
The  Right  of  Personal  Security;  a.  The  Right  of  Personal  Liberty;  and  3.  The  Right  of 
Private  Property.  To  these  the  distinguished  commenlator  Chancellor  Kent  has  added  a 
fourth  head,  which  found  no  place  under  the  English  system,  but  which  occupies  a  most 
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The  absolute  rights  of  man,  considered  as  a  free  agent,  endowed  with  dis- 
conment  to  know  good  from  evil,  and  with  power  of  choosing  those  measures 
which  appear  to  him  to  be  most  desirable,  are  usually  summed  up  in  uiie 

feneral  appellation,  and  denominated  the  natural  liberty  of  mankind. (11) 
'his  natural  liberty  consists  properly  in  a  power  of  acting  as  one  thinks  fit, 
without  any  restraint  or  control,  unless  by  the  law  of  nature;  being  a  right 
inherent  in  us  by  birth,  and  one  of  the  gifts  of  God  to  man  at  his  creation, 
when  he  endued  him  with  the  faculty  of  free  will.  (12)  But  every  man,  when 
he  enters  into  society,  gives  up  a  part  of  his  natural  liberty,  as  the  price  of 
50  valuable  a  purchase;  and,  in  consideration  of  receiving  the  advant^es  of 
mutual  commerce,  obliges  himself  to  conform  to  those  laws,  which  the  com- 
munity has  thought  proper  to  establish.  And  this  species  of  legal  obedience 
and  conformity  is  infinitely  more  desirable  than  that  wild  and  savage  liberty 
which  is  sacrificed  to  obtain  it.  For  no  man  that  considers  a  moment  would 
wish  to  retain  the  absolute  and  uncontrolled  power  of  doing  whatever  he 
pleases:  the  consequence  of  which  is,  that  every  other  man  would  also  have 
the  same  power,  and  then  there  would  be  no  security  to  individuals  in  any 
of  the  enjoyments  of  Ufe.  Political,  therefore,  or  civil  liberty,  which  is  that 
of  a  member  of  society,  is  no  other  than  natural  liberty  so  far  restrained  by 
human  laws  (and  no  farther)  as  is  necessary  and  expedient  for  the  general 
advantage  of  the  public,  (f)(  13)  Hence  we  may  collect  that  the  law, 
which  restrains  a  man  from  doing  ^mischief  to  his  fellow-citizens,  [*i26 
though  it  diminishes  the  natural,  increases  the  civil  liberty  of  man- 
kind, but  that  every  wanton  and  causeless  restraint  of  the  will  of  the  subject, 
whether  practiced  by  a  monarch,  a  nobility,  or  a  popular  assembly,  is  a 
degree  of  tyranny:  nay,  that  even  laws  themselves,  whether  made  with  or 
without  our  consent,  if  they  regulate  and  constrain  our  conduct  in  matters  of 
mere  indifference,  without  any  good  end  in  view,  are  regulations  destructive 
of  liberty:  whereas,  if  any  public  advantage  can  arise  from  observing  such 
precepts,  the  control  of  our  private  inclinations,  in  one  or  two  particular 
points,  will  conduce  to  preserve  our  general  freedom  in  others  of  more 
importance;  by  supporting  that  state  of  society,  which  alone  can  secure  our 
independence.  Thus  the  statute  of  king  Edward  IV. ,  (rf  )  which  forbade  the 
fine  gentlemen  of  those  times  (under  the  degree  of  a  lord)  to  wear  pikes  upon 
their  shoes  or  boots  of  more  than  two  inches  in  lengt)i,  was  a  law  that  savored 
of  oppression;  because,  however  ridiculous  the  fashion  then  in  use  might 
appear,  the  restraining  it  by  pecuniary  penalties  could  serve  no  purpose  of 
common  utility.  But  the  statute  of  king  Charles  II,,  (^)(i4)  which  pre- 
scribes a  thing  seemingly  as  indifferent,  (a  dress  for  the  dead,  who  are  all 
ordered  to  be  buried  in  woolen,)  is  a  law  consistent  with  public  liberty;  for 
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pnmunent  and  important  one  under  our  American  systems: — 4.  The  free  exercise  and  en- 
joyment of  relieiouA  profesBion  and  worship. — Shakswood. 

(II)  I  Barb.  Rights  Fere.  &  Prop.  96  (1S90). 

( 13]  In  no  proper  or  valuable  sense  bas  any  snch  hbeity  existed  or  been  posnble,  «^  jf^. 
Cooley  on  Toits  (3  ed.  1S8S)  star  j>.  $.  For  a  valuable  discnsstou  of  this  branch  of  the 
law,  see  Cooler,  pp.  ,S  to  11,  especially  p.  ro,  wherein  the  author  contrasts  Kent's  defini- 
tion of  civil  liberty  with  that  of  Blackstone'a,  giviuK  preference  to  the  former. 

( 13)  Petition  of  Ferrier,  103  111.  373  (i88a).  The  Slaughter  House  cases,  16  Wall.  138 
(187*1.  I  Barb.  Rights  Fere.  &  Prop.  109,110.  Little  v.  Brown,  New  Found.  Sup.  Ct 
393  (Tucker,  1817).  Civil  liberty  can  be  undeistood  in  one  of  two  senses;  first,  it  may 
mean  the  right  of  each  person  to  live  under  equal  laws;  secondly,  it  may  mean  that  the 
State,  in  its  written  or  unwritten  constitution  recognizes  that  there  is  asphere  with  which 
the  government  should  not  interfere.  Civil  liberty  in  this  last  sense  is  protected  inth« 
United  States  by  the  Federal  Constitution. 

(14)  Repeated  by  staL  54  Geo.  III.  c.  108.— ChiTTV. 
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it  encourages  the  staple  trade,  on  which  ia  great  measure  depends  the  uni- 
versal good  of  the  nation.  So  that  laws,  when  prudently  framed,  are  by  no 
means  subversive,  but  rather  introductive,  of  liberty;  for,  as  Mr,  Locke  has 
well  observed  (/)  where  there  is  no  law  there  is  no  freedom.  But  then,  on 
the  other  hand,  thatconstitutionor  frame  of  government,  that  system  of  laws, 
is  alone  calculated  to  maintain  dvil  liberty,  which  leaves  the  subject  entire 
master  of  his  own  conduct,  except  in  those  points  wherein  the  public  good 
requires  some  direction  or  restraint. (15) 

(/)  On  OOT.  p.  3, 1  ST. 


( 15)  Thia  section  is'one  of  the  very  few  intelligible  descriptiona  of  liberty  which  have 
hitherto  been  comtnunicated  to  the  world.  Though  declamation  and  eloquence  in  all 
ages  have  exhausted  their  stores  npon  this  favorite  theme,  yet  reason  has  made  bo  little 
progKae  in  ascertaining  the  nature  and  boundaries  of  liberty,  that  there  are  very  lew 
authors  indeed,  either  of  this  or  of  any  other  country,  which  cfln  furnish  the  stndiouB 
and  serious  reader  with  a  clear  and  consistent  account  of  this  idol  of  mankind.  I  shall 
here  briefly  subjoin  the  different  notions  conveved  by  the  word  liberty,  which  even  by 
the  most  eminent  writeiB  and  orators ai ' — ■'--'  " — *' — 


)ns  conveyed  by  the  word  Uberfj 
re  generally  confounded  together 
e  liberty  of  doing  every  thing  wl 


I  or  natural  libertv  [in  the  words  of  Burlamaqui,  ch.  3,  J  15]  is  the  right  which 

natnre  gives  to  all  mankina  of  disposiag  of  their  persons  and  property  after  the  manner 
thej*  jiMge  most  consonant  to  their  happiness,  on  condition  of  their  acting  within  the 
limits  of  the  law  of  nature,  and  that  they  do  not  any  way  abuse  it  to  the  prejudice  of  any 

This  is  frequently  confounded,  and  even  by  the  leemed  judge  in  this  very  section,  with 
savage  liberty. 

Civil  liberty  Is  well  defined  by  onr  author  to  be  "  that  of  a  member  of  society,  and  is 
■toother  than  natural  liberty  ta  far  restrained  by  human  laws  (and  no  &rther)asiBnece»- 
saiy  and  expedient  for  the  general  advantage  of  the  public." 

Mr.  Paley  begins  his  excellent  chapter  upon  civil  liberty  with  the  following  definition: 
— "  Civil  liberty  is  the  not  being  restrained  by  any  law,  but  what  conduces  In  a  greater 
degree  to  tlie  public  welfare."     (B.  vi.  c.  5.) 

The  Archbiwiop  of  York  has  defined  "  civil  or  legal  liberty  to  be  that  which  consists 
in  a  freedom  from  all  restraints  except  such  as  established  law  imposes  for  the  good  of 
die  community,  to  which  the  partial  good  of  each  individual  is  obliged  to  give  place." 
(A  sermon  pr^uhed  Feb.  31,  1777,  p.  i<f-) 

All  these  three  definitions  of  civil  liberty  arc  dear,  distinct,  and  rational,  and  it  is 
probable  tb^  were  intended  to  convey  exactly  the  same  ideas;  but  I  am  incUned  to 
think  that  the  definition  given  hy_  the  learned  jndge  is  the  most  perfect,  as  there  are 
many  restraints  by  natural  law  which,  though  the  established  law  does  not  enforce,  yet 
it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it  ought  to  be  understood,  or  rather  expressed,  that  the 
restraints  introduced  by  the  law  should  be  equal  to  all,  or  as  much  so  as  the  nature  of 
things  will  admit. 

P^itical  liberty  may  be  defined  to  be  the  security  with  whidi,  from  the  constitution, 
form,  and  natnre  of  the  established  government,  me  subjects  enjoy  civil  liberty.  No 
ideas  or  definitions  are  more  distinguiuiable  than  those  of  civil  and  political  liberty;  yet 
they  are  generally  confounded;  and  the  latter  cannot  yet  claim  an  appropriate  name. 
The  learned  judge  uses  political  and  civil  liberty  indiscriminately;  but  it  would,  pei^ 
haps,  be  convenient  uniformly  to  use  those  terms  in  the  respective  senses  here  suggested, 
or  to  have  some  fixed  specific  denominations  of  ideas  which  in  their  nature  are  ao  widely 
difierenL  The  last  species  of  liberty  has  probably  more  than  the  rest  engaged  the  atten- 
tion of  mankind,  and  particularly  of  the  people  of  England,  Civil  liberty,  which  is 
nothing  more  than  the  impartial  administration  of  equal  and  expedient  laws,  they  have 
long  enjoyed  nearly  to  as  great  an  extent  as  can  be  expected  under  any  human  establish- 
But  some  who  are  zealous  to  perpetuate  these  inestimable  blessings  of  civil  liberty, 
fiuicy  that  our  political  liberty  may  be  augmented  by  reforms,  or  what  they  deem  im- 
provements in  Uie  constitution  of  the  government.  Men  of  such  opinions  and  disposi- 
tions there  will  l>e,  and  perhaps  it  is  to  be  wished  that  there  should  be.  In  all  times. 
But  before  any  serious  e]q>eriment  is  made,  we  ought  to  t>e  convinced,  by  little  less  than 
mathematical  demonstration,  that  we  shall  not  sacrifice  substance  to  form,  the  end  to  the 
means,  or  exchange  present  possession  for  fiiture  prospects.    It  is  true,  that  dvil  Uberty 
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The  idea  and  practice  of  this  political  or  civil  liberty  flourish  in  their 
highest  vigor  in  these  kingdoms,  where  it  falls  *short  of  perfection,  [*i27 
and  can  only  be  lost  or  destroyed  by  the  folly  or  demerits  of  its  owner: 
the  legislature,  and  of  course  the  laws  of  England,  being  peculiarly  adapted 
to  the  preservation  of  this  inestimable  blessing  even  in  the  meanest  subject. 
Very  different  from  the  modem  constitutions  of  other  states,  on  the  conti- 
nent of  Europe,  and  from  the  genius  of  the  imperial  law;  which  in  general 

DMj  exist  in  perfection  under  an  abaolnte  monarch,  according  to  the  well-known  verse: — 

Fallitur  egregii  quisquis  sttbfirincipg  credit 

Servitium.    Nunjuarn  hbertas  gratior  exiat 

Quatm  sub  rege  pto. — Claud. 

rwhosoerer  wippoaei  it  slavery  to  live  under  a  prince  is  greatly  deceived.    Never  doea 

Uberty  exist  more  freely  than  under  a  pious  king.]    But  what  security  can  the  subjects 

have  for  the  virtues  of  his  successor?     Civil  liberty  can  only  be  secure  where  the  ktne 

baa  no  power  to  do  wrong,  yet  all  the  prerwalives  to  do  gooa.     Under  sncta  a  king,  with 

two  houses  of  parliament,  the  people  of  England  have  a  firm  reliance  that  they  will 

retain  and  transmit  the  blessings  of  civil  and  political  liber^  to  the  latest  posterity. 

There  is  another  common  notion  of  liberty,  which  is  nothing  more  than  a  freedom 
from  confinement.  This  is  a  part  of  civil  lil>erty,  bnt  it  being  the  moat  important  part, 
aa  a  man  in  a  jail  can  have  the  exercise  and  enjoyment  of  few  rights,  it  is  mr*  i^x^ 
called  liberty. 

But,  where  imprisonment  is  necessary  for  the  ends  of  public  justice,  or  the  safe^  of 
the  community,  it  is  perfectly  consistent  with  civil  liberty.  For  Mr.  Paley  has  well 
observed  that  "  it  is  not  the  ngor,  but  the  inexpediency,  of  laws  and  acts  of  authority, 
which  ntakes  them  tyrannical.       (B.  vi.  c,  5,1 

This  is  wieeoble  to  that  notion  of  civil  liberty  entertained  by  Tacitna,  one  who  was 
well  acquainted  with  the  principles  of  human  nature  and  human  governments,  when  he 
aays,  Gothonts  regnantur  paulS  jam  adductius,  quam  c(eUra  Cfrmanorum  gentes,  ncn- 
dunt  ianttK  supra  tiberialem.  ||The  Goths  are  now  governed  by  a  mode  rather  more 
Strict  than  the  other  German  tribes,  but  yet  not  so  as  to  encroach  on  the  limits  of  due 
liberty.]     {De  Mor.  Ger.  c.  43.) 

It  ia  very  suTprising  that  the  learned  commentator  should  cite  with  approbation,  (p.  6, 
and  17$,)  and  that  Montesquieu  should  adopt,  (b.  xi-  c  13,)  that  absind  definition  of 
liberty  given  in  Tustinian's  Institutes:— ^ac»»(U  ejus,  quod  cuique  facere  libel  nisi  quod 
vi,  out  jureprohibelur.  [The  power  to  do  what  one  pleases,  except  what  force  or  law 
forbids.]  The  liberty  here  defined  implies  that  every  one  is  permitted  to  do  whatever  it 
not  forbidden  by  an  existing  law,  and  perhaps  whatever  is  not  forbidden  to  all.  The 
word  vi  seems  to  refer  to  a  restraint  against  law.  In  every  country,  and  under  all  dr- 
cnmstancea,  the  subjects  possess  the  liberty  described  by  this  definition. 

Vnien  an  innocent  negro  is  seized  and  chained,  or  is  driven  to  his  daily  toil  by  a  merci* 
leas  nuister,  he  still  retains  this  species  of  liberty,  or  that  little  power  of^ action,  of  which 
force  and  l^rbarons  laws  have  not  bereft  him.  But  we  must  not  have  recourse  to  a  sys- 
tem of  laws,  in  which  it  is  a  fundamental  principle,  quod  principi  placuit,  legis  habel 
ToretH,  [whatever  the  prince  pleases,  has  the  force  of  law,]  for  correct  notions  of 


IT  the  editor  thought  it  prMwr  to  suggest  to  the  student  the  different  significations 

of  Uie  word  liberty ;  a  word  wnich  it  is  of  ue  utmost  importance  to  mankind  that  they 
should  clearly  comprehend ;  for,  though  a  genuine  spirit  of  liberty  is  the  noblest  principle 
that  can  animate  the  heart  of  man,  yet  liberty,  in  all  times,  has  been  the  clamor  of  men 
of  profligate  lives  and  desperate  fbrtunes:  Falsd  libertatis  vofabulunt  obiendi  ab  iis^qui 
pnvatim  degeneres,  in  publicum  exi/iosi.  nihil  spei,  nisi  per  diseordias  habeani.  [The 
word  liberty  falsely  used  es  a  cover  by  those  who,  dishonorable  in  their  private,  and  dan- 
gerous in  their  public  conduct,  have  no  hope  but  in  discord  and  contention.]  (Tac.  1 1 
AtULC  17.)  And  the  first  sentence  of  our  Hooker's  Ecclesiastical  Polity  contains  no  less 
truth  and  eloquence: — "  He  that  goeth  about  to  persuade  a  multitude  that  they  are  not 
so  wen  K(>vemed  as  they  ought  to  be,  shall  never  want  attentive  and  favorable  hearers." 

The  editor  cannot  but  cherish  even  a  confident  hope,  that  they  who  acquire  the  most 
intimate  acquaintance  with  the  laws  and  the  constitution,  will  always  be  the  most  con- 
vinced, that  to  be  free,  is  to  live  in  a  country  where  the  laws  are  just,  expedient,  and 
impartially  administered,  and  where  the  subjects  have  perfect  security  that  they  will 
ever  continue  so;  and,  allowing  for  some  slight,  and  perhaps  inevitable,  imperfections, 
that  to  be  free,  is  to  be  bom  and  to  live  under  the  English  constitution.  Hanc  reiimete, 
quaio,  Quirilet,  guatii  vobis  taaguam  htrreditaUm,  majorti  vestri  reliquerunl.  [Pre- 
serve, I  beseech  ye,  O  Romans,  this  liberty  which  your  ancestors  have  left  you  as  an 
inheritance.]    Cic.  4  Phil.— Chxistian. 
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are  calculated  to  vest  an  arbitrary  and  despotic  power,  of  con/^.oIling  the 
actions  of  the  subject,  in  the  prince,  or  in  a  few  grandees.  And  this  spirit 
of  liberty  is  so  deeply  implanted  in  our  constitution,  and  rooted  even  in  our 
very  soil,  that  a  sla\'e  or  a  negro,  the  moment  he  lands  in  England,  falls 
under  the  protection  of  the  laws,  and  so  far  becomes  a  freeman  i(^)  though 
the  master's  right  to  his  service  may  possibly  still  continue,  (i6)(  17) 

The  absolute  rights  of  every  Englishman, { 18)  (which,  taken  in  apolitical 
and  extensive  sense,  are  usually  called  their  liberties,)  as  they  are  founded 
on  nature  and  reason,  so  they  are  coeval  with  our  form  of  govemment;(i9) 
though  subject  at  times  to  fluctuate  and  change:  their  establishment  (excel- 
lent as  it  is)  being  still  human.  At  some  times  we  have  seen  them  depressed 
by  overbearing  and  tyrannical  princes;  at  others  so  luxuriant  as  even  to  tend 
to  anardiy,  a  worse  state  than  tyranny  itself,  as  any  government  is  better 
than  none  at  all. (20)  But  the  vigor  of  our  free  constitution  has  always 
delivered  the  nation  from  these  embarrassments:  and,  as  soon  as  the  convul- 
sions consequent  on  the  struggle  have  been  over,  the  balance  of  our  rights 
and  liberties  has  settled  to  its  proper  level;  and  their  fundamental  articles 
have  been  from  time  to  time  asserted  in  parliament,  as  often  as  th^  were 
thought  to  be  in  danger.(2i) 


<i6)It  is  not  to  the  soil,  orto  tlieatr,  of  England,  that  negroes  are  indebted  for  their 
^ibcr^.  but  to  the  efficacy  of  the  writ  of  habeas  wrpus,  which  can  only  be  executed  by  the 
^erisin  an  English  countj.  I  do  not  see  how  the  master's  right  to  the  service  can/oj- 
Ti^/y  continue;  it  can  only  arise  from  a  contract,  which  the  negro  in  a  state  of  slavery  is 
incapable  of  entering  into  with  hia  master.     See  page  4^5.— Christian. 

The  reader  may  peruse  the  case  of  Forbes  v.  Cochrane,  3  B.  &  C.  448;  3  D.  &  R. 
679,  S.  C,  the  judgments  in  which  are  "luminous,  profound,  and  eloquent"  The 
pUdtum  of  the  case  is; — "  Where  negroes  in  a  state  of  slavery,  in  a  colony  of  Spain, 
escaped  from  their  master's  plantation,  and  took  refuge,  and  were  received  on  board  a 
British  vessel-of-war,  whilst  she  was  stationed  at  an  island  captured  by  his  majesty's  arms 
from  the  United  States  in  time  of  war:  and,  after  notice  given  to  the  (^cer?  command- 
ing on  the  station,  that  they  were  runaway  slaves,  the  officer  carried  them  to,  and  left 
them  at,  a  British  colony; — held  that  case  would  not  lie  in  this  country  against  the 
officers  for  harboring  and  detaining  such  negroes,  even  though  by  the  lex  loci,  whence 
they  escaped,  slavery  was  permitted," — Chittv. 

(i7)St«te  V.  Boon,  i  Tay.  (N,  C.}  aso  (1801). 

(18J  Arnold  !>.  Monday,  i  Hal.  (N.J.)  90(1811). 

(19)  The  celebrated  documents  or  statutes  which  define  the  natural  rights  of  subjects 
of  Great  Britain  are  Magna  Charts,  1315;  Habeas  Corpus  Act,  31  Car.  II,  c.  3;  Act  of 
Settlement,  iz  and  13,  WtU.  III.  c.  3,  1701,  followed  by  the  Parliament  of  Scotland  in 
Act  of  Union,  1707;  Bill  of  Rights,  1689;  Petition  of  Right,  3  Car.  I,  c  i.  also  Act  t86o, 
33  and  34.  Vic.  c,  34.  extended  to  Ireland  by  36  and  37  Vic,  c.  69;  (ram  the  first  of  these 
safeguards  was  fashioned  the  Massachusetts  Bill  of  Rights,  the  forerunner  of  similar 
providoiis  in  other  State  Constitutions  and  in  the  Federal  Constitution. 

(3o)  Lord  Camden  concluded  his  judgment  in  the  case  of  general  warrants  in  the  same 
words: — "  One  word  more  for  ourselves;  we  are  no  advocates  for  libels;  all  governments 
must  set  their  faces  against  them,  and  whenever  they  come  before  us  and  ajury,  we  shall 
set  our  faces  against  them:  and  if  juries  do  not  prevent  them,  they  may  prove  fatal  to 
liberty,  destroy  government,  and  introduce  anarchy;  but  tyranny  is  better  than  anarchy, 
and  the  worst  government  better  than  none  at  all.'     1  Wils.  391. — Christian. 

(ii)  Civil  lilJerty,  the  great  end  of  all  human  society  and  government,  is  that  state  in 
which  each  individual  has  the  power  to  pursue  bis  own  happiness,  according  to  his  own 
views  of  bis  interests  and  the  dictates  of  his  conscience,  unrestrained,  except  by  equal, 
just,  and  impartial  taws.  Laws  are,  therefore,  the  just  and  necessary  limits  of  natural 
liberty-  Political  liberty,  on  the  other  hand,  is  that  state  in  which  the  individual  enjoys 
dvil  liberty  with  security;  a  security,  as  the  experience  of  history  shows,  only  to  Se 
attained  by  the  force  of  public  opinion,  formed  and  influenced  by  an  untrammelled  press, 
and  by  the  legislators  being  at  stated  intervals  chosen  Aj' the  people  and  /rtwx  the  people, 
upon  whom  their  enactments  are  to  operate.  The  particular  form  which  may  assign  to 
the  government  its  denomination  in  political  srience  may  be,  and  often  is,  important  to 
this  end,  but  not  of  the  essence  of  political  liberty.    It  follows,  too,  from  this  aefinition. 
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First,  by  the  great  charter  of  liberties,  which  was  obtained,  sword  in  hand, 
from  king  John,  and  afterwards,  with  some  alterations,  confinned  in  parliament 


that  aome  classes  or  orders  of  men  in  a  country  may  enjoy  a  hieher  degrei:  of  political 
liberty  than  otheis.  while  some,  indeed,  may  be  entirely  deprived  of  it.  ''The  value  of 
any  form  of  government,"  says  Mr.  Pslgiave,  "depends  upon  the  protection  vbich 
through  the  law  it  affords  to  the  individual."     The  same  sentiment  haa  been  well  ex- 

gressed  by  William  Penn:— "Any  government  is  free  to  the  people  under  it,  whatever 
e  the  frame,  where  the  laws  rule  and  the  people  are  a  party  to  those  laws;  and  more 
than  this  is  tyranny,  obligarchy,  and  conlhsion." 

It  is  certainly  true  that  law  in  its  turn  may  be  a  tyrant,  whether  enacted  by  the  will 
of  one  man  or  of  a  majority  of  the  people.  Iaws  may  justly  restrain  all  classes  of 
actions  whose  tendencies  are  to  impair  individual  sectuity,  whether  those  actions  are 
abstractly  right  or  wron^  in  themselves,  useful  or  noxious  m  particular  instances.  The 
converse  of  the  proposition  is  true.  Whenever  laws  attempt  more  than  is  aecesjary  to 
secure  alike  to  evety  man.  weak  or  strong,  rich  or  poor,  ignorant  or  instructed  the  right, 
the  moral  power,  of  seekin?  his  own  happiness  in  his  own  way,  they  invade  that  natural 
liberty  of  which  they  ought  only  to  be  the  bulwark.  To  this  security,  it  is  certainly 
necessary  that  violence,  fraud,  and  crime  should  be  prevented,  and,  as  the  most  efficient 
means  of  prevention,  punished.  We  may  go  further,  and  say  ^nuA^i/ without  regard  to 
the  preventive  effects  of  punishment,  considering  the  civil  ruler  in  thJE  respect  as  the 
sword-bearer  of  the  Deity,  and  bound  to  enforce  his  moral  law.  Nay,  we  may  still 
advance  a  step,  and  hold  that  such  injuries  in  a  perfect  system  should  in  every  instance 
be  compensated,  either  by  the  community  directly,  or  by  its  force  applied  to  the  offender. 
To  the  security  of  which  we  speak,  it  is  further  necessary  that  e^neral  rules  should  be 
established  and  promulgated,  and  tribunals  erected,  whose  -wiadom,  independence,  and 
impartiality  should  be  as  carefully  provided  for  as  possible,  to  determine  controversies 
between  men,  with  power  to  enforce  the  execution  of  their  judgments.  It  may  be  that  the 
means  of  intercourse  with  other  members  of  the  society  inhabiting  the  same  territory, 
and  with  other  states  and  countries,  for  the  mutual  interchange  of  kind  offices,  the  pro- 
ducts of  labor,  the  worka  of  ^nius  and  learning,  and  the  discoveries  of  science,  should 
be  provided  for;  that  public  institutions  should  be  founded  for  the  care  of  the  old,  sick, 
end  impotent,  the  forced  employment  of  the  idle  and  imprudent,  and  for  the  education 
of  the  young,  whose  education  otherwise  would  be  neglected.  Perhaps,  in  the  progress 
of  society,  it  may  be  found  that  some  of  these  subjects,  important  as  they  appear  to  be 
and  undoubtedly  are,  may  be  safely  left  to  take  care  of  themselves,  and  that  the  assump- 
tion by  government  of  the  imperfect  obligations  of  individuals  is  never  the  part  of  a  wise 
policy.  There  are,  indeed,  many  subjects  in  regard  to  which  we  may  well  hesitate  in 
deciding  whether  or  not  they  fall  within  the  legitimate  province  of  government  This, 
however,  may  be  safely  said,  that  there  is  not  much  dan^r  of  erring  upon  the  side  of  too 
little  law.  It  is  not  in  the  making  of  laws,  but  in  their  stem  ana  impartial  execution, 
that  there  is  danger  of  failure.  Pew  laws  well  executed  are  better  than  many  laws  slum- 
bering on  the  statute-book.  These  are  snares  to  the  unwary;  weapons  of  fraud  and 
injustice  in  the  hands  of  the  astute,  reducing  government  itself  to  a  condition  of  odium 
and  weakness.  The  true  strength,  stability,  and  glory  of  every  government  rest  upon 
the  intelligent  loyalty  of  its  subjects.  The  world  is  notoriously  too  much  governed. 
Legislators  almost  invariably  aim  at  accomplishing  too  much.  Representative  democra- 
cies, so  far  from  being  exempt  from  this  vice,  are  from  their  nature  peculiarly  liable  to  it. 
Annual  legislatures  increase  the  evil.  The  members  fell  into  the  common  mistake  that 
their  commission  is  to  act,  not  merely  to  decide  whether  action  is  necessary.  They 
would  be  blamed  and  ridiculed  if  they  adjourned  without  some  important  act  of  legisla- 
tion. Hence  the  annual  volumes  of  our  acts  of  assembly  are  fearfully  growing  in 
bu^.  It  is  not  merely  of  the  extent  of  local  legislation,  or  of  the  constantly  recurring 
changes  in  the  most  general  subjects  of  interest, — finance,  revenue,  banking,  and 
pauperism, — that  there  is  reason  to  complain;  but  scarce  a  session  of  the  legislature 
passes  without  msh  and  ill-considered  alterations  in  the  ctvil  code,  vitally  affecting 
private  rights  and  relations.     Such  laws  are  very  freauently  urged  by  men  having  causes 

E ending,  who  dare  not  boldly  ask  that  a  law  should  be  made  for  their  particular  case, 
nt  who  do  not  hesitate  to  impose  upon  the  legislature,  by  plausible  ailments,  the 
adoption  of  some  general  rule,  which  by  a  retrospective  construction  will  have  the  same 
operation.  It  is  a  most  monstrous  practice,  which  lawyers  are  bound  by  the  true  spirit 
of  their  oath  of  of&ce,  and  by  a  comprehensive  view  of  their  duty  to  the  constitution  and 
laws  which  they  bear  so  large  a  part  in  administering,  to  discountenance  and  prevent. 
It  is  to  be  feared  that  too  oflen  it  is  the  counsel  of  the  party,  who  recommends  and  cun- 
ningly frames  the  bill,  which,  when  enacted  into  a  law,  is  legislatively  to  decide  the 
cause.  These  bills  are  sometimes  appropriately  called  snakes.  It  is  time  that  a  resort  to 
such  a  measure  should  be  regarded  m  public  estimation  as  a  flagrant  cose  of  professional 
infidelity  and  misconduct. 
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by  king  Henry  the  Third,  his  son.  Which  charter  contained  very  few 
new  grants;  but,  as  Sir  Edward  Coke(A)  observes,  was  for  the  most 
*I38]  part  declaratory  of  the  principal  grounds  of  the  fundamental  *laws 
of  England.  Afterwards  by  the  statute  called  eonfirmalio  carlarum, 
(i)(22)  whereby  the  great  charter  is  directed  to  be  allowed  as  the  common 
law;  all  judgments  contraty  to  it  are  declared  void;  copies  of  it  are  ordered 
to  be  sent  to  all  cathedral  churches,  and  read  twice  a  year  to  the  people;  and 
sentence  of  excommunication  is  directed  to  be  as  constantly  denounced 
against  all  those  that,  by  word,  deed,  or  counsel,  act  contrary  thereto,  or  in 
any  degree  infringe  it.  Next,  by  a  multitude  of  subsequent  corroborating 
statutes,  (Sir  Edward  Cote,  I  think,  reckons  thirty-two,)(A)  from  the  First 
Edward  to  Henry  the  Fourth,(23)    Then,  after  a  long  interval,  by  Ike 

(ft)  llnR.  proem.  (i)2GEdw.  1.  (t)  2  tut  proem. 

It  haa  become  a  favorite  maxim  tliat  it  ia  the  great  dutv  of  govemmeiit  to  promote  the 
happineaa  of  the  people.  The  pbiase  may  be  interpreted  so  as  to  mean  welt;  but  it  ia  a 
very  ioaccuiate  and  unhappy  one.  It  is  the  inaUenable  right  of  the  people  to  pimae 
their  own  happiness;  and  the  true  and  only  true  object  of  government  is  to  secure  them 
thiar^ht.  The  happiness  of  the  people  is  the  happiness  of  the  individuals,  who  com- 
pose the  mass.  Speaking  now  wiUi  reference  to  those  objects,  which  human  laws  can 
reach  and  influence,  he  is  the  happy  man,  who  sees  his  condition  in  life  constantly  but 
gradually  improving.  Even  sudden  changes  of  fortune  from  worse  to  better  hold  no 
comparison  with  this.  Laws,  which  open  the  door  to  the  sudden  creation  of  large 
fortunes  by  speculation,  have  no  tendency  to  promote  the  happiness  of  the  people  at 
large;  often,  alas)  noteven  the  happineasoftboaefor  whose l>enefit  they  aremade.  On 
the  contrary,  in  so  far  as  they  operate,  aa  they  mostly  do,  directly  or  indirectly,  totrana- 
fer  property  from  the  masses  to  the  favored  few,  they  contract  the  general  limits  of 
private  comfort  and  independence.  The  intellectual,  moral,  and  religious  capabilitie* 
enter  largely  into  the  account.  They  too  must  be  in  the  process  of  gradual  improve- 
ment to  satisfy  the  longings  of  a  rational  soul, — oneof  theb^t  signathat  it  isdesUnedto 
an  immortal  existence  and  growth.  It  is  certainly  true,  in  the  broad  sense  of  the  word, 
that  the  wealth  of  a  community  is  not  neceasanly  the  weal  of  the  community,  "  A 
political  iostitntion,"  aa^sMr.  Austin,  "may  fiirtherthe  weal  of  the  community,  though 
It  checks  the  growth  of  its  wealth;  a  political  insCitation,  which  quickens  the  groirth 
of  its  wealth,  may  hinder  the  advancement  of  its  weal."  Yet  the  wealth  of  individuals, 
the  aggregate  of  which  is  the  wealth  of  the  state,  is  notwithstanding  one  great  source 
of  physical,  intellectual,  and  moral  advancement,  the  stimulus  and  reward  of  efibrt  and 
enterprise.  Government  can  protect  and  promote  it  but  in  one  way, — by  equal  and  just  < 
laws,  and  the  wiseandim^artialadministiation  of  them.  It  usurps  functions,  whichdo 
not  belong  to  it,  and  functions  which  it  is  not  competent  to  use  well,  when  it  undertakes 
to  intenKMe  by  directing  the  pursuits  of  industry  or  encouraging  its  employment  in  any 
particular  manner.  All  that  a  government  takes  out  of  the  pocket  of  individuals  in  tlM 
shape  of  taxes,  direct  or  indirect,  for  any  other  than  its  appropriate  and  legitimate  pur- 
poses, is  an  invasion  of  their  right  to  the  enjoyment  of  the  ftTiita  of  their  own  labor  of 
mind  or  body.  The  power  of  taxation  in  the  legislature  is  in  fact  a  part  of  the  eminent 
domain, — spowertbat  must  necessarily  be  reposedin  the  discretion  of  every  government 
to  liimish  the  verr  means  for  its  own  existence.  The  unwise  and  even  corrupt  exerdae 
ofit  is  undoubtcdlyto  be  submitted  toby  the  good  citizen;  hut  no  effort  should  be  spared 
in  any  state  to  procure  the  repeal  of  all  such  laws,  and  to  reduce  government  from  a 
comfuicated  to  a  simple  machine,  a.  few  general  objects  steadily  kept  in  view  and  strictly 
adhered  to.  The  days  of  kingcraft  and  government-craft  are  passing  away.  "The 
people,"  as  Lord  Brougham  has  well  said,  "ought  to  have  the  greatest  liberty  th^  can 
safely  enjoy,  and  the  cheapest  government  that  sufGces  to  regulate  their  a^is."  (n>liti- 
cal  Philosophy,  vol.  i,  p.  64.)  "As  all  government  is  made  for  the  beneGt  of  the  com- 
munity, the  people  have  a  right  not  only  to  be  governed,  but  to  be  governed  as  well  as 
possible;  that  is,  with  as  little  expense  to  their  natural  freedom  and  their  resources  as  is 
consistent  with  the  nature  of  human  a^irs.  Towards  this  point  of  perfection  all  nations 
Oi^ht  constantly  to  be  directing  their  course."  Ibid.  p.  27.  — Sbakswood.  Perhaps, 
however,  liberty  is  not  attained,  until,  as  under  the  constitution,  State  and  Federal,  in 
the  United  States,  there  is  a  sphere  of  individual  liberty  of  action  which  is  protected 
from  governmental  interference,  1.  e.,  the  right  to  pursue  any  calling- 
fas  f  [A  confirmation  of  the  charters.] 

(2])  The  Englishman  uniformly  clings  to  the  common  law,  or  to  the  charters  and 
'"     '      '         ■  -   ■       ■•  .     - ^jjj^ 
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pelition  of  right;  whidi  was  a  parliamentary  declaration  of  the  liberties  of  the 
people,  assented  to  by  king  Charles  the  First  tn  the  beginning  of  bis  reign: 
which  was  closely  followed  by  the  still  more  ample  concessions  made  by  that 
unhappy  prince  to  his  parliament  before  the  fatal  rapture  between  them; 
and  by  the  many  salutary  laws,  particularly  the  habeas  corpus  act,  passed 
under  Charles  the  Second.(34)  To  these  succeeded  the  bill  of  rights,  or 
declaration  delivered  by  the  lords  and  commons  to  the  Prince  and  Princess 
of  Orange,  13th  of  February,  1688;  and  afterwards  enacted  in  parliament, 
when  they  became  king  and  queen;  which  declaration  concludes  in  these 
remarkable  words: — "and  they  do  claim,  demand,  and  insist  upon,  all  and 
singular  the  premises,  as  their  undoubted  rights  and  liberties. ' '  And  the  act  of 
parliament  itself  (/ )  recognizes ' '  all  and  singular  the  rights  and  liberties  asserted 
and  claimed  in  the  said  declaration  to  be  the  true,  ancient,  and  indubitable 
rights  of  the  people  of  this  kingdom."  Lastly,  these  liberties  were  again 
asserted  at  the  commencement  of  the  present  century,  in  (he  act  of  settle- 
ment,{m)  whereby  the  crown  was  limited  to  his  present  majesty's  illustrious 
house:  and  some  new  provisions  were  added,  at  the  same  fortunate  era,  for 
better  seeming  our  religion,  laws,  and  liberties;  which  the  statute  declares  to 
be  "the  bir^right  of  the  people  of  England,"  according  to  the  ancient 
doctrine  of  the  common  law.(«) 

♦Thus  much  for  the  (^«/ara/Mw  of  our  rights  and  liberties.(25)  The  [+129 
rights  themselves,  thus  defined  by  these  several  statutes,  consist  in  a 
number  of  private  immunities;  which  will  appear,  from  what  has  been 
premised,  to  be  indeed  no  other,  than  either  that  residuum  of  natural  liberty, 
which  is  not  required  by  the  laws  of  society  to  be  sacrificed  to  public  con- 
venience; or  else  those  civil  privileges,  which  society  hath  engaged  to  provide, 
in  lien  of  the  natural  liberties  so  given  up  by  individuals.  These,  therefore, 
were  formerly,  either  by  inheritance  or  purchase,  the  rights  of  all  mankind; 
but,  in  most  other  countries  of  the  world  being  now  more  or  less  debased 
and  destroyed,  they  at  present  may  be  said  to  remain,  in  a  peculiar  and  em- 
phatical  manner,  Uie  rights  of  the  people  of  England.  And  these  may  be 
reduced  to  three  principal  or  primary  articles;  the  right  of  personal  security, 
the  right  of  personal  liberty,  and  the  right  of  private  property:  (26)  because, 
as  there  is  no  other  known  method  of  compulsion,  or  abridging  man's  natural 
free  will,  but  by  an  infringement  or  diminution  of  one  or  other  of  these 
important  rights,  the  preservation  of  these,  inviolate,  may  justly  be  said  to 
include  the  preservation  of  our  dvil  immunities  in  their  largest  and  most 
extensive  sense. 

I.  The  right  of  personal  security  consists  in  a  person's  legal  and  uninter- 
rupted enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and  his  reputa- 
tion.(27)  • 

I.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in  every 
individual;  (28)  and  it  begins  in  contemplation  of  law  as  soon  as  an  infant  is 

(0   lW.siidK.at.3,cl  {n)lZukdl3W.  III.c.  2.  (>i)  Plowil.W. 

(14)  The  remedy  wider  the  writ  of  Habeas  Corpus,  being  a  common  law  right  upon 
vhich  vested  the  protection  of  peraonal  liberty,  was  tranaferred  to  the  United  Statet  as  a 
part  of  the  body  of  the  common  law.     Ex  parte  Hohnan,  38  la.  I2j  (1869). 

15)  Hooker  v.  N.  H.  &  N.  Co.,  14  Conn.  166  (1841).  To  these  rights  gnaranteed  by 
the  common  law  of  England,  ahould  be  added  the  highly  important  right  of  liberty  of 
conscience  constitutionally  secured  without  exception  m  the  fundamental  law  of  each  of 
the  American  States:  see  the  first  amendment  to  the  U.  S.  constitution.  Stoiy  on  Const, 
No.    1879.     3  Kent  Com.  34-7.     Cooley  Const  Lim.,  p.  467.    Sedg.  St.  &  Const    L. 

(36)  Selma  R.  &  D.  R.  R.  Co.  v.  Gammage,  63  Ga.  609  (1879).     I  Barb.  Rights  Pen.  & 
Prop.  96  (1890). 
(17)  Amer.  Merch.  Ua  Er.  Co.,  56  N.  V.  587  (1874). 
(38)  Aldrich  V.  Wright,  53  N.  H.  406  (1873). 
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able  to  stir  in  the  mother's  womb.  For  if  a  woman  is  quick  with  child, (29) 
and  bya  potion  or  otherwise,  killeth  it  in  herwomb;  or  if  any  one  beat  her, 
whereby  the  child  dieth  in  her  body,  and  she  is  delivered  of  a  dead  child; 

this,  though  not  murder,  (30)  was  by  the  ancient  law  homicide  or 
♦130]     manslaughter,  (o)     But  the  modem  law  doth  not  look   *upon  this 

offence  in  quite  so  atrocious  a  light,  (31)  but  merely  as  a  heinous 
misdemeanor.  C^)(32) 

An  infant  in  venire  sa  mere,  or  in  the  mother's  womb,  is  supposed  in  law 
to  be  bom  for  many  purposes. (33)(34)  It  is  capable  of  having  a  legacy,  or 
a  surrender  of  a  copyhold  estate,  made  to  it.  It  may  have  a  guardian 
assigned  to  it;Cy)  and  it  is  enabled  to  have  an  estate  limited  to  its  use,  and  to 
take  afterwards  by  such  limitation,  as  if  it  were  then  actually  bom.(r) 
And  in  this  point  the  civil  law  agrees  with  ours.(j)(36) 

(o)  ^  aHqait  mulierem  prui«DPtrm  perfnaait.  Ttiei  Ip)  3  ItiEtGO. 

venenum  dedertt.  per  ouod  JiarU  abortivam;  ti  puer-  (q)  etu.  12  Car.  IL  c.  34. 

pcrium  jam/omo&mjWil.  el  nuatme  sffurrU  anima-  M  SMI.  10  and  II  W.  III.  c  18. 

tum.faeU'lomiMluia.    [II  an;  one  ntrlfce  a  woni«n  (i)  <iiiHa  uUn  mifit.  in  jart  ch'Bt  fnUOipiaitiir  in 

hen  prcKniint.  or  admltilBteT  poison  to  her  by  tvrmn  natitra  eat,  turn  de  fi^rum  rfminuKUi  offotttr. 


wblch  abortton  shall  ensue,  i(  the  child  sbould  be  [Thoee  who  are  In  the  womb,  are  conaldend  by  tl 
■Ireadr  formed,  and  partlculU'lT  if  11  he  alive,  thai  cItU  law  to  he  in  the  nature  of  (hlngn.  as  tber  aio 
peraoD  ii  guilty  or  Duuiil&ughter.]  Bractoti,!,  3.c.!il,       capable  or  being  beneBled.]   ff.l.b.'M. 

(xg)  A  child,  prematurely  bom  from  a  woman  four  or  five  montlis  advanced  in  pregnancy, 
and  surviving  after  birth  only  a  few  minutes,  is  not  a  "  person  "  within  the  meaning  of 
Pub.  Sts.  c.  5a,  sec.  17,  for  the  loss  of  whose  life  an  action  may  be  maintained  by  his  ad- 
ministrator against  the  town.  Dietrich,  Adni.  ii.  Northampton,  138  Mass.  15  (1804).  Ad 
indictment  for  procuring  an  abortion,  that  fails  to  state  that  the  mother  was  -uick  with 
childisuotgood,  intheatisenceof  astatute.  Mitchel  f.  Comm.,78Ky.  108(1879).  Anin- 
fiint  in  venire  sa  mere,  at  the  time  of  the  intestate's  death,  but  who  wasbom  within  the  ordi- 
nary period  of  gestation  thereafter,  is  entitled  to  inherit  from  sut^  intestate,  aa  if  bom  at 
the  time  of  his  death.  Morrow  v.  Scott,  7  Ga.  53s  (1849).  4  Iaw.  Crim,  Def.  5  (1885). 
3  Lawson's  Crim.  De£  344  and  349  (1885).     Ibid.  vol.  4,  p.  6. 

(30)  The  distinction  between  mui^er  and  manslaughter,  or  felonious  homicide,  in  the 
time  of  Bracton,  was  in  a  great  degree  nominal.  The  punishment  of  both  was  the  same, 
for  murder  as  well  as  manslaughter,  by  the  common  law,  had  the  benefit  of  clergy.  FosL 
30a.  — C  HR ISTI  AN . 

(31I  But  if  tbt  child  be  bom  alive,  and  afterwards  die  in  conaequence  of  the  potion  or 
beating,  it  will  be  murder  (3  Inst.  50.  i  P.  Wms.  245;)  and  of  course  those  who,  with  a 
wicked  intent,  administered  the  potion,  or  advised  tiie  woman  to  take  it,  will  be  accessa- 
ries before  the  fact,  and  subject  to  the  same  punishment  as  the  principal. — Christian. 

(33)  To  cause  or  procure  abortion  before  the  child  is  quick,  is  not  a  criminal  offence  at 
common  law,  aiul  has  never  been  made  so  hj  statute  in  New  Jersey.  State  v.  Coope,  a 
Zab  (N.  J,)  55  (1849).  In  Pennsylvania  the  punishment  of  this  offence  is  provided  for 
by  the  penal  code  as  revised.  Binn's  Jus.  (10  ed.  1893)  93.  3  Lawson's  Crim.  Def.  345 
(1885).    See  Pepper  and  Lewis,  Digest  of  Laws,  Vol.  I,  p.  1097:  Shield's  Crim.  Law, 

(33)  Every  legitimate  infant  in  venire  de  sa  mere  is  considered  as  bom  for  all  beneficial 
iiposes.     (C0.Litt.36.     1P.Wms.319.)    Thus  K  lands  be  devised  to  B.  for  life,  remain- 

.  jr  to  such  child  or  children  as  shall  be  living  at  the  time  of  his  decease,  a  posthumous 
child  will  take  equally  with  those  who  were  bom  before  B.'s  death.  Doe  v.  Clark,  a  Hen. 
Bla.  399.  But  the  presumptive  heir  may  enter  and  receive  the  profits  to  his  own  use  till 
the  birth  of  the  child,  who  takes  land  by  descent  3  Wils.  526.  See  i  Ves.  Si,  85.  a 
Atk.  117.     I  Freera.  244,  393;  also  a  Book,  169,/oj/.— Chitty. 

(34)  A  woman  may  institute  bastardy  proceedings  against  the  putative  father  of  beryet 
nnbom  child,  under  ch.  116,  Act  1879  (N.  CX  State  v.  Crouse.  86  N.  C  130  (iSSa).  A 
child  bom  after  its  Other's  death,  caused  by  intoxication,  may  sue  for  damages  under  the 
Civil  Damage  Act  (chap.  646,  La.  1873).  Quinlen,  an  infant,  etc.  v.  Welch,  69  Hun.  (N. 
Y.)  585  (1895). 

(36)  Such  infant,  etc,  may  have  a  distnbutiveahare  of  intestate  property  even  with  the 
half-blood,  (I  Ves.  81:)  it  is  capable  of  taking  a  devise  of  land,  (a  Atk.  117.  1  Freem. 
244,  a93:)  it  takes,  under  a  marriage  settlement,  a  provision  made  for  children  living  at 
the  death  of  the  father,  (i  Ves.  85.)  And  it  has  lately  been  decided  that  marria^  and 
the  birth  of  a  posthumous  child  amount  to  a  revocation  of  a  will  executed  previous  to 
the  marriage.  (5  T.  R.  49. )  So  in  executory  devises  it  is  considered  aa  a  lile  in  being. 
(7  T.  R.  100. )  It  takes  land  by  descent,  though  in  that  case  the  presumptive  heir  may 
enter  and  receive  the  profits  for  his  own  use  till  the  birth  of  the  child,  (3  Wils.  536,) 
which  seems  to  be  the  only  interest  it  loses  by  its  situation.— Christi ah. 
iiS 
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2.  A  man's  limbs  (by  which  for  the  present  we  only  understand  those 
members  which  may  be  useful  to  htm  in  fight,  and  the  loss  of  which  alone 
amounts  to  mayhem  by^he  common  law)  are  also  the  gift  of  the  wise  Creator, 
to  enable  him  to  protect  himself  from  external  injuries  in  a  state  of  nature. 
To  these  therefore  he  has  a  natural  inherent  right;  and  they  cannot  be  wan- 
tonly destroyed  or  disabled  without  a  manifest  breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value,  in  the  estimation 
of  the  law  of  England,  that  it  pardons  even  homicide  if  committed  se 
defendendo.i^y]')  or  in  order  to  preserve  them.  For  whatever  is  done  by  a  man 
to  save  either  life  or  member,  is  looked  upon  as  done  upon  the  highest  neces- 
sity and  compulsion.  Therefore,  if  a  man  through  fear  of  death  or  mayhem 
is  prevailed  upon  to  execute  a  deed,  or  do  any  other  legal  act;  these,  though 
accompanied  with  all  other  the  requisite  solemnities,  may  be  afterwards 
avoid»l,  if  forced  upon  him  by  a  well-grouoded  apprehension  of  losing  his 
life,  or  even  his  limbs,  in  case  of  his  non-compliance. (/)  And  the  same 
is  also  a  sufficient  excuse  for  the  commission  of  many  misdemeanors,  as  will 
appear  in  the  fourth  book.  The  constraint  a  man  is  under  in  these  circum- 
stances is  called  in  law  (/«r»j,(38)from  the  Latin  durilies,  of  which 
there  are  two  *sorts:  (39)  duress  of  imprisonment,  where  a  man  [*i3i 
actually  loseshisliberty.ofwhichweshall  presently  speak;  and  duress 
per  minas,  where  the  hardship  is  only  threatened  and  impending,  which  is  that 
we  are  now  discoursing  of.  Duress  per  minas{^o)  is  either  for  fear  of  loss 
of  life,  or  else  for  fear  cf  mayhem,  or  loss  of  limb.(43)    And  this  fear  must 


"  But  as  it  regpecta  the  rights  of  others  claiming  throagta  the  child,  if  it  is  bom  dewl, 
or  in  sach  an  early  stage  of  pregnancy  as  to  be  incapable  of  living,  it  is  to  be  considered 
as  if  it  never  had  been  bom  or  conceived.     3  Parjes  C.  R.  55."— Chitty. 

If  the  child  dies  subseqnently  to  birth  from  vounds  received  in  the  womb,  il  is  clearly 
homicide,  even  though  the  child  is  still  attached  to  the  mother  by  the  umbilical  cord. 
It  has  been  said  that  it  is  not  an  indictable  offence  to  administer  a  drug  to  a  woman,  and 
thereby  to  procure  an  abortion,  unless  the  mother  is  quick  with  child,  though  ouch  a  dis- 
tinction, it  is  submitted,  is  neither  in  accordance  with  the  result  of  medical  experience, 
nor  with  the  principles  of  the  common  law.  The  civil  rights  of  an  infant  in  venire  sa 
mere  are  equally  respected  at  every  period  of  gestation;  and  it  is  clear  that,  no  matter  at 
how  early  a  stage,  he  may  be  appointed  executor,  is  capable  of  taking  as  legatee  or  under 
a  marriage  settlement',  may  take  speciGcally  under  a  general  devise  as  a  child,  and  may 
obtain  an  injunction  to  stay  waste.  Wharton's  American  Crim.  I,aw,  537.  See  Comm, 
ti.  Parker,  9  Metcalf,  363.     State  v.  Cooper,  3  Zabriskie,  57.     Smith  v.  State.  33  Maine,  48. 

An  infant  is  in  esse  from  the  time  of  conception,  for  the  purpose  of  taking  any  estate 
which  is  Ibr  bis  benefit,  whether  by  descent,  devise,  or  under  the  statute  of  distributions, 
provided  the  in&nt  be  bom  alive  and  after  such  a  period  of  foetal  existence  that  its  con- 
tinuance in  life  may  be  teasonably  expected.  The  right  of  an  unborn  infant  to  take 
property  by  descent  or  otherwise  is  an  inchoate  right,  which  will  not  be  completed  by  a 
premature  birth.  Harper  v.  Archer,  4  Smedea  &  Marsh.  99.  MarseUis  v.  Halkimer,  a 
Paige,  Ch.  Rep.  35.— Sharswood. 

(37)  [Self-defence.] 

(38)  A  deed  procured  through  fear  of  loss  of  life,  produced  by  threats  of  the  grantee, 
may  be  avoided  for  duresa.  Brown  v.  Pierce,  7  Wall.  (U.  S. )  116  ( 1868) ;  i  Barb.  R%hta 
Pers.  &  Prop.  IQ*  (1890). 

{39)  Collins  V.  Westbnry  et  al.,  3  Bay  (S.  C.)  ai3  (1799)-  Leake's  Law  Cont,  350  ' 
(jed.,  1893).     1  Pars.  Cont  "393  (Bed.,  1893). 

(40)  [By  threats.] 

(42)  In  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  it  is  no  defence 
that  tiie  defendant  a  married  woman,  was  induced  to  sign  the  note  by  threats  made  by 
her  husband,  if  the  payee  took  the  note  in  ignorance  uereoC  Fairbanks  v.  Snow,  145 
Mass.  t54  (1887).  It  IS  a  good  defence  to  a  promissory  note  that  it  was  signed  under 
threats  of  arrest  and  prosecution  by  an  officer  then  present,  end  for  a  crime  never  com- 
mitted. Sn^i  V.  Brown,  49  Ind.  577  (1875).  The  books  are  not  very  clear  as  to  what 
amounts  to  duress  by  menaces.  But  in  order  to  avoid  an  act  on  the  ground  of  menaces 
of  imprisonment,  it  must  appear  that  the  menace  was  of  an  unlawful  imprisonment,  and 
that  the  party  was  put  in  fear  thereof  by  the  menace  and  induced  by  fear  to  do  the  a<^ 
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be  upon  sufficient  reason;  "ncn,"  as  Bracton  expresses  it,  "  suspicio  cujuslibei 
vani  et  meticulosi  kominis,  sed  talis  qui  possil  cadere  in  virum  amsiantem; 
talis  enim  debet  esse  melus,  qui  in  se  conlineat  vitt^periadum.  out  corporis 
tTudaium."(it'){^^)  A  fear  of  battery,  or  being  beaten,  though  never  so 
well  grounded,  is  no  duress;(44)  neither  is  the  fear  of  having  one's  house 
burned,  or  one's  goods  taken  away  and  destroyed,  (46)  because  in  these 
cases,  should  the  threat  be  performed,  a  man  may  have  satisfaction  by 
recovering  equivalent  damages:(;r)  but  no  suitable  atonement  can  be  made 
for  the  loss  of  life  or  limb.  And  the  indulgence  shown  to  a  man  under  this, 
the  principal,  sort  of  duress,  the  fear  of  losing  his  life  or  limbs,  agrees  also 
with  that  maxim  of  the  civil  law;  ignoscilur  ei  qui  sanguinem  sttum  quarter 
redemplum  voluit.(^^'j)(^^8) 
'  The  law  not  only  regards  life  and  member,  and  protects  every  man  in  the 
enjoyment  of  them,  but  also  furnishes  him  with  every  thing  necessary  for 
Jheir  support, (49)  For  there  is  no  man  so  indigent  or  wretched,  but  he  may 
demand  a  supply  sufficient  for  all  the  necessities  of  hfe  from  the  more  opulent 
part  of  the  community,  by  means  of  the  several  statutes  enacted  for  the  relief 
of  the  poor,  of  which  in  their  proper  places.  A  humane  provision;  yet, 
though  dictated  by  the  principles  of  society,  discountenanced  by  the  Roman 
laws.  For  the  edicts  of  the  Emperor  Constantine,  commanding  the  public  to 
maintain  the  children  of  those  who  were  unable  to  provide  for  them,  in  order 
to  prevent  the  murder  and  exposure  of  infants,  an  institution  founded  on  the 
same  principle  as  our  foundling  hospitals,  though  comprised  in  the  Theodosian 

code,(_y)  were  rejected  in  Justinian's  collection,/ 
^132]         *These  rights  of  life  and  member,  can  only  be  determined  by  the 

death  of  the  person;  which  was  formerly  accounted  to  be  either  a 
civil  or  natural  death.  The  civil  death  commenced,  if  any  man  was  banished  or 
abjured  the  realm(2)  by  the  process  of  the  common  law,  or  entered  into  religion ; 
that  is,  went  into  a  monastery,  and  became  there  a  monk  professed:  in  whidi 
cases  he  was  absolutely  dead  in  law,  aud  his  next  heir  should  have  hts  estate. 


Alexander  f.  Pierce,  10  N,  H,  497  (1840).  The  threat  must  be  mch  as  wonld  natarally 
excite  such  a  fear  aa  would  overcome  Ihe  will  of  a  pereon  of  ordinary  courage;  and  snch 
belief  must  be  grounded  upon  the  leaaonable  beliet  that  the  peison  who  threatens  has  at 


hand  the  means  of  carrying  bis  threat  into  present  execution.  Youngs  v.  Simm,  41  III. 
App.  Ct.  30  (iSgr).  Threats  to  collect  a  valid  debt,  which  indnce  the  debtor  to  execute 
to  the  creditor  a  promissory  note  therefor,  secured  by  mortgage,  do  aot  constitute  either 
fraud  or  duress,  Snyder  v.  Braden,  58  Ind.  143-46  (1877).  See  also  Batemaa  Commer. 
Law,  30  (i88a), 

(43)  ["  It  f><ut  not  be  the  apprehension  of  a  foolish  and  fearfiil  man,  bnt  such  as  a 
conrageous  man  may  be  suscepbble  of;  it  should  be,  for  instance,  anch  a  fear  as  comists 
in  an  apprehension  of  bodily  pain,  or  danger  to  life,"] 

(44)  Obert  s.  Landa,  59  Tex.  479  (1883). 

(46)  For  an  illustration  of  the  doctrine  aa  to  goods,  seeRodech  V.  Htltchins,  95  U.  S. 
aio  {1877).    Silliman  v.  U.  S  ,  465  (1879).     Adams  v.  Reeves,  68  N,  C,  IJ4  (1873). 
(47^  [He  is  justified  who  has  acted  in  pure  defence  of  his  own  life  orliinb.] 

(48)  It  must  be  observed  that,  in  modem  times,  paitiea  have  l>een  allowed  to  reply 
upon,  if  not  technically  to  plead,  duress  in  avoidance  of  their  deeds  or  contract))  In  cases 
Which  do  not  come  up  to  the  rule  laid  down  in  the  text  Dnresa  of  goods  will,  under 
certain  circumstances  of  great  difficulty  and  hardship,  avoid  a  contract  Money  paid  to 
obtain  a  delivery  of  property  unlawfully  detained,  especially  if  it  is  paid  under  protest, 
may  be  recovered  back.  3  Bay,  an.  9  Johns,  aoi.  10  Peteia,  137,  A  note  nven  to 
obtain  a  release  of  property  Irom  an  illegal  levy  is  not  void;  bnt  it  may  be  consMered  as 
an  element  in  a  question  of  fraud.    6  Smedes  &  Marsh.  13.— Suakswood. 

(49)  The  preservation  of  health  is  one  of  the  paramount  objects  of  government.  Wil- 
son  V.  Boara  Trustees,  133  III,  465  (1S91).  The  question  of  the  power  of  amunicipal 
corporation  to  levy  genenu  aaaeasments  to  pay  for  sanitary  improvements  is  considered 
in  this  case. 
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For  such  banished  man  was  entirely  cut  off  from  society;  and  such  a  monk, 
upon  his  profession,  renounced  solemnly  all  secular  concerns:  and  besides,  as 
the  popish  clergy  claimed  an  exemption  from  the  duties  of  civil  life  and  the 
commands  of  the  temporal  magistrate,  the  genius  of  the  English  laws  would  not 
suffer  those  persons  to  enjoy  the  benefits  of  society,  who  secluded  themselves 
from  it,  and  refiised  to  submit  to  its  regulations,  (a)  A  monk  was  therefore 
counted  civUiter  mortuus,  and  when  he  entered  into  religion  might,  like  other 
dying  men.  make  his  testament  and  executors;  or  if  he  made  none,  the 
ordinary  might  grant  administration  to  his  next  of  kin,  as  if  he  were  actually 
dead  intestate.  And  such  executors  and  administrators  had  the  same  power, 
and  might  bring  the  same  actions  for  debts  due  to  the  religious,  and  were 
liable  to  the  same  actions  for  those  due /row  him,  as  if  he  were  naturally 
deceased.(i)  Nay,  so  far  has  this  principle  been  carried,  that  when  one  was 
bound  in  a  bond  to  an  abbot  and  his  successors,  and  ^erwards  made  bis 
executors,  and  professed  himself  a  monk  of  the  same  abbey,  and  in  process 
of  time  was  himself  made  abbot  thereof;  here  the  law  gave  him,  in  the 
capacity  of  abbot,  an  action  of  debt  against  his  own  executors  to  recover  the 
money  due.  (r)  In  short,  a  monk  or  religious  was  so  effectually  dead  in  law, 
that  a  lease  made  even  to  a  third  person,  during  the  life  (generally)  of  one 
who  afterwards  became  a  monk,  determined  by  such  his  entry  into  religion; 
for  which  reason  leases,  and  other  conveyances  for  life,  were  usually  made  to 
have  and  to  hold  for  the  term  of  one's  natural  life.{rf)(5o)  But, 
*even  in  the  times  of  popery,  the  law  of  England  took  no  cognizance  [*I33 
oi  profession  in  any  foreign  country,  because  the  feet  could  not  be 
tried  in  our  courts;((r)  and  therefore,  since  the  Reformation,  this  disability  is 
held  to  be  abolished:  (/)  as  is  also  the  disability  of  banishment,  consequent 
upon  abjuration,  by  statute  at  Jac.  I.  c.  28.(52) 

This  natural  life,  being,  as  was  before  observed,  the  immediate  donation  of 
the  great  Creator,  cannot  legally  be  disposed  of  or  destroyed  by  any  individual, 
neither  by  the  person  himself, (53)  nor  by  any  other  of  his  fellow-creatures, 
merely  upon  their  own  authority.  (54)  Yet  nevertheless  it  may,  by  the  divine 
permission,  be  frequently  forfeited  for  the  breach  of  those  laws  of  society, 
which  are  enforced  by  the  sanction  of  capital  punishments:  of  the  nature, 
restrictions,  expedience,  and  legality  of  which,  we  may  hereafter  more  con- 
veniently inquire  in  the  concluding  book  of  these  commentaries.    At  present, 

(olTUiinualnanile  In  the  feodal  lav.  f.  2.c  (b)  litt.  t  aXl. 

H:  OaUl  cm  nSa  irruU   tuI  factai  al  mOa  CMttU  U)  Co.  UM.  US. 

iwc  benolcfwii  perttiut  ad  eum  qui  am  d«ft«f  geaere  idi  :tRcp.  t8:  Ca  Lltt.  ISZ. 

qflcAm.— [He  wbo  beconeB  ■  nldler  nt  Cbrl^  tuu  {t)  Co.  Litt  1S2. 

Goued  (o  tie  a  nldler  of  the  vorld,  nor  Is  be  eo.  i/)  1  Balk.  1B2. 
Oiled  to  taj  rewftrd  wbo  acknowledKea  uo  duty.] 

•    (50)  The  dvil  death  of  a 
did  Bot  wider  the  N.  Y.  Rev.  Stat  9C4,  t 
of  real  estate  in  one  who,  hy  the  will,  n 
Avery  v.  Everett.  36  Hun.  (N.  Y.)  8  (tSNif. 

(53)  One  species  of  dvil  death  may  still  exiit  in  England;  that  la,  where  a  man  by 
act  of  parliament  is  attainted  of  treason  or  ielouy,  and,  aavilig  hia  life,  is  banished  for- 
ever: this  Lord  Coke  declares  to  be  a  dvil  death.  But,  he  says,  a  temporary  exile  is  not 
a  dvit  death.  Co.  Litt  133.  And  for  the  same  reason,  where  a  man  receives  judgment 
of  death,  and  aflrTwards  leaves  the  kingdom  for  lile.  apon  a  conditional  pardon,  this 
teems  to  amount  to  a  dvil  death:  this  practice  did  cot  exist  in  the  time  of  Lord  Coke, 
irtio  (ays,  that  a  man  can  only  lose  his  comitry  by  authority  of  parliament.  lb. — CHRIS- 
TUM. 

(53)  "  Natore  teaches  OS  that  God  prohibits  suidde. "    Thomas  Univ.  Juris.  4a  ^1839). 

(54)  Neither  the  accused  nor  his  counael  can  dispenM  with  the  statutory  requirement  as 
to  bia  presence  personally  at  the  triaL  That  which  the  law  makes  essential  inproceed- 
ings  involvinft  tne  deprivation  ot  life  or  liberty,  cannot  be  dispensed  with  or  afiected  by 
Qle  consent  of  counsel,  or  of  the  accused  much  leas  by  bis  mere  failnre  when  on  trial  and 


in  custody, 
quoting  the 


language  of  Bopt  v.  Utah,  1 10  U.  S.  579  (1883). 
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I  shall  only  observe,  that  whenever  the  constilulion  of  a  state  vests  in  any 
man,  or  body  of  men,  a  power  of  destroying  at  pleasure  without  the  direction 
of  laws,  the  lives  or  members  of  the  subject,  such  constitution  is  in  the 
highest  degree  tyrannical;  and  that,  whenever  any  laws  direct  such  destruc- 
tion for  light  and  trivial  causes,  such  laws  are  likewise  tyrannical,  though  in 
an  inferior  degree;  because  here  the  subject  is  aware  of  the  danger  he  is 
exposed  to,  and  may,  by  prudent  caution,  provide  against  it.  The  statute 
law  of  England  does  therefore  very  seldom,  and  the  common  law  does  never, 
inSict  any  punishment  extending  to  life  or  limb,  unless  upon  the  highest 
necessity;(55)  and  the  constitution  is  an  utter  stranger  to  any  arbitrary 
power  of  killing  or  maiming  the  subject  without  the  express  warrant  of  law. 
"  Nulliis  liber  homo,"  says  the  great  charter, (^)  "  aliquo  modo  desirtiatur, 
nisi  per  legale  judicium  parium  suorum  aui  per  legem  icrra .' \^(>)  Which 
words,  "  aliquo  modo  destruatur,"  according  to  Sir  Edward  Coke,(A)  include 
a  prohibition,  not  only  of  killing  and  maiming,  but  also  of  torturing,  (to 
which  our  laws  are  strangers, )  and  of  every  oppression  by  color  of  an  illegal 
authority.     And  it  is  enacted  by  the  statute  of  5  Edw.  III.  c.  9,  that  no  man 

shall  be  forejudged  of  life  or  limb  contrary  to  the  great  charter  and 
*i34]     the  *Iaw  of  the  land;  and  again,  by  statute  28  Edw.  III.  c.  3,  that 

no  man  shall  be  put  to  death,  without  being  brought  to  answer  l^ 
due  process  of  law. 

3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man  in 
order  to  defend  himself  or  annoy  his  enemy,  the  rest  of  his  person  or  body  is 
also  entitled,  by  the  same  natural  right,  to  security  from  the  corporal  insults 
of  menaces,  assaults,  beating,  and  wounding;  though  such  insults  amoimt 
not  to  destruction  of  life  or  member.(57) 

4.  The  preservation  of  a  man's  health  from  such  practices  as  may  prejudice 
or  annoy  it;  and 

5.  The  security  of  his  reputation  or  good  name  from  the  arts  of  detraction 
and  slander,  are  rights  to  which  every  man  is  entitled  1^  reason  and  natural 
justice;  since,  without  these,  it  is  impossible  to  have  the  perfect  en joyment  of 
any  other  advantage  or  right.  But  these  three  last  articles  (being  of  much 
less  importance  than  those  which  have  gone  before,  and  those  which  are  yet  to 
come, )  it  will  suffice  to  have  barely  mentioned  among  the  rights  of  persons: 
referring  the  more  minute  discussion  of  their  several  branches  to  those  parts 
of  our  commentaries  which  treat  of  the  infringement  of  these  rights,  under 
the  head  of  personal  wrongs. 

II.  Next  to  personal  security,  the  law  of  England  regards,  asserts,  and 
preserves  the  personal  liberty  of  individuals.  This  personal  liberty  consists 
in  the  power  of  locomotion,  of  changing  situation,  or  mo\-ing  one's  person 
to  whatsoever  place  one's  own  inclination  may  direct,  without  imprisonment, 
or  restraint,  unless  by  due  course  of  law.  (58)     Concerning  which  we  may 

(g)  C  29.  (A)  2  InM.  18. 

(SS)  This  is  a  compliment,  nhich  I  fear  the  common  law  does  not  deserve;  tat  although 
it  did  not  punish  wtth  death  any  person  who  could  read,  even  for  auv  number  of  mur- 
ders or  other  felonies,  yet  it  inflicted  death  upon  every  felon  who  coiila  not  read,  though 
his  crime  was  the  steahng  only  of  twelve  pence  brthing.— Christian. 

This  is  a  remarkable  claim  to  make  for  a  penal  system  that  included  i6o  offences  in 
its  list  of  felonies  by  act  of  parliament  "  worthy  of  instant  death!"  See  to  this  eflect 
Bk.  four,  of  these  commentaries,  p.  tq, 

(5^)  ["No  freeman  shall  be  deprived  of  life  but  by  the  lawful  judgment  of  hia  peers  or 
the  law  of  the  land."] 

(57)  I  Barb.  Rights  Pere,  &  Prop.  105  (1890). 

(58)  The  right  of  every  citizen  of  the  United  States  to  e^oy  free  egress  from  or  tranajt 
through  the  State  is  an  undoubted  constitutional  right.  The  framers  of  the  Federal  con- 
stitution intended  that  personal  intercourse  between  the  States,  should  be,  so  far  as  prac- 
ticable, as  free  as  the  transit  of  the  ocean,  and  as  unembomssed  as  the  commerce  of  the 
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make  the  same  observations  as  upon  the  preceding  article,  that  it  is  a  right 
strictly  natural;  that  the  laws  of  England  have  never  abridged  it  without 
sufficient  cause;  and  that,  in  this  kingdom,  it  cannot  ever  be  abridged  at 
the  mere  discretion  of  the  magistrate,  without  the  explicit  permission 
of  the  laws.  Here  again  the  language  of  the  great  *charter(r )  is,  0*135 
that  no  freeman  shall  be  taken  or  imprisoned  but  by  the  lawful 
judgment  of  his  equals,  or  by  the  law  of  the  land. (59)  And  many  subse- 
quent old  statutes(y)  expressly  direct,  that  no  man  shall  be  taken  or 
imprisoned  by  suggestion  or  petition  to  the  king  or  his  council,  unless  it  be 
by  legal  indictment,  or  the  process  of  the  common  law.  By  the  petition  of 
right,  3  Car.  I. ,  it  is  enacted,  that  no  freeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may  make  answer  according  to  law.  By 
16  Car.  I,  c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or  decree 
of  any  illegal  court,  or  by  command  of  the  king's  majesty  in  person,  or  by 
warrant  of  the  council  board,  or  of  any  of  the  privy  council,  he  shall,  upon 
demand  of  his  counsel,  have  a  writ  of  habeas  corpus,  to  bring  his  body  before 
the  court  of  king's  bench  or  common  pleas,  who  shall  determine  whether 
the  cause  of  his  commitment  be  just,  and  thereupon  do  as  to  justice  shall 
appertain.  And  by  31  Car.  II.  c.  2,  commonly  called  the  habeas  corpus 
act;(6o)  the  methcKls  of  obtaining  this  writ  are  so  plainly  pointed  out  and 
enforced,  that,  so  long  as  this  statute  remains  unimpeached,  no  subject  of 
England  can  be  long  detained  in  prison,  except  in  those  cases  in  which  the 
law  requires  and  justifies  such  detainer.(6i)     And,  lest  this  act  should  be 
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sea,  aud  this  rieht  is  subject  only  to  such  legislative  regnlatioas  as  ma^  he  imposed  by 
the  exercise  of  the  police  power  of  the  State,  or  as  may  remotely  afiect  it  in  the  legitimate 
exerciae  of  the  power  of  State  taxation.    Joseph  v.  Randolph,  71  Ala.  499,  505  (1883). 

(59)  "  For  the  true  sense  and  exposition  of  these  words,  says  Loid  Colce,  (3  Inat  50,) 
"  see  the  statute  of  37  Eliz.  cap.  tt,  where  the  words  '  by  the  taw  of  the  land '  are  ren- 
dered,  without  due  process  of  law."  The  amendments  to  the  constitution  of  the  United 
States  use  the  language.  "  nor  tie  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cessof  taw."  And  Judge  Story  observes  that  "this  clause  in  effect  affirms  the  right  of 
trial  according  to  the  process  and  proceedings  of  the  common  law."  (3  Story  on  the 
Const  661.)  "  These  terms  'law  of  the  land" do  not  mean  merely  an  act  of  the  general 
assembly.  If  they  did,  every  restriction  upon  the  legislative  authority  would  be  at  once 
■    *  "     4  Devcreux,  1.     10  Ycrgcr,  59.     19  Wend.  659.     "  In  a  state  which  if 


emed  by  a  written  constitution  like  ouis,  if^  the  legislature  should  so  far  forget  its  duty, 
and  the  natnral  rights  of  an  individual,  as  to  take  his  private  property  and  transfer  it  to 
another,  where  there  was  no  foundation  for  a  pretence  that  the  public  was  to  be  t>enefited 
thereby,  I  should  not  hesitate  todeclare  that  such  anabuse  of  the  right  of  MniXM/f/omiiw 
was  an  infringement  of  the  spirit  of  the  constitution,  and  therefore  not  within  the  gen- 
eral powers  delegated  by  the  people  to  the  legislature." — Ch.  Walworth,  5  Paige,  137. — 
Shabswood. 

That  the  words  "law  of  the  land  "  and  "due  process  of  law"  mean  the  same  thing  and 
are  used  interchangeably  in  constitntioDal  law,  see  Vansant  V.  Waddel,  3  Yerg.  (Tenn.) 
a6o.  Ervine'a  Ap.  16  Pa.  356.  Parsons  v.  Russell,  11  Mich.  139.  18  How.  U.  S.  373 
(iSss).  soCal.  338(1875).  Dartmouth  Col.  case,  4  Wheat.  518.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97  (1877 1.  Mitligan'8case,4'WaIl.  3  (1866].  This  is  a  leading  cose  on  the 
sninect  of  the  writ  of  habeas  corpus  and  the  rights  of  a  citizen  protected  thereby. 

(60)  The  suspension  of  the  wnt  of  habeas  corpus  leaves  untouched  the  question  of  the 
legality  of  acts  done  thereunder;  for  these  acts,  such  as  arrests,  etc.,  those  exercising  such 
power  must  answer,  if  they  did  so  without  due  authority. 

161)  The  ■vxiX.oi  habeas  corpus  atco-mmoaXaw,  although  a  writ  of  right,  is  not  grantable 
of  course,  but  only  on  motion  in  term-time,  stating  a  protubte  cause  for  the  application, 
and  verified  by  afSdavit.  Hobhouse's  Case,  3  B.  &  Alii.  430.  The  cases  in  which  prison- 
ers liave  a  right  to  the  writ  are  when  they  are  detained  in  prison  when  they  are  entitled 
to  be  admitted  to  bail.  This  right  is  secured  to  such  prisoners  by  the  31  Car.  II.  c.  3. 
Before  the  passing  of  that  statute,  prisoners  committed  for  bailable  ofiences  w"" 
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evaded  by  demanding  unreasonable  bail  or  sureties  for  the  prisoner's  appear- 
ance, it  is  declared  by  i  W.  and  M.  st.  2,  c.  2,  that  exces^ve  bail  ought  not 
to  be  required. 

Of  great  importance  to  the  public  is  the  preservation  of  this  personal 
liberty;  for  if  once  it  were  left  in  the  power  of  any,  the  highest,  magistrate  to 
imprison  arbitrarily  whomever  he  or  his  officers  thought  proper,  (as  in 
France  it  is  daily  practiced  by  the  CTown,)(*)  there  would  soon  be  an  end 
of  all  other  rights  and  immunities.     Some  have  thought  that  unjust  attacks, 

even  upon  life  or  property,  at  the  arbitrary  will  of  the  magistrate, 
*I36]     *are  less  dangerous  to  the  commonwealth   than   such  as  are  made 

upon  the  personal  liberty  of  the  subject.  To  bereave  a  man  of  life, 
or  by  violence  to  confiscate  his  estate,  without  accusation  or  trial,  would  be 
so  gross  and  notorious  an  act  of  despotism,  as  must  at  once  convey  the  alarm 
of  tyranny  throughout  the  whole  kingdom;  but  confinement  of  the  person, 
by  secretly  hurrying  him  to  jail,  where  his  sufferings  are  unknown  or 
forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a  more  dangerous 
engine  of  arbitrary  government.  And  yet  sometimes,  when  the  state  is  in 
real  danger,  even  this  may  be  a  necessary  measure.  But  the  happiness  of 
our  constitution  is,  that  it  is  not  left  to  the  executive  power  to  determine 
when  the  danger  of  the  state  is  so  great  as  to  render  this  measure  expedient; 
for  it  is  the  parliament  only,  or  legislative  power,  that,  whenever  it  sees 
proper,  can  authorize  the  crown,  by  suspending  the  habeas  corpus  act  for  a 
short  and  limited  time,  to  imprison  suspected  persons  without  giving  any 
reason  for  so  doing;  as  the  senate  of  Rome  was  wont  to  have  recourse  to  a 
dictator,  a  magistrate  of  absolute  authority,  when  they  judged  the  republic 
in  any  imminent  danger.  The  decree  of  the  senate,  which  usually  preceded 
the  nomination  of  this  magistrate,  "  dent  operam  consules  ne  quid  respublka 
delrimenti  capiat,"  was  called  the  senatus  consultum  ultima  necessitatis. {(>2) 

(tl  Ihave been  iwiureduponKOodknthDflly,  that, 
durins  ihe  mild  admlniMraUon  ol  Cuillnal  naury, 
above  M.OOO  teOro  He.  tucM— (I'«ttoiB  of  the  8<gnet— 
A  power  Bnumed  bj  the  King!  of  Fraoce.  of  arreM- 

detained  for  any  crime,  nnless  fat  treason  or  felony,  other  than  persona  convict  or  in  ex- 
ecntion  by  legal  process,  be  may  apply  to  the  lord-chancellor  or  a  judge  in  vacation,  and 
the  person  so  applied  to  is  to  cause  such  prisoner  to  be  brought  before  him,  and  to  dis- 
charge him  from  imprisonment,  upon  bis  recognizance  to  appear  in  the  conit  where  his 
oflence  is  cognizable.  In  cases  vrhich  come  under  this  statute,  a  single  jud^  may  per- 
haps be  obliged  to  grant  the  writ  as  of  coutse,  but  in  no  other;  and  the  provision  of  this 
law  do  not  apply  to  writs  grantable  by  the  court  in  term-time.  Best,J.:  Ibid.  Pasamore 
Williamson's  Case,  36  Penna.  State  Reg.  9. 

In  some  of  the  States  it  ia  enacted  that  the  judge  or  court  before  which  the  writ  is 
returned  shall  have  authority  to  revise  the  cause  of  commitment,  and  to  examine  into  the 
truth  of  the  facts  alleged  in  the  return.  The  English  statute  of  56  Geo.  III.  c.  100  con- 
ferred the  like  power.  If  it  appears,  on  the  retmu,  that  the  prisoner  stands  committed 
for  a  contempt  adjudged  against  him  by  any  tribunal  of  competent  authority,  the  court 
or  judge  awarding  the  writ  cannot  examine  into  the  lact  or  such  contempt  or  bail  the 
prisoner,  but  must  immediately  remand  him.  The  adjudication  is  a  conviction,  and  the 
commitment  an  execution.  Murray's  Case,  i  Wilson,  300.  Crosby's  Case,  3  Wilson,  188, 
Hobhouse's  Case,  3  fi.  &  Aid.  430. 

It  is  provided  by  the  constitution  of  the  United  States  that  the  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended  unless  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  reqiaire  it  (Art.  I,  sec.  9.)  The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  e£fecta  against  unreasonable  searches  and  seizures  shall 
not  be  violated;  and  no  warrants  shall  issue  but  upon  probable  cause  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the  person  or 
things  to  be  sei led  (Amendments,  Art,  VI.)  Nopersonshallbedeprivedof  life,  liberty, 
or  property  without  due  process  of  law.  (Ibid,  Art  VII  )  Excessive  bail  shall  not  be 
required.     (Ibid.  Art,  X. )     These  provisions  have  been  copied  almost  without  exception 

into  the  various  Bills  of  Rights,  etc.,  which  form  parts  of  the  several  State  eonstitr' 

— Sbarswood. 

(6a)  ["  Let  the  consuls  take  care  that  the  commonwealth  receive  no  injury."] 
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In  like  manner  this  experiment  ought  only  to  be  tried  in  cases  of  extreme 
emergency;  and  in  these  the  nation  parts  with  its  liberty  for  a  while,  in 
order  to  preserve  it  forever. 

The  confinement  of  the  person,  in  any  wise,  is  an  imprisonment;  so  that 
the  keeping  a  man  against  his  will  in  a  private  house,  putting  him  in  the 
stocks,  arresting  or  forcibly  detaining  him  in  the  street,  is  an  imprison- 
ment. (/)  And  the  law  so  much  discourages  unlawful  confinement,  that  if 
a  man  is  under  duress  of  imprisonment, {6^')  which  we  before  explained  to 
mean  a  compulsion  by  an  illegal  restraint  of  liberty,  until  he  seals  a  bond  or 
the  like,  he  may  allege  this  duress,  and  avoid  the  extorted  bond.(64) 
But  if  a  man  be  lawfully  imprisoned,  *and,  either  to  procure  his  [*I37 
discharge,  or  on  any  other  fair  account,  seals  a  bond  or  a  deed,  this 
is  not  by  duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it.(m)  (66) 
To  make  imprisonment  lawfiil,(67)  it  must  either  be  by  process  from  the 
courts  of  jumcature,  or  by  warrant  from  some  legal  officer  having  authority 
to  commit  to  prison;  which  warrant  must  be  in  writing,  under  the  hand  and 
seal  of  the  magistrate,  and  express  the  causes  of  the  commitment,  in  order 
to  be  examined  into,  if  necessary,  upon  a  habeas  corpus.^dB')  If  there  be  no 
cause  expressed,  the  jailer  is  not  bound  to  detain  the  prisoner;  («)  for  the  law 
judges,  in  this  respect,  saith  Sir  £dward  Coke,  like  Festus  the  Roman 
governor,  that  it  is  unreasonable  to  send  a  prisoner,  and  not  to  signify 
withal  the  crimes  alleged. 

A  natural  and  regular  consequence  of  this  personal  liberty  is,  that  every 
Knglishman  may  claim  a  right  to  abide  in  his  own  countty  so  long  as  he 
pleases;  and  not  to  be  driven  from  it  unless  by  the  sentence  of  the  law.  The 
king,  indeed,  by  his  royal  prerogative,  may  issue  out  his  writ  ne  exeat 
regno.if^  and  prohibit  any  of  his  subjects  from  going  into  foreign  parts  with- 
out license,  {o)  This  may  be  necessary  for  the  public  service  and  safeguard  of 
the  commonwealth.  But  no  power  on  earth,  except  the  authority  of  parlia- 
ment, can  send  any  subject  of  England  out  of  the  land  against  his  will;  no, 
not  even  a  criminal.  For  exile  and  transportation  are  punishments  at  present 
unknown  to  the  common  law;(7o)  and,  wherever  the  latter  is  now  inflicted, 

(D3lDM.Ee),  (n)  Ibid.  fii.  6S. 

(■)  9  IhM.  MS.  (D)  p.  N.  B.  8S. 

(6j)  Browne  on  Actions  of  Iaw,  303-3  (1843).  Ibid.  p.  31.  Bateman  Commer.  I^w, 
.11  (isfe)- 

(ti4)BateitianCominer.Law, 31(1883).  i  StoTyonContractB,4ti7  (1874).  Four  Instance* 
are  ennmetated  by  I^rd  Coke  in  which  a  man  may  avoid  his  acts:  ist,  when  broueht 
about  by  fear  of  loes  of  life;  3d,  of  member;  3d,  of  mayhem;  4th,  imprisoament  Noble 
V.  Enos,  I9lnd,  73, 78{iS6a). 

(66)  A  note  is  not  given  under  dnress  where  a  father  gives  it  in  consideration  of  the 
release  of  his  son  from  arrest  for  an  immoral  assault  upon  another  lad  and  the  discon- 
tinuance ofa  civil  suit  for  damages.  Mascolo  v.  Montesanto,  6i  Conn.  55  ((691).  Im- 
prisonment by  virtue  of  legal  process,  used  in  a  proper  manner,  and  only  for  a  lawful 
purpose,  is  no  duress.    Nealley  v.  Greenough,  25  N.  H.  335,  333  (1853). 

(67)  Browne  on  Actions  of  Law,  301-3(1843). 

(68)  As  an  arrest  is  an  imprisonment  in  the  large  sense  of  the  word,  this  position,  that 
imprisonment,  to  be  lawA^  should  be  by  process  or  warrant,  must  be  unoeistood  with 
the  qualificatipns  pointed  out  in  the  Chapter  on  Arrests,  b.  iv.  ch.  31,  A  constable  or 
peacc^fficer  has  a  right  to  arrest  without  warrant,  upon  probable  ground  of  suspicion 
shown;  and  even  a  private  person  may  justify  an  arrest  without  warrant,  by  proof  of  the 
guih  of  the  party  anested. 

To  conatitnte  dnress  at  law,  the  arrest  must  have  been  originallv  illegal,  or  have 
become  BO  t^  subsequent  abuse  of  it  3  Watts,  167.  9  Poster,  303.  An  arrest  for  a  Just 
cause  and  under  lawful  authority,  if  for  an  unlawful  purpooe,  will  be  construed  duress  of 

iOttinent     8  N.  Hamp.  386.— Shabswood.     Aldeison  Jund.  Writs,  609  (1895). 

,,....  e  Uie  K"      ' 


(69)  [I^t  him  not  leave  me  Kingdom.] 

(70)  Waterman's  Crim.  Proc  681  (i860).    Story  Conf.  Uws,  616-8.    Wheaton  Int. 
I^ws,  ii.<-    Cmnm.  v.  Deacon,  to  S  &  R.  135  (1835).    A  case  of  a  foreigner  seeking 
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it  is  either  by  the  choice  of  the  criminal  himself  to  escape  a  capital  punish- 
ment, or  else  by  the  express  direction  of  some  modem  act  of  parliament.  (71 ) 
To  this  purpose  the  great  charter(/)  declares,  that  no  freeman  shall  be  ban- 
ished, unless  by  the  judgment  of  his  peers,  or  by  the  law  of  the  land.  And 
by  the  habeas  corpus  act,  31  Car.'  II.  c.  2,  (that  second  magna  carta,  and 
stable  bulwark  of  our  liberties,)  it  is  enacted,  that  no  subject.of  this  realm, 
who  is  an  inhabitant  of  England,  Wales,  or  Berwick,  shall  be  sent  prisoner 
into  Scotland,  Ireland,  Jersey,  Guernsey,  or  places  beyond  the  seas, 
*I38]  (where  *they  cannot  have  the  full  benefit  and  protection  of  the 
common  law;)  but  that  all  such  imprisonments  shall  be  illegal; 
that  the  person,  who  shall  dare  to  commit  anotiier  contrary  to  this  law,  shall 
be  disabled  from  bearing  any  office,  shall  incur  the  penalty  of  a  prtemu- 
nire,  and  be  incapable  of  receiving  the  king's  pardon;  and  the  party  suf- 
fering shall  also  have  his  private  action  against  the  person  committing, 
and  all  his  aiders,  advisers,  and  abettors;  and  shall  recover  treble  costs; 
besides  his  damages,  which  no  jury  shall  assess  at  less  than  five  hundred 
pounds. 

The  law  is  in  this  respect  so  benignly  and  liberally  construed  for  the  benefit 
of  the  subject,  that,  though  within  the  realm  the  king  may  command  the 
attendance  and  service  of  all  his  liegemen,  yet  he  cannot  send  any  man  out 
^the  realm,(72)  even  upon  the  public  service:  excepting  sailors  and  soldiers, 
file  nature  of  whose  employment  necessarily  implies  an  exception;  he  cannot 
even  constitute  a  man  lord  deputy  or  lieutenant  of  Ireland  against  his  will, 
nor  make  him  a  foreign  ambassador.  (?){73)  For  this  might,  in  reality,  be 
no  more  than  an  honorable  exile. 

III.  The  third  absolute  right,  inherent  in  every  Englishman,  is  that  of 
property:  which  consists  in  the  free  u.se,  enjoyment,  and  di^>osal  of  all  his 
acquisitions,  without  any  control  or  diminution,  save  only  by  the  laws  of  the 
land.  (74)  The  original  of  private  property  is  probably  founded  in  nature, 
as  will  be  more  fully  explained  in  the  second  book  of  the  ensuing  commen- 
taries: but  certainly  the  modifications  under  which  we  at  present  find  it,  the 
method  of  conserving  it  in  the  present  owner,  and  of  translating  it  from  man 
to  man,  are  entirely  derived  from  society;  and  are  some  of  those  civil  advan- 
tages, in  exchange  for  which  every  individual  has  resigned  a  part  of  his 
natutal  liberty.  The  laws  of  England  are  therefore,  in  point  of  honor  and 
justice,  extremely  watchfiil  in  ascertaining  and  protecting  this  right.  Upon 
this  principle  the  great  charter(r')  has  declared  that  no  freeman  shall  be, 
*  *  39]     disseised,  or  divested ,  of  his  freehold,  or  of  his  liberties,  or  free  *custonis, 

(p)  C.  »  (9)  1  Hut  «G.  (r)  C.  M. 


refbge  in  Pennsylvania.    See  on  the  question  of  interstate  extradition,  Ex.  par.  Reggel, 

14  iJ!  8.64^(1885). 

(71)  The  executive  may  annex  to  a  pardon  any  condition,  whether  precedent  or  subae- 

Suent,  not  forbidden  by  law;  and  it  lies  on  the  grantee  to  perform  it.  It  is  not  an  unlaw- 
il  condition  that  the  party  shall  deport  or  be  removed  from  the  country.  PlaviU's  Case, 
SWstts&Serg.  197.— Shasswood. 

(73!  Brantly  Peis.  Prop.  5  (18^).  ■ 

(73]  An  indictment  wtll  not  he  for  non-acceptance  of  an  office  which  (be  incumbent 
might  resign  at  will,     t  Bish.  New  Cr.  Law,  •458  ( 189a). 

r74)Bnich  V.  Carter,  32  N.J.  56a  (1867).  Application  of  Jacobs,  98  N.  Y.  106(1885). 
Shafier  et  al.  v.  Union  Mining  Co.,  55  Md,  Sr  (1880).  Strickler  v.  Colo,  Springs,  16 
Colo.  71  (1891).  The  word  rights"  as  applied  to  property  refers  to  the  free  use, 
enjoyment  and  disposal  of  it.  Ammidown  v.  Granite  Bk.,90  Mass.  190  (1864).  Murphy 
&  Glover  Test  Oath  Cases,  41  Mo.  366  ([S67).  Ex  parU  Law,  etc.,  35  Ga.  395  (1868). 
Tod  V.  Wick  Bros.  Co.,  36  O.  S.  385  (1880).  i  Barb,  Rights  Pers.  &  Prop.  86  and  lai 
(1890).  Wynehamer  v.  People,  13  N.  Y.  396-43J  (1856).  The  franchise  of  an  incorpo- 
rated bank,  is  not  "  prqpi>rty  "  that  shouM  be  listed  for  taxation: — it  is  not  property  of 
126 
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but  by  the  judgment  of  his  peers,  or  by  the  law  of  the  land.(75)  And 
by  a  variety  of  ancient  statutes(f)  it  is  enacted,  that  no  man's  lands  or 
^mds  shall  be  seized  into  the  king's  hands,  against  the  great  charter,  and 
the  law  of  the  land;  and  that  no  man  shall  be  disinherited,  nor  put  out  of 
his  franchises  or  freehold,  unless  he  be  duly  brought  to  answer,  and  be  fore- 
judged by  course  of  law ;  and  if  any  thing  be  done  to  the  contrary,  it  shall 
be  redressed,  and  holden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private  property,  that  it  will 
not  authorize  the  least  violation  of  it;  no,  not  even  for  the  general  good  of 
the  whole  community.  ( 76)  If  a  new  road,  for  instance,  were  to  be  made 
through  the  grounds  of  a  private  person,  it  might  perhaps  be  extensivdy 
beneficial  to  the  public;  but  the  law  permits  no  man,  or  set  of  men,  to  do 
this  without  consent  of  the  owner  of  the  land.  In  vain  may  it  be  urged,  that 
the  good  of  the  individual  ought  to  yield  to  that  of  the  community;  for  it 
would  be  dangerous  to  allow  any  private  man,  or  even  any  public  tribunal, 
to  be  the  judge  of  this  common  good,  and  to  decide  whether  it  be  expedient 
or  no.  Besides,  the  public  good  is  in  nothing  more  essentially  interested, 
than  in  the  protection  of  every  individual's  private  rights,  (77)  as  modelled 
by  the  municipal  law.  In  this  and  similar  cases  the  legi^ature  alone  can, 
and  indeed  frequently  does,  interpose,  and  compel  the  individual  to  acquiesce. 
But  how  does  it  interpose  and  compel  ?  Not  by  absolutely  stripping  the  sub- 
ject of  his  property  in  an  arbitrary  manner;  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  sustained,  (78)     The 

<t)  SBdw.iii.e.ft.  »Sdiir,III.rt.e.e.4:  »  Edw.  HL  c  1. 


any  descriptioii  and  not  Bnbiect  to  taxation  under  the  constitution  of  Ohio.    Bzch.  Bk. 
etc.  w.  Hines,3  0.  8.8(1853'). 

(75)  Game  lawsare  not  an  infrit^ement  of  private  rights.    3  Manitoba  (Svart)  6137-13 

(76)  The  legislatare  may,  constitntionally,  order  roads  to  be  opened,  and  timber,  rock, 
etc,  sufficient  to  keep  them  in  repair  to  be  used,  without  the  consent  of  the  owners  of 
the  land  and  without  making  compensation.  State  v.  Dawson,  3  Hill  (S.  C.)  418-37 
(1836),  but  backing  water  on  the  land  of  a  riparian  owner,  is  trespasa.  Dickson  v.  Bum- 
bam,  14  Chan,  Rep.  Up.  Can.  595  (Grant)  1867. 

(7^)  The  anthonty  granted  to  a  corporation  to  construct  a  railroad  does  not  thereby 
confer  npon  it  an  immunity  liotn  liability  for  damages  to  others  in  respect  of  tbeir 
edjacent  lands  when  under  the  same  circnmstances  a  private  individnal  would  be  liable. 
Staton  V.  R.  R.  Co.,  iii  N.  C.  ifa  (1893).  On  this  subject  Judge  Sterrett's  dissenting 
ojnnion  as  to  the  construction  of  aec  6,  of  ait.  xvi,  of  the  Const,  of  Pennsylvania 
will  prove  both  interesting  and  instructive.  See  Penn.  R.  R.  Co.  V.  Marchant,  119 
Pa.  561-577  (18SS).  Whether  taking  of  lands  for  mill  sites,  is  to  be  regarded  as  for 
fiuilic  paipoaee.    See  s  Pick.  394.    33  Pick.  116.    3  Wis.  461.    10  Mich.  453.    47  N.  H. 


S?i 


))  Quoting  with  approval  page  *I39,  Mims  v 
(1^47).    Also,  Cromie  v.  Board,  etc.,  W.  f  "  " 


taken,  in  invilutH  for  public  use,  the  assent  of  the  owner  is  not  to  be  implied  orhisrigl 

*->  be  deemed  waived,  by  anything  less  than  an  affirmative  act;  his  mere  default  in  fkili 

<  appear  and  object  to  the  proceedings,  is  not  to  be  rej^rded  as  a  dedication  or  gift 

is  land  to  the  public,     Quackenbush  v.  Dist.  CoL,  10  Enst.  Col.  314  ( 1S91): — A  provision 


mpensation  is  a  necessary  attendant  on  the  due  and  consbtutional  exercise  of  the 
power  given  to  deprive  one  of  bis  property  without  bis  consent.  Bloodgood  v.  M.  &.  H. 
R.  R,  Co.,  18  Wend.  (N.  Y.)76  (1837).  Or,  where  no  mode  by  which  tte  compensation 
can  be  found,  is  provided  in  the  constitution;  the  government  is  bound  to  provide  a 
tribunal  before  which  both  parties  may  meet  and  discuss  their  claims  on  equal  terms. 
Langfbrd  v.  Co.  Commrs  ,  r6  Minn.  380  (1871).  The  right  to  take  private  property  for 
pubuc  use,  does  not  depend  on  constitutional  provisions,  but  is  one  of  the  attributes  of 
sovereignty,  and  recognized  as  such  by  the  constitution  of  the  United  States.  Sin- 
nickson  v.  Johnson,  3  Har.  (N.  J.)  145  (1839).  But  this  taking  of  private  property  can 
only  be  justified  when  it  is  taken  for  public  use,  and  on  payment  of  just  compensation. 
Peo.  If.  White,  11  Barb.  (N.  Y.)  30  (1851).     Young  v.  McKemie,  3  Ga.  43  (1847).    A 
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public  is  now  con»dered  as  an  individual,  treating  with  an  individual  for  an 
exchange.  All  that  the  legislature  does  is  to  oblige  the  owner  to  alienate 
his  possessions  for  a  reasonable  price;  and  even  this  is  an  exertion  of  power, 
which  the  legislature  indulges  with  caution,  and  which  nothing  but  the 

legislature  can  perform, (79) 
*i4o]        *Xor  is  this  the  only  instance  in  which  the  law  of  the  land  has 

postponed  even  public  necessity  to  the  sacred  and  inviolable  rights 
<^  private  property.     For  no  subject  of  England  can  be  constrained  to  pay 


bridge  held  b}  ui  incorporated  company  may  be  taken  under  eminent  domain  for  a 
public  road-  Weit  Riv.  Bridge  Co.  v.  Dii  el  al.,  6  How.  (U.  S.)  33^  (1848).  On  v. 
Qnimt^,  54  N,  H.  645  (1874).  Wbere  the  State  takes  property  for  strictly  public  luea, 
aaforapublic  rood,  prepayment  of  damages  need  not  be  made.  Dronberger  ii.  Reed,  11 
Ind.  433  (tSsS).  After  a  franchise  to  build  a  bridge  haa  been  granted  another  bridge 
cannot  be  bnilt  within  those  limits  without  compensation  therefor.  Piscataqna  Bi^. 
Co.  v.a.  H.  Bridgerfa/.,7N.  H.  66  (1834}.  Baring  ».  Erdman,  3  Fed.  Cases,  787  {i8m). 
Bonaparte  w.  C  &  O.  R.  Co.,  3  Fed.  Cases,  831  (1830).  Walker  v.  City  Council,  i  Bailey 
Eq.  (S.  0453(1831).  Wynehomer  r.  People,  13  N.  Y.  386(1856).  That  the  Federal 
government  may  exercise  the  right  of  eminent  domain,  even  within  the  confines  of  ■ 
■Ute,  see  KoM  v.  U.  S.  91  U.  S.  367  (1875). 

The  grant  of  a  franchise  by  a  State  to  a  corporation  to  erect  a  toll  bridge  is  not  impaired 
bv  the  Btdiaeqnent  grant  to  a  difierent  corporation  of  a  franchise  to  erect  another  bridge 
oloi^Bide  of  the  fiiat  bridge.  But  wbere  the  State  grants  to  the  first  company  in  express 
terms  an  exclasave  rig^ht  for  a  certain  distance  above  and  below  the  bridge,  a  subseqaeut 
pant  to  anotherwithni  those  limitsdeprivcs  the  first  of  its  property,  for  which  compensa- 
twn  mnst  be  made.  And  where  the  legiSlatnre  auQiorizes  the  establishment  of  a  bridge 
near  an  old  one,  this  is  not  a  taking  of  private  property  for  public  uses,  within  the 
meaning  of  the  fifth  amendment  to  the  Conrtitntion  of  the  United  States.  Charlea 
River  Bri^e  Co.  v.  Wamen  Bri^eCo.,  7  Pick.  Uaia.  344(iS39V 

(79)  These  ofaacTvatknia  must  be  taken  with  considerable  qualification;  (or,  as  observed 
by  Boiler,  J.,  ttaeie  are  many  case*  in  which  individnals  sustain  an  inj my  for  which  the 
law  givea  no-action.  For  itutance,  pulling  down  houses  or  raising  bulwarks  for  the  pre- 
servBtion  and  defenoe  <rftbe  kingdom  against  the  king's  euemies.  The  civil  law  writen, 
indeed,  say  that  Qte  individnala  who  tmSer  have  a  n^t  to  resort  to  the  pubhc  for  a 
satisfaction,  bnt  no  one  ever  thought  that  the  common  law  rave  an  action  a^inst  the 
individnal,  who  pulled  down  the  hoose,  etc.  And  where  ue  acts  of  commtssioners, 
appointed  by  a  pavii^  act,  occasion  a  damage  to  an  individual,  without  any  ezcesa  of 
jurisdiction  on  their  part,  the  commissioneTS  or  paviors  acting  under  them  are  not  liable 
to  an  action.  4  Term  Rep.  794,  6,  7.  3  Wila.  461.  6  Taunton,  29.  In  eeneral,  however, 
a  power  of  this  natnic  mot  be  created  by  statnte,  which  usually  provides  compeusatioa 
to  the  individnaL— CHmv. 

The  GOnatitulion  of  the  United  States  has  provided  f  Amendments,  Art  V. )  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation.  A  similar  pro- 
visien  ia  contained  in  the  several  State  constitutions.  The  compensation  may  be  ascer- 
tained in  any  eqnitable  and  &ir  mode,  to  be  provided  by  law,  without  the  intervention 
of  a  jury,  inasmuch  aa  trial  by  jury  is  only  re<]nired  on  issues  in  tact,  in  civil  and  criminal 
cases  in  courts  of  justice.  The  better  opinion  is  that  the  compensation  or  ofer  of  it 
must  precede  or  be  concurrent  with  the  seizure  and  entryupon  private  property  under 
the  authority  of  the  State.  In  Bonaparte  v.  Camden  &  Amboy  Railroad  Co.,  i  Kildwin, 
aos,  it  waa  held  that  a  law  taking  private  property  for  public  use  without  providing  com- 
pensation was  not  void;  for  it  may  be  provided  by  a  subsequent  law.  But  the  execution 
of  the  law  will  be  prevented  by  injunction  until  the  provision  is  made,  and  Uie  payment 
ought  to  be  simultaneous  with  the  actual  appropriation  of  the  property.  It  has  been 
determined,  however,  that  it  is  sufficient  if  provision  be  made  to  ascertain  and  pay  the 
damages:  they  need  not  be  actually  ascertained  and  paid  previous  to  the  enb|y  and 
appropriation  of  the  property.  Bloodgood  v.  Railroad  Co.,  18  Wendell,  i,  59.  "tha  ia 
the  construction  given  to  English  statutes  in  like  cases,  and  frequently,  as  Lord  Den- 
man  observed,  the  amount  of  compensation  cannot  be  ascertained  until  the  work  is  done. 
Lister  f.  Lobley,  7  Ad.  &  Ell.  134. 

There  are  cases  undoubtedly  in  which  the  right  to  destroy  property  may  exist  without 
any  remedy  by  the  owner  against  the  public  or  individuals.  Thus  it  has  been  held  that 
the  right  to  destroy  property  in  cases  of  extreme  emergency,  as  to  prevent  the  spread 
of  a  conflagration,  is  not  the  exercise  of  the  right  of  eminent  domain,  nor  the  taking  of 
it  for  public  use,  but  it  is  a  right  existing  at  common  law,  founded  on  the  plea  of  necessity, 
and  may  be  exercised  by  individuals.  The  American  Print  Works  v.  lAurens,  1  Za- 
briskie,  248.  -  See  a  Kent's  Com.  339,  notes.— Shasswood. 
laS 
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any  aids  or  taxes,  even  for  the  defence  of  the  realm  or  the  support  of  govern- 
ment, but  such  as  are  imposed  by  his  own  consent,  or  that  of  his  representa- 
tives iu  parliament.  By  the  statute  25  Edw.  I.  c.  5  and  6,  it  is  provided, 
that  the  king  shall  not  take  any  aids  or  tasks,  but  by  the  common  assent  of 
the  realm.  And  what  that  common  assent  is,  is  more  fully  explained  by  34 
Edw.  I.  St.  4,  c,  I,  which(/}  euacts  that  no  talliage  or  aid  shall  be  taken 
without  the  assent  of  the  archbishops,  bishops,  earls,  barons,  knights,  bur- 
gesses, and  other  freemen  of  the  land:  and  again  by  14  Edw.  III.  st.  2,  c.  i, 
the  prelates,  earls,  barons,  and  commons,  citizens,  burgesses,  and  merdbants, 
shall  not  be  charged  to  make  any  aid,  if  it  be  not  by  the  common  assent  of 
the  great  men  and  commons  in  parliament.  And  as  this  fundamental  law 
had  been  shamefully  evaded  under  many  succeeding  princes,  by  compulsive 
loans,  and  benevolences  extorted  without  a  real  and  voluntary  consent,  it 
was  made  an  article  in  the  petition  of  right  3  Car.  I.,  that  no  man  shall  be 
compelled  to  jneld  any  gift,  loan,  or  benevolence,  tax,  or  such  like  chaise 
without  common  consent  by  act  of  parliament.  And,  lastly,  by  the  statute 
I  W.  and  M.  St.  2,  c.  2,  it  is  declared,  that  levying  money  for  or  to  the  use 
of  the  crown,  by  pretence  of  prerogative,  without  grant  of  parliament,  or 
for  longer  time,  or  in  other  manner,  than  the  same  is  or  shall  be  cranted,  is 
illegal.  (80) 

In  the  three  preceding  articles  we  have  taken  a  short  view  of  the  principal 
absolute  rights  which  appertain  to  every  Englishman. (81)      But  in  vain; 

(0  See  the  Introduction  to  the  n«at  charter,  (nU. 
Or>r.>  rab  anna  JW:  wherein  It  Hi  ahown  tlut  Dili 
MBIut«  dt  talUaalo  nan  emuedaulo.  IcoDcemlDK  (he 
Don-gTSDtlDg  Di  lalliige]  aupposed  to  hare  neen 


J  tetum  ja  made  and  acted  upo"  by  the  county  court,  and  the  boolis  placed 

a  the  hands  of  the  collector.  Valle  ».  Fugo,  i  Mo.  Ap.  347  (1876).  .  That  the  agencies 
oTthe  national  government  may  not  be  taxed  by  the  States,  nor  i/iix  versa  those  of  ttie 
States  by  the  national  government,  tee  UcCulldch  v.  Md.,  4  Wheat.  316.  Collector  v. 
Day,  II  WalL  113.  See  also,  on  the  question  of  taxation,  7  Crancti,  164;  13  Wall.  373. .' 
Loan  Association  V.  Topeka,  ao  Wall.  655. 

<S[)  Chancellor  Kent  enumerates  among  the  absolnte  rights  of  individuals  the  free 
exercise  and  enjoyment  of  religious  profession  and  worship.  Civil  SaA  religiona  liberty 
generally  go  hand  in  hand;  aad  the  suppreasion  of  either  of  them  for  any  length  of 
time  will  terminate  the  existence  of  the  otner.  It  is  ordained  by  the  constitution  of  the 
United  States  (Amendments,  Art  I.)  that  Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  exercise  thereof;  and  the  same  prohibi- 
tion on  the  State  legislatare  appears  in  all  the  State  constitntioria.  The  principle  is 
generally  announced  in  them  without  any  kind  of  qualification  or  limitation  airttexed, 
and  with  the  exclusion  of  every  spedes  of  religious  t^.  He  adds  a  brief  account  of  the 
early' charters  and  laws,  so  far  as  they  bear  on  the  point,  and  concludes  that  it  appean 
from  these  illustrious  examples  that  various  portions  of  this  country  became,  even  in  its 
infant  state,  distinguished  asylums  for  the  eujovment  of  the  pnDciplea  of  civil  and 
religions  libnties  Dy  Uie  persecuted  votaries  of  those  principles  from  every  part  of 
Burope.    a  Kent's  Com.  34. 

Another  of  the  absolute  rights  of  individuals,  in  a  state  of  society,  i^hich  ought  not 
to  be  omitted  in  such  an  examination,  is  the  freedom  of  speech  and  of  the  press.  The 
constitution  of  the  United  States  has  made  the  general  provirion  that  Congress  shall 
make  no  "lawsbrid^ng  the  freedom  of  speech  or  of  the  press."  (Amendment,  Art.  I.) 
The  State  Bills  of  Riebts  have  clanses  of  the  same  character,  but  more  precise  and  per- 
dcnlar.  We  may  take  that  of  Pennsylvania  as  an  instance: — "The  printing-presses 
shall  be  (ree  to  every  person,  who  undertakes  to  examine  the  proceedings  of  the  legisla- 
ture, or  any  branch  of  government,  and  no  law  shall  ever  be  made  to  restrain  the  rie;ht 
thereof.  The  free  communication  of  thoughts  and  opinions  is  one  of  the  invaluable 
rights  of  man;  end  every  citizen  may  freely  speak,  write,  and  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  liberty.  In  prosecutions  for  the  publication  of  papers 
investigatinir  the  official  conduct  of  officers,  or  men  in  a  public  capacity,  or  when  the 
matter  pubUahed  is  proper  for  public  information,  the  truth  thereof  may  be  given  in 
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would  these  rights  be  declared,  ascertained,  and  protected  by  the  dead 
*[4i]     letter  of  the  laws,  if  the  ''tonstitutioti  had  provided  no  other  method 

to  secure  their  actual  enjoyment.  It  has  therefore  established  certain 
other  auxiliary  subordinate  rights  of  the  subject,  which  serve  principally  as 
outworks  or  barriers  to  protect  and  maintain  inviolate  the  three  great  and 
primary  rights,  of  personal  security,  personal  liberty,  and  private  prop- 
erty. (83)    These  are, 

1.  The  constitution,  powers,  and  privileges  of  parliament;(84.)  of  which  I 
shall  treat  at  large  in  the  ensuing  cl^pter. 

2.  The  limitation  of  the  king's  prerogative,  by  bounds  so  certain  and 
notorious,  that  it  is  impossible  he  should  either  mistake  or  legally  exceed 
them  without  the  consent  of  the  people.  Of  this,  also,  I  shall  treat  in  its 
proper  place.  The  former  of  these  keeps  the  legislative  power  in  due  health 
and  vigor,  so  as  to  make  it  improbable  that  laws  should  be  enacted  destruc- 
tive of  general  liberty:  the  latter  is  a  guard  upon  the  executive  power  by 
restraining  it  from  acting  either  beyond  or  in  contradiction  to  the  laws,  that 
are  framed  and  established  by  the  other. 

3.  A  third  subordinate  right  of  every  Englishman  is  that  of  applying  to 
the  courts  of  justice  for  redress  of  injuries.  Since  the  law  is  in  England  the 
supreme  arbiter  of  every  man's  life,  liberty,  and  property,  courts  of  justice 
must  at  all  times  be  open  to  the  subject,  and  the  law  be  duly  administered 
therein.  The  emphatical  words  of  magna  caria ,{u)  spoken  in  the  person  of 
the  king,  who  in  judgment  of  law  (says  Sir  Edward  Coke)  (w)  is  ever  preseot 
and  repeating  them  in  all  his  courts,  are  these;  nu/ii  vendemus,  nuUi  negabi- 
mtts,  aut  differemus  rectum  vel justiHam:{_?,^')  "  and  therefore  every  subject," 
continues  the  satbe  learned  author,  ' '  for  injury  done  to  him  in  bonis,  in  terris, 
vel  persona,  \(y  any  other  subject,  be  he  ecclesiastical  or  temporal,  without 
any  exception,  may  take  his  remedy  by  the  course  of  the  law,  and  have  jus- 
tice and  right  for  the  injury  done  to  him,  freely  without  sale,  fully  without 

any  denial,  and  speedily  without  delay."  It  were  endless  to  enu- 
♦142]     merate  all  the   affirmative  acts  of  parliament,  *wherein  justice  is 

directed  to  be  done  according  to  the  law  of  the  land;(86)  and  what 
that  law  is  every  subject  knows,  or  may  know,  if  he  pleases;  for  it  depends 
not  upon  the  arbitrary  will  of  any  judge,  but  is  permanent,  fixed,  and 
unchangeable,  unless  by  authority  of  [larKament.  I  shall,  however,  just 
mention  a  few  negative  statutes,  whereby  abuses,  perversions,  or  delays  of 
justice,  especially  by  the  prerogative,  are  restrained.  It  is  ordained  by 
magna  car/a^x)  that  no  freeman  shall  be  outlawed,  that  is,  put  out  of  the 
protection  and  benefit  of  the  laws,  but  according  to  the  law  of  the  land.  (87) 
By  2  Edw.  III.  c.  8,  and  11  Ric.  II.  c.  10,  it  is  enacted,  that  no  commands 

(B)  C  ».  (u)3Iiin.W.  (DC.  2». 

evidence;  and  in  all  indictments  for  libels  the  jury  shall  have'a'  right  to  detenuine  the 
law  and  the  facts,  nnder  tbe  direction  of  the  court,  as  la  other  cases."  (Const  Pena., 
Art.  IX,  9.  7.}  In  some  constitutions  the  extension  of  the  right  to  give  the  truth  in 
evidence  is  more  at  large,  and  applies  to  all  prosecntions  or  indictments  for  libels,  with- 
out any  qualifications  annexed  m  restraint  of  tbe  privilege.  3  Kent's  Com.,  13,  note. — 
Sharswood, 

(83)  Sec  an  interesting  discussion  of  this  question  by  Mr.  Justice  Swayne  in  htsdisseat- 
ing  opinion,  in  which  the  Chief-Justice  and  two  othera  concuired,  in  tbe  leading  case  of 
the  Slaughter-House  Cases,  16  Wall.  128(1872). 

(ajlReginau.  Bunting^/ a/.,  7 Ontario,  534HS1  {1885). 

(85J  FTo  DOne  will  we  sell,  to  none  deny,  to  none  delay  either  right  or  Jusdce,  in  his 
goods,  lands,  or  person.] 

IS6)  Ex  parte  Jeamngs,  6Cowen  (N.  Y.)  55a  (1826). 

(87)  Outlawry,  legally  speaking,  is  a  judicial  proceeding,  and  cannot  be  pronounced 
t^  the  legislature,  but  only  in  a  ludicial  proceeding  by  "due  process  of  law,"  which  an 
act  of  the  legislature  is  not     Dale  Co,  v.  Gunter,  46  Ala.  139  (1871 ) . 
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or  letters  shall  be  sent  under  the  great  seal,  or  the  little  seal,  the  signet,  or 
privy  seal,  in  disturbance  of  the  law;  or  to  disturb  or  delay  common  right; 
and,  though  such  commaudments  should  come,  the  judges  shall  not  cease  to 
do  right;  which  is  also  made  a  part  of  their  oath  by  statute  18  Edw.  III.  st, 
4.  And  by  1  W.  and  M.  st.  2,  c.  2,  it  ia  declared  that  the  pretended  power 
of  suspending,  or  dispensing  with  laws,  or  the  execution  of  laws,  by  regal 
authority,  without  consent  of  parliament,  is  illegal. 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the  law,  but  also 
the  formal  part,  or  method  of  proceeding,  cannot  be  altered  but  by  [>arlia- 
ment;  for,  if  once  those  outworks  were  demolished,  there  would  be  an  inlet 
to  all  manner  of  innovation  in  the  body  of  the  law  itself.  The  king,  it  is 
true,  may  erect  new  courts  of  justice;  but  then  they  must  proceed  according 
to  the  old-established  forms  of  the  common  law.  For  which  reason  it  is 
declared,  in  the  statute  16  Car.  I.  c.  10,  upon  the  dissolution  of  the  court  of 
starchamber,  that  neither  his  majesty,  nor  his  privy  council,  have  any  juris- 
diction, power,  or  authority,  by  English  bill,  petition,  articles,  libel,  (which 
were  the  course  of  proceeding  in  the  starchamber,  borrowed  from  the  civil 
law,)  or  by  any  other  arbitrary  way  whatsoever,  to  examine,  or  draw  into 
question,  determine,  or  dispose  of  the  lands  or  goods  of  any  subjects  of  this 
kingdom;(88)  but  that  the  same  ought  to  be  tried  and  determined  in  the 
ordinary  courts  of  justice,  and  by  course  of  law. 

4.  *If  there  should  happen  any  uncommon  injury,  or  infringe-  [*i43 
ment  of  the  rights  before  mentioned,  which  the  ordinary  course  of 
law  is  too  defective  to  reach,  there  still  remains  a  fourth  subordinate  right, 
appertaining  to  every  individual,  namely,  the  right  of  petitioning  the  king, 
or  either  house  of  parliament,  for  the  redress  of  grievances. (89)  In 
Russia  we  are  told(_>')  that  the  czar  Peter  established  a  law,  that  no  subject 
might  petition  the  throne  till  he  had  first  petitioned  two  different  ministers 
of  state  In  case  he  obtained  justice  from  neither,  he  might  then  present  a 
third  petition  to  the  prince;  but  upon  pain  of  death,  if  found  to  be  in  the 
wrong:  the  consequence  of  which  was.  that  no  one  dared  to  ofier  such  third 
petition;  and  grievances  seldom  felling  under  the  notice  of  the  sovereign,  he 
had  little  opportunity  to  redress  them.  The  restrictions,  for  some  there  are, 
which  are  laid  upon  petitioning  in  England,  are  of  a  nature  extremely  differ- 
ent; and,  while  they  promote  the  spirit  of  peace,  they  are  no  check  upon  that 
of  liberty.  Care  only  must  be  taken,  lest,  under  the  pretence  of  petitioning, 
the  subject  be  guilty  of  any  riot  or  tumult,  as  happen»l  in  the  opening  of  the 
memorable,  .parliament  in  1640:  and,  to  prevent  this,  it  is  provided  by  the 
statute  13  Car.  II.  st.  i,  c.  5,  that  no  petition  to  the  king,  or  either  house  of 
parliament,  for  any  alteration  in  church  or  state,  shall  be  signed  by  above 
twenty  persons,  unless  the  matter  thereof  be  approved  by  three  justices  of 
the  peace,  or  the  major  part  of  the  grand  jnryfgo)  in  the  country;  and  in 

(V)  Montoq.  8p.  L.  xll.  Hi. 

(8S)  Bowyer's  Coma,  on  Const  Law  Eng.  (3  ed.  1S46),  43i. 

(89)  "  The  rigbtof  the  people  peaceably  to  assetnble  and  to  petition  the  goremmeut 
for  a  redresa  of  grievances  shall  not  be  prohibited."  (Const.  tL  S.  Amenilnients.  Art. 
III. )  This  claose  was  the  subject  of  much  discussion  in  regard  to  petitions  presented  to 
Congress  for  the  abolition  of  slavery  in  the  District  of  Columbia;  and  it  was  the  decision 
of  &iagT«B8  then  that  this  clause  did  not  imply  any  dnty  in  the  legislature  b>  receive, 
read,  or  act  upon  such  petitions. — Sharswood. 

A  petitioti  made  in  bad  faith  maybe  a  libel.  Gray  v.  Pentland,  3  S.  &  R.,  23  (1815). 
SeeBradlyw.  Heath,  laPiclt.  163  (1830.    21  Wend.  319(1839). 

(90)  Which  the  grand  jury  may  do  either  at  the  assizes  or  ses-ions.  The  punishment 
for  an  ofience  against  this  set,  is  a  fine  to  any  amount  not  exceeding  100/. ,  and  imprison- 
ment for  three  months.  At  the  trial  of  lord  George  Gordr>n,  the  whole  court,  including 
lord  Mansfield,  declared  that  this  statute  was  not  aflVcted  by  thir  bill  of  rights.  1  Wm.  & 
H.  sL  2,  c  2,  (see  Douglas,  571.)    But  Mr.  Dunning  in  the  house  of  comtnona,  contended 
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London  by  the  lord  mayor,  aldermen,  and  common  council:  nor  shall  any 
petition  be  presented  by  more  than  ten  persons  at  a  time.  But,  under  these 
regulations,  it  is  declared  by  the  statute  i  W.  and  M.  st.  2,  c.  2,  that  the  sub- 
ject hath  a  right  to  petition;  and  that  all  commitments  and  prosecutions  for 
such  petitioning  are  illegal. 

5.  The  fifth  and  last  auxiliary  right  of  the  subject,  that  I  shall  at  present 
mention,  is  that  of  having  arms  for  their  defence,  suitable  to  their 
♦144]  condition  and  degree,  and  such  as  are  *allowed  by  law.(9i)  Which 
is  also  declared  by  the  same  statute,  i  W.  and  M.  st,  2,  c.  »,  and  is 
indeed  a  public  allowance,  under  due  restrictions,  of  the  natural  right  of 
resistance  and  self-preservation,  when  the  sanctions  of  society  and  laws  are 
found  insufficient  to  restrain  the  violence  of  oppression, (92) 

In  these  several  articles  consist  the  rights,  or,  as  they  are  frequently 
termed,  the  liberties  of  Englishmen:  liberties  more  generally  talked  of,  than 
thoroughly  understood;  and  yet  highly  necessary  to  be  perfectly  known  and 
considered  by  every  man  of  rank  and  property,  lest  his  ignorance  of  the 
points  whereon  they  are  founded  should  hurrj-  him  into  Action  and  licen- 
tiousness on  the  one  band,  or  a  pusillanimous  indifference  and  criminal  sub- 
mission on  the  other.  And  we  have  seen  that  these  rights  consist,  primarily, 
in  the  free  enjoyment  of  personal  security,  of  personal  liberty,  and  of  private 

"  that  it  was  a  clear  and  fundamental  point  in  the  constitution  of  thia  country,  that  the 
people  bad  a  right  to  petition  their  representative  in  parliament,  and  that  it  was  by  no 
tneaos  true  that  the  number  of  names  signed  to  any  aucn  petition  was  limited.  To  argue 
that  the  act  of  Charleti  was  now  in  force,  would  be  aa  absurd  as  to  pretend  that  the  pre- 
rogative of  the  crown  still  remained  in  its  full  extent,  notwithstanding  the  declaration 
in  the  bill  of  rights."  See  New  An.  Reg.  1781,  v.  3.  And  the  acknowledged  practice 
has  been  consistent  with  thia  opinion. 

The  state  of  disturbance  and  political  excitement  in  vhich  thia  kingdom  was  involved 
several  years,  after  the  peace  of  1815.  produced  further  regulations  and  restrictions  of  the 
right  of  petitioning.  The  people  in  the  manufacturing  districts  having  little  employment, 
from  the  general  stagnation  of  trade,  devoted  themselves  with  intense  aidor  to  political 
discussions,  and  in  some  places  the  partisans  of  reform,  presuming  that  their  demands 
would  not  be  conceded  to  their  petitions,  were  preparing  for  the  alternative  of  open  force. 
In  these  circumstances  the  legislature  thought  fit  to  rorbid  all  public  meetings  (except 
countymeetingscalledby  the  loid-IientenAut  or  the  sheriff)  whicn  consisted  of  more  than 
fifty  persons,  unless  in  separate  townships  or  parishes,  by  the  inhabitants  thereof,  of  which 
six  days'  previous  notice  must  be  given  to  a  justice  of  the  peace,  signed  by  seven  resident 
householders.  See  60  Geo.  III.  c.  6.  The  act  also  provides  for  the  dissolution  of  anr 
public  meeting  by  proclamation  uf  a  chief  civil  officer  of  Uie  place,  and  persons  refusing 
to  depart,  are  liable  to  seven  years'  transportation.  Persons  attending  such  meetings 
with  arms,  bludgeons,  flags,  banners,  etc.,  are  subject  to  fine  and  imprisonment  for  any 
term  not  exceeding  two  years. 

But  as  the  mischief  was  temporary,  the  restrictions  upon  the  right  of  meeting  to  delib- 
erate upon  public  meosuieB  were  limited  in  their  duration,  and  have  mostly  expired; 
those  enactments  which  were  designed  to  prevent  such  meetings  from  bein^  perverted  to 
objects  manifestly  dangerous  to  the  peace  of  the  community,  only  continuing  in  force. — 
Cbitty. 

(gi)  The  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed;  (Const.  U.  S. 
Amendments,  Art  IV.;1  and  this  without  any  qualification  as  to  their  condition  or  degree, 
as  is  the  case  in  the  British  government.  Whoever  examines  the  forest  and  game  laws  in 
the  British  code  will  readily  perceive  that  the  right  of  keeping  arms  is  effectually  taken 
away  from  the  people  of  England.  The  commentator  himsel  fin  forms  us  (vol.  ii.  p.  412) 
"  that  the  prevention  of  popular  insurrections  and  resistance  to  government  by  disarming 
the  bulk  or  the  people  is  a  reason  oftener  meant  than  avowed  by  the  makers  of  the  forest 
and  game  laws."'— "Toe kkr. 

A  defence  of  the  right  to  carry  concealed  deadly  weapons — delivered,  however,  in  a 
dissenting  opinion  in  Andrews  v.  State,  3  Heisk.  CTenn.)  199  (1871).  That  the  right  of 
carrying  arms  as  secured  by  the  tl,  S.  constitution,  and  generally  by  State  constitutions, 
does  not  include  the  habitual  carrying  of  concealed  deadly  weapons  by  private  individ- 
uals. SeeAndrewsz',  State,  jHeisk.jTenn.)  165.  Carrollf.  State,  iSArk., 9^  31  Ark., 
455.     35  Tex.,  472.     Cooley  ConaL  Lim,  (6  ed.  1890)  4J7-4. 

(93)  Bowyer's  Coins,  on  Const.  Law  Eng.  (2  ed.  1846)  435. 
132 


>v  Google 


Chap,  i]  OF  PERSONS.  144-145 

property.  So  long  as  these  remain  inviolate,  the  subject  is  perfectly  free;  for 
every  species  of  compulsive  tyranny  and  oppression  must  act  in  opposition 
to  one  or  other  of  these  rights,  having  no  other  object  upon  which  it  can 
possibly  be  employed.  To  preserve  these  from  violation,  it  is  necessary  that 
the  constitution  of  parliament  be  supported  in  its  full  vigor;  and  limits, 
certainly  known,  be  set  to  the  royal  prerogative.  And,  lastly,  to  vindicate 
these  rights,  when  actually  violated  or  attacked,  the  subjects  of  England  are 
entitled,  in  the  first  place,  to  the  regular  administration  and  free  course  of 
justice  in  the  courts  of  law;  next,  to  the  right  of  petitioning  the  king  and 
parliament  for  redress  of  grievances;  and,  lastly,  to  the  right  of  having  and 
using  arms  for  self-preservation  and  defence.  And  all  these  rights  and 
liberties  it  is  our  birthright  to  enjoy  entire;  unless  where  the  laws  of  our 
country  have  laid  them  under  necessary  restraints:  restraints  in  themselves 
so  gentle  and  moderate,  as  will  appear,  upon  further  inquiry,  that  no  man 
of  sense  or  protnty  would  wish  to  see  them  slackened.  For  ail  of  us  have  it 
in  our  chcnce  to  do  every  thing  that  a  good  man  would  desire  to  do;  and  are 
rt^rained  from  nothing  but  what  would  be  pernicious  either  to  our- 
selves or  our  fellow-citizens.  So  that  this  review  *of  our  situation  [*i45 
may  fully  justify  the  observation  of  a  learned  French  author,  who 
indeed  generally  both  thought  and  wrote  in  the  spirit  of  genuine  freedom,  (z) 
and  who  hath  not  scrupled  to  profess,  even  in  the  very  bosom  of  his  native 
country,  that  the  English  is  the  only  nation  in  the  world  where  political  or 
civil  liberty  is  the  direct  end  of  its  constitution.  Recommending,  therefore, 
to  the  student  in  our  laws  a  fiirther  and  more  accurate  search  into  this 
extensive  and  important  title,  I  shall  close  my  remarks  upon  it  with  the 
expiring  wish  of  ilie  famous  father  Paul  to  his  coimtry ,  ' '  Esro  Pbrpbtua.  ' ' 


CHAPTER  II. 
OF  THE  PARLIAMENT. 


Wb  are  next  to  treat  of  the  rights  and  duties  of  persons,  as  they  are 
members  of  society,  and  stand  in  various  relations  to  each  other.  These 
relations  are  either  public  or  private:  and  we  will  first  consider  those  that  are 
public. 

The  most  universal  public  relation,  by  which  men  are  connected  tt^ether, 
is  that  of  government;  namely,  as  governors  or  governed;  or,  in  other  words, 
as  magistrates  and  people.  Of  magistrates,  some  also  are  supreme,  in  whom 
the  sovereign  power  of  the  state  resides;  others  are  subordinate,  deriving  all 
their  authority  from  the  supreme  magistrate,  accountable  to  him  for  their 
conduct,  and  acting  in  an  inferior  secondary  sphere. 

In  all  tyrannical  governments,  the  supreme  magistracy,  or  the  right  of 
both  making  oaAoi  enforcing  the  laws,  is  vested  in  one  and  the  same  man,  or 
one  and  the  same  body  of  men;  and  wherever  these  two  powers  are  united 
together,  there  can  be  no  public  liberty.(i)  The  magistrate  may  enact 
tyrannical  laws,  and  execute  them  in  a  tyrannical  manner,  since  he  is 
possessed,  in  quality  of  dispenser  of  justice,  with  all  the  power  which  he,  as 

(1)  HoatEH].  Sp.  L.  K. 

(1)  "The  BccmnOlatioa  of  all  poweis,  legislative,  executive  and  judicial  in  the  same 
hands,  whether  of  one,  a  few,  or  the  many,  and  whether  hereditary,  self-appointed  or 
elective,  may  be  jnstly  pronounced  the  very  definition  of  tyranny,"  quoting  the  Feder- 
alist, No.  47.  and  the  i  Bl.  146,  approvingly.  Van  De  Grift  r.  Haynie,  38  Arlc.  373(1873). 
People  V.  Uartin,  19  Colo.  573  0894)-    See  note  on  poet  141. 
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legislator,  thinks  proper  to  give  himself.  But,  where  the  legislative  and 
executive  authority  are  in  distinct  hands,  the  former  will  take  care  not  to 
intrust  the  latter  with  so  large  a  power  as  may  tend  to  the  subversion  of  its 

own  independence,  and  ttierewitb  of  the  liberty  of  the  subject,  (a) 
*  147]     With  us,  therefore,  in  England ,  this  supreme  power  is  divided  into  *two 

branches;  the  one  legis^tive,  to  wit,  the  parliament,  consisting  of 
king,  lords,  and  commons;  the  other  executive,  consisting  of  the  king 
alone.(3)  It  will  be  the  business  of  this  chapter  to  consider  the  British 
parliament,  (4)  in  which  the  legislative  power,  and  (of  course)  the  supreme 
and  absolute  authority  of  the  state,  is  vested  by  our  constitution,  (5) 

The  original  or  fiist  institution  of  parliament  is  one  of  those  matters  which 
lie  so  far  hidden  in  the  dark  ages  of  antiquity,  that  the  tracing  of  it  out  is  3 
thing  equally  difficult  and  uncertain.  Theword/a^utm^n^itself,  (^parUment 
or  coiloquium,  as  some  of  our  historians  translate  it,)  is  comparatively  cS 
modem  date;  derived  fi-om  the  French,  and  signifying  an  assembly  that  met 
and  conferred  together.  (6)     It  was  first  applied  to  general  assemblies  of  the 

(3)  A  writ  of  mandamns  is  not  tssnable  from  the  Supreme  Court  to  the  Governor  of  the 
State  to  direct  Um  as  Commander-in-Chierto  perform  a  duty  properlv  within  the  sphere 
of  his  duties  as  Commander-in-Chief  though  this  be  imposed  upon  aim  by  the  statutes 
of  the  State.  Uanran  Adjt  GenL  v.  Smith,  Governor,  etc,  8  R.  I.  318  (iS^S)-  Bowyer's 
Com.  on  Const.  Law  Bng.  (2  Bd.  18^6)  63.    See  note  on  post  ui. 

{3)  The  eovemor  in  ginng  or  withholding  his  sancbon 
functions  of  a  legislator;  just  as  the  kii^  of  England  exen 
Parliaments,  is  held  to  be  a  constitneut  port  thereof  I  ] 
N.  Y,  531  {t86o). 

f4)Th0B.  Un.  Juris.  167  (1829). 

(5)  It  will  not,  of  course,  be  forgotten  by  the  American  student  that  in  the  government 
under  which  it  is  his  privilege  tohve,  "legislative  power,"  and  "the  supreme  and  atMO- 
lutc  authority  of  the  State,"  are  not  convertible  terms.  The  people  of  every  State  alone 
possess,  and  can  exercise,  supreme  and  absolute  authority;  the  legislature,  as  the  other 
departments  of  government,  are  but  the  depositaries  of  delegated  powers,  more  or 
less  limited  occoraiu^  to  the  terms  of  the  letter  of  attorney,  the  constitution:  their  acts. 
If  they  tiauBcend  their  poweis  or  violate  their  written  iastriictions,  are  null  and  void. — 
Sharswood. 

(6)  The  word  parlianunlutn  was  not  used  in  England  till  the  reign  of  Hennr  III. 
(Prynneon  4ln8L  a.  J  Sir  Henry  Spel man,  in  his  Glosaary  jiw. /bW.,)  says,  /okannes 
rex  hand  dicam  parhantenlum,  natn  hoc  nomen  non  turn  emtcuii,  sed  £onimutns  concilii 
regni  formam  el  co-actionem  perspicvatn  dedit.  [I  cannot  say  that  King  John  ordained 
the  Parliament,  for  that  name  was  not  then  used,  but  be  appointed  the  form  and  open 
assembling  of  the  common  council  of  the  kingdom.] 

It  was  from  the  use  of  the  word  parlianienium  that  Rynne  discovered  Lord  Coke's 
manuscript,  Modus  tenendi  parlianteniutn  tempore  regis  Edwardi.filii  regis  Etheldredi, 
etc.  [the  manner  of  holding  Parliament  in  the  time  of  Kinr  Edward  the  son  of  Ethel- 
red],  to  be  furious.  Lord  Coke  set  a  high  value  upon  it,  and  has  assured  us,  "  that  cer- 
tain it  is,  this  modus  was  rehearsed  and  declared  Defore  the  conqueror  at  the  couguest, 
and  Iw  him  approved."  (4  Inst.  13,)  But  for  many  reigns  after  this  word  was  intro- 
duced, it  was  indiscriminately  applied  to  a  session,  and  to  the  duration  of  the  writ  of 
summons:  we  now  confine  it  to  the  latter,  viz. :  to  the  period  between  the  meeting  after 
the  return  of  the  writ  of  summons  and  the  dissolution.  Etymology  is  not  always  frivo- 
lous pedantry;  it  sometimes  may  afibrd  a  useful  comment  upon  the  original  signification 
of  a  word.  No  inconnderable  pains  have  been  bestowed  by  learned  men  in  analyzing 
the  word  parliamenl;  though  the  following  specimens  will  serve  rather  to  amuse  than  to 
instruct.  "The  woid  parliament,"  saith  one,  "is  compounded  ofparium  /amentum, 
because,"  as  be  thinks,  "the  peers  of  the  realm  did  nt  these  assemblies  lament  and  com- 
plain each  to  the  other  of  the  enormities  of  the  country,  and  thereupon  provide  redress 
for  the  same."  (Lamb.  Arch.  235.)  Whitelocke,  in  his  notes  (174)  declares,  "that  this 
derivation  of  parliament  is  a  sod  etymology, "  Lord  Coke,  and  many  otben,  say,  "that 
it  is  called  parliament,  because  every  member  of  that  court  should  sincerely  and  dis- 
creetly parler  ta  ment,  speak  his  mind  for  the  general  good  of  the  commonwealth." 
(Co.  Litt.  no. )  Mr.  Lambard  informs  us,  that  "  Lawrence  Vallo  misliketh  this  deriva- 
tion." (Arch,  336.)  And  Lawrence  Vallo  is  not  singular;  for  Mr.  Barrington  assures 
us,  that  "  Lord  Coke's  etymology  of  the  word  parliament,  from  speaking  one's  mind,  has 
been  long  exploded.     If  one  might  presume,"  adds  be,  "  to  substitute  another  in  its 
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states  under  Louis  VII.  in  Prance,  about  the  middle  of  the  twelfth  century. (o) 
But  it  is  certain  that,  long  before  the  introduction  of  the  Norman  language 
into  England,  all  matters  of  importance  were  debated  and  settled  in  the  great 
councils  of  the  realm:  a  practice  which  seems  to  have  been  universal  among 
the  northern  nations,  particiJarly  the  Germans,(<^)  and  carried  by  them  into 
all  the  countries  of  Europe,  which  they  overran  at  the  dissolution  of  the 
Roman  empire:  relics  of  which  constitution,  under  various  modifications  and 
changes,  are  still  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  assembly  of  the  estates  in  Prance;(f)  for  what  is  there  now 
called  the  parliament  is  only  the  supreme  court  of  justice,  consisting  of  the 
peers,  certain  dignified  ecclesiastics,  and  judges,  which  neither  is  in  practice, 
nor  is  supposed  to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held  immemoriaUy, 
under  the  several  names  of  mUkel-synoik,  or  great  council,  miche;- 
gemote,  or  great  meeting,  and  more  *frequently  wittena-gemoU,  or  [*I48 
the  meeting  of  wise  men.  It  was  also  styled  in  Latin  amtmune  con- 
ciiium  regniy  magnum  concilium  regis,  curia  magna,  conventus  magnatum 
vel  procerum,  assisa  genera/is,  and  sometimes  communilas  regni  An- 
gliie.{d}(S)  We  have  instances  of  its  meeting  to  order  the  affairs  of  the 
kingdom,  to  make  new  laws,  and  to  mend  the  old;  or,  as  Fleta(<f)  expresses 
it,  "  novis  injuriis  emersis  nova  constituere  remedia,"{'^)  so  early  as  the  reign 
of  Ina,  Iring  of  the  West  Saxons,  Ofia,  king  of  the  Mercians,  and  Ethelbert, 
king  of  Kent,  intheseveral  realms  of  the  heptarchy.  And,  after  their  union, 
the  Mirror(y)  informs  us,  that  king  Alfred  ordained  for  a  perpetual  usage, 
that  these  councils  should  meet  twice  in  the  year,  or  oftener,  if  need  be,  to 
treat  of  the  government  of  God's  people;  how  they  should  keep  themselves 
fixjm  sin,  should  live  in  quiet,  and  should  receive  right.  Our  succeeding 
Saxon  and  Danish  monarclis  held  frequent  councils  of  this  sort,  as  appears 
from  their  respective  codes  of  laws;  the  titles  whereof  usually  speak  them  to 
be  enacted,  either  by  the  king  with  the  advice  of  his  wittena-gemote,  or  wise 
men,  as  "  kac  sunt  ins/itula  qiuE  Edgarus  rex  consilio  sapientum  suoru'm 
instiluit;"{io)  or  to  be  enacted  by  those  sages  with  the  advice  of 
the  king,  as,  "  kac  sunt  Jttdicia,  qua  sapienles  consilio  regis  Etkelstani 
instituerunt;"  or  lastly,  to  be  enacted  by  them  both  together,  as  "hoe 
1)  Uod-tJn.  HIM.  1x111.807.  Tbe  Bret  menUoa  lUl.  (aee  Whltelockeorp*rl.  c.  72.)  or,  according  to 
'  In  our  Hstute  law  Is  Id  Ibe  preamble  to  the  RobertsoD,  A,  D.  1614.  IHlit.  Cba.  V.  1.  380.}  Again 
Morwalm  1.   SEdiT.  1.  A.  D.  llfTZ.  called  at  Uie  outset  of  tbe  Freocb  RerolutloD. 

~-  ~  \»  ra6u   BrfRctoa   amtaaani.    de  id)  GlanvlL  t  IS,  o.  SZ,  1. 9.  C.  Uk    Piet  »  Bep.   3 

Tmx  df  nor.  tlenn.  c.  II.    [Con-       InK.  SX. 


n  alMn,  the  leaden  cotualt,  but  lu 
n  all  the  people.] 


i5',t'S 


room,  after  ao  many  guesses  bj  others,  T  should  suppose  it  wsa  a  campouod  of  the  two 
Celtic  words  party  and  metil  or  mend.  Both  these  words  are  to  be  found  in  Bullet's 
Celtic  Dictionary,  published  at  Besan^on  in  17^4,  3d  vol.  fbl.  He  renders  fiarly  by  the 
Ftmcb  infinitive  parler;  and  we  use  the  word  in  Bngland  as  a  substantive,  viz, :  parley; 
nunl  or  mend  is  rendered  guanlile,  abondance.  The  word  parliament,  therefore,  being 
resolved  into  its  constituent  syllables,  may  not  improperly  be  said  to  signify  what  the 
Indians  of  North  America  call  a  Great  Talk."  I  shall  leave  it  to  the  reader  to  determine 
which  of  these  derivations  is  most  descriptive  of  a  parliament;  and  perhaps  after  so 
much  recondite  learning,  it  may  appear  presumptuous  in  me  to  observe,  that  parliament 
imported  originally  nothing  more  than  a  council  or  conference,  and  that  ment  in  parlia- 
ment has  no  more  signification  than  it  has  in  impeachment,  engagement,  imprisonment, 
hereditament,  and  ten  thonsand  others  of  tbe  same  nature,  uiough  the  civilians  have 
adopted  a  similar  derivation,  viz. :  testament  from  leslari  mcnlem.  Tay.  Civ.  Law,  tOl — 
CHRIsnAK. 

(8)  [The  common  cotmdl  of  tbe  kingdom,  the  great  council  of  the  king,  the  bl|^ 
coiat,  the  assembly  of  tbe  nobles,  and  the  general  assize.] 

(9)  ["  New  injunes  having  arisen,  to  appoint  new  remedies  for  them."] 

(10)  ["These  are  the  laws  which  King  Edgar  haa  instituted  in  an  assembly  of  the  wiie 
men  of  his  realm."] 
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suni  insliiuliones,  quas  rex  Edmundus  ef  episcopi  sui  cum  sapMntibus  suis 
insHluerunl."  (11 ) 

There  is  also  no  doubt  but  these  great  councils  were  occasionally  held 
under  the  first  princes  of  the  Nortnan  line.  Glanvil,  who  wrote  in  the  reign 
of  Henry  the  Second,  speaking  of  the  particular  amount  of  an  amercement  in 
the  sheriff's  court,  says,  it  had  never  been  yet  ascertained  by  the  general 
assize,  or  assembly,  but  was  left  to  the  custom  of  particular  counties,(^) 
Here  the  general  assize  is  spoken  of  as  a  meeting  well  known,  and  its 
♦149]  statutes  or  decisions  are  put  in  *a  manifest  contradistinction  to  cus- 
tom, or  the  common  law.  And  in  Edward  the  Third's  time  an  act 
of  parliament,  made  in  the  reign  of  William  the  Conqueror,  was  pleaded  in 
the  case  of  the  Abbey  of  St.  Edmunds-bury,  and  judicially  allowed  by  the 
court.  (A) 

Hence  it  indisputably  appears,  that  parliaments,  or  general  councils,  are 
coeval  with  the  kingdom  itself.  How  those  parliaments  were  constituted  and 
composed,  is  another  question,  which  has  been  matter  of  great  dispute  among 
our  learned  antiquaries;  and,  particularly,  whether  the  commons  were  sum- 
moned at  all;  or,  if  summoned,  at  what  period  they  began  to  form  a  distinct 
assembly.  But  it  is  not  my  intention  here  to  enter  into  controversies  of  this 
sort.  I  hold  it  sufficient  that  it  is  generally  agreed,  that  in  the  main  the  con- 
stitution of  parliament,  as  it  now  stands,  was  marked  out  so  long  ago  as  the 
seventeenth  year  of  king  John,  a,  d.  1215,  in  the  great  charter  granted  by 
that  prince;  wherein  he  promises  to  summon  all  archbishops,  bishops,  abbots, 
earls,  and  greater  barons,  personally;  and  all  other  tenants  in  diief  under 
the  crown,  by  the  sheriff  and  baili£fe;  to  meet  at  a  certain  place,  with  forty 
days'  notice,  to  a.'tsess  aids  and  scutages  when  necessary.  And  this  consti- 
tution has  subsisted  in  bet  at  least  from  the  year  1266,  49  Hen.  III.:  there 
being  still  extant  writs  of  that  date,  to  summon  knights,  citizens,  and 
burgesses  to  parliament.  I  proceed  therefore  to  inquire  wherein  consists 
this  constitution  of  parliament,  as  it  now  stands,  and  has  stood  for  the  space 
of  at  least  five  hundred  years.  And  In  the  prosecution  of  this  inquiry,  I  shall 
consider,  first,  the  manner  and  time  of  its  assembling:  secondly,  its  con- 
stituent parts:  thirdly,  the  laws  and  customs  relating  to  parliament,  con^d- 
ered  as  one  aggregate  body:  fourthly  and  fifthly,  the  laws  and  customs 
relating  to  each  house,  separately  and  distinctly  taken:  sixthly,  the  methods 
of  proceeding,  and  of  making  statutes,  in  both  houses:  and  lastly,  the  man- 
ner of  the  parliament's  adjournment,  prorogation,  and  dissolution. 
♦150]  *I.  As  to  the  manner  and  time  of  assembling.  The  parliament  is 
regularly  to  be  summoned  by  the  king's  writ  or  letter, (13)  issued 
out  of  chancery  by  advice  of  the  privy  council,  at  least  forty  days  before  it 
begins  toRit.(i4)     It  is  a  branch  of  the  royal  prerogative,  that  no  parliament 


ig)  Qaonta  one  tMteat  per  nu/Eont  oa 

deurmbtalum  at,  Kd  pro   emtsrtud..^   _.,.,_„ , 

m(fa(w(tir,J.fl.cia   laow^uchiloiightto  (ft)  YearBook,  a  Edw.  ni.«t 


tn  had  never  been  u 


a  iHoirt 


-  (11)  ["  These  are  the  institntiong  which  King  Edmundand  his  bishops  and  biswisemen 
have  decreed."] 

(13)  Bowyer's  Coms.  on  Const.  Law  Eng.  (3  ed.  1846)  78;  Law  and  custom  of  Const.; 
Anson  49  (1886). 

(14)  This  is  a  provision  of  the  Magna  Charta  o(  King  Jo'ha:~-/aeietHus  sufitt?u>neri,  tie., 
ad  cerium  diem  scilicet  ad  lerminum  guadragittla  dierum  ad  minus  et  ad  cerium  locum, 

[We  will  cause  to  be  summoned,  etc.,  at  a  certain  day,  that  is  within  forty  days  at  the 
east,  and  at  a  certain  place.]  (Black.  Mag.  Ch.  Joh.  14.)  It  is  enforced  by  7  and  8 
W.  c.  35,  which  enacts  that  there  shall  be  forty  days  between  the  teste  and  the  return  of 
the  writ  of  summons;  and  this  time  is  b^  the  uniform  practice  since  the  union  extended 
to  fifty  days,  (a  Hate.  335. )  This  practice  was  introduced  by  the  asd  article  of  the  act 
of  union,  which  required  that  time  between  the  teste  and  the  return  of  the  writ  of  soin- 
mons  for  the  first  parliament  of  Great  Britain.— ChrisTiaI4. 
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can  be  convened  by  its  own  authority,  or  by  the  authority  of  any,  except  the 
Icing  alone.  And  this  prerogative  is  founded  upon  very  good  reason.  For, 
supposing  it  had  a  right  to  meet  spontaneously,  without  being  called  together, 
it  is  impossible  to  conceive  that  all  the  members,  and  eadi  of  the  houses, 
would  agree  mianimously  upon  the  proper  time  and  place  of  meeting;  and 
if  half  of  the  members  met,  and  half  absented  themselves,  who  shall  deter- 
mine which  is  really  the  legislative  body,  the  part  assembled,  or  that  which 
stays  away?  It  is  therefore  necessary  that  the  parliament  should  be  called 
together  at  a  determinate  time  and  place:  and  highly  becoming  its  dignity 
and  independence,  that  it  should  be  called  together  by  none  but  one  of  its 
own  constituent  parts:  and,  of  the  three  constituent  parts,  this  ofSce  can  only 
appertain  to  the  king;  as  he  is  a  single  person,  whose  will  may  be  uniform 
and  steady;  the  first  person  in  the  nation,  being  superior  to  both  houses  in 
dignity;  and  the  ouly  branch  of  the  legislature  that  has  a  separate  existence, 
and  is  capable  of  performing  any  act  at  a  time  when  no  parliament  is  in 
being.(i)  Nor  is  it  an  exception  to  this  rule  that,  by  some  modem  statutes, 
on  the  demise  of  a  king  or  queen,  if  there  be  then  uo  parliament  in  being, 
the  last  parliament  revives,  and  it  is  to  sit  again  for  six  months,  unless  dis- 
solved by  the  successor:  for  this  revived  parliament  must  have  been  originally 
summoned  by  the  crown. 

*It  is  true,  that  by  a  statute,  16  Car.  I.  c.  i,  it  was  enacted,  that,  [*i5i 
if  the  king  neglected  to  call  a  parliament  for  three  years,  the  peers 
might  assemble  and  issue  out  writs  for  choosing  one;  and,  in  case  of  neglect 
of  the  peers,  the  constituents  might  meet  and  elect  one  themselves.  But  this, 
if  ever  put  in  practice,  would  have  been  liable  to  all  the  inconveniences  I 
have  just  now  stated;  and  the  act  itself  was  esteemed  so  highly  detrimental 
and  injurious  to  the  royal  prerogative,  that  it  was  repealed  by  statute  16  Car. 
II.  c.  I.     From  thence  therefore  no  precedent  can  be  drawn. 

It  is  also  true,  that  the  convention-parhament,  which  restored  king  Charles 
the  Second,  met  above  a  month  before  his  return;  the  lords  by  their  own 
authority,  and  the  commons,  in  pursuance  of  writs  issued  in  the  name  of 
the  keepers  of  the  liberty  of  England,  by  authority  of  parliament:  and  that 
the  said  parliament  sat  till  the  twenty-ninth  of  Deceml^r,  full  seven  months 
after  the  restoration;  and  enacted  many  laws,  several  of  which  are  still  in 
force.  But  this  was  for  the  necessity  of  the  thing,  which  supersedes  all  law; 
for  if  they  had  not  so  met,  it  was  morally  impossible  that  the  kingdom 
should  have  been  settled  in  peace.  And  the  first  thing  done  after  the 
king's  return  was  to  pass  an  act  declaring  this  to  be  a  good  parliament, 

(i\  BjmotlTefl  somewhat  simitar  lo  thflw 
poblic  of  Venice  wu  actuated,  when  lows 

end  of  IheeavcDlh  century  tl  aixillehed  ihe  I _       , , , _. ,  „ 

of  the  people,  who  weie  annuallf  clio«n   by  the  llie  lormer  aauual  majiriEtntea  were  noi  admitled. 


nenl  icatdes;  forwhlch  Uielr       Hist 


2,  Tbe  necoatty  of  havlne  a  ilnRle  ftno 
"ike  Ihe  ireal  council  wnen  aepanted. 
:vfl.  15. 


a  fourteen  days  from  the  date  thereof,  notwitbstandinK  a 
IS  adjoimmieiit  to  a  longer  day.  (39  and  40  Geo.  III.  c  14. )  And  in  case  of  uie 
king's  demise  after  the  dissolution  of  s  parliament,  and  before  the  aasembling  of  ft  new 
one,  the  last  preceding;  parliament  shall  meet  and  sit.  The  same,  also,  if  the  succeaaor 
to  the  crown  die  within  sis  months  without  having  diasolved  the  parliament,  or  after  the 
same  shall  have  been  dissolved  and  before  a  new  one  shall  have  met  It  is  also  enacted 
that,  in  case  of  the  king's  demise  on  or  after  the  day  appointed  for  assembling  a  new 
parliament,  snch  new  parliament  shall  meet  and  sit. — Chittv. 

By  the  37  Geo.  Ill,  c.  127,  fourteen  days'  notice  is  sufficient,  even  though  the  parlia- 
ment may  have  adjourned  to  a  longer  day.  (y)  and  40  Geo.  III.  c.  14.)  Ana  after 
a  dissolution  parliament  may  now  m^t  within  thirty-five  days  after  the  proclamation. — 
SXBWAKT.    Law  and  cnstotn  of  the  Const.;  Anson,  p.  39. 
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notwithstanding  the  defect  of  the  king's  writs.(i)(i5)  So  that,  as  the  royal 
prerogative  was  chie&y  wounded  by  their  so  meeting,  and  as  the  king  himself, 
who  alone  had  a  right  to  object,  consented  to  waive  the  objection,  this  cannot 
be  drawn  into  an  example  in  prejudice  of  the  rightsof  the  crown.  Beddes, 
we  ^oold  also  remember,  that  it  was  at  that  time  a  great  doubt  among  the 
lawyers,  (/)  whether  even  this  healing  act  made  it  a  good  parliament;  and 
held  by  very  many  in  the  negative;  though  it  seems  to  have  been  too  nice  a 
scruple.  (16)  And  yet  out  of  abundant  caution,  it  was  thought  neces- 
sary to  confirm  its  acts  in  the  next  parliament,  by  statute  13  Car.  II.  c.  7, 

and  c.  14. 
♦153]         *It  is  likewise  true,  that  at  the  time  of  the  revolution,  a.  d.  1688, 

the  lords  and  commons,  by  their  own  authority,  and  upon  the  sum- 
mons of  the  Prince  of  Orange,  (afterwards  king  William,)  met  in  a  conven- 
tion, and  therein  disposed  of  the  crown  and  kingdom.  But  it  must  be 
remembered,  that  this  assembling  was  upon  a  like  principle  of  necessity  as  at 
the  restoration;  that  is,  upon  a  fiill  conviction  that  king  James  the  Second 
had  abdicated  the  government,  and  that  the  throne  was  thereby  vacant: 
which  supposition  of  the  individual  members  was  confirmed  by  their  concur- 
rent resolution,  when  they  actually  came  together.  And,  in  such  a  case  as 
the  palpable  vacancy  of  a  throne,  it  follows  ex  necessitate  ret,  that  the  form 
of  the  royal  writs  must  be  laid  aside,  otherwise  no  parliament  can  ever  meet 
again.  For  let  us  put  another  possible  case,  and  suppose,  for  the  sake  of 
argument,  that  the  whole  royal  line  should  at  any  time  fail  and  become  ex- 
tinct, which  would  indisputably  vacate  the  throne:  in  this  situation  it  seems 
reasonable  to  presume,  that  the  body  of  the  nation,  consisting  of  lords  and 
commons,  would  have  a  right  to  meet  and  settle  the  government;  otherwise 
there  must  be  no  government  at  all.  And  upon  this  and  no  other  principle, 
did  the  convention  in  1688  assemble.  The  vacancy  of  the  throne  was  pre- 
cedent to  their  meeting  without  any  royal  summons,  not  a  consequence  of  it. 
They  did  not  assemble  without  writ,  and  then  make  the  throne  vacant;  but 
the  throne  being  previously  vacant  by  the  king's  abdication,  they  assembled 
without  writ,  as  they  must  do  if  they  assembled  at  all.  Had  the  throne  been 
full,  their  meetingwould  not  have  been  regular;  but,  as  it  was  really  empty, 
such  meeting  became  absolutely  necessary.  And  accordingly  it  is  declared 
by  statute  i  W,  and  M.  at.  1,  c.  i,  that  this  convention  was  really  the  two 
houses  of  parliament,  notwithstanding  the  want  of  writs  or  other  defects  of 
form.  So  that,  notwithstanding  these  two  capital  exceptions,  which  were 
justifiable  only  on  a  principle  of  necessity,  (and  each  of  which,  by  the  way. 
induced  a  revolution  in  the  government,)  the  rule  laid  down  is  in  genera] 

certain,  that  the  king  only  can  convoke  a  parliament. (17) 
*'53]         *And  this,  by  the  ancient  statutes  of  the  realm,  (»()  he  is  bound  to 

do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or  ever  was, 
obliged  by  these  statutes  to  call  a  new  parliament  every  year;  but  only  to 
permit  a  parliament  to  sit  annually  for  the  redress  of  grievances,  and  despatdt 

(Jt)  Slat  11  Cu.  II.  c  1.  (I)  1  Bid.  L  (n)  ^  Edw.  m.  e.  14.    IS  Edw.  ni.  C.  10. 

(is)  The  Triennial  Act  of  1694  was  a  limitation  on  the  prerogative  of  the  crown  to  keep 
a  pBrliament  in  existence  as  long  as  he  pleased.  The  necessity  for  such  a  limitation  had 
become  apparent  in  the  reign  of  Charles  II.,  who  retained  for  seventeen  years  the  Parlik- 
ment  called  at  his  accession.     Law  and  Cnstoni  of  the  Const. ;  Anson,  p.  65. 

{ 16)  William  Drake,  a  merchant  of  London,  was  impeached  for  writing  a  pamphlet, 
entitled  "The  Long  Parliament  Revived,"  in  which  he  maintained  that  there  coold  be 
no  leg^islative  authority  till  that  was  legally  and  regularly  dissolved  by  Uie  king  and  the 
two  houses  of  parliament,  according  to  the  16  Car.  I.  c  7.  Com.  Joar.  ao  Nov.  1660. — 
Christian. 

(17)  Bowyer'a  Com.  on  Const.  Law  Bug.  (3  ed.  1846)  80.  Law  and  Custom  of  the 
Const.;  Anson,  pp.  42,  44,  171  (1886). 
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of  business,  if  need  fe.{i8)  These  last  words  are  so  loose  and  vague,  that 
such  of  our  mouarchs  as  were  inclined  to  govern  without  parliaments, 
neglected  the  convoking  them  sometimes  for  a  very  considerable  period,  under 
pretence  that  there  was  no  need  of  them.  But,  to  remedy  this,  by  statute  16 
Car.  II.  c.  I,  it  is  enacted,  that  the  sitting  and  holding  of  parliaments  shall 
not  be  intermitted  above  three  years  at  the  most.  And  by  the  statute  i  W. 
and  M.  st.  3,  c.  2,  it  is  declared  to  be  one  of  the  rights  of  the  people,  that  for 
redress  of  all  grievances,  and  for  the  amending,  strengthening,  and  preserving 
the  laws,  parliament  sought  to  be  held  frequently.  And  this  indeSnite 
frequency  is  again  reduced  to  a  certainty  by  statute  6  W.  and  M.  c.  2,  which 
enacts,  as  the  statute  of  Charles  the  Second  had  done  before,  that  a  new 
parliament  shall  be  called  within  three  years(n)  after  the  determination  of 
the  former.  (19) 

lluDBntarj  Bnemblie&   Hod.  Un.  BM.  zxdll.  U. 


(18)  Ur.  Granville  Sbaip,  in  a  treatise  published  aottie  yeais  ago,  argued  itigeniotuly 
against  this  conetmction  of  the  4  £d.  II[.,  and  maintained  that  the  words  1/  need  bt 
relencd  only  to  the  preceding  word,  o/tener.  So  that  the  true  signification  was,  that  • 
parliament  should  be  held  once  even  year,  at  all  events;  and,  if  there  should  be  any 
need  to  bold  it  oflener,  then  more  than  once.  (See  his  "  Declaration,"  etc.,  p.  i66.) 
The  conteinponuy  records  of  parliament,  in  some  of  which  it  is  so  expressed  without 
any  ambigmty,  prove  be^ona  all  controversy  that  this  is  the  tnle  construction.  In 
ancient  times  many  fevonte  laws  were  frequently  re-enacted.  In  the  50  Edw.  III.  it  is 
expressly  and  absolutely  declared  that  a  parliament  should  be  held  once  a  year.  (Rot. 
ParL  No.  186. )  In  the  i  R,  IL  we  find  again  another  petition  from  the  commons  that  a 
parliament  should  be  held  once  a  year  at  the  ieast:^"  Que  pleH  a  nre  dit  Sr  dt  tenir 
parletnent  unjbelzparanaufueym,  et  ceo  en  lieu  convenable."  ["That  it  please  our 
■aid  Lord  to  hold  a  parliament  once  a  year  at  least,  and  in  some  convenient  place."] 
The  king's  answer  is,  "  As  to  that  parliament  shall  be  held  every  year,  let  the  statutes 
thereupon  be  kept  and  preserved;  but  as  to  the  place  where  the  parliameut shall  be  held, 
the  king  will  therein  do  his  pleasure."  (Rot  Pari.  No.  95.)  And,  in  tb«  next  year,  the 
king  declared  he  had  summoned  the  parliament  because  it  was  ordained  that  parliament 
ataonld  be  held  once  a  year.     (Rot.  Pari.  3  R.  II.  No.  4.) 

Mr.  Christian  does  not  agree  with  Mr.  Sharp  and  those  who  contend  that  it  Is  the  mean- 
ing of  those  records  and  statutes  that  there  should  be  an  election  every  year.  The  word 
"parliament "  at  that  time  did  not  necessarily  include  any  such  idea,  he  says,  for  it  is 
everywhere  applied  to  a  aessiou,  without  any  distinction,  whether  it  was  held  after  a 
proroKation  or  a  dissolution.  (Rot.  Pari,  passim.)  It  ia  true  that,  for  some  time  after 
the  House  of  Commons  was  regularly  established,  dissolutions  were  frequent:  for  aX 
that  time  the  electors  were  few.  and  a  seat  in  parliament  was  considered  ramer  a  bv^en 
to  be  avoided  than  a  distinction  to  be  solicited;  and  the  memtiMS  were  not  enabled  to 
receive  their  wages  till  the  king  had  discharged  them  from  further  attendance  by  putting 
an  end  to  the  parliament  In  the  first  reigns  after  the  representation  of  the  commons 
was  established,  the  duration  and  intennissionsof  parliament  were  short;  but,  for  aeveivl 
reigns  preceding  the  revolution,  both  had  become  extended  to  such  a  length  that  it 
became  necessary  for  the  parliament  to  interpose  its  authority  and  fix  some  limits  to  its 


In  the  following  mgns,  the  longest  durations  and  intermissions  were  nearly  as  fol- 
lows:—Hen.  VIII.,  dur.  6  years,  iuL  4  years.  Edw.  VI.,  dur.  4.  Elii.,  dur.  11,  int  4. 
Ja.  I.,  dur.  9,  int.  &  Ch.  I.,  dur.  8,  int  ii.  Ch.  n.,dnr.  17,  int.  4.  (See  the  printed  report 
of  the  committee  to  examine  precedents  in  impeachments,  April  19,  1701,  p.  16,  et  seg.) 
In  Ireland,  there  was  no  regular  meeting  of  the  parliament  from  1666  dfl  logs;  and  from 

"-  reign  of  jjneen  Anne,  in  1 —  =' "--•  — ' * '="  ■-"-     -— 

lb  time  it  has  sat  every 
n  with  England  in  1801. 

(19)  As  the  Mutiny  Act,  the  Marine  Forces  Act,  and  other  acts,  are  passed  for  one  year 
Oply,  parliament  must  necessarilf  be  summoned  for  the  despatch  of  business  once  in 
every  year;  and  such  hasbeen  the  practice  of  the  constitution  since  therevolutionin  16SS. 

The  Congress  of  the  United  States  "  shall  assemble  at  least  once  in  eveir  year;  and 
*ncb  meeting  ahall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law  appoint 
a  difierent  day."— Const  U.  S.  art.  i,  s,  4. 

The  President  "may on  extraotdinary  occasionsconTenebothbonsea  oreitherof  them; 

and  in  case  of  disagreement  between  them  with  respect  to  the  time  of  adjournment,  he  may 

adjoom  them  to  such  time  as  he  shall  think  proper."    (Ibid,  art  ii,a.3.)— SKASSWoon 
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II.  The  constituent  parts  of  a  parliament  are  the  next  objects  of  our  inquiry. 
A.ad  these  are  the  king's  majesty,  sitting  there  in  his  royal  political  capacity, 
and  the  three  estates  of  the  realm;  the  lords  spiritual,  the  lords  temporal, 
(who  sit,  together  with  the  king,  in  one  house,)  and  the  commons,  who  sit 
by  themselves  in  another.  And  the  king  and  these  three  estates,  togeth^, 
form  the  great  corporation  or  body  politic  of  the  kingdom,  (o)  of  which  the 
king  is  said  to  be  caput,  principium,  et  finis. {z^^  For,  upon  their  coming 
together,  the  king  meets  them,  either  in  person  or  \yg  representation;  without 
which  there  can  be  no  beginning  of  a  parliament ;(/)  and  he  also  has  alone 

the  power  of  dissolving  them.  (22) 
*1S4]  *It  is  highly  necessary  for  preserving  the  balance  of  the  constitu- 
tion, that  the  executive  power  should  be  a  branch,  though  not  the 
whole,  of  the  legislative.  The  total  union  of  them,  we  have  seen,  would  be 
productive  of  tyranny;  the  total  disjunction  of  them,  for  the  present,  would 
in  the  end  produce  the  same  effects,  by  causing  that  union  against  which  it 
seems  to  provide.  The  legislative  would  soon  become  tyrannical,  by  mak- 
ing continual  encroachments,  and  gradually  assuming  to  itself  the  rights  of 
the  executive  power.  Thus  the  long  parliament  of  Charles  the  First,  while 
it  acted  in  a  constitutional  manner,  with  the  royal  concurrence,  redressed 
many  heavy  grievances,  and  established  many  salutary  laws.  But  when  the 
two  houses  assumed  the  power  of  legislation,  in  exclusion  of  the  royal 
authority,  they  soon  after  assumed  likewise  the  reins  of  administration;  and, 
in  consequence  of  these  united  powers,  overturned  both  church  and  state, 
and  established  a  worse  oppression  than  any  they  pretended  to  remedy.  (23) 
To  hinder  therefore  any  such  encroachments,  the  king  is  himself  a  part  of 
the  parliament:  and  as  this  is  the  reason  of  his  being  so,  very  properly  there- 
fore the  share  of  legislation,  which  the  constitution  has  placed  in  the  crown, 
consists  in  the  power  of  rejecting  rather  than  resolving;  this  being  sufScient 
to  answer  the  end  proposed.  For  we  may  apply  to  the  royal  negative,  in 
this  instance,  what  Cicero  observes  of  the  negative  of  the  Roman  tribunes, 
that  the  crown  has  not  any  power  of  doing  wrong,  but  merely  of  preventing 
wrong  from  being  done.(j)  The  crown  cannot  begin  of  itself  any  alterations 
in  the  present  established  laws;  but  it  may  approve  or  disapprove  of  the  alter- 
ations suggested  and  consented  to  by  the  two  houses.  The  legislative  there- 
fore cannot  abridge  the  executive  power  of  any  rights  which  it  now  has  by 
law,  without  its  own  consent;  since  the  law  must  perpetually  stand  as  it  now 
does,  unless  alt  the  powers  will  agree  to  alter  it.  And  herein  indeed  consists  the 
true  excellence  of  the  English  government,  that  all  the  parts  of  it  form 
*I55]  a  mutual*  check  upon  each  other.  In  the  legislature,  the  people  are 
a  check  upon  the  nobility,  and  the  nobility  a  check  upon  the  people, 
by  the  mutual  privilege  of  rejecting  what  the  other  has  resolved:  while  the  king 
is  a  check  upon  both,  which  preserves  the  executive  power  from  encroach- 
ments. And  this  very  executive  power  is  again  checked  and  kept  within 
due  bounds  by  the  two  houses,  through  the  privilege  they  have  of  inquiring 
into,  impeaching,  and  punishing  the  conduct  (not  indeed  of  the  king,(r) 
which  would  destroy  his  constitutional  independence;  but,  which  is  more 

(d)  4  IDM.  1,  'L    Slat.  EII1.  c.  3.    Bale  of  Pari  1.  [Bulla,  br  bis  law,  deprived  the   tribune*  of  tbe 

jp)  «  Inst.  «.  people  of  the  power  of  doiDg  iDjuiy,  but  left  Ibem 

(5)  SaUa-trSlswilt  pl^it  tua  lege  Marix  fiieiaulK  thai  of  prolectfon.1 

poSilatemadantt,au^uferautiTeiliruk.    DtLL.i.i.  (r)  BlaL  12  Car.  II.  c.  90. 

The  Statute  jd  England  does  not  secure  annual  sessions  nor  does  the  need  of  nippW, 
but  of  appropriation  of  supply  and  of  the  Anny  Act  which  mokes  it  legally  necessary  for 
Parliament  to  sit  every  year.     Law  and  Custom  of  the  Const;  Anson,  p.  174. 

(3i)  [Tbe  head,  beginning  and  end.] 

'    )  Stubb'B  Const.  Hist  of  Eng.  tiUe  Parliament,  Vols.  I,  II,  IIL 
~  ■    "      '  ~       I.  Law  Ena 


(23)  Bowyer'B  Corn's  on  Const  Law  Eng.  (a  ed.  1846)  65. 
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beneficial  to  the  public)  of  his  evil  and  pernicious  counsellors.  (24)  Tbus 
every  brancb  of  our  civil  polity  supports  and  is  supported,  regulates  and  is 
r^ulated,  by  the  rest:  for  the  two  bouses  naturally  drawing  in  two  directions 
of  opposite  interest,  and  the  prerogative  in  another  still  different  from  them 
both,  they  mutually  keep  each  other  from  exceeding  their  proper  limits;  while 
the  whole  is  prevented  from  separation  and  artificially  connected  together  by 
the  mixed  nature  of  the  crown,  which  is  a  part  of  the  legislative,  and  the  sole 
executive  magistrate.  Like  three  distinct  powers  in  mechanics,  they  jointly 
impel  the  machine  of  government  in  a  direction  different  from  what  either, 
acting  by  itself,  would  have  done;  but  at  the  same  time  in  a  direction  par- 
taking of  each,  and  formed  out  of  all;  a  direction  which  constitutes  the  true 
line  of  the  liberty  and  happiness  of  thecommunity.(35) 


(34)  Law  and  CnBtom  or  the  Const. ;  Anson,  p.  39  et  seq. 

(35)  These  observations  have  been  termed  by  Mr.  Ke^ve,  in  bis  fourth  letter,  entitled 
"Thoughts  on  the  English  Government,"  "a  febulous  invention,  contrived  in  Older  to 
round  and  finish  more  completely  his  mytholi^cal  account  of  three  co-equal  and  co- 
ordinate  powers  in  the  legislature.  The  criticism  of  Reeve  is  just  More  than  fifty  years 
before  Blackstone  wrote  William  III.  had  teamed  that  be  could  not  B;ovem  without  the 


consent  of  ministers  approved  by  a  majority  of  the  members  in  parliament,  and  during 
'ire  first  half  of  the  eighteenth  century  this  principle  received  unquestioned  recog- 
Nor  would  it  be  correct  to  say  that  Blackstone  was  describing  a  coadilion  whidi 


bad  existed.  It  was  a  theory  which  did  not  fit  the  facts.  Prom  the  reign  of  Edward  I. 
to  that  of  Charles  I.,  the  preponderance  of  the  power  of  government  was  in  the  hands  of 
the  crown.  Passing  over  the  confusion  of  the  commonwealth  and  the  reign  of  James  II., 
since  the  revolution  of  16SS  the  power  has  been  in  the  house  of  commons,  may  20 
even  further  in  our  criticism  and  throw  a  doubt  on  the  possibility  of  an  equal  luilance  of 
power  between  the  body  exercising  legislative,  and  that  exercising  executive  functions. 
Our  own  government  has  been  built  on  Blackstone'a  theory  as  a  foundation,  and  yet  no 
one  can  observe  the  way  which  modem  cabinet  oflicerB  "  dance  attendance  "  on  commit- 
tees of  Congress,  without  perceiving  that  Congress  guides  the  main  lines  of  executive  as 
well  as  l^slative  action.  In  England  the  identity  of  the  executive  bmncbes  of  the  gov- 
ernment IS  complete.  On  the  election  of  a  new  parliament  the  sovereign  selects  as  prime 
minister  the  man  who  has  been  chosen  leader  of  the  political  party  having  a  majority  in 
the  parliament  This,  like  all  else  of  importance  in  the  English  KOvemment,  is  not  a 
part  of  the  statutory  law,  but  it  is  a  custom  that  no  sovereign  would  think  of  breaking. 
The  prime  minister  selects  fellow  memt>ers  of  his  party  in  perliarnent  to  be  the  heads  of 
the  difierent  executive  departments.  These  names  are  presentei^  to  the  sovereign  for 
formal  ratification.  The  sovereign  exercises  no  discretion,  the  ratification  is  purely 
ministerial.    The  body  thus  chosen  is  called  the  cabinet  , 

In  16S8  the  newly  acquired  power  of  the  house  of  commons  brought  to  a  close  the 
practice  of  working  the  executive  by  the  crown  in  coundL  The  privy  council  was  too 
large  a  body,  and  of  too  various  opinions  to  act  together  or  guide  its  actions  by  parlia- 
mentary majority.  Already  a  committee  within  the  council  nad  come  to  transact  the 
bu^nesB  of  the  country,  and  this  had  arisen  from  the  dislike  of  Charles  II.  to  the  formal- 
ities of  a  fiill  meeting  of  the  council,  and  of  William  III.  to  the  communication  of  his 
policy  to  more  than  a  few  trusted  statesmen.  It  remained  that  this  committee  of  the 
council  made  up  of  the  chiefs  of  the  various  departments  of  government  should  consist 
of  persons  of  the  same  way  of  thinking  in  politics,  and  that  way  in  accordance  with  the 
opinion,  for  the  time,  of  the  majority  of  the  house  of  commons.  The  necessity  for  this 
became  clear  as  soon  as  the  increase  in  the  power  of  the  commons  became  realized.  Sun- 
derland tanght  it  to  William  III.  The  house  of  commons  obtained  the  control  of  the 
selection  of  the  executive,  and  policy  of  the  country. 

The  disuse  of  the  ro3^1  presence  at  the  meetings  of  the  cabinet  dates  from  the  acces- 
sion of  George  I.,  and  the  absence  of  the  king  iMt  to  a  complete  alteration  in  the  char- 
acter of  the  meeting.  It  ceased  to  be  in  any  formal  sense  a  meeting  of  the  council;  it 
became  a  meeting  of  leaders  of  the  party  in  power.  It  ceased  to  have  any  known  legal 
position  and  became  what  it  is  now,  a  meeting  of  gentlemen  of  common  political  inter- 
ests, who,  find  it  convenient  to  discuss  together  the  afiairs  of  state.  It  is  no  longer  the 
queen,  but  Ihe  prime  minister,  a  person  aa  unknown  to  the  law  as  is  the  cabinet,  who 
convenes  and  presides  over  this  assemblage  of  ministers.  The  ministers  are  jointly 
responsible,  they  stand  or  fall  as  a  body.  If  the  crown  should  disapprove  of  the  conduct 
of  a  particular  department  it  cannot  now,  as  it  could  and  frequently  did,  during  the  last 
centnry,  dismiss  the  individual  minister  of  whose  conduct  it  disapproves  without  at  once 
losing  the  services  of  all  the  rest.  It  is  to  the  majority  of  the  house  of  commons  and  not 
tbewilloftbecrown,  that  they  look  as  the  real  source  of  their  power.    The  dismissal  of 
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Let  us  now  consider  these  constituent  parts  of  the  sovereign  power,  or  par- 
liament, eadi  in  a  separate  view.  The  king's  majesty  will  be  the  subject  of 
the  next,  and  many  subsequent  chapters,  to  which  we  must  at  present  refer. 

The  next  in  order  are  the  spiritual  lords.  These  consist  of  two  archbishops 
and  twenty-four  bishops, (27)  and,  at  the  dissolution  of  monasteries  by  Henry 
VIII.,  consisted  likewise  of  twenty-six  mitred  abbots,  and  two  priors;  (j)  a 
very  considerable  body,  and  iu  those  times  equal  in  number  to  the  tem- 
♦156]  poral  nobility.(/)(38)  All  these  hold,  or  are  supposed  to  hold,  ♦cer- 
tain ancient  baronies  under  the  king;(29)  for  WiUiam  the  Conqueror 
thought  proper  to  change  the  spiritiial  tenure  of  frankalmoign,  or  free  alms, 
under  which  the  bishops  held  their  lands  during  the  Saxon  government,  into 
the  feodal  or  Norman  tenure  by  barony,  which  subjected  their  estates  to  all 
civil  charges  and  assessments,  from  which  they  were  before  exempt:(«)  and, 
iu  right  of  succession  to  those  baronies,  which  were  unalienable  from  their 
respective  dignities,  the  bishops  and  abbots  were  allowed  their  seats  in  the 

(I)  field.  UL  hoD.  1,  S,  27.  (0  Co.  Utt.  n.  (■)  OlItL  Hilt  Bioh.  W.    Bpelm.  W.  L  2»L 

one  is  an  attack  upon  the  policy  which  all  represent  As  a  committee  of  both  houses,  it 
in  the  name  of  the  crown  proposes  le^lation.  An  advene  vote  in  the  house  of  com- 
mons obliges  the  cabEnet  to  mign  their  executive  ofEces  in  b  body.  In  this  event  two 
connes  are  open  to  the  sovereign;  either  parliament  can  be  dissolved  and  a  new  election 
ordered,  or  ue  leader  of  the  opposing  party  may  be  called  to  form  a  new  cabinet  or 
ministry,  composed  of  persons  or  his  own  par^;  which  course  is  adopted  and  defined 
not  by  the  will  of  the  sovereign,  but  by  the  advice  of  the  retiring  fffinie  minister.  Thos 
the  legislature  may  be  said  to  select  the  executive  and  the  executive  so  selected  holds 
office  at  the  pleasure  of  the  legislature,  bat  during  their  tenure  ofoffice,  the  heads  of  the 
executi<^  branches  of  the  government,  frame  and  propose  all  legislative  action,  and  a 
failure  to  ratify  their  propositions  causes  the  resignation  of  their  executive  offices.  A 
more  complete  amalgamation  of  legislative  and  executive  functions  can  hardly  be  con- 
ceived. This  form  of  government  known  as  ministerial  has  been  copied  by  all  the 
colonies  of  Great  Britain,  the  Latin  races  on  the  continent  of  Europe,  and  wiui  modifi- 
cadotia  in  Central  and  South  America.  It  has  been  partly  adopted  in  Norway,  Sweden 
and  Auatro-Mungary.  Germany  and  the  United  States  are  the  only  constitutioual  govern- 
ments in  which  there  is  no  recognized  dependence  of  some  branches  of  the  executive  on 
the  legislature. 

By  Uie  constitution  of  the  United  States,  the  President  "shall,  from  time  to  time,  give 
to  Congress  information  of  the  state  of  the  Union,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expedient."  (AtL  3,  s.  3.)  "  Every  bill 
which  shall  have  passed  the  House  of  Representatives  and  the  Senate,  shall,  before  it 
becomes  law,  be  presented  to  the  President  of  the  United  States:  if  he  approve,  he  shall 
sign  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that  house  in  which  it  sbatl 
have  originated,  who  shall  enter  the  objections  at  larze  on  their  journal  and  proceed  to 
recon^er  It.  If,  after  such  reconsideration,  two-thirds  of  that  house  shall  ^ee  to  pass 
the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it 


the  t'residetit  within  ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  ti 
him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  Congress,  by 
their  adjournment,  prevent  its  return,  in  which  case  it  shall  not  be  a  law."  (Art,  i,  s.  7.) 
This  qualilied  negative  of  the  President  upon  the  formation  of  laws  is,  theoretically  at 
least,  some  additional  security  against  the  passage  of  improper  laws  tluBugh  prejudice 
or  want  of  due  reflection;  but  it  was  principally  intended  to  give  to  the  President  a  con- 
stitutional weapon  to  defend  the  executive  department,  as  well  as  the  just  balance  of  the 
constitution,  gainst  the  usurpations  of  the  legislative  power.    1  Kent's  Com.  a4a — 

S&ASSWOOD. 

(37)  On  the  union  with  Ireland,  (stat.  sq  and  40  Geo.  III.  c.  67,)  an  addition  of  four 
representative  spiritual  peera,  one  archbi^op,  and  three  supreme  bishops,  was  made  for 
Ireland,  to  sit  bv  rotation  of  sessions. — Chitty. 

( 28)  In  the  pface  referred  to  Lord  Coke  says  there  were  twenty-seven  abbots  and  two 
prioTs;  and  he  is  there  silent  respecting  the  number  of  the  temporal  peers.  But,  in  the 
first  page  of  the  4^  Institute,  he  says  their  nimiber,  when  he  is  then  writing,  is  106,  and 
the  number  of  the  commons  493.— Christian. 

(39)  Bowyer's  Comm.  on  Const  Law  Eng.  (a  ed.,  1846)  66. 
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house  of  lords.(jc)(3o)  But  though  these  lords  spiritual  are,  in  the  eye  of 
the  law,  a  distinct  estate  from  the  lords  temporal,  and  are  so  distinguished  in 
most  of  our  acts  of  parliament,  yet  in  practice  they  are  usually  blended 
together  under  the  one  name  of  tke  lords;  they  intermix  in  their  votes;  and  the 
majority  of  such  intermixture  binds  both  estates.  And  from  this  want  of  a 
separate  assembly  and  separate  negative  of  the  prelates,  some  writers  have 
argued(_)')  very  cogently,  that  the  lords  temporal  and  spiritual  are  now,  in 
reality,  only  one  estate,  (^)  which  is  unquestionably  true  in  every  effectual 
aense,  though  the  ancient  distinction  between  them  still  nominally  continues. 
For  if  a  bill  should  pass  their  house,  there  is  no  doubt  of  its  validity,  though 
every  lord  spiritual  should  vote  against  it;  of  which  Selden,(a)  and  Sir 
Edward  Coke,(^)  give  many  instances:  as,  on  the  other  hand,  I  presume  it 
would  be  equally  good,  if  the  lords  temporal  present  were  inferior  to  the 
bishops  in  number,  and  every  one  of  those  temporal  lords  gave  his  vote  to 
reject  the  bill;  though  Sir  Edward  Coke  seems  to  doubt(c)  whether  this 
would  not  be  an  ordinance,  rather  than  an  act,  of  parliament. 

♦Thelords  temporal  consist  of  all  the  peers  of  the  realm,  (31)  (the  [*I57 
bishops  not  being  in  strictness  held  to  be  such,  but  merely  lords  of 
parliament,(^)by  whatever  title  of  uobihty  distinguished,  dukes,  marquisses, 
earls,  vicounts,  or  barons;  of  which  dignities  we  shall  speak  more  hereafter. 
Some  of  these  sit  by  descent,  as  do  all  ancient  peers;  some  by  creation,  as  do 
all  new-made  ones;  others,  since  the  union  with  Scotland,  )yy  election,  which 
is  the  case  of  the  sixteen  peers  who  represent  the  body  of  the  Scots  nobility. 
Their  number  is  indefinite,  and  may  be  increased  at  will  by  the  power  of 
the  crown;  and  once,  in  the  reign  of  queen  Anne,  there  was  an  instance  of 
creating  no  less  than  twelve  together;  in  contemplation  of  which,  in  the  reign 
of  king  George  the  First,  a  bill  passed  the  house  of  lords,  and  was  counte- 
nanced by  the  then  ministry,  for  limiting  the  number  of  the  peerage.  This 
was  thought,  by  some,  to  promise  a  great  acquisition  to  the  constitution,  by 
restraining  the  prerogative  from  gaining  the  ascendant  in  that  august 
assembly,  by  pouring  in  at  pleasure  an  unlimited  number  of  new-created 
lords.  But  the  bill  was  ill-relished,  and  miscarried  in  the  house  of  commons, 
whose  leading  members  were  then  desirous  to  keep  the  avenues  to  the  other 
house  as  open  and  easy  as  possible. (32) 

(stGlknT.T.L    Co.  UU.  (7.    SrM,  Ut.  hon.7,B,19.  Ift)  2  Inst.  6BS,  B.  7. 
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(cl  «  Ini 
(d)  Slav 


aiaumllonl,  P.  C.  16». 


(30)  The  right  by  which  these  spiritual  loida  sit,  whether  derived  under  their  alleged 
baronies  or  ^m  uso^,  is  discussed,  Ha:^.  Co.  Litt.  135,  b.  n.  i.  Mr.  H.  inclines  to 
adopt  Lord  Isle's  position,— namely,  that  they  sit  by  usa^.  Mr.  Hallom  has  alio 
adverted  to  the  qaestion  ( Middle  Ages,  c  viii. )  and  rendered  it  accessible  to  the  general 
reader;  but  the  student,  if  he  have  a  torn  for  conjectural  investigation,  ma^  consult 
Lord  Hale's  MS.  Juia  Coronte  and  Bishop  Warburtoa's  Alliance  between  Church  and 
State,  4  ed.  p.  149.— Cbitty. 

(31)  By  Stat,  39  and  40  Geo.  III.  c.  67,  art.  4,  twenty-eight  lords  temporal  of  Ireland, 
elected  for  life  br  the  peers  of  Ireland,  shall  sit  and  vote  on  the  part  of  Ireland  in  the 
house  of  lords.  The  same  article  prescribes  the  mode  of  election,  and  refers  the  decision 
of  any  qnefltion  arising  thereon  to  the  house  of  lords,  where,  if  the  votes  be  equal,  the 
names  of  the  candidates  are  to  be  put  into  a  glass,  and  one  dravm  out  by  the  clerk  of 
the  parliament  during  the  sitting  of  the  house.  Until  the  peerage  of  Ireland  be  reduced 
to  one  hundred,  the  prerogative  is  limited  to  create  one  peer  upon  three  extinctions; 
and,  on  the  peerage  being  reduced  to  one  hundred,  the  prerogative  is  limited  to  keeping 
np  that  nnmDer.--GHiTTv. 

(31)  All  experience  has  evinced  the  danger  of  vesting  the  entire  legislative  power  in  a 
'    ■    *'       ~     ■     ■  •  ■  ^f  pcnnayTvania  and  Georgia  consisted  originally  of  ij 
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The  distinction  of  rank  and  honors  is  necessary  Id  every  well-gcvemed 
state,  in  order  to  reward  such  as  are  eminent  for  their  services  to  the  public 
in  a  manner  the  most  desirable  to  individuals,  and  yet  without  burdeu  to  the 
community;  exciting  thereby  an  ambitious  yet  laudable  ardor,  and  generous 
emulation,  in  others:  and  emulation,  or  virtuous  ambition,  is  a  spring  of 
action,  which,  however  dangerous  or  invidious  in  a  mere  republic,  or  under 
a  despotic  sway,  will  certainly  be  attended  with  good  effects  under  a  free 
monarchy,  wTiere,  without  destroying  its  existence,  its  excesses  may  be 
continually  restrained  by  that  superior  power,  from  which  all  honor  is 
derived.  Such  a  spirit,  when  nationally  diff'used,  gives  life  and  vigor  to 
the  community;  it  sets  all  the  wheels  of  government  in  motion, 
♦158]  *which,  under  a  wise  regulator,  may  be  directed  to  any  beneficial 
purpose;  and  thereby  every  individual  may  be  made  subservient  to 
the  public  good,  while  he  principally  means  to  promote  his  own  particular 
views.  A  body  of  nobility  is  also  more  peculiarly  necessary  in  our  mixed 
and  compounded  constitution,  in  order  to  support  the  rights  of  both  the 
crown  and  the  people,  by  forming  a  barrier  to  withstand  the  encroachments 
of  both.  It  creates  and  preserves  that  gradual  scale  of  dignity,  which 
proceeds  from  the  peasant  to  the  prince;  rising  like  a  pyramid  from  a  broad 
foundation,  and  diminishing  to  a  point  as  it  rises.  It  is  this  ascending  and 
contracting  proportion  that  adds  stability  to  any  government;  for  when  the 
departure  is  sudden  from  one  extreme  to  another,  we  may  pronounce  that 
state  to  be  precarious.  The  nobility,  therefore,  are  the  pillars  which  are 
reared  from  among  the  people  more  immediately  to  support  the  throne;  and, 
if  that  falls,  they  must  also  be  buried  under  its  ruins.  Accordingly,  when 
in  the  last  centtU7  the  commons  had  determined  to  extirpate  monarchy, 
they  also  voted  the  house  of  lords  to  be  useless  and  dangerous.  And  since 
titles  of  nobility  are  thus  expedient  in  the  state,  it  is  also  expedient  that 
their  owners  should  form  an  independent  and  separate  branch  of  the  legisla- 
ture. If  they  were  confounded  with  the  mass  of  the  people,  and  like  them 
had  only  a  vote  in  Meeting  representativea,  their  privileges  would  soon  be 
borne  down  and  overwhelmed  t^  the  pcqmlar  torrent,  which  would  effectually 
level  all  distinctions.  It  is  therefore  highly  necessary  that  the  body  of  nobles 
shotdd  have  a  distinct  a^embly,  distinct  deliberations,  and  distinct  powers 
from  the  commons. 

The  commons  omsiat  of  all  such  men  of  property  in  the  kingdom  as  have 
not  seats  in  the  house  of  lords;  every  one  of  whom  has  a  voice  in  parliament, 
either  personally,  or  by  his  representetives.(33)     In  a  free  state  every  man, 

single  bouse.  In  the  subeequent  refonns  of  their  conatltqtions,  the  people  were  so 
sensible  of  the  defect,  and  of  the  inconvenience  they  had  m^red  from  it,  that  in  both 
States  a  senate  was  introduced.  The  history  of  the  French  Revolution  will  show  that 
mott  of  its  excesses  are  to  be  traced  to  the  same  cause.  In  the  constitution  of  the 
United  States,  and  in  all  the  State  constitutions  without  exception,  the  legislature  is 
dividedintotwobranchea,— the  number  of  one  body  being  less,  and  their  terra,  of  office  and, 
generallj,  their  age,  and,  in  some  cases,  mode  of  election,  being  different  from  the  other. 

"The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from  each  State, 
chosen  by  the  If^islatnre  thereof  for  six  years;  and  each  senator  shall  have  one  vote." 
(Const.  U.  S.  ait.  i,  s.  3.}  "  If  vacancies  happen  by  resignation  or  otherwise  during  the 
recess  of  the  legislature  of  any  State,  the  executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  legislature,  which  shall  then  fill  such  vacan- 
cies." No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty 
yeaiB  and  been  nine  years  a  citiien  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be  chosen."— /did. 

It  is  settled  in  practice  that  the  election  of  a  senator  may  be  by  a  joint  convention  of 
the  two  branches  of  a  State  legislature;  though  the  opinion  has  been  entertained  that 
the  ariginsl  intention  of  the  constitution  was  that  each  branch  should  possess  its  ordi- 
nary ixlo  upon  an  election  by  the  other. — Sharswood. 

(33*  Bowyer's  Comm.  on  Const.  Lak  Eng.  (a  ed.  1846)  69.    Const  Hist,  of  Eng.;  Siubfas 
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who  is  supposed  a  free  agent,  ought  to  be  in  some  measure  his  own  governor; 
and  therefore  a  branch  at  least  of  the  legislative  power  should  reside  in  the 
whole  body  of  the  pet^le.  And  this  power,  when  the  territories  of  the  state 
are  small  and  its  citizens  easily  known,  should  be  exercised  by  the 
people  *in  their  aggregate  or  collective  capacity,  as  was  wisely  [*159 
ordained  in  the  petty  republics  of  Greece,  and  the  first  rudiments  of 
the  Roman  state.  But  this  will  be  highly  inconvenient,  when  the  public 
territory  is  extended  to  any  considerable  degree,  and  the  number  of  citizens 
is  incT^sed.  Thus  when,  after  the  social  war,  all  the  burghers  of  Italy  were 
admitted  free  citizens  of  Rome,  and  each  had  a  vote  in  the  public  assemblies, 
it  became  impossible  to  distinguish  the  spurious  from  the  real  voter,  and 
from  that  time  all  Sections  and  popular  deliberations  grew  tumultuous  and 
disorderly;  which  paved  the  way  for  Marius  and  Sylla,  Pompey  and  Caesar, 
to  trample  on  the  liberties  of  their  conntr>-,  and  at  last  to  dissolve  the 
commonwealth.  In  so  large  a  state  as  ours,  it  is  therefore  very  wisely 
contrived  that  the  people  ^ould  do  that  by  their  representatives,  which  it 
is  impracticable  to  perform  in  person;  representatives,  chosen  by  a  number 
of  minute  and  separate  districts,  wherein  all  the  voters  are,  or  easily  may  be, 
distinguished.  The  counties  are  therefore  represented  by  knights,  elected 
by  the  proprietors  of  lands;  the  citizens  and  boroughs  are  represented  by 
citizens  and  burgesses,  chosen  by  the  mercantile  part,  or  supposed  trading 
interest  of  the  nation;  much  in  the  same  manner  as  the  burghers  in  the  diet 
of  Sweden  are  chosen  by  the  corporate  towns,  Stockholm  sending  four,  as 
London  does  with  us,  other  cities  two,  and  some  only  one.(^)  The  number 
of  English  representatives  is  513,  and  of  Scots  45;  in  all,  558.(34)  And 
every  member,  though  chosen  by  one  particular  district,  when  elected  and 
returned,  serves  for  the  whole  realm;  for  the  end  of  his  coming  thither  is  not 
particular,  but  general;  not  barely  to  advantage  his  constituents,  but  the 
common  wealth;  to  advise  his  majesty  (as  appears  from  the  writ  of  sum- 
mons)(/)  ^' de  atmmuni  consilio  super  negotiis  quibusdam  arduis  et 
urgentibus,  regem,  sta/um,  de/ensionem  regni,  Angli<e  et  ecclesut  AngUcana 
antcementibus." {i$)  And  therefore  he  is  not  bound,  like  a  deputy  in  the 
united  provinces,  to  consult  with,  or  take  the  advice  of,  his  constituents  .' 
upon  any  particular  point,  unless  he  himself  thinks  it  proper  or  prudent  so 
to  do.  (36) 

♦These  are  the  constituent  parts  of  a  parliament; (37)  the  king,  the  [*i6o 
Iwds  spiritual  and  temporal,  and  the  commons.  Parts,  of  which  each 
is  so  necessary,  that  the  consent  of  all  three  is  required  to  make  any  new  law 
that  shall  bind  the  subject.  Whatever  is  enacted  for  law  by  one,  or  by  two 
only,  of  the  three,  is  no  statute;  and  to  it  no  regard  is  due,  unless  in  matters 
relating  to  their  own  privileges.  For  though,  in  the  times  of  madness  and 
anarchy,  the  commons  once  passed  a  vote,(^)  "  that  whatever  is  enacted  or 
declared  for  law  by  the  commons  in  parliament  assembled  hath  the  force  of 
law;  and  all  the  people  of  this  nation  are  concluded  thereby,  although  the 
consent  and  concurrence  of  the  king  or  house  of  peers  be  not  had  thereto;" 
yet,  when  the  constitution  was  restored  in  all  its  forms,  it  was  particularly 

(c)  Hod.  On.  Hlrt.  ixxlil.  18.  </)  «  Hut.  14.  (jrl  i  Jan.  I64S. 

(34f  By  ttat.  39  and  40  Geo.  III.  c.  67,  one  hnttdred  representatives  of  Ireland  must  be 
added  to  theae.— CHirrv.  Since  1867  the  Bngliata  and  Welsh  representatives  have  been, 
49j;  Irish,  105;  Scotch,  60. 

(35)  ["Concerning  the  common  conncil  npon  certain  difficult  and  urgent  afiaits 
relatmg  to  the  king,  the  state,  and  defence  of  Uie  kingdom  of  England  and  of  the  Enp 
lish  chnrch."] 

(36)  Bowyer's  Comma,  on  Const.  Law  Bng.  (3  ed.,  1846)  ^ 

(37)  Qnincy  Mass.  Repta.  517  (1761). 
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enacted  by  statute  13  Car.  11.  c.  i,  that  if  any  person  shall  maliciously  or 
advisedly  affirm  that  both  or  either  of  the  houses  of  parliament  have  any 
legislative  authority  without  the  king,  such  person  shall  incur  all  the  penal- 
ties of  A  prigmumre.($») 

HI.  We  are  next  to  examine  the  laws  and  customs  relating  to  parliament, 
thus  united  together,  and  considered  as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says  Sir  Edward  Coke,(^)  is  so 
transcendent  and  absolute,  that  it  cannot  be  confined,  either  for  causes  or 
persons,  within  any  bounds.(39)  And  of  this  high  court,  he  adds,  it  may 
be  truly  said,  "  n  antiquitatem  species,  est  vehtsHssima;  si  dignitatem,  est 
konoratissima;  si  jurisdidiontm,  est  capacisHma."  (^^o)  It  hath  sovereign  and 
uncoutroUable  authority  in  the  making,  confirming,  enlarging,  restraining, 
abrogating,  repealing,  reviving,  and  expounding  of  laws,  concerning  matters 
of  all  possible  denominations,  ecclesiastical  or  temporal,  civil,  military,  mari- 
time, or  criminal:  this  being  the  place  where  that  absolute  despotic  power, 
which  must  in  all  governments  reside  somewhere,  is  intrusted  by  the 
*i6i]  constitution  of  these  kingdoms.  All  mischiefs  and  *grievances, 
operations  and  remedies,  that  transcend  the  ordinary  course  of  the 
laws,  are  within  the  reach  of  this  extraordinary  tribunal.  It  can  regulate  or 
new-model  the  succession  to  the  crown;  as  was  done  in  the  reign  of  Henry 
VIII.  and  William  III.  It  can  alter  the  established  religion  of  the  land;  as 
was  done  in  a  variety  of  instances,  in  the  reign  of  king  Henry  VIII,  and  his 
three  children.  It  can  change  and  create  airesh  even  the  constitution  of  the 
kingdom  and  of  parliaments  themselves;  as  was  done  by  the  act  of  union, 
and  the  several  statutes  for  triennial  and  septennial  elections.     It  can,  in 


(3S)  By  the  conatitutioii  of  the  United  States,  "  the  House  of  Repreaentetives  shall  be 
composed  of  members  chosen  every  second  year  b^  the  people  of  the  seveial  States;  and 
the  electors  in  each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  btanch  of  the  State  legislature.  '  "  No  person  shall  be  a  representative  who 
■halt  not  have  attained  to  the  age  of  twenty-five  years  and  been  aeven  years  a  citizen  of 
the  United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  State  in 
which  he  shall  be  chosen.  Representatives  and  direct  taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  according  to  their  reflec- 
tive numbers,  excluding  Indians  not  taxed.  The  actual  enumeration  tbaXl  bemade  within 
three  years  after  the  first  meeting  of  the  Congress  of  the  United  States,  and  within  every 
subsequent  terra  of  ten  yeaiv,  in  such  manner  as  they  shall  by  law  direct.  The  number 
of  representatives  shall  not  exceed  one  for  every  thirty  thousand ;  but  each  State  shall  have 
at  least  one  representative.  When  vacancies  happen  in  the  representation  from  any 
State,  the  executive  authority  thereof  shall  issue  wnts  of  election  to  fill  such  vacancies. 
Art.  I,  s.  3. 

The  rule  of  apportionment  of  the  representatives  among  the  several  States  according 
to  numbers  has  oeen  attended  with  great  difficulties  in  the  application,  because  the  rela- 
tive numbers  in  each  State  do  not,  and  never  will,  bear  such  an  exact  proportion  to  the 
aggregate  that  a  common  divisor  for  all  will  leave  no  fraction  in  any  State.  Every 
decennial  apportionment  has  raised  and  agitated  the  embarrassing  Question.  As  an  abso- 
lute exact  relative  equality  is  impossible,  the  principle  which  has  ultimately  prevailed  is 
the  principle  of  approximation,  by  making  the  apportionment  among  the  several  States 
according  to  their  numbers,  as  near  as  may  be.  This  is  done  by  allowing  to  every 
State  a  member  for  every  fraction  of  its  numbers  exceeding  a  moiety  of  the  ratio,  and 
rejecting  all  representation  of  fractions  less  than  a  moiety.  I  Kent's  Com.  33a  — 
Sharswood. 

(39)  This  doctrine  does  not  prevail  in  the  United  States.  Here  an  act  of  the  legisla- 
ture may  be  void  as  being  against  the  constitution  of  the  United  States,  or  of  the  state 
itself.  I  Barb.  R.  Pers.  &  Prop.  16  (180).  This  principle  was  well  iUustrated  in  the  re- 
cent decisions  by  the  U.  S.  Supreme  Court  in  the  income  tax  cases.  Pollock  V.  The 
Fanners  Loan  and  Trust  Co.,  157  U.  S.  429  (1895).  Hyde  v.  The  Continental  Trust  Co., 
157^.8.654(18951. 

(40)  ["If  you  consider  its  antiquity,  it  is  moat  ancient;  if  its  dignity,  it  is  moct  honor- 
able; if  its  juiisdiction,  it  is  most  extensive."] 
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short,  do  every  thing  that  is  not  naturally  impossible;  and  therefore  some 
have  not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold,  the  omnipo- 
tence of  parliament.  Tnie  it  is,  that  what  the  parliament  doth ,  no  authority 
upon  earth  can  undo:  so  that  it  is  a  matter  most  essential  to  the  liberties 
of  this  kingdom  that  such  members  be  delegated  to  this  important  trust  as  are 
most  eminent  for  their  probity,  their  fortitude,  and  their  knowIedge;(4i)  for 
it  was  a  known  apophthegm  of  the  great  lord  treasurer  Burleigh,  ' '  that  Eng- 
land could  never  be  ruined  but  by  a  parliament;"  and,  as  Sir  Matthew  Hale 
observes,{i)  "  this  being  the  highest  and  greatest  court,  over  which  none 
other  can  have  jurisdiction  in  the  kingdom,  if  by  any  means  a  misgovern- 
ment  should  any  way  fall  upon  it,  the  subjects  of  this  kingdom  are  left  with- 
out all  manner  of  remedy."  To  the  same  purpose  the  president  Montesquieu, 
though  I  trust  too  hastily,  presages(*)  that,  as  Rome,  Sparta,  and  Carthage, 
have  lost  their  liberty,  and  perished,  so  the  constitution  of  England  will  in 
time  lose  its  liberty,  will  perish:  it  will  perish,  whenever  the  legislative 
power  shall  become  more  corrupt  than  the  executive. 

It  must  be  owned  that  Mr.  l/xke,{f)  and  other  theoretical  writers,  have 
held,  that  "  there  remains  still  inherent  in  the  people  a  supreme  power  to 
remove  or  alter  the  legislative,  when  they  find  the  legislative  act 
contrary  to  the  trust  "'reposed  in  them;  for,  when  such  trust  is  [*i62 
abused,  itisthereby  forfeited,  and  devolves  to  those  who  gave  it.  "(42) 
But  however  just  this  conclusion  may  be  in  Itieory,  we  cannot  practically 
adopt  it,  nor  take  any  Uga/  steps  for  carrying  it  into  execution,  under  any 
dispensation  of  government  at  present  actually  existing.  For  this  devolution 
of  power,  to  the  people  at  large,  includes  in  it  a  dissolution  of  the  whole  form 
of  government  established  by  that  people;  reduces  all  the  members  to  their 
original  state  of  equality;  and,  by  annihilating  the  sovereign  power,  repeals 
all  positive  laws  whatsoever  before  enacted.  No  human  laws  will  therefore 
suppose  a  case,  which  at  once  must  destroy  all  law,  and  compel  men  to  build 
afresh  upon  a  new  foundation;  nor  will  they  make  provision  for  so  desperate 
an  event,  as  must  render  all  legal  provisions  ineffectual.  (»«)  So  long  there- 
fore as  Uie  English  constitution  lasts,  we  may  venture  to  affirm,  tihat  the 
power  of  parliament  is  absolute  and  without  control.  (43) 

(DOtpsTllUiientB,*!).  (t)  On  Qort  p.  Z  S  lt»,Zn. 

(t)  8p.  L.  11,  «.  (m)  Bee  fgo  -itL 


(41)  Tbe  merabers  nf  the  hoiue  of  commona  are  very  corefiilly  Bought  as  will  appear 
from  the  following  disqualifications,  a  few  of  which  appear  in  the  text  :  i,  Infants  are 
disqnalified,  7  ana  8  Will.  III.  c  35,  e.  7.  3,  Lunacy  or  iiSocy  is  a  disq^ualification  at  Com- 
mon Law,  and  under  certain  conditions,  by  atatnte.  3,  Alieni  are  incapable  of  aitting 
io  I^liament  both  by  common  law  and  by  atatute.  4,  A  peerage  is  a  disqualification. 
An  Eniclish  -Deer  mav  not  be  a  member  r>f  the  House  of  Commons,  Dormay  a  Scotch  peer, 
le  of  the  repreeentative  peers  of  Scotland,  but  thii  is  not  so  with 


account  of  the  public  at  .  ,       _  .  „  ,.      .  -        - 

judged  guilty  of  treason  or  felony  who  has  not  received  a  pardon  or  served  his  term  of 
puni^ment  IS  incapable  of  election.  10,  Bankruptcy  is  not  a  disqualification  for  election, 
but  the  bankrupt  though  elected  is  incapacitated  for  sitting  and  votins.  11,  One  who  is 
found  guilty  of^  comipt  practices  at  a  parliamentary  elecbon  within  the  meaning  of  46 
and  47  Vict.  c.  5  c  is  forever  disqualified  from  sitting  for  the  place  at  which  the  offence 
was  committed.    Law  and  custom  of  the  Const;  Anson,  •j^tlseq. 

(4a)  In  England,  as  has  been  truly  said  by  Lord  Brougham,  though  it  sounds  to 
American  ears  like  a  paradox  "things  may  be  legal  and  unconstitutional"  writs  of 
BBUstance.     Qnincy,  517  (1761). 

(43)  IMssenting  from  this  view  of  the  absolute  power  of  the  legislative  branch  of  gOT- 
See  People  v.  Toynhee,  ao  Barb.  (N    Y.'  193  (1855).     White  *.  White,  5 
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In  order  to  prevent  the  mischiefe  that  might  arise  by  placing  this  exten- 
sive authority  in  hands  that  are  either  incapable,  or  else  improper,  to  manage 

Barb.  (N.V.)  484(1849)-  People  ex  rel.etc.  v.  Eeeler,  33  Hun.  56S  (note)(iS84}.  i 
jjuincy  (Mass.)  517  (1761).  Stote  v.  Heyward  3  Rich.  (S.  C.)  409  ti«ja)-  7  Iflwwn 
Rights  Rem.  &  Prac.  5877  (1890);  Harris  v.  Thompaon,  9  Barb.  (N.  Y.JjbS  {'^y>). 

As  has  been  more  than  once  said,  the  American  student  will  bear  in  mind  that  the 
legialatures  in  the  United  States— both  State  and  Federal— are  not  absolute  and  without 
control.  In  the  ordinary  course  of  adminiatration,  the  validity  of  their  a/rta  may  be 
examined  by  the  judiciary.  If  they  are  not  within  the  scope  of  or  if  they  violate  any 
of  the  provisions  of  the  constitution,  they  are  pronounced  and  treated  as  null  and  void. 
But  over  and  beyond  this,  there  is  a  power  of  amendment  of  the  constitution  reserved  in 
most,  if  not  all,  instances,  and  the  mode  in  which  it  shall  be  exercised  is  prescribed;  so 
that  the  most  fundamental  changes  may  be  e£fected  without  revolution.  Indeed,  it  is  the 
settled  doctrine  that,  without  any  auch  reservation,  the  people  of  a  State  have  the  in- 
herent and  inalienable  right  to  cban?e  their  form  of  government.  As  to  the  constitution 
of  the  United  States,  it  is  equally  clear  that  there  is  no  such  inherent  power.  It  can 
only  be  peaceably  and  constitutionally  changed  in  the  mode  prescribed,  unless,  indeed, 
by  the  unanimous  consent  of  all  the  States  composing  the  Union. 

In  every  case  in  whicb  a  change  may  take  place  not  under  some  existing  provision, 
though  it  may  be  peaceable,  it  may  nevertheless  be  properly  termed  revolutionary, 
applying  that  word  to  any  change  of*^  fundamental  law  effected  without  the  sanction  of 
tne  existing  constitntion. 

The  constitution  of  Pennsylvania  of  1790  contained  no  provision  for  its  own  amend- 
ment. By  an  act  of  the  legislature,  the  question  was  at  several  times  submitted  to  the 
people  at  the  polls  whether  a  contention  should  be  called  to  amend  that  constitution. 
After  having  failed  in  this  form,  which  was  supposed  to  vest  too  absolute  a  power  in  a 
convention,  the  question  submitted,  and  finally  answered  in  the  affirmative  by  a  majority, 
was  that  a  convention  should  be  called  to  submit  its  proceedings  to  a  vote  of  the  people. 
This  was  done,  and  the  amendments  proposed  submitted  to  the  people  and  adopted  by 
them.  Among  the  ameudnients  thus  submitted  and  adopted  was  one  providing  a  mode 
in  which  future  amendments  might  be  proposed  by  the  legislature  and  submitted  to  the 
people  at  the  polls.  It  is  to  be  observed,  however,  that  the  amendments  were  submitted 
to  the  body  of  electors  who  had  been  ascertained  by  the  previous  constitution  and  laws. 
It  was  not,  then,  fully  a  revolutionary  proceeding,  as  the  former  constitution  was  con- 
sidered so  far  in  force  as  to  govern  upon  this  important  point.  The  decision  was 
acquiesced  in,  and  the  amendments  of  1838  went  peaceably  into  operation  as  part  of  the 
fundamental  law  of  the  State. 

A  more  difficult  and  intricate  question  arose  in  Rhode  Island.  When  the  separation 
from  the  mother-country  took  place,  Rhode  Island  did  not,  like  the  other  Stat^,  adopt 
a  new  constitution,  but  continued  the  form  of  government  established  by  the  charter  of 
Charles  II.  in  1663,  making  only  such  alterations  by  acts  of  the  legislature  as  were  nece»- 
sary  to  adapt  it  to  their  condition  and  rights  as  an  independent  State.     In  this  form  of 


government  no  mode  of  pniceeding  was  pointed  out  by  which  amendments  mif^ht  be 
made.  It  authorized  the  legislature  to  prescribe  the  qualifications  of  voters;  and,  in  the 
exercise  of  this  power,  they  had  confined  the  right  ol^  sutlrage  to  freeholders.  Many  of 
the  citizens  became  dissatisfied  with  the  charter  government,  and  particularly  with  the 
restrictions  upon  the  right  of  sufft-age.  Memorials  were  addressed  to  the  legislature  upon 
this  subject  urging  the  justice  and  expediency  of  a  more  liberal  rule.     But  they  failed  to 

?roduce  the  desired  effect.  Voluntary  meetings  were  held,  and  a  convention  assembled, 
he  convention  framed  a  constitution  in  which  the  right  of  sufliage  was  extended  to 
every  male  citizen  of  twenty-one  years  who  had  resided  in  the  State  for  one  year  and  iu 
the  town  in  which  he  offerra  to  vote  for  six  months  next  preceding  the  election.  The 
convention  also  prescribed  the  manner  in  which  this  constitution  should  be  submitted  to 
the  decision  of  the  people,  permitting  every  one  to  vote  on  that  question  who  waa  an 
American  citizen  twenty-one  years  old  and  who  had  a  permanent  residence  or  home  in 
the  State,  and  directing  the  votes  to  be  returned  to  the  convention. 

Upon  the  return  of  the  votes,  the  convention  declared  that  the  constitution  waa  adopted 
and  ratified  by  a  majority  of  the  people  of  the  State,  and  was  the  paramount  law  and 
constitution  of  Rhode  Island.  Elections  were  accordingly  held  under  it,  and  the  legis- 
lature under  it  assembled  at  Providence,  May  3,  1843. 

The  charter  government  set  itself  in  opposition  to  these  proceedings.  It  is  unnecessary 
to  trace  the  history  of  the  contest. 

The  charter  government,  at  its  session  in  January,  1841,  had  taken  measures  to  call  a 
convention,  by  which  a  new  constitution  was  formed,  submitted  to  the  people  and  rati- 
fied by  them  at  the  polls;  the  times  and  places  at  which  the  votes  were  to  be  given,  the 
persona  who  were  to  receive  and  return  them,  and  the  qualifications  of  the  voters,  having 
all  been  previously  authorized  and  provided  for  by  law  passed  by  the  chailer  government. 
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it,  it  is  provided  by  tlie  custom  and  law  of  parliament,(»)  that  no  one  shall 
sit  or  vote  m  either  bouse,  unless  be  be  twenty-one  years  of  age.  This  is 
also  expressly  declared  by  statute  7  and  8  W,  III.  c.  25,  with  regard  to  the 
house  of  commons;  doubts  hanng  arisen  from  some  contradictory  adjudi- 
cations, whether  or  no  a  minor  was  incapacitated  from  sitting  in  that 
house.(o)(44)  It  is%]so  enacted,  by  statute  7  Jac.  I,  c.  6,  that  no  member 
be  permitted  to  enter  into  the  house  of  commons,  till  he  hath  taken  the  oath 
of  allegiance  before  the  lord  steward  or  his  deputy;  and,  by  30  Car.  II.  st.  2, 
and  I  Geo.  I.  c.  13,(45)  ^^^  ^^  member  shall  vote  or  sit  in  either  house, 
till  he  hath  in  the  presence  of  the  bouse  taken  the  oath  of  allegiance,  suprem- 
acy, and  abjuration,  and  subscribed  and  repeated  the  declaration  against 
transubstantiation,  and  invocation  of  saints,  and  the  sacrifice  of  the  mass.  (46) 
Aliens,  unless  naturalized,  were  likewise  by  the  law  of  parliament  incapable 
to  serve  thereini(^)  and  now  it  is  enacted,  by  statute  12  and  13  W, 
III.  c.  3,  that  no  alien,  *even  though  be  be  naturalized,  shall  be  [*i63 
capable  of  being  a  member  of  either  house  of  parliament.  (47)  And 
there  are  not  only  these  standing  incapacities;  but  if  any  person  is  made  a 
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This  new  constitutioh  went  into  operation  in  May,  1S4},  at  which  time  the  old  charter 
^vemment  fonnally  surrendered  all  its  poweia;  and  this  conatitution  has  continaed  ever 
since  to  be  the  admitted  and  established  mndamental  law  of  Rhode  Island. 

In  all  probability,  the  result  of  this  contest  would  have  been  different  if  the  charter 
Kovemment  had  not,  by  the  timely  concession  of  a  convention,  yielded  to  the  popular 
demand,  and  thus  secured  on  their  side  all  those  friends  of  peace  and  order  who,  having 
thus  obtained  the  substance  of  their  wishes,  refused  to  contend  forcibly  and  by  revolution 
for  a  mere  al>9tractioti. 

An  action  brought  against  an  officer  of  the  charter  government,  after  the  adoption  of 
the  revolutionary  constitution,  for  an  arrest,  raised  the  question  of  the  legality  of  the 
authority  under  which  he  acted.  It  was  carried,  by  writ  of  error,  to  the  Supreme  Court 
of  the  United  States.  That  tribunal  refused  to  decide  the  question,  holding  that  it  waa 
not  ajudicial  Question,  but  rested  solely  with  the  political  power  of  the  State.  If  Uie 
quesuon  arise  between  two  difierent  governments  organized  under  different  constitutions, 
the  courts  of  which  are  to  decide  the  question  7  Judicial  power  presupposes  an  established 
government,  capable  of  enacting  laws  and  enforcing  their  execution,  and  of  appointing 
judges  to  expound  and  administer  them.  The  acceptance  of  the  judicial  office  is  a  recog- 
nition of  the  authority  of  the  government  from  which  it  is  derived.  And  if  the  authority 
of  that  government  is  annulled  and  overthrown,  the  power  of  its  courts  and  other  offices 
is  annulled  with  it  And  if  a  State  court  should  enter  upon  the  inquiry  prmxMed,  and 
should  come  to  the  conclusion  that  the  government  under  which  it  acted  had  been  put 
aside  and  displaced  bj  an  opposing  government,  it  would  cease  to  be  a  court,  and  be 
incapable  of  pronouncing  a  judicial  decision  upon  the  question  it  undertook  to  try.  If 
it  decides  at  ^1  as  a  court,  it  necessarily  affirma  the  existence  and  authority  of  the  gov- 
ernment under  which  it  is  exercising  judicial  power.  So  far  as  the  government  ofthe 
United  States  can  intervene  for  the  protection  of  a  State  from  domestic  violence,  on  the 
application  of  the  legislature,  or  of  the  executive,  (when  the  legislature  cannot  be  con- 
vened, )  it  rests  with  Congress  alone  to  decide  what  government  u  the  established  one  in 
a  State.     Luther  v.  Borden  <r/ a/.,  7  Peters,  i.— Sharswood. 

(44)  According  to  ancient  principles,  minors,  unless  actually  knighted,  must  have  been 
disqualified;  for,  in  general,  no  one  waa  capable  of  performing  the  feudal  services  till  he 
had  attained  the  age  of  twenty-one.  And  one  of  the  most  important  of  these  services 
was  attendance  on  Oie  lord's  court.  Bat  if  the  king  had  confen^  the  honor  of  knight- 
hood upon  a  minor,  then  it  was  held  that  the  imbecility  of  minority  ceased.  See  note 
to  p.  63,  3d  book.— Christian. 

(45)  The  oath  of  abjuration  was  altered  by  6  Geo.  III.  c.  53,  upon  the  death  of  the  Pre- 
tender.—CmTTY. 

(46)  This  waa  aboUsbed  by  statutes  in  1858  and  1866.  Oaths  Act  of  1S8S  enables  any 
person  who  ol^ecta  to  being  sworn  on  the  grounds  either  that  he  baa  no  religious  belief 
or  that  tjie  taking  of  an  oath  is  contrary  to  Lis  religious  belief,  to  make  a  solemn  affirma- 
tion when  and  wheresoever  the  taking  of  an  oath  is  required  by  law.  51  and  53  Vict 
C.46- 

(47)  I^w  and  custom  of  the  Const ;  Anson,  p.  74. 
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peer  by  the  king,  or  elected  to  serve  in  the  house  of  commons  by  the  people, 
yet  may  the  respective  bouses,  upon  complaint  of  any  crime  in  such  person, 
and  proof  thereof,  adjudge  him  disabled  and  incapable  to  sit  as  a  member:(7) 
and  this  by  the  law  and  custom  of  parliament. (48) 

For,  as  every  court  of  justice  hath  laws  and  customs  for  its  direction,  some 
the  dviland  canon,  some  the  common  law,  others  their  own  peculiar  laws  and 
customs,  so  the  high  court  of  parliament  hath  also  its  own  peculiar  law, 
called  the  lex  et  consuetndo  parliamenli;  a  law  which.  Sir  Edward  Coke(r) 
observes,  is  "  ab  omnibus  qttarenda  a  mullts  ig~ni>rafa,{^g)  a  paucis 
a>£-niia."(s)  It  will  not  therefore  be  expected  that  we  should  enter  into  the 
examination  of  this  law,  with  any  degree  of  minuteness:  since,  as  the  same 
learned  author  assures  us,(/)  it  is  much  better  to  be  learned  out  of  the  rolls 
of  parliament,  and  other  records,  and  by  precedents,  and  continual  experi- 
ence, than  can  be  expressed  by  any  one  man.  It  will  be  sufficient  to  observe, 
that  the  whole  of  the  law  and  custom  of  parliament  has  its  original  from  this 

(g)  Wblleloclie  or  Pirt.  c  lOZ.    See  LoMs'  Jour.  S  (r)  1  Inst.  11. 

U»,  lOaCh  18  May,  leU:  K  Uaj.  1(75.    Com.  Jour.  (t)  "To  be  sought  brail,  unknown  b;  maoT,  and 

14  Feb.  ISW:  21  June.  laSS:  9  Nov.  21  Jan.  IMi):  B  known  by  tew." 
Uaich,  \eii;  6  Hard),  1711;  17  Feb.  17W.  (0  4  InsL  X. 

(48)  Tbif>  seotence  waa  not  in  the  first  editions,  but  was  added,  no  doubt,  by  the  learned 
jodKC,  with  an  allusion  to  the  Middlesex  election.  The  circumstances  of  that  case  were 
brieflj  these.  On  the  19  Jan.  1764,  Mr.  Willces  was  expelled  the  bouse  of  commons  for 
being  the  author  of  a  paper  called  the  North  Briton,  No.  45.  At  the  next  election,  in 
1768,  he  was  elected  for  the  county  of  Middlesex;  and,  on  3  Feb.  1769,  it  was  resolved 
that  John  Wilkes,  Esq.  having  published  several  libels  specified  in  the  Journals,  be  ex- 
pelled this  house;  ana  a  new  wnt  having  been  ordered  for  the  county  of  Middlesex,  Mr. 
Wilkea  was  re-elected  without  opjKisition;  and,  on  the  i^  Feb.  1769,  it  was  resolved,  that 
"JohnWilkes,  Esq.  having  been  in  this  session  ofpartiament  expelled  this  houae,  was 
and  is  incapable  of  oeing  elected  a  member  to  serve  in  this  present  parliament;"  and  the 
election  was  declared  void,  and  a  new  writ  ordered.  He  was  a  second  time  re-elected 
without  opposition,  and,  on  17  March,  1769,  the  house  again  declared  the  election  void, 
and  ordered  a  new  writ.  At  the  next  election,  Mr.  Luttrel,  who  had  vacated  his  seat  bj 
accepting  the  Chiltem  Hundreds,  offered  himself  as  a  candidate  against  Mr.  Wilkes. 
Mr.  WilkcB  had  1143  votes,  and  Mr.  Luttrel  396,  Mr.  Wilkes  was  again  returned  by  the 
aheriff.  On  the  15  April,  1769,  the  house  resolved  that  Mr,  Luttrel  ought  to  bare  been 
returned,  and  ordered  the  return  to  be  amended.  On  the  39  April,  a  petition  was 
presented  by  certain  freeholders  of  Middlesex,  against  the  return  of  Mr.  Luttrel;  and  on 
the  8  May,  the  house  resolved  that  Mr.  Luttrel  was  duly  elected.  On  the  3  May,  1783, 
it  was  resolved  that  the  resolutions  of  the  17  Feb.  1769,  should  be  expunged  from  \£k 
journals  of  the  house,  as  being  subversive  of  Uie  rights  of  the  whole  body  of  electors  of 
this  kingdom.  And  at  the  same  time  it  was  ordered,  that  all  the  deductions,  ordera, 
and  resolutions  respecting  the  election  of  John  Wilkes,  Esq.  should  be  expunged. 
The  history  of  England  fiimishes  many  instances  of  important  constitutional  questions 
that  have  deeply  agitated  the  minds  of  the  people  of  this  country,  which  can  raise  little 
or  no  doubt  in  the  minds  of  those  who  view  them  at  a  distance  uninfluenced  by  interest 
at  passion.  It  might,  perhaps,  be  a  violent  measure  in  the  house  of  commons  to  expel 
k  member  for  the  libels  which  he  had  published;  but  that  the  subsequent  proceedings 
were  agreeable  to  the  law  of  parliament,  that  is,  to  the  law  of  the  land,  the  authorities 
here  referred  to  by  the  learned  judge,  I  conceive,  do  most  unanswerably  prove.  It  is 
■apposed  that  the  resolution  of  the  17  Feb.  1769,  was  considered  to  be  subversive  of  the 
rights  of  electors,  because  it  assigned  expulstou  alone,  without  stating  the  criminality 
ofthe  member  to  be  the  cause  of  his  incapacity  during  that  parliament.  But  as  hie 
offences  were  particularly  described  in  the  resolution  by  which  he  was  expelled  on  the 
3d  of  the  same  month,  no  one  could  possibly  doubt  but  the  latter  resolution  had  as  clear 
a  reference  to  the  former,  as  if  it  had  been  repeated  in  it  word  for  word. — Christian, 

"  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own 
members."  "  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and,  with  the  concurrence  of  two-thirds,  expel  a  member." 
(Const.  U.  S.  art.  i,  s.  5.)  Some  State  constitutions,  with  the  view  of  meeting  expressly 
such  a  case  as  that  of  Wilkes,  provide  that  a  member  shall  not  be  expelled  a  second  time 
for  the  same  cause. — Smaxswood. 

(49)  Lord  Holt  has  observed,  that  "  as  to  what  my  Lord  Coke  saj-s,  that  the  lexparlia' 
tnenli  est  a  mullts  tgnorata  [Law  of  parliament  is  unknown  by  many.]  is  only  because 
they  will  not  apply  themselves  to  understand  it,"    a  Ld.  Ray,  1114.— Chittv. 
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one  maxim,  ' '  that  whatever  matter  arises  coDcerning  either  house  of  parlia- 
ment, ought  to  be  examined,  discussed,  and  adjudged  in  that  house  to  whidi 
it  relates,  and  not  elsewhere."(»)  (50)  Hence,  for  instance,  the  lords  will 
not  suffer  the  commons  to  interfere  in  settling  the  election  of  a  peer  of  Scot- 
land; the  commons  will  not  allow  the  lords  to  judge  of  the  election  of  a.  bur- 
gess; nor  will  either  house  permit  the  subordinate  courts  of  law  to  examine 
the  merits  of  either  case. (51)  But  the  maxims  upon  which  they  proceed, 
together  with  the  method  of  proceeding,  rest  entirely  in  the  breast  of  the 
parliament  itself;  and  are  not  defined  and  ascertained  by  any  particular  stated 
laws.  (52) 

(tl)  i  iTUL  IS. 

(50)  The  bouse  of  commonB  is  not  subject  to  the  control  of  her  maiest^'s  courts  in  its 
administiatian  of  that  part  of  the  statute  law  which  has  relation  to  its  internal  procedure 
oaly.  What  is  Baid  or  done  within  the  walls  cannot  be  inquired  into  in  a  court  of  taw. 
Nor  does  an  action  lie  against  the  seiveant-at-amis  of  the  house  of  commons  for  ex- 
cluding m  member  from  the  house,  in  obedience  to  a  resolution  of  the  house  directing 
him  to  do  bo;  nor  will  the  court  award  an  injunction  restraining  that  officer  from  using 
force  ueceaeary  to  carry  out  the  order.  Bradlaugh  v.  Gossett,  I3  L.  R.,  a  B.,  Div.  271-3 
(1884). 

(5i)Tlie  honae  of  commons  merely  avails  itself,  when  thus  sitting  Judicially,  of  the 
maxim,  that  all  courts  are  final  judges  of  contempts  i^inst  themselves.  (See  Uie  caM 
of  Brass  Crosby,  3  Wils.  188.  Bl,  Rep.  -js^,  and  7  r-tate  Trials,  437.  1 1  State  Trials,  317, 
3  Hawkins,  ch.  14,  s.  73,  73,  74. }  And  in  conformity  with  this  principle,  it  was  detM- 
mined  in  the  cases  of  the  King  v.  Flower,  8  T.  R.  314,  and  Burdett  v.  Abbott,  14  Bast,  i; 
Boudell  V.  Colman,  id.  163;  4  Taunt  401,  S.  C,  Uiat  the  privileges  of  parliament, 
whether  in  punishing  a  person,  not  one  of  their  members,  or  in  punishing  odc  of  their 
own  body,  are  not  amenable  in  a  court  of  common  law,  that  their  adjudication  of  aur 
ofience  is  a  sufficient  judgment,  the  warrant  of  the  speaker  a  sufQdent  commitment,  and 
that  outer  doom  may  t>e  broken  open  to  have  execution  of  their  process.  It  is  doubtless 
within  the  nriiit  of  the  constitution  that  parliament  should  have  ample  means  wiUiin 
itself  of  enlorcing  its  privileges;  but  that  those  privileges  should  be  indefinite,  presents 
an  anomaly  in  our  limited  government,  theoretically  absurd,  if  not  practically  dangerous, 
to  true  liberty.  Ex  poet  ftcto  laws  are  the  resource  of  despotiBm,  anxious  to  clothe 
itself  with  the  semblaDce  of  legislative  justice;  and  the  (deration  of  these  indefinite 
privileges  must  sometimes  partake  of  the  same  cluracter.  For  a  man  may  be  convicted 
by  the  house  for  the  infraction  of  a  privilege,  from  which  there  was  nothing  to  warn 
him,  not  even  the  declaration  of  its  existence;  and  surely  this  is  contrary  both  to  the 
spirit  and  the  practice  of  the  (institution. 

The  courts  at  Westminster,  however,  may  judge  of  the  privilege  of  parliament,  when 
it  is  incident  to  a  suit  of  which  the  court  is  possessed,  and  may  proceed  to  execution 
between  the  sessions,  notwithstanding  appeals  lodged,  etc. ,  3  St.  Tr.  66,  309.— CHITTV. 

{53)  This  sentence  seems  to  imply  a  aiscretionary  power  in  the  two  houses  of  j>arli«- 
ment  which  surely  is  repugnant  to  the  spirit  of  our  constitution.  The  law  of  parliament 
is  part  of  the  general  law  of  the  land,  and  must  be  discovered  and  construed  like  all 
otherl  -^  •■ -     "       •- -■ -    ^ ■- 


;r  laws.  The  members  of  the  respective  houses  of  parliament  s 
uie  judges  of  that  law;  and,  like  the  judges  of  the  realm,  when  they  are  deciding  upon 
past  laws,  they  are  under  the  most  sacred  obligation  to  inquire  and  decide  what  the  law 
•ctnally  is,  and  not  what,  in  their  will  and  pleasure,  or  even  in  their  reason  and  wisdom, 
it  ought  to  be.  When  they  are  declaring  what  is  the  law  of  parliament,  their  character 
is  totally  difierent  from  that  with  which,  as  legislators,  thev  are  invested  when  they  are 
£raming  new  laws;  and  they  ought  never  to  forget  the  admonition  of  that  great  and 
patriotic  Chief  jnstice  Lord  Holt,— viz.,  "That  the  authority  of  the  parliament  is  from 
the  law,  and  as  it  is  ciicumscribed  by  law,  so  it  may  be  exceeded;  and  if  they  do  exceed 
tboae  legal  bounds  and  authority,  their  acts  are  wrongful,  and  cannot  be  justified  any 
more  than  the  act*  of  private  men."    1  Salk.  505.— Christian. 

In  the  case  of  Stockdale  ti.  Hansard,  (7  Car.  &  Payne,  737;  9  Ad.  &  El.  i;  11  Ad. 
&  Bl.  353, )  the  extent  to  which  the  courts  of  justice  can  take  cognizance  of,  and  even 
control,  the  privileges  claimed  by  the  house  of  commons,  has  undereone  much  discua- 
■iou.  The  circumstances  of  that  case  were  briefly  as  follows.  The  house  of  commons 
ordered  a  certain  report  to  be  printed  containing  matter  reflecting  upon  Stockdale,  which, 
if  printed  by  any  fnivate  i>erson,  would  have  oeen  a  libel.  For  this  publication  Stock- 
dale  brought  an  action  against  Messrs.  Hansard,  the  printera  to  the  house  of  commons. 
They  pleMcd  that  the  documents  in  question  had  been  published  by  them  under  the 
direction  of  the  house  of  commons,  and  that  the  house  had  resolved  that  the  ^wer  of 
fmbUshiug  such  of  their  reports,  votes,  and  proceedings  as  they  thought  conducive  to  th; 
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♦164]  *The  privileges  of  parliament  are  likewise  very  large  and  indefi- 
n'tc(53)  And  therefore  when  in  31  Hen.  VI.  the  house  of  lords 
propounded  a  question  to  the  judges  concerning  them,  the  chief  justice.  Sir 
John  Fortescue,  in  the  name  of  his  brethren,  declared,  "that  they  ought  not 
to  make  answer  to  that  question:  for  it  hath  not  been  used  aforetime  that  the 
justices  should  in  any  wise  determine  the  privileges  of  the  high  court  of 
parliament.  For  it  is  so  high  and  mighty  in  its  nature,  that  it  may  make 
law:  and  that  which  is  law,  it  may  make  no  law:  and  the  determination  and 
knowledge  of  that  privilege  belongs  to  the  lords  of  parliament,  and  not  to 
the  justjces,"(jr)  Privilege  of  parliament  was  principally  established,  in 
order  to  protect  its  members,  not  only  from  being  molested  by  their  fellow- 
subjects,  but  also  more  especially  from  being  oppressed  by  the  power  of  the 
crown.  If  therefore  all  the  privileges  of  parliament  were  once  to  be  set  down 
and  ascertained,  and  no  privilege  to  be  allowed  but  what  was  so  defined  and 
determined,  it  were  easy  for  the  executive  power  to  devise  some  new  case, 
not  within  the  line  of  privilege,  and  under  pretence  thereof  to  harass  any 
refractory  member  and  violate  the  freedom  of  parliament.  The  dignity  and 
independence  of  the  two  houses  are  therefore  in  great  measure  preserved  by 
keeping  their  privileges  indefinite.  (54)  Some  however  of  the  more  notorious 
privileges  of  the  members  of  either  house  are,  privilege  of  speech,  of  person, 
of  their  domestics,  and  of  their  lands  and  goods.(5s)     As  to  the  first, 

(1)  BeM.  Buouge,  put  I,  c.  1. 

public  interest  waa  an  essential  incident  to  the  constitutional  functiona  of  parliament, 
more  especially  xa  the  commons  house  of  parliament,  as  the  representative  portion  of  it 
Upon  demurrer  to  this  plea,  the  court  of  queen's  bench  nas  called  upon  to  decide  whetbera 
court  of  law  is  or  is  not  excluded  by  the  law  of  parliament  from  the  condderHtion  of  a 
privilege  claimed  by  a  formal  resolution  of  the  house  of  commons  and  set  up  by  their 
printer  as  a  justificatioa  of  an  act  otherwise  nnlawliil.  Alter  a  iiill  and  accurate  exami- 
nation of  all  the  authorities  on  the  subject,  and  the  most  anxious  consideration  of  the 
arguments  pressed  upon  them  by  the  attomey-^neral,  the  four  jut^ea — Denman,  C.  J., 
Littledale,  Patteson,  and  Coleridge — were  unanimous  in  overruling  the  defence  set  up  bj 
Messrs.  Hansard.  The  judgments  delivered  by  these  eminent  jni^es  carry  conviction  to 
every  mind;  and  their  legal  correctness  and  the  soundness  of  the  constitutional  princi- 

Sles  on  which  they  are  biwed  are  now  universally  acknowledged.  In  consequence  of  Uiia 
ecision,  a  statute  (3  &  4  Vict,  c.  9)  was  passed  for  the  special  protection  of  ail  persons 
publishing  parliamentary  reports,  votes,  or  other  proceedings  by  order  of  either  house 
of  parliament. — Hargravk. 

'"  '  "   ■  Mass.   Repts.   ;  ,    .   ,      , 

n  55  Barb.  (N.  Y)  Appendix,  637  (1870). 
(■;4)  In  the  observations  above,  upon  the  privileges  of  parliament,  Mr.  Christian  difiem 
from  the  learned  judge.  He  cannot  but  think,  he  eays,  that  clearness  and  certainty  are 
essentially  necessary  to  the  liberty  of  Hnglishmen.  Mystery  and  ignorance  are  the 
natural  parents  of  superstition  and  slavery.  How  can  ri^tsand  privileges  be  claimed 
and  asserted,  unless  they  are  ascertained  and  defined?  The  privileges  of  parliament, 
lite  the  prerogatives  of  the  crown,  are  the  rights  and  privileges  of  the  pet^le.     They 


diminution.  The  privile^  of  the  two  houses  ought  certainly  to  be  sudi  as  will  best 
preserve  the  dignity  and  mdependence  of  their  deuites  and  councils  without  endanger- 
ing the  general  liberty.  But  if  they  are  left  uncertain  and  indefinite,  may  it  not  be 
replied  with  equal  force,  that,  under  the  pretence  thereof,  the  refractory  members  may 
harass  the  executive  power  and  violate  the  Ireedom  of  the  people  ?— Christian.  Bow- 
yer's  Comms.  on  Coast.  I^w  Eng.  (2  ed.,  1846)  83. 

(5S)   The   privileges   of    domestics,   lands,   and   goods  are   taken  away  by   lo  Geo.   ' 
III.  c.  50.— Christian.    See  Law  and  Custom   of  the  Const.;    Anson,  i3fr-i7S;  317- 


The  senators  and  representatives  "shall,  in  all  cases  except  treason,  felony,  and  breach 
of  the  peace,  be  privileged  from  arrest  during  their  attendance  at  the  session  of  Uieir 
respective  houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  speech  or 
debate  in  either  house  they  shall  not  be  questioned  in  any  other  place."  Const  U.  & 
art  I,  sect.  4.— Sbarswood. 

13a  .; 
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privilege  of  speech,  it  is  declared  by  the  statute  i  W.  and  M.  st.  3,  c.  2,  as 
one  of  the  litierties  of  the  people,  "  that  the  freedom  of  speech,  and  debates, 
and  proceedings  in  parliament,ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament. ' '  And  this  freedom  of  speech  is  particularly 
demanded  of  the  king  in  person,  by  the  speaker  of  the  house  of  commons,  at 
the  opening  of  every  new  parliament. (56)  So  likewise  are  the  other 
privileges,  of  persons,  servants,  lands,  and  goods:  which  are  immun- 
ities as  ancient  as  Edward  the  Confessor;  in  whose  ]aws{2)  *we  find  P165 
this  precept,  "ad  synodos  venientibus  sive  summonti  sini,  sive  per  se 
quid  agendum  habuerint,  sit  summa  pax;"{yj)  and  so  too,  in  the  old  Gothic 
constitution:;,  "  extendi lur  lure  pax  et  securitas  ad  guatuordeeim  dies,  con- 
vocato  regni  senatu." (a')l^f,%')  This  included  formerly  not  only  privilege 
from  illegal  violence,  but  also  from  legal  arrests,  and  seizures  by  process  from 
the  courts  of  law.  And  still,  to  assault  by  violence  a  member  of  either  house, 
or  bis  menial  servant,  is  a  high  contempt  of  parliament,  and  there  punished 
with  the  utmost  seventy.  It  has  likewise  pecuhar  penalties  annexed  to  it  in  the 
courts  of  law,  by  the  statutes  5  Henry  IV.  c.  6,  and  ir  Hen.  VI.  c.  11.  Neither 
can  any  member  of  either  bouse  be  arrested  and  taken  into  custody,  unless 
for  some  indictable  offence,  without  a  breach  of  the  privilege  of  parliament.  (59) 

(i)  Op.  S.  (a)  Stelmh.  dejvrt  OaO.  3,  c.  3. 

(56)  Bnt  thia  privilege  does  not  extend  to  pabltcation  of  the  speech,  i  Sand.  133.  The 
king  f.  Creery,  1  M.  &  S.  373.    The  king  v.  Lord  Abingdon,  t  Esp.  R.  316. — CHrrrv. 

(57)  ["Let  there  be  perfect  security  to  those  coming  to  the  aynoos;  whether  summoDed 
or  comine  on  their  own  businesB."] 

(58)  ["This  freedom  from  molestation  is  extended  to  fourteen  days  from  the  assembling 
of  the  senate  of  the  kingdom."] 

(59)  By  the  common  Law,  peera  of  the  realm  of  England  (6  Co.  5a,  9  Co.  49,  a.  68,  a. 
Hob,  61.  Stj;.  Rep,  aii.  a  Salk.  51a.  a  H.  Blac.  271.  3  East,  layl  and  peeresses, 
whether  by  birth  or  marriage,  (6  Co.  52.  St^.  Rep.  353.  i  Vent  398.  3  Chan.  Cas. 
334,)  are  constantly  privileged  from  arrests  in  civil  enits,  on  account  of  their  dignity,  and 
because  they  are  suppcraed  to  have  sufficient  property,  by  which  they  may  be  compelled 
to  appear;  which  pnvilege  is  extended  by  the  act  of^  union  with  Scotland  (5  Anne,  c.  8, 
art.  33,  and  see  Fort.  165.  3  Str.  990)  to  Scotch  peers  and  peeresses;  and  by  the  act  of 
nnion  with  Ireland  (39  &  40  Geo.  III.  c.  67.  art  4.  See  7  Taunt  679.  i  Moore,  419,  S.  C.) 
to  Irish  peers  and  peeresses.  And  they  are  not  liable  to  be  attached  for  the  non-payment 
of  money,  pursuant  to  an  order  of  nisi  prius,  which  has  been  made  a  rule  of  court.  (Ld. 
Falkland's  case,  E.  36  Geo.  III.  K.  B.  7  Dumf.  &.  East,  171,  and  see  id.  44S  )  But  this 
privilege  will  not  exempt  them  from  attachments  for  not  ot>eying  the  process  of  the 
courts,  (1  Wills.  33a  Say.  Rep.  50,  S.  C.  1  Bur.  631,)  nor  does  it  extend  to  peeresses 
by  marriage,  if  Uiey  afterwards  intermarry  with  commoners.  (Co.  Litt  16.  a  Inst.  50. 
4C0,  118.     Dyer,  79.) 

Where  a  capias  issues  against  a  peer,  the  court  will  set  aside  the  proceedings  for  irreg- 
ularity. (4  Taunt.  668.)  But  it  seems  that  the  sheriff  is  not  a  trespasser  for  executing  it 
(Dough.  671.)  However,  all  persons  concerned  in  the  arrest  are  liable  to  punishment  by 
the  respective  houses  of  parliament     (Fortescne,  165,  ante.) 

By  the  law  and  custom  of  parliament,  members  of  the  house  of  commons  are  privileged 
from  arrest,  not  only  during  the  actual  sitting  of  parliament,  but  for  a  convenient  time, 
sufficient  to  enable  them  to  come  from  and  return  to  any  part  of  the  kingdom  before  the 
first  meeting  and  after  the  final  dissolution  of  it.  (Stat,  to  Geo.  III.  c.  50.  a  Str.  9S5. 
Fort  159.  Com.  Rep.  444,  S  C.  i  Kenyon,  J15.)  And  also  for  forty  days  (a  Lev.  7a. 
I  Chan.  Cases,  an,  S.  C.  But  see  i  Sid.  ag)  after  every  prorc^tion,  and  before  the  next 
appointed  meeting;  which  is  now  in  effect  as  long  as  the  parliament  exists,  it  being  sel- 
dom prorogued  for  more  than  fourscore  days  at  a  time,  (i  Blac.  Com.  165. )  And  the 
courts  will  not  grant  an  attachment  against  a  member  of  the  house  of  commons  for  non- 
payment of  money  pursuant  to  an  award.     <6  Dumf,  &  East,  448.) 

Mr.  Christian  has  ot>served,  that  it  does  not  appear  that  the  privilege  from  arrest  is  lim- 
ited to  any  precise  time  after  a  dissolution;  but  it  has  been  determin^  by  all  the  judgea 
that  it  extends  to  a  convenient  time,  (Col.  Pit's  case,  a  Str.  988.)  Prynnc  is  of  opinion 
that  It  continued  for  the  number  of  days  the  members  received  wages  after  a  dissolution, 
which  were  in  proportion  to  the  distance  between  his  home  and  the  place  where  the  par- 
liament was  held.    (4  Pari.  Writs,  68.)— Chittv. 

fiowyer's  Com.  on  Const  Law  Bag.  (a  ed.  1846)  84. 
tii 
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But  all  other  privileges  which  derogate  from  the  common  law  in  matters  of 
civil  right  are  now  at  an  end,  save  only  as  to  the  freedom  of  the  member's 
person:  which  in  a  peer  (by  the  privilege  of  peerage)  is  forever  sacred  and 
inviolable;  and  in  a  commoner  (by  the  privilege  of  parliament)  for  forty 
days  after  every  prorogation,  and  forty  days  before  the  next  appointed 
meeting;(^)  which  is  now  in  effect  as  long  as  the  parliament  subsists,  it 
seldom  being  prorogued  for  more  than  fourscore  days  at  a  time.  (60)  As  to 
all  other  privileges,  which  obstruct  the  ordinary  course  of  justice,  they  were 
restrained  by  the  statutes  12  W.  Ill,  c.  3,  2  and  3  Anne,  c.  18,  and  11  Geo. 
II.  c.  24,  and  are  now  totally  abolished  by  statute  10  Geo.  III.  c.  50,  which 
enacts  that  any  suit  may  at  any  time  be  brought  against  any  peer  or  member 
of  parliament,  their  servants,  or  any  other  person  entitled  to  privilege  of 
parliament;  which  shall  not  be  impeached  or  delayed  by  pretence  of  any  such 
privilege;  except  that  the  person  of  a  member  of  the  house  of  commons 
shall  not  therel^  be  subjected  to  any  arrest  of  imprisonment.  Likewise,  for 
the  benefit  of  commerce,  it  is  provided  by  statute  4  Geo.  III.  c.  34,  that 
*i66]  any  trader,  having  privilege  of  parliament,  may  be  served  *with  legal 
process  for  any  just  debt  to  the  amount  of  100/,,  and  unless  he  make 
satisfaction  within  two  months,  it  shall  be  deemed  an  act  of  bankruptcy;  and 
that  commissions  of  bankrupt  may  be  issued  against  such  privileged  traders, 
in  like  manner  as  against  any  other. 

The  only  way  by  which  courts  of  justice  could  anciently  take  cognizance 
of  privilege  of  parliament  was  by  writ  of  privilege,  in  the  nature  of  a  super- 
sedeas, to  dehver  the  party  out  of  custody  when  arrested  in  a  civil  suit.(f)(6i) 
For,  when  a  letter  was  written  by  the  speaker  to  the  judges,  to  stay  proceed- 
ings against  a  privileged  person,  they  rejected  it  as  contrary  to  their  oath  of 
office,  (rf)  But  since  the  statute  12  W.  III.  c.  3,  which  enacts  that  no  privi- 
leged person  shall  be  subject  to  arrest  or  imprisonment,  it  hath  been  held 
that  such  arrest  is  irregular  ad  initio,  and  that  the  party  may  be  discharged 
upon  motion,  (e)  It  is  to  be  observed,  that  there  Is  no  precedent  of  any  such 
writ  of  privilege,  but  only  in  civil  suits;  and  that  the  statute  of  i  Jac.  I.  c.  13, 
and  that  of  King  William,  (which  remedy  some  conveniences  arising  from 
privilege  of  parliament,)  speak  only  of  ctvii  actions.  And  therefore  the 
claim  of  privilege  hath  been  usually  guarded  with  an  exception  as  to  the 
case  of  indictable  crimes;(_/')  or,  as  it  has  been  frequently  expressed,  of  trea- 
son, felony,  and  breach  (or  surety)  of  the  peace,  (^)  Whereby  it  seems  to 
have  been  understood  that  no  privilege  was  allowable  to  the  members,  their 
families  or  servants,  in  any  crime  whatsoever,  for  all  crimes  are  treated  by 
the  law  9sh&n%conlra  pacem  domini  regis,  (fiz)  (64)     And  instances  have  not 


<bl  ZLct.72.  (e)  S( 

(c)  Dyer,  SB.   4  Pryn.  Bkp.  Jtot  7B7,  (/)  C 

[d)  Ulcti.  a.    Hoj.  SS.  ig)  4 


Inst.  ^.    Com,  Joar.  ab  Utj,  IIITB. 


o  the  actual  Kuion,  Tor  each  member  t< 
Jenck9.8R.  1.459(1867). 

{61)  For  a  review  of  the  authorities  on  the  question  of  privilege  from  arrest  on  dvil 
process  when  attending  in  good  bitb  any  legal  tribunal  either  as  parity  or  witness,  and  for 
8  reasonable  time  in  going  and  returning,  see  Lamed  v.  Griffin,  13  Fed.  Rept.  591  (i88>) 
Cir  Ct.,  Mass,  The  right  of  courts  to  punish  by  fine  and  imprisonment  for  contempts 
of  their  authority,  is  an  inherent  right  pertaining  to  them  which  they  can  exerdae  inde- 
pendent of  any  statute;  and  by  the  act  of  habeas  corpus  itself  the  rif^t  to  discharge  a 
peraon  suffering  punishment  under  lawful  judgment  founded  on  a  conviction  of  tome 
criminal  offence,  iseipressly  taken  away.     £x /larle  AAaias,  a  Miss,  883-90  ("853). 


(63)  [Against  the  king's  peace.] 
'  I)  This  conclusion  is  reachea  by  tl 


y  the  American  editor  to  Binn's  Justice,  10  ed,  ((89^) 
wiui  icicicui^  vj  iiiE  luuit  Ejti.c^iiun  in  the  privileges  of  senatoia  and  repreaentattves  m 
Congress:  "  This  would  seem  to  extend  to  all  intOcUble  ofiences,  as  well  those  in  &ct 
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been  wanting  wherein  privileged  persons  have  been  convicted  of  misdemean- 
ors, and  committed,  or  prosecuted  to  outlawry  even  in  the  middle  of  b 
session;(A)  which  proceeding  has  afterwards  received  the  sanction 
and  approbation  of  parliament.  (/)  *To  which  may  be  added,  that  a  [*i67 
few  years  ago  the  case  of  writing  and  publishing  seditious  libels  was 
resolved  b>-  both  houses(^)  not  to  be  entitled  to  privilegc;(65)  and  that  the 
reasons  upon  which  that  case  proceeded(/)  extended  equally  to  every  indict- 
able offence.  (66)  So  that  the  chief,  if  not  the  only,  privilege  of  parliament, 
in  such  cases,  seems  to  be  the  right  of  receiving  immediate  information  of 
the  imprisonment  or  detention  of  any  member,  with  the  reason  for  which  he 
is  detained;  a  practice  that  is  daily  used  upon  the  slightest  military  accusa- 
tion, preparatory  to  a  trial  by  a  court  martial;(m)  and  whidi  is  recognized 
by  the  several  temporary  statutes  for  suspending  the  habeas  corpus  act;(n) 
whereby  it  is  provided,  that  no  member  of  either  house  shall  be  detained  till 
the  matter  of  which  he  stands  suspected  be  first  communicated  to  the  house 
of  which  he  is  a  member,  and  the  consent  of  the  said  house  obtained  for  his 
commitment  or  detaining.  But  yet  the  usage  has  uniformly  been,  ever 
since  the  revolution,  that  the  communication  has  been  subsequent  to  the 
arrest. 

These  are  the  general  heads  of  the  laws  and  customs  relating  to  parliament 
considered  as  one  aggregate  body.     We  will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  in  particular. 
These,  if  we  exclude  their  judicial  capacity,  which  will  be  more  properly 
treated  of  in  the  third  and  fourth  books  of  these  Commentaries,  will  take  up 
but  little  of  our  time. 

One  very  ancient  privilege  is  that  declared  by  the  charter  of  the  forest,  (o) 
confirmed  in  parliament  9  Hen.  III. ;  viz.  that  every  lord  spiritual  or  temporal 
summoned  to  parliament,  and  passing  through  the  king's  forests,  may,  both 
in  going  and  returning,  kill  one  or  two  of  the  king's  deer  without 
♦warrant;  in  view  of  the  forester  if  he  be  present,  or  on  blowing  a  [*i68 
horn  if  he  be  absent;  that  he  may  not  seem  to  take  the  king's  veni- 
son by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  constantly  are,  by 
the  judges  of  the  court  of  King's  Bench  and  Common  Pleas,  and  such  of  the 
barons  of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or  have  been  made 
sei^eants  at  law;  as  likewise  by  the  king's  learned  counsel,  being  sergeants, 
and  by  the  masters  of  the  court  of  chancery;  for  their  advice  in  point  of  law, 
and  for  the  greater  dignity  of  their  proceedings.  The  secretaries  of  state, 
with  the  attorney  and  solicitor  general,  were  also  used  to  attend  the  house 
of  peers,  and  have  to  this  day  (together  with  the  judges,  etc.)  their  r^^lar 
writs  of  summons  issued  out  at  the  beginning  of  every  parliament,  (/)  ad 

!*)  inch.  IS  £du,  IV.  bt  .SrafrA.— Lord  Rarm.  IMl.  <n)  pKrtlcuterlr  17  Geo.  II.  c  S. 

0  Com.  Jour.  18  M»y,  1726.  )oj  C.,ll. 

»  Com.  Jour  24  Not.    Lorda' Jour.  »  Not.  ITU.         (p>  BMt.  SI  Hen.  vni.  e.  10.   Bniltb'i  CmDmotiw. 

I)  LoMi' Protot.  <Z>(I1.  b.i,c.B.    Hoor.BSl.    4  UuL  1    Hftle  of  Fkri.  UO. 
»)  Com.  Jour.  20  Apr.  1762. 

attended  mth  force  and  violence,  as  those  which  are  only  constructive  breaches  of  the 
peace  of  the  government  inasmuch  u  they  vioUte  its  good  order."  Note  to  Binn'Bjn*., 
p.  i& 

(65)  The  contrary  had  been  determined  a  abort  time  before  in  the  case  of  Mr.  Wilkea 
by  the  unanimona  judgment  of  I.ord  Camden  and  the  court  of  Common  Pleas.  1  Wilt. 
251.— Christian. 

(66)  The  language  of  the  protest  upon  this  occaaian  ia  remaikablj  nervous;  and  the 
a^nmente  in  &vor  of  privilege,  even  m  the  caae  of  libel,  are  highly  afmlicable  to  caaes 
of  privilege  generally.  See  the  extracts  from  the  proteat,  p.  19,  Howel'a  St.  Tr.  994. — 
Chtpty. 

ffinn's  Jna.  (10  ed.  1895)  586. 
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tractandum  et  consilium  tmpendendum,  though  not  ad  amsentiendum  (67) 
but,  whenever  of  late  years  they  have  been  members  of  the  house  of  com- 
mons,(  y)  their  attendance  here  hath  fallen  into  disuse.(68). 

Another  privilege  is,  that  every  peer,  by  license  obtained  from  the  king,  (69) 
may  make  another  lord  of  parliament  his  proxy,  to  vote  for  him  in  his 
absence,  (r)  A  privilege  which  a  member  of  tiie  other  bouse  can  by  no  means 
have,  as  he  is  himself  but  a  proxy  for  a  multitude  of  other  people,  (j) 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a  vote  passes  con- 
trary to  his  sentiments,  to  enter  his  dissent  on  the  jomnals  of  the  house,  with 
the  reasons  for  such  dissent;  which  is  usually  styled  his  protest.(7o) 

All  bills  likewise,  that  may  in  their  consequences  any  way  affect  the  right 
of  the  peerage,  are  by  the  custom  of  parliament  to  have  their  first  rise  and 
beginning  in  the  house  of  peers,  and  to  suffer  no  changes  or  amendments  in 

the  house  of  commons. 
♦169]  *There  is  also  one  statute  peculiarly  relative  to  the  house  of  lords; 
6  Anne,  c.  23,  which  regulates  the  election  of  the  sixteen  representa- 
tive peers  of  North  Britain,  in  consequence  of  the  twenty-second  and  twenty- 
third  articles  of  the  union:  and  for  that  purpose  prescribes  the  oaths,  etc.,  to 
be  taken  by  the  electors;  directs  the  mode  of  balloting;  prohibits  the  peers 
electing  from  being  attended  in  an  unusual  manner;  and  expressly  provides, 
that  no  other  matter  shall  be  treated  of  in  that  assembly,  save  only  the  elec- 
tion, on  pain  of  incurring  &  pramunire, 

V.  The  peculiar  laws  and  customs  of  the  house  of  commons  relate 
principally  to  the  raising  of  taxes,  and  the  election  of  members  to  serve  in 
parliament. 

First,  with  regard  to  taxes:  it  ts  the  ancient  indisputable  privilege  and  right 
of  the  house  of  commons,  that  all  grants  of  subsidies  or  parliamentary  aids  do 

(7)  aeeCom.  JouT.  11  Apr.  IBll.    B  Feb.  11120.    10  (r)  SeU.  BttiDIul8<,  P- 1.  &  I' 

Fiib.  IffJS.    «  iDit  18.  (i)  A  iQBt.  12. 

(67)  [For  coDsnlting  and  giving  advice,  though  not  for  coDsenting.1 

I68I  On  account  of  this  attendance  there  are  Bcveral  resolutions  tMK>re  the  reatontion, 
declaring  the  attorney-general  incapable  of  sitting  among  the  commons.  Sir  Heneage 
Finch,  memberfor  the  University  oT  Oxford,  afterwards  Lord  Nottingham  and  chancel- 
lor, was  the  first  attorney-general  who  enjoyed  that  privilege.     Sim.  38. — Chkistian. 

Bowyer's  Com.  on  Const.  Law  Eng.  (2  ed.  1846)  85. 

(69I  And  which  the  king  has  Eometimes  refused.     6,  37,  39,  E.  IH. — CHTPTV. 

This  license  has  long  ceased  in  Ireland ;  but  the  proxies  in  the  English  house  of  lorda 
are  still  entered  in  Latin  ex  lieenlia  regis.  This  created  a  doubt  in  November,  178S, 
whether  the  proxies  in  that  psrtiament  were  legal  on  account  of  the  kine's  illness,  (i 
Ld.  Mountm.  343. )  But  this  I  conceive  is  now  so  much  a  mere  form,  that  the  license 
may  be  presumed.  Proxies  cannot  be  used  in  a  committee.  (lb.  106.  1  lb.  191.)  A 
proxy  cannot  ago  a  protest  in  England,  but  he  could  in  Ireland.     (3  lb.  191.) 

The  order  that  no  lord  should  have  more  than  two  proxies  was  made  3  Car.  I.,  becanse 
the  Duke  of  Buckingham  had  no  less  than  fourteen,     i  Rushw.  36g. 

A  similar  order  was  made  in  Ireland,  during  Lord  Stafford's  heutenancy,  to  correct  a 
like  abuse. 

There  is  an  instance  in  Wight,  jo,  where  a  proxy  is  called  liifra  aiiomalUs  ad  fiarlia- 
tngntum,  {By  letter  of  attorney  to  Parliament,]  which  it  is  in  eSect.  The  peer  who  has 
the  proxy  is  always  called  in  Latin  procurator.  If  a  peer,  after  appointing  a  proxy, 
appears  personally  In  parliament,  his  proxy  is  revoked  and  annulled.  4  Inst.  13.  By 
the  orders  of  the  nouse,  no  proxy  shall  vote  upon  a  question  of  guilty  or  not  guilty;  and 
a  spiritual  lord  shall  only  he  a  proxy  for  a  spiritual  lord,  and  a  temporal  lord  for  a 
temporal.  Two  or  more  peers  may  be  proxy  to  one  absent  peer;  but  Lord  Coke  is  of 
opinion  (4  Inst.  13)  that  they  cannot  vote  unless  they  all  concur,  i  Woodd,  41.  In 
ancient  times  a  commoner  might  have  acted  as  the  proxy  of  a  peer  in  the  house  of  lords. 
See  the  memorable  case  of  Sir  Thomas  Naxey,  clerk.— Christian. 

(70)  Lord  Clarendon  relates,  that  the  first  instances  of  protests  with  reasons  in  England 
were  in  1641.  before  which  time  they  usually  only  set  down  their  names  as  dissentient 
to  a  vote:  the  first  regular  protest  in  Ireland  was  in  1663.  t  Ld.  Mountm.  403. — 
Chkistian. 
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begin  in  their  bouse,  and  are  first  bestowed  by  them;(/)  although  their  grants 
are  not  effectual  to  all  intents  and  purposes,  until  they  have  the  assent  of  the 
other  two  branches  of  the  legislature.  (71)  The  general  reason,  given  for  this 
exclusive  privilege  of  the  house  of  commons,  is,  that  the  supplies  are  raised 
upon  the  body  of  the  people,  and  therefore  it  is  proper  that  they  alone  should 
have  the  right  of  taxing  themselves.  This  reason  would  be  unanswerable,  if 
the  commons  taxed  none  but  themselves:  but  it  is  notorious  that  a  very  targe 
share  of  property  is  in  the  possession  of  the  house  of  lords;  that  this  property 
is  equally  taxable,  and  taxed,  as  the  property  of  the  commons;  and  therefore 
the  commons  not  being  the  sole  persons  taxed,  this  cannot  be  the  reason  of 
their  having  the  sole  right  of  raising  and  modelling  the  supply.  The  true 
reason,  arising  from  the  spirit  of  our  constitution,  seems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleasure  by  the  Icing, 
are  supposed  more  liable  to  be  influenced  by  the  crown,  and  when  once 
influenced  to  continue  so,  than  the  commons,  who  are  a  temporary, 
elective  body,  freely  ^nominated  by  the  people.  It  would  therefore  [*170 
be  extremely  dangerous  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  subject;  it  is  sufficient  that  they  have  a  power  of  rejecting,  if 
they  think  the  commons  too  lavish  or  improvident  in  their  grants.  But  so 
reasonably  jealous  are  the  commons  of  this  valuable  privilege  that  herein 
tiiey  will  not  suffer  the  other  house  to  exert  any  power  but  that  of  rejecting; 
they  will  not  permit  the  least  alteration  or  amendment  to  be  made  by  the 
lords  to  the  mode  of  taxing  the  people  by  a  money  bill;  under  which  appella- 
tion  are  included  all  bills,  by  which  money  is  directed  to  be  raised  upon  the 
subject,  for  any  purpose  or  in  any  shape  whatsoever;  either  for  the  exigen- 
cies of  government,  and  collected  from  the  kingdom  in  general,  as  the  land- 
tax;  or  for  private  benefit,  and  collected  in  any  particular  district,  as  by 
turnpikes,  parish  rates,  and  the  like.{7a)  Vet  Sir  Matthew  Hale(w)  men- 
tions one  case,  founded  on  the  practice  of  parliament  in  the  reign  of  Henry 
VI,, (w)  wherein  he  thinks  the  lords  may  alter  a  money  billr  and  that  is,  if 
the  commons  grant  a  tax,  as  that  of  tonnage  and  poundage,  for  four  years; 
and  the  lords  alter  it  to  a  less  time,  as  for  two  years;  here,  he  says,  the  bill 
need  not  be  sent  back  to  the  commons  for  their  concurrence,  but  may  receive 
the  royal  assent  without  further  ceremony ;  for  the  alteration  of  the  lords  is 
consistent  with  the  grant  of  the  commons.  But  such  an  experiment  will 
hardly  be  repeated  by  the  lords,  under  the  present  improved  idea  of  the 
privilege  of  the  house  of  commons,  and,  in  any  case  where  a  money  bill  is 
remanded  to  the  commons,  all  amendments  in  the  mode  of  taxation  are  sure 
to  be  rejected.  ( 73) 

('}  *  Inst  2».  lo  this  nse  bjr  Sir.  Heneage  Flncb,  Com.  Jour,  a 

fu)  On  P&rllanieDtB,  eti,  M.  Apr.  MTl. 

t»)  YevBook,S3EeTi.Tl.lT.   But  ne  the  tiwwer 


171)  This  rule  is  now  extended  to  all  bills  for  canals,  paving,  provisions  for  the  poor, 
and  to  every  bill  in  which  tolls  rates,  or  duties  are  ordered  to  be  collected;  and  also  to  all 
bills  in  which  pecuniary  penalties  and  fines  are  imposed  for  offences.  (3  Hats,  no.)  But 
it  should  seem  it  is  cairied  beyond  its  original  spirit  and  intent,  when  the  money  raised 
is  not  granted  to  the  crown. 

Upon  the  application  of  this  rule  there  have  been  many  warm  contests  between  the 
lordj  and  commons,  in  which  the  latter  seem  always  to  have  prevailed.  See  many  con- 
ferences collected  by  Mr.  Hatsel,  in  his  Appendix  to  the  3d  vol. 

In  Appendix  D,  the  conference  of  20  and  32  April.  1671.  the  (general  question  is  debated 
with  infinite  ability  on  both  sides,  but  particularly  on  the  part  of  the  commons  in  an 
argument  drawn  up  by  Sir  Heneage  Finch,  then  attorney-general. — Christian. 

(73)  In  the  United  States  all  questions  of  revenue  are  in  their  first  stages  in  the  hands 
of  the  House  Committee  of  Ways  and  Means,  and  in  their  last,  in  charge  of  the  Senate 
Committee  on  Finance.    Congressional  Government ;  Wilson,  p.  169. 
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Next,  with  regard  to  the  election  of  Icnights,  citizens,  and  burgesses;  we 
may  observe  that  herein  consists  the  exercise  of  the  democratical  part  of  our 
constitution:  for  in  a  democracy  there  can  be  no  exercise  of  sovereignty  but 
by  suffrage,  which  is  the  declaration  of  the  people's  will.  In  all  democracies, 
therefore,  it  is  of  the  utmost  importance  to  regulate  by  whom,  and  in 
♦171]  whatmanner,  the  suffrages  are  to  *be  given.  And  the  Athenians  were 
so  justly  jealous  of  this  prerogative,  that  a  stranger  who  interfered  in 
the  assemblies  of  the  people,  was  punished  by  their  laws  with  death;  because 
such  a  man  was  esteemed  guilty  of  high  treason,  by  usurping  those  rights  of 
sovereignty  to  which  he  had  no  title.  In  England,  where  the  people  do  not  de- 
bate in  a  collective  body,  but  by  representation,  the  exercise  of  this  sovereignty 
consists  in  the  choice  of  representatives.  The  laws  have  therefore  ^-ery  strictly 
guarded  against  usurpation  or  abuse  of  this  power,  by  many  salutaty  provi- 
sions; which  may  be  reduced  to  these  three  points,  I.  The  qualifications  of  the 
electors.    2.  The  qualifications  of  the  elected.   3,  The  proceedings  at  elections. 

I .  As  to  the  qualifications  tif  the  electors.  The  true  reason  of  requiring 
any  qualification,  with  regard  to  property,  in  voters,  is  to  exclude  such  per- 
sons as  are  in  so  mean  a  situation  that  they  are  esteemed  to  have  no  will  of 
their  own.  If  these  persons  had  votes,  they  would  be  tempted  to  dispose 
of  them  under  some  undue  influence  or  other.  This  would  give  a  great,  an 
artful,  or  a  wealthy  man,  a  lai^r  share  in  elections  than  is  consistent  with 
general  liberty.  If  it  were  probable  that  every  man  would  give  his  vote 
freely  and  without  influence  of  any  kind,  then,  upon  the  true  theory  and 
genuine  principles  of  liberty,  every  member  of  the  community,  however  poor, 
should  have  a  vote  in  electing  those  delegates,  to  whose  charge  is  committed 
the  disposal  of  his  property,  his  liberty,  and  his  life.  But,  since  that  can  hardly 
be  expected  in  persons  of  indigent  fortunes,  or  such  as  are  under  the  immediate 
dominion  of  others,  all  popular  states  have  been  obliged  to  establish  certain 
qualifications;  whereby  some,  who  are  suspected  to  have  no  will  of  their  own, 
are  excluded  from  voting,  in  order  to  set  other  individuals,  whose  wills  may 
be  supposed  independent,  more  thoroughly  upon  a  level  with  each  other,(74) 

And  this  constitution  of  suffrages  is  filmed  upon  a  wiser  principle,  with 
us,  than  either  of  the  methods  of  voting,  by  centuries  or  by  tribes, 
♦172]  among  the  Romans.  In  the  method  *by  centuries,  instituted  by 
Servius  TuUius,  it  was  principally  property,  and  not  numbers,  that 
turned  the  scale:  in  the  method  by  tribes,  gradually  introduced  by  the  trib- 
unes of  the  people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  passed  by  the  former  method  had  usually  too 
great  a  tendency  to  aggrandize  the  patricians  or  rich  nobles;  and  those  by 
3ie  latter  had  too  much  of  a  levelling  principle.  Our  constitution  steers 
between  the  two  extremes.  Only  such  are  entirely  excluded,  as  can  have  no 
will  of  their  own:  there  is  hardly  a  free  agentto  be  found,  who  is  not  entitled 
to  a  vote  in  some  place  or  other  in  the  kingdom.  Nor  is  comparative  wealth 
or  property,  entirely  disregarded  in  elections;  for  though  the  richest  man  has 
only  one  vote  at  one  place,  yet,  if  his  property  be  at  all  diffused,  he  has 
probably  a  right  to  vote  at  more  places  than  one,  and  therefore  has  many 
representatives.  This  is  the  spirit  of  our  constitution:  not  that  I  assert  it  is 
in  fact  quite  so  perfect(x)  as  I  have  here  endeavored  to  describe  it;  for,  if 

B)  TbocuuJld  ind  Intelllsen I  reader  will  appl*  have  ton  jtnstBlendencT  toprodaM.    The IncoTTa- 

otaerTaUon  bi  many  other  parti  ol  the  work  tlons  of  pnclire  are  then  the  mnst  notnrioUB  vhen 

belareblm.wberetntlieoonHllutionaraurlainand  compared  with  the  rectitude  of  the  rule:  aod  lo 

fOfMnnwnt  an  reprcaented  as  nearly  approacbing  elncUato  the  cleaJiKH  of  the  ipiiDg  roDTera  the 


lb  perfccUon,  irlthout  dtMending  to  the  iDvldloui      BtronnM  mire  od  thoae  wbo  have  poUaled  or  dia- 
laaKoipolDtlDgoutmicbdeTlatloaiaDdcorruptloTu      tarbea  It 
aalenglhof  tImeandalooMilateaf  natlottal  morala 

(74)  Bowyer'i  Corn's,  on  Const  Law  Eng.  (2  Ed.  1846)  71.     Ballot  Act,  3s  *>*d  36 
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any  alteration  might  be  wished  or  suggested  in  the  present  frame  of  parlia- 
ments, it  should  be  in  favor  of  a  more  complete  representation  of  the 
people.  (75) 

But  to  return  to  our  qualifications;  and  first  those  of  electors  for  knights 
of  the  shire,  i.  By  statute  8  Hen.  VI.  c.  7,  and  10  Hen.  VI,  c.  2, 
(amended  by  14  Geo,  III.  c.  58,)(76)  the  knights  of  the  shire  shall  be 
chosen  of  people  whereof  every  man  shall  have  &*ehoId  to  the  value  of  forty 
shillings  by  the  year  within  the  county;  which  (by  subsequent  statutes)  is 
to  be  clear  of  all  charges  and  deductions,  except  parliamentary  and  parochial 
taxes.  (77)  The  knights  of  shires  are  the  representatives  of  the  landholders, 
or  landed  interest  of  the  kingdom:  their  electors  must  therefore  have  estates 
in  lands  or  tenements,  within  the  county  represented:  these  estates  must  be 
freehold,  that  is,  for  term  of  life  at  least;  because  beneficial  leases  for  long 
terms  of  years  were  not  in  use  at  the  making  of  these  statutes,  and  copy- 
holders were  then  little  better  than  villeins,  ateislutdy  dependent  upon  their 
lords:  this  freehold  must  be  of  forty  shillings  annual  value;  because 
that  sum  would  then,  with  proper  industry,  furnish  all  the  *necessa-  [*I73 
ries  of  life,  and  render  the  freeholder,  if  he  pleased,  an  independent 
man.  For  Bishop  Fleetwood,  in  his  ckronicon  preciosum,  written  at  the 
beginning  of  the  present  century,  has  fully  proved  forty  shillings  in  the  reign 
of  Henry  VI.  to  have  been  equal  to  twelve  pounds  per  annum  in  the  reign 
of  Queen  Anne;  and,  as  the  value  of  money  is  very  considerably  lowered 
since  the  bishop  wrote,  I  think  we  may  fairly  conclude,  from  this  and  other 
circumstances,  that  what  was  equivalent  to  twelve  pounds  in  his  days  is 
equivalent  to  twenty  at  present.  The  other  less  important  qualifications  of 
the  electors  for  counties  in  England  and  Wales  may  be  collected  from  the 
statutes  dted  in  the  margin,  (^)  which  direct,  2.  That  no  person  under 

<y)  1>nd»W.m.c»,    tOADde,e.a>.    tlOeo.ILc.lt.   8<3eain.C.21.   30eal!.c.21.    180«o.ll.cl& 


RepresentatiDn  of  the  people  of  Scotland  by  the  same 

.  .'aS,  and  "that  of  Ireland  also  by  the  same  Act,  c.  49,  the  law  on  this  subject 

is  known  as  The  Representatiim  of  the  People  AH,  1884,  The  existing  franchises  may  be 
groaped  under  the  uiree  heads  of  qualification — Property,  Occupation  and  Residence,  the 
qualifications  may  be  found  in  Anson's  Law  and  Custom  of  the  Const ,  p.  109,  et  seq. 

(76)  The  14  Geo.  III.  c.  58  made  the  residence  of  the  electors  and  Uie  elected  in  Ibeir 
respective  counties,  cities,  and  boroughs  no  longer  necessary.  It  had  been  required 
from  both  by  a  statute  passed  in  the  i  Hen.  V.  c.  i,  8  Hen.  VI.  c.  7,  and  23  Hen.  VI.  c.  14. 

Yet  in  the  year  i6ao  it  was  determined  by  the  house  of  commons  that  these  statutes 
are  only  directory,  and  not  cone lusory,  and  the  faiKh-sheriff  of  LeiceBtershire  was  cen- 
sured for  not  retoming'  one  nho  had  a  majoriW  oT  votes,  because  he  was  not  resident 
within  the  county,  the  house  declared  him  to  be  duly  elected,  and  ordered  the  return 
to  be  amended.    6  Com.  Jour.  515.— CHUisTtAn. 

(77)  Property  qualifications  in  England  are:  Freehold  of  forty  shillings  clear  yearly 
value,  if  an  estate  of  inheritance,  or  in  occupatiou,  or  acquired  by  marrisf  e  settlement, 
devise,  benefice  or  office,  a  and  3  Will  IV.,  c.  45,  s.  18.  Freehold  of  £f,  clear  yearly 
value,  if  an  estate  for  life  not  inoccupation  or  acquired  as  above  described.  30  and  31 
VicL  loa,  B.  5.     Copyhold  or  any  tenure  other  than  freehold,  of  ^5  clear  yearly  value. 

Leasehold  (\)  of  £^  clear  yearly  value,  if  originally  created  for  a  term  of  not  less  than 
sixty  years.  30  and  31  Vict,,  c.  loa,  s.  S.  (a)  Of  ^50  clear  yearly  value,  if  originally 
created  for  a  term  of  not  less  than  twenty  years,    z  and  3  Will,  IV.,  c,  45,  s.  30. 

In  Scotland: — Lands  and  heritages  in  proprietorship  oi  £s  yearly  value,  as  appearing 
in  the  valuation  roll. 

Leasehold  ^10  clear  yearly  value  if  for  life  or  originally  created  for  a  tenn  of  fifty- 
seven  years;  of  ^50  clear  yearly  value  if  originally  created  for  a  term  of  not  less  than 
nineteen  years,     31  and  33  Vict.,  c.  48,  s.  5. 

In  Ireland: — Freehold  of  £5  net  annual  value.  ^ew/^AnrfW  (subject to  provisionsof 48 
VicL,  C.3,  s,  4)  and  leases /or  li/e  or  lives  of  /"ao  clear  annual  value. 

Leasehold  of  ^10  clear  annual  value  if  created  originally  fora  term  of  sixty  years;  of 
^ao  clear  annual  value  if  originally  created  for  a  term  of  fourteen  years.  13  and  14 
VicL,  c  69,  8^  3;  35  Geo.  IIL  (Irish  Act),  c.  39,  sb.  35,  3a 
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twenty-one  yeais  of  age  shall  be  capable  of  voting  for  any  member.  This 
extends  to  all  sorts  of  members,  as  well  for  boroughs  as  counties;  asdoesalso 
the  next,  viz,  3,  That  no  person  convicted  of  perjury,  or  subornation  of 
perjury,  shall  be  capable  of  voting  in  any  election.  4.  That  no  person  shall 
vote  in  right  of  any  freehold,  granted  to  him  fraudulently  to  qualify  him  to 
vote.  Fraudulent  grants  are  such  as  contain  an  agreement  to  reconvey,  or 
to  defeat  the  estate  granted;  which  agreements  are  made  void,  and  the  estate 
is  absolutely  vested  in  the  person  to  whom  it  is  so  granted.  And,  to  guard 
the  better  against  such  frauds,  it  is  further  provided,  5.  That  every  voter 
shall  have  been  in  the  actual  possession,  or  receipt  of  the  profits,  of  his  free- 
hold to  his  own  use  for  twelve  calendar  months  before;  except  it  came  to 
him  by  descent,  marriage,  marriage-settlement,  will,  or  promotion  to  a  bene- 
fice or  ofifice.(78)  6.  That  no  person  shall  rote  in  respect  of  an  annuity  or 
rent-charge,  unless  registered  with  the  clerk  of  the  peace  twelve  calendar 
months  before.Cyg)     7.  That  in  mortgaged  or  trust  estates,  the  person  in 

?)ssession,  under  the  above-mentioned  restrictions,  shall  have  the  vote.  8. 
hat  only  one  person  shall  be  admitted  to  vote  for  any  one  house  or  tenement, 
to  prevent  the  splitting  of  freeholds.  (80)  9.  That  no  estate  shall  qualify  a 
voter,  unless  the  estate  has  been  assessed  to  some  land-tax  aid,  at  least  twelve 
months  before  the  dection.(80     10.  That  no  tenant  by  copy  of  court-roll 

( 78)  I^w  and  custom  of  the  Const ;  Anson,  109  el  ieq. 

{79)  It  must  be  an  annuity;  or  rent-chaiEc  issuing  out  of  a  freehold  estate;  and  if  it 
accrue  or  devolve  by  operation  of  law  wiUiin  a  year  of  the  election,  a  certificate  of  it 
must  be  entered  with  the  clerk  of  the  peace  before  the  fiist  day  of  the  election.  3  Geo. 
III.  c.  34,  Heyw.  145. — Christian. 

(80)  This  is  true  only  when  a  freehold  estate  is  split  and  divided  by  the  grantor  tn 
order  to  mnkiply  votes,  and  for  election  purposes.  It  would  be  hifbly  unreasonable  and 
absurd  to  suppose  (though  it  has  been  so  contended)  that  it  extends  to  every  case,  where 
a  person  fairly,  and  without  any  particular  view  to  an  election,  purchases  a  part  of  a 
greater  estate.  It  is  part  of  the  freeholder's  oath  that  the  estate  has  not  been  granted 
\a  him  fraudulently  on  purpose  to  qualify  him  to  give  his  vote.  The  one  vote,  I  pre- 
sume, was  intend^  for  the  part  retained  by  the  grantor;  for,  if  the  whole  had  been 
granted  out  thus  fiaudulently,  no  vote  at  all  could  have  been  given  for  it.  See  this  sub- 
ject treated  fully  in  Mr.  Heywood's  Law  of  Elect.  99.  It  cannot,  I  should  think,  be 
considered  a  fraudulent  grant  under  any  statute  if  a  person  should  purchase  an  estate 
merely  for  the  sake  of  the  vote,  if  he  buys  it  absolutely,  and  without  any  reservation  or 
secret  agreement  between  the  grantor  and  himself 

But  it  never  has  been  supposed  that  this  statute  extends  to  cases  which  arise  from 
operation  of  law,  as  devises,  descents,  etc.,  as  if  an  estate  should  descend  to  any  number 
of  females,  the  husband  of  each  would  have  a  right  to  vote,  if  his  interest  amounted  to 

A  husband  may  vote  for  his  wife's  light  of  dower,  without  an  actual  assignment  of  it 
by  metes  and  bounds.     30  Geo.  III.  c.  17,  {  13. 

Two  or  more  votes  may  be  given  successivelv  for  the  same  estate  or  interest  at  the 
same  election;  as  where  a  freeholder  votes  and  dies,  his  heir  or  devisee  may  afterwards 
vote  at  the  same  election.  And  it  seems  to  be  generally  true,  that  where  no  length  of 
possession  is  required  by  any  act  of  parliament,  the  elector  may  be  admitted  to  vote, 
though  his  right  accrued  since  the  commencement  of  the  election,  i  Doug.  373.  3  Lud. 
437. — Christi  k  n. 

(81}  This  is  altered  by  10  Geo.  III.  c.  17.  The  estate  shall  be  assessed  to  the  land-tax 
six  months  before  the  election,  either  in  the  name  of  the  voter  or  his  tenant;  but,  if  he 
has  acquired  it  by  marriage,  descent,  or  other  operation  of  law,  in  that  case  it  must  have 
been  assessed  to  the  land-tax  within  two  years  before  the  election,  either  in  the  name 
of  the  predecessor,  or  person  through  whom  the  voter  derives  his  title,  or  in  the  name 
of  the  tenant  of  such  person. 

This  requisite  of  assessment  was  intended  to  prevent  fraud  and  confusion,  by  having  a 
ready  proof  of  the  existence  of  the  estate  of  the  voter,  and  some  measure  of  its  value; 
but  tt  IS  itself  perhaps  a  greater  evil  than  it  was  intended  to  remove;  for  an  omission  or 
irregularity  in  the  assessment  operates  as  a  disfranchisement  Every  freeholder,  who 
wishes  to  preserve  the  important  privilege  of  voting,  must  carefully  examine  every  year 
the  Bsaessment,  when  it  is  stuck  upon  ue  church-door,  to  see  that  he  is  duly  asseMed; 
and  if  he  b  not,  he  may  appeal  to  the  commissioners,  and  he  may  any  time  afterwards 
i&> 
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shall  *be  pennitted  to  vote  as  a  freeholder.  Thus  much  for  the  [*i74 
electors  in  counties.  (82) 

As  for  the  electors  of  citizens  and  burgesses,  these  are  supposed  to  be  the 
mercantile  part  of  trading  interest  of  this  kingdom.  But,  as  trade  is  of  a 
fluctuating  nature,  and  sddom  long  fixed  in  a  place,  it  was  fonnerly  left  to 
the  crown  to  summon,  pro  re  nata,  the  most  flouncing  towns  to  send  repre- 
sentatives to  parliament.  So  that  as  towns  increased  in  trade,  and  grew 
populous,  they  were  admitted  to  a  share  in  the  legislature.  But  the  misfortune 
is,  that  the  deserted  boroughs  continued  to  be  summoned,  as  well  as  those  to 
fwbom  their  trade  and  inhabitants  were  transferred;  except  a  few  which 
petitioned  to  be  eased  of  the  expense,  then  usual,  of  maintaining  their  mem- 
bers: four  shillings  a  day  being  allowed  for  a  knight  of  the  shire,  and  two 
shillings  for  a  citizen  or  burgess;  which  was  the  rate  of  wages(83)  established 

apply  to  the  clerk  of  tlie  peace,  and  upon  payment  of  i^.  may  examine  the  duplicate 
retnrned  to  the  Ksmons:  but  it  seems  ttuit  he  is  tben  too  late  to  correct  an  error,  unless 
he  ha*  previoiisly  appealed  to  the  commiasionera;  but  from  the  judgment  of  tbe  conuaia- 
sioners  an  appeal  lies  to  the  next  quarter  sessions. — CHRISTIAN. 

(83)  By  31  Geo.  III.  c  41,  no  pereon  employed  in  managing  or  collecting  the  duties  of 
excise,  cuHtoms,  stamps,  salt,  windows,  or  houses,  or  the  revenue  of  the  postoffice,  o'  '- 


conveying  of  mails,  shall  vote  at  any  election,  under  a  penalty  of  /loo.  Thia  act  does 
not  extend  to  commissionere  of  land-tax,  or  peiaons  acting  nnder  them,  nor  to  freehold 
offices  tield  or  granted  \y/  letters  patent  By  the  43  Geo.  HI.  c  35,  no  officer  of  revenue 
in  Ireland  shall  vote  at  elections,  under  peiudty  of  £\oo  and  be  incapacitated,  nnleas  he 
hold  bypatenL 

Any  person  receiving  alms  or  parish  relief  within  a  year  before  the  election,  is  thereby 
diaqiiahfied  from  voting,  except  he  be  a  qualified  freeholder.  Sim.  Elect  Law,  103.  But 
charity  donations,  t^  will  annually  distributed,  or  otherwise,  do  not  disqualify,  t  Peck.  -. 
Elect  Law,  510.  Heyw.  County  Elect.  Law,  186.  And  militia-men,  if  otherwise  quali- 
fied, are  not  disqualified  by  their  families  receiving  parish  relief  while  they  are  on  actual 
service.     18  Geo.  III.  c  59,  s.  35. 

By  theji  Geo.  IIL  c  119,  justices  of  the  peace,  and  all  other  persons  employed  under 
the  police  act  51  Geo.  IIL  c.  119,  are  incapacitated  from  voting,  or  within  six  months 
after  they  have  qnitted  office. 

Elections  for  cities  and  towns,  which  are  counties  of  themselves,  are  under  nearly  the 
same  regulations  aa  elections  for  other  counties.  By  the  19  Geo.  II.  c.  aS,  the  >otermust 
have  t>een  in  tbe. actual  possession  or  receipt  of  the  rents  of  401.  or  higher  freehold,  ^ 
twelve  calendar  months  next  before  the  election,  except  such  freehold  tame  to  him  by  , 
deacent,  marri^e,, devise,  presentation,  ot  promotion,  on  pain  of  sHi^ring  tbe  penalties  ' 
ordained  by  the  icr^Anne,  c.  33.  But  ttii8,act  does  not  extend  to  pi^ons  voting  in  right  . 
of  any  renU,  inessiiBges,  or  seats,  belonging  to  any  office,  not  usual  If^iharged  to  the  land- 
tax.  The  statutes  of  W.  III.  and  10  Anne,  respectiriff  the  splitting  and  multiplication  of 
freeholds  and  fraudulent  conveyances^  extend  to  dties  ana  towns.which  are  counties  of 
themselves.  And  all  corrupt  piacbcea  to  carry  auc^  elections  by  means  of  grants 
of  annuities  and  rent-charges  issuing  out  of  freeholds,  have  been  put  upon  the  same 
fimting  as  if  carried  on  to  procure  elections  for  counties. 

Women,  deaf,  dumb,  and  blind  persons,  lunatics,  peers,  papists  refusing,  the  oaths  of 
allegiaiice  and  abjuration,  outlaws,  persons  excommunicated,  guilty  of  felotiy  or  bribery, 
(3  <^.  n.  c.  34,)  and  copyholders  under  /50  a  year  (31  Gra.  III.  c.  i4yare  entirely 
excluded  from  the  right  to  vote.  But  the  Gloucestershire  committee  determined  that 
customary  fireeholders  are  entitled  to.  vote      Heyw.  Elect.  Law,  41. 

Aliens  become  denizens  by  letters  patent,  or  naturalised  by  act  of  parliament,  "if  qukli-  , 
fied  in  other  respects,  may  enjoy  the  elective  franchise.  So  by  the  13  Geo.  III.  c.  3, 
foreign  seamen  serving  two  years  in  an  English  ahip  in. time  of  war,  by  virtue  of  tbe 
king  s  proclamation,  u>d  all  forei^  Protestants  and  Jews  residing  seven  years  in  any  of  . 
oar  American  colonies  without  being  absent  two  months  at  a  time,  and  all  foreign  Pro- 
testants serving  there  two  years  in  a  military  capacity,  or  bein^  three  years  employed  in 
the  whale-fishery,  without  afterwards  absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  (except  those  disablea  by  tbe  4  Geo .  II.  c.  3 1 , )  are  ipso  facto 
nstiualiied,  and  consequently  may  acquire  the  right  to  vote  at  elections  of  members  of 
parliament  in  the  same  manner  as  natural  bom  subjects.  See  further  as  to  the  qualifica- 
tion of  electors.  Com.  Dig.  Parliament,  D.  5  to  to.— Chitty. 

(83)  The  term  ' '  salary  **  as  used  in  Art  II,  sec.  8,  of  the  constitution  of  Pennsylvania, , 
is  to  be  conaidcrEd  as  synonymous  with  the  term  "  wagea"  Comm,  ex  rtl.  Wolfe  V, 
Butler,  99  Pa.  541  (1883). 
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in  the  reign  of  Edward  III.  (2)  (84)     Hence  the  members  for  boroughs  now 
bear  above  a  quadruple  proportion  to  those  for  counties,  and  the  number  of 


{84)  Lord  Coke,  in  the  page  referred  to  by  the  learned  judge,  says  that  this  rate  of 
wages  hath  beco  time  out  of  mind,  and  that  it  is  expressed  in  many  records;  and,  (or 
example,  refeiB  to  one  in  46  Edw.  III.,  where  this  allowance  is  made  to  one  of  the 
Icnigbts  for  the  county  of  Middlesex.  But  Mr.  Prynne's  fourth  Register  of  Parliamentary 
Wnts  is  confined  almost  entirely  to  the  investigation  of  this  subject,  and  contains  a  very 

erticular  chronological  history  of  the  writ  de  expensis  miiilum,  civium,  el  burgeniium, 
mceming  the  expienses  of  the  soldiers,  citizens  and  burgesses,]  which  was  framed  to 
enforce  the  payment  of  these  wages.  Mr.  Prynne  is  of  opinion  that  these  wages  had  no 
other  origin  than  that  principle  of  natural  equity  and  justice  qui  sentii  commodum,  debet 
tentire  et  onus.     [He  who  derives  the  advantage,  ought  also  to  bear  the  charge.]     ^p-j.) 

And  Mr.  Prynne  (iirther  informs  us,  "that  the  first  writs  of  this  kind  extant  w  our 
records  are  coeval  with  our  king's  first  writs  of  summons  to  elect  and  send  knights,  dti- 
lens,  and  burgesses  to  parliament,  both  of  tbem  being  first  invented,  issued,  "^^  recorded 
together  in  49  Hen.  III.,  before  which  there  are  no  memorials  nor  evidences  of  either  of 
those  writs  in  our  historians  or  records."  (p.  2.)  The  first  writs  direct  the  sheriff  to  levy 
from  the  community,  i.  e.  the  electors  of  the  county,  and  to  pay  the  knights,  ratioHabiUs 
exfensas  suas  in  vettiendo  ad  dictum  parliamentum,  ibidem  morando,  el  exinde  ad  pro- 
pria redeundo.  [Their  reasonable  expenses  in  coming  to  the  said  parliament,  during 
their  attendance  their,  and  for  their  retnm  home.]  And  when  the  writs  of  summons 
were  renewed  in  the  aid  of  Hdw.  I.,  these  writs  issued  again  in  the  same  form  at  the  end 
of  the  parliament,  and  were  continued  in  the  same  manner  till  the  16  Edw.  II.,  when 
Mr,  Pr^ne  finds  the  "  memorable  writs,"  which  first  reduced  the  expenses  of  the  repre- 
sentatives to  a  certain  sum  by  the  day,  viz.,  4J.  a  day  for  every  knight,  and  u.  for  every 
dtiien  end  burgess;  and  they  specified  also  the  number  of  days  for  which  this  allowance 
was  to  be  made,  being  more  or  less  according  to  the  distance  between  the  place  of  meet- 
ing in  parliament  and  the  member's  residence.  When  this  sum  was  first  ascertained  in 
the  wnt,  the  parliament  was  held  at  York,  and  therefore  the  members  for  Yorkshire 
were  only  allowed  their  wages  for  the  number  of  days  the  parliament  actually  sat,  being 
supposed  to  incur  no  expense  in  returning  to  their  respective  homes;  but,  at  the  same 
tiine,  the  members  for  the  distant  counties  had  a  proportionate  allowance  in  addition. 
Though,  from  this  time,  the  number  of  days  and  a  certain  sum  are  specifically  expressed 
in  the  writ,  yet  Mr.  Prynne  finds  a  few  instances  after  this  where  the  allowance  is  a  less 
sum;  and,  in  one,  where  one  of  the  county  members  had  but  31.  a  day,  because  he  was 
not,  in  &ct,  a  knighL  But,  with  those  few  exceptions,  the  sum  and  form  continued 
with  little  or  no  variation.  Mr.  Prynne  conjectures,  with  great  appeaisnce  of  reason,  that 
the  members  at  that  time  enjoyed  the  privilege  of  parliament  only  for  the  number  of  days 
for  which  they  vrere  allowed  wages,  that  being  considered  a  sufficient  time  for  their  retnm 
to  their  respective  dwellings,  (p,  68. )  But  this  allowance,  from  its  nature  and  origin,  did 
not  preclude  any  other  specific  engagement  or  contract  between  the  member  and  his 
constituents;  and  the  editor  of  Glanville's  Repdrts  has  given  in  the  prelace,  p.  23,  the 
copy  of  a  curious  agreement  between  John  Strange,  the  member  for  Dunwich,  and  his 
electors,  in  the  3  Edw.  IV.  1463,  in  which  the  member  covenants  "whether  the  parlia- 
ment hold  long  time  or  short,  or  whether  it  fortunt  to  be  pronged,  that  he  will  take 
for  his  wages  only  a  cade  and  half  a  barrel  of  herrings,  to  be  delivered  by  Christmas." 

In  Scotland  the  representation  of  the  shires  was  introduced  or  confirmed  by  the  author- 
ity of  the  legislature,  in  the  seventh  parliament  of  James  I.,  anno  1427,  and  there  it  is  at 
the  same  time  expressly  provided,  that  ''  the  commissares  sail  have  costage  of  them  of 
ilk  tchire,  that  awe  compeirance  in  parliament" — Murray's  Slat. 

It  is  said  that  Andrew  MarveJl,  who  was  member  for  Hull  in  the  parliament  after  the 
restoration,  was  the  last  person  in  this  country  that  received  wages  mm  his  constituents. 
Two  ibillings  a  day,  the  allowance  to  a  burgess,  was  so  considerable  a  sum  in  ancient 
times,  that  there  are  many  instances  where  boroughs  petitioned  to  be  excused  ttota  send- 
ing members  to  parliament,  representing  that  they  were  engaged  in  building  bridges,  or 
otEer  public  works,  and  therefore  unable  to  bear  such  an  extraordinary  expense.  TPryn. 
on  4  Inst.  31.)  And  it  is  somewhat  remarkable,  that  from  the  33  Edw.  III.  and  uniformly 
through  the  five  succeeding  reigns,  the  sherifi^  of  Lancashire  returned,  non  sunt  aliqva 
civilates  seu  burgi  infra  comilatum  Lancaslra.,  de  qutbus  aliqui  cives  vel  butvenses  ad 
dictum  Parliamentum  venire  debeni  seti  soleni,  nee  possunt  propter  eorum  debititatem  et 
paupertatum.  {There  are  no  cities  nor  boroughs  within  the  county  of  Lancaster,  from 
which  any  citizens  or  burgesses  either  ought  or  are  accustomed  to  attend  the  said  parlia- 
ment, nor  can  they  on  account  of  their  poverty  and  decay.]     But,  from  these  exemp- 
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parliament  men  is  increased  since  Fortescue's  time,  in  the  reign  of  Henry  the 
Sixth,  from  300  to  upwards  of  500,  exclusive  of  those  for  Scotland.  The 
universities  were  in  general  not  empowered  to  send  burgesses  to  parliament; 
though  once,  in  28  Edw.  I.,  when  a  parliament  was  summoned  to  consider  of 
the  king's  right  to  Scotland,  there  were  issued  writs  which  required  the 
university  of  Oxford  to  -send  up  four  or  five,  and  that  of  Cambridge  two  or 
three,  of  their  most  discreet  and  learned  lawyers  for  that  purpose.(a)  But 
it  was  king  James  the  First  who  indulged  them  with  the  permanent  privilege 
to  send  constantly  two  of  their  own  body:  to  serve  for  those  students  who, 
though  useful  members  of  the  community,  were  neither  concerned  in  the 
landed  nor  the  trading  interest;  and  to  protect  in  the  legislature  the  rights  of 
the  republic  of  letters.  The  right  of  election  in  boroughs  is  various, 
depending  entirely  on  the  several  charters,  customs,  and  constitutions  of  the 
respective  places,  which  hasoccasioned  infinite  disputes:  though  now, 
by  statute  *3  Geo.  II.  c.  24,  the  right  of  voting  for  the  future  shall  [*i7S 
be  allowed  according  to  the  last  determination  of  the  house  of  com- 
mons concerning  it.(85)     And  by  the  statute  3  Geo.  III.  c.  15,  no  freeman 

(a)  PiTDDe,  Pu-L  WrlM.  I.  MS. 

boTongli  of  Wenlock  the  right  of  sending  one  burgesa  to  parliament,  (Sim.  97,)  the 
number  of  the  memben  of  the  bouse  of  common!  perpetnally  varied  till  the  39  Car.  II. 
who  in  that  year  ETBnted,  by  hia  charter,  to  Newark,  the  privilege  of  sending  representatives 
to  parliament,  which  was  the  last  time  that  this  jM^rogative  of  the  crown  was  exercised. 
(I  Dong.  El.  69.)  Since  the  befpnuingof  the  reign  of  Henry  VIII.  the  number  of  the 
representatives  of  the  commons  is  nearly  doubled;  for,  in  the  first  parliament,  the  house 
consisted  only  of  xc/S  members:  a6o  have  since  been  added  by  act  of  parliament,  or  by 
the  king's  charter,  either  creating  new  or  reviving  old  boroughs.  The  legislature  added 
twenty-seven  for  Wales,  by  17  Hen,  VIII.  c  16:  four  for  the  city  and  county  of  Chester, 
by  34  Hen,  VIII.  c.  13;  four  for  the  county  and  city  of  Dnrham,  by  15  Car.  II.  c.  9:  and 
forty-five  for  Scotland,  by  the  act  of  umon:  in  all,  80;  and  180  have  been  added  by 

Henry  VIII.  created  or  rettored  by  charter  4  See  Pief.  to  Glanv.  Rep. 

Edw.  VI 48 

Mary « 

Eliiflbeth 60  i 

JamesI ...  27 

Charleal 18 

Charles  II 9 

180 

Farliament  has  created 80 

In  the  first  parliament  of  Henry  VHI.   .   .  198 

In  all  558  the  present  number. 

To  the  first  parliament  of  James  I.  the  members  of  the  upper  house  were  78,  of  the 
lower,  370.    5  Pari.  Hist  11.— Christian. 

(85)  That  statute  was  merely  retroepective,  or  only  made  the  last  determination  of  the 
right  prior  to  the  statute  conclusive,  without  having  any  influence  over  decisions  subse- 
quent to  the  >  Geo.  II,  And  this  provision  was  omitted  in  Mr.  Grenville's  excellent  act, 
ao  that  the  same  question,  respecting  the  right  of  election  in  some  places,  was  tried  over 
agkin  every  new  parliament;  but,  to  supply  this  defect,  it  was  enacted  by  the  a8  Geo.  III. 
c.  5>,  that  whenever  a  committee  shall  be  of  opinion  that  the  merits  of  a  petition  depend 
un>n  a  question  respecting  the  right  of  election,  or  the  appointment  of  the  retumioK 
officer,  they  shall  reauire  ue  counsel  of  the  respective  parties  to  deliver  a  statement  of 
the  right  for  which  they  contend,  and  the  committee  shall  then  report  to  the  house  those 
statements,  with  their  judgment  thereupon;  and,  if  no  person  petition  within  a  twelve- 
month, or  within  fourteen  days  after  the  commencement  of  next  session,  to  oppose  such 
judgment,  it  is  final  and  conclusive  forever.  But,  if  such  a  petition  be  presented,  then, 
before  the  day  appointed  for  the  consideration  of  it,  any  other  person,  upon  his  petition, 
may  be  admitted  to  defend  the  judgment;  and  a  second  committee  shall  be  appointed, 
exactly  in  the  same  manner  as  the  drst,  and  the  decision  of  that  committee  puts  an  end 
to  all  fiitiuv  Utigation  upon  the  point  in  question.— Cbristiah. 
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of  any  city  or  boiough  (other  than  snch  as  claim  by  birth,  marriage,  or  servi- 
tude) shall  be  admitted  to  vote  therein,  unless  he  hath  been  admitted  to  his 
freedom  twelve  calendar  months  before.(86)(87) 

2.  Next,  as  to  the  qualifications  of  persons  to  be  eUcUd  members  of  the 
bouse  of  comm<ms.  Some  of  those  depend  upon  the  law  and  custom  of 
parliament,  declared  by  the  house  of  commons;(*)  others  upon  certain 
statutes.  And  from  these  it  appears,  i.  That  they  must  not  be  aliens 
born,(f)  or  minors.(^)  2.  That  they  must  not  be  any  of  the  twelve 
judges,  ie)  because  they  sit  in  the  lords'  house;  nor  the  clergy,  (/)  for  they 
sit  in  the  convocation ;( 88)  nor  persons  attaint^l  of  treason  or  felony,  (f)  fin* 
they  are  unfit  to  sit  anywhere.  3,  That  sheriffs  of  counties,  and  mayors  and 
bailiffs  of  boroughs,  are  not  eligible  in  their  respective  jurisdictions,  as  being 
returning  officers;(A)  but  that  sherife  of  one  county  are  eligible  to  be 
knights  of  another. (i)(S9)  4.  That,  in  strictness,  aU  meipbers  ought  to 
have  been  inhabitants  of  the  places  for  which  they  are  chosen;(£)  but  this, 

ft)  4  Iiut,  47,  tf.  (ft)  fiio.  Jbr.  t  AirHanwnl,?.    Cmn.  Jodt.  35  Jdd& 

\t)  Beet«««lB2.  1604;  14  April.  1S14:  2!  Harch,  1630:  %  4,  I&  June;  IT 

(d)  Ibid.  Nm.  ins.    Hile  of  Pari.  114. 

\e\  Com.  Jonr.  t  Not.  1606.  (<)  4  Inn.  48.    WhlMlocke  of  Pul.  ch.  M,  100. 

J/)  Com.Uiaur.l8O<it.lU8.Bireb.l620,ITJ«n.lM.  lOi. 

<p)  com.  Jduf.  21JUL  U80.    4Iiiit  47.  (t)  Stat  1  Hen.  V.  c.  L    XEEeD.VLcU. 


(86)  This  is  called  the  Durham  act,  and  it  was  occasjoned  by  the  coiporation  of  Durham 
having,  upon  the  eve  of  an  election,  in  order  to  seire  one  of  the  caitdidates,  admitted 
215  honoraiy  freemen.  Some  corpoiations  have  the  power  of  admitting  honorary  free- 
men, viz..  peisona  who,  without  an;  previous  claim  or  pretension,  are  admitted  to  all  the 
franchises  of  the  corporation.  The  Durham  act  is  confined  to  persons  of  that  descriptioa 
soleljr.  It  has  frequently  been  contended,  that  if  honorary  freemen  are  created  for  the 
occasion,  that  ia,  merely  for  an  election  purpose,  it  is  a  ^nd  upon  the  rights  of  election; 
and  that  by  the  common  law,  as  in  other  cases  of  fraud,  the  admiseion  and  all  the  con- 
sequences would  be  null  and  void;  that  within  the  year,  by  the  statute,  fraud  was  pre- 
sumed; but  that,  after  that  time,  the  statute  left  the  necessity  of  proving  it  upon  those 
who  imputed  it  Siut,  in  the  Bedford  case,  (3  Doug.  91 ,}  the  committee  were  clearly  of 
opinion  that  the  objection  of  occasionality  did  not  lie  against  freemen  nude  above  a  year 
before  the  election.— Christian. 

(87)  Residence  as  a  householder  or  lodger,  is  now  a  uniform  qualification  in  counties 
and  boroughs  throughout  the  United  Kingdom;  the  difficulties  respecting  these  fian- 
chises  consist  in  the  ascertainment  of  the  law  respecting  rating,  on  which  the  household 
franchise  deftends,  and  in  the  distinction  of  a  householder  from  a  lodger, » for  the 
law  on  these  subjects  see  30  and  jr  Vict.,  c.  loa;  31  and  31  Vict.,  c.  4S,  c  41;  41  and  43 
Vict. ,  c.  16;  and  48  Vict ,  c.  3.  See  also  fbr  a  discussion  on  this  subject  Law  and  Custom 
of  Const.,  Anson  iii,  etieq. 

(88)  In  1785,  a  committee  of  the  house  of  commons  decided  that  a  person  who  had 
regularly  been  admitted  to  a  deacon's  orders  was  capable  of  being  a  member  of  that 
house.  (See  a  Lud.  369.)  The  celebrated  case  of  Mr.  Home  Tooke,  who  had  taken 
priest's  orders  early  in  hfe,  but  who  had  long  given  up  the  clerical  character,  brought 
this  question  fuUv  before  the  house,  and  produced  a  legislative  decision  which  sets  it 
finally  at  rest.  This  gentleman  havin?  been  returned  for  Old  Sarum,  and  taken  his  seat, 
a  committee  was  appointed  to  search  for  precedents  respecting  the  eligibility  of  the 
clergy  for  admission  into  the  house  of  commons,  who  reported  that  there  are  few  in- 
stances of  return  with  particular  additions  till  the  8th  of  Hen.  IV.;  for  then  the  practice 
of  returning  citizens  and  burgesses  bv  indentures  annexed  to  the  writs  first  prevailed, 
yet  they  find  five  with  the  addition  of  clericus.  In  the  course  of  the  discussion  on  the 
question,  the  prime  minister  proposed  that  a  bill  should  be  brought  in  to  declare  the 
clergy  ineligible,  and  by  that  means  to  remove  all  doubts  in  future.  The  statute  41 
Geo.  III.  c.  73  was  accordingly  pased.  by  which  it  ia  enacted  that  no  t>erson  having 
been  ordained  to  the  office  ofpriest  or  deacon,  is  or  shall  be  capable  of  being  elected  to 
serve  in  parliament  as  a  member  of  the  house  of  commons,  and  if  any  such  peivin  shall 
sit  in  the  house  he  shall  forfeit  500/,  a  day.  and  become  incapable  of  holding  any  prefer- 
ment or  office  under  his  majesty.  But  the  statute  was  not  to  extend  to  members  dniing 
that  parliament.— CHirrv. 

(tJ9)  Two  decisions  of  committees  are  agreeable  to  what  is  advanced  in  the  text.    In 

the  first,  it  was  determined  that  the  sheriff  of  Berkshire  could  not  be  elected  for  Abing- 

don,  a  borough  within  that  county,    (i  Doug.  419.)    In  the  second,  that  the  iheriff  et 
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having  been  long  disregarded,  was  at  length  entirely  repealed  by  statue  14 
Geo.  III.  c.  58.  5.  That  no  persons  concerned  in  tfie  management  of  any 
duties  or  taxes  created  since  1 692 ,  except  the  commissioners  of  the  treasm^,  (^  ) 
DOT  any  of  the  officers  following, (m)  (viz.,  commissioners  of  prizes,  trans- 
ports, sick  and  wounded,  wine  licenses,  navy,  and  victualling;  secretaries  01 
receivers  of  prizes;  comptrollers  of  the  army  accounts;  agents  for  regiments; 
governors  of  plantations  and  their  deputies;  officers  of  Minorca  or 
Gibraltar;  offices  of  the  excise  and  customs;  *clerlts  or  deputies  in  [^176 
the  several  offices  of  the  treasury,  exchequer,  navy,  victualling, 
admiralty,  pay  of  the  army  or  navy,  secretaries  of  state,  salt,  stamps,  appeals, 
wine  licenses,  hackney  coaches,  hawkers,  and  pedlars,)  nor  any  persons  that 
hold  any  new  office  under  the  crown  created  since  i705,(w)  are  capable  of 
being  elected  or  sitting  as  members,  (90)  6.  That  no  person  having  a  pen- 
sion under  the  crown  during  pleasure,  or  ibr  any  term  of  years,  is  capable 
of  being  elected  or  sitting.(tf)(9i)  7.  That  if  any  member  accepts  an 
ofBce  under  the  crown,  except  an  officer  in  the  army  or  navy  accepting 
a  new  commission,  his  seat  is  void;  but  such  member  is  capable  of  being 
re-elected.  ( /)  8.  That  all  knights  of  the  shire  ^all  be  actual  knights, 
or  sndi  notable  esquires  and  gentlemen  as  have  estates  sufficient  to  be 
knights,  and  by  no  means  of  the  degree  of  yeomen.  (7)  This  is  reduced 
to  a  still  greater  certainty,  by  ordaining,  9,  That  every  knight  of  a  shire 
shall  have  a  dear  estate  of  freehold  or  copyhold  to  the  value  of  six 
hundred  pounds  per  annum,  and  every  citizen  and  burgess  to  the  value  of 
three  hundred  pounds;  except  the  ddest  sons  of  peers,  and  of  persons  quali- 
fied to  be  knights  of  shires,  and  ^cept  the  members  for  the  two  universi- 
ties:(r)  which  somewhat  balanced  the  ascendant  which  the  boroughs  have 
gained  o^'er  the  counties,  by  obliging  the  trading  Interest  to  make  choice  of 
landed  men;  and  of  this  qualification  the  member  must  make  oath,  and  give 
the  particulars  in  writing,  at  the  time  of  his  taking  his  seat,  (j)  But,  sub- 
ject to  these  standing  restrictions  and  disqualifications,  every  subject  of  the 
realm  is  eligible  of  common  right;  though  there  are  instances  wherein  per- 
sons in  particular  circumstances  have  forfeited  the  common  right,  and  have 
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Bampshire  could  be  elected  for  the  town  of  Southampton,  within  that  conatj,  becanae 
Sonthampton  is  a  cotmty  of  itself,  and  is  as  independeilt  of  Hampshire  as  of  any  other 
county.    4  Dong,  87.— Christian, 

(90)  That  is,  while  they  hold  those  offices.  Persons  holding  contracts  for  the  public 
service  (aa  Geo.  III.  c.  45)  and  commissioners  for  auditing  public  accounts  (35  Geo.  III. 
c  5j)  are  ineligible.  But  the  former  statute  does  not  extend  to  corporations  or  com- 
panies, existing  at  the  passing  of  the  act,  of  ten  paitneis,  or  to  members  of  the  house 
upon  whom  puolic  contracts  may  devolve  by  descent,  marriage,  or  will,  until  they  have 
been  in  possession  of  the  same  for  twelve  months.    The  taw  is  simitaT  with  regard  to 

By  the  51  Geo.  III.  c.  119,  police  magistrates  appointed  under  that  act  ate  inehgible 
dnnng  the  continuance  of  their  office. 

By  the  5a  Geo.  III.  c.  144,  if  a  member  of  the  house  of  commons  become  bankrupt, 
be  u  during  twelve  calendar  months  from  the  issuing  of  the  commission,  unless  it  be 
Kiperseded,  or  be  pay  his  creditors,  incapable  of  ecercising  his  parliamentary  functions. 

By  tbe  6  Anne,  c.  7,  a.  36.  if  a  member  accept  any  office  of  profit  from  the  crown  (in 
eziatence  prior  to  1705)  he  thereby  vacates  his  seat,  but  he  may  be  re-elected. 

A  member  cannot  resign:  the  only  way  therefore  of  withdrawing  from  parliament  is  to 
obtain  from  the  crown  (which  is  a  matter  of  course)  the  stewardship  of  the  Chiltem 
Hundreds.  This  bein^  considered  an  office  of  profit  for  this  purpose,  is  a  convenient 
expedient  for  the  vacating  of  seats, — CHnrv. 

(91 )  But  be  may  be  re-dected.    Bowyer's  Com,  on  Const.  Law  Bt^.  (a  ed.  1846)  77 . 
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been  declared  iaeligible  for  that  parliament  by  vote  of  the  house  of  com- 
mons,(/)  or  forever  by  an  act  of  the  legislature.(w)(92)  But  it  was  an 
unconstitutional  prohibition,  which  was  grounded  on  an  ordinance  of  the 
houseof  lords,  (ic)  and  inserted  in  the  Am^'j  writs  for  the  parliament 
*177]  holden  at  Coventry,  6  Hen.  IV.,  that  no  apprentice  or  *other  man  of 
the  law  should  be  elected  a  knight  of  the  shire  therein:(;i;)  in  return 
for  which,  our  law  books  and  historians (jv)  have  branded  this  parliament 
with  the  name  oi  parliamenhim  indoctum,  or  the  lackleaming  parliament; 
and  Sir  Edward  Coke  observes,  with  some  spleen,  (■?)  that  there  was  never  a 
good  law  made  thereat. 

3.  The  third  point,  regarding  elections,  is  the  method  of  proceeding 
therein.  This  is  also  regulated  by  the  law  of  parliament,  and  the  sevei^ 
statutes  referred  to  in  the  margin;(a)  all  which  I  shall  blend  together,  and 
extract  out  of  them  a  summary  account  of  the  method  of  proceeding  to 
elections.  (93) 

As  soon  as  the  parliament  is  summoned,  the  lord  diancellor  (or,  if  a 
vacancy  happens  during  the  sitting  of  parliament,  the  speaker,  by  order  of 
the  house,  and  without  such  order,  if  a  vacancy  happens  by  death,  or  the 
member's  becoming  a  peer,  {94)  in  Uie  time  of  a  recess  for  upwards  of  twenty 

tl)  Bee  page  IGS.  IS.    le  Gdn.  Il 
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(qi)  This  clause  from  the  nord  though  has  been  added  since  1769,  the  time  when  the 
Middlesex  election  was  discussed  in  flie  house  of  commons.  The  learned  judge,  upon 
that  occanoD,  tnaiotained  the  incapacity  of  Mr.  Wilkes  to  be  reelected  that  parl^ment, 
in  consequence  of  his  eiDnlsion;  and,  as  he  had  not  mentioned  ezpulsion  as  one  of  the 
disqualifications  of  a  candidate,  the  precedingsentence  was  cited  against  him  in  the  house 
of  commons;  and  he  was  alterwarda  attacked  upon  the  same  ground  by  Junius,  (leL  18,) 
and,  as  I  conceive,  undeservedly;  for  hard  would  be  the  fete  of  authors,  if,  while  they  are 
laboring  to  remove  the  errors  of  others,  they  should  forever  be  condemned  to  retain  their 
own,— CHrrrv. 

(93)  Until  1871  members  of  the  house  of  commons  were  elected  by  a  show  of  hands  at 
a  duly  Bummoued  meeting,  and  if  a  poll  was  called  for  it  took  place,  with  the  sheriff  as 
presiding  and  returning  officer.  The  electors  declared  their  choice  viva  voce.  By  statute 
passed  in  187J  the  law  now  is  and  has  been  since  December  31,  1880,  when  it  took  effect, 
that  all  elections  for  members  of  parliament  must  be  by  secret  ballot. 

If  a  candidate  is  considered  unduly  returned  to  parliament,  the  petition  is  presented  to 
the  court  of  Common  Pleas  and  the  case  is  to  be  tried  by  one  of  the  puisne  judges  of  the 
Superior  Courts  without  a  jury.     31  and  32  Vict,  c,  125. 

(94)  With  regard  to  a  vacancy  by  death  or  a  peerage  during  recess,  stat.  24  Geo.  III.  ( 
a,  C,  26,  which  repeals  the  former  statutes  upon  this  subject,  provides  that  if  durinK  any 
recess  anytwo  members  give  notice  to  the  speaker  by  a  certificate  under  their  hands  that 
there  is  a  vacancy  by  death,  or  that  a  writ  of  summon*  has  issued  under  the  creat  seal  to 


icy  by  ,  

call  up  any  member  to  the  house  of  lords,  the  speaker  shall  forthwith  give  notice  of  it  to 
be  inserted  in  the  Gazette,  and  at  the  end  of  fourteen  days  after  such  insertion  he  shall 
issue  his  warrant  to  the  clerk  of  the  crown,  commanding  hicn  to  make  out  a  new  writ  fbr 
the  election  of  another  member.  But  this  shall  not  extend  to  any  case  where  there  is  a 
petition  depending  concerning  such  vacant  seat,  or  where  the  writ  for  the  election  of  the 
member  so  vacating  had  not  been  returned  fifteen  days  before  the  end  of  the  last  sitting 
of  the  house,  or  where  the  new  writ  cannot  issue  before  the  next  meeting  of  the  house 
for  the  despatch  of  business.  And  to  prevent  any  impediment  in  the  execution  of  this 
act  by  the  speaker's  absence  from  the  kingdom,  orby  the  vacancy  of  his  seat,  at  the  begin- 
ning of  every  parliament  he  shall  appoint  any  number  of  membera.  from  three  to  seven 
inclusive,  and  shall  publish  the  appointment  in  the  Gazette.  These  members,  in  the 
absence  of  the  speaker,  shall  have  the  same  authority  as  is  given  to  him  by  this  statute. 
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days)  sends  bis  warrant  to  the  clerk  of  the  crown  in  chancery;  who  there- 
upon issues  out  writs  to  the  sheriff  of  every  county ,  for  the  Section  of  all  the 
members  to  serve  for  that  county,  and  every  city  and  borough  therein. 
Within  three  days  after  the  receipt  of  this  writ,  the  dierifT  is  to  send  his 
precept,  under  his  seal,  to  the  proper  returning  officers  of  the  cities  and 
boroughs,  commanding  them  to  elect  their  members;  and  the  said  returning 
officers  are  to  proceed  to  election  within  eight  days  from  the  receipt  of  the 
precept,  giving  four  days'  notice  of  the  same;(^)  and  to  return  the  per- 
sons chosen,  together  with  the  precept,  to  the  sheriff. 

But  elections  of  knights  of  the  shire  must  be  proceeded  to  by  the 
sheriffs  themselves  in  person,  at  the  next  county  court  *that  shall  [*I78 
hajqien  after  the  delivery  of  the  writ.  (95)  The  county  court  is  a 
cottrt  held  every  month  or  oflener  by  the  sheriff,  intended  to  try  little  causes 
not  exceeding  the  value  of  forty  shillings,  in  what  part  of  the  county  he 
pleases  to  appoint  for  that  purpose;  but  for  the  election  of  knights  of  the 
shire  it  must  be  held  at  the  most  usual  place.  If  the  county  court  falls  upon 
the  day  of  delivering  the  writ  or  within  six  days  after,  the  sheriff  may 
adjourn  the  court  and  election  to  some  other  convenient  time,  not  longer  than 
sixteen  days,  nor  shorter  than  ten;  but  he  cannot  alter  the  place,  without  the 
consent  of  all  the  candidates:  and,  in  all  such  cases,  ten  days'  public  notice 
must  be  given  of  the  time  and  place  of  the  election. 

And,  as  it  is  essential  to  the  very  being  of  parliament  that  elections  should 
be  absolutely  free,  therefore  all  undue  influences  upon  the  electors  are  illegal 
and  strongly  prohibited. (96)  For  Mr.  Locke(f)  ranks  it  among  those 
breachesof  trust  in  the  executive  magistrate,  which,  according  to  his  notions, 
amount  to  a  dissolution  of  the  government,  "  if  he  employs  the  force,  treasure, 
and  offices  of  the  society,  to  corrupt  the  representatives,  or  openly  to  pre- 
engage  the  electors,  and  prescribe  what  manner  of  persons  shidl  be  chosen. 
For,  thus  to  regulate  candidates  and  electors,  and  new-model  the  ways  of 
election,  what  is  it,"  says  he,  "  but  to  cut  up  the  government  by  the  roots, 
and  poison  the  very  fountain  of  public  security  f  "     As  soon ,  therefore,  as  the 

(ft)  In  tbe  bonwgh  of  Mew  Sborelum.  tn  Sonei.       miut  be  wtltiln  taebxOAjt,  vlth  c^d>fi'  Dotlmof 
wbereln  certnlD  fteeholden  of  tbe  cooDty  are  en-      tbe  nine. 
UUedtoTotebrBUtulellOeo-IU.  cW.theelecllon         U)  On  GotL  p.  %  1 222. 

These  are  the  only  cases  provided  for  by  act  of  parliament;  so,  for  any  other  apedefl  of 
Tacan<^  no  writ  can  iasue  during  a  recess. — Chkistiun. 

(95)  The  present  provisions  of  the  law  wilh  respect  to  the  conduct  of  an  election  de- 
pend upon  the  Parliamentary  and  Mnnicipal  ElectionB  Act,  better  known  as  the  Ballot 
Act  of  1872.     See  35  and  36  Vict  c,  33 

(96I  Bytheancient  common  lawofthc  land,  and  by  the  declaration  of  rights,  i  W.  and 
M.  St.  3,  c  2.  The  .1  Ed,  I.  c.  5  is  also  cited;  but  Mr.  Christianobservesthat  it  related  to 
theelectionofsheri^,  coroners,  etc.,  forparliamentary  representation  was  then  unknown. 
It  has  been  decided  tlut  a  wager  between  two  electors  upon  the  success  of  their  respective 
candidates  is  illegal,  because,  if  pennitted,  it  would  manifestly  corrupt  the  freedom  trf' 
elections,     i  T.  R.  55. 

Thehouseof  commons  has  also  pasaed  resolutions  on  the  subject  to  tbe  following  effect: 
— "  The  sending  of  warrants  or  letters  to  constables  or  other  officers  to  be  communicated 
lo  electors  when  a  member  is  to  be  chosen  to  serve  in  parliament,  or  threatening  the  clec- 
tora,  is  unparliamentary,  and  a  violation  of  the  right  of  election."     9  Jour.  191. 

"It  is  highly  criminal  in  any  minister  or  servant  under  the  crown,  directly  or  indi- 
rectly, to  use  the  powers  of  office  to  influence  the  election  of  representatives;  and  any 
attempt  at  such  influence  will  always  be  resented  by  this  house,  asaimedatitsownhonttr, 
digni^,  and  independence,  as  an  infringement  of  the  dearest  rights  of  every  sut>ject 
thronghont  the  empire,  and  tending  to  sap  the  bans  of  this  free  and  happy  constitution." 
I7jonr.  507. 

"  It  is  a  high  infi-ingement  of  the  libertiea  and  privileges  of  the  house  of  commons  for 
any  lord  of  parliament,  or  lord  lieutenant  of  any  county,  to  concent  himself  in  the  elec- 
tion of  any  member  of  parliament"  This  is  passed  at  the  commencement  of  every 
MMion.— CniTTV. 
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time  and  place  of  election,  either  in  counties  or  boroughs,  are  fixed,  all 
soldiers  quartered  in  the  place  are  to  remove,  at  least  one  day  before  the 
election,  to  the  distance  of  two  miles  or  more;  and  not  to  return  till  one  day 
after  the  poll  is  ended.  Riots  likewise  have  been  frequently  determined  to 
malce  an  election  void.  By  vote  also  of  the  house  of  commons,  to  whom 
alone  belongs  the  power  of  determining  contested  elections,  no  lord  of  par- 
liament, or  lord  lieutenant  of  a  county,  hath  any  right  to  interfere  in  the 
elections  of  commoners;  and,  by  statute,  the  lord  warden  of  the  cinque  ports 

shall  not  recommend  any  members  there. (97)     If  any  officer  of  the 
1'i79]     excise,  customs,  stamps,  *or  certain  other  branches  of  the  revenue, 

presume  to  intermeddle  in   elections,  by  persuading  any  voter  or 
dissuading  him,  he  forfeits  100/.  and  is  disabled  to  hold  any  office. 

Thus  are  the  electors  of  one  branch  of  the  legislature  secured  from  any 
undue  influence  from  either  of  the  other  two,  and  from  all  external  violence 
and  compulsion.  But  the  greatest  danger  is  that  in  which  themselves  co- 
operate, by  the  infamous  practice  of  bribery  and  corruption.  (98)  To  prevent 
which  it  is  enacted,  that  no  candidate  shall,  after  the  date  (ustially  called  the 
teste)  of  the  writs,  or  after  the  vacancy,  give  any  money  or  entertainment  to 
his  electors,  or  promise  to  give  any,  either  to  particular  persons,  or  to  the 
place  in  general,  in  order  to  his  being  elected:  on  pain  of  being  incapable  to 
serve  for  that  place  in  parliament.  (99)  ( 100)     And  if  any  money,  gift,  office. 
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I98)  This  is  a  disqualification  for  the  House  of  Commons  now. 

|w)  This  incapacity  arises  from  the  7  W.  HI.  c.  4,  commonly  called  the  Treating  act, 
and  the  49  Geo.  III.  c  iiS,  passed  for  the  better  secorinK  the  independence  and  puritr 
of  parliamenL  These  actscnact,  that  the  candidate  oEFending  against  these  statutesahaQ 
be  disabled  and  incapacitated  to  serve  in  thai  parliament  for  such  county,  etc.  The 
obvious  meanine  of  these  words  and  of  the  rest  of  the  statutes  is,  that  treating  vacates 
that  election  only,  and  that  the  candidate  is  no  way  disqualified  from  being  re-elected 
and  sitting  upon  a  second  retnm.  See  the  second  case  of  Norwich,  1787,  3  Lud.  455. 
Though  the  contrary  was  determined  in  the  case  of  Honiton,  1781,  ib.  iSi. 

But  after  the  general  election  in  1796.  the  return  of  one  of  the  membera  for  the 
borough  of  Southward  was  declared  void  by  a  committee,  because  it  was  proved  that  he 
had  treated  dnrit^  the  election.  Upon  that  vacancy  he  oEFered  himself  ^;ain  a  candi- 
date, and  having  a  majority  of  votes  was  returned  as  duly  elected;  but,  upon  the  petition 
of  the  other  candidate,  the  next  committee  determined  that  the  sitting  memMT  wu 
Ineligible,  and  that  the  petitioner  ought  to  have  been  returned.  And  he  took  his  seat 
accordingly. 

It  has  been  supposed,  that  the  payment  of  traveling  expenses,  and  a  compcnsatioti  for 
loss  of  time,  were  not  treating  or  bribery  within  this  or  any,  other  statute;  and  a  trill 
passed  the  house  of  commons  to  subject  such  cases  to  the  penalties  imposed  by  a  Geo. 
II.  c.  34  npon  persons  gnilty  of  briberv.  But  this  bill  waa  rejected  in  the  house  of  loida 
by  the  opposition  of  Itwl  Mansfield,  who  strenuonaty  maintained  that  the  bill  waa  super- 
fluous; Uiat  such  conduct,  by  the  laws  in  being,  was  clearly  illegal,  and  subject,  in  a 
court  of  law,  to  the  jKUalties  of  bribery.  {3  Lud.  67. )  Indeed,  it  is  so  repugnant  both 
to  the  letter  and  spirit  of  these  statutes,  that  it  is  suiprising  Uiat  sudi  a  notion  and  prac- 
tice should  ever  have  prevailed;  and  that  though  it  ts  certainly  to  be  regretted  that  any 
elector  should  be  prevented  by  his  poverty  from  exercising  a  valuable  privilege,  yet  ft 
probably  would  be  a  much  greater  injury  to  the  country  at  large  if  it  were  deprived  of 
the  services  of  all  gentlemen  of  moderate  fortune,  bj^  the  legalizing  of  such  a  practice, 
even  with  the  most  equitable  restrictions,  not  to  mention  the  door  that  it  might  open  to 
the  grossest  impurity  and  corruption. — Christian. 

However,  the  49  Geo.  HI.  c.  1 13.  s.  i,  provides  that  nothing  in  that  act  contained  shall 
extend  or  be  construed  to  extend  to  any  money  paid  or  agreed  to  be  paid  to  or  by  any 
person  for  any  Wal  expense  bona  fide  incurred  at  or  concerning  any  election.  Ana 
lord  Ellenborougb  and  Mr.  Baron  Thompson  have  held  at  nisi  pnus,  that  a  reasonable 
compensation  for  the  loss  of  time  and  traveling  expenses  is  not  illegal.  1  Peckw.  iSa. — 
ChitTY. 

(too)  In  the  sessions  of  1806,  Mr.  Tiemey  brought  in  a  bill  to  prevent  the  candidates  froin 
conveying  the  electors  at  their  expense.     That  excellent  bill  waa  opposed  by  Idr,  Fox, 
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employment,  or  reward  be  given  or  promised  to  be  given  to  any  voter  at  any 
time,  in  order  to  influence  him  to  give  or  withhold  bis  vote,  as  well  he  that 
takes  as  he  that  offers  such  bribe  forfeits  500/.,  and  is  forever  disabled  from 
voting  and  holding  any  office  iu  any  corporation;  unless,  before  conviction, 
he  will  discover  some  other  offender  of  the  same  kind,  and  then  he  is 
indemnified  for  his  own  offence.(i/)(ioi)  The  first  instance  that  occurs,  of 
election  bribery,  was  so  early  as  13  Eliz.,  when  one  Thomas  Longe  (being  a 
simple  man  and  of  small  capacity  to  serve  in  parliament)  acknowledged  ^at 
he  had  given  the  returning  officer  and  others  of  the  borough  for  which  he 
was  chosen,  four  pounds  to  be  returned  member,  and  was  for  that  premium 
elected.  But  for  this  offence  the  borough  was  amerced,(t03)  the  member 
was  removed,  and  the  ofBcer  fined  and  imprisoned. (^)  But  as  this  practice 
hath  since  taken  much  deeper  and  more  universal  root,  it  bath  occasioned  the 
making  of  these  wholesome  statutes;  to  complete  the  efficacy  of  which, 
there  is  nothing  wanting  but  resolutioa,  and  integrity  to  put  them  in  strict 
execution. (103) 


aictedfliMandlnhmynpoDftllwtiowerafriilllror  «)  4  lut.  28.    Hftl«  of  Pail.  lU.    Com.  JOUI.  M 

corruption  at  electloni:  but.  If  Uie  peiwn  cullt*       ukd  11,  Mar,  ISTl. 
cittiTlcled  aaotber  ontDder,  be  «m  reatortd  to  hu 


who  BT^ed  that  it  would  be  iujurions  to  the  popiU&r  put  of  the  gDTcniment  by  redncii^ 
the  number  of  electors. 

But  Hnrely  the  popnlor  part  of  the  government  sustains  an  infinitely  greater  Iom  from 
the  diminution  of  the  number  of  the  eligible;  for  many,  by  the  preaent  practice,  are 
totally  precluded  from  serving  their  country  in  parliament,  whom  the  resident  electors, 
those  who  are  beat  ocquaintea  with  their  merits,  would  think  the  fittest  objects  of  thdr 

If  an  innkeeper  ftuniahes  proviMona  to  the  voters,  contrary  to  the  7  W,  III.  e.  4, 
though  at  the  express  request  or  order  of  one  of  the  candidates,  he  cannot  aftcTwanu 
maintain  an  action  against  that  candidate,  as  courts  of  justice  will  not  enforce  the  per* 
fbitnanqe  of  a  contract  made  in  direct  violation  of  the  general  law  of  the  country.  1  Boa. 
&  Pull.  264-— Christian, 

And  according  to  the  judgment  of  Eyre,  Ch.  J.,  in  that  case,  and  the  decision  in  Lof- 
houae  V.  Wharton.  I  Camb.  5^,  the  acta  inade  no  difference  ttetween  resident  and  non> 
resident  voters,  and  the  candidate  cannot  legally  defray  the  traveling  or  other  expenses 
of  voters. — Chitty. 

(101 )  This  is  enacted  by  3  Geo.  II.  c.  34,  explained  and  enlarged  by  9  Geo.  II.  c.  38, 
ai^  t6  Geo.  II.  c.  11;  but  these  statutes  do  not  create  any  incapacity  of  ritting  in  Uie 
bouse;  that  depends  solely  upon  the  Treating  act  mentioned  in  the  note  anU,  179,  n.  jo. 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  an  elector  money  to  vote  for 
him,  though  he  afterwards  votes  for  another.  (3  Burr.  1335.  ]  And  it  has  been  decided 
that  such  vote  will  not  be  available  to  the  person  to  whom  it  may  afterwards  be  given 
gratuitously.  But  the  propriety  of  that  decision  has  been  questioned  by  resjwctable 
authority,  (a  Doug.  416.)  Besides  the  penalties  imposed  by  the  legislature,  bribery  b 
a  crime  at  common  law,  and  punishable  by  indictment  or  information,  though  the  court 
of  King's  Bench  will  not  in  ordinary  cases  grant  an  information  within  two  years,  the 
time  within  which  an  action  may  be  brou^t  for  the  penalties  under  the  statute.  (3 
Burr.  133s,  1359.)  But  this  rule  doea  not  affect  a  prosecution  by  an  indictment,  or  by  an 
information  bv  the  attorney-general,  who  in  one  case  was  ordered  by  the  house  to  prose- 
cute two  gentlemen  who  hadprocui^  themselves  to  be  returned  by  bribery:  they  were 
convicted,  and  sentenced  by  the  court  of  King's  Bench  to  pay  each  a  fine  of  1000  marks, 
and  to  be  imprisoned  blx  months.  (4  Doug.  393.)  In  an  action  for  bribery,  a  person 
may  be  a  witness  to  prove  the  bribery,  although  he  admits  that  he  intends  to  avail  hitn- 
self  of  the  conviction  in  that  action  to  protect  himself  as  the  first  discoverer,  iuan  action 
brought  against  him  for  the  same  oSence.     4  East.  180.— Christiam, 

[  loa )  Lord  Mansfield  observed  upon  this,  that  there  could  be  no  fine  set  In  the  house 
of  commons;  it  must  have  been  in  the  atarchamber,  (3  Burr-.  1336;)  but  the  journals  of 
the  commons  on  thedayreferxed  toby  the  learned  jiuige  expressly  state,  that  it  isordered 
by  this  house  that  a  fine  of  twenty  pounds  be  assessed  upon  the  corporation  for  their  said 
lewd  and  slanderous  attempt. 

[103)  The  legislature  has  exerted  its  utmost  enei^es,  especially  of  late  years,  t>iit 
inefie<:tually,  to  check  these  dangerous  and  demoralizing  courses.  At  length,  fn  the  year 
1854,  all  existing  statutes  on  the  subject  were  repealed,  and  other  provisions  aubstitnted. 
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*i8o]  *  Undue  iofluence  being  thus  (I  wbh  the  depravity  of  mankind 
would  permit  me  to  say,  effectually)  guarded  against,  the  election  is 
to  be  proceeded  to  on  the  day  appointed;  the  sheriff  or  other  returning  officer 
first  taking  an  oath  against  bribery,  and  for  the  due  execution  of  his  office. 
The  candidates  likewise,  if  required,  must  swear  to  their  qualification;  and 
the  electors  in  counties  to  theirs;  and  the  electors  both  in  counties  and 
boroughs  are  also  compellable  to  take  the  oath  of  abjuration  and  that  against 
bribery  and  corruption.  And  it  might  not  be  amiss,  if  the  members  elected 
were  bound  to  take  the  latter  oath,  as  well  as  the  former;  which  in  all 
probability  would  be  much  more  effectual,  than  administering  it  only  to  the 
electors.  { 104) 

The  election  being  closed,  the  returning  officer  in  boroughs  returns  his 
precept  to  the  sheriff,  with  the  persons  elected  by  the  majority,  and  the 
sheriff  returns  the  whole,  together  with  the  writ  for  the  county,  and  the 
knights  elected  thereupon,  to  the  clerk  of  the  crown  in  chancery,  before 
the  day  of  meeting,  if  it  be  a  new  parliament,  or  within  fourteen  days  after 
the  election,  if  it  be  an  occasional  vacancy,  and  this  under  penalty  of  500/. 
If  the  sheriff  does  not  return  such  knights  only  as  are  duly  elected,  he  for- 
feits, by  the  oM  statutes  of  Hen.  VI.,  100/.,  and  the  returning  officer  in 
boroughs  for  a  like  false  return  40/.;  and  they  are  besides  liable  to  an  action, 
in  which  double  damages  shall  be  recovered,  by  the  latter  statutes  of  king 
William:  and  any  person  bribing  the  returning  officer  shall  also  forfeit  300/. 
But  the  members  returned  by  him  are  the  sitting  members,  until  the  house 
of  commons,  upon  petition,  shall  adjudge  the  return  to  be  false  and  illegal. 
The  form  and  manner  of  proceeding  upon  such  petition  are  now  regulated 
by  statute  10  Geo.  III.  c,   10,(105)   (amended  by  11  Geo.  III.  c.  42,  and 

together  witli  an  entirely  new  mode  of  conducting  eteetiona,  by  an  act  entitled  "The 
Coirupt  Practices  and  Prevention  Act."  This  statute  defines  carefully  and  comprehen- 
sively what  constitutes  Bribery,  Treating,  and  Undue  Infiuence;  imposes  serious  penal- 
ties; totally  prohibits  acts  formerly  found  to  be  modes  of  exercising  corrupt  influence; 
and  strictly  hmits  legitimate  expenses,  requiring  them  to  be  paid  only  through  an  officer 
called  the  election  auditor,  whose  accounts  are  to  be  published;  and  fiiuilly  disables  a 
candidate,  declared  by  an  election- committee  guilty,  by  himself  or  his  agents,  of  bribery, 
treating,  or  undue  influence,  from  being  elected  or  sitting  in  the  house  of  commons,  for 
the  place  vhere  the  ofience  was  committed,  during  the  parliament  then  in  existence. 
17  and  18  Vict.  c.  102.— WAkRKN. 

(104)  All  electors  are  compellable  before  they  vote  to  take  the  oaths  of  allegiance  and 
supremacy,  7  &  8  W.  III.  c.  37.  And  by  the  35  Geo.  III.  c.  84,  all  electors  for  cities  and 
boroughs  shall  swear  to  their  name,  condition,  or  profession,  and  place  of  abode;  and 
also,  like  freeholders  in  countries,  that  they  believe  they  ar«  of  the  age  of  twenty.one, 
and  that  they  have  not  been  polled  before  at  that  election.  And  by  the  same  statute  it 
is  enacted,  that  if  a  poll  is  demanded  at  any  election  for  any  county  or  place  in  England 
or  Wales,  it  shall  commence  either  that  day^  or  at  the  farthest  upon  the  next,  and  shall 
be  continued  from  day  to  day  (Sundays  excepted)  until  it  be  finished;  and  it  shall  be 
kept  open  seven  hours  at  the  least  each  day,  oetween  eight  in  the  morning  and  eight  at 
night;  but  if  it  should  be  continued  till  the  isth  day,  then  the  returning  officer  shall 
close  the  poll  at  or  before  three  in  the  afternoon,  and  shall  immediately,  or  on  the  next 
day,  publicly  declare  the  names  of  the  persons  who  have  a  majority  of  votes;  and  he 
shall  forthwith  make  a  return  accordingly,  unless  a  scrutiny  is  demanded  by  any  candi- 
date, or  by  two  or  more  of  the  electors,  and  he  ^lall  deem  it  necessary  to  grant  the  same, 
in  which  case  it  shall  be  lawful  for  him  to  proceed  thereupon;  but  so  as  that,  in  all  cases 
of  a  general  election,  if  he  has  the  return  of  the  writ,  he  shall  cause  a  return  of  the 
members  to  be  filed  in  the  crown  office  on  or  before  the  day  on  which  the  writ  is  returnable. 
If  he  is  a  returning  officer  acting  under  a  precept,  he  shall  make  a  return  of  the  members 
at  least  six  days  Mfore  the  day  of  the  return  of  the  writ;  but  if  it  is  not  a  general  elec- 
tion, then,  in  case  of  a  scrutiny,  a  return  of  the  member  shall  be  made  within  thirty  days 
after  the  close  of  the  poll.  Upon  a  scrutiny,  the  returning  officer  cannot  compel  any 
witness  to  be  awom,  though  the  statute  gives  him  power  to  administer  an  oath  to  those 
who  consent  to  take  iL — CaiusTiAN. 

(105)  This  statute  is  better  known  by  the  nameof  Grenville'sact,  and  it  has  justly  con- 
ferred immortal  honor  upon  its  author.    The  select  coomiittees  appointed  pursuant  to 
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made  perpetual  by  14  Geo.  III.  c.  15,)  which  directs  the  method  of  choos- 
ing by  lot  a  select  committee  of  fifteen  members,  who  are  sworn  well  and 
truly  to  try  the  same,  and  a  true  judgment  to  give  according  to  the  evidence. 
And  this  abstract  of  the  proceedings  at  elections  of  knights,  citizens,  and 
burgesses,  concludes  our  inquiries  into  the  laws  and  customs  more  peculiarly 
relative  to  the  house  of  commons. 

*VI.  I  proceed  now,  sixthly,  to  the  method  of  making  laws,  which  [*i8i 
is  much  the  same  in  both  houses;  and  I  shall  touch  it  very  briefly, 

tliia  Etatute,  have  ezamiiied  and  decided  the  important  rights  of  election  with  a  degree 
of  purity  and  judicial  diacriminatton  highly  honorable  to  themselves;  and  which  were 
still  more  satisfactory  to  the  public,  from  the  recollection  of  the  very  difierent  mamier 
in  which  these  questions,  prior  to  1770,  had  been  treated  by  the  bouse  at  Urge. 

But  this  act  has  been  much  improved  by  25  Geo.  III.  c.  84,  and  j8  Geo.  IH,  c.  52,  33 
Geo.  III.  c.  I,  36  Geo.  III.  c.  59,  43  Geo.  III.  c.  84,  all  which  provisions  are  made  per- 
petual by  47  Geo.  III.  Stat,  i,  c.  i.  By  these  statutes,  any  person  may  present  a  petition 
complaining  of  an  undue  election;  but  one  subscriber  of  the  petitioner  must  enter  into  a 
reco^iiance,  himself  in  2aal.  with  two  sureties  of  lool.  each,  to  appear  and  support  his 
petition;  and  then  the  house  shall  appoint  some  day  beyond  fourteen  daysafter  the  com- 
mencement of  the  session  or  the  return  of  the  writ,  and  shall  give  notice  to  the  petitioner 
and  the  sitting  members  to  attend  the  bar  of  the  house  on  that  day  by  themsefves,  their 
counsel  or  agents:  this  day,  however,  may  be  altered,  but  notice  shall  be  given  of  the 
new  day  appointed.  On  the  day  fixed,  if  100  members  do  not  attend,  the  house  shall 
adjourn  firom  day  to  day,  except  over  Sundays,  and  for  any  onml>er  of  days  over  Christ- 
mas day,  Whitsunday,  and  Good  Friday,  and  when  100  or  more  members  are  present, 
the  bouse  shall  proceed  to  no  other  business  except  swearing  in  members,  receiving 
reports  from  committees,  amending  a  return,  or  attending  his  majesty  or  commissioners 
'  ■"■   ^'       '     '"     ""      ■""        ""        I  the  house  is  enabled  to  receiveames- 

_  .  _  /be  neceasaiy  for  the  prose- 

cution of  an  impeachment  on  the  days  appointed  for  the  trial.  Then  the  names  of  all 
the  members  belongingtothe  house  are  put  into  stx  boxes  or  glasses  in  equal  numbera,  and 
the  clerfc  ahall  draw  a  name  from  each  of  the  glasses  in  rotation,  which  name  shall  be 
read  by  the  speaker,  andtf  the  person  is  present,  and  not  disqualified,  it  is  pot  down;  and 
in  this  manner  they  proceed,  till  fbrty-nmc  such  names  are  collected.  But  be»des  these 
forty-nine,  each  party  shall  select,  out  of  the  whole  number  present,  one  person,  who 
shall  be  the  nominee  of  that  party.  Members  who  have  voted  at  that  election,  or  who 
are  petitioners,  or  are  petitioned  against,  cannot  serve;  and  persons  who  are  sixty  years 
of  age,  or  who  have  served  before,  are  excused  if  they  require  it;  and  others  who  can 
show  any  material  reason  may  also  be  excused  by  the  indulgence  of  the  house.  After  49 
names  are  so  drawn,  lists  of  them  ahali  be  given  to  the  respective  parties,  who  shall  with- 
draw, and  shall  alternately  atrilce  off  one  (Uie  petitioners  beginning)  till  they  are  reduced 
to  13;  and  these  thirteen,  with  the  two  nominees,  constitute  the  select  committee.  If 
there  are  three  parties,  they  shall  alternately  strike  off  one;  and  in  that  case  the  thirteen 
shall  choose  the  two  nominees. 

The  members  of  the  committee  shall  then  be  ordered  by  the  house  to  meet  within  34 
hours,  and  they  cannot  adjourn  for  more  than  24  hours,  except  over  Sunday,  Christmas- 
day,  and  Good  Friday,  without  leave  of  the  house;  and  no  member  of  the  committee 
shall  absent  himself  without  the  permission  of  the  house.  The  committee  shall  not  in 
any  case  proceed  to  business  with  fewer  than  thirteen  mem1}ers;  and  they  are  dissolved 
if  for  three  successive  days  of  sitting  their  number  is  less  than  that,  unless  they  have  aat 
14  days,  and  then  they  may  proceed,  though  reduced  to  12;  and  if  25  days  to  11;  and 
they  continue  to  ait  notwithstanding  a  prorcvation  of  the  parliament.  All  the  fifteen 
members  of  the  committee  take  a  solemn  oatE  in  the  house,  that  they  will  give  a  true 
judgment  according  to  the  evidence;  and  every  question  is  determined  by  a  majoritr. 

The  committee  may  send  for  witnesses  and  examine  them  upon  oath,  a  power  which 
the  house  of  commons  does  not  possess;  and  if  they  report  that  the  petition  or  defence  is 
frivolous  or  vexatious,  the  party  aggrieved  shall  recover  costs. 

By  the  11  Geo.  III.  c.  5a,  if  100  or  more  members  are  present,  but  if,  upon  the  drawing 
by  lot  49  not  set  aside  nor  excused  cannot  be  completed,  the  house  shall  then  adjourn,  as 
if  100  had  not  attended.  And  to  prevent  the  public  business  being  delayed  by  the  want 
of  a  sufficient  attendance  to  form  a  select  committee,  the  36  Geo.  III.  c.  59  has  provided, 
that  when  a  sufficient  number  of  members  are  not  present  for  that  purpose,  the  house, 
before  they  adjourn,  may  proceed  to  the  Order  for  the  call  of  the  house,  if  it  has  been 
previonsly  fixed  for  that  day,  or  they  may  adjourn  such  call,  or  they  may  order  it  to  be 
called  on  any  future  day,  and  may  make  snch  order  relative  thereto  as  they  think  fit  for 
enforcing  a  soffident  attendance  of  the  members. — Christian. 
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beginning  in  the  house  of  commons.  But  first  I  must  premise,  that  fiir 
de^>atch  of  business  eadi  house  of  parliament  has  its  speaker.  The  speaker 
of  the  house  of  lords,  whose  office  it  is  to  preside  there,  and  manage  the 
formality  of  business,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
seal,  or  any  other  appointed  by  the  king's  commission:  and,  if  none  be  so 
appointed,  the  house  of  lords  (it  is  said)  may  elect.  The  speaker  of  the 
house  of  commons  is  chosen  by  the  house ;  ( 1 06)  but  must  be  approved  by  the 
king.  ( 107 )  And  herein  the  usage  of  the  two  houses  differ,  that  the  speaker 
of  the  house  of  commons  cannot  give  his  opinion  or  argue  any  question  in 
the  house;  but  the  speaker  of  the  house  of  lords,  if  a  lord  of  parliament,  may. 
In  each  house  the  actof  the  majonty(  108)  binds  the  whole;  and  this  majority 

( 106)  Mr.  Hume  Is  mistakeii,  who  says  that  Peter  de  U  Mere,  chosen  in  the  first  parlia- 
ment of  R.  IL,  was  the  fiiat  apeaker  of  the  commons,  (3  vol.  3;)  for  we  find  in  the  rolls 
of  parlisment,  (51  Bdw.  III.  No.  87,)  that  Sir  Thomas  Hungeribrd,  ehivatier,  qui  avoU 
Us  parolles  des  communes  en  cest  parlnient  [knight  who  had  the  votes  of  the  commons 
in  that  parliament],  addressed  the  king  in  the  name  of  the  commons,  in  that  jubilee  year, 
to  pray  that  he  would  pudou  several  persons  who  had  been  convicted  in  impeachments. 

{ 107 )  Sir  Edward  Coke,  npou  being  elected  speaker  in  15^,  in  his  address  to  the  throne, 
declared,  "  this  is  onljr  as  yet  s  nomination,  and  no  election,  until  your  majesty  giveth 
allowance  and  approbation.  (a  Hats.  154.)  But  the  house  of  commons  at  present  would 
scarce  admit  their  speaker  to  hold  auch  language.  Till  Sir  Fletcher  Norton  was  elected 
speaker,  29  Nov.  1774,  every  {gentleman  who  waa  proposed  to  fill  that  honorable  office 
affected  great  modesty,  and,  if  elected,  was  almost  forced  into  the  chair,  and  at  the  same 
time  he  requested  permission  to  plead,  in  another  place,  his  excuses  and  inability  to  dis> 
charge  the  office,  which  he  used  to  do  upon  being  presented  to  the  king.  But  Sir  Fletcher 
Norton  was  the  first  who  disregarded  this  ceremony  both  in  the  one  house  and  in  the 
other.  His  successors,  Mr.  Comewall  and  Mr.  Addington,  requested  to  make  excuses  to 
the  throne,  but  were  refused  by  the  house,  though  Mr.  Addington,  in  the  beginning  of 
the  present  parliament,  36  Nov.  1790,  followed  the  example  of  Sir  Fletcher  Norton,  and 
intimated  no  wish  to  be  excused.  (See  i  Woodd.  5^)  Sir  John  Cust  waa  the  last 
speaker  who  addressed  the  throne  in  the  language  of  diffidence,  of  which  the  following 


sentence  may  serve  as  a  specimen: — "  I  can  now  be  an  humble  suitor  to  your  majes^, 
that  jou  would  give  your  faithful  commons  an  opportunity  of  rectifying  this  the  only 
inadvertent  step  which  they  can  ever  take,  and  be  graciouslv  pleased  to  direct  them  \r 


reply 


present  some  other  to  your  majesty,  whom  they  may  not  nereafler  be  sorry  to  have 
chosen,  nor  your  majesty  to  have  approved."     f6  Nov.  1761. )    The  chancellor  used  to 
s  mindsome  speech  of  compliment  and  encouragement,  but  now  he  shortly 
le  commons  that  his  majesty  approves  of  their  speaker,  who  claims  the  andent 
privileges  of  the  commons,  and  lien  they  return  to  their  own  house. 

Some  speakeis  npo~  "" "'"  "" '"""' '  ' '  ' 

larly  Thomas  NevUe 

communes sacrm rr^ia m  .^._   .  .  ._.  ,    _. _„._„_,_._„...._.         .._ 

disertiin  negoHo  sibi  eommisso  segessit,  ulomnititn  frasentium  plausueturlifid,* 
imam  sibi  laudem  comparavit,  cujus  /audi  sacra  regta  majestas  nort  modicum  exin 
ioHoris  cumulumadjecii,  nam  prasentibus  et  videntibus  dominis  spiritualibus  et  tempo- 
ralibus  et  regni  eommunibus  turn  equilis  aurali  honore  et  dignilate  ad  laudetH  Dn  et 
saiuti  Georgii  insignivit,  guod  netnini  tHortalium  per  ulla  ante  sacula  amiigisse  audi- 
vitnus. — [TTie  brother  of  lord  Abergavenny,  who,  being  chosen  speaker  by  the  commons, 
was  presented  to  his  sacred  majesty,  and  acted  so  correctly,  courteously,  prudently,  and 
eloquently  in  the  business  entrusted  to  him,  that  he  received  the  greatest  applause  and 
commendation  from  all  present,  to  which  praise  the  king  made  a  great  and  unparalleled 
addition:  for  in  the  presence  of  the  lords  spiritual  and  temporal,  and  the  commons  of  the 
kingdom,  he  conferred  on  him  the  honor  and  dignity  of  knighthood,  to  the  praise  of  God 
andSL  George,  which  we  have  never  heard  that  anyone  ever  before  attained  under  such 
circumstances.]— 6  Hen.  VIII.  1  Lords'  Jour.  30.— CHRISTtAN. 

"The  Vice-President  of  the  United  States  shall  be  President  of  the  Senate,  but  shall 
have  no  vote  unless  they  be  equally  divided.  The  Senate  iball  choose  their  other  oSicera, 
and  also  a  president^rv  tempore  in  the  absence  of  the  Vice-President,  or  when  he  shall 
exercise  the  office  of^  President  of  the  United  States."  (ConsL  U.  S.  art  i.s.  3.)  "The 
House  of  Representatives  shsdl  choose  their  speaker  and  other  oSceis."  lb.  art  i.  s.  2. 
— Srakswood. 

fto8)In  the  house  of  commons  the  speaker  never  votes  but  when  there  is  an  equality 

without  his  casting  vote,  which  in  that  case  creates  a  majority;  but  the  fpeaker  of  the 

house  of  lords  has  no  casting  vote,  bnt  his  vote  is  counted  with  the  rest  of  the  house, 
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is  declared  by  votes  openly  and  publicly  given,  nol  as  at  Venice,  and  many 
other  senatorial  assemblies,  privately  or  by  ballot.  (109)  This  latter  method 
may  be  serviceable,  to  prevent  intrigues  and  unconstitutional  combina- 
tions: but  it  is  impossible  to  be  practiced  with  us;  at  least  in  the  house 
of  commons  where  every  memlier's  conduct  is  subject  to  the  future 
censure  of  his  constituents,  and  therefore  should  be  openly  submitted  to  their 
inspection. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  a  private 
nature,  it  is  first  necessary  to  prefer  a  petition;  which  must  be  presented  by 
a  member,  and  usually  sets  forth  the  grievance  desired  to  be  remedied.  ( 1 10) 
This  petition  (when  founded  on  facts  that  may  be  in  their  nature  disputed) 
is  referred  to  a  committee  of  members,  who  examine  the  matter  alleged,  and 
accordingly  report  it  to  the  house;  and  then  (or  otherwise,  upon  the  mere 
petition)  leave  is  given  to  bring  in  the  bill.  In  public  matters  the  bill  is 
brought  in  upon  motion  made  to  the  house,  without  any  petition  at  all. 
Formerly,  all  bills  were  drawn  in  the  form  of  petitions, ( 1 1 1 )  which  were 
entered  upon  the  parliament  rolls,  with  the  king's  answer  there- 
unto subjoined;    not   in   any  settled   forms  of   words,  but  *as  the     [*i83 

uid  in  the  taat  of  an  equality,  the  non-contents  or  negative  voices  have  the  same  effect 
and  operation  as  if  they  were  in  fact  a  majority.  (Ix>rds' Jour,  as  June,  1661.)  Lord 
Monntnioirea  says,  that  the  bouse  of  lords  in  Ireland  obaervea  the  same  rule;  and  that  in 
cases  of  equality,  semper  prtesumitur  pro  negante.  [The  preanmption  Is  always  In  favor 
of  the  negative.]  (i  Book,  105.)  Hence  the  order  in  putting  the  question  in  appeals 
and  writs  of  error  is  this,  "  Is  it  your  lordships'  pleasure  that  this  decree  or  judgment 
shall  be  reveraed  ?"  for  if  the  votes  are  equal,  the  judgment  of  the  court  below  is 
affinned.     (lb.  2  Book,  81.)     Here  it  may  not  be  improper  to  observe  that  there  ir  — 


cBstinK  voice  in  the  courts  of  justice;  but  in  the  superior  courts,  if  the  judges  are  equally 
divided,  there  is  no  decision,  and  the  cause  is  continued  in  court  ti!1  a  majority  concur. 
At  the  sesdons  the  justices,  in  case  of  equality,  ought  to  respite  .the  matter  till  the  next 
sessions;  but  if  they  are  equal  one  day  and  the  matter  is  duly  brought  before  them  on 
another  day  in  the  same  sessions,  and  if  there  is  then  an  inequality,  it  will  amount  to  a 
JD^ment;  for  all  the  time  of  the  sessions  is  considered  but  as  one  day.  A  casting  vote 
sometimes  signifies  the  single  vote  of  a  person  who  never  votes  but  in  the  case  of  an 
equality;  sometimes  the  double  vote  of  a  person  who  first  votes  with  the  rest,  and  then, 
upon  an  equality,  creates  a  majority  by  giving  a  second  vote. 

A  casting  vote  neither  exists  in  corporations  nor  elsewhere,  unless  it  is  expressly  given 
by  statute  or  charter,  or,  what  is  equivalent,  exists  by  immemorial  usage;  and  in  soch 
caaes  it  cannot  be  created  by  a  by-law.     6  T.  R.  73a.— ^bristian. 

(109)  The  term  "casting  vote"  in  i  Rev.  Stat.,  N.  Y.  (4th  ed.  1179,  sec.  i;  aid.  5th  ed. 
604)  construed  as  authorizing  the  chairman,  after  having  first  voted  with  the  rest,  upon  a 
tie  occnrring,  to  give  a  second  vote.  People,  etc.  v.  Rector,  etc,  48  ^rb.  (N.  Y.)  005-6 
(1866). 

( 1 10)  In  the  United  States  any  member  may  introduce  a  bill  for  either  a  pnblic  or 
private  purpose;  be  must  give  proper  notice  however  of  his  intention  so  to  do. 

(iii)The  commons  for  near  two  centuries  continued  the  style  of  very  bumble  peti- 
tioners. Their  petitions  frequently  began  with  "  your  poor  commons  beg  and  pray," 
and  concluded  with  "  for  Goa's  sake,  and  as  an  act  of  charity:" — Vos poyerei  eofttmunei 
prient  et  supplientt  pur  Dieu  el  en  auvre  de  charili.  (Rot  Pari,  passim. )  It  appears 
that  prior  to  the  reign  of  Henry  V.  it  had  been  the  practice  of  the  kings  to  add  and 
enact  more  than  the  commons  petitioned  for.  In  conseouence  of  this,  there  is  ■  very 
memorable  petition  from  the  commons  in  3  Hen.  V.  wblcn  states  that  it  is  the  liberty 
and  freedom  of  the  commons  that  there  should  be  no  statute  without  their  assent,  con- 
ridering  that  they  have  ever  been  as  well  assenUrs  as  petilioners,  and  therefore  they 
prav  that,  for  the  future,  there  may  be  no  additions  or  diminutions  to  their  petitions. 
And  in  answer  to  this,  the  king  granted  that  from  henceforth  they  should  be  bound  in  no 
instance  without  their  assent,  saving  his  royal  prerogative  to  grant  and  deny  what  he 
pleased  of  their  petitions.  (Ruff.  Pref.  xv.  Rot.  Pari.  3  Hen.  V.  No.  32.)  It  was  long 
after  its  creation,  or  rather  separation  from  the  barons,  before  the  house  of  commons  was 
conscions  of  its  own  strength  and  dignity:  and  such  was  their  modesty  and  diffidence, 
that  they  used  to  request  the  lords  to  send  them  some  of  their  members  to  instruct  them 
in  their  duty,  "  on  account  of  the  arduousness  of  their  charge,  and  the  feebleness  of 
their  own  power*  and  understandings:" —^Mr  Parduili  de  lour  charge,  et  le  feoblesce  dt 
lour poiars  el  sens.     (Rot.  ParL  i  R.  II.  No.  4.)— Christian. 
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circumstances  of  the  case  required:(y)  and,  at  the  end  of  each  parliament, 
the  judges  drew  them  into  the  form  of  a  statute,  which  was  entered  oa  the 
statute  rolls.  In  the  reign  of  Henry  V.,  to  prevent  mistakes  and  abuses,  the 
statutes  were  drawn  up  by  the  judges  before  the  end  of  the  parliament;  and, 
in  the  reign  of  Henry  VI.,  bills  in  the  form  of  acts,  according  to  the  modem 
customs,  were  first  introduced. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a  competent  time  to 
the  house,  drawn  out  on  paper,  with  a  multitude  of  blanks,  or  void  spaces, 
where  any  thing  occurs  that  is  dubious,  or  necessary  to  be  settled  by  the 
parliament  itself ;  (such,  especially,  as  the  precise  date  of  times,  the  nature 
and  quantity  of  penalties,  or  of  any  sums  of  money  to  be  raised,)  being 
indeed  only  the  skeleton  of  the  bill.  In  the  house  of  lords,  if  the  bill  begins 
there,  it  is  (when  of  a  private  nature)  referred  to  two  of  the  judges,  to 
examine  and  report  the  state  of  the  facts  alleged,  to  see  that  all  necessary 
parties  consent,  and  to  settle  all  points  of  technical  propriety.  This  is  read 
a  first  time,  and  at  a  convenient  distance  a  second  time;  and,  after  each 
reading,  the  speaker  opens  to  the  house  the  substance  of  liie  bill,  and  puts 
the  question  whether  it  shall  proceed  any  further.  The  introduction  of  the 
bill  may  be  originally  opposed,  as  the  bill  itself  may  at  either  of  the  readings; 
and,  if  the  opposition  succeeds,  the  bill  must  be  dropped  for  that  session;  as 
it  must  also  if  opposed  with  success  in  any  of  the  subsequent  stages. 

After  the  second  reading  it  is  committed,  that  is,  referred  to  a  committee; 
which  is  either  selected  by  the  house  in  matters  of  small  importance,  or  else, 
upon  a  bill  of  consequence,  the  house  resolves  itself  into  a  committee  of  the 
whole  house.  A  committee  of  the  whole  house  is  composed  of  every  member; 
and,  to  form  it,  the  speaker  quits  the  chair,  (another  member  being  appointed 
chairman, )  and  may  sit  and  debate  as  a  private  member.  In  these  com- 
mittees the  bill  is  debated  clause  by  clause,  amendments  made,  the  blanks 
filled  up,  and  sometimes  the  bill  entirely  new-modelled.  After  it 
♦183]  *has  gone  through  the  committee,  the  chairman  reports  it  to  the 
house,  with  such  amendments  as  the  committee  have  made;  and  then 
the  house  reconsiders  the  whole  bill  again,  and  the  question  is  repeatedly 
put  upon  every  clause  and  amendment.  When  the  house  hath  agreed  or 
disagreed  to  the  amendments  of  the  committer,  and  sometimes  added  new 
amendments  of  its  o^,  the  bill  is  then  ordered  to  be  engrossed,  or  written 
in  a  strong  gross  hand,  on  one  or  more  long  rolls  (or  presses)  of  parchment 
sewed  together,(ii2)  When  this  is  finished  it  is  read  a  third  time,  and 
amendments  are  sometimes  then  made  to  it;  and,  if  a  new  clause  be  added. 
it  is  done  by  tacking  a  separate  piece  of  parchment  on  the  bill,  which  is 
called  a  rider.(^)  The  speaker  then  again  opens  the  contents;  and,  holding 
it  up  in  his  hands,  puts  the  question  whether  the  bill  shall  pass.  If  this  is 
agreed  to,  the  title  to  it  is  then  settled,  which  used  to  be  a  general  one  for 
all  the  acts  passed  in  the  session,  till,  in  the  first  year  of  Henry  VIII., 
distinct  titles  were  introduced  for  each  chapter.  After  this,  one  of  the 
members  is  directed  to  carry  it  to  the  lords,  and  desire  their  concurrence; 
who,  attended  by  several  more,  carries  it  to  the  bar  of  the  house  of  peers, 
and  there  delivers  it  to  their  speaker,  who  comes  down  from  his  woolsack 
to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  house,  (except 

engrossing,  which  is  already  done, )  and,  if  rejected,  no  more  notice  is  taken, 

but  it  passes  sub  sikntio,  to  prevent  unbecoming  altercations.     But,  if  it  is 

agreed  to,  the  lords  send  a  message  by  two  masters  in  chancery,  (or,  upon 

(/)  See,  unong  numberlem  otber  Instuices,  llie  ariicvti  derl,  9  Bdw.  II.  (f)  Noy,  SI. 


(ii9)Claydon  v.  Green,  3  Law  Repts.  Com.  Pleas,  ai  (186S}. 
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matters  of  high  dignity  or  importance,  by  two  of  the  judges, )  that  they  have 
agreed  to  the  same;  and  the  bill  remains  with  the  lords,  if  they  have  made 
no  amendment  to  it.  But,  if  any  amendments  are  made,  such  amendments 
are  sent  down  with  the  hill  to  receive  the  concurrence  of  the  commons.  If 
the  commons  disagree  to  the  amendments,  a  conference  usually  follows 
between  members  deputed  irom  each  house,  who,  for  the  most  part,  settle 
and  adjust  the  difference;  but,  if  both  houses  remain  inflexible,  the  bill  is 
dropped.  If  the  commons  agree  to  the  amendments,  the  bill  is  sent 
ba(^  to  the  lords  by  one  of  the  members,  *with  a  message  to  [^184 
acquaint  them  therewith.  The  same  forms  are  observed,  muiafis 
tauiandts,{  11^)  when  the  bill  begins  in  the  house  of  lords.  But,  when  an 
act  of  grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty,  and  then 
read  once  only  in  each  of  the  houses,  without  any  new  engrossing  or 
amendment. (A)  And  when  both  houses  have  done  with  any  bill,  it  always 
is  deposited  in  the  house  of  peers,  to  wait  the  royal  assent;  except  in  the 
case  of  a  bill  of  supply,  which,  after  receiving  the  concurrence  of  the  lords, 
is  sent  back  to  the  house  of  commons,  (i)(  114) 

The  royal  assent  may  be  given  two  ways:  i.  In  person;  when  the  king 
comes  to  the  house  of  peers,  in  his  crown  and  royal  robes,  and,  sending  for 
the  commons  to  the  bar,  the  titles  of  all  the  bills  that  have  passed  both  houses 
are  read;  and  the  king's  answer  is  declared  by  the  clerk  of  the  parliament  in 
Norman-Prench:(ii5)  a  badge,  it  must  be  owned,  (now  the  only  one 
remaining,)  of  conquest;  and  which  one  could  wish  to  see  fall  into  total 
oblivion,  unless  it  be  reserved  as  a  solemn  memento  to  remind  us  that  our 
liberties  are  mortal,  having  once  been  destroyed  by  a  foreign  force.  If  the 
king  consents  to  a  public  bill,  the  clerk  usually  declares,  "  ie  ray  U  veut,  the 
king  wills  it  so  to  be:"  if  to  a  private  bill,  "  soil  faii  comme  il  est  desiti,  be 
it  as  it  is  desired."  If  the  king  refuses  his  assent,  it  is  in  the  gentle  language 
oi  " le  roy  s'avii^a, {116)  the  king  will  advise  upon  it. "(117)  When  a  bill 
of  supply  is  passed,  it  is  carried  up  and  presented  to  the  king  by  the  speaker 

(A)  D'Ewo'  Jour.  10,  73.  Com.  Jont.  IT  June.  1747.  (1)  Com.  Jour.  M  July,  1660. 

(i  i3>  [The  respective  difiereti(»s  being  allowed  fbr^or,  being  altered  according  to  the 
tircnmstances  of  the  case.  ] 

(i  n)  Bowyer's  Com.  on  Const.  Law  Eng.  (i  ed.  1846)  94. 

{115)  TJntu  the  reign  of  Richard  III.  all  die  statutes  are  either  in  French  or  Latin, 
but  generally  in  French.  I  have  never  seen  any  reason  assigned  for  this  change  in  the 
language  of  the  statutes.— Chbisti AM. 

{ 116)  The  votiale  rot  s'avisera  correspond  to  the  phrase  fongerl^  used  by  courts  of 
justice,  when  they  required  time  to  consider  of  their  judgment,  viz.:  eurta  advuare 
vuU.  And  there  can  be  little  doubt  but  originally  these  words  implied  a  serious  intent 
to  take  the  subject  under  consideiation,  and  the^  only  became  in  effect  a  negative  when 
the  bill  or  petiUon  was  annulled  by  a  dissoluUon  before  the  Icing  communicated  tjie. 
result  of  his  deliberation;  for,  in  the  rolls  of  parliament,  the  king  sometimes  answers, 
tlut  the  petition  is  unreasonable,  and  cannot  be  granted:  sometimes  he  answers,  that  lie 
and  his  council  will  consider  of  it;  as  in  37  Ed.  III.  No.  3J.  Quant  au  cesle  article,  il 
demande  grand  avisemenl,  et  partant  rot  se  ent  avisera  par  soti  conseil.  [As  to  this 
article  it  requires  great  consideration,  and  therefore  the  king  will  consult  his  council 
upon  it] 

This  ^«rogative  of  rejecting  bills  was  exercised  to  such  an  extent  in  ancient  time«, , 
that  D'Ewes  informs  us,  that  Queen  Elizabeth,  at  the  close  of  one  season,  gave  her 
assent  to  twenty-four  pnblic,  and  nineteen  private  bills;  and,  at  the  same  time,  rejected 
forty-eight,  which  bad  passed  the  two  hotxsea  of  parliament.  (Jour.  596.)  Bbt  the  last 
time  it  was  exerted  waa  in  the  year  1693,  by  William  III. ,  who  at  first  refused  his  assent 
to  the  bill  for  triennial  parliaments,  but  was  prevailed  upon  to  permit  it  to  be  enacted  two 
yeara  afterwards.     De  Lolme,  404. — Christian. 

(117)  The  constitution  of  the  United  States  creates  in  the  president  a  function  some- 
what legislative  in  its  character  in  analogy  to  the  constitution  of  England,  under  which 
the  king  was  recognized  (according  to  the  elementary  writers)  as  a  constituent  branch 
of  tbe  parliament  itself.    SUte  f.  Mounts,  36  W.  Va.  1S6  (1893]. 
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of  tbehouseof  commons;(^)  and  the  royal  assent  is  thus  expressed,  (118)  "/<• 
roy  remercu  ses  loyal  subjects,  accepU  lour  benevolence,  etaussiUveut;  the  king 
thanks  his  loyal  subjects,  accepts  their  benevolence,  and  wills  it  so  to  be." 
In  case  of  an  act  of  grace,  which  originally  proceeds  from  the  crown,  and  has 
the  royal  assent  in  the  first  stage  of  it,  the  clerk  of  the  parliament  thus 
pronounces  the  gratitude  of  the  subject:  "Us  prelats,  seigneurs,  et  commtms,- 
en  ce  present  parliament  assemblers,  au  nom  de  touts  vous  autres 
*i85]  subjects,  *remercient  tres  Aumilement  voire  majesli,  et  prUnt  a  Dieu 
vous  donner  en  santf  bone  vie  et  longue;  the  prelates,  lords,  and 
commons,  in  this  present  parliament  assembled,  in  the  name  of  all  your 
other  subjects,  most  humbly  thank  your  majesty,  and  pray  to  God  to  grant 
you  in  health  and  wealth  long  to  live."(^)  2.  By  the  statute  33  Hen. 
VIII.  c.  31,  the  king  may  give  his  assent  by  letters  patent  under  his  great 
seal,  signed  with  his  hand,  and  notified  in  his  al^nce,  to  both  houses 
assembled  together  in  the  high  house.  And,  when  the  bill  has  received  the 
royal  assent  in  either  of  these  ways,  it  is  then,  and  not  before,  a  statute  or 
act  of  parliament. (iig) 

This  statute  or  act  is  placed  among  the  records  of  the  kingdom ;  there  need- 
ing no  formal  promulgation  to  give  it  the  force  of  a  law,  as  was  necessary  by 
the  civil  law  with  regard  to  the  emperor's  edicts;  because  every  man  in 
England  is,  in  judgment  of  law,  party  to  the  making  of  an  act  of  parliament, 
being  present  thereat  by  his  representatives.  However,  a  copy  thereof  is 
usually  printed  at  the  king's  press,  for  the  information  of  the  whole  land. 
And  formerly,  before  the  invention  of  printing,  it  was  used  to  be  published 
by  thesheriff  of  evoy  county ;( 120)  the  king's  writ  being  sent  to  him  at  the 
end  of  every  session,  together  witji  a  transcript  of  all  the  acts  made  at  that 
session,  commanding  him  "  ut  statuta  ilia,  et  omnes  artimlos,  in  eisdem  am- 
tenios,  in  singulis  lads  ubi  expedireviderit,  publics prodamari,  etfirmiter  teneri 
et  observari  facial."  {121)  And  the  usage  was  to  proclaim  them  at  his  county 
court,  and  there  to  keep  them,  that  whoever  would  might  read  or  take  copies 
thereof;  which  custom  continued  tilt  the  reign  of  Henry  the  Seventh. (m) 

An  set  of  parliament,  thus  made,  is  the  exercise  of  the  highest  authority 
that  this  kingdom  acknowledges  upon  earth.     It  hath  power  to  bind  every 

(t)  Bat.FuLSEICii.IV.  laPrTn.tliuLBO.Sl.        (I)  tfSwea' Joar.  St.        (m>Bliut41.    4  Inrt.  SA. 

fi  iS)  Ai  to  the  royal  oMcnt,  see  Law  and  Cuatom  of  the  Const ;  Anaon,  384-1S7. 
119)  The  33  Geo.  III.  c  13  directs  the  clerk  of  parliament  to  endorse  on  every  act  the 
dine  It  receives  the  royal  aaaent,  from  which  day  it  becomes  operative,  if  no  other  is 
tpeci£ed.  And  by  4S  Geo.  III.  c.  106,  when  a  bill  for  continuing'  expiring  acts  shall  not 
IwTe  p«Med  before  such  acts  expire,  the  bill,  when  pasxd  into  a  law,  aaaW  have  effect 
from  the  date  of  the  expiration  of  the  act  intended  to  be  continued. 

"  Bvenr  Iiill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate- 
shall,  before  it  becomes  a  law,  be  presented  to  the  President  of  the  United  States.  If  he 
approve,  he  shall  aga  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that  house 
in  which  it  shall  have  originated,  who  shall  enter  the  ottjectionB  at  lar^  on  their  journal 
and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  that  honse 
■ball  agree  to  pa^  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
honse,  Dy  which  it  shall  likewise  be  reconsider^;  and,  if  approved  by  two-thirds  of  that 
honse,  it  shall  become  a  law.  But  in  all  such  cases  the  votes  of  both  houses  shall  be 
determined  t>y  yeas  and  nays,  and  the  names  of  the  persons  voting  for  and  against  the 
bill  shall  be  entered  on  the  journal  of  each  house  respectively.  Ifany  bill  shall  not  be 
returned  bv  the  President  within  ten  days  (Sundays  excepted)  after  it  shall  have  been 
TOcsented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
CongTcsa  bv  their  adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a  law." 
Const.  U.  S.  art.  i,  a.  7. — Sharswood. 

(tio)  An  edition  of  the  laws  published  under  the  authority  of  the  legislature,  is  evi- 
dence as  well  of  the  private  as  of  the  public  laws  it  contains.  Biddis  v.  lames,  6  Binn. 
(Pa.)  336  (1813). 

(i9i)  ["That  he  cause  those  statutes,  and  all  articles  therein  contained,  to  be  publiciT 
prodauued  and  ttiictly  observed  and  kept  in  every  place  where  it  shall  teem  expeoienL  "J 
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subject  in  the  land,  and  the  dominions  thereunto  belonging,  nay,  even  the 
king  himself,  if  particularly  named  therein,  (122)  And  it  cannot  be 
altered,  *amended,  dispensed  with,  suspended,  or  repealed, (123)  but  [*i86 
in  the  same  fbnns,  and  by  the  same  authority  of  parliament:  for  it  is 
a  maxim  in  law,  that  it  requires  the  same  strength  to  dissolve,  as  to  create, 
an  obligation.  It  is  true  it  was  formerly  held,  that  the  king  might,  in  many- 
cases,  dispense  with  penal  statutesiCs)  but  now,  by  statute  i  W.  and  M,  st. 
2,  c.  2,  it  is  declared  that  the  suspending  or  dispensing  with  laws  by  regal 
authority,  without  consent  of  parliament,  is  illegal. 

VII.  There  remains  only,  in  the  seventh  and  last  place,  to  add  a  word  or 
two  concerning  the  manner  in  which  parliaments  may  be  adjourned,  pro- 
rogued, or  di^lved. 

An  adjournment  is  no  more  than  a  continuance  of  the  session  from  one  day 
to  another,  as  the  word  itself  signifies:  (124)  and  this  is  done  by  the  authority 
of  each  house  separately  every  day;  and  sometimes  for  a  fortnight  or  a  month 
together,  as  at  Christmas  or  Easter,  or  upon  other  particular  occasions.  Bat 
the  adjournment  of  one  house  is  no  adjournment  of  the  other.  (0)  It  hath 
also  been  usual,  when  his  majesty  hath  signified  his  pleasure  that  both  or 
either  of  the  bouses  should  adjourn  themselves  to  a  certain  day,  to  obey  the 
king's  pleasure  so  signified,  and  to  adjourn  accordingly, (/)  Otherwise, 
besides  the  indecorum  of  a  refusal,  a  prorogation  would  assuredly  follow; 
which  would  often  be  very  inconvenient  to  both  public  and  private  business; 
for  prorogation  puts  an  end  to  the  session;  and  then  such  bills  as  are  only 
begun  and  not  perfected,  must  be  resumed  de  novo  (if  at  all)  in  a  subsequent 
session:  whereas,  after  an  adjournment,  all  things  continuein  thesame  state 
as  at  the  time  of  the  adjournment  made,  and  may  be  proceeded  on  without 
any  fresh  commencement.  ( 1 25. ) 

A  prorogation  is  the  continuance  of  the  parliament  from  one  ses- 
sion to  another,  as  an  adjournment  is  a  *continuation  of  the  session     [*i87 
frtmi  day  to  day.     This  is  done  by  the  royal  authority,  expressed 

(■)  Flneb,  L.  a,  34    Bmod.  ElCID.  C.  1>l 

<*l4IlX-!0-  ■ 

(b)  Onm.  Jour. jnwta.'  C  r  H 'one.UTI:  h  Kpt.  !1IUt,  1768. 
]fln:4Jiuie,UNoT.,  Ut>ecie21;  11  Julf.  KBS;  IS 

(i32)  Bat  any  Uw  retiiedj[iiig  tome  great  pnblic  evil,  for  the  Bdvaucetnent  of  religion, 
the  enconngemeut  of  learning,  or  the  support  of  the  poor,  will  bind  the  king,  thou^  he 
be  not  named  therein — if  it  do  not  trench  upon  his  prerogatives,  or  directly  tend  to 
ezpMe  him  to  any  pecnniaiy  loss.  AppiHisers  Case  New  Pound.  Supt,  Ct.  363  (Tndcer, 
1S17). 

(123)  Thu  nile  does  not  prevail  in  the  United  States.  (See  note  on  i  Bl.  160.)  i  Barb. 
Rif^tsPere.  &  Prop.  16  (t8go): — We  have  written  constitutions  in  which,  to  use  the  apt 
lai^UBgeof  Patteison,  J.,  in  Van  Home's  lesaee  v.  Ekirrance  (3  Dall.  308),  "the  forms  of 
govemiuent  arc  delineated  by  the  migb^  hand  of  the  people,  in  whicD  certain  principles 
of  firodaniental  law  are  established."     Gifibrd  v.  Livingston,  1  Dento  {N.  Y.)  41x1  (1845). 

(ia4)  Binn's  Jnstice  (10  ed,  189s)  67-  Bowyer's  Com.  on  Const  Law  Eng.  (i  ed.  1846) 
96.    Re-Addington  Election,  39  Up.  Can.    Q.  B.  Rep.  135  (Robinson)  18767 

(laS)  Orders  of  parliament  also  determine  by  prorogation,  consequently  all  persons 
taken  into  custody  under  such  orders  may,  after  proroganon  of  parliament  as  well  as  after 
dissolntion,  be  discharged  on  a  Habeas  corpus;  generally,  however,  that  form  is  not 
observed,  as  the  power  of  either  house  to  hold  in  imprisonment  expires,  and  the  party 
may  at  once  walk  forth  on  the  prorogation  or  dissolution  of  the  parliament.  Com.  Dig, 
Parliament.  O.  i.  The  state  of  an  impeachment  is  not  affected  by  the  session  terminat' 
ing  either  one  way  or  the  other,  (Rajrm.  lao.  i  Lev.  384,)  and  appeals  and  writs  of  error 
t«main,  and  are  to  be  proceeded  in,  as  they  stood  at  the  last  session.  3  Lev,  93,  Com. 
Dig.  Parliament.  O.  i.— Chitty. 

"Neither  house,  during  the  session  of  Congress,  sball,  without  the  consent  of  the 
other,  adjourn  for  more  uan  three  days,  nor  to  any  other  place  than  that  in  which  the 
two  houses  riiall  be  sitting."  Const  U.  6.  art  1,  s  3,  "The  President  of  the  United 
States  has  power,  in  case  of  diaagreement  between  the  two  houses  with  respect  to  the 
time  of  a^onmment,  to  adjourn  them  to  such  time  as  be  shall  think  proper."  lb.  art.  3, 
sect.  3.— Sharswood.  ' 
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either  by  the  lord  chancellor  in  his  majesty's  presence,  or  oy  c 
from  the  crown,  or  frequently  by  proclamation. (126)  Both  1 
necessarily  prorogued  at  the  same  time,  it  not  being  a  prorogation  of  the 
house  of  loKis,  or  commons,  but  of  the  parliament.  The  session  is  never 
understood  to  be  at  an  end  until  a  prorogation;  though,  unless  some  act  be 
passed  or  some  judgment  given  in  parliament,  it  is  in  truth  no  session  at 
all.  (y)  And,  formerly,  the  usage  was  for  the  king  to  give  the  royal  assent 
to  all  such  bills  as  he  approved,  at  the  end  of  every  session,  and  then  to 
prorogue  tht  parliament;  though  sometimes  only  for  a  day  or  two;(r)  after 
which  all  buainess  then  depending  in  the  houses  was  to  be  begun  again: 
which  custom  obtained  so  strongly,  that  it  once  became  a  question,  (j)  whether 
giving  the  royal  assent  to  a  single  bill  did  not  of  course  put  an  end  to  the 
session.  And,  though  it  was  then  resolved  in  the  negative,  yet  the  notion 
was  so  deeply  rooted,  that  the  statute  i  Car.  I.  c.  7  was  passed  to  declare, 
that  the  king's  assent  to  that  and  some  other  acts  should  not  put  an  end  to 
the  session;  and  even  so  late  as  the  reign  of  Charles  11.  we  find  a  proviso 
frequently  tacked  to  a  bill,(/)  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parliament.  But  it  now  seems  to  be  allowed,  that  a 
prorogation  must  be  expressly  made,  in  order  to  determine  the  session.  And, 
if  at  the  time  of  an  actual  rebellion,  or  imminent  danger  of  invasion,  the 
parliament  shall  be  separated  by  adjournment  or  prorogation,  the  king  is 
empowered{w)  to  call  them  together  by  proclamation,  with  fourteen  days' 
notice  of  the  time  appointed  for  their  reassembling. (127) 

A  dissolution  is  the  civil  death  of  the  parliament;  and  this  may  be  e^cted 
three  ways:  i.  By  the  king's  will,  expressed  either  in  person  or  ty  represen- 
tation; for,  as  the  king  has  the  sole  right  of  convening  the  parlia- 
*i88]  ment,  so  also  *it  is  a  branch  of  the  royal  prerogative  that  he  may 
(whenever  he  pleases)  prorogue  the  parliament  for  a  time,  or  put  a 
final  period  to  its  existence.  If  nothing  had  a  right  to  prorogue  or  dissolve 
a  parliament  but  itself,  it  might  happen  to  become  perpetual.  And  this 
would  be  extremely  dangerous,  if  at  any  time  it  should  attempt  to  encroach 
upon  the  executive  power:  as  was  fatally  experienced  by  the  unfortunate 
king  Charles  the  First,  who  having  unadvisedly  passed  an  act  to  continue 
the  parliament  then  in  being  till  such  time  as  it  should  ^ease  to  dissolve 
itself,  at  last  fell  a  sacrifice  to  that  inordinate  power,  which  he  himself  had 
consented  to  give  them.  It  is  therefore  extremely  necessary  that  the  crown 
should  be  empowered  to  regulate  the  duration  of  these  assemblies,  under  the 
limitations  which  the  English  constitution  has  prescribed:  so  that,  on  the 
one  hand,  they  may  frequently  and  regularly  come  together,  for  the  despatch 
of  bu^ness,  and  redress  of  grievances;  and  may  not,  on  the  other,  even  with 

(a)  1  iDit.  28.    Hale  o(  FsrL  : 

M  Com.  Jour.  21  Oct.  1553. 


m«Dt  ^ould  meet  at  the  return  of  the  writ  of  rummous  for  the  despatch  of  business,  t 
practice  is  toproropic  it  by  a  writ  of  prorogition,  bs  the  parliament  in  1790  was  pro- 
rogued twice  bywnt:  (Com.  Jour.  36  Nov.  1790:)  and  the  firat  parliament  in  this  reign 
was  praro^ed  by  four  writs.  lb.  3  Nov.  1761,  On  the  day  upon  which  the  writ  of 
summons  is  returnable,  the  members  of  the  bouse  of  commons  who  attend  do  not  enter 
their  own  house,  or  wait  for  a  mess^e  from  the  lords,  but  50  immediately  up  to  the 
bouse  of  lords,  where  the  chancellor  r^ds  the  writ  of  prorogaUon.  lb.  And  when  it  is 
intended  that  they  should  meet  the  day  to  which  the  parliament  is  proropied  for 
despatch  of  business,  notice  is  given  by  a  proclamation.— CHRISTIAN.  State  f,  Farwell, 
4  Chand.  (Wis.)  130  (185a). 

(127)  By  statutes  37  Geo.  III.  c.  117  a^d  39,  40  Geo.  III.  c.  14,  the  king  may  at  any 
time,  by  proclamation,  appoint  parliament  to  meet  at  the  expiration  of  fourteen  days 
from  the  date  of  the  proclamation;  and  this  without  regard  to  tbe  period  to  which  uar- 
liament  may  stand  prorogued  or  adjourned. — Cairry. 

.78 


■jGoogle 


Chap.  2]  OF  PERSONS.  188-189 

the  consent  of  the  crown,  be  continued  to  an  inconvenient  or  unconstitu- 
tional length. 

2.  A  parliament  may  be  dissolved  by  the  demise  of  the  crown.  This  dis- 
solution formerly  happened  immediately  upon  the  death  of  the  reigning 
sovereign:  for  he  being  considered  in  law  as  the  head  of  the  parliament, 
{caput  prittdpium  et  finis,)  that  falling,  the  whole  body  was  held  to  be 
extinct.  But,  the  calling  a  new  parliament  immediately  on  the  inauguration 
of  the  successor  being  found  inconvenient,  and  dangers  being  apprehended 
&om  having  no  parliament  in  being  in  case  of  a  disputed  succession,  it  was 
enacted  by  the  statute  7  &  8  W,  III.  c.  15,  and  6  Anne,  c.  7,  that  the  parlia- 
ment in  being  shall  continue  for  six  months  after  the  death  of  any  king  or 
queen,  unless  sooner  prorogued  or  dissolved  by  the  successor:  that,  if  the 
parliament  be,  at  the  time  of  the  king's  death,  separated  by  adjournment  or 
prorogation,  it  shall,  notwithstanding,  assemble  immediately;  and  that,  if  no 
parliament  is  then  in  being,  the  members  of  the  last  parliament  shall  assem- 
ble, and  be  again  a  parliament. 

*3.  Lastly,  a  parliament  may  be  dissolved  or  expire  by  length  of  P189 
time.  For,  if  either  the  legislative  body  were  perpetual,  or  might 
last  for  the  life  of  the  prince  who  convened  them,  as  formerly;  and  were  so 
to  be  supplied,  by  occasionally  filling  the  vacancies  with  new  representatives: 
in  these  cases,  if  it  were  once  corrupted,  the  evil  would  be  past  all  remedy; 
but  when  different  bodies  succeed  each  other,  if  the  people  see  cause  to  dis- 
apprm'e  of  the  present,  they  may  rectify  its  faults  in  the  next,  A  legislative 
assembly,  also,  which  is  sure  to  be  separated  again,  (whereby  its  members 
will  themselves  become  private  men,  aud  subject  to  the  full  extent  of  the 
laws  which  they  have  enacted  for  others,)  will  think  themselves  bound,  in 
interest  as  well  as  duty,  to  make  only  such  laws  as  are  good.  The  utmost 
extent  of  time  that  the  same  parliament  was  allowed  to  sit,  by  the  statute  6 
W.  and  M.  c.  2,  was /Ar«  years;  aftertheexpiration  of  which,  reckoning  from 
the  return  of  the  first  summons,  the  parliament  was  to  ha\'e  no  longer  con- 
tinuance. But,  by  the  statute  i  Geo.  I,  st.  2,  c.  38,  (in  order,  profeMedly, 
to  prevent  the  great  and  continued  expenses  of  frequent  elections,  and  the 
violent  heats  and  animosities  consequent  thereupon,  and  for  the  peace  and 
security  of  the  government,  then  just  recovering  from  the  late  rebellion,) 
this  term  was  prolonged  to  seven  years:  and,  what  alone  is  an  instance  of 
the  vast  authority  of  parliament,  the  very  same  house,  that  was  chosen  for 
three  years,  enacted  its  own  continuance  for  seven. (128)  So  that,  as  our 
constitution  now  stands,  the  parliament  must  expire,  or  die  a  natural  death, 
at  the  end  of  every  seventh  year,  if  not  sooner  dissolved  by  the  royal  pre- 
rogative. ( 1 29) 

(iz8)This  has  been  thought  by  many  an  uuconstitationa]  exertioii  of  their  authority; 
and  the  reason  given  is,  that  those  who  had  a  power  delegated  to  them  for  three  yrars 
only  conld  have  no  right  to  extend  that  term  to  seven  years.  But  this  has  alwa^ 
appeared  to  me  to  be  a  follacious  mode  of  considering  the  subject.  Before  the  triennial 
act  6  W,  and  M.  the  duration  of  parliament  was  only  limited  by  the  pleaanre  or  death  of 
the  king;  and  it  never  can  be  supposed  that  the  next,  or  any  succeeding  parliament,  had 
not  the  power  of  repealing  the  biennial  act;  and  if  that  had  been  done,  then,  as  before, 
they  might  have  sat  seventeen  or  seventy  years.  It  is  certainly  troe  that  the  Hitnple 
repeal  of  the  former  statute  would  have  extended  their  continuance  much  beyond  what 
was  done  by  the  septennial  act. — Chkistian. 

{ia9)The  student  desirous  of  prosecuting  an  historical  examination  of  this  question 
of  the  ' '  three  estates ' '  and  their  relation  to  the  English  people,  will  consult  i  Stubbs 
Const  Hist  par.  185-6,  vol.  3,  p.  163.    See  also  Allison's  Hist.  Europe,  ch.  3. 
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CHAPTER  III. 

OF  THE  KING,  AND  HIS  TITLE. 

The  supreme  executive  power  of  these  km^oms  is  vested  by  our  laws  in 
a  single  person,  the  king  or  queen:  for  it  matters  not  to  which  sex  the  crown 
descends;  but  Uie  person  entitled  to  it,  whether  male  or  female,  is  immedi- 
ately invested  with  aU  the  ensigns,  rights,  and  prerogatives  of  sovereign 
power;  as  is  declared  by  statute  i  Mar.  st.  3,  c.  1.(1) 


(i)  "The  execntive  power  ahall  be  vested  in  a  Picaideut  of  the  United  States  of 
America.  He  ahaU  haia  his  office  daring  the  term  of  four  years,  and— together  with  the 
Vice-President  (chosen  for  the  same  tenn)— be  elected  as  follows:— 

"  Each  State  shall  appoint,  in  such  manner  as  the  legislatme  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  ntmiber  of  senators  and  representatives  to  which 
the  State  may  be  entitled  in  Congress;  but  no  senator  or  representative,  or  person  hold- 
ing an  office  of  trust  or  profit  under  the  United  States,  shall  be  appointed  an  elector. 

■'  The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for  President  and 
Vice-President,— one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  State 
with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for  as  President,  and, 
in  distinct  ballots,  the  person  voted  for  as  Vice-President;  and  they  shall  make  distinct 
lists  of  all  peraons  voted  for  as  President,  and  of  all  persons  voted  tor  as  Vice-President, 
and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and  certify  and  transmit, 
sealed,  to  the  seat  of  the  Government  of  the  United  States,  directed  to  the  President  of 
the  Senate.  The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The 
person  having  the  greatest  number  of  votes  for  President  shall  be  the  Prewdent,  if  snch 
number  be  a  majority  of  the  whole  number  of  electors  appointed.  And  if  no  person 
shall  hare  sach  majoHty,  then,  Irom  the  persons  having  the  highest  numbers,  not  exceed- 
ing three  on  the  list  of  those  voted  for  as  President,  tte  House  of  Representatives  shall 
choose  immediately,  by  ballot,  the  President;  but  in  choosing  the  President  the  votes 
shall  be  taken  byStat(»,  the  representation  from  each  E^te  having  one  vote.  A  qnorum 
for  this  purpose  shall  consbt  of  a  member  or  members  fVom  two-thirds  of  the  States,  and 
a  majority  of  all  the  States  shall  be  necesiwry  to  a  choice;  and,  if  the  House  of  Repre- 
sentatives shall  not  choose  a  President,  whenever  the  rirht  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  following,  uien  the  Vice-President  shall  act 
as  Preudent,  as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  President 
The  peraon  having  the  greatest  number  of  votes  as  Vice-President  shall  be  the  Vice- 
President,  if  such  number  be  a  majority  of  the  whole  number  of  electors  appointed; 
and,  if  no  person  have  a  majority,  then,  from  the  two  highest  members  on  the  list,  the 
Senate  shall  choose  the  Vice-Prendent.  A  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

"  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  day  on  which 
they  shall  give  their  votes,  ^which  day  shall  be  the  same  throughout  the  United  States. 

"  No  person  except  a  natural-bom  citizen,  or  a  citizen  of  the  United  States  at  the  time 
of  the  adoption  of  this  constitution,  shall  be  eligible  to  the  office  of  President;  neither 
shall  any  person  be  eligible  to  that  office  who  shall  not  have  attained  to  the  age  of  thirty- 
five  years  and  been  fourteen  years  a  resident  within  the  United  States. 

"  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation,  or 
inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on 


luignation,  or  inability  both  of  the  President  and  Vice-President,  declaring  what  officer 
shall  then  act  as  President;  and  such  officer  shall  act  accordingly  until  the  disability  be 
removed  or  a  President  shall  be  elected. 

"  The  President  shall,  at  stated  times,  receive  for  his  services  a  compensation,  which 
shall  neither  be  increased  nor  diminished  during  the  period  for  which  he  shall  have  been 
elected;  and  he  shall  not  receive,  within  that  period,  any  other  emolument  from  the 
United  States  or  any  of  them. 

"  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath  or 
affirmation: — 

"  '  I  do  solemnly  swear  (or  affirm)  that  I  will  iaithfully  execute  the  office  of  President 
of  the  United  States,  and  will,  to  the  beat  of  my  ability,  preserve,  protect,  and  dcfeod 
the  Constitution  of  the  United  States.' 
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In  discoorsing  of  the  royal  rights  and  authority,  I  shall  consider  the  king 
under  six  distinct  views:  i.  With  regard  to  his  title.     2.  His  royal  fotnily. 

' '  The  Preddent  shall  be  comtnander-in-cbief  o(  the  atmj  and  navy  of  the  United 
States,  and  of  the  miUtia  of  the  several  States,  when  called  into  the  actual  service  of  the 
United  States.  Be  may  reqnire  the  opinion,  in  writing,  of  the  principal  officer  in  ucb 
of  the  executive  deporttnents  upon  any  subject  relating  to  the  duties  of  their  respective 
offices;  and  he  shall  have  power  to  grant  reprieves  aiicl  pardons  for  offences  against  the 
United  States,  except  in  cases  of  impeachment 

"  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  nuke 
treaties,  provided  two-thirds  of  the  senators  present  concnr;  and  he  shall  nominate,  and, 
by  and  with  the  advice  and  consent  of  the  Senate,  sball  appoint,  ambassadors,  other 
Mbhc  ministers  and  consuls,  judges  of  the  snpreme  court,  and  all  other  ofBcers  of  the 
United  States  whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law.  But  ConKresa  may,  by  law.  vest  the  appointment  of  such  inferior 
officers  as  they  Uiink  proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments. 

"  The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during  the 
lecesiof  the  Senate,  by  granting  commissions,  which  shall  expire  at  the  end  of  their 
nextaeauon. 

"  He  sball  from  time  to  time  give  to  Congrese  information  of  the  state  of  the  Union, 
and  recommend  to  their  CMisideration  such  measures  as  he  shall  Judge  necessary  and 
expedient.  He  may  on  extraordinary  occasions  convene  both  houses  or  either  of  them; 
and  in  case  of  disagreement  between  them  with  respect  to  the  time  of  adjournment,  he 
may  adjourn  them  to  such  time  as  he  shall  think  proper.  He  ^all  receive  ambassadors 
and  other  pubUc  miniateis.  He  shall  take  care  that  the  laws  shall  be  faithfully  execnted, 
and  shall  commission  all  the  officers  of  the  United  States. 

"The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  re- 


moved from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
critaes  and  misdemeanors."     Const.  U.  S.  art  2. 

By  the  act  of  Congress  Jan.  23,  1845  {.s  Story's  Laws,  3033, )  it  is  provided  that  the 
electors  of  President  and  Vice-President  shall  be  appointed  in  each  State  on  the  Tuesday 
next  after  the  first  Monday  in  the  month  of  November  of  the  year  in  which  they  are  to 
be  appointed.  I^ovided  that  each  State  may  by  law  provide  for  the  filling  of  any 
vacancy  or  vacancies,  which  may  occur  in  its  college  of  electors  when  such  college  meets 
to  give  itselectoral  vote.  And  provided  also,  when  any  State  shall  have  held  an  election 
for  the  purpose  of  choosing  electors,  and  shall  &il  to  make  a  choice  on  the  day  aforesaid, 
then  the  electors  may  be  appointed  on  a  subsequent  day,  in  suc^  manner  as  the  State 
shall  by  law  provide. 

By  the  act  of  Congress  March  i,  1792  (i  Story's  Iaws,  930,)  it  is  provided  that  the 
electors  shall  meet  and  give  their  votc^  on  the  first  Wednesday  in  December  following 
their  appointment,  at  such  place  in  each  State  as  shall  be  directed  by  the  legislature 
thereoL  On  the  second  Wednesday  in  February  succeeding  every  meeting  of  the  elec- 
tors, the  certificates,  or  so  many  of  them  as  shall, have  been  received,  shtUl  be  opened, 
and  the  persons,  who  shall  fill  the  offices  of  President  and  Vice-President,  ascertained 
and  declared,  agreeably  to  the  constitution. 

By  the  same  act  of  March  i,  179a,  it  is  provided  that  in  case  of  a  removal,  death,  resig- 
naUon,  or  inability  both  of  the  President  and  Vice-President  of  the  United  States,  the 
President  of  the  Senate  pro  tempore,  and,  in  case  there  shall  be  no  President  of  the 
Senate,  then  the  speaker  of  the  House  of  Representatives  for  the  time  being,  shall  act  as 
President  of  the  United  States  until  the  disability  be  removed  or  a  President  shall  be 
elected- 

It  also  enacts  that,  whenever  the  offices  of  President  and  Vice-President  shall  both 
become  vacant,  the  Secretary  of  State  shall  forthwith  cause  a  notification  thereof  to  be 
toade  to  the  executive  of  every  State,  and  shall  also  cause  the  same  to  be  published  in 
at  least  one  of  the  newspapers  printed  in  each  State,  specifying  that  electors  of  the 
President  of  the  United  States  shall  be  appointed  or  chosen  in  the  several  States  within 
thirty-four  days  preceding  the  Srst  Wednesday  in  December  (on  the  Tuesday  next  afler 
the  first  Monday  in  the  month  of  November,  Act  of  1845!  then  next  ensuing.  Provided 
there  shall  be  the  space  of  two  months  between  the  date  of  such  notification  and  the 
said  first  Wednesday  in  December;  but  if  there  shall  not  be  the  space  of  two  months 
between  the  date  of  such  notification  and  the  first  Wednesday  in  December,  and  if  the 
term  for  which  the  President  and  Vice-President  last  in  office  were  elected  shall  not 
expire  on  the  third  day  of  March  next  ensuing,  then  the  Secretary  of  State  shall  specify 
in  the  notification  that  the  electors  shall  be  appointed  or  chosen  within  thirty-four  days 
preoeding  the  first  Wednesday  in  December  ion  the  Tuesday  next  after  the  first  Mon- 
day of  (Member.  Act  of  iftjsl  in  the  year  next  ensuing,  within  [at]  which  time  the 
dectors  shall  accordingly  be  appointed  or  chosen,  and  the  electors  ^all  meet  and  give 
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3.  His  councils.  4,  His  duties.  5.  His  prerogative.  6.  His  revenue. 
And,  first,  with  regard  to  his  title. 

The  executive  power  of  the  English  nation  being  vested  in  a  single  person,  (2  ) 
by  the  general  consent  of  the  people,  the  evidence  of  which  general  consent 
is  long  and  immemorial  ust^e,  it  became  necessary  to  the  freedom  and  peace 
of  the  state,  that  a  rule  should  be  laid  down,  uniform,  universal,  and 
permanent;  in  order  to  mark  out  with  precision,  who  is  that  single  person,  to 
whom  are  committed  (in  subservience  to  the  law  of  the  land)  the  care  and 
protection  of  the  commanity;  and  to  whom,  in  return,  the  duty  and  allegiance 
of  every  individual  are  due.  It  is  of  the  highest  importance  to  the 
*i9i]  public  tranquillity,  and  to  the  consciences  *of  private  men,  that  this 
rule  should  be  clear  and  indisputable;  and  our  constitution  has  not 
left  us  in  the  dark  upon  this  material  occasion.  It  will  therefore  be  the 
endeavor  of  this  chapter  to  trace  out  the  constitutional  doctrine  of  the  roynl 
succession  with  that  freedom  and  regard  to  truth,  yet  mixed  with  that 
reverence  and  respect,  which  the  principles  of  liberty  and  the  dignity  of  the 
subject  require. 

The  grand  fundamental  maxim  upon  which  Xh^  jus  corona,  or  right  of  suc- 
cession to  the  throne  of  these  kingdoms,  depends,  I  take  to  be  this:  "that 
the  crown  is,  by  common  law  and  constitutional  custom,  hereditary;  and  this 
in  a  manner  peculiar  to  itself:  but  that  the  right  of  inheritance  may  from 
time  to  time  be  changed  or  limited  by  act  of  parliament;  under  which 
limitations  the  crown  still  continues  hereditary."  And  this  proposition  it 
will  be  the  business  of  this  chapter  to  prove,  in  all  its  branches:  first,  that 
the  crown  is  hereditary;  secondly,  that  it  is  hereditary  in  a  manner  peculiar 
to  itself;  thirdly,  that  tliis  inheritance  is  subject  to  limitation  by  parliament; 
lastly,  that  when  it  is  so  limited,  it  is  hereditary  in  the  new  proprietor. 

I.  First,  it  is  in  general  hereditary,  or  descendible  to  the  next  heir,  on  the 
death  or  demise  of  the  last  proprietor.  All  regal  governments  must  te  either 
hereditary  or  elective:  and,  as  I  believe  there  is  no  instance  wherein  the 
crown  of  England  has  ever  been  asserted  to  be  elective,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king  Charles  I . ,  it  must  of 
consequence  be  hereditary.  Yet,  while  I  assert  an  hereditary,  I  by  no  means 
intend  a  jure  divino,  title  to  the  throne.  Such  a  title  may  be  allowed  to  have 
subsisted  under  the  theocratic  establishments  of  the  children  of  Israel  in 
Palestine;  but  it  never  yet  subsisted  in  any  other  country;  save  only  so  far  as 
kingdoms,  like  other  human  fabrics,  are  subject  to  the  general  and  ordinary 
dispensations  of  providence.  Nor  indeed  have  &jure  divino  and  an  hereditary 
right  any  necessary  connection  with  each  other;  as  some  have  very 
♦192]  weakly  imagined.  The  titles  of  David  and  Jehu  were  *equallyyarTe 
divino,  as  those  of  either  Solomon  or  Ahab;  and  yet  David  slew  the 
sons  of  his  predecessor,  and  Jehu  his  predecessor  himself.  And  when  our 
kings  have  the  same  warrant  as  they  had,  whether  it  be  to  sit  upon  the  throne 
of  their  Others,  or  to  destroy  the  house  of  the  preceding  sovereign,  they  will 
then,  and  not  before,  possess  the  crown  of  England  by  a  right  like  theirs, 


1  the  directiODB  presctib^i  in  tliiB 

It  alao''  provides  that  the  only  evidence  of  a  refusal  to  accept,  or  of  a  resignation  of 
the  office  of  President  or  Vice-President,  shall  be  an  instrument  in  writing,  declaring  the 
same,  and  sutocribed  by  the  person  refusing  to  accept,  or  resigning,  as  tEe  case  may  be, 
and  delivered  into  the  office  of  the  Secretary  of  State. 

And  that  the  term  of  four  years  for  which  a  I^resident  and  Vice-President  shall  be 
elected  shall  in  all  cases  commence  on  the  fourth  day  of  March  uext  succeeding  the  day 
on  which  the  votes  of  the  electors  shall  have  been  given. — Sharswoos. 

(a)  Bowyer's  Com.  on  Const  I^aw  Eng.  (a  ed.  1846)  100. 
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imtiKdiaiefy  derived  from  heaven.  The  hereditary  right  which  the  laws  of 
England  acknowledge,  owes  its  origin  to  the  founders  of  our  constitution, 
and  to  them  only.  It  has  no  relation  to,  nor  depends  upon,  the  civil  lawsof 
the  Jews,  the  Greeks,  the  Romans,  or  any  other  nation  upon  earth:  the 
mnnidpal  laws  of  one  society,  having  no  connection  with,  or  influence  upon, 
the  fundamental  polity  of  another.  The  founders  of  our  English  monarchy 
might  perhaps,  if  they  had  thought  proper,  have  made  it  an  elective 
numarchy:  but  they  rather  chose,  and  upon  good  reason,  to  establish 
,  originally  a  succession  by  inheritance.  This  has  been  acquiesced  in  by 
I  general  consent;  and  ripened  by  degrees  into  common  law;  the  very  same 
title  that  every  private  man  has  to  his  own  estate.  Lands  are  not  naturally 
descendible  any  more  than  thrones;  but  the  law  has  thought  proper,  for  the 
benefit  and  peace  of  the  public,  to  establish  hereditary  succession  in  the  one 
as  well  as  the  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the  most  obvious,  and 
best  suited  of  any  to  the  rational  principles  of  government,  and  the  freedom 
of  human  nature:  and  accordingly  we  find  from  history  that,  in  the  infancy 
and  first  rudiments  of  almost  every  state,  the  leader,  chief  magistrate,  or 
prince,  hath  usually  been  elective.  And,  if  the  individuals  who  compose 
that  state  could  always  continue  true  to  first  principles,  uninfluenced  by  pas- 
sion or  prejudice,  unassailed  by  corruption,  and  unawedby  violence,  elective 
succession  were  as  much  to  be  desired  in  a  kingdom,  as  in  other  inferior 
communities.  The  best,  the  wisest,  and  the  bravest  man,  would  then  be 
sure  of  receiving  that  crown,  which  his  endowments  have  merited;  and  the 
sense  of  an  unbiassed  majority  would  be  dutifully  acquiesced  in  by 
the  few  who  were  *of  different  opinions.  But  history  and  observa-  [*I93 
tion  will  inform  us,  that  elections  of  ever>'  kind  (in  the  present  state 
of  human  nature)  are  too  frequenfly  brought  about  by  influence,  partiality, 
and  artifice:  and,  even  where  the  case  is  otherwise,  these  practices  will  be 
often  suspected,  and  as  constantly  charged  upon  the  successful,  by  a  splenetic 
disappointed  minority.  This  is  an  evil  to  which  all  societies  are  liable;  as 
well  those  of  a  private  and  domestic  kind,  as  the  g[reat  community  of  the 
public,  which  regulates  and  includes  the  rest.  But  in  the  former  there  is 
this  advantage;  that  such  suspicions,  if  false,  proceed  no  further  than  jealouS' 
ies  and  murmurs,  which  time  will  effectuallj'  suppress;  and,  if  true,  the 
injustice  may  be  remedied  by  legal  means,  by  an  appeal  to  the  tribunals  to 
which  every  member  of  society  has  (by  becoming  such)  virtually  engaged  to 
submit.  Whereas  in  the  great  and  independent  society,  which  every  nation 
composes,  there  is  no  superior  to  resort  to  but  the  law  of  nature:  no  method 
to  redress  the  infringements  of  that  law,  but  the  actual  exertion  of  private 
fierce.  As  therefore  between  two  nations,  complaining  of  mutual  injuries, 
the  quarrel  can  only  be  decided  by  the  law  of  arms;  so  in  one  and  the  same 
nation,  when  the  fundamental  principles  of  their  common  union  are  supposed 
to  be  invaded,  and  more  especially  when  the  appointment  of  their  chief 
magistrate  is  alleged  to  be  unduly  made,  the  only  tribunal  to  which  the  com- 
plainants can  appeal  is  that  of  the  God  of  battles,  the  only  process  by  which 
the  appeal  can  be  carried  on  is  that  of  a  civil  and  intestine  war.  An  heredi- 
tary succession  to  the  crown  is  therefore  now  established,  in  this  and  most 
(other  countries,  in  order  to  prevent  that  periodical  bloodshed  and  misery, 
which  the  history  of  ancient  imperial  Rome,  and  the  more  modem  experience 
of  Poland  and  Germany,  may  show  us  are  the  consequences  of  elective 
kingdoms. 

2,  But,  secondly,  as  to  the  particular  mode  of  inheritance,  it  in  general 
corresponds  with  the  feodal  path  of  descents,  chalked  out  by  the  common- 
law  in  the  succession  to  landed  estates;  yet  with  one  or  two  material  excep- 
tions.    Like  estates,  the  crown  will  descend  lineally  to  the  issue  of  th$ 
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*I94]  reigning  monaFch;  as  it  did  from  king  John  to  Richard  II.,  through  *a 
regular  pedigree  of  six  lineal  generations.  As  in  common  descents, 
the  preference  of  males  to  females,  and  the  right  of  primogeniture  among 
the  males,  are  strictly  adhered  to.  Thus  Edward  V.  succeeded  to  the  crown, 
in  preference  to  Richard,  his  younger  brother,  and  Elizabeth,  his  elder 
sister.  Like  lands  or  tenements,  the  crown,  on  failure  of  the  male  line, 
descends  to  the  issue  female;  according  to  the  ancient  British  custom 
remarked  by  Tacitus;(a)  "  solent  faminarum  ductu  heUare,  et  sexum  in 
imperih  non  discemer€.'\%)  Thus  Mary  I.  succeeded  to  Edward  VI.;  and 
the  line  of  Margaret  Queen  of  Scots,  the  daughter  of  Henry  VII.,  succeeded 
on  failure  of  the  line  of  Henry  VIII.,  his  son.  But,  among  the  females,  the 
crown  descends  by  right  of  primogeniture  to  the  ddest  daughter  only  and 
her  issue;  and  not,  as  in  common  inheritances,  to  all  the  daughters  at  once; 
the  evident  necessity  of  a  sole  succession  to  the  throne  having  occasioned  the 
royal  law  of  descents  to  depart  from  the  common  law  in  this  respect:  and 
therefore  queen  Mary  on  the  death  of  her  brother  succeeded  to  the  crown 
alone,  and  not  in  partnership  with  her  sister  Elizabeth.  Again:  the  doctrine 
of  representation  prevails  in  the  descent  of  the  crown,  as  it  does  in  other 
inheritances;  whereby  Ihe  lineal  descendants  of  any  person  deceased  stand  in 
the  same  place  as  their  ancestor,  if  living,  would  have  done.  Thus  Richard 
II.  succeeded  his  grandfather  Edward  III.,  in  right  of  his  father  the  Black 
Prince;  to  the  exclusion  of  all  his  uncles,  his  grandfather's  younger  children. 
Lastly,  on  failure  of  lineal  descendants,  the  crown  goes  to  the  next  collateral 
relations  of  the  late  king;  provided  they  are  lineally  descended  fix>ra  the  blood 
royal,  that  is,  from  that  royal  stock,  which  originally  acquired  the  crown. 
Thus  Henry  I.  succeeded  to  William  II.,  John  to  Richard  I.,  and  James  I.  to 
Elizabeth;  being  all  derived  from  the  conqueror,  who  was  then  the  only  regal 
stock.  But  herein  there  is  no  objection  (as  in  the  case  of  common  descents) 
to  the  succession  of  a  brother,  an  uncle,  or  other  collateral  rdation,  of  the 
Aa^blood;  that  is,  where  the  relationship  proceeds  not  from  the  same  coupU 
of  ancestors  (which  constitutes  a  kinsman  of  the  wh<^  blood)  but  from  a 
single  ancestor  only;  as  when  two  persons  are  derived  from  the  same 
*'95]  father  and  not  from  the  same  *mother,  or  vice  versa;  provided  only, 
that  the  one  ancestor,  from  whom  both  are  descended,  be  that  from 
whose  veins  the  blood  royal  is  communicated  to  each.  Thus  Mary  I.  inher- 
ited to  Edward  VI.,  and  Elizabeth  inherited  to  Mary;  all  children  of  the 
same  father.  King  Henry  VIII.,  but  all  by  different  mothers.  The  reason 
of  which  diversity,  between  royal  and  common  descents,  will  be  better  under- 
stood hereafter,  when  we  examine  the  nature  of  inheritances  in  general. 

3.  The  doctrine  of  hereditary  right  does  by  no  means  imply  an  indefeasible 
right  to  the  throne.  No  man  will,  I  think,  assert  this,  that  has  considered 
our  laws,  constitution,  and  history,  without  prejudice,  and  with  any  degree 
of  attention.  It  is  unquestionably  in  the  breast  of  the  supreme  legislative 
authority  of  this  kingdom,  the  king  and  both  houses  of  parliament,  to 
defeat  this  hereditary  right;  and,  by  particular  entails,  limitations,  and 
provisions,  to  exclude  the  immediate  heir,  and  vest  the  inheritance  in  any 
one  else.  This  is  strictly  consonant  to  our  laws  and  constitution;  as  may  be 
gathered  from  the  expression  so  fr^uently  used  in  our  statute  book,  of  "the 
king's  majesty,  his  heirs,  and  successors."  In  which  we  may  observe,  that 
as  the  word,  "heirs,"  necessarily  implies  an  inheritance  of  hereditary 
right,  generally  subsisting  in  the  royal  person;  so  the  word,  "successors," 

(a)  In  vU.  AgricolK, 
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distiQctiy  taken  must  imply  that  this  iDberitance  may  sometimes  be  broken 
through;  or,  that  there  may  be  a  successor,  without  being  the  heir,  of  the 
king.  And  this  is  so  extremely  reasonable,  that  without  such  a  power,  lodged 
somewhere,  our  polity  would  be  very  defective.  For,  let  us  Iwely  suppose 
so  melancholy  a  case,  as  that  the  heir  apparent  should  be  a.  lunatic,  an  idiot, 
or  otherwise  incapable  of  reigning:  how  miserable  would  the  condition  of  the 
□ation  be,  if  he  were  also  incapable  of  being  set  aside!  It  is  therefore  neces- 
sary that  this  power  should  be  lodged  somewhere:  and  yet  the  inheritance, 
and  regal  dignity,  would  be  very  precarious  indeed,  if  this  power  were 
expressly  and  avowedly  lodged  in  the  hands  of  the  subject  only,  to  be  exerted 
whenever  prejudice,  caprice,  or  discontent,  should  happen  to  take  the  lead. 
Consequently  it  can  nowhere  be  so  properly  lodged  as  in  the  two 
houses  of  parliament,  \fy  and  with  the  *cODsent  of  the  reigning  king;  [*I96 
who,  it  is  not  to  be  supposed,  will  agree  to  any  thing  improperly 
prejudicial  to  the  rights  of  his  own  descendants.  And  Uierefore  in  the  king, 
lords,  and  commons,  in  parliament  assembled,  our  laws  have  expr^sly 
lodged  it. 

4.  But,  fourthly;  however  the  crown  may  be  limited  or  transferred,  it  still 
retains  its  descendible  quality,  and  becomes  hereditary  in  the  wearer  of  it. 
And  hence  in  our  law  the  king  is  said  never  to  die,  in  bis  political  capacity; 
though,  in  common  with  other  men,  he  is  subject  to  mortality  in  his  natural: 
because  immediately  upon  the  natural  death  of  Henry,  William,  or  Edward, 
the  king  survives  in  his  successor.  For  the  right  of  the  crown  vests,  eo 
inslanti,  upon  his  heir;  either  the  keeres  natus,  if  the  course  of  descent 
remains  unimpeached,  or  the  hares fadus,  if  the  inheritance  be  under  any 
particular  settlement.  So  that  there  can  be  no  interregnum ;(^^  but,  as  Sir 
Matthew  Hale(i)  obser^'es,  the  right  of  sovereignty  is  fully  invested  in  the 
successor  by  the  very  descent  of  the  crown.  And  therefore,  however 
acquired,  it  becomes  in  him  absolutely  hereditary,  unless  by  the  rules  of  the 
limitation  it  is  otherwise  ordered  and  determined.  In  the  same  manner  as 
landed  estates,  to  continue  our  former  comparison,  are  by  the  law  hereditary, 
or  descendible  to  the  heirs  of  the  owner;  but  still  there  exists  a  power,  by 
which  the  property  of  those  lands  may  be  transferred  to  another  person.  If 
this  transfer  be  made  simply  and  absolutely,  the  lands  wilt  be  hereditary  in 
the  new  owner,  and  descend  to  his  heir-at-law:  but  if  the  transfer  be  clogged 
with  any  limitations,  conditions,  or  entails,  the  lands  must  descend  in  that 
channel,  so  limited  and  prescribed,  and  no  other. 

In  these  four  points  consists,  as  I  take  it,  the  constitutional  notion  of 
hereditary  right  to  the  throne:(5)  which  will  be  still  further  elucidated,  and 
made  clear  beyond  all  dispute,  from  a  short  historical  view  of  the  successions 
to  the  crown  of  England,  the  doctrines  of  our  ancient  lawyers,  and  the  sev- 
eral acts  of  parliament  that  have  from  time  to  time  been  made,  to 
create,  to  declare,  to  confirm,  to  limit,  or  to  bar,  the  hereditary  *title  fig? 
to  the  throne.  And  in  the  pursuit  of  this  inquiry  we  shall  find,  that, 
from  the  days  of  Egbert,  the  first  sole  monarch  of  this  kingdom,  even  to  the 
present,  the  four  cardinal  maxims  above  mentioned  have  ever  been  held  the 
constitutional  canons  of  succession.  It  is  true,  the  succession,  through  fraud, 
or  force,  or  sometimes  through  necessity,  when  in  hostile  times  the  crown 
descended  on  a  minor  or  the  like,  has  been  very  firequently  suspended;  but 
has  generally  at  last  returned  back  into  the  old  her^tary  channel,  though 

(A)  1  Hlit  P.  C.  Ifi. 


(4}  Hence  the  statutes  passed  in  the  firat  year  after  the  reatoratioa  of  Car.  II.  are  always 
called  the  acta  in  the  twelfth  year  of  his  reign;  and  all  the  other  legal  pcoc-~""~-  "* 
that  reign  are  reckoned  from  tlie  year  1648,  and  not  from  1860. — ChkisTian. 

(S)  Bowyer's Com.  on  Const  Law  Bag.  (3  ed.  1646)  104. 
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sometimes  a  very  considerable  period  has  intervened.  And,  even  in  those 
instances  where  the  succession  has  been  violated,  the  crown  has  ever  been 
looked  upon  as  hereditary  in  the  wearer  of  it.  Of  which  the  usurpers  them- 
selves were  so  sensible,  that  they  for  the  most  part  endeavored  to  vamp  up 
some  feeble  show  of  a  title  by  descent,  iu  order  to  amuse  the  people,  while 
they  gained  the  possession  of  the  kingdom.  And,  when  possession  was  once 
gained,  they  considered  it  as  the  purchase  or  acquisttiou  of  a  new  estate  of 
inheritance,  and  transmitted  or  endeavored  to  transmit  it  to  their  own  pos- 
terity, by  a  kind  of  hereditary  right  of  usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in  possession  of  the  throne 
of  the  West  Saxons,  by  a  long  and  undisturbed  descent  from  his  ancestors  of 
above  three  hundred  years.  How  his  ancestors  acquired  their  title,  whether 
by  force,  by  fraud,  by  contract,  or  by  election,  it  matters  not  much  to  inquire; 
and  is  indeed  a  point  of  such  high  antiquity,  as  must  render  all  inquiries  at 
best  but  plausible  guesses.  His  right  must  be  supposed  indisputably  good, 
because  we  know  no  better.  The  other  kingdoms  of  the  heptarchy  he 
acquired,  some  by  consent,  but  most  by  a  voluntary  submission.  And  it  is 
an  established  maxim  in  civil  polity,  and  the  law  of  nations,  that  when  one 
country  is  united  to  another  in  such  a  manner,  as  that  one  keeps  its  govern- 
ment and  states,  and  the  other  loses  them;  the  latter  entirely  assimilates  with 
or  is  melted  down  in  the  former,  and  must  adopt  its  laws  and  customs,  (c) 
And  in  pursuance  of  this  maxtm  there  hath  ever  been,  since  the  union 
*i98]  of  the  heptarchy  in  king  Egbert,  a  *general  acquiescence  under  the 
hereditary  monarchy  of  the  West  Saxons,  through  all  the  united 
kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period  of  above  two 
hundred  years,  the  crown  descended  regularly,  through  a  succession  of  fifteen 
princes,  without  any  deviation  or  interruption:  save  only  that  the  sons  of 
king  Ethelwolf  succeeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of  succession  pre- 
scribed by  their  fiither  and  confirmed  by  the  wittena-gemote,  in  the  heat  of 
the  Danish  invasions;  and  also  that  king  Edred,  the  uncle  of  Edwy,  mounted 
the  throne  for  about  nine  years,  in  the  right  of  his  nephew,  a  minor,  the 
times  being  very  troublesome  and  dangerous.  But  this  was  with  a  view  to 
preserve,  and  not  to  destroy,  the  succession;  and  accordingly  Edwy  succeeded 
him.  (6) 

King  Edmund  Ironside  was  obliged,  by  the  hostile  irruption  of  the  Danes, 
at  first  to  divide  his  kingdom  witii  Canute,  king  of  Denmark;  and  Canute, 
after  his  death,  seized  the  whole  of  it,  Edmund's  sons  being  driven  into 
foreign  countries.  Here  the  succession  was  suspended  by  actual  force,  and  a 
new  family  introduced  upon  the  throne:  in  whom  however  this  new-acquired 
throne  continued  hereditary  for  three  reigns;  when,  upon  the  death  of 
Hardiknute,  the  ancient  Saxon  line  was  restored  in  the  person  of  Edward 
the  Confessor. 

He  was  not  indeed  the  true  heir  to  the  crown,  being  the  younger  brother 
of  king  Edmund  Ironside,  who  had  a  son  Edward,  simamed  (from  his  exile) 
the  outlaw,  still  living. (7)  But  this  son  was  then  in  Hungary;  and,  the 
English  having  just  shaken  off  the  Danish  yoke,  it  was  necessary  that  some- 
body on  the  spot  should  mount  the  throne;  and  the  Confessor  was  the  next 

(c)  Puff.  L-oCN.  sndN.  b.g,c.  12.J6. 

(6)  But  Bdtnnnd,  the  son  of  Edward  the  elder,  was  put  aside  to  make  way  for  Athel- 
Btan,  bis  bastard  brother;  and  Edmund,  his  brother,  succeeded  hist. — ChtTTv. 

(7)  It  has  been  remarked  that  Edmund  Ironside  being  illegitimate,  Edward  the  Con- 
fessor the  legitimate  son  of  Bthelred  the  Unready,  was  the  true  heir  to  the  crown,  at  least 
in  preference  to  Edmund  or  any  child  of  his.— Coj^iudGB. 
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of  the  royal  line  then  in  England.  On  his  decease  without  issue,  Harold  II. 
usurped  the  throne;  and  almost  at  the  same  instant  came  on  the  Norman 
invasion:  the  right  to  the  crown  being  all  the  time  in  Edgar,  siraamed 
Atheling,  (which  signifies  in  the  Saxon  language  illustruius,  or  of  royal 
blood,)  who  was  the  son  of  Edward  the  Outlaw,  and  grandson  of 
Edmund  *Ironsidc;  or  as  Matthew  Paris{rf)  well  expresses  the  [*I99 
sense  of  our  old  constitution,  "  Edmundus  aulem  laiusferreum,  rex 
naiuralis  de  stirpe  rtgum,  genuit  Edwardum;  el  Edwardus genuU  Edgarum, 
cui  de  jure  debebatur  regnum  Ang/orum."{8) 

William  the  Norman  claimed  the  crown  by  virtue  of  a  pretended  grant 
from  king  Edward  the  Confessor;  a  grant  which,  if  real,  was  in  itself  utterly 
invalid;  because  it  was  made,  as  Harold  well  observed  in  his  reply  to 
William's  demand,  (c)  "absque  generali  senatus  et  populi  convenlu  et 
edicto;"{q)  which  also  very  plainly  implies,  that  it  then  was  generally  under- 
stood that  the  king,  with  consent  of  the  general  council,  might  dispose  of  the 
crown,  and  change  the  line  of  succession.  William's  title  however  was 
altogether  as  good  as  Harold's,  he  being  a  mere  private  subject,  and  an  utter 
stranger  to  the  royal  blood,  Edgar  Atheling's  undoubted  right  was  over- 
whelmed by  the  violence  of  the  times;  though  frequently  asserted  by  the 
English  nobilit)'  after  the  conquest,  till  such  time  as  he  died  without  issue: 
but  all  their  attempts  proved  unsuccessiul,  and  only  served  the  more  firmly  to 
establish  the  crown  in  the  family  which  had  newly  acquired  it. 

This  conquest  then  by  William  of  Normandy  was,  like  that  of  Canute 
before,  a  forcible  transfer  of  the  crown  of  England  into  anew  family:  but  the 
crown  being  so  transferred,  all  the  inherent  properties  of  the  crown  were  with 
it  transferred  also.  For,  the  victory  obtained  at  Hastings  not  being(/)  a 
victory  over  the  nation  collectively,  but  only  over  the  person  of  Harold,  the 
only  right  that  the  conqueror  could  pretend  to  acquire  thereby,  was  the  right 
to  possess  the  crown  of  England,  not  to  alter  the  nature  of  the  government. 
And  therefore,  as  the  English  laws  still  remained  in  force,  he  must  neces- 
sarily take  the  crown  subject  to  those  laws,  and  with  all  its  inherent  proper- 
ties; the  first  and  principal  of  which  was  its  descendibility. (10)  Here  then 
we  must  drop  our  race  of  Saxon  kings,  at  least  for  a  while,  and  derive  our 
descents  from  William  the  Conqueror  as  from  a  new  stock,  who 
acquired  by  right  of  war  (such  as  it  is,  yet  still  the  *demier  resort  of  [*2oo 
kings)  a  strong  and  undisputed  title  to  the  inheritable  crown  of 
England. 

Accordingly  it  descended  from  him  to  his  sons  William  II.  and  Henry  I. 
Robert,  it  must  be  owned,  his  eldest  son,  was  kept  out  of  possession  by  the 
arts  and  violence  of  his  brethren;  who  perhaps  might  proceed  upon  a  notion, 
which  prevailed  for  some  time  in  the  law  of  descents,  (though  never  adopted 
as  the  rule  of  public  successions,  )(,f)  that  when  the  eldest  son  was  already 
provided  for,  (as  Robert  was  constituted  duke  of  Normandy  by  his  father's 
will,)  in  such  a  case  the  next  brother  was  entitled  to  enjoy  the  rest  of  their 


(a)  See  Loid  Lrltleloa's  lih  ol  Ueary  n.  Tot.  L 

p.«7. 


(8)  ["  But  Edmund  Ironsides,  a  iiBtural  tin^  by  descent  from  a  race  of  lings,  begat 
Bdnara,aitd  Hdward  begat  Edgar.  towhomofngbtthekiRgdomofGnglsod  belonged."]  . 

(9)  ["  Without  the  general  assembly  and  edict  of  the  senate  and  people."] 

(10)  The  effect  of  acquisition  by  conquest,  is  to  transfer  the  dominion  of  the  countirto 
the  conqueror;  but  that  clearly  does  not  involve  the  abrof^atioD  of  all  the  laws  prevailing 
in  the  country  at  tbe  time.  It  ia  very  interesting  to  find  in  the  laws  of  Menu  one  of  the 
moat  ancient  Hindu  books,  these  words,  "  Let  the  king  establish  the  laws  of  the  con- 
qnered  nation  as  declared  in  their  books." — Sir  Wm.  Jooea'  Inst.  Hindu  Law,  Ait.  103, 
Bowyer's  Comms.  on  Const.  Law  Eng.  (3  ed.  1846)  45. 
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Other's  inberitance.  But,  as  he  died  without  issue,  Henry  at  last  bad  a  good 
title  to  the  throne,  whatever  he  might  have  at  first. 

Stephen  of  Blois,  who  succeeded  him,  was  indeed  the  grandson  of  the  Con- 
queror, by  Adelicia  bis  daughter,  and  claimed  the  throne  by  a  feeble  kind  of 
hereditary  right :  not  as  being  the  nearest  of  the  male  line,  but  as  the  nearest 
male  of  the  blood  royal,  excepting  his  elder  brother  Theobald,  who  was  earl 
of  Blois,  and  therefore  seems  to  have  waived,  as  he  certainly  never  insisted 
on,  so  troublesome  and  precarious  a  claim.  The  real  right  was  in  the  empress 
Matilda,  or  Maud,  the  daughter  of  Henry  I.;  the  rule  of  succession  being, 
(where  women  are  admitted  at  all,)  that  the  daughter  of  a  son  shall  be  pre- 
ferred to  the  son  of  a  daughter.  So  that  Stephen  was  little  better  than  a 
mere  usurper;  and  therefore  he  rather  chose  to  rely  on  a  title  by  election,  (A) 
while  the  empress  Maud  did  not  fail  to  assert  ber  hereditary  right  by  the 
sword:  which  dispute  was  attended  with  various  success,  and  ended  at  last  in 
the  compromise  made  at  Wallingford,  that  Stephen  should  keep  the  crown, 
but  that  Henry,  the  son  of  Maud,  should  succeed  him,  as  he  afterwards 
accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his  mother  Matilda)  the 
undoubted  heir  of  William  the  Conqueror;  but  he  had  also  another 
*2oi]  connection  in  blood,  which  endeared  *him  still  further  to  the  English. 
He  was  lineally  descended  from  Edmund  Ironside,  the  last  of  the 
Saxon  race  of  hereditary  kings.  For  Edward  the  Outlaw,  the  son  of  Edmund 
Ironside,  had  (besides  Edgar  Atheliug,  who  died  without  issue)  a  daughter 
Margaret,  who  was  married  to  Malcolm,  Kiug  of  Scotland,  and  in  her  the 
Saxon  hereditary  right  resided.  By  Malcolm  she  had  several  children,  and 
among  the  rest  Matilda  the  wife  of  Heniy  I.,  who  by  him  had  the  empress 
Maud,  the  mother  of  Henry  II.  Upon  which  account  the  Saxon  line  is  in 
our  histories  frequently  said  to  have  been  restored  in  bis  person,  though  in 
reality  that  right  subsisted  in  the  sons  of  Malcolm  by  queen  Margaret;  king 
Henry's  best  title  being  as  heir  to  the  Conqueror. 

From  Henry  II.  the  .crown  descended  to  his  eldest  son  Richard  I. ;  who 
dying  childless,  the  right  vested  in  his  nephew  Arthur,  the  son  of  Geof- 
frey his  next  brother;  but  John,  the  youngest  son  of  king  Henry,  seized 
the  throne,  claiming,  as  appears  from  his  charters,  the  crown  by  hered- 
itary right;(i)  that  is  to  say,  he  was  next  of  kin  to  the  deceased  king, 
being  his  surviving  brother:  whereas  Arthur  was  removed  one  degree  further, 
being  his  brother's  son,  though  by  right  of  representation  he  stood  in  the 
place  of  his  father  Geoffrey.  And  however  flimsy  this  title,  and  those  of 
William  Rufus  and  Stephen  of  Blois,  may  appear  at  this  distance  to  us,  after 
the  law  of  descents  bath  now  been  settled  for  so  many  centuries,  they  were 
sufficient  to  puzzle  the  understandings  of  our  brave  but  unlettered  ancestors. 
Nor,  indeed,  can  we  wonder  at  the  number  of  partisans  who  espoused  the 
pretensions  of  king  John  in  particular,  since  even  in  the  reign  of  his  father, 
king  Henry  II.,  it  was  a  point  undetermined,  (i^)  whether,  even  in  common 
inheritances,  the  child  of  an  elder  brother  should  succeed  to  the  land  in  right 
of  representation,  or  the  younger  surviving  brother  in  right  of  proximity  of 
blood.  Nor  is  it  to  this  day  decided,  in  the  collateral  succession  to  the  fiefs 
of  the  empire,  whether  the  order  of  the  stocks,  or  the  proximity  of 
*202]  degree,  shall  take  place.  (/)  However,  on  the  death  of  Arthur  *and 
his  sister  Eleanor  without  issue,  a  clear  and  indisputable  title  vested 
in  Henry  III.,  the  son  of  John;  and  from  him  to  Richard  the  Second,  asuc- 
cession  of  six  generations,  the  crown  descended  in  the  true  hereditary  line. 

(h)  " Ego  S/rphaniti  Dei gvaXla  anenttt  fieri d  BiHHtIi  (i)  "—BegnlAngUM;qaodniil)UJamxmpdlllUBrt- 

{nreganAnglorsmtlfnM,Ac"    ["  ISlephen.elecitfd  diiarfo."    Speim.  ftlA  S.  JoK  apadViUUm.3^ 

KlDKof  England,  bylbegracenfUodaiultheuieDt  Ik)  Ol&nv.  I  T.  c.  3. 

_,.,..„, J 1....,    ,,1.-  .   r,    i,«,     ui„  {[)  Mod,  Un.  Hl»t  «i.  Hi 
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Uoder  one  of  which  race  of  princes(m)  we  find  it  dedared  in  parliament, 
' '  that  the  law  of  the  crown  of  England  is,  and  always  bath  been,  that  the 
children  of  the  king  of  England,  whether  bom  in  England  or  elsewhere, 
otight  to  bear  the  inheritance  after  the  death  of  tiieir  ancestors:  which  Law 
our  sovereign  lord  the  Icing;  the  prelates,  earls,  and  barons,  and  other  great 
men,  together  with  all  the  commons  in  parliament  assembled,  do  approve  and 
affirm  forever." 

Upon  Richard  the  Second's  resignation  of  the  crown,  he  having  no  children, 
the  right  resulted  to  the  issue  of  his  grandfother  Edward  HI,  That  king 
had  many  children  besides  his  eldest,  Edward  the  black  prince  of  Wales,  the 
father  of  Richard  II.;  but  to  avoid  confusion,  I  shall  only  mention  three: — 
William,  his  second  son,  who  died  without  issue;  Lionel,  duke  of  Clarence, 
his  third  son;  and  John  of  Gaunt,  duke  of  Lancaster,  his  fourth.  By  the 
rules  of  succession,  therefore,  the  posterity  of  Lionel,  duke  of  Clarence,  were 
entitled  to  the  throne  upon  the  resignation  of  king  Richard;  and  had  accord- 
ingly been  declared  by  the  king,  many  years  before,  the  presumptive  heirs 
of  the  crown;  which  declaration  was  also  confirmed  in  parliament.(n)  But 
Menry,  duke  of  Lancaster,  the  son  of  John  of  Gaunt,  having  then  a  large 
army  in  the  kingdom,  the  pretence  of  raising  whic^  was  to  recover  his 
patrimony  from  the  king,  and  to  redress  the  grievances  of  the  subject,  it  was 
impossible  for  any  other  title  to  be  asserted  with  any  safety,  and  he  became 
king  under  the  title  of  Henry  IV,  But,  as  Sir  Matthew  Hale  remarks,  (i?) 
though  the  people  unjustly  assisted  Henry  IV.  in  his  usurpation  of  the  crown, 
yet  he  was  not  admitted  thereto  until  he  had  declared  that  he  claimed,  not  as 
a  conqueror,  (which  he  very  much  inclined  to  do, )(/)  but  as  a  successor, 
descended  by  right  line  of  the  blood  royal,  as  appears  ftom  the  rolls  of 
parliament  in  those  times.  And,  in  order  to  this,  he  set  up  a  show 
of  two  titles;  *the  one  upon  the  pretence  of  being  the  first  of  the  blood  [*203 
royal  in  the  entire  male  line,  whereas  the  duke  of  Clarence  left  only 
one  daughter,  Philippa;  from  which  female  branch,  by  a  marriage  with 
Edmond  Mortimer,  earl  of  March,  the  house  of  York  descended:  the  other, 
by  reviving  an  exploded  rumor,  first  propagated  by  John  of  Gaunt,  that 
Edmond,  earl  of  Lancaster,  (to  whom  Henry's  mother  was  heiress,)  was  in  - 
reality  the  elder  brother  of  king  Edward  I.;  though  his  parents,  on  account 
of  his  personal  deformity,  had  imposed  him  on  the  world  for  the  younger; 
and  therefore  Henry  would  be  entitled  to  the  crown ,  either  as  successor  to 
Richard  II.  in  case  the  entire  male  line  was  allowed  a  preference  to  the 
female;  or  even  prior  to  that  unfortunate  prince,  if  the  crown  could  descend 
through  a  female,  while  an  entire  male  line  was  existing. 

However,  as  in  Edward  the  Third's  time  we  find  the  parliament  approving 
and  affirming  the  law  of  the  crown,  as  before  stated,  so  in  the  reign  of  Henry 
IV.  they  actually  exerted  their  right  of  new-settling  the  succession  to  the 
crown.  And  this  was  done  by  the  statute  7  Hen.  IV.  c.  2,  whereby  it  is 
enacted,  "that  the  inheritance  of  the  crown  and  realms  of  England  and 
France,  and  all  other  the  king's  dominions,  shall  btset  and  remam(^)  in  the 
person  of  our  sovereign  lord  the  king,  and  in  the  heirs  of  his  body  issuing;" 
and  prince  Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him  and 
the  heirs  of  his  body  issuing,  with  remainder  to  the  Lord  Thomas,  Lord  John, 
and  Lord  Humphry',  the  king's  sons,  and  the  heirs  of  their  bodies  respectively; 
which  is  indeed  nothing  more  than  the  law  would  have  done  before,  provided 
Henrj-  the  Fourth  had  been  a  rightful  king.  It  however  serves  to  show  that 
it  was  then  generally  understood,  that  the  king  and  parliament  had  a  right 
to  new-model  and  regulate  the  succession  to  the  crown;  and  we  may  dso 

in)  sax.  2t  Bdw.  III.  M.  2.  Ip)  Seld.  Ut  bon.  I,  8. 

■1  Btutdlbnl'a  OenoO.  BM.  2M.  (q)  SMI  mvi «  demottfe. 

s)  HW.  C.  L.  c  S. 
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observe  with  wbat  caution  and  delicacy  the  parliament  then  avoided  declaring 

any  sentiment  of  Henry's  original  title.  However,  Sir  Edward  Coke 
*204]     more  than  once  expr^sly  declares,  (r)  that  at  the  time  of  passing 

this  act  the  right  of  the  crown  was  in  the  descent  from  Philippa, 
daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  descended  regularly  from  Henry  IV.  to  bis  son  and 
grandson  Henry  V.  and  VI, ;  in  the  latter  of  whose  reigns  the  house  of  York 
asserted  their  dormant  title;  and,  after  imbruing  the  kingdom  in  blood  and 
confusion  for  seven  years  together,  at  last  established  it  in  the  person  of 
Edward  IV.  At  his  accession  to  the  throne,  after  a  breach  of  the  succession 
that  continued  for  three  descents,  and  above  threescore  years,  the  distinction 
of  a  king  de  jure  and  a  king  de  facto  began  to  be  first  taken;  in  order  to 
indemnify  such  as  had  submitted  to  the  late  establishment,  and  to  provide 
for  the  peace  of  the  kingdom,  by  confirming  all  honors  conferred  and  all  acts 
done  by  those  who  were  now  called  the  usurpers,  not  tending  to  the  disherison 
of  the  rightful  heir.  In  statute  i  Edw,  IV.  c.  i,  the  three  Henrys  are  styled, 
"late  kings  of  England  successively  in  dede,  and  not  of  ryght."  And  in  all 
the  charters  which  I  have  met  with  of  king  Edward,  wherever  he  has  occa- 
sion to  speak  of  any  of  the  line  of  Lancaster,  he  calls  them  "  nuper  de  facta, 
etnondejure,  reges  Anglia."i\-i) 

Edward  IV.  left  two  sons  and  a  daughter;  the  eldest  of  which  sons,  king 
Edward  V.,  enjoyed  the  regal  dignity  for  a  very  short  time,  and  was  then 
deposed  by  Richard,  his  unnatural  uncle,  who  immediately  usurped  theroyal 
dignity,  having  previously  insinuated  to  the  populace  a  suspicion  of  bastardy 
in  the  children  of  Edward  IV.  to  make  a  show  of  some  hereditary  title: 
after  which  he  is  generally  believed  to  have  murdered  his  two  nephews,  upon 
whose  death  the  right  of  the  crown  devolved  to  their  sister  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III.  gave  occasion  to  Henry  earl  of 
Richmond  to  assert  his  title  to  the  crown;  a  title  the  most  remote  and 
unaccountable  that  was  ever  set  up,  and  which  nothing  could  have  given 
success  to  but  the  universal  detestation  of  the  then  usurper  Richard.  For, 
besides  that  he  claimed  under  a  descent  from  John  of  Gaunt,  whose  title  was 

now  exploded,  the  claim  (such  as  it  was)  was  through  John  earl  <£ 
*205]     Somerset,  a  bastard  son,  begotten  by  John  of  *Gaunt  upon  Catherine 

Swinford.  It  is  true  that,  by  an  act  of  parliament  20  Ric.  II.  this 
son  was,  with  others,  legitimated  and  made  inheritable  to  all  lands, 
offices,  and  dignities,  as  if  he  had  been  bom  in  wedlock;  but  still  with  an 
express  reservation  of  the  crown,  "  excepta  dignilate  'vya/i. " (j)(  13) 

(r)  4  IobL  ST.  205.  (I)  4  iDEt.  86. 

( i3t  ["  Recent,  kings  of  England,  in  fact  and  not  in  law."]  A  king  de  facto  is  one 
actually  reigning  as  opposed  to  one  de  jure  merely,  who,  although  having  the  lawful 
succession,  has  either  been  ousted  from,  or  never  actually  talceo,  the  possession  of  the 
sovereignty.  The  Constitutional  Statute,  ii  Hen.  VII.  c.  i,  enacts  that  obedience  to  the 
king  for  the  time  being  de  facto  shall  be  a  protection  to  the  subject  against  all  forfeitures 
under  any  succeeding  sovereign ,  claiming  adversely.  Brown's  Diet,  and  Inst.  Am.  and 
Eng.  Enc.  of  Law,  Vol.  V.,  p.  93.  Theprincipleof  recoguizingthe  actsof  a  de  facto  king 
has  been  extended  to  all  other  public  officers,  thus  ;  The  validity  of  a  service  of  notice 
by  a  de  facto  constable,  cannot  be  inquired  into  collaterally.  Petersilea  v.  Stone,  119 
Mass.  46S  (1876).  It  is  well  settled,  upon  principles  of  public  policy,  that  the  acts  of 
an  officer  de  facto,  whether  judicial  or  ministerial,  are  valid  so  far  as  the  rights  of  the 
public,  or  third  persons  having  an  interest  in  such  acts  are  concerned,  and  that  neither 
the  title  of  such  officer,  nor  the  validity  of  his  acts  as  such,  can  be  indirectly  called  in 

Siestion.  in  a  proceeding  to  which  he  is  not  a  party.  Heath  v.  State,  36  Ala.  175  (i860). 
riffins  Eir.  V.  Cunnin^am,  ao  Grat,  (Va.)  45,  70.  A  person  serving  a  writ  as  a  deputy 
specially  ap^inted  by  the  ^eriff,  is  an  officer  de  facto  for  that  purpose,  although  his 
written  appointment  is  not  under  seal.    Jewell  v.  Gilbert,  64  N.  H.  15  (1885). 

(13)  ["With  regal  dignity  escepted."]  It  must  be  remarked  that  Blacfcstone'sassertion, 
on  the  authority  of  Coke,  (4  Inst.  37, )  that  in  the  act  of  legitimation  there  was  an  express 
reservation  exunding  the  right  of  Buccession  to  the  throne,  has  been  discovered  to  be 
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Notwithstanding  all  this,  immediately  after  the  battle  of  Bosworth  Field,  he 
assumed  the  regal  dignity ;  the  right  of  the  crown  then  being,  as  Sir  Edward 
Coke  expressly  declares,{/)  in  Klizabeth,  eldest  daughter  of  Edward  IV.; 
and  his  possession  wasestablished  by  parliament,  holdea  the  first  year  of  his 
reign.  In  the  act  for  which  purpose  the  parliament  seems  to  have  copied 
the  caution  of  their  predecessors  in  the  reign  of  Henry  IV.;  and  therefore 
(as  Lord  Bacon  the  historian  of  this  reign  observes)  carefiilly  avoided  any 
rect^nition  of  Henry  VII. 's  right,  which  indeed  was  none  at  alt;  and  the 
king  would  not  have  it  by  way  of  new  law  or  ordinance,  whereby  a  righi. 
might  seem  to  be  created  and  conferred  upon  him;  and  therefore  a  middle 
way  was  rather  chosen,  by  way  (as  the  noble  historian  expresses  it)  oi  eslab- 
Itskmenl,  and  that  under  covert  and  indifiFerent  words,  "  that  the  inheritance 
of  the  crown  should  resl,  remain,  and  abide,  in  King  Henry  VII.  and  the 
heirs  of  his  body;"  thereby  providing  for  the  future,  and  at  the  same  time 
acknowledging  his  present  possession;  but  not  determining  either  way, 
whether  that  possession  was  de  Jure  or  de  facto  merely.  However,  he  soon 
after  married  Elizabeth  of  York,  th*  undoubted  heiress  of  the  Conqueror, 
and  thereby  gained  (as  Sir  Edward Coke(M)  declares)  bymuch  his  best  title 
to  the  crown.  Whereupon  the  act  made  in  his  Eavor  was  so  much  disregarded, 
that  it  never  was  printed  in  our  statute  books.  (14) 

Henry  the  Eighth,  the  issue  of  this  marriage,  succeeded  to  the  crown  by 
clear  indi^utable  hereditary  right,  and  transmitted  it  to  his  three  children  in 
successive  order.  But  in  his  reign  we  at  several  times  find  the  parlia- 
ment busy  in  regulating  the  succession  to  the  kingdom.  And,  first, 
by  *statute  25  Hen.  VIII.  c.  12,  which  recites  the  mischiefs  which  [*ao6 
have  and  may  ensue  by  disputed  titles,  because  no  perfect  and  sub- 
stantial provision  hath  been  made  by  lav;  concerning  the  succession;  and  then 
enacts,  Uiat  the  crown  shall  be  entaUed  to  his  majesty,  and  the  sons  or  heirs 
male  of  his  body,  and  in  default  of  such  sons  to  the  Lady  Elizabeth  (who  is 
declared  to  be  the  king's  eldest  issue  female,  in  exclusion  of  the  Lady  Mary, 
on  account  of  her  supposed  illegitimacy  by  the  divorce  of  her  mother  queen 
Catherine)  and  to  the  Lady  Elizabeth's  heirs  of  her  body;  and  so  on  from 
issue  female  to  issue  female,  and  the  heirs  of  their  bodies,  by  course  of 
inheritance  according  to  their  ages,  as  the  crovm  of  England  hath  been  accus- 
tomed, and  ought  to  go,  in  case  where  there  be  heirs  female  of  the  same: 
and  in  default  of  issue  female,  then  to  the  king's  right  heirs  forever.  This 
single  statute  is  an  ample  proof  of  all  the  four  positions  we  at  first  set  out 
with. 

But.  upon  the  king's  divorce  from  Anne  Boleyn,  this  statute  was,  with 
regard  to  the  settlement  of  the  crown,  repealed  by  statute  28  Hen.  VIII.  c.  7, 
wherein  the  Lady  Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bastardized, 
and  the  crown  settled  on  the  king's  children  by  queen  Jane  Seymour,  and 
his  future  wives;  and,  in  defect  of  such  children,  then  with  this  remarkable 
remainder,  to  such  persons  as  the  king  by  letters  patent,  or  last  will  and 
testament,  should  limit  and  appoint  the  same:  a  vast  power,  but  notwith- 
standing, as  it  was  regularly  vested  in  him  1^  the  supreme  legislative 


nnfoiuided.  In  the  original  rolls  of  parliament,  the  exception  of  the  right  of  succession 
to  the  throne  is  not  contained:  but  it  waa  introduced  by  interlineation  on  the  patent-roll 
subsequently  to  the  grant  of  legitimation,  and  was  included  in  the  confinnation  by  Henry 
IV.  It  is  cfear  the  operative  grant  was  the  statute  of  Richard  II.;  and  aa  that  statute 
legitimated  John  of  Gaunt's  children  for  all  purposes,  without  exception,  they  were 
thereby  made  capable  of  inheriting  the  crown.  Sir  N.  Nicholas's  Observ.  on  the  State  of 
Hiatoncal  Literature,  p.  176.  Bowyer's  Const.  Law,  log.— Sharswood. 
(14)  Reeve'tHist.  ofEog.  Law;  Finlaaon  Vol.  IIL,  p.  ii^etseg. 
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authority,  it  was  therefore  indisputably  valid.  (15)  But  this  power  was  never  car- 
ried  into  execution ;  forbystatutejs  Hen.  VIII.c.  i,  the  king's  two  daughters 
are  legitimated  again,  and  the  crown  is  limited  to  prince  Edward  by  name,  after 
that  to  the  Lady  Mary,  and  then  to  the  Lady  Elizabeth  and  the  heirs  of  their 
respective  bodies;  which  succession  took  effect  accordingly,  being  indeed  no 
other  than  the  usiial  coiUBe  of  the  law,  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of  the  people,  through 
this  jumble  of  acts  for  limiting  the  succession,  by  statute  i  Mar.  st 
♦207]  2,c.  I,  queen  Mary's  *hereditary  right  to  the  throne  is  acknowledged 
and  recognized  in  these  words: — "  The  crown  of  these  realms  is  most 
lawfully,  justly,  and  nghtly  descended  and  come  to  the  queen's  highness  that 
now  is,  being  the  very  true  and  undoubted  heir  and  inheritrix:  thereof." 
And  again,  upon  the  queen's  marriage  with  Philip  of  Spain,  in  the  statute 
which  settles  the  preliminaries  of  that  match, (jc)  the  hereditary  right  to  the 
crown  is  thus  asserted  and  declared; — "As  touching  the  right  <rf"  the  queen's 
inheritance  in  the  realm  and  dominions  of  England,  the  children,  whether 
male  or  female,  shall  succeed  in  them,  according  to  the  known  laws,  statutes, 
and  customs  of  the  same:"  which  determination  of  the  parliament,  that  the 
succession  shali  continue  in  the  usual  course,  seems  tacitly  to  imply  a  power 
of  new-modelling  and  altering  it,  in  case  the  legislature  had  thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognized  in  still  stronger 
terms  than  her  sister's;  the  parliament  acknowledging (^)  "  that  the  queen's 
highness  is,  and  in  very  deed  and  of  most  mere  right  ought  to  be,  t^  the 
laws  of  God,  and  the  laws  and  statutes  of  this  realm,  our  most  lawful  and 
rightful  sovereign  liege  lady  and  queen;  and  that  her  highness  is  rightly, 
lineally,  and  lawfully  descended  and  come  of  the  blood  royal  of  this  realm  of 
England;  in  and  to  whose  princdy  person,  and  to  the  heirs  of  her  body  law- 
fully to  be  begotten,  after  her,  the  imperial  crown  and  dignity  of  this  realm 
doth  belong."  And  in  the  same  reign,  by  statute  13  Eliz.  c.  i,  we  find  the 
right  of  parliament  to  direct  the  succession  of  the  crown  asserted  in  the  most 
explicit  words: — "  If  any  person  shall  hdUl,  affirm,  or  maintain  that  the 
OMnmon  laws  of  this  realm,  not  altered  by  parliament,  ought  not  to  direct 
the  right  of  the  crown  of  England;  or  that  the  queen's  majesty,  with  and  by 
the  authority  of  parliament,  is  not  able  to  make  laws  and  statutes  of  sufficient 
force  and  validity  to  limit  and  bind  the  crown  of  this  realm,  and  the  descent, 
limitation,  inheritance,  and  government  thereof:  such  person,  so 
*3o8]  holding,  affirming,  or  maintaining,  shall,  ^during  the  life  of  the 
queen,  be  guilty  of  high  treason;  and  after  her  decease  shall  be  guilty 
of  a  misdemeanor,  and  forfeit  his  goods  and  chattels." 

On  the  death  of  queen  Elizab^h  without  issue,  the  line  of  Henry  VIII. 
became  extinct.  It  therefore  became  necessary  to  recur  to  the  other  issue  of 
Henry  VII.  by  Elizabeth  of  York  his  queen ;  whose  ddest  daughter  Margaret 
having  married  James  IV.  king  of  Scotland,  kingjames  the  Sixth  of  Scotland, 
and  of  England  the  First,  was  the  lineal  descendant  from  that  alliance.  So 
that  in  his  person,  as  clearly  as  in  Henry  VIII.,  centred  all  the  claims  of 
different  competitors,  from  the  conquest  downwards,  he  being  indisputably 
the  lineal  heir  of  the  Conqueror.(i6)     And,  what  is  still  more  remarkable, 

(>]  1  Hu.  M.  Z,  &  ^  (V)  SUL  1  mil.  c.  s. 

(15)  "It  is  the  right  and  the  duty  of  atf  courts  to  declare  a// le^slative  acta  void  wbich 
plaioly  and  palpably  violate  the  constitution."  BanV  SL  Mary's  v.  State,  13  (Cobb)  Ga. 
49S  (1853).     But  thia  Act  was  without  the  jurisdiction  of  the  courts. 

(16)  This  position  is  correct  only  on  the  aaaumption  that  the  will  of  Henry  VIII. ,  whereby 
he  (by  virtue  of  the  statute  38  Hen.  VIII.  c.  7)  entailed  the  crown  on  the  descendants  of 
his  yonngest  aister,  Mai^,  dnchesi  of  Suffollc,  before  those  of  Margaret,  queen  of  Scots, 
is  not  authentic  and  vahd;  for  there  were  descendants  of  Mary  living  at  the  decease  of 
queen  Elizabeth.    Bowyer's  Const  Law,  108.     Hallam,  vol.  i.  p.  395.— Sbarswood. 
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in  his  person  also  centred  the  right  of  the  Saxon  mooarchs,  which  had  been 
suspended  from  the  conquest  tiU  his  accession.  For,  as  formerly  obser\'ed, 
Margaret,  the  sister  of  Edgar  Atheling,  the  daughter  of  Edward  tiie  Outlaw, 
and  grand -daughter  of  Icing  Kdmund  Ironside,  was  the  person  in  whom  the 
hereditary  right  of  the  Saxou  kings,  supposing  it  not  abolished  by  the  con- 
quest, resided.  She  married  Malcolm,  king  of  Scotland;  and  Henry  II.,  by 
a  descent  from  Matilda  their  daughter,  is  generally  called  the  restorer  of  the 
Saxon  line.  But  it  must  be  remembered,  that  Malcolm  by  his  Saxon  queen 
had  sons  as  well  as  daughters;  and  that  the  royal  family  of  Scotland,  from  that 
time  downwards,  were  the  ofi&pring  of  Malcolm  and  Margaret.  Of  this 
royal  family,  king  James  the  First  was  the  direct  lineal  heir,  and  therefore 
united  in  his  person  every  possible  claim  by  hereditary  right  to  the  English 
as  well  as  Scottish  throne,  being  the  heir  both  of  Egbert  and  William  the 
Conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than  wisdom,  who 
could  deduce  an  hereditary  title  for  more  than  eight  hundred  years,  should 
easily  be  taught  by  the  flatterers  of  the  times  to  bdieve  there  was  something 
divine  in  his  right,  and  that  the  finger  of  Providence  was  visible  in 
its  *[H-eservation.  Whereas,  though  a  wise  institution,  it  was  clearly  [+209 
a  human  institution;  and  the  right  inherent  in  him  no  natural,  but 
a  positive,  right.  And  in  this,  and  no  other,  light-  was  it  taken  by  the 
English  parliament;  who  by  statute  i  Jac.  I.  c.  i,  did  "recognize  and 
acknowledge,  that  immediately  upon  the  dissolution  and  decease  of  Elizabeth, 
late  queen  of  England,  the  imperial  crown  thereof  did  by  inherent  birthright, 
and  lawful  and  undoubted  succession,  descend  and  come  to  his  most  excel- 
lent majesty,  as  being  lineally,  justly,  and  lawfully  next  and  sole  heir  of  the 
blood  royal  of  this  realm."  Not  a  word  here  of  any  right  immediately 
derived  from  Heaven;  which,  if  it  existed  anywhere,  must  be  sought  for 
among  the  aborigines  of  the  island,  the  ancient  Britons,  among  whose  princes, 
indeed,  some  have  gone  to  search  it  for  him.  {z) 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most  undoubtedly  is, 
it  is  still  more  astonishing,  that  when  so  many  hereditary  rights  had  centred 
in  this  king,  his  son  and  heir  king  Charles  the  First  should  be  told  by  those 
infamous  judges  who  pronounced  his  unparalleled  sentence,  that  be  was  an 
elective  prince;  elected  by  his  people,  and  therefore  accountable  to  them,  in 
his  own  proper  persm,  for  his  conduct.  The  confusion,  instability,  and 
madness  which  followed  the  fatal  catastrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  standing  argument  in  fevor  of  hereditary  monarchy  to  all 
future  ages;  as  they  proved  at  last  to  the  then  deluded  people;  who,  in  order 
to  recover  that  peace  and  happiness,  which  for  twenty  years  together  thej- 
had  lost,  in  a  solemn  parliamentary  convention  of  the  states  restored  the  right 
heir  of  the  crown.  And  in  the  proclamation  for  that  purpose,  which  was 
drawn  up  and  attended  by  both  houses,  (<x)  they  declared  "  that,  according 
to  their  duty  and  allegiance,  they  did  heartily,  joyfully,  and  unani- 
mously acknowledge  and  proclaim,  that  immediately  upon  the  *de-  [*2io 
cease  of  our  late  sovereign  lord  king  Charles,  the  imperial  crown  of 
these  realms  did  by  inherent  birthright  and  lawful  and  undoubted  succession 
descend  and  come  to  his  most  excellent  majesty  Charles  the  Second,  as  being 
lineally,  justly,  and  lawfully  next  heir  of  the  blood  royal  of  this  realm:  and 
thereunto  they  most  humbly  and  faithfiilly  did  submit  and  oblige  themselves, 
their  heirs,  and  posterity  forever." 

Thus  I  think  it  clearly  appears,  from  the  highest  authority  this  nation  is 
acquainted  with,  that  the  crown  of  England  hath  been  ever  an  hereditary 

(I)  ninbelb  of  Vork.  Ibe  mother  of  qneon  Mar. 
guet  of  ScotlaDd.  was  belna*  of  tlie  bmoK  of  Uonl- 
tner.  \dA  Mr.  C«rt«  otmrvcB,  ttiat  the  honw  of 
Uonlmer.  Id  virtue  oi  lu  doucDt  fhtm  Gladya,  odIjf 
Voi„  I.— 13.  l< 
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crown,  though  subject  to  limitations  by  parliament.  The  remainder  of  this 
chapter  will  consist  principally  of  those  instances  wherein  the  parliament  has 
asserted  or  exercised  this  right  of  altering  and  limiting  the  succession;  a 
right  which,  we  have  seen,  was  before  exercised  and  asserted  in  the  reigns 
of  Henry  IV.,  Henry  VII.,  Henry  VIII,,  queen  Mary,  and  queen  Elizabeth. 
The  first  instance,  in  point  of  time,  is  the  fomous  bill  of  exclusion,  which 
raised  such  a  ferment  in  the  latter  end  of  the  reign  of  king  Charles  the 
Second.  It  is  well  known  that  the  purport  of  this  bill  was  to  have  set  aside 
the  king's  brother  and  presumptive  heir,  the  duke  of  York,  from  the  succes- 
sion, on  the  score  of  his  being  a  papist;  that  it  passed  the  house  of  commons, 
but  was  rejected  by  the  lords;  the  king  having  also  declared,  beforehand,  that 
he  never  would  be  brought  to  consent  to  it.  And  from  this  transaction  we 
may  collect  two  things:  i.  That  the  crown  was  universally  acknowledged 
to  be  hereditary;  and  the  inheritance  indefeaMble  unless  by  parliament:  dse 
it  had  been  needless  to  prefer  such  a  bill.  2.  That  the  parliament  had  a 
power  to  have  defeated  the  inheritance:  else  such  a  bill  had  been  ineffectual. 
The  commons  acknowledged  the  hereditary  right  then  subsisting;  and  the 
lords  did  not  dispute  the  power,  but  merely  the  propriety,  of  an  exclusion. 
However,  as  the  bill  took  no  effect,  king  James  the  Second  succeeded  to  the 
throne  of  his  ancestors;  and  might  have  enjoyed  it  during  the  remainder  of 
his  life  but  for  his  own  infatuated  conduct,  which,  with  other  concurring 

circumstances,  brought  on  the  revolution  in  1688. 
*2ii]         *The  true  ground  and  principle  upon  which  that  memorable  event 

proceeded  was  an  entirely  new  case  in  politics,  which  had  never 
before  happened  in  our  history, — the  abdication  of  the  reigning  monarch, 
and  the  vacancy  of  the  throne  thereupon.  It  was  not  a  defeasance  of  the 
right  of  succession,  and  a  new  limitation  of  the  crown,  by  the  king  and  both 
houses  of  parliament:  it  was  the  act  of  the  nation  alone,  upon  a  conviction 
that  there  was  no  king  in  being.  For,  in  a  full  assembly  of  the  lords  and 
commons,  met  in  a  convention  upon  the  suppo^tion  of  this  vacancy,  both 
houses(^)  came  to  this  resolution: — "  That  king  James  the  Second,  having 
endeavored  to  subvert  the  constitution  of  the  kingdom,  by  breaking  the 
original  contract  between  king  and  people;  and,  by  the  advice  of  Jesuits 
and  other  wicked  persons,  having  violated  the  fundamental  laws;  and  having 
withdrawn  himself  out  of  this  kingdom;  has  abdicated  the  government,  and 
that  the  throne  is  thereby  vacant."  Thus  ended  at  once,  by  this  sudden  and 
unexpected  vacancy  of  the  throne,  the  old  line  of  succession;  which  from  the 
conquest  had  lasted  above  six  hundred  years,  and  from  the  union  of  the 
heptarchy  in  king  Egbert  almost  nine  hundred.  The  facts  themselves  thus 
appealed  to,  the  king's  endeavor  to  subvert  the  <t)nstitution  by  breaking  the 
original  contract,  his  violation  of  the  fundamental  laws,  and  his  withdrawing 
himself  out  of  the  kingdom,  were  evident  and  notorious;  and  the  consequences 
drawn  from  these  facts,  (namely,  that  they  amounted  to  an  abdication  of  the 
government;  which  abdication  did  not  afiect  only  the  person  of  the  king  him- 
self, but  also  all  his  heirs,  and  rendered  the  throne  ateolutely  and  completely 
vacant,)  it  belonged  to  our  ancestors  to  determine. (17)     For,  whenever  a 

(ft)  Com.  Jour.  7  Feb.  isae. 

(17)  The  convention  in  Scotland  drew  the  same  conclusion,  viz.,  the  vacanw  of  the 
throne,  front  premises  and  in  language  much  more  bold  and  intelljeible.  The  mya- 
tery  of  the  declaration  of  the  English  convention  betrays  that  timidity  which  it  was 
intended  to  conceal: — "  The  estates  of  the  kingdom  of  Scotland  find  and  declare,  that 
king  James  Seventh,  being  a  professed  papist,  did  assume  the  royal  power,  and  acted  as 
a  king  without  ever  takine  the  oath  required  by  law;  and  had,  by  the  advice  of  evil  and 
wickM  oonnsellore,  invaded  the  fundamental  constitution  of  this  kingdom,  and  altMed 
it  ftxnn  a  legal  and  limited  monarchy  to  an  arbitiary  despotic  power;  and  had  governed 
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question  arises  between  the  society  at  large  and  any  magistrate  vested  with 
powers  originally  delegated  by  that  society,  it  must  be  decided  by  the  voice 
of  the  society  itself :  there  is  not  upon  earth  any  other  tribunal  to  ntort  to. 
And  that  these  consequences  were  fairly  deduced  from  these  facts,  our 
ancestors  have  stdemnly  determined,  in  a  full  parliamentary  convention 
representing  the  whole  society.  The  *reason3  upon  which  they  [*2i2 
decided  may  be  found  at  large  tn  the  parliamentary  proceedings  of 
the  times;  and  may  be  matter  of  instructive  amusement  for  us  to  contemplate, 
as  a  speculative  point  of  histor>'.  But  care  must  be  taken  not  to  carry  this 
inquiry  further  than  merelyfor  instruction  or  amusement. (18)  The  idea, 
that  the  consciences  of  posterity  were  concerned  in  the  rectitude  of  their 
ancestors'  decisions,  gave  birth  to  those  dangerous  political  heresies,  which  so 
long  distracted  the  state,  but  at  length  are  all  happily  extinguisbed.  I  there- 
fore rather  choose  to  consider  this  great  political  measure  upon  the  solid  foot- 
ing of  authority,  than  to  reason  in  its  &vor  from  its  justice,  moderation,  and 
expedioice:  because  that  might  imply  a  right  of  dissenting  or  revolting  from 
it,  in  case  we  should  think  it  to  have  been  unjust,  oppressive,  or  inexpedient. 
Whereas,  our  ancestors  having  most  indisputably  a  competent  jurisdiction  to 
decide  this  great  and  important  question,  and  having  in  fact  decided  it,  it 
is  now  become  our  duty  at  this  distance  of  time  to  acquiesce  in  their  deter- 
mination; being  bom  under  that  establishment  which  was  built  upon  this 
foundation,  and  obliged  by  every  tie,  religious  as  well  as  civil,  to  maintain 

it.  (19) 

But,  while  we  rest  this  fundamental  transaction,  in  point  of  authority,  upon 
grounds  the  least  liable  to  cavil,  we  are  bound  both  in  justice  and  gratitude 
to  add,  that  it  was  conducted  with  a  temper  and  moderation  which  naturally 
arose  from  its  equity;  that,  however  it  might  in  some  respects  go  beyond  the 
letter  of  our  ancient  laws,  (the  reason  of  which  will  more  fully  appear 

the  Mine  to  the  ■ubversion  of  the  pcotestant  religion  and  violatioi)  of  the  laws  and  liber- 
tie*  of  the  nation,  inverting  all  ue  ends  of  government,  whereby  be  had  forefaulted 
the  crown,  and  the  throne  was  become  vacant."  Tyndal,  71  Fot  Com.  of  Rapin. — 
Chkistiam. 

(18)  What  amnsement  may  be  found  in  viewing  the  ruins  of  a  great  political  machine 
thus  broken  up,  disjointed,  and  scattered,  may  be  matter  of  taste;  but  of  the  dee^nind 
awful  instruction  to  be  derived  by  both  Icing  and  people  from  such  view  there  cantiM 
exist  s  reasonable  doubt.  The  commentator  riehtly mentions  "powers  ori^nally  dele- 
gated by  society,"  and  recogniies  "  the  voice  of  that  society  "  as  the  only  tribunal  com- 
petent to  decide  npon  a  question  arising  between  societjr  at  large  and  the  delegate;  and 
It  is  somewhat  remarlcable,  therefore,  that  he  did  not  finish  tbesC  memorable  and  honest 
sentences  in  the  same  manly  breath.  It  was  in  the  rugged  school  for  political  instruc- 
tion, jnst  and  wise  in  the  main,  the  long  parliament,  ttmp.  Cha.  I.,  that  many  of  the  men 
who  assisted  in  finally  driving  this  weak  though  conscientious  sovereign  from  his  throne, 
became  deeply  imbued  with  the  principles  of  legal  resistance,  and  with  the  duty  of 
applying  them  whenever  drcnmstances  should  appear  to  justify  their  application. — 
Chittv. 

( 19)  This  te  not  the  only  instance  in  which  the  learned  commentator's  abstract  lore  of 
liberty,  coupled  with  his  reverence  for  the  constitution  as  it  is  established,  has  involved 
him  in  a  political  fallacy.  By  what  process  of  reasoning  it  can  be  demonstrated  that  it 
is  our  duty  to  acquiesce  in  the  demonstrations  of  our  ancestors,  though  Ihty  were  bound 

.....  t  easily  to  be  conceived.    Yet  such  la  by 

T  author.    The  principle  that  a  people 
„  .         .  „       _      .        ra  form  of  government,  if  true  in  t688, 

does  not  bMome  &lse,  by  the  lapse  of  time,  in  iSij;  and,  reasoning  a  firiori,  it  may  be 
more  safely  exercised  now  than  at  any  antecedent  period,  because  the  science  of  govern- 
ment is  better  understood.  The  respect  and  attachment  due  to  the  institutions  of  a  free 
state  like  ours,  so  far  from  being  compromised,  are  included  and  avowed  in  this  senti- 
ment And  the  learned  commentator  might  have  better  urged  the  improbability  of  the 
nation  again  having  occasion  to  exercise  this  power  over  the  constitution,  than  have 
enforced  the  obligation  to  maintain  the  constitution  becanse  we  are  tmm  nnder  it.'— 

'95 
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hereafter,  )(c)  it  was  agreeable  to  the  spirit  of  our  constitution,  aud  the  rights 
of  human  nature;  and  that  though  in  otlier  points,  owing  to  the  peculiar  cir- 
cumstances of  things  and  persons,  it  was  not  altogether  so  perfect  as  might 
have  been  wished,  yet  from  thence  a  new  era  commenced,  in  which  the 
txtunds  of  prerogative  and  liberty  have  been  better  defined,  the  principles  of 
government  more  thoroughly  examined  and  understood,  and  the  rights  of 

the  subject  more  explicitly  guarded  by  legal  provisions,  than  in  any 
*3i3]     other  period  of  the  English  history.     In  particular  it  is  *worthy 

observation  that  the  convention,  in  this  their  judgment,  avoided  with 
great  wisdom  the  wild  extremes  into  which  the  visionary  theories  of  some 
zealous  republicans  would  have  led  them.  They  held  that  this  misconduct 
of  king  James  amounted  to  an  endeavor  to  subvert  the  constitution;  and  not 
to  an  actual  subversion,  or  total  dissolution,  of  the  government,  according  to 
the  principles  of  Mr.  Locke:(rf)  which  would  have  reduced  the  society  almost 
to  a  state  of  nature;  would  have  levelled  all  distinctions  of  honor,  rank, 
offices,  and  property;  would  have  annihilated  the  sovereign  power,  and  in 
consequence  have  repealed  all  positive  laws;  and  would  have  left  the  people 
at  liberty  to  have  erected  a  new  system  of  state  upon  a  new  foundation  of 
polity.  They  therefore  very  prudently  voted  it  to  amount  to  no  more  than  an 
abdication  of  the  government,  andaconsequentvacancy  of  the  throne;  where- 
by the  government  was  allowed  to  subsist,  though  the  executive  magistrate 
was  gone,  and  the  kingly  office  to  remain,  though  king  James  was  no  longer 
king.(tf)  And  thus  the  constitution  was  kept  entire;  which  upon  every 
sound  principle  of  government  must  otherwise  have  fallen  to  pieces,  had  so 
principal  and  constituent  a  part  as  the  royal  authority  been  abolished,  or  even 
su^ended. 

This  single  postulatum,  the  vacancy  of  the  throne,  being  once  established, 
the  rest  that  was  then  done  followed  ^most  of  course.  For,  if  the  throne  be 
at  any  time  vacant,  (which  may  happen  by  other  means  besides  that  of  abdica- 
tion; as  if  all  the  blood  royal  should  fail,  without  any  successor  appointed  by 
parliament;)  if,  I  say,  a  vacancy  by  any  means  whatsoever  should  happen, 
the  right  of  disposing  of  this  vacancy  seems  naturally  to  result  to  the  lords 
and  commons,  the  trustees  and  representatives  of  the  nation. (20)  For  there 
are  no  other  hands  in  which  it  can  so  properly  be  intrusted;  and  there  is  a 
necessity  of  its  being  intrusted  somewhere,  else  the  whole  frame  of  govern- 
ment must  be  dissolved  and  perish.  The  lords  and  commons  having  there- 
fore determined  this  main  fundamental  article,  that  there  was  a  vacancy  of 

the  throne,  they  proceeded  to  fill  up  that  vacancy  in  such  manner  as 
♦214]     they  "tjudged  the  most  proper.     And  this  was  done  by  their  declara- 

tion  of  12  February,  1688, (/)  in  the  following  manner: — "that 
William  and  Mary,  prince  and  princess  of  Orange,  be,  and  be  declared,  king 
and  queen,  to  hold  the  crown  and  royal  dignity  during  their  lives,  and  the 
life  of  the  survivor  of  them;  and  that  the  sole  and  full  exercise  of  the  regal 
power  be  only  in,  and  executed  by,  the  said  prince  of  Orange,  in  the  names 
of  the  said  prince  and  princess,  during  their  joint  lives:  aud  after  their 
deceases  the  said  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 

(c)  Seedup-T.  U)  Law  orforlelt,  118,  US, 

{€)  On  GOTt.  p.  4  c.  19.  (/)  Com.  Jour.  13  Feb.  IBSB. 


temporal,  and  commons,  assembled  at  Westminster,  lawfully,  fiillj,  and  freely  represent 
all  the  estates  of  the  people  of  this  realm."  The  lords  are  not  less  the  trustees  and 
guardians  of  their  country  than  the  members  of  the  house  of  commons.  It  was  justly 
•aid,  when  the  royal  prerogatives  were  suspended  during  his  majesty's  illness,  "  that  the 
two  houses  of  parliament  were  the  organs  by  which  the  people  ezpretted  Ibeir  will."— 

CBU3TIAM. 
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the  said  princess;  and  for  default  of  such  issue  to  the  princess  Anne  of  Den- 
mark  and  the  heirs  of  her  body;  and  for  default  of  such  issue  to  the  heirs  of 
the  body  of  the  said  prince  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the  convention  might  (if 
they  pleased)  have  vested  the  regal  dignity  in  a  family  entirely  new,  and 
strangers  to  the  royal  blood;  but  they  were  too  well  acquainted  with  the 
benefits  of  hereditary  succession,  and  ibe  influence  which  it  has  by  custom 
over  the  minds  of  the  people,  to  depart  any  ferther  from  the  ancient  line  than 
temporary  necessity  and  self-preservation  required.  They  therefore  settled 
the  crown,  first  on  king  William  and  queen  Mary,  king  James's  eldest 
daughter,  for  their  joint  lives:  then  on  the  survivor  of  them;  and  then  on  the 
issue  of  queen  Mary:  upon  failure  of  such  issue,  it  was  limited  to  the  princess 
Anne,  king  James's  second  daughter,  and  her  issue;  and  lastly,  on  failure  of 
that,  to  the  issue  of  king  William,  who  was  the  grandson  of  Charles  the 
First,  and  nephew  as  well  as  son-in-law  of  king  James  the  Second,  being  the 
son  of  Mary  his  eldest  sister.  This  settlement  included  all  the  protestant 
posterity  of  king  Charles  I.,  except  such  other  issue  as  king  James  might  at 
any  time  have,  which  was  totally  omitted  through  fear  of  a  pcq>ish  su(x«ssion. 
And  this  order  of  succession  took  effect  accordingly. 

These  three  princes,  therefore,  king  William,  queen  Mary,  and  queen 
Anne,  did  not  take  the  crown  by  hereditary  right  or  descent,  but  by 
way  of  donation  or  purchase(^2i)  as  the  *lawyers  call  it;  by  which  [*2is 
they  mean  any  method  of  acquiring  an  estate  otherwise  than  by 
descent.  The  new  settlement  did  not  merely  consist  in  excluding  king 
James,  and  the  person  pretended  to  be  prince  of  Wales,  and  then  suffering 
the  crown  to  descend  in  the  old  hereditarj-  channel:  for  the  usual  course  of 
descent  was  in  some  instances  broken  through;  and  yet  the  convention  still 
kept  it  in  their  eye,  and  paid  a  g^reat,  though  not  total,  regard  to  it.  Let  us 
see  how  the  succession  would  have  stood,  if  no  abdication  had  happened, 
and  king  James  had  left  no  other  issue  than  his  two  daughters,  queen  Mary 
and  queen  Anne.  It  would  have  stood  thus:  queen  Mary  and  her  issue; 
queen  Anne  and  her  issue;  king  William  and  his  issue.  But  we  may  remem- 
ber, that  queen  Mary  was  only  nominally  queen,  jointly  with  her  husband, 
king  William,  who  alone  had  the  regal  power;  and  king  William  was  per- 
son^y  preferred  to  queen  Anne,  though  his  issue  was  postponed  to  hers. 
Clearly  therefore  these  princes  were  successively  in  possession  of  the  crown 
by  a  title  different  from  the  usual  course  of  descents. 

It  was  towards  the  end  of  king  William's  reign,  when  all  hopes  of  any 
surviving  issue  from  any  of  these  princes  died  with  the  duke  of  Gloucester; 
that  the  king  and  parliament  thought  it  necessary  again  to  exert  their  power 
of  limiting  and  appointing  the  succession,  in  order  to  prevent  another 
vacancy  of  the  throne;  which  must  have  ensued  upon  their  deaths,  as  no 
further  provision  was  made  at  the  revolution  than  for  the  issue  of  queen 
Mary,  queen  Anne,  and  king  WilUam.  The  parliament  had  previously,  by 
the  statute  of  i  W.  and  M.  st.  2,  c.  2,  enacted,  that  every  person  who  should 
be  reconciled  to,  or  hold  communion  with,  the  see  of  Rome,  should  profess 
the  popish  religion,  or  should  marry  a  papist,  should  be  excluded,  and  be 
forever  incapable  to  inherit,  possess,  or  enjoy  the  crown:  and  that  in  such 
case  the  people  should  be  absolved  from  their  allegiance,  and  the  crown 
should  descend  to  such  persons,  being  protestants,  as  would  have  inherited 
the  same,  in  case  the  person,  so  reconciled,  holding  communion,  professing, 
or  marrying,   were   naturally   dead.     To  act  therefore    consistently   with 
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*3i6]  themselves,  and  at  the  same  *time  pay  as  much  regard  to  the  old 
hereditary  line  as  their  former  resolutions  would  admit,  they  turned 
their  eyes  on  the  princess  Sophia,  electress  and  duchess  dowager  of  Hanover, 
the  most  accomplished  princess  of  her  age.(^)  For,  upon  the  impending 
extinction  of  the  protestant  posterity  of  Charles  the  First,  the  old  law  of 
legal  descent  directed  them  to  recur  to  the  descendants  of  James  the  First; 
and  the  princess  Sophia,  being  the  youngest  daughter  of  Elizabeth  queen  of 
Bohemia,  who  was  the  daughter  of  James  the  First,  was  the  nearest  of  the 
ancient  blood  royal  who  was  not  incapacitated  by  professing  the  popish 
religion. (22)  On  her,  therefore,  and  the  heirs  of  her  body,  being  protes- 
tants,  the  remainder  of  the  crown,  expectant  on  the  death  of  king  William 
and  queen  Anne,  without  issue,  was  settled  by  statute  12  &  13  W.  HI.  c.  2. 
And  at  the  same  time  it  was  enacted,  that  whosoever  should  hereafter  come 
to  the  possession  of  the  crown  should  join  in  the  communion  of  the  church 
of  England  as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made  by  parliament 
and  these  several  actual  limitations,  &om  the  time  of  Henry  IV.  to  the  pre- 
sent, do  clearly  prove  the  power  of  the  king  and  parliament  to  new-modd  or 
alter  the  succession.  And  indeed  it  is  now  again  made  highly  penal  to  dis- 
pute it,  for  by  the  statute  6  Anne,  c-  7,  it  is  enacted,  that  if  any  person 
maliciously,  advisedly,  and  directly,  shall  maintain,  by  writing  or  printing, 
that  the  kings  of  this  realm  with  the  authority  of  parliament  are  not  able  to 
make  laws  to  bind  the  crown  and  the  descent  thereof,  he  shall  be  guilty  of 
high  treason;  or  if  he  maintains  the  same  by  only  preaching,  teaching,  or 
advised  speaking,  he  shall  incur  the  penalties  of  a.  pramunire. 

The  princess  Sophia  dying  before  queen  Anne,  the  inheritance  thus  limited 
descended  on  her  son  and  heir  king  George  the  First;  and,  having  on  the 
death  of  the  queen  taken  efiFect  in  his  person,  from  him  it  descended  to  his 
late  maiesty  king  George  the  Second;  and  from  him  to  his  grandson  and 

heir,  our  present  gracious  sovereign,  king  George  the  Third.  (23) 
*2 1 7]  *Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  at  present 
hereditary,  though  not  quite  so  absolutely  hereditary  as  formerly: 
and  the  common  stock  or  ancestor,  from  whom  the  descent  must  be  derived, 
is  also  different.  Formerly  the  common  stock  was  king  Egbert;  then  William 
the  Conqueror;  afterwards  in  James  the  First's  time  the  two  common  stocks 
united,  and  so  continued  till  the  vacancy  of  the  throne  in  1688;  now  it  is  the 
princess  Sophia,  in  whom  the  inheritance  was  vested  by  the  new  king  and 
parliament.  Formerly  the  descent  was  absolute,  and  the  crown  went  to  the 
next  heir  without  any  restriction:  but  now,  upon  Uie  new  settlement,  the 
inheritance  is  conditional;  being  limited  to  such  heirs  only,  of  the  body  of 
the  princess  Sophia,  as  areprotestantmembersof  the  church  of  England,  and 
are  married  to  none  but  protestants. 

And  in  this  due  medium  consists,  I  apprehend,  the  true  constitutional 
notion  of  the  right  of  succession  to  the  imperial  crown  of  these  kingdoms. 
The  extremes,  between  which  it  steers,  are  each  of  them  equally  destructive 

(g)  SukdrDrd.  In  hla  EmnealoglGal   hlatoir.  pub-  the  moN  learned.  Ibe  aecond  the  giGatCBt  krtirt,  mnd 

llahed  A.  D.  Itm.  speaking  (page  S85)  ol  tbe  piln-  tbe  last  one  of  the  moat  mcoompUibed  ladles  Id 

ttmet  EUmbetb.  Louisa  and  Soplila,  daugbten  of  Bundle, 
tbe  queeo  of  Bobemia,  aars.  tbe  flrst  vas  lepuled 

(33}  Tbe  ha.w  and  Custom  of  the  Const ;  Anson,  Pt.  II.,  iro.  6z,  63. 

(3^)  Prom  him  again  it  descended  tofais  eldest  son.  King  George  IV.,  who,  dying  with- 
out issae,  was  succeeded  by  William  IV.,  tbe  third  eon  of  George  III.,— tbe  second  son 
Frederick  Augustus,  duke  of  York,  having  previously  died  without  issue.  On  the  death 
of  William  IV.  without  legitimate  issue,  Oxe  inheritance  descended  to  the  only  child  of 
Edward,  dnke  of  Kent,  the  fourth  son  of  George  III.,  who  is  tbe  present  queen  Victoria. 
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of  those  ends  for  which  societies  were  fonned  and  are  kept  on  foot.  Where 
the  magistrate,  upon  every  succession,  is  elected  by  the  people,  and  may  by 
the  express  provision  of  the  laws  be  deposed  (if  not  punished)  by  his  sub- 
jects, this  may  sound  like  the  perfection  of  liberty,  and  look  well  enough 
when  delineated  on  paper;  but  in  practice  will  be  ever  productive  of  tumult, 
contention,  and  anarchy.  And  on  the  other  hand,  divine  indefeasible  hered- 
itary right,  when  coupled  with  the  doctrine  of  unlimited  passive  obedience, 
is  surely  of  all  constitutions  the  most  thoroughly  slavish  and  dreadflil.  But 
when  such  an  hereditary  right,  as  our  laws  have  created  and  vested  in  the 
royal  stock,  is  closely  interwoven  with  those  liberties,  which,  we  have  seen 
in  a  former  chapter,  are  equally  the  inheritance  of  the  subject;  this  union 
will  form  a  constitution,  in  theory  the  most  beautiful  of  any,  in  practice  the 
most  approved,  and,  I  tnist,  in  duration  the  most  permanent.  It  was  the 
duty  of  an  expounder  of  our  laws  to  lay  this  constitution  before  the  student 
in  its  true  and  genuine  light:  it  is  the  duty  of  every  good  Englishman  to 
understand,  to  revere,  to  defend  it.  (34) 


CHAPTER  IV. 
OF  THE  KING'S  ROYAL  FAMILY. 

The  first  and  most  considerable  branch  of  the  king's  royal  family,  regarded 
by  the  laws  of  England,  is  the  queen. 

The  queen  of  England  is  either  queen  regent,  queen  amsori,  or  queen 
dowager.  The  queen  regent,  regnant,  or  sovereign,  is  she  who  holds  the 
crown  in  her  own  right;  as  the  first  (and  perhaps  the  second)  queen  Mary, 
queen  Elizabeth,  and  queen  Anne;  and  such  a  one  has  the  same  powers, 
prerogatives,  rights,  dignities,  and  duties,  as  if  she  bad  been  a  king.(i) 
This  was  observed  in  the  entrance  of  the  last  chapter,  and  is  expressly  de- 
clared by  statute  1  Mar.  I.  st.  3,  c.  1.(2)  But  the  queen  amsori  is  the  wife 
of  the  reigning  king;  and  she,  by  virtue  of  her  marriage,  is  participant  of 
divers  prerogatives  above  other  women,  (a) 

And,  first,  she  is  a  public  person,  exempt  and  distinct  from  the  king;  and 
not,  like  other  married  women,  so  closely  connected  as  to  have  lost  all  l^al 
or  separate  existence  so  long  as  the  marriage  continues.  For  the  queen  is 
of  ability  to  purchase  lands,  and  to  convey  them,  to  make  leases,  to  grant 
copyholds,  and  do  other  acts  of  ownership,  without  the  concurrence  of  her 
lonl;(3)  which  no  other  married  woman  can  do:(#)  a  privilege  as  old  as  the 
Saxon  era.(r)  She  is  also  capable  of  taking  a  grant  from  the  king,  which 
no  other  wife  is  from  her  husband;  and  in  this  particular  she  agrees  with 


is)  FlDcb,  L.  81. 
O  Scld.  Jim.  A 


k  JNfL  1,  U.   Tbe  iDiUDCe  iMWit, 


(14)  For  the  views  of  a  verv  learned  Bngliahman  upon  this  question  of  the  au    e«ioii, 
MC  Freeman's  work  on  the  Growth  of  the  Eng-  Const,  p.  34-40  (1S73). 

Si)  Law  *Dd  Cnstom  of  the  ConsL;  Aoson,  Pt.  II.,  pp.  79,  8a 
t)  Huy  being  the  first  queen  that  had  sat  upon  the  English  throne,  this  statnte  wu 
passed,  as  it  declares,  for  "  the  extinKuishmeat  of  the  doubt  and  folly  of  malicious  and 
tenonut  peraons,"  who  miglit  be  in£iced  to  think  that  a  queen  coiud  not  exercise  all 
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the  Atigusla,  or  piiiHma  regina  amjux  dtvi  imfierataris  of  the  Vioman 
♦219]  laws;  who,  according  to  Justinian,  (rf)  was  equally  *capable  of  mak- 
ing a  grant  to,  and  receiving  one  from,  the  emperor.  The  queen  of 
England  hath  separate  courts  and  offices  distinct  from  the  king's,  not  only  in 
matters  of  ceremony,  but  even  of  law;  and  her  attorney  and  solicitor  general 
are  entitled  to  a  place  within  the  bar  of  his  majesty's  courts,  together  with 
the  king's  counsel. (<r)  She  may  likewise  sue  and  be  sued  alone,  without 
joining  her  husband.  (4)  She  may  also  have  a  separate  property  in  goods, 
as  well  as  lands,  and  has  a  right  to  dispose  of  them  by  will. (5)  In  short, 
she  is  in  all  legal  proceedings  looked  upon  as  a  feme  sole,  and  not  as  a  feme 
covert;  as  a  single,  not  as  a  married  woman.  (/)  For  which  the  reason 
given  by  Sir  Edward  Coke  is  this:  because  the  wisdom  of  the  common  law 
would  not  have  the  king  (whose  continual  care  and  study  is  for  the  pubUc, 
and  area  ardua  regtW)  to  be  troubled  and  disquieted  on  account  of  his  wife's 
domestic  affairs;  and  therefore  it  vests  in  the  queen  a  power  of  transacting 
her  own  concerns,  without  the  intervention  of  the  king,  as  if  she  was  an 
unmarried  woman. 

The  queen  hath  also  many  exemptions  and  minute  prerogatives.  For 
instance,  she  pays  no  to]l;(^)  nor  is  she  liable  to  any  amercement  in  any 
court.(^)  But  in  general,  unless  where  the  law  has  expressly  declared  her 
exempted,  she  is  upon  the  same  footing  with  other  subjects;  being  to  all 
intents  and  purposes  the  king's  subject  and  not  his  equal:  in  like  manner,  as 
in  the  imperial  law,  "^  Augusta  legibus  soluta  nan  w/."(i)(6) 

The  queen  hath  also  some  pecuniary  advantages,  which  form  her  a  distinct 
revenue:  as,  in  the  first  place,  she  is  entitled  to  an  ancient  perquisite  called 
queen-gold,  or  aurum  regime,  which  is  a  royal  revenue,  belonging  to  every 
queen  consort  during  her  marriage  with  the  king,  and  due  from  every  person 
who  hath  made  a  voluntary  offering  or  fine  to  the  king,  amounting  to  ten 
marks  or  upwards,  for  and  in  consideration  of  any  privileges,  grants, 
*a2o]  licenses,  pardons,  or  *other  matter  of  royal  fovor  conferred  upon 
him  by  the  king:  and  it  is  due  in  the  proportion  of  one-tenth  part  or 
more,  over  and  above  the  entire  offering  or  fine  made  to  the  king;  and 
becomes  an  actual  debt  of  record  to  the  queen's  majesty  by  the  mere  record- 
ing of  the  fine.  (*)  As,  if  an  hundred  marks  of  silver  be  given  to  the  king 
for  liberty  to  take  in  mortmain,  or  to  have  a  fair,  market,  park,  chase,  or 
free-warren;  there  the  queen  is  entitled  to  ten  marks  in  silver,  or  (what  was 
formerly  an  equivalent  denomination)  to  one  mark  in  gold,  by  the  name  of 
queen-gold,  ox  aurum  regins.ij)  But  no  such  payment  is  due  for  any  aids 
or  subsidies  granted  to  the  king  in  parliament  or  convocation;  nor  for  fines 
imposed  by  courts  on  offenders,  against  their  will;  nor  for  voluntary  presents 
to  the  king,  without  any  consideration  moving  from  him  to  the  subject;  nor 
d.  6.  i«,  as. 


(e)  Seld.  Ht.  hon.  1,  S,  T.  (i)  fS.  I.  S,  81. 

(/)  Fl.ich,  L.  SB.    Cd.  UU.  Igg.  it)  ftvn.  Am.  rm,  X 

tff)  Co,  Lirt.  13S.  (D  VI  Rep.  21.    4ln« 


U)  [The  most  pious  queen,  wife  of  the  divine  emperor.]  So  our  kings  mav  settle  landa 
in  jointure  on  their  queen,  who  may  accept  the  same  and  dispose  of  the  profits.  Stat.  31 
Hen.  VIII.  c.  51.  Statutes  of  the  Realm,  printed  by  authority,  not  in  the  ordinary 
edition  of  the  statutes.  If  the  existence  of  this  statute  had  been  better  known,  the  stat. 
39.  40  Geo,  III,  c.  88,  \\  8,  9  m^bt  not  have  been  deemed  expedient  And  acU  of  parli- 
ament relating  to  her  need  not  be  pleaded,  she  being  a  public  person.  8  Rep.  18.  And, 
by  various  modern  statutes,  the  king  is  enabled  to  make  grants  for  her  benefit.  Stat.  3 
Geo.  III.  c.  I ;  15  Geo,  III.  c.  33;  47  Geo.  Ill  st.  a,  c.  45. — Chitty. 

(5)  Which  if  she  omit  to  do,  or  otherwise  dispose  of  them  in  her  lifetime,  both  her  real 
and  personal  estate  go  to  the  king  after  her  death.  Co.  Litt.  3.  a,  133.  a.  Finch,  86, 
1  Roll.  Abr.  91a.— Chitty. 

(6)  ["The  Qneen  is  not  exempt  from  the  taws,"] 
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for  any  sale  or  contract  wbereby  the  present  revenues  or  possessions  of  the 
crown  are  granted  away  or  diminished.  (>«) 

The  original  revenue  of  our  ancient  queens,  before  and  soon  after  the  con- 
quest, seems  to  have  consisted  in  certain  reservations  or  rents  out  of  the 
demesne  lands  of  the  crown,  which  were  expressly  appropriated  to  her 
majesty,  distinct  from  the  king.  It  is  frequent  in  domesday  book,  after  speci- 
fying the  rent  due  to  the  crown,  to  add  likewise  the  quantity  of  gold  or  other 
renders  reser\'ed  to  the  queen. (w)  These  were  frequently  appropriated  to 
particular  purposes;  to  buy  wool  for  her  majesty's  use,  (<?)  to  purchase  oil  for 
her  lamps,  (/)  or  to  furnish  her  attire  from  head  to  foot,(f )  which  was  fre~ 
quently  very  costly,  as  one  single  robe  in  the  fifth  year  of  Henrj'  II. 
*stood  the  city  of  London  in  upwards  of  fourscore  pounds,  (r)  A  [}*22i 
practice  somewhat  similar  to  that  of  the  eastern  countries,  where 
whole  cities  and  provinces  were  specifically  assigned  to  purchase  particular 
parts  of  the  queen's  apparel,  (j)  And  for  a  further  addition  to  her  income, 
this  duty  of  queen-gold  is  supposed  to  have  been  originally  granted;  those 
matters  of  grace  and  favor,  out  of  whidi  it  arose,  being  frequently  obtained 
from  the  crown  by  the  powerful  intercession  of  the  queen.  There  are  traces 
of  its  payment,  though  obscure  ones,  in  the  book  of  domesday,  and  in  the 
great  pipe-roll  of  Henry  the  First.  (/)  In  the  reign  of  Henry  the  Second  the 
manner  of  collecting  it  appears  to  have  been  well  understood,  and  it  forms  a 
distinct  head  in  the  ancient  dialogue  of  the  exchequer,  ( »)  written  in  the 
time  of  that  prince,  and  usually  attributed  to  Gervase  of  Tilbury.  From  that 
time  downwards  it  was  regularly  claimed  and  enjoyed  by  all  the  queen  con- 
sortsof  England  till  the  death  of  Henry  Vlll.;  though,  after  the  accession 
of  the  Tudor  family,  the  collecting  of  it  seems  to  have  been  much  neglected: 
and  there  being  no  queen  consort  afterwards  till  the  accession  of  James  I.,  a 
period  of  near  sixty  years,  its  very  nature  and  quantity  became  then  a  matter 
of  doubt;  and,  being  referred  by  the  king  to  the  chief  justices  and  chief 
baron,  their  report  of  it  was  so  very  unfavorable. (f)  that  his  consort  queett 
Anne  (though  she  claimed  it)  yet  never  thought  proper  to  exact  it.  In 
1635,  1 1  Car.  I. ,  a  time  fertile  of  expedients  for  raising  money  upon  dormant 
precedents  in  our  old  records, (of  which  ship-money  was  a  fa^  instance,) 
the  king,  at  the  petition  of  liis queen,  Henrietta  Maria,  issued  outhiswrit(a') 
for  levying  it;  but  aflerwards  purchased  it  of  his  consort  at  the  price  of  ten 
thousand  pounds;  finding  it,  perhaps,  too  trifling  and  troublesome 
to  levy.  And  when  afterwards,  at  the  restoration,  by  *the  abolition  [*222 
of  the  military  tenures,  and  the  fines  that  were  consequent  upon 
them,  the  little  that  legally  remained  of  this  revenue  was  reduced  to  almost 
nothing  at  all,  in  vain  did  Mr.  Prynne,  by  a  treatise  which  does  honor  to  bis 
abilities  as  a  painful  and  judicious  antiquary,  endeavor  to  excite  queen 
Catherine  to  revive  this  antiquated  claim. 

Another  ancient  perquisite  belonging  to  the  queen  consort,  mentioned  by 

Jo  Ibid.  Prm.  S.    Mkdoz.HiBLEich.M2.  HkdOK.  HIM.  Exch.419.) 

1)  BsMbrdadre.  Maner.  LaBmertdd.  peratmum  Ir)  Piorobaait mm rtglnii,  gualfrixt.  etviivtUd. 

lib.  lie:  adoputrfginallinitiataurL-tlertfant-  (Mag.  tbL  f.  Hen.  //.  iMd.  2fi0.) 

Kfnf.    In  Jjsnt,  ic,  e^iUufiud.  ut  frrwpofilaa  maner^  {%)  Solert  aitmt  barharot  frprv  Peralarvm  ac  Sffrt>' 

tadaile  domiaa  lua  frrgtna)  fa  fitniKT.  prxmlartt  ei  •nim.-viorBiat  eivilala  aMrOniere,  hoc  modO,'  hKC  clH- 

vcm  onu  denat.  Tit  atfi  ipta  larto  antmo,    Piyn.  Ap-  bu  nalirri  rtdlmlculum  pnetrai.  hu  in  'VUum,  Axe  in 

"■^.io  Aar.  Rtg.  2,3.    fBedfoTilBhlre  :  The  nuuior  erina.Ac.    ( Cfc.  (n  I'mwn,  «b.  B,  cap.  88. )   (They  uy 

Le1)ChUin  pays  Iwenty-two  poundE  per  tuiDiim,  that  the  barbarlaa  kings  of  Peraia  aiid  Syria  were 

.  . .,„. F — 1^  /■-._  <, —  .-1 — .«p*  ..-„     n..-^  aeciutomed  to  aneBS  wXsi  for  their  wivtf  Id  Lhia 


«>:.,  ii»uuuim«or^ld  for  Ibe  Qiiecn'i 
foraBhlre:  In  Lf^ne.  Ike.  It  In  the  cui 

Klewaid  ol  the raaoor. on  the  arrival  of ^  .....       

Qneea)  at  the  manor  lo  cnnerBtulate  her  with  a       tboee  Cot  her  hair.  Ac] 

._...->.. idenarTi.l  (!)  See  Madoi,  W>«pta(.  £J)«otor.  74.  Vrjn.  At 


Ktewaid  of  the  nuDor.  on  the  arrival  of  hlg  lady  fthe 
Qneen)  at  the  manor  lo  coneratulttte  her  wllh  a 
present  of  eight^^n  OTHA  denarii.) 

(0)  CajuacoaiiunandHanamrtgiiiie.  t>omcsd.  <Md.  Reg.  Append  &. 

(s)  CivitoM  London.    Pro  oieo  od  loinpiuL  rcoitK.  (u)  uA.  2.  c.  : 

(iiSo.  nt.  ptp.  lemp.  Hen.  II.  ibid.  (t)  Mr.  Pirnne.  with  soir 

(q)   Viceaima  SerlxteiTt.  xei.  L  pro  eappa  reginK,  Inslniiateii  that  Iheir  met 

{Mag.  jvL  t*p- it.    'a  Hen.  IS.  {Ud.)    cmai  Lund.  flcial.    (-iur.Kra.15SJ 

CDnnibanario  Rfrfius  zz  I.     (Mag.  rat   Z  Hen.  II.  {»)  19  R;m.  Aeed,  72L 
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all  our  old  writer5,(^)  and,  therefore  only,  worthy  notice,  is  this:  that  on  the 
taking  of  a  whale  on  the  coasts,  which  is  a  royal  fish,  it  shall  be  divided 
between  the  king  and  queen;  the  head  only  being  the  king's  property,  and 
the  tail  of  it  the  queen's.  "  De  slurgiont  observatur,  quod  rex  ilium  habebit 
integrum:  de  balena  vera  sufficii,  si  rex  habeat  caput,  et  regina  £audam."{g) 
The  reason  of  this  whimsical  division,  as  assigned  by  our  ancient  records,  (^) 
was  to  furnish  the  queen's  wardrobe  with  whalebone.(io) 

But  further,  though  the  queen  is  in  all  respects  a  subject,  yet,  in  point  of 
the  security  of  her  life  and  person,  she  is  put  on  the  same  footing  with  the 
ting.  It  is  equally  treason  (by  the  statute  25  Edw.  III.)  to  compass  or 
image  the  death  of  our  lady  the  king's  companion,  as  of  the  king  himself; 
and  to  violate  or  de&le  the  queen  consort,  amounts  to  the  same  high  crime; 
as  well  in  the  person  committing  the  fact,  as  in  the  queen  herself,  if  consenting. 
A  law  of  Henry  the  Eighth(s')  made  it  treason  also  for  any  woman,  who  was 
not  a  virgin,  to  marry  the  king  without  informing  him  thereof;  but  this  law 
was  soon  after  repealed,  it  trespassing  too  strongly  as  well  on  natural  justice 
as  female  modesty.  (11)  If,  however,  the  queen  be  accused  of  any  species  of 
treason,  she  shall  (whether  consort  or  dowager)  be  tried  by  the  peers  of 
parliament,  as  queen  Anne  Boleyn  was  in  28  Hen.  VIII.  (12) 

The  husband  of  a  queen  regnant,  as  prince  George  of  Denmark  was  to 
queen  Anne,  is  her  subject,  and  may  be  guilty  of  high  treason  against 
her;(i3)  but,  in  the  instance  of  conjugal  infidelity,  he  is  not  subjected 
*223]  to  the  same  penal  *restrictions:  for  which  the  reason  seems  to  be  that, 
if  a  queen  consort  is  un&ithfiil  to  the  royal  bed,  this  may  debase  or 
bastardize  the  heirs  to  the  crown;  but  no  such  danger  can  be  consequent  on 
the  infidelity  of  the  husband  to  a  qheen  regnant. 

A  queen  d<nvager  is  the  widow  of  the  king,  and,  as  such,  enjoys  most  of 
the  privileges  belonging  to  her  as  queen  consort.  But  it  is  not  high  treason 
to  conspire  her  death,  or  to  violate  her  chastity,  for  the  same  reason  as  was 
before  alleged,  because  the  succession  to  the  crown  is  not  thereby  endangered. 
Yet  still,  pro  dignitate  regali^  14)  no  man  can  marry  a  queen  dowager  with- 
out special  license  from  the  king,  on  pain  of  forfeiting  his  lands  and  goods. 

(i)  Brwclou,  1,  S,  c  3.    BrittOD,  c,  17.    Ftet.  1.  1,  (v)  Ptyn.  Am,  Reg.  137. 

C  U  et  «<.  ((i  BUil.  S3  Hen.  VIII.  c.  21. 


respect  tt  _ , 

(lo)  The  reaaon  is  more  whimsicBl  titan  the  diviaioo;  for  the  whalebone  lies  entirely  in 
the  head.— Christian. 

(ii)  Thiiwaa  a  clause  in  the  act  which  attainted  queen  Catherine  Howard  and  her 
accomplicea  for  her  incontinence;  but  it  was  not  repealed  till  the  i  Bdw.  VI.  c.  ii,  which 
abrogated  all  treaaooa  created  since  the  memorable  statute  in  the  35  Edw.  III. — Chris- 
tian. 

(ii)  Anne  Boleyn  was  convicted  of  high  treason  in  the  court  of  the  lord  high-steward. 
One  of  the  chatves  against  this  unhappy  queen  was  that  she  had  said  "  that  the  king 
never  had  had  her  heart," — a  declaration,  if  made,  in  which  there  was  probably  more 
tmth  than  discretion;  but  this  was  adjudged  to  be  a  slander  of  her  own  isiue,  and  there- 
fore high  treason,  according  to  a  statute  which  had  been  passed  about  two  years  before 
for  her  honor  and  protection.     Harg.  St  Tr.  vol.  xi.  p.  10. 

Articles  of  impeachment  were  prepared  a^inst  queen  Catherine  Parr  for  heresy  in 
presuming  to  controvert  the  theological  doctrines  of  the  kin^;  but,  by  her  dexterity  and 
address,  she  bafBed  the  designs  of  her  enemies,  and  r^(ained  the  affections  of  that 
capricioos  monarch.    4  Hume,  359. 

Articles  of  impeachment  for  high  treason  were  exhibited  against  Henrietta,  queen  of 
Car.  I.,  Irom  which  she  saved  herself  by  an  escape  to  Fiance.  7  Hume,  10.— CURISTIAJT. 
Bonyer's  Comm.  on  Const  Law  Eng.  (3  ed.  1S46)  115. 

(1^)  The  act  of  naturalization  of  his  Royal  Highness  Prince  Albert  (3  &  4  Vict.  c.  ») 
requued,  in  the  usual  form,  that  he  should  take  the  oath  of  allegiance  and  supremacy.— 
Sbarswood, 

(14)  [For  the  royal  dignity.] 
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This,  Sir  Edward  Coke(a)  tells  us,  was  enacted  in  parliament  in  6  Hen.  VI., 
though  the  statute  be  not  in  print.  (15)  But  she,  though  an  alien  bom,  shall 
still  be  entitled  to  dower  after  the  lung's  demise,  which  no  other  alien  i3.(^) 
A  queen  dowager,  when  married  again  to  a  subject,  doth  not  lose  her  regal 
dignity,  as  peeresses  dowager  do  their  peerage  when  they  marry  commoners. 
For  Catherine,  queen  dowager  of  Henry  V.,  though  she  married  a  private 
gentleman,  Owen  ap  Meredith  ap  Theodore,  commonly  called  Owen  Tudor, 
yet,  by  the  name  of  Catherine,  queen  of  England,  maintained  an  action  against 
thebishop  of  Carlisle.  (16)  Aud  so,  the  queen  dowager  of  Navarre,  marrying 
with  Edmond  earl  of  Lancaster,  Imither  to  king  Edward  the  First,  maintained 
an  action  of  dower  (after  the  death  of  her  second  husband)  by  the  name  of 
qaeen  of  Navarre,  (c) 

The  prince  of  Wales,  or  heir-apparent  to  the  crown,  and  also  his  royal 
consort,  and  the  princess  royal,  or  eldest  daughter  of  the  Icing,  are  likewise 
peculiarly  regarded  by  the  laws.  For,  by  statute  35  Edw.  III.,  to  compass 
or  conspire  the  death  of  the  former,  or  to  violate  the  chastity  of  either  of  the 
latter,  are  as  much  high  treason  as  to  conspire  the  death  of  the  king,  or 
violate  the  chastity  of  the  queen.  And  this  upon  the  same  reason  as  was 
before  given:  because  the  prince  of  Wales  is  next  in  succession  to  the  crown: 
and  to  violate  his  wife  might  taint  the  blood  royal  with  bastardy;  and  the 
eldest  daughter  of  the  king  is  also  alone  inheritable(i7)  to  Uie 
*crown,  on  iailure  of  issue  male,  and  therefore  more  respected  by  [*334 
the  laws  than  any  of  her  younger  sisters,(i8)  insomuch  that  upon 
this,  united  with  other  (feodal)  principles,  while  our  military  tenures  were 
in  fbrce,  the  king  might  levy  an  aid  for  marrying  his  eldest  daughter,  and 
her  only.  The  heir  apparent  to  the  crown(i9)  is  usually  made  prince  of 
Wales  and  earl  of  Chester(3o)  by  special  creation  and  investiture;(2i)  but, 

<a)2lDH.l£.    See  Rlle7'i  FUc  ncL  7S.  (b)  Co.  Utt.  SI.  (e)  Init  M. 

(15)  Mr.  Hargnve,  in  a  note  to  Co.  Litt  133,  says  that  no  such  statnte  can  b«  fennd. 
Lewd  Coke  there  refers  to  it  by  8  Hen.  VI.  No.  7,  in  a  Inst.  18;  by  6  Hen.  VI.  No.  41.  la 
Biley's  Ptac.  Pari,  it  ia  called  a  Hen.  VI. — CHRimAN. 

( 1 6)  The  foregoinK  proposition  is  not  really  illustrated  by  the  case  Catherine,  inasmuch 
aa  het  marria^  wiui  Tador  was  carefully  concealed,  and  not  discovered  till  after  her 
burial, — when  it  produced  great  pnblic  excitement  and  uproar,  aa  she  left  four  children. 
It  is  needless  to  remind  the  reader  that  Tudor  proved  the  ancestor  of  a  new  dynasty  of 
Itoitish  sovereigns.— Was RBM. 

J  17)  This  should  read  "Inheritable  alone;"  that  is,  not  in  copaicenary  with  her  sisten. 
!OI3KIDGS. 

(16)  This  statute  perhaps  was  not  meant  to  be  extended  to  the  princess  royal  when  sha 
had  yonnger  brothcra  living,  for  the  issue  of  thetr  wives  must  inherit  the  crown  before 
the  UBue  of  the  princess  royal,  yet  their  chastity  is  not  protected  t^  the  statnte.— 
Cbustian. 

(19)  This  creation  has  not  been  confined  to  the  heir-apparent,  for  both  queen  Mary  and 
qneen  Elizabeth  were  created  by  their  &ther  Henry  VIII.  princesses  of  wales,  each  of 
uem  nt  the  time  (the  latter  aft^  the  ill^tinution  of  Mary]  being  heir-presnmptiTe  to 
the  crown.    4  Hnme,  113. 

Edward  II.  waa  the  first  prince  of  Wales.  When  his  lather  had  snbdned  the  kingdom 
of  Wales,  he  promised  the  people  of  that  conntry,  upon  condition  of  their  submission,  to 
give  them  a  prince  who  had  been  bom  among  them,  and  who  could  speak  no  other  Ian* 
go^e.  Upon  their  acquiescence  with  this  deceitful  offer,  he  conferred  the  principalis 
of  Wales  upon  his  second  son  Edward,  then  an  infant  Edward,  by  the  death  of  hu 
eldest  brother  Alfonso,  became  heir  to  the  crown;  and  from  that  time,  this  honor  has 
been  appropriated  only  to  the  eldest  sons  or  eldest  daughters  of  the  kings  of  England. 
2  Hnme,  343.— ChuSTUn. 

(10)  Selden  tells  us  "  that  the  earldom  of  Chester  was  once  also  a  principality,  erected 
into  that  tide  by  parliament  in  11  Rich.  II..  whereinit  was  also  ordained  that  it  ^onldbe 
given  to  the  king  s  eldest  son.  But  that  whole  parliament  was  repealed  in  the  first  of 
Beniy  IV. ,  although  the  earldom  hath  itsualty  bran  since  given  wiui  the  principality  of 
Wales."     Seld.  tit.  of  hon.  a,  5,  }  i. — CHRISTIAN. 

(21)  That  is,  by  letters  patent  under  the  great  seal  of  England.— CbxisTiaii. 
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being  the  king's  eldest  son, (22)   he  is  by  inheritance  duke  of  Cornwall, 
without  any  new  creation.(rf)(23) 

(d)  e  Rep.  1.    Seld.  Ut  of  hoD.  t,  6. 

(S3)  Lord  Coke,  in  the  prince's  case,  in  the  8th  Report,  has  expnssly  advanced,  that 
the  duchy  of  Comnall  cannot  descend,  upon  the  death  of  the  king's  first-bom  son,  to  the 
eldest  then  living.  But  thia  position  is  beyond  all  controveisy  eironeoua-  I^rd  Hard- 
wicke,  in  Lomax  v.  Uolmden,  i  Ves.  294,  has  observed,  "That  the  eldest  son  of  the  king 
of  Bneland  takes  the  duchy  of  Cornwall  as  primogenitus;  although  lord  Coke  at  the 
end  of  the  prince's  case  aays  otherwise.  But  this  was  not  the  point  there,  being  only  aa 
observation  of  his  own,  and  has  ever  since  been  held  a  mistake  of  that  great  man,  He 
was  also  mistaken  in  the  fact,  in  saying  that  Henry  VIII.  was  not  duke  of  Cornwall, 
because  not  primogenitus;  for  lord  Bacon  in  his  history  of  Henry  VIL  affirms  the  con- 
trary, that  the  dukedom  devolved  to  him  upon  the  death  of  Arthur;  and  this  ia  by  a 
great  lawyer,  and  who  must  have  looked  into  it,  as  he  was  then  attorney  or  solicitor 

Sineial,"  But  this  point  was  solemnly  determined  in  1613,  upon  the  death  of  prince 
enry  the  eldest  son  of  Jamea  I  ,  in  the  case  of  the  duchy  of  Cornwall,  the  report  of 
which  ia  inserted  at  length  in  Collin's  Proceedings  on  Baronies,  p.  148.  In  which  it  was 
resolved  that  prince  Charles,  the  king's  second  son.  was  duke  of  Cornwall  by  inheritance. 

It  is  more  strange  that  lord  Coke  ^ould  have  fallen  into  this  mistake,  as  the  contrary 
appears  from  almost  every  record  upon  the  subject. 

In  Uie  5th  Henry  IV.,  the  second  reign  after  the  creation  of  the  duchy,  there  is  a 
record,  in  which  prince  Henry  makes  a  grant  of  part  of  the  duchy  lands  to  the  countess 
of  Huntingdon,  and  the  record  states,  that  because  the  prince  is  within  age,  ao  that  in 
law  hia  grant  ia  not  effectual  to  give  a  sure  estate,  he  shall  pledge  his  faith  before  the 
king  and  all  the  lords  of  parliament,  that  when  he  attains  his  full  age  he  shall  grant  a 
sure  estate  against  himself  and  his  heirs;  and  that  his  three  brothers,  Thomas,  John, 
and  Humphrey,  shall  in  like  manner  pledge  tbeir  faith  to  confiim  the  same  estate,  » 
issint  aveigne,  que  Dieux  de/ende,  fue  te  dU  ducke  ungues  devUnt  en  lours  mains,  (if  it 
■hould  so  happen,  which  God  forbid,  that  the  said  duchy  should  ever  come  into  their 
hands,  and  uiereupon  they  all  made  a  promise  and  took  an  oath  to  that  eSectl.  Rot 
Pari.  5  Hen.  IV.  No.  4. 

But  the  second  son  would  not  succeed  to  the  dukedom,  if  his  elder  brother  left  issue; 
in  that  case  it  would  revert  to  the  crown.  The  duke  of  Cornwall  must  be  both  the  king's 
eldest  son  and  heir-apparent  to  the  crown:  this  appears  from  a  great  variety  of  records, 
que  Its  fits  einusdesroisd"  Engleterre,t^  est  assavoir,ceux  quiserroientherrs  prosckeins 
duroalmed'EngleUrre,  /uissenl  duds  de  Comewaiie.  Rot.  Pari.  9  Hen.  V.  20.  [That 
the  eldest  sons  of  the  kings  of  England,  that  ia  to  say,  those  who  are  the  next  heiia  to 
the  crown,  should  be  dukes  of  Cornwall.] 

In  a  charter  of  livery  of  the  duchy  by  Ed.  IV.  to  hia  eldest  son  prince  Edward,  recited 
in  the  rolls  of  pariiament,  the  following  sentence  is  part  of  the  preamble;— /V/t'i  primo- 
genili  regum  Anglia  primo  nativitatts  sua  die  majoris  alque  perfecta  prasumuniur 
alaiis,  SIC  quod  liberaiionem  dicti  ducat&s  eo  tuned  nobis  hetere  valeanf  atque  de  jure 
obtineredeoeantac  si  ■vigintietuniusannorumatalis  plena fuissent.  [The  first  bom  sons 
of  the  kings  of  England  are  considered  on  the  very  day  of  their  birth  to  have  arrived 
at  full  a^,  so  that  they  may  demand  from  us  at  that  time  a  release  of  the  said  duchy, 
and  obtain  it  by  right,  as  if'^they  were  of  the  full  ^e  of  twenW-one  yeais.]  Rot.  ParL 
1 2  Bd.  I V.  No.  14.  From  this  and  from  other  authorities  it  follows  that  a  duke  of  Corn- 
wall is  bom  of  full  age,  or  is  subject  to  no  minority  with  respect  to  his  enjoyment  of  the 
possessions  annexed  to  the  dukedom. 

This  ia  a  strange  species  of  inheritance,  and  perhaps  is  the  only  mode  of  descent  which 
depends  upon  the  authority  of  a  statute.  In  the  pnnce's  case,  reported  by  lord  Coke, 
the  question  was,  whether  the  original  grant  to  Edward  the  Black  Prince,  who  was 
created  in  the  i  ith  of  Ed.  III.  duke  of  Cornwall,  and  who  was  the  first  diUce  in  England 
after  the  duke  of  Normandy,  had  the  authority  of  parliament,  or  was  an  honor  conferred 
by  the  king's  charter  alone.  If  the  latter,  the  limitation  would  have  been  void,  as  noth- 
ing less  than  the  power  of  pariiament  can  alter  the  established  rules  of  descent  But 
notwithstanding  it  is  in  the  form  of  a  charter,  it  was  held  to  be  an  act  of  the  legiklatnre. 
It  concludes,  per  ipsum  r^em  et  latum  concilium  in  parliamento.  [By  the  king  himself 
and  the  whole  council  in  parliament.]— Christian. 

Lord  Haidwicke,  in  the  case  of  Lomax  v.  Holmden,  i  Ves.  sen,  294,  concurs  in  that 
free  interpretation  of  the  word  primogenitus  which  Bladtatone,  Selden,  lord  Bacon, 
lord  Ellesmere.  and  Fitzherbert,  all  adopted,  but  which  Mr.  Christian,  following  the 
obiterdietum  of  lord  Coke,  disapproves. — Hovedbn. 

{23)  The  king's  eldest  living  son  and  heir-apparent  takes,  under  the  grant  ann.  11  E. 

HI.,  the  dukedom  of  ComwaTl,  and  retains  it  during  the  king  his  father's  life:  on  the 

accession  of  such  duke  to  the  crown,  the  duchy  vests  in  the  king's  eldest  son  living,  and 

beir  apparent.     But,  if  there  be  no  eldest  son  and  heir-apparent,  the  dukedom  remains 
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The  rest  of  the  royal  family  may  be  considered  in  two  different  lights, 
according  to  the  different  senses  in  which  the  term  royal  family  is  used. 
The  larger  sense  includes  all  those  who  are  by  any  possibility  inheritable  to 
the  crown.  Such,  before  the  revolution,  were  alt  the  descendants  of  William 
the  Conqueror,  who  had  branched  into  an  amazing  extent,  by  intermarriages 
with  the  ancient  nobility.  Since  the  revolution  and  act  of  settlement,  it  means 
the  protestant  issue  of  the  princess  Sophia,  (24)  now  comparatively  few  in 
number,  but  which,  in  process  of  time,  may  possibly  be  as  largely  diffused. 
The  more  confined  sense  includes  only  those,  who  are  within  a  certain  degree 
of  propinquity  to  the  reigning  prince,  and  to  whom,  therefore,  the  law  pays 
an  extraordinary  regard  and  respect;  but,  after  that  degree  is  past,  they  fall 
into  the  rank  of  ordinary  subjects,  and  are  seldom  considered  any  further, 
unless  called  to  the  succession  upon  failure  of  the  nearer  lines.  For,  though 
collateral  consanguinity  is  regarded  indefinitely,  with  respect  to  inheritance 
or  succession,  yet  it  is  and  can  only  be  regarded  within  some  certain  limits, 
in  any  other  respect,  by  the  natural  constitution  of  things  and  the  dictates  of 
positive  law.(^) 

The  younger  sons  and  daughters  of  the  king,  and  other  branches  of  the 
royal  family,  who  are  not  in  the  immediate  line  of  succession,  were  therefore 
little  further  regarded  by  the  ancient  law,  than  to  give  them  to  a  certain 
degree  precedence  before  all  peers  and  public  officers,  as  well  ecclesiastical 
as  temporal.  This  is  done  by  the  statute  31  Hen.  VIII.  c  10, 
*which  enacts  that  no  person,  excepttheking'schildren,  shall  presume  [*2a5 
to  sit  or  have  place  at  the  side  of  the  cloth  of  estate  in  the  parliament 
chamber;  and  that  certain  great  officers  therein  named  shall  have  precedence 
above  alldukes,  except  only  such  as  shall  happen  to  be  the  king's  son,  brother, 
uncle,  nephew,  (which  Sir  Edward  Coke(/)  explains  to  signify  grandson  or 
nepos,')  or  brother's  or  sister's  son.  Therefore,  after  these  degrees  are  past, 
peers  or  others  of  the  blood  royal  are  entitled  to  no  place  or  precedence  except 
what  belongs  to  them  by  their  personal  rank  ot  dignity:  which  made  Sir 
Edward  W^dker  complain,  (^)  that,  by  the  hasty  creation  of  prince  Rupert 
to  be  duke  of  Cumberland,  and  of  the  earl  of  Lenox  to  be  duke  of  that  name, 
previous  to  the  creation  of  king  Charles's  second  son,  James,  to  be  duke  of 
York,  it  might  happen  that  their  grandsons  would  have  precedence  of  the 
grandsons  of  the  duke  of  York. 

Indeed,  under  the  description  of  the  king's  children  \a?,  grandsons  are  held 
to  be  included,  without  having  recourse  to  Sir  Edward  Coke's  interpretation 
of  nephew;  and  therefore,  when  his  late  majesty  king  Geoi^e  II.  .created  his 
grandson  Edward,  the  second  son  of  Frederidc  prince  of  Wales  deceased, 
duke  of  York,  and  referred  it  to  the  bouse  of  lords  to  settle  his  place  and 
precedence,  they  certified(A)  that  he  ought  to  have  place  next  to  the  late 
duke  of  Cumberland,  the  then  king's  youngest  son;  and  that  he  might  have 
a  seat  on  the  left  hand  of  the  cloth  of  estate.  But  when,  on  the  accession  of 
his  present  majesty,  those  royal  personages  ceased  to  take  place  as  the 

(e)  See  Oaay  on  CWEateral  Coammgaii^,  In  L*<r  (a)  Tracts,  p.  aoi. 

Tntcta.  Va.  Oum.  1771.  (Al  Loids'  /our.  M  Apr.  179). 

(/)41dM.«2. 

vrith  the  kinj;,  the  hek'.pTesaitiptive  In  do  case  being  entitled  to  the  dukedom.  See  i 
Vea.  394.  Collin'B  Bar.  148.  The  rule  amy  be  ehortly  stated;  until  a  prince  be  bom,  Uie 
ting  is  seized;  bnt  when  bom,  the  prince  becomes  oeized  in  fee  of  the  poesesaions;  and, 
except  as  to  presentations  to  benefices,  leases  generally  made  by  the  Icing  are  voidable 
by  scire /ados,  sued  at  the  instance  of  the  prince.  See  Cum.  Dig.  tit  roy.  G.  %.  Id.  380, 
aSr.  Ca.  Ch.  315.  But.  as  to  what  leases  or  grants  made  by  the  king  snail  be  good,  see 
staL  33  Geo.  II.  c.  10.  If  the  eldest  son  die,  and  leave  a  son,  such  son  would  not  take; 
but  me  duchy  reverts  to  the  crown.  And  there  is  no  minority  with  reference  to  the 
poasessionsofa  duke  of  Cornwall. —Chittv.  (BowerB'  Eng.  Const  [3  ed.]  II7.) 
(34)  Law  and  Custom  of  the  Const.;  Anson,  Part  IL,  p.  63. 
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children,  and  ranked  only  as  the  brother  and  uncle,  of  the  king;  they  also  left 
their  seats  on  the  side  of  the  cloth  of  estate:  so  that  when  the  duke  of  Glou- 
cester, his  majesty's  second  brother,  took  his  seat  in  the  house  of  peers, (i) 
he  was  placed  on  the  upper  end  of  the  earls'  bench  (on  which  the  dukes 
usually  ait)  next  to  his  royal  highness  the  duke  of  York.  And  in  1718, 
upon  8  question  referred  to  all  the  judges  by  king  George  I-,  it  was  resolved, 
by  the  opinion  of  ten  against  the  other  two,  that  the  education  and  care  of 
all  the  king's  grandchildren  while  minors  did  belong  of  right  to  hts  majesty, 
as  king  of  this  realm,  even  during  their  Other's  life.(<^)(25)  But  they  all 
agreed  that  the  care  and  approbation  of  their  marriages,  when  grown  up, 
belonged  to  the  king  their  grand&ther.  And  the  judges  have  more  recently 
concurred  in  the  opinion,  (/)  that  this  care  and  approbation  extend  also  to 
the  presumptive  heir  of  the  crown;  though  to  what  other  branches  of  the 
royal  family  the  same  did  extend,  they  did  not  find  precisely  deter- 
mined. The  most  frequent  instances  of  the  crown's  interposition  go  no 
*226]  *further  than  nephews  and  nieces;(»()  but  examples  are  not  wanting 
of  its  reaching  to  more  distant  collaterals,  (n)  And  the  statute  6 
Henry  VI.  before  mentioned,  which  prohibits  the  marriage  of  a  queen  dow- 
ager without  the  consent  of  the  king,  assigns  this  reason  for  it:(26)  "  because 
the  dispar^ementofthe  queen  shall  give  greater  comfort  and  example  to  other 
ladies  of  estate,  who  are  of  the  blood-royal,  more  lightly  to  disparage  them- 
selves."(tf)  Therefore  by  the  statute  28  Hen.  VIII.  c.  18,  (repealed,  among 
other  statutes  of  treasons,  by  I  Edw.  VI.  c.  12,)  it  was  made  high  treason  for 
any  man  to  contract  marriage  with  the  king's  children,  or  reputed  children,  his 
sisters  Or  aunts  ex  parte  patema,  or  the  children  of  his  brethren  or  sisters; 
being  exactly  the  same  degrees  to  which  precedence  is  allowed  by  the  statute 
31  Henry  VIII.  before  mentioned.  And  now,  by  statute  12  Geo.  III.  c.  11,  no 
descendant  of  the  body  of  king  Geo.  II.  (other  than  the  issue  of  princesses 
married  into  foreign  families)  is  capable  of  contracting  matrimony,  without 
the  previous  consent  of  the  king  signified  under  the  great  seal;  and  any  mar- 
riage contracted  without  such  consent  is  void.  Provided,  that  such  of  the 
said  descendants  as  are  above  the  age  of  twenty-five  may,  after  a  twelve- 
mouths*  notice  given  to  the  king's  privy  council,  contract  and  solemnize 
marriage  without  the  consent  of  the  crown  ^unless  both  houses  of  parlia- 
ment shall,  before  the  expiration  of  the  said  year,  expressly  declare  their 
disapprobation  of  such  intended  marriage,  ^d  all  persons  solemnizing, 
assisting,  or  being  present  at,  any  such  prohibited  marriage,  shall  incur  the 
penalties  of  the  statute  of  praemunire. (aj) 

(0  Lordi'  Jour.  10  Jan.  ITM.  u  Rym.  m,  HH:  under  Henir  Vm.  Ifi  Rm.  3t, 

it)  Fort«sc  AL  401-440.  U. 

(0  Lonl»'  Jour,  a  Feb.  1772.  (n)  To  oreat  nieetK  under  Edward  n,  8  Ej™.  ft35. 


■1  See  Ibealde*  tbe  iruUnrai  eltad  In  ftortescae 


TojM  cDuMiia.-  under  Edward  n.  S  Rym.  177. 
To  lecmd  and  IMrd  ooiniiu;  under  Edwaid  IIL  6 
"        —        .  -ii[chBrdII,7Ryro.225;  underBCT^ 


ni.  4  Rrm.  S92. 103,  411,  501. 908  Gil,  MB.  ASS:  under  Rrin.  T19;  under  Rlchnrd  II.  TR)rm.32%  underHenTT 
Henrr  T.  S  Rnn.  710,  HI,  741:  aoder  Edward  IV.  U  VI.  10  Rym.  XH:  under  Ueary  VII.  U  Rim.  ^ 
{tTni.GM.GSS.maDl:underHenrTVIIt.l3Rrni.ai9,        under  queen  Eltubeth  Cambif.  Ann.  ,i.D.  1502.    To 


423:  under  Bdwatd  VI.  7  SL  Tr.  S.  8.    For  tup&euig  Jaiaih  coutiiu:  under  Henry  VII.  12  Rytn  820.    To 

and  nfoo:  under  Henrr  ITI.  1  Rym.  fM:  under  Ed-  Cbe  blood-royal  In  general:  under  Richard  IL  7  Rym. 

ward  1. 2  Rym.  4M:  under  Edward  III.  &  Rym.  Mil  787. 

nader  Richard  II.  7.  Rym.  aU;  under  Richard  III.  (a)  Rll.  Plac.  Pari.  872. 

(35>  The  authoritiefl  and  argnments  of  the  two  dissenting  judges.  Price  and  Byre,  are 
■o  full  and  ct^fent,  that  if  thia  question  had  arisen  beforethe  lud^ea  were  independent  of 
the  crown,  one  would  have  been  inclined  to  lave  suspected  the  sincerity  of  the  otherten 
and  the  authority  of  the  decision.     See  Harg.  St.  Tr.  vol  xi.  295.— Christian. 

(26)  The  occasion  of  thia  statute  was  the  marriage  of  Catherine,  mother  to  Henry  VI,, 
with  Owen  Tudor,  a  private  gentleman.     See  p.  aaj. — Christian. 

(27)  Accordingly,  on  the  death  of  the  late  duke  of  Sussex,  the  fifth  son  of  king  George 
III.,  who  had  been  married  at  Rome  in  179Z  by  a  minister  of  the  Church  of  Bngla^, 
and  shortly  afterwards  again  in  England,  according  to  the  rules  of  the  Chnrch  of  Eng- 
land, it  was  held  that  his  peerage  diduot  pass  to  the  only  son  of  the  tnaniage.  Sir  Augnatna 
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OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

The  tnird  point  of  view,  in  which  we  are  to  consider  the  king,  is  with 
regard  to  his  councils.  For,  in  order  to  assist  him  in  the  discharge  of  his 
duties,  the  maintenance  of  his  dignity,  and  the  exertion  of  his  prerogative, 
the  law  hath  assigned  him  a  diversity  of  councils  to  advise  with.(i ) 

1.  The  first  of  these  is  the  high  court  of  parliament,  whereof  we  have 
already  treated  at  large. 

2 .  Secondly ,  the  peers  of  the  realm  are  by  their  birth  hereditary  counsellors 
of  the  crown,  and  may  be  called  together  by  the  king  to  impart  their  advice 
in  all  matters  of  importance  to  the  realm,  either  in  time  of  parliament,  or, 
which  hath  been  their  principal  use,  when  there  is  no  parliament  in  being,  {a) 
Accordingly  Bracton,(^)  spiking  of  the  nobility  of  his  time,  says  they  might 
probably  be  called  ' '  consults,  a  amsttlendo;  reges  enim  tales  sibi  associant  ad 
ctmsulendum." {2)  And  in  our  law  books(f)  it  is  laid  down,  that  peers  are 
created  for  two  reaaons:  i,  ad  consuUndum  2,  ad  defendendum  regtm:{j,)  on 
which  account  the  law  gives  them  certain  great  and  high  privileges;  such  as 
freedom  from  arrests,  etc.,  even  when  no  parliament  is  sitting-.C^)  because 
it  intends,  that  they  are  always  assisting  the  king  with  their  counsel  for 
the  commonwealth,  or  keeping  the  realm  in  safety  by  their  prowess  and 
valour. 

*Instances  of  con^'ention5  of  the  peers,  to  advise  the  king,  have  [*32$ 
been  in  former  times  very  frequent,  though  now  fallen  into  disuse  by 
reason  of  the  more  regular  meetings  of  parliament.  Sir  Edward  Coke((/  ) 
gives  us  an  extract  of  a  record,  5  Hen.  IV.,  concerning  an  exchange  of  lantk 
between  the  king  and  the  earl  of  Northumberland,  wherein  the  value  of  each 
was  agreed  to  be  settled  by  advice  of  parliament,  (if  any  should  be  called 
before  the  feast  of  Saint  Luda,)  or  otherwise  by  advice  of  the  grand  council 
of  peers,  which  the  king  promises  to  assemble  before  the  said  feast,  in  case  no 
parliament  shall  be  called.  (5)  Many  other  instances  of  this  kind  of  meeting 
are  to  be  found  under  our  ancient  kings;  though  the  formal  method  of  con- 
voking them  had  been  so  long  left  off,  that  when  king  Charles  I.  in  1640 
issued  out  writs  under  the  great  seal,  to  call  a  great  council  of  all  the  peers 

(a)  Co.  UK.  no.  Ic)  T  Bcp.  H  9  B«p.  4».  12  Bap. ». 

jb)  I.  1,  c.  B.  (d)  1  InK.  no. 

d'Bste,  bat  that  the  lUtate  extended  to  prohibit  contracts  for  and  to  annni  any  nurriagea 
contracted  in  violation  of  ita  proviaiona  wherever  the  tatne  might  be  contracted  or  solem- 
nized.   The  Sussex  Peerage  Case,  ii  Clark  &  Fin.  85— Shakswood. 

(1)  "The  President  of  Uie  United  States  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two-thitda  of  the  senators  present  con- 
cur; and  he  shall  nominate  and,  by  and  with  the  advice  and  consent  of  the  Senate,  sball 
appcMnt  ambassadors,  other  pnbtic  ministers,  and  consuls,  judges  of  the  Supreme  Court 
maaUotber  officers  of  the  United  States,  whoaeappointmenta  are  not  otherwise  provided 
for  by  the  constitution.  He  may  likewise  reqnire  the  opinion,  in  writing,  of  the  principal 
officer  in  each  of  the  executive  departments,  upon  any  subject  relating  to  the  auties  of 
their  respective  offices,"    Const  U.  S.  art,  IL 

The  heads  of  the  difierent  executive  departments  constitute  the  Cabinet  of  the  Pre9i> 
dent.  They  are  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  of  the 
Interior,  the  Poetmaster-Genera],  Secretary  of  Agriculture,  and  the  Attorney-Genetal. — 

SSARSWOOD. 

la)  ["Counaellors,  from  consulting;  for  kliu;s  assemble  such  forconsultatioD."] 

(3)  [For  the  purpose  of  counselling  and  deeding  the  king.] 

(4)  taw  and  Custom  of  Const ;  Anson,  3I7-33a. 

(5)  Eoyer'E  Eng.  Const  laj. 
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of  England  to  meet  and  attend  his  majesty  at  York,  previous  to  the  meeting 
of  the  long  parliament,  the  earl  of  CIarendon((?)  mentions  it  as  a  new  inven- 
tion, not  before  heard  of;  that  is,  as  he  explains  hims«lf,  so  old  that  it  had 
not  been  practiced  in  some  hundreds  of  years.  But,  though  there  had  not  so 
long  before  been  an  instance,  nor  has  there  been  any  since,  of  assembling 
them  in  so  solemn  a  manner,  yet  in  cases  of  emergency  our  princes  have  at 
several  times  thought  proper  to  call  for  and  consult  as  many  of  the  nobility 
as  could  easily  be  got  together;  as  was  particularly  the  case  with  king  James 
the  Second,  after  the  landing  of  the  prince  of  Orange,  and  with  the  prince  of 
Orange  himself,  before  he  called  that  convention-parliament,  which  after- 
wards called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon  to  be  the  right  of 
each  particular  peer  of  the  realm  to  demand  an  audience  of  the  king,  and  to 
lay  before  him,  with  decency  and  respect,  such  matters  as  he  shall  judge  of 
importance  to  the  public  weal.  And  therefore,  in  the  reign  of  Edward 
•=229]  II. ,  it  was  made  an  article  of  impeachment  in  parliament  against  *the 
two  Hugh  Spencers,  &ther  and  son,  for  which  they  were  banished 
the  kingdom,  "  that  they  by  their  evil  covin  would  not  suffer  the  great  men 
of  the  realm,  the  king's  good  counsellors,  to  speak  with  the  king,  or  to  come 
near  him,  but  only  in  the  presence  and  hearing  of  the  said  Hugh  the  &ther 
and  Hugh  the  son,  or  one  of  them,  and  at  their  will,  and  according  to  such 
things  as  pleased  them."(/) 

3.  A  third  council  belonging  to  the  king  are,  according  to  Sir  Edward 
Coke,(^)  his  judges  of  the  courts  of  law,  for  law  matters.  And  this  appears 
frequently  in  our  statutes,  particularly  14  Edw.  III.  c,  5,  and  in  other  books 
of  law.  So  that  when  the  king's  council  is  mentioned  generally,  it  must  be 
defined,  particularized,  and  understood,  secundum  subjedam  materiam;{6) 
and,  if  the  subject  be  of  a  legal  nature,  then  by  the  king's  council  is  under- 
stood his  council  for  matters  of  law,  namely,  his  judges.  Therefore  when 
by  St.  16  Ric.  II.  c.  5  it  was  made  a  high  offence  to  import  into  this  kingdom 
any  papal  bulls,  or  other  processes  from  Rome;  and  it  was  enacted  that  the 
offenders  should  be  attached  by  their  bodies,  and  brought  before  the  king 
and  his  council  to  answer  for  such  offence;  here,  by  the  expression  of  the 
king's  council  were  understood  the  king's  judges  of  his  courts  of  justice,  the 
subject  matter  being  legal;  this  being  the  general  way  of  interpreting  the 
word  council.(A)(7) 

(<1  HM.  b.  %  la)  1  iDSt.  no. 

l/)iItU*.BS.  mUDKUllb. 

(6)  [According  to  the  subject  tnAtter.] 

(7)  The  king'spowertocoDsuU  the  judges  extra-jndicial1y,althoiiKb  not  without  prece- 
dent in  former  times,  is  now  much  disputed,  and  has  of  late  rarely  been  ezerciaed.— 

Stewart. 

The  passage  referred  to  in  the  3  Inat  is  no  autliority  for  the  interpretation  given  to  the 
word  "  council "  in  the  statute  of  Richard;  for  it  is  a  comment  on  the  statute  of  prae- 
munire, 2'j  Edw.  III.  St.  I,  c.  1,  where  the  word  seetns  used  in  the  same  sense  as  in  the 
first-mentioned  statute,  and  in  which  lord  Colce  states  that  it  cannot  mean  the  judges. 
The  truth  is,  I  believe,  that  the  council  here  mentioned  was  a  court  of  very  extensive 
equitable  juriadiction  both  in  civil  and  criminal  matters,  the  fountain  from  which  in 
process  of  time  the  courts  of  chancery  and  starchamber  were  derived.  Its  history  hat 
never  been  satisfactorily  traced,  nor  its  jurisdiction  and  functions  clearly  distinguished 
from  those  of  the  council  of  the  peers  or  the  great  council  in  parliament.  Perhaps  it  is 
too  late  to  expect  that  this  can  ever  be  now  done  so  as  to  free  the  subject  fromall  doubts; 
but  I  have  reason  to  hope  that  very_  great  light  will  be  thrown  upon  it,  and  therein  upon 
the  origin  of  all  equitable  jurisdiction  in  this  country,  b^  a  gentleman  who  is  devoting 
himself  to  the  le^  antiquities  of  the  country  with  an  industry  and  intelligence  that 
promise  to  overcome  great  difficulties, — Coleridge. 
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4.  But  the  principal  council  belonging  to  the  king  is  his  privy  council, 
vhich  is  generally  called,  by  way  of  eminence,  the  council.  And  this,  ac- 
cording to  Sir  Edward  Coke's  description  of  it,(0  is  a  noble,  honorable,  and 
reverend  assembly  of  the  king  and  such  as  he  wills  to  be  of  his  privy  council, 
in  the  king's  court  or  palace.  The  king's  will  is  the  sole  constituent  of  a 
privy  counsellor;  and  this  also  regulates  their  number,  which  of  ancient  time 
was  twelve  or  thereabouts.  Afterwards  it  increased  to  so  large  a  num- 
ber that  it  was  found  inconvenient  for  secrecy  and  dispatch;  and 
*therefore  king  Charles  the  Second,  1679,  limited  it  to  thirty;  whereof  [*230 
fifteen  were  to  be  the  principal  officers  of  state,  and  those  to  be  coun- 
sellors, virtuU  officii:  and  the  other  fifteen  were  composed  of  ten  lords  and 
five  commoners  of  the  king's  choostng.(i)  But  since  that  time  the  number 
hasbeenmuchaugmented,  and  now  continues  indefinite.  (8)  At  the  same  time, 
also,  the  ancient  office  of  lord  president  of  the  council  was  revived  in  the  per- 
son of  Anthony,  earl  of  Shailsbury,  an  officer  that,  by  the  statute  of  31  Hen. 
VIII.  c,  10,  has  precedence  next  after  the  lord  chancellor  and  lord  treasurer. 

Privy  counsellors  are  nun^  by  the  king's  nomination,  without  either  patent 
or  grant;  and,  on  taking  the  necessary  oaths,  they  become  immediately  privy 
counsellors  during  the  life  of  the  king  that  chooses  them,  but  subject  to 
removal  at  his  discretion.  (9) 

As  to  qualifications  of  members  to  sit  at  this  board:  any  natural-bom  sub- 
ject of  England  is  capable  of  being  a  member  of  the  privy  council,  taking 
tiie  proper  oaths  for  security  of  the  government,  and  the  test  for  security  of  the 
<^urch.  ( 10)     But,  in  order  to  prevent  any  person  under  foreign  attachments 
«)  4 IDM.  B>.  (*)  Temfde'B  Hem.  part  I. 


_s  and  Ordinattces  of  the  Privy  Council  of  England,"  printed  under  the 

direction  oT  the  CommianoDeiB  of  tbe  Public  Records.  Hallam's  Const.  Hist.  vol.  i. 
cbra.  I.— KBRm. 

(S)  The  offices  which  necessarily  bring  their  holders  into  tbe  Cabinet  are  not  more'than 
ten  in  number.  The  First  Lord  of  the  Treasury,  the  Lord  Chancellor,  the  Lord  Presi- 
dent, the  five  Secretaries  of  State,  the  Chancellor  of  the  Exchequer,  and  the  Fiist  Lord 
CFf  the  Admiralty  must  be  members  of  every  Cabinet,  though  the  Chancellor  of  the 
Exchequer  was  not  considered  essential  to  a  Cabinet  at  the  beginning  of  this  century, 
nor  the  First  Lord  of  the  Admiialty  at  the  beginning  of  the  last.  The  President  of  the 
Board  of  Trade  and  the  Lord  Privy  Seal  have  been  members  of  the  Cabinet  during  the 
last  four  administrations.  The  Lord  Lieutenant  of  Ireland,  or  Chief  Secretary,  one  or 
other  is  always  a  Cabinet  Minister.  The  Presidents  of  the  I/>cal  Government  Board  of 
Agricnlture,  the  Chancellora  of  Ireland  and  the  Duchy  of  Lancaster,  the  Secretary  for 
Scotland  and  the  Postmaster- Geneial  mav  or  may  not  be  in  the  Cabinet;  this  would 
depend  on  the  importance  of  the  bolder  of^the  office,  or  of  the  office  itself  at  the  time,  or 
of  the  willingness  of  a  Prime  Minister  to  gratify  his  supporters  in  the  ministry.  Mr. 
Gladstone's  Cabinet  of  iSSo  had  reached  the  number  of  sixteen  by  1885.  Lord  Sahsbuty's 
Cabinet  of  the  same  year  was  of  the  same  number.  Mr.  Gladstone's  Cabinet  of  1S86  con- 
sisted of  fourteen  membeiB,  and  the  present  Cabinet  has  grown  to  seventeen,  tbe  largest 
since  thefirst  twenty  years  of  George  III.,  when  the  existence  of  a  nominal  as  well  as  an 
efficient  Cabinet  makes  it  bard  to  state  the  exact  number.  Law  and  Custom  of  the  Const; 
Anson,  Pt  II.,  19],  194. 

(9)  It  appears  from  the  4  Inst  55  that  this  office  existed  in  tbe  time  of  James  I.;  for 
lora  Coke  says  there  is,  and  of  ancient  time  hath  been,  a  president  of  tbe  council.  This 
office  was  aever  granted  but  by  letters  patent  under  the  great  seal  durante  benepiacito, 
and  is  veiy  anciunt;  for  John,  bishop  of  Norwich,  was  president  of  the  council  in  anno  7 
regis  Johanuis.  Donntvit  tamen  hoc  officium  re^attte  magnd  ElizabethA.  [In  the 
mgn  of  the  great  Elizabeth  this  office  lay  dormantl]— Chbistian. 

( 10}  The  form  of  the  oath  bos  undergone  various  changes.     As  provided  bv  31  and  33 

VkA.^  c,  71,  it  runs  thus;^I, ,  do  swear  that  I  will  be  faithful  ana  bear  true 

allegiance  to  her  Majesty  Queen  Victoria,  her  heiia  and  successors  according  to  law.  So 
help  me  God. 

Bnt  acta  have  been  passed  from  time  to  time  for  therelief  of  persona  to  whom  tbe  form 
of  oath,  or  the  taking  of  an  oath,  was  objectionable;  and  finally,  since  1888,  the  Oaths 
AJct  enables  any  person  to  make  affirmation  in  all  oues  wherein  an  oath  is  required,  on 
Vot.  I.— 14.  ao9 
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from  insinuating  themselves  into  this  important  trast,  as  happened  in  the 
reign  of  king  William  in  many  instances,  it  is  enacted  by  the  act  of  set- 
tlement, (/)  that  no  person  bom  ont  of  the  dominions  of  the  crown  of  Eng- 
land, unless  bom  of  English  parents,  even  though  naturalized  by  pariiament, 
shall  be  capable  of  being  of  the  privy  council. 

The  duty  of  a  privy  counsellor  appears  from  the  oath  of  office,  (m)  which 
consists  of  seven  articles: — i.  To  advise  the  king  according  to  tiie  best  of 
his  cunning  and  discretion.  2.  To  advise  for  the  king's  honor  and  good  of 
the  pubUc,  without  partiality  through  affection,  love,  reward,  doubt,  or  dread. 
3.  To  keep  the  king's  council  secret.  4.  To  avoid  corruption.  5. 
♦231]  To  help  and  strengthen  the  execution  of  what  *shall  be  there  re- 
solved. 6.  To  wiUistand  all  persons  who  shall  attempt  the  contrary. 
And,  lastly,  in  general,  7.  To  observe,  keep,  and  do  all  that  a  good  and  true 
counsellor  ought  to  do  to  his  sovereign  lord. 

The  power  of  the  privy  council  is  to  inquire  into  all  oflfences  against  the 
government  and  to  commit  the  offenders  to  safe  custody,  in  order  to  take  their 
trial  in  some  of  the  courts  of  law.  But  their  jurisdiction  herein  is  only  to 
inquire,  and  not  to  punish;  and  the  persons  committed  by  them  are  entitled 
to  their  habeas  corpus  by  statute  t6  Car.  I.  c.  ro,  as  much  as  if  committed 
1^  an  ordinary  justice  of  the  peace.  And,  by  the  same  statute,  the  court  of 
starcharaber,  and  the  court  of  requests,  both  of  which  consisted  of  privy 
counsellora,  were  dissolved;  and  it  was  declared  illegal  for  them  to  take 
cognizance  of  any  matter  of  property  belonging  to  the  subjects  of  this 
kingdom.  But  in  plantation  or  admiralty  causes,  which  arise  out  of  the 
jurisdiction  of  this  kingdom;  and  in  matters  of  lunacy  or  idiocy, (n)  being 
a  special  flower  of  the  prert^ative;  with  regard  to  these,  although  they  may 
eventually  involve  questions  of  extensive  property,  the  privy  council  con- 
tinues to  have  cognizance,  being  the  court  of  appeal  in  such  cases,  or  rather 
the  appeal  lies  to  the  king's  majesty  himself  in  council.  Whenever  also  a 
question  arises  between  two  provinces  in  America,  or  elsewhere,  as  concerning 
the  extent  of  their  charters  and  the  like,  the  king  in  his  council  exercises 
original  jurisdiction  therein,  upon  the  principles  of  feodal  sovereignty. (ii) 
And  so  likewise  when  any  person  claims  an  island  or  a  province,  in  the 
nature  of  a  feodal  principality,  by  grant  from  the  king  or  his  ancestors,  the 
determination  of  that  right  belongs  to  his  majesty  in  council:  as  was  the  case 
of  the  earl  of  Derby  with  regard  to  the  Isle  of  Man,  in  the  reign  of  queen 
Elizabeth;  and  the  earl  of  Cardigan  and  others,  as  representatives  of  the  duke 
of  Montague,  with  relation  to  the  island  of  St.  Vincent,  in  1764.  But  from 
all  the  dominions  of  the  crown,  excepting  Great  Britain  and  Ireland, 
*232]  an  appellate  jurisdiction  *(in  the  last  resort)  is  vested  in  the  same 
tribunal;  which  usually  exercises  its  judicial  authority  in  a  committee 
of  the  whole  privy  council,  who  hear  the  allegations  and  proofs,  and  make 
their  report  to  his  majesty  in  council,  by  whom  the  judgment  is  finally 
given.(i2) 

<0  SMt  12  uid  IS  will.  m.  c  2.  (m)  4  InA.  64.  (n)  S  P.  Wms.  108. 


stating  either  that  he  has  no  religious  belief  or  that  it  is  contran  to  his  religions  belief 
to  take  an  oath.  The  SUtutes  are  5  Eliz.,  a  i,  s.  16;  7  James  I.,  c  6;  30  Car.  II.,  st  2, 
C.  i;  51  and  5a  Vict.,  c.  46,  s.  i. 

(ii}Bowyer>aCoin.  on  Conat.  Law  Eng.  (aed.  1846)  117. 

(12)  The  conrt  of  privy  council  cannot  decree  ifi  personam  in  England,  nnleas  in 
certain  criniinal  matters;  and  the  court  of  chancery  cannot  decree  in  rem  out  of  the 
kin^om.  See  lord  Hardwicke's  Arg.  in  Penn  v.  Baltimore,  i  Ves.  444,  where  the  jiu^ 
diction  of  the  council  and  chancery,  upon  auestjons  arising  upon  subject  matter  abroad, 
b  largely  discussed.  The  master  of  the  rolls  and  the  judge  of  the  admiralty  court  are 
usually  members  of  this  committee.— Chkistiah. 
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The  privileges  of  privy  counsellors,  as  such,  (abstracted  from  their  honorary 
precedence, )  (o)  consist  principally  in  the  securitj'  which  the  law  has  given 
them  against  attempts  and  conspiracies  to  destroy  their  lives.  For  by  statute 
3  Hen.  VII,  c.  14,  if  any  of  the  king's  servants  of  his  household  conspire  or 
imagine  to  take  away  the  life  of  a  privy  counsellor,  it  is  felony,  though  nothing 
be  done  upon  it.  The  reason  of  making  this  statute,  Sir  Edward  Coke(^) 
tells  us,  was  because  such  a  conspiracy  was,  just  before  this  parliament, 
made  by  some  of  king  Henry  the  Seventh's  household  servants,  and  great 
mischi^  was  like  to  have  ensued  thereupon.  This  extends  only  to  the  king's 
menial  servants.  But  the  statute  9  Anne,  c.  16,  goes  further,  and  enacts 
that  any  person  that  shall  unlawfully  attempt  to  kill,  or  shall  unlawfully 
assault,  and  strike,  or  wound,  any  privy  counsellor  in  the  execution  of  his 
office,  shall  be  a  felon  without  benefit  of  clergy.  This  statute  was  made 
upon  the  daring  attempt  of  the  Sieur  Guiscard,  who  stabbed  Mr.  Harley, 
afterwards  earl  of  Oxford,  with  a  penknife,  when  under  examinatiou  for 
high  crimes  in  a  committee  of  the  privy  council. 

The  dissoluHon  of  the  privy  council  depends  upon  the  king's  pleasure;  and 
be  may,  whenever  he  thinks  proper,  discharge  any  particular  member,  or  the 
whole  of  it,  and  appoint  another.  By  the  common  law,  also,  it  was  dissolved 
ipso  facto  by  the  king's  demise,  as  deriving  all  its  authority  from  him.  But, 
now,  to  prevent  the  inconveniences  of  having  no  council  in  being  at  the 
accession  of  a  new  prince,  it  is  enacted  by  statute  6  Anne,  c.  7,  that  the 
privy  council  shall  continue  for  six  months  after  the  demise  of  the  crown, 
unless  sooner  determined  by  the  successor. 


CHAPTER  VI. 
OP  THE  KING'S  DUTIES. 


I  PBOCBBD  next  to  the  duties,  incumbent  on  the  king  by  our  constitution; 
in  consideration  of  which  duties  his  dignity  and  prerogative  are  established 
1^  the  laws  of  the  land:  it  being  a  maxim  in  the  law,  that  protection  and 
subjection  are  reciprocal.(a)  And  these  reciprocal  duties  are  what,  I  appre- 
hend, were  meant  by  the  convention  in  1688,  when  they  declared  that  king 
James  had  broken  the  original  contract  between  king  and  people.  But, 
however,  as  the  terms  of  that  original  contract  were  in  some  measure 
disputed,  being  alleged  to  exist  principally  in  theory,  and  to  be  only 
deducible  by  reason  and  the  rules  of  natural  law;  in  which  deduction 
different  understandings  might  very  considerably  differ;  it  was,  after  the 
revolution,  judged  proper  to  declare  these  duties  expressly,  and  to  reduce  that 
contract  to  a  pUin  certainty.    So  that,  whatever  doubts  might  be  formerly 

(a)  Bee pa«e «».  (p)3InBtS8.  (a)  TRep.&. 

In  1833  was  constitnted  the  Judicial  Committee  of  the  Privy  Council.  It  hasjuriadic- 
tion  of  (i)  all  appeals  or  complainta  in  the  nature  of  appeals  made  to  the  Crown  in 
Council,  {  3.  (a)  All  matteis  which,  arising  in  Admiralty  or  Vice- Admiralty  Courts  in 
the  dominions  of  Uie  Crown,  might  heretofore  have  been  taken  by  way  of  appeal  to  the 
Court  of  Admiralty,  3  2.  (3)  Any  such  other  matter  as  the  Crown  may  choose  to  refer  to 
the  Judicial  Committee  for  hearing  or  consideration,  J  4.  3  and  3  Will.  IV.,  c.  93,  {  3.  It 
now  consists  of  the  Lord  President,  such  members  of  the  Privy  Council  as  hold,  or  have 
held  "high  judicial  office."  50  a»d  51  Vict.,  c.  70,  i  3.  The  I^ids  Justices  of  Appeal, 
44  and  45  Vict ,  c  3,  and  two  other  persons,  being  Vtity  Councillors,  whom  the  Queen 
may  appoint  by  ngn  manual.  3  ana4  Will.  IV.,  c.  41,  j  i.  Besides  these  there  may  be 
one  or  two  paid  members  who  have  held  the  office  of  judge  in  the  Bast  Indies.  They  were 
intended  by  the  Act  of  Will.  IV.  to  be  assessors  only,  but  are  now  to  be,  for  all  purposes, 
members  of  the  conunittee.     3  and  4  Will  IV.,  c.  41,  {  i,  and  50  and  51  Vict.,  c.  70.  {4. 
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raised  by  weak  and  scrupulous  minds  about  tbe  existence  of  such  an  original 
contract,  they  must  now  entirely  cease;  especially  with  regard  to  every  prince 
who  hath  reigned  since  the  year  i688.(i) 

The  principal  duty  of  the  king  is,  to  govern  his  people  according  to  law. 
Nee regibus infinita  aut  libera  poUstas,{2)  was  the  constitution  of  our  German 
ancestors  on  the  continent,  ib)  And  this  is  not  only  consonant  to  the 
♦234]  principles  of  nature,  of  *liberty,  of  reason,  and  of  society,  but  has 
always  been  esteemed  an  express  part  of  the  common  law  of  England, 
even  when  prerogative  was  at  the  highest.  "The  king,"  saith  Bracton,(i:) 
who  wrote  under  Henry  III.,  "ought  not  to  be  subject  to  man,  but  to  God, 
and  to  the  law;  for  the  law  maketh  the  king.  Let  the  king  therefore  render 
to  the  law,  what  the  law  has  invested  in  him  with  regard  to  others,  dominion 
and  power:  for  he  is  not  truly  king,  where  will  and  pleasure  rules,  and  not 
the  law."  And  again, (t^)  "the  king  also  hath  a  superior,  namely  God,  and 
also  the  law,  ty  whidi  he  was  made  a  king."(3)  Thus  Bracton;  and 
Fortescue  aUo,(ff)  having  first  well  distinguished  between  a  monarchy 
absolutely  and  despotically  regal,  which  is  introduced  by  conquest  and 
violence,  and  a  political  or  civil  monarchy,  which  arises  from  mutual  consent, 
(of  which  last  species  he  asserts  the  government  of  England  to  be,)  imme- 
diately lays  it  down  as  a  principle,  that  "the  king  of  England  must  rule  his 
people  according  to  the  decrees  of  the  laws  thereof:  insomuch  that  he  is  bound 
by  an  oath  at  his  coronation  to  the  observance  and  keeping  of  his  own  laws. ' ' 
But,  to  obviate  all  doubts  and  difficulties  concerning  this  matter,  it  is  ex- 
pressly declared  by  statute  12  &  13  W.  III.  c.  2,  "  that  the  laws  of  England 
are  the  birthright  of  the  people  thereof:  and  all  the  kings  and  queens  who 
shall  ascend  the  throne  of  this  realm  ought  to  administer  the  government  of 
the  same  according  to  the  said  laws;  and  all  their  officers  and  ministers  ought 

(A)  Tac.  <b  mor  Oem.a.1.  (<1)  L2.e.U,I3. 

(cj  L.  1.  c  S.  («}  C.  >,  U. 

(il  The  duties  of  the  President  of  the  United  States  are  siunmarily  prescribed  in  the 
constitntioii.  Art.  a,  a.  3: — "  He  shall  from  time  to  time  give  to  the  Conmss  infonna- 
tion  of  the  state  of  the  Union,  and  recommeiid  to  their  consideration  such  measures  as 
he  shall  judge  necessary  and  expedient  He  may,  on  extmordioary  occasions,  convene 
both  houses,  or  either  of  them;  and,  in  case  of  disagreement  between  them  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think  proper. 
He  shall  receive  ambassadors  and  other  public  ministers.  He  shall  take  care  that  the 
laws  be  faithfully  executed;  and  shall  commission  all  the  officers  of  the  United  States." 
And  by  sec.  i,  cl.  7,  "  Before  he  enter  on  the  execution  of  his  office,  he  aliall  take  the  fol- 
lowing oath  or  affirmation: — I  do  solemnly  awear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  President  of  tbe  United  States,  and  will  to  the  best  of  my  ability  preserve, 
protect,  and  defend  the  constitution  of  the  United  States," 

It  is  unnecessary  to  remind  the  American  student  that  the  chief  executive  magistrate 
is  but  the  agent  or  servant  by  whom  the  will  of  the  States  and  people,  as  expressed  in 
the  constitution  and  the  laws  made  in  pursuance  thereof,  is  earned  mto  effect  It  is  a 
fundamental  error,  into  which  Blackstone  as  well  as  other  political  writers,  have  fallen 
to  consider  the  social  or  original  contract  as  an  agreement  to  which  tbe  parties  are  the 
governors  of  the  one  part  and  the  governed  of  the  other  part.  It  is  a  compact  between 
the  different  members  composing  the  society. — Sharswood. 

This  idea  of  a  "  contract  "  which  came  to  Sharswood  from  the  eighteenth  century  is 
foreign  to  modem  thought.  The  position  of  the  learned  editor  has  as  little  fbundation 
in  the  history  of  our  dvilizatioa  as  the  theory  of  Blackstone. 

(il  [Neither  free  nor  unlimited  should  the  power  of  kings  be.] 


(3)  This  is  also  well  and  strongly  expressed  in  the  year-books:— Z.11  ley  est  le plus  hauU 
inkiritance  que  le  roy  ad;  car  par  la  ley  il  mfme  et  touts  ses  sujets  stml  rulis,  et  si  le  ley 
ne  Juit,  nul  rat  et  nul  inheritance  sera.     [The  law  is  the  most  lofty  inheritance  of  the 


king;  for  by  the  law  himself  and  subjects  are  ruled;  and  if  there  was  no  law,  ttaerewonld 
be  neither  kingnor  inheritance.]^  19  Hen.  VI,  63, 

In  English:  The  law  is  the  highest  inheritance  which  the  king  has;  for  bv  the  law  he 
himself  and  all  hissubjectaare  governed,  and  if  there  were  no  law,  there  would  be  Deither 
king  nor  inheritance.-— Christian. 
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to  serve  them  respectively  accordiog  to  the  same:  and  therefore  all  the  laws 
and  statutes  of  this  realm,  for  securing  the  established  religion,  and  the  rights 
and  liberties  of  the  people  thereof,  and  all  other  laws  and  statutes  of  the  same 
now  in  force,  are  ratified  and  confirmed  accordingly. 

And,  as  to  the  terms  of  the  original  contract  between  king  and 
people,  these  I  apprehend  to  be  now  couched  in  the  *coronation  oath,  0*235 
which,  by  the  statute  i  W.  and  M.  st.  i,  c.  6,  is  to  be  administered 
to  every  king  and  queen  who  shall  succeed  to  the  imperial  crown  of  these 
realms,  by  one  of  the  archbishops  or  bishops  of  the  realm,  in  the  presence  of 
all  the  people;  who  on  their  parts  do  reciprocally  take  the  oath  of  allegiance 
to  the  crown.     This  coronation  oath  is  conceived  in  the  following  terms: — 

The  archbishop  or  bishop  shall  my,— "  Will  you  solemnly  promise  and  swear 
to  govern  the  people  of  this  kingdom  of  England,  and  the  dominions  thereto 
belonging,  according  to  the  statutes  in  parliament  agreed  on,  and  the  laws 
and  customs  of  the  same?"  The  king  or  quern  shall  say, — "  I  solemnly 
promise  so  to  do."  Atchbishop  or  bishop: — "  Will  you  to  your  power  cause 
law  and  justice,  in  mercy,  to  be  executed  in  all  your  judgments? "  iCing 
or  queen: — "  I  will."  Archbishop  or  bishop: — "Will  you  to  the  utmost  of 
your  power  maintain  the  laws  of  God,  the  true  profession  of  the  gospel,  and 
the  protestant  reformed  religion  established  by  die  law  ?  And  will  you  pre- 
serve unto  the  bishops  and  clergy  of  this  realm,  and  the  churches  committed 
to  their  charge,  all  such  rights  and  privileges  as  by  law  do  or  shall  appertain 
unto  them,  or  any  of  them  ?"  King  or  queen: — "  All  this  I  promise  to  do," 
After  this  the  king  or  queen,  laying  his  or  her  hand  upon  the  holy  gospels,  shall 
say, — "  The  things  which  I  have  here  before  promised  I  will  perform  and 
keep:  so  help  me  God:"  and  then  shall  kiss  the  book.iA) 

This  is  the  form  of  the  coronation  oath,  as  it  is  now  prescribed  by  our  laws; 
the  principal  articles  of  which  appear  to  be  at  least  as  ancient  as  the  mirror 
of  justices,(y)  and  even  as  the  time  of  Bracton:(^)  but  the  wording  of  it 
was  changed  at  the  revolution,  because  (as  the  statute  alleges)  the 
oath  itself  *had  been  framed  in  doubtful  words  and  expressions  with  [+236 
relation  to  ancient  laws  and  constitutions  at  this  time  unknown.(A) 
However,  in  what  form  soever  it  be  conceived,  this  is  most  indisputably  a 
fundamental  and  original  express  contract,  though  doubtless  the  duty  of 

(/)  Ckp.  1.  i  I.  that  he  will  keep  and  mainutn  the  rlihU  snd  fnui- 

(0)  L.  !l.tr.  1,  c).  chlwe  or  UoIt  Church.  Krajited  anciently  by  Ib« 

(SI  In  Ibe  (M  mllD  abrtdtnMDt  of  the  Matnle^  rttthtful  ChrUftan  Klngfl  of  EnftUml,  and  that  he 

printed  ^  Letlou  sod  Uachllnla  In  the  relipi  of  will  keep  all  the  landi.  honon  and  dlgnllles,  lishu 

Edward  IV.  (pnw«  m*. )  there  1«  preaeired  a  copy  of  aud  prtvJlegeaof  the  crown  of  the  kingdom  cif  En  »- 

the  oM  CDmnattoD  oath,  wblcb.  ai  the  book  If  ex-  land  In  all  remecli  entire,  without  any  kind  of  !n- 

■■Bn^jr  scarce.  I  will  ben  tiaincrlbe  ■.—Oat  at  le  Juiy.  and  that  be  will  recall  to  ihelr  ancient  Mate. 

ii^  one  le  Tog  jturt  a  toun  eoronemml:  ijue  It  ai  lar  aa  In  blm  Ilea,  all  the  ■rallered.  Injnred.  oi 

■a  d  meialaim  la  droOa  rt  la  fraaehi*a  lie  lost  rlghu  ol  the  crown,  and  that  be  wilt  keep 


Kvnf  obIIk  mnmla  aunrlenmml  da  droUa  royM  the  peare  of  bolj  Church,  and  conanil  between  the 
OriiHat  ^EnqlrUrt,  H  qua  gardm  ioiUa  ta  terra  clergy  and  people:  and  that  he  will  cauae  equal  aod 
Aononraef  digmllea  drttiliir^  etfttuitt  (Uconm  du        truejiutlce  lo  be  adnilnlnered  Id  all  bUJudgmenU 


..'l(h  discretion  and  meroy,  and  that  h 

,..„ , JO  be  DMlntalned  the  lawi  and  cuBloraa  _. 

•HperdjaOtlaeonmeinmnpolairTeappeaertnlaun-       dom.  and  sa  hr  ai  In  him  Den  will  qisIm 

den  alale,  rt  qaU  gardera  te  p«u  dt  tej/nt  agUte  tl  nl       coDllnned  and  ker'  "■'•'"'■  ••■" '"  •■ 

den/it  tl  at  ptoplede  bimaeeorde,tig^J>iet /aire  en      — ■* -' — -"  — ' 

Undaiajageiiiaiiaoud  eldroUjtutUx  ouemtcraion 


kept  .     , 

dwTll  abolish  tiiUrely 

nd  will  In  all  raspetft 

d  establEnhed 


torhieklUKdom:  Bo  help  hi...  _.   . 
tumrffflt.f3.m.U.)    t^nnehasal 


peaf«  for  th 


iMrmer  que  la  geala  da  pajit  ORmC  fiiici  et  etiia, 
a  la  mabmn  leyt  el  cu^uma  dt  loiil  outCrra.  el  feme 

oerueleilemU  ol  people  de  aiHinroIaAMni  eeo  garde       ...   _  .     ., ..  _ 

eigardera  a  anin  pofalr:  come  IHen  luv  aide.    [Thli  li       I.  and  thariw  I.  (<Md.  a 
the  oath  which  the  king  tweara  at  bli  coronatkiD: 

(4)  And  it  is  required  both  \>y  the  bill  of  rights,  I  W.  and  M.  st,  3,  c.  i,  and  the  act  of 
aettlement,  i3  &  13  W.  lit.  c.  3,  that  eveir  king  and  queen  of  the  age  of  twelve  yeara. 
either  at  their  coronation  or  on  the  fiist  day  of  the  first  parliament,  upon  the  throne  in 

the  hotise  of  peers,  (which  shall  first  hat        >    ■    ■■  ■ 

against  popc^  acooiding  to  the  jo  Car.  1 
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protection  is  impliedly  as  mucli  incumbent  on  the  sovereign  before  coronation 
as  after:  in  the  same  manner  as  allegiance  to  the  king  becomes  the  duty  of  the 
subject  immediately  on  the  descent  of  the  crown,  before  he  has  taken  the  oath 
of  allegiance,  or  whether  he  ever  takes  it  at  all.  This  reciprocal  duty  of  the 
subject  will  be  considered  in  its  proper  place.  At  present  we  are  only  to 
observe,  that  in  the  king's  part  of  this  original  contract  are  expressed  all  the 
duties  that  a  monarch  can  owe  to  his  people;  viz. ,  to  govern  according  to  law; 
to  execute  judgment  in  mercy;  and  to  maintain  the  established  religion. 
And,  with  respect  to  the  latter  of  these  three  branches,  we  may  further 
remark  that,  by  the  act  of  union,  5  Anne,  c.  8,  two  preceding  statutes  are 
recited  and  confirmed;  the  one  of  the  parliament  of  Scotland,  the  other  of 
the  parliament  of  England:  which  enact, — the  former,  that  every  king  at  his 
accession  shall  take  and  subscribe  an  oath  to  preserve  the  protestant  religion 
and  presbyterian  church  government  in  Scotland;  the  latter,  that  at  his 
coronation  he  shall  take  and  subscribe  a  similar  oath  to  preserve  the  settlement 
of  the  church  of  England  within  England,  Ireland,  Wales,  and  Berwick,  and 
the  territories  thereunto  belonging. 


CHAPTER  VII. 
OF  THE  KING'S  PREROGATIVE. 

It  was  observed  in  a  former  chapter  (a)  that  one  of  the  principal  bulwarks 
of  civil  liberty,  or  (in  other  words)  of  the  British  constitution,  was  the  limi- 
tation of  the  king's  prerogative  by  bounds  so  certain  and  notorious  that  it  is 
impossible  he  should  ever  exceed  them,  without  the  consent  of  the  people 
on  the  one  hand;  or  without,  on  the  other,  a  violation  of  that  originid  con- 
tract which,  in  all  states  impliedly,  and  in  ours  most  expressly,  subsists 
between  the  prince  and  the  subject.  It  will  now  be  our  business  to  consider 
this  prerogative  minutely;  to  demonstrate  its  necessity  in  general;  and  to 
mark  out  in  the  most  important  instances  its  particular  extent  and  restric- 
tions: fi'om  which  considerations  this  conclusion  will  evidently  follow,  that 
the  powers  which  are  vested  in  the  crown  by  the  laws  of  England,  are  neces- 
sary for  the  support  of  society;  and  do  not  intrench  any  further  on  our 
natural  liberties,  than  is  expedient  for  the  maintenance  of  our  civil.  ( i ) 

There  cannot  be  a  stronger  proof  of  that  genuine  freedom,  whidi  is  the 

boast  of  this  age  and  country,  than  the  power  of  discussing  and  examining, 

with  decency  and  respect,  the  limits  of  the  king's  prerogative;  a  topic,  that 

in  some  former  ages  was  thought  too  delicate  and  sacred  to  be  proved  by 

(a)  chap.  I.  page  HI. 

(I)  The  theory  of  the  English  Eovemmetit  is  sketched  with  admiiBblespiritand  correct- 
nets  by  the  attomey-Kenem,  in  his  address  to  the  jun  upon  Hardy's  triid: — "The  power 
of  the  state,  by  which  I  mean  the  power  of  making  laws  and  enfoicing  the  execubon  of 
them  when  nuide,  is  vested  in  the  ktng:  ena£tiHg\Byn.  in  the  one  case,— uat  is,  iah\aUgu- 
tative  character,  by  and  with  the  advice  and  consent  of  the  lords  spirituai  and  temporal 
and  of  the  commons  in  parliament  assembled,  according  to  the  law  and  constituooDal 
custom  of  England;  in  the  other  case,  executing  the  laws  when  made  in  Bubservience  to 
the  laws  so  made,  and  with  the  advice  which  the  law  and  the  constitution  hath  assigned 
..  ..!...  i^  almost  every  instance  in  which  it  hath  called  upon  him  to  act  for  the  benefit 


duties  attach,  the  laws  and  constitution,  for  the  better  ezecntion  of  them,  have  assigned 
various  counsellors  and  responsible  advisers;  it  has  clothed  him,  under  various  constitu- 
tional checks  and  restrictions,  with  various  attributes  and  prerogaituts.  as  necessary 
for  the  support  and  maintenance  of  the  civil  libediies  of  the  people;  it  ascribes  to  him 
sovereigntv,  imperial  dignity,  and  perfection;  and  because  the  rule  and  government,  as 
established  in  this  kingdom,  cannot  exist  for  a  tnotnent  without  a  person  filling  that 
office,  and  able  to  execute  all  the  duties  from  time  to  time  which  I  nave  now  stated,  it 
ascribes  to  him  also  that  he  never  ceases  to  exist  In  foreign  affairs,  the  delemte  and 
representative  of  his  people,  he  makes  war  and  peace,  leagues  and  treaties.    In  domestit 
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the  pen  of  a  subject.  It  was  ranked  among  the  ar»i»a  imperii:  and, 
like  the  mysteries  of  the  bona  dea ,  was  *not  suffered  to  be  pried  into  [*238 
by  any  but  such  as  were  initiated  in  its  service:  because  perhaps  the 
exertion  of  the  one,  like  tlie  solemnities  of  the  other,  would  not  bear  the 
inspection  of  a  rational  and  sober  inquiry.  The  glorious  queen  Elizabeth 
heraelf  made  no  scruple  to  direct  her  parliaments  to  abstain  from  discoursing 
of  matters  of  state;(^)  and  it  was  the  constant  language  of  this  fevorite 
princess  and  her  ministers,  that  even  that  august  assembly  "  ought  not  to 
deal,  to  judge,  or  to  meddle  with  her  majesty's  prerogative  royal,"  (c)  And 
her  successor,  king  James  the  First,  who  had  imbibed  high  notions  of  the 
divinity  of  regal  sway,  more  than  once  laid  it  down  in  his  speeches,  that, 
"  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute  what  the  Deity  may 
do,  so  it  is  presumption  and  sedition  in  a  subject  to  dispute  what  a  king  may 
do  in  the  height  of  his  power:  good  Christians,  he  adds,  will  be  content  with 
God's  will,  revealed  in  his  word;  and  good  subjects  will  rest  in  the  king's 
will,  revealed  in  Aw  law. "(rf) 

But,  whatever  might  be  the  sentiments  of  some  of  our  princes,  this  was 
never  the  language  of  our  ancient  constitution  and  laws.  The  limitation  of 
the  regal  authority  was  a  first  and  essential  principle  in  all  the  Gothic  systems 
of  government  established  in  Europe;  though  gradually  driven  out  and 
overborne,  by  violence  and  chicane,  in  most  of  the  kingdoms  on  the  conti- 
nent.  We  have  seen,  in  the  preceding  chapter,  the  sentiments  of  Bracton 
and  Fortescue,  at  tihe  distance  of  two  centuries  from  each  other.  And  Sir 
Henry  Finch,  under  Charies  the  First,  after  the  lapse  of  two  centuries  more, 
tiiough  he  lays  down  the  law  of  prerc^ative  in  very  strong  and  emphatical 
terms,  yet  qualifies  it  with  a  general  restriction,  in  regard  to  the  liberties  d 

(A)  D«wt%.\1t.  (e)  Ibid.  045.  (d]  King  Juues-s  Works,  G67.  SBl. 

ccmcem*.  lie  bos  prerogatives;  as  a  constituent  part  of  the  supreme  legislature,  the  pt*- 
rogative  of  misiiig  fleets  and  armies.  He  is  the  fountaia  of  justice,  bound  to  administer 
it  to  his  people,  because  it  is  due  to  them;  the  great  conservator  of  public  peace,  bound 
to  maintain  and  vindicate  it;  everywhere  present,  that  these  duties  may  nowhere  fail  of 
being  discharged;  the  fountain  of  honor,  office,  and  privilege,  the  arbiter  of  domestic 
oonmerce;  the  head  of  the  national  church.  "—Chitty. 

The  king  is  legally  irresponsible  for  his  official  acts.  If  the  policy  of  the  government 
is  shortsighted  or  disastrous,  if  negotiations  with  a  foreign  power  break  down,  or  if  the 
werogative  of  mercy  is  unwisely  eserted,  no  one  can  attribute  blame  to  the  sovereign. 
This  would  aeem  to  point  to  gnnding  and  unmitigated  despotism,  but  it  effects  a  stnct 
restraint  upon  the  royal  power.  For  some  one  must  be  responsible,  and  the  servants  of 
the  crown  are  liable  as  well  for  advice  given  as  for  acts  done.  This  causes  a  reluctance 
to  act  on  the  part  of  the  subordinates.  The  king's  command  is  no  excuse  for  a  wrongful 
act,  and  a  patron  is  no  defence  at  the  bar  of  the  house  of  lords.  The  king's  power  to 
pardon  must  be  exercised  through  a  responsible  minister.  Custom  or  statute  require  that 
moM  executive  acts  to  which  ^e  sovereign  is  of  necessity  a  party,  should  be  done  in 
certain  (brms,  or  authenticated  by  certain  signatures  or  seals.  With  the  exceptions  of  a 
few  informal  personal  acts,  the  formal  expressions  of  the  royal  will  are  made  on  the 
responsibility  of  vaiionspenons  and  in  various  forms.  The  queen's  pleasure  Is  exprcated 
fer  adminiatntive  pnrposes  in  one  of  three  ways; 

I.  By  order  in  connciL 

3.  Bj  order,  commiasion,  or  warrant  under  the  sign  manual. 

3.  I^  writs,  letters  patent,  or  other  documents  under  the  great  seal. 

In  the  firat  of  these  cases  the  privy  council,  or  those  members  who  are  present  are 
patties  to  the  tnosoction. 

In  the  second,  the  sign  manual  is  always  countersigned  by  one  or  more  of  the  queen's  re- 
sponsible ministeia.   (Instructions  to  a  colonial  governor  are  exceptions  to  the  second  case. ) 

In  ttie  third,  the  rnponsibility  ultimately  rests  with  the  chancellor. 

The  great  seal,  when  used,  is  always  the  final  authentic  expression  of  the  royal  will. 
Of  the  other  royal  aeats  the  privy  seal  is  no  longer  in  use,  and  neither  the  si^et  nor  the 
other  two  seals  held  by  a  secretary  of  state  are  necessary  as  authority  for  affixing  the  great 

The  modes  in  which  authority  is  given  for  affixing  the  great  seal  are  four:  Ayia/of  the 
chancellor  or  attorney-general,  or  warrant  of  the  speaker  of  the  bonsc  of  conunons.  An 
order  in  council. 
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the  people.  "  The  Iciog  hath  a  prerogative  in  all  things,  that  are  not  injur- 
ious to  the  subject;  for  in  them  all  it  must  be  remembered,  that  the  king's 
prerogative  stretcheth  not  to  the  doing  of  any  wrong, "  (^)  Nihil 
*239]  tnim  aliud  potest  rex,  nisiid solum  quod  *de  jure  potest,  {/^{i)  And 
here  it  may  be  some  satisfaction  to  remark,  how  widely  the  civil  law 
differs  from  our  own,  with  regard  to  the  authority  of  the  laws  over  the  prince, 
or  (as  a  civilian  would  rather  have  expressed  it)  the  authority  of  the  prince 
over  the  laws.  It  is  a  maxim  of  the  English  law,  as  we  have  seen  from 
Bracton,  that  "  rex  debet  esse  sub  lege,  quia  lex  facit  regem:" i^)  the  imperial 
law  will  tell  us,  that,  "  in  omnibus,  imperatoris  excipitur  Joriuna;  cui  ipsas 
leges  Deus  subjerif. "(g)  i^)  We  shall  not  long  hesitate  to  which  of  them 
to  give  tlie  preference,  as  most  conducive  to  those  ends  for  which  societies 
were  framed,  and  are  kept  together;  e^iecially  as  the  Roman  lawyers  them- 
selves seem  to  be  sensible  of  the  unreasonableness  of  their  own  constitution. 
"  Decet  tamen  principem,"  says  Paulus,  "  servare  leges,  quibus  ipse  sa/ttfus 
est."(A)($)  This  is  at  once  laying  down  the  principle  of  despotic  power, 
and  at  the  same  time  acknowledging  its  absurdity. 

By  the  word  prerogative  we  usually  understand  that  special  pre-eminence, 
which  the  king  hath  over  and  above  all  other  persons,  and  out  of  the  ordinary 
course  of  the  common  law,  in  right  of  his  regal  dignity.  It  signifies,  in  its 
etymology,  (from /riF  and  rogo,)  something  that  is  required  or  demanded 
before,  or  in  preference  to,  alt  others.  And  hence  it  follows,  that  it  must  be 
in  its  nature  singular  and  eccentrical;  that  it  can  only  be  applied  to  those 
rights  and  capacities  which  the  king  enjoys  alone,  in  contradistinction  to 
others,  and  not  to  those  which  he  enjoys  in  common  with  any  of  his  subjects: 
for  if  once  any  one  prerogative  of  the  crown  could  be  held  in  common  with 
the  subject,  it  would  cease  to  be  prerogative  any  longer.  And  therefore 
Pinch(i)  lays  it  down  as  a  maxim,  that  &e  prerogative  is  that  law  in  case  of 
the  king,  which  is  law  in  no  case  of  the  subject. 

Prerogatives  are  either  direct  or  incidental,  {d)  The  direct  are  such 
=•=240]  positive  substantial  parts  of  the  royal  character  and  *authority,  as 
are  rooted  in  and  spring  from  the  king's  political  person,  considered 
merely  by  itself,  without  reference  to  any  other  extrinsic  circumstance;  as,  the 
right  of  sending  ambassadors,  of  creating  peers,  and  of  making  war  or  peace. 
But  such  prerogatives  as  are  incidental  hear  always  a  relation  to  something  else, 
distinct  from  the  king's  person;  and  are  indeed  only  exceptions,  in  favor  of 
the  crown,  to  those  general  rules  that  are  established  for  the  rest  of  the  com- 
munity ;  such  as,  that  no  costs  shall  be  recovered  against  the  king;  that  the  king 
can  never  be  a  joint-tenant;  and  that  his  debt  shall  be  preferred  before  a  debt 
to  any  of  his  subjects.  These,  and  an  infinite  number  of  other  instances,  will 
better  be  understood, when  we  come  regularly  to  consider  the  rules  themselves, 
to  which  these  incidental  prerogatives  are  exceptions.  And  therefore  we  will 
at  present  only  dwell  upon  the  king's  substantive  or  direct  prerogatives. 

These  substantive  or  direct  prerogatives  may  again  be  divided  into  three 
kinds:  being  such  as  regard,  first,  the  king's  royal  character;  secondly,  his 

(el  Finch,  L.  M.  (6.  (A)  W.  82,  1.  a. 

(/)  Bracton.  I.  S.  (r.  1,  a  ».  (()  Hncb.  L.  SB. 

iff)  A'oc.  105.  i2. 

A  si^  manual  warrant. 

A  Bign  manual  warrant,  preceded  by  an  order  in  council.    I>w  and  Costom  of  the 

Const.;  Anson,  Part  II.,  p.  41  et  seq. 

(2)  [For  tbe  king  can  do  nothing  but  what  by  law  he  may  do.] 

(3I  ["  The  king  should  be  subject  to  the  law,  for  the  law  makes  the  king."] 

14)  ["The  interestof  the  emperor  is  in  all  things  to  bereserved,  to  whomGod  has  nude 

the  laws  themselves  subject."] 

(5)  ["It  is  fitting  that  the  prince  should  keep  the  laws  he  himself  has  established."] 

(6)  Bowyer's  Comm.  on  Const.  Law  Bug.  \i  ed.  1846)  134.  I«aw  and  Custom  of  the 
Const  i  Anson,  Pt.  II.,  p.  a. 

316 


DifiitizPdbyGoO^le 


Chap.  7]  OF  PERSONS.  240-241 

royal  autkorily,-  and  lastly,  his  royal  income.{-j)  These  are  necessary,  to 
secure  reverence  to  his  person,  obedience  to  his  commands,  and  an  affluent 
supply  for  the  ordinary  expenses  of  government;  without  all  of  which  it  is 
impossible  to  maintain  the  executive  power  in  due  independence  and  vigor. 
Yet,  in  every  branch  of  this  large  and  extensive  dominion,  our  free  constitu- 
tion has  interposed  such  seasonable  checks  and  restrictions,  as  may  curb  it 
from  trampling  on  those  liberties  which  it  was  meant  to  secure  and  establish. 
The  enormous  weight  of  prerogative,  if  left  to  itself,  (as  in  arbitrary  govern- 
ments it  is,)  spreads  havoc  and  destruction  among  all  the  inferior  move- 
ments: but,  when  balanced  and  regulated  (as  with  us)  by  its  proper 
counterpoise,  timely  and  judiciously  applied,  its  operations  are  then  equable 
and  certain,  it  invigorates  the  wholemachine,  and  enables  every  part  to  answer 
the  end  of  its  construction. 

In  the  present  chapter  we  shall  only  consider  the  two  first  of  these 
divisions,  which  relate  to  the king'spolitical+fAflrflrfffrandawMfnVy;  [*24i 
or,  in  other  words,  his  dignity  and  regal  power;  to  which  last  the 
name  of  prerogative  is  frequently  narrowed  and  confined.  The  other  division, 
which  fbnns  the  royal  revenue,  will  require  a  distinct  examination;  according 
to  the  known  distribution  of  the  feodal  writers,  who  distinguish  the  royal 
prerogatives  into  the  majora  and  minora  regalia,  in  the  latter  of  which 
classes  the  rights  of  the  revenue  are  ranked.  For  to  use  their  own  words, 
"  majora  regalia  imperii  prre-eminentiam  spedant;  minora  vero  ab  commodum 
pecuniarum  immediate  attinent;  et  hac  propriejiscalia  sunt,  ei  ad  jus  fisci  per- 
tinent: •  {k){«) 

Fii3t,  then,  of  the  royal  dignity.(9)  Under  every  monarchical  establish- 
ment, it  is  necessary  to  distingui^  the  prince  from  his  subjects,  not  only  by 
the  outward  pomp  and  decorations  of  majesty,  but  also  by  ascribing  to  him 
certain  qualities,  as  inherent  in  his  royal  capacity,  distinct  from  and  superior 
to  those  of  any  other  individual  in  the  nation.  For  though  a  philosophical 
mind  will  consider  the  royal  person  merely  as  one  man  appointed  by  mutual 
consent  to  preside  over  many  others,  and  will  pay  him  Uiat  reverence  and 
duty  which  the  principles  of  society  demand;  yet  the  mass  of  mankind  will 
be  apt  to  grow  insolent  and  refractory,  if  taught  to  consider  their  prince  as  a 
man  of  no  greater  perfection  than  themselves.  The  law  therefore  ascribes  to 
the  king,  in  his  high  political  character,  not  only  large  powers  and  emolu- 
ments, which  form  his  prerogative  and  revenue,  but  likewise  certain  attri- 
butes of  a  great  and  transcendent  nature;  by  which  the  people  are  led  to 
consider  him  in  the  light  of  a  superior  being,  and  to  pay  him  that  awful 
respect,  which  may  enable  him  with  greater  ease  to  carry  on  the  business  of 
government.  This  is  what  I  understand  by  the  n^al  dignity,  the  several 
branches  of  which  we  will  now  proceed  to  examine. 

I.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of  sovereignty,  or 
pre-eminence. (10)     "  Rex  est  wain*Kj,"(ii)  says  Bracton,(/)  "  et  minister 

m  Prrtgrin,  dejurtfe.  L  1,  c.  I,  Dum.  9.  (t)  I.  I,  c,  S. 

,  Anson's  Law  and  Custom  of  ConsL  iki^a. 
,   .  ^  „  ,  he  kingdom  appertain  to  dignity  of  station,  but  the 

inferior  immediately  concern  the  acquisitioD  of  money:  these  are  properly  fiocal,  and 
relate  to  the  rights  of  the  king's  revenue."] 

(9)  State  R.  I.  V.  State  Mass.,  11  Pet.  {V.  S. 

(10)  The  principle  herein  is  that  all  human  ,  .  .  - 
fice  it  to  say  that  another  principle  very  different  in  its  nature  and  operations,  forms 
the  basis  of  a  sound  and  genuine  jurisprudence:  laws  derived  from  the  pure  source  of 
equity  and  justice  must  be  founded  on  the  consbnt  of  those  whose- obeaience  they  re- 
quire. The  soi-ereign  when  traced  to  his  source,  must  be  found  in  the  man.  Chisholm 
feir.  V.  Ga.  a  Dall.  (U.  S.)  458-437  (i793). 

(11)  ["The  king  is  the  vicegerent  and  minister  of  God  on  earth:  all  are  subject  to  him; 
ud  he  is  subject  to  none  but  to  God  alone."] 
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♦242]  DH  in  terra:  omnis  guidem  sub  to  est,  et  ipse  *sub  nutto,  nisi 
tanlum  sub  Deo."{\2')  He  is  said  to  have  im/^rta/ dignity;  and  in 
charters  before  the  conquest  is  frequently  styled  basHeus  and  imfirator,  the 
titles  respectively  assumed  by  the  emperors  of  the  east  and  west.(>«)  His 
realm  is  declared  to  be  an  empire,  and  his  crown  imperial,  by  many  acts  of 
parliament,  particularly  the  statutes  24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII. 
c.  28;  (n)  which  at  the  same  time  declare  the  king  to  be  the  supreme  head  of 
the  realm  in  matters  both  civil  and  ecclesiastical,  and  of  consequence  inferior 
to  no  man  upon  earth,  dependent  on  no  man,  accountable  to  no  man. 
Formerly  there  prevailed  a  ridiculous  notion,  propagated  by  the  German 
and  Italian  civilians,  that  an  emperor  could  do  many  things  which  a  king 
could  not,  (as  the  creation  of  notaries  and  the  like,)  and  that  all  kings  were 
in  some  degree  subordinate  and  subject  to  the  emperor  of  Germany  or  Rome. 
The  meaning  therefore  of  the  legislature,  when  it  uses  these  terms  of  empire 
and  imperial,  and  applies  them  to  the  realm  and  crown  of  Kugland,  is  only 
to  assert  that  our  king  is  equally  sovereign  and  independent  within  tiiese  his 
dominions,  as  any  emperor  is  in  his  empire;(o)  and  owes  no  kind  of  subjection 
to  any  other  potentate  upon  earth.  Hence  it  is,  that  no  suit  or  action  can 
be  brought  against  the  king,  even  in  civil  matters,  because  no  court  can  have 
jurisdictiou  over  him.  (13)  For  all  jurisdiction  implies  superiority  of  power: 
auUiority  to  try  would  be  in  vain  and  idle,  without  an  authority  to  redress; 
and  the  sentence  of  a  court  would  be  contemptible,  unless  that  court  had 
power  to  command  the  execution  of  it:Ci4)  but  who,  says  Finch,(/)  shall 
command  the  king  ?  Hence  it  is  likewise,  that  by  law  the  person  of  the 
king  is  sacred,  even  though  the  measures  pursued  in  his  reign  t>e  completely 
tyrannical  and  arbitrary:  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way ;  much  less  to  condemn  him  to  punishment.(i5)    If 


(n)  Seld.  UL  of  Hon.  i.  %  (U.  Paris,  A.  D.  lOM.)    friia  kli 


)  rnia  kins  aUcMd  tbM  be 
le  priTtleM  In  hti  klngdam  ■■ 
I  luiemim«.] 


(la)What  Bracton  adds  in  the  same  chapter  ought  never  to  be  fotvotten: — Ipse  attlem 
rex  non  debet  esse  sub  hcmine,  sed  sub  Deo  et  subie^e,  quia  lex  facti  regem.  Attribttat 
igiturrex  legi,  quod  lex  atlribuit  ei,  tndelicei  dominaitonem  et  potestatem,  non  estenim 
rex,  ub\  doMtnalur  voluntas  et  non  lex.  [The  king  himself  should  not  be  subject  to  man, 
but  to  God  and  the  law,  for  the  law  makes  the  king.  Therefore,  the  king  should  give  to 
the  law,  what  the  law  gives  to  him,  namely,  dominion  and  power:  fbrtherecan  be  no  king 
where  will,  not  law,  governs.] 

Nothinz  was  ever  oetter  conceived  and  expressed  reapectinK  the  prerogatives  of  a 
king,  ana  the  just  exercise  of  them,  than  the  advice  bequeathe  in  his  last  will  by  the 
nnfortunate  Louis  XVI.  to  his  son,  if  he  had  succeeded  to  the  throne  of  France, — via.: 
"  to  recollect  that  he  cannot  promote  the  welfare  of  the  people  but  by  reigning  accord- 
ing to  the  laws;  but  to  Con«aer.  at  the  same  time,  that  a  Icing  cannot  make  the  laws 
respected,  nor  do  the  good  he  meditates,  but  in  proportion  as  he  has  the  necessaij 
•uthorih';  and  that,  where  this  is  wanting,  he  is  olntructed  in  his  measures,  he  I* 
incapable  of  inspiring  respect,  and  is  consequently  more  detrimental  than  uaefiiL" — 
Christian. 

(13}  Law  and  Custom  of  the  Const;  Anson,  p.  41,  et  seq. 

(14^  Mandamus  wilt  not  lie  to  compel  the  governor  of  the  State  to  perform  any  duty 
pertaining  to  his  office,  ministerial  or  political,  and  whether  commanded  by  the  consti* 
tution  or  some  law  passed  on  the  subject  We  will  not  sit  as  a  moot  court,  and  rass 
upon  questions  and  enter  a  judgment  thereon  which  we  are  powerless  to  enforce.  The 
State  ex  ret.  v.  Stone,  i»  Mo,  437  (1893). 

(  is)  The  legal  irresponsibility  as  distinct  from  the  moral  or  practical  irresponsibility  of 
the  crown  must  be  taken  to  mean  that  the  sovereign  is  as  tree  from  responsibility  in 
action  as  he  is  in  the  conception  of  the  policy  which  results  in  action.  This  legal  irre- 
sponsibility which  finds  expression  in  the  maxim  "  the  king  can  do  no  wr»qg  "  Hoes  not 
mean  that  the  king  is  above  the  law,  but  that  the  law  presumes  that  he  would  never 
willingly  infringe  its  provisions. 
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any  foreign  jurisdiction  had  this  power,  as  was  fonnerly  claimed  by  the  pope, 
the  independence  of  the  kingdom  would  be  no  more;  and,  if  such  a 
power  were  vested  in  any  domestic  ^tribunal,  there  would  soon  be  an     [^343 
end  of  the  constitution,  by  destroying  the  free  agency  of  one  of  the 
constituent  parts  of  the  sovereign  legislative  power.  (16) 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally  destitute  of 
remedy,  in  case  the  crown  should  invade  their  rights,  either  by  private 
injuries,  or  public  oppressions?  To  this  we  may  answer,  that  the  law 
has  provided  a  remedy  in  both  cases. 

And,  first,  as  to  private  injuries:  if  any  person  has,  in  point  of  property,  a 
just  demand  upon  the  king,  he  must  petition  him  in  his  court  of  chancery, 
where  his  chancellor  will  administer  right  as  a  matter  of  grace,  though  not 
upon  compulsion. (;)(i7)  And  this  is  entirely  consonant  to  what  is  laid 
down  by  the  writers  on  natural  law.  "A  subject,"  says  Puffendorf,(r)  "so 
long  as  he  continues  a  subject,  hath  no  way  to  oblige  bis  prince  to  give  him 
his  due,  when  he  refuses  it;  though  no  wise  prince  will  ever  refiise  to  stand 
to  a  lawful  contract.  And  if  the  prince  gives  the  subject  leave  to  enter  an 
action  against  him,  upon  such  contract,  in  his  own  courts,  the  action  itself 
proceeds  rather  upon  natural  equity  than  upon  the  municipal  laws."(iS) 
For  the  eud  of  such  action  is  not  to  compel  the  prince  to  observe  the  contract, 
but  to  persuade  him.  And,  as  to  personal  wrongs,  it  is  well  observed  by 
Mr.  Locke, (f)  "the  harm  which  the  sovereign  can  do  in  his  own  person  not 
being  likely  to  happen  often,  nor  to  extend  itself  far;  nor  being  able  by  his 
single  strength  to  subvert  the  laws,  nor  oppress  the  body  of  the  people, 
(should  any  prince  have  so  much  weakness  and  ill  nature  as  to  endeavor  to 
do  it,)  the  inconveniency  therefore  of  some  particular  misdiiefs  that  may 
happen  sometimes,  when  a  heady  prince  comes  to  the  throne,  are  well  recom- 
pensed by  the  peace  of  the  public  and  security  of  the  government,  in  the 
person  of  the  chief  magistrate  being  thus  set  out  of  the  reach  of  danger. 

*Next,  as  to  cases  of  ordinary  public  oppression,  where  the  vitals  [*244 
of  the  constitution  are  not  attacked,  the  law  hath  also  assigned  a 

(q)  PlDcli,  L-Ze.    Bee  b.  lil.  c.  IT.       (r)  I«iT ot M. and  N.  b.  Till,  c  Ift        (•)  OnOovt  p3,  IMt. 

(16)  The  constitntion  of  the  United  States  not  only  sappows  a  Prerideotmay  befidlible, 
bat  aiao  mtuinal.  It  preficHbea  the  mode  in  whiui  be  Bball  be  tried  upon  an  imp^cb- 
ment,  (art  t,  a.  3;)  and  expressly  decUm  that  he  shall  be  removed  from  office  on 
impeacbment  for  and  conviction  of  treason,  bribery,  or  other  high  crime*  and  mlade- 
meanora.    Art.  II.— Sharswood. 

State  R.  I.  V.  State  Hasa.  i3  Fet.  (U.  a)  750  (1858).  It  would  be  a  novelty  in  coiutl* 
tutional  law  to  implead  the  sovereign  personally.  Goods  of  His  Late  Majesty,  etc,  I 
Addams  Repte.  167  (1832I,     R.  R.  Co.  v.  Tennessee,  loi  U.  S.  337  (1879). 

(17)  It  is  well  settled  that  an  individual  cannot  maintain  an  action  against  the  State, 
unless  in  pursuance  of  some  special  law  authorizing  it.  3  Richardson,  37a.  i  Texas,  764, 
No  direct  suit  can  be  maintained  against  the  United  States  without  the  authority  of  an 
act  vS  Congress;  nor  can  any  direct  judgment  be  awarded  against  them  for  coats.  6 
Wheaton,  411.  SPeters,  444-  5  Hall's  Law  Jour.  n8.  3  Wasb.  C.  C.  Rep.  161.  Opinions 
of  the  Attorney  •General,  voL  li.  967.  Bnt  if  an  action  be  brought  by  the  United  States 
to  recover  money  in  the  hands  of  a  par^,  he  may,  by  way  of  defence,  set  up  any  legal 
or  equitable  claim  be  has  against  the  United  States,  and  need  not,  in  such  case,  be  tnmed 
round  to  an  application  to  Congress.  Act  of  Congress,  Uarch  3,  1797-  *  Wheaton,  135. 
9  Wheaton,  651.  7  Peters,  16.  8  Peters,  163,  436.  9  Peters,  319.  10  Petera,  I3S-  15 
Peters,  377.— Sharswood. 

(lb)  Until  (1855)  the  United  States  offered  bnt  little  opportunity  to  a  citizen  who  bad 
claims  against  the  government  to  prosecute  them  in  a  court  of  justice.  The  principle 
being  that  a  government  could  not  be  sued  in  its  own  courts  without  its  consent.  U.  S. 
v.  Peters.  5  Cranch,  115(1809).  Osbom  :/.  Bk.  of  U.  5.,  9  Wheat  738  (1824).  Gibbonav. 
U.S.,  8  Wall.  369(1868).  RailroadCo.  r.  Tennessee,  loi  U.  S.  337  {1879).  Necessity' 
however,  made  the  Pederol  govenwnent  create  a  court  of  claims  for  the  purpose  of  allow- 
ing individuals  to  have  their  claims  against  it  settled  by  law,  but  this  court  has  a  limited 
jurisdiction  and  there  is  yet  opportunity  for  making  more  ample  provision  for  the 
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remedy.  For,  as  the  king  cannot  misuse  his  power,  without  the  advice  of 
evil  counsellors,  and  the  assistance  of  wicked  ministers,  these  men  may  be 
examined  and  punished.  The  constitution  has  therefore  provided,  by  means 
of  indictments  and  parliamentary  impeachments,  that  no  man  shall  dare  to 
assist  the  crown  in  contradiction  to  the  laws  of  the  land.  But  it  is  at  the 
same  time  a  maxim  in  those  laws,  that  the  king  himself  can  do  no  wrong: 
since  it  would  be  a  great  weakness  and  absurdity  in  any  system  of  positive 
law  to  define  any  possible  wrong,  without  any  possible  redress. 

For,  as  to  such  public  oppressions  as  tend  to  dissolve  the  constitution  and 
subvert  the  fundamentals  of  government,  they  are  cases  which  the  law  wrill 
not,  out  of  decency,  suppose;  being  incapable  of  distrusting  those  whom  it 
has  invested  with  any  part  of  the  supreme  power;  since  such  distrust  would 
render  the  exercise  of  that  power  precarious  and  impracticable. (/)  For, 
wherever  the  law  expresses  its  distrust  of  abuse  of  power,  it  always  vests  a 
superior  coercive  authority  in  some  other  hand  to  correct  it;  the  very  notion 
of  which  destroys  the  idea  of  sovereignty.  If  therefore,  for  example,  the  two 
houses  of  parliament,  or  either  of  them,  had  avowedly  a  right  to  animadvert 
on  the  king,  or  each  other,  or  if  the  king  had  a  right  to  animadvert  on  either 
of  the  houses,  that  branch  of  the  legislature,  so  subject  to  animadversion, 
would  instantly  cease  to  be  part  of  the  supreme  power;  the  balance  of  the 
constitution  would  be  overturned,  and  that  branch  or  branches,  in  which  this 
jurisdiction  resided,  would  be  completely  sovereign.  The  supposition  of 
law  therefore  is,  that  neither  the  king  nor  either  house  of  parliament,  collec- 
tively taken ,  is  capable  of  doing  any  wrong:  since  in  such  cases  the 
*245]  law  feels  itself  incapable  of  furnishing  any  adequate  *remedy.  For 
which  reason  all  oppression  which  may  happen  to  spring  from  any 
branch  of  the  sovereign  power,  must  necessarily  be  out  of  the  reach  of  any 
staled  rule,  or  express  legal  provision;  but  if  ever  they  unfortunately  happen, 
the  prudence  of  the  times  must  provide  new  remedies  upon  new  emergen- 
cies. (20) 

Indeed,  it  is  found  by  experience,  that  whenever  the  unconstitutional  op- 
pressions, even  of  the  sovereign  power,  advance  with  gigantic  strides,  and 
threaten  desolation  to  a  state,  mankind  will  not  be  reasoned  out  of  the  feel> 
ings  of  humanity ;  nor  will  sacrifice  their  liberty  by  a  scrupulous  adherence 
to  those  political  maxims  which  were  originally  established  to  preserve  it. 
And  therefore,  though  the  positive  laws  are  silent,  experience  will  furnish 
us  with  a  very  remarkable  case  wherein  nature  and  reason  prevailed.  When 
king  James  the  Second  invaded  the  fundamental  constitution  of  the  realm, 
the  convention  declared  an  abdication,  whereby  the  throne  was  rendered 
vacant,  which  induced  a  new  settlement  of  the  crown.  And  so  far  as  the 
precedent  leads,  and  no  further,  we  may  now  be  allowed  to  lay  down  the  law 
of  redress  against  public  oppression.  If,  therefore,  any  future  prince  should 
endeavor  to  subvert  the  constitution  by  breaking  the  original  contract  between 
king  and  people,  should  violate  the  fundamental  laws,  and  should  withdraw 
himself  out  of  the  kingdom;  we  are  now  authorized  to  declare  that  this  con- 
junction of  circumstances  would  amount  to  an  abdication,  and  the  throne 

(()  See  tbese  poInU  more  AiIIt  dlscuned  Id  the      many  new  and  Important  lights  □□  the  l«itun  of 
OontldfTaUont  ojlht  Lara  rtf  FtHjatare.  3d  edit.  [■([»       our  nappy  constlluilon. 
10»-l%  wberelQ  the  veiy  learned  author  has  thrown 

(30)  The  court  cannot  presume  that  any  State  wbicb  holds  pren^tive  rights  for  the 
good  of  its  citizens,  and  by  the  constitution  has  agreed  that  those  of  any  other  State  shall 
enjoy  rights,  privileges  and  immunities  in  each  as  its  own  do,  would  either  do  wrong,  or 
deny  a  »jster  State,  or  its  citizens,  or  refuse  to  submit  to  those  decrees  of  this  court 
rendered  pursuant  to  its  own  delegated  authority;  wheu  in  a  monarchy  its  fundamental 
law  declares  that  such  decree  executes  itself.  State  of  Rhode  Island  v.  State  of  Mom., 
laPet  {U.S.1  750(1838). 
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would  be  thereby  vacant.  But  it  is  not  for  us  to  say  that  any  one,  or  two, 
of  these  ingredients  would  amount  to  such  a  situation;  for  there  our  prece- 
dent would  fail  us.  In  these,  therefore,  or  other  circumstances,  which  a 
fertile  imagination  may  furnish,  since  both  law  and  history  are  silent,  it 
becomes  us  to  be  silent  too;  leaving  to  future  generations,  whenever  neces- 
sity and  the  safety  of  the  whole  shall  require  it,  the  exertion  of  those  inherent, 
though  latent,  powers  of  society,  which  no  climate,  no  time,  no  constitution, 
no  contract,  can  ever  destroy  or  diminish. (21) 

*II.  Besides  the  attribute  of  sovereignty,  the  law  also  ascribes  to  [^246 
the  king,  in  his  political  capacity,  &ha(A\iX&  perfection.  The  king  can 
do  no  wrong:  which  ancient  and  fundamental  maxim  is  not  to  be  understood, 
as  if  every  thing  transacted  by  the  government  was  of  course  just  and  law- 
ful, but  means  only  two  things.  First,  that  whatever  is  exceptionable  in  the 
conduct  of  public  affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  answer* 
able  for  it  personally  to  his  people;  for  this  doctrine  would  totally  destroy 
that  constitutional  independence  of  the  crown,  which  is  necessary  for  the 
balance  of  power  in  our  free  and  active,  and  therefore  compounded,  constitu- 
tion. And,  secondly,  it  means  that  the  prerogative  of  the  crown  extends  not 
to  any  injury;  it  Is  created  for  the  benefit  of  the  people,  and  therefore  cannot 
be  exerted  to  their  prejudice.(w)(22) 

The  king,  moreover,  is  not  only  incapable  of  doing  wrong,  but  even  of 
thinking  wrong:  be  can  never  mean  to  do  an  improper  thing;  in  him  is  no 
folly  or  weakness.(23)  And  therefore,  if  the  crown  should  be  induced  to 
grant  any  franchise  or  privilege  to  a  subject  contrary  to  reason,  or  in  any  wise 
prejudicial  to  the  commonwealth,  or  a  private  person,  the  law  will  not  sup- 
pose the  king  to  have  meant  either  an  unwise  or  an  injurious  action,  but 
declares  that  the  king  was  deceived  in  his  grant;  and  thereupon  such  grant 
is  rendered  void,  merely  upon  the  foundation  of  fraud  and  deception,  either 
by  or  upon  those  agents  whom  the  crown  has  thought  proper  to  employ. 
For  the  law  will  not  cast  an  imputation  on  that  magistrate  whom  it  intrusts 
with  the  executive  power,  as  if  he  was  capable  of  intentionally  disregarding 
his  trust;  but  attributes  to  mere  imposition  (to  which  the  most  perfect  of 
sublunary  beings  must  still  continue  liable)  those  little  inadvertencies, 
which,  if  charged  on  the  will  of  the  prince,  might  lessen  him  in  the  eyes  of 
his  suiqects.(24) 

(itj  Ptowa,  4S7. 


(31)  It  would,  indeed,  be  impossible,  without  the  establishment  of  a  revolntioiittTr 
anthority  clothed  with  a  jurisdiction  Buperior  to  the  constitution,  to  provide  by  any  law 
for  cxtiBonlinBTy  cases  of  this  nature.  The  constitution  must  not  presume  the  poasibility 
of  a  wrong  fo'  which  it  is  unable  to  provide  a  remedy.  Bowyer'a  Comm.  on  Const.  Law 
Eng.  (led.  iiyC)  138. 

(33)  Or  perhaps  it  means  that,  although  the  kingissubject  to  the  passions  and  infiiml- 
ties  of  other  men,  Uie  constitution  has  prescribed  no  mode  by  which  he  can  be  mad« 
personally  amenable  for  any  wrong  which  he  may  actually  conmiiL  The  law  will  there- 
fore presume  no  wrong  where  it  has  provided  no  remedy. 

The  inviolability  of  the  king  is  esaentiallv  necessary  to  the  free  exercise  of  those  high 
prerogatives,  which  are  vested  in  him,  not  lor  his  own  private  splendor  and  gratification, 
as  the  vulgar  and  ignorant  are  too  apt  to  imagine,  but  for  the  security  and  preservation 
of  the  realhappinesa  and  liberty  of  his  subjects. — Cbristian. 

l3i]  We  have  no  throne,  and  no  officers  superior  to  the  laws.  All  must  answer  for  their 
misdeeds,  yet  not  all  are  subject  to  the  ordinary  judicial  proceedings.  Bish.  Non-Con. 
IAW777  (1889).  Tbemaximtbat  the"kingcan  do  no  wrong,"  as  applied  to  the  State 
does  not  mean  that  the  State  can  do  no  act  for  which  the  citizen  is  not  entitled  to  redress, 
but  that  the  redress  must  be  voluntary.  For  the  State  to  know  of  an  injury,  and  to 
redress  it,  are  inseparable.  Metz  v.  Soule  et  al.,iO  la.  339  (1875).  Bowyer's  Conuns. 
on  Const.  Law  Eng.  (a  ed.  1846)  Ml- 

(34)Thecom)ptmanner  in  which  legislation  was  obtained  may  not  besbowninconrta. 
33  Pa.  278  ('838);  94  {U.  S.)  53S  (1878). 
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*347]  *Yet  still,  notwithstanding  this  personal  periection,  which  the  law 
attribntes  to  the  sovereign,  the  constitution  has  allowed  a  latitude  of 
supposing  the  contrary,  in  respect  to  both  houses  of  parliament,  each  of 
which,  in  its  turn,  hath  exerted  the  right  of  remonstrating  and  complaining 
to  the  king  even  of  those  acts  of  royalty,  which  are  most  properly  and  per- 
sonally his  own;  such  as  messages  signed  by  himself,  and  speeches  delivered 
from  the  throne.  And  yet,  such  is  the  reverence  which  is  paid  to  the  royal 
person,  that  though  the  two  houses  have  an  undoubted  right  to  consider 
these  acts  of  state  in  any  light  whatever,  and  accordingly  treat  them  in  their 
addresses  as  personally  proceeding  from  the  prince,  yet  among  themselves, 
(to  preserve  the  more  perfect  decency,  and  for  the  greater  freedom  of  debate,) 
they  usually  suppose  them  to  flow  from  the  advice  of  the  administration. 
But  the  privilege  of  canvassing  thus  freely  the  personal  acts  of  the  sovereign 
(either  directly  or  even  through  the  medium  of  his  reputed  advisers)  belongs 
to  no  individual,  but  is  consigned  to  those  august  assemblies;  and  there  too 
the  objections  must  be  propo^  with  the  utmost  respect  and  deference.  One 
member  was  sent  to  the  tower(i')  for  suggesting  that  his  majesty's  answer  to 
the  address  of  the  commons  contained  "  high  words  to  fright  the  members 
out  of  their  duty;  "  and  another,(a')  for  saying  that  a  part  of  the  king's 
speech  "  seemed  rather  to  be  calculated  for  the  meridian  of  Germany  than 
Great  Britain,  and  that  the  king  was  a  stranger  to  our  language  and  con- 
stitution. ' ' 

In  further  pursuance  of  this  principle,  the  law  also  determines  that  in  the 
king  can  be  no  negligence,  or  laches,  and  therefore  no  delay  will  bar  his 
right.  Nullum  lempus  occurril  regi{i^)  has  been  the  standing  maxim  upon 
all  occasions; (26)  for  the  law  intends  that  the  king  is  always  busied  for 
the  public  good,  and  therefore  has  no  leisure  to  assert  his  right  within 
the  times  limited  to  subjects.(^)(27)     In  the  king  also  can  be  no  stain  or 

(v)  Com.  Jonr.  IS  Hot.  leSS.  (w)  tUd.  1  Dec  1717.  (v)  Flncb,  L.  S2.    Co.  UO.  90. 

(35)  [No  time  runs  against  the  king.] 

{36)  The  law  in  England  now  is  that  the  crown  is  disabled  to  sue,  or  implead  for  any 
manors,  lands  or  hereditaments,  etc.,  where  the  right  hath  not  or  shall  not  first  accme 
and  grow  within  sixty  jreara  next  before  the  commencing  soch  suit,  and  the  satiject  is 
secured  in  the  free  and  quiet  enjo3Tnent  thereof  as  well  against  the  crown  as  other  per- 
sons, claiming  any  estate  or  interest  therein  by  color  of  any  letters  patent,  or  grants, 
upon  suggestion  of  concealment,  for  which  judgment  hath  not,  or  shall  not  be  given  for 
the  crown  within  60  years  before  the  commencing  of  such  suit.  9  Geo,  III,  c.  16,  vol.  6, 
Chitty's  Eng.  SUL  Title  Limitation  of  Actions.     Angell  on  Limt.  31    (6  ed.  1876),     This 


them.-  „  ,  „       „ 

tors  and  administratofs  operate  as  well  against  the  State  as  against  individnal  citi- 
zens: this  conclurion  is  based  npon  a  coni&uction  of  the  Acts  of  1840,  ch.  139,  17151 
cb,  48.  sec  9  and  17891  cb.  33,  sec.  4.  State  v.  Cmtchers  Admr.,  a  Swan.  (Tenn.)  508 
(1853) 

(37)  This  mle  is  now  subject  to  various  exceptions,  both  at  common  law  and  by 
statute.  See  Thomas's  Co.  Litt.  vol.  i.  74,  note  16.  After  fifty-fiTe  years'  possession  a 
grant  from  the  crown  may  be  presumed,  unless  a  statute  bas  prohibited  such  a  granL 
GoodtiUe  V.  Baldwin.  East,  488.— CHTrrv. 

Tbia  maxim  applies  also  to  criminal  prosecutions  which  are  bronglit  in  the  name  of  the 
Idng:  and,  therefore,  by  the  common  law  there  is  no  limitation  in  treasons,  felonies, 
or  misdemeanors.  3  Campb.  337.  7  East,  199.  By  the  7  W,  III.  c.  7,  an  indictment 
for  treason,  except  for  an  attempt  to  assassinate  the  king,  must  be  found  witiiin  three 
^ears  after  the  commission  of  the  treasonable  act  4  Book,  351.  But  where  the  leg- 
islatnre  has  fixed  no  limit,  nullum  iemfius  oaurrit  regi  holds  true.  Thus  b  man  may 
be  convicted  of  murder  at  any  distance  of  time  within  his  life  after  the  commission  of  the 
crime.     This  maxim  remains  still  in  force  in  Ireland,     i  Ld.  Mountm.  365.— ChrisTIah. 

This  maxim  is  held  applicable  as  well  to  the  United  States  as  to  Oie  several  State*. 
Nullum  tempus  occurril  reipubliae.  A  statute  of  limitation  bars  not  the  rights  of  the 
public.    Johnston  v:  Irwin,  3  S.  &  R.  391.    Kemp  V.  Commonwealth,  I  Hen,  &  Mnn.  85. 
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corruption  of  *blood;  for,  if  the  heir  to  the  crown  were  attainted  of  [*248 
treason  or  felony,  and  afterwards  the  crown  should  descend  to  him, 
this  would  purge  the  attainder  ipsofacto.{z)  And  therefore  when  Henry 
VII.,  who,  as  earl  of  Richmond,  stood  attainted,  came  to  the  crown,  it  was 
not  thought  necessary  to  pass  an  act  of  parliament  to  reverse  this  attainder; 
because,  as  lord  Bacon,  in  his  history  of  that  prince,  informs  us,  it  was 
agreed  that  the  assumption  of  the  crown  had  at  once  purged  all  attainders. 
Neither  can  the  king  in  judgment  of  law,  as  king,  ever  be  a  minor  or  tmder 
age;  and  therefore  his  royal  grants  and  assents  to  acts  of  parliament  are 
good,  though  he  has  not  in  his  natural  capacity  attained  the  legal  age  of 
twenty-one.  (n)  By  a  statute,  indeed,  28  Hen.  VIII.  c.  17,  power  was  given 
to  future  kings  to  rescind  and  revoke  all  acts  of  parliament  that  should  be 
made  while  they  were  under  the  age  of  twenty-four;  but  this  was  repealed 
by  the  statute  i  Edw.  VI.  c.  11,  so  far  as  related  to  that  prince;  and  both 
statutes  are  declared  to  be  determined  by  24  Geo.  II.  c.  24.  It  hath  also  been 
usually  thought  prudent,  when  the  heir-apparent  hath  been  very  young,  to 
appoint  a  protector,  guardian,  or  regent,  for  a  limited  time:  but  the  very 
necessity  of  such  extraordinary  provision  is  sufficient  to  demonstrate  the 
truth  of  that  maxim  of  the  common  law,  that  in  the  king  is  no  minority; 
therefore  he  hath  no  legal  guardian. (^)(28) 


ix)  Pincb,  L.  ez.  limited  aoUiorltT.    Botb  tbeoe  prlncee  Tenuined  In 

a\  Oo,  Lilt.  IS.   2  Inat  proem.  S.  ft  kUi«  of  puplkge  till  Ibe  age  of  Iwenlr-tliree. 

b)  Tbe  melliodi  of  appolDlIng  thli  guardl&n  or  Edwactl  V.,atUieiu;eoruiIriecu,  waa  Tecommended 
tegent  bare  beeDKiTarloas.  and  the  dnratlooorbii  b;  his  father  U>  Ihe  care  of  tbe  duke  of  GiDUMBtet, 
powv  BO  mteeitBln^thal  fiom  benee  alone  It  ma;  be  wbo  naa  declared  pmteclor  by  the  privy  coundL 
colkcud  that  bli  office  li  unknown  to  the  commoD  The  alatula  !S  Hen.  VIII.  c.  12,  and  28  Hen.  vm.  o. 
law:  and.  theretbre,  (aa  8lr  Edwanl  Cobe  aam  «  T,  proTlded  that  the  aucceteor,  If  a  male  and  under 
Itnt.  M,)  the  Hireat  way  li  to  bare  bim  made  by      eighteen,  or  if  a  female  and  under  ilzteen.  ibonld 

— "— * '  ■' • "  • " •    '"^-      be  tin  wicb  age  In  the  government  of  bla  or  her 

DBioral  mother.  (If  approved  by  tbe  kins,)  and  mch 
other  couDEellon  as  bla  maleaty  sbould  by  will  or 
otherwiae  appoint:  and  be  accoidlnglr  appointed 


-.  —.W  age  by  tbe  pope  at  aeTcnleen.  confinned  the  his  sixteen  ezeculoTBlo  bare  the  government 

grot  charter  at  elirliteen.  and  took  upon  bIm  tbe  aon  Edw.  VI.  and  the  kingdom,  wbloh  eMOUtor* 

■dmlidstratlOD  of  the  government  at  twenty.     A  elected  the  eu'l  of  HerttDnI]ai>tector.    Theitatuta 

guardian  and  council  of  r^ency  were  named  tbr  21  Geo.  II,  c  34.  Incase  tbe  crown  Bhoalddewendto 

Bdward  III.,  t?  tbe  rarUament,  which  deposed  his  any  ol  the  cblldran  of  Frederick,  late  mince  ot 

fiitber.  tbe  young  Ung  beinEtben  fiReen,  and  not  Walee.  under  the  age  of  sixteen,  appointed  tha 

anumlnK  the  gpremmeDt  fill  three  years  after.  prinMss  dowuen  and  that  of  S  Geo.  In.  c.  ZI,  in 

When  wduud  II. succeeded  at  the  age  of  eleven,  caaeotaIlkedeiK«nttoBnyotbl«pt«saitni«Je(i*'B 

tbedukaof  Lancoter  look  upon  him  tbe  manage'  children,  empowers  the  king  to  name  either  tba 

iDenI  of  tbe  kingdom  till  the  padiament  met,  wbfch  queen,  tbe  nnncoH  dowagtf-.  or  anv  deseendant  of 

•ppolDled  a  nominal  council  Co  anin  bim.    Ben.  V..  KIngGeo.  II.,  residing  In  the  kingdom,  to  be  guar- 

on  bto  dc*lb-bed,  named  a  regent  and  a  guaidlan  dlan  and  regent  Hit  the  sncoenor  attains  such  age, 

for  his  iDfuitson  HeiL  VI..  then  nine  mouthaidd:  atalited  bf  a  council  of  regency,  tbe  powers  of  them 

but  tbe  parttamenl  alleted  his  disposition,  and  ap.  all  being  expretaly  deSoed  and  set  down  In  tbe 

pointed  a  protector  and  council,  with  a  special  several  acta. 

Lindsay  v.  Miller,  6  Peters,  666.  People  v.  Gilbert,  i8  Johns,  ivj.  It  nins,  however, 
asainat  mtmicipal  corporations.  NothuiK  less  than  eovereinity  exempts  the  party  from 
£e  statute.  Cincintiati  v.  First  Presb.  Cnurch,  8  Hammond,  39S.  From  long  nninter- 
nipted  posaeasion  grants  will  be  presumed.  Crooker  v.  Pendleton,  10  Shep,  .139.  Barclay 
V.  Howell,  6  Peters,  498.  Hanes  v.  Peck,  Mart.  &  Yerg.  aaS.  Jarbor  v.  McAtee,  7  B. 
Monroe,  379.  I  conceive,  however,  that  this  is  true  only  when  it  arises  in  a  controversy 
between  private  persons,  and  not  in  a  direct  claim  by  government  for  land  or  iiroperty  ttl 
the  posaeasion  of  a  private  peiBon.  No  presutnption  of  payment  from  lapse  of  time  mns 
against  the  government.     United  States  v.  Wilfiams,  4  McLean,  567. 

It  is  a  general  rule  in  the  interpretation  of  legiuattve  acts  not  to  construe  them  to 
embrBcc  the  sovereign  power  of  government,  unless  expressly  named  or  intended  by 
neccMaiy  implication.    The  State  v.  Milbum,  9  Gill,  T05.— Shahswood. 

(18)  A  late  occamon  demanded  a  regency.  Mental  aberration  incapacitated  his  lata 
moievty  from  fiilfilling  the  executive  fiinctions.  On  the  part  of  his  present  majesty,  then 
Pnnce  of  Wales,  the  right  to  assume  the  regency,  independently  of  the  authority  of  tb« 
two  houses,  was  vehemently  urged  and  insisted  upon  by  the  whigs.  They  were  met  by 
the  tories,  who  asserted  the  right  of  the  two  houses  to  interfere;  and,  moat  justly  pre- 
vailing, the  prince  was  about  to  become  regent,  invested  with  powers  short  of  royal,  but 
the  king's  then  recovery  ended  the  Question  at  this  time.  A  second  more  recent 
occasion  unhappily  presented  itself,  ana,  under  limitations  framed  by  the  two  houses, 
bis  pracDt  majesty  became  regent,  and  so  continued  until  the  demise  of  the  crown.— 
Canrv. 
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♦349]         *in.  A  third  attribute  of  the  king's  majesty  is  his  perpetuity. 

The  taw  ascribes  to  him  in  his  political  capacity  an  absolute 
immortality.  The  king  never  dies.  Henry,  Edward,  or  George  may  die; 
but  the  kiug  survives  them  all.  For  immediately  upon  the  decease  of  the 
reigning  prince  in  his  natural  capacity,  his  kingship  or  imperial  dignity,  by 
act  of  law,  without  any  interregnum  or  interval,  is  vested  at  once  in  his  heir, 
who  is,  eo  instanti,  king  to  all  intents  and  purposes.  And  so  tender  is  the 
law  of  supposing  even  a  possibility  of  his  death  that  his  natural  dissolution  is 
generally  called  his  demise;  demissio  regis,  vel  wnm^.-^sg)  an  expressiou 
which  signifies  merely  a  transfer  of  property ;  for,  as  is  observed  in  Plowden,{c) 
when  we  say  the  demise  of  the  crown,  we  mean  only  that,  in  consequence  of 
the  disunion  of  the  king's  natural  body  from  his  body  politic,  the  kingdom 
is  transferred  or  demist  to  his  successor;  and  so  the  royal  digni^  remains 
perpetufd.  Thus,  too,  when  Edward  the  Fourth,  in  the  tenth  year  of  his 
reign,  was  driven  from  his  throne  for  a  few  months  by  the  house  of  Lan- 
caster, this  temporary  transfer  of  his  dignity  was  denominated  his  demise; 
and  all  process  was  held  to  be  discontinued,  as  upon  a  natural  death  of  the 

kiiig.(rf)(3o) 
♦250]         *We  are  next  to  consider  those  branches  of  the  royal  prerogative, 

which  invest  this  our  sovereign  lord,  thus  all-perfect  and  immortal  in 
his  kiugly  capacity,  with  a  number  of  authorities  and  powers,  in  the  exertion 
whereof  consists  the  executive  part  of  government.  This  is  wisely  placed  in 
a  single  hand  by  the  British  constitution,  for  the  sake  of  unanimity,  strength, 
and  despatch.  Were  it  placed  in  many  hands,  it  would  be  subject  to  many 
wills:  many  wills,  if  disunited  and  drawing  different  ways,  create  weakness 
in  a  government;  and  to  unite  those  several  wills,  and  reduce  them  to  ooe,  is 
a  work  of  more  time  and  delay  than  the  exigencies  of  state  will  affOTd.  The 
king  of  England  Is  therefore  not  only  the  chief,  but  properly  the  sole,  magis- 
trate of  the  nation,  all  others  acting  by  commission  from,  and  in  due  subor- 
dination to  him:  in  like  manner  as,  upon  the  great  revolution  in  the  Roman 
state,  all  the  powers  of  the  ancient  magistracy  of  the  commonwealth  were 
concentrated  in  the  new  emperor:  so  that,  as  Gravina(<f)  expresses  it,  "  in 
ejtis  unius  persona  veteris  reipublioE  vis  aique  majestas  per  mmiilatas  tnagistra- 
tuum potestates  exprimedatur." (s^) 

<e)  Plowd.  ITT.  3S1.  (d)  H.  W  Hen.  VI.  pL  1-&  (()  OHk.  1. 1  lOB. 


(a9l  [The  demise  of  the  king  or  the  crown.] 


(jo)  The  constitution  of  the  United  States  snd  the  law  made  in  pntsuaDce  thereof  have, 
it  IS  presumed,  made  eiTectual  provision  for  the  Dnintenupted  continuatioii  of  the 
executive  office  in  tbe  United  States,  without  recurring  to  this  maxim  of  the  British 
govemmenL  "In  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resiKnation,  or  inabititjr  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  on  the  Vice-President:  and  the  Con^ss  may  by  law  provide  for  the  case 
of  removal,  death,  resignation,  or  inability  both  of  the  President  and  Vice-President, 
declaring  what  officer  shall  then  act  as  President,  and  such  officer  shall  act  accordii^lv 
until  the  disability  be  removed  or  a  President  shall  be  elected."  Const  U.  S.  art.  ii,s.6. 
When  the  Vice-President  succeeds,  he  continues  to  act  as  President  during  the  whole  of 
tbe  term  for  which  he  was  elected.  When,  however,  it  is  one  of  the  other  persons  named, 
provision  is  made  that  an  election  shall  be  held  at  the  proper  time  in  the  same  year, 
provided  that  two  months  shall  intervene  between  the  notice  and  election;  if  not,  then 
the  year  next  ensuing.     Act  of  Congress,  Uarch  i,  1793,8-  10.— Sharswood. 

In  case  of  removal,  death,  resiKnation,  or  inability  both  of  the  President  and  Vice- 
President,  the  Secretai?  of  State  (or  the  time  being  shall  act  as  President  of  the  United 
States  until  the  disability  be  removed  or  a  President  shall  be  elected,  and  in  case  of 
necessity  each  member  of  the  cabinet  would  act  Act  of  Congress,  Jan.  19,  1SS6,  vol. 
U.  U.  S.  Statutes  at  large,  page  i. 

(31)  ["  All  the  power  and  majesty  of  the  old  commonwealth  were  concentrated  in  thr 
petwn  of  that  one  man  by  tbe  united  powers  of  the  magistrates."] 
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After  what  has  been  prembed  in  this  chapter,  I  shall  not  (I  trust)  be  con- 
sidered as  an  advocate  for  arbitrary  power,  when  I  lay  it  down  as  a  principle, 
that  in  the  exertion  of  lawful  prerogative  the  king  is  and  ought  to  be  absolute; 
that  is,  so  far  absolute  that  there  is  no  legal  authority  that  can  either  delay  or 
resist  him.  (32)  He  may  reject  what  bilk,  may  make  what  treaties,  may  coin 
what  money,  may  create  what  peers,  may  pardon  what  offences,  he  pleases; 
unless  where  the  constitution  hath  expre^y,  or  by  evident  consequence,  laid 
down  some  exception  or  boundary;  declaring  that  thus  far  the  prerogative 
shall  go,  and  no  further.  For  otherwise  the  power  of  the  crown  would 
indeed  be  but  a  name  and  a  shadow,  insufficient  for  the  ends  of  government, 
if,  where  its  jurisdiction  is  clearly  established  and  allowed,  any  man  or  body 
of  men  were  permitted  to  disobey  it,  in  the  ordinary  course  of  law:  I 
say  in  the  ordinary  course  of  law;  for  I  do  not  *now  speak  of  those  [*25i 
extrmordinafy  recourses  to  first  principles,  which  are  necessary  when 
the  contracts  of  society  are  in  danger  of  dissolution,  and  the  law  proves  too 
weak  a  defence  against  the  violence  of  fraud  or  <^ression.  And  yet  the 
want  of  attending  to  this  obvious  distinction  has  occasioned  these  doctrines, 
of  absolute  power  in  the  prince  and  of  national  resistance  by  the  people,  to 
be  much  misunderstood  and  perverted,  by  the  advocates  of  slavery  on  the  one 
hand,  and  the  demagogues  of  faction  on  the  other.  The  former,  observing 
the  absolute  sovereignty  and  transcendent  dominion  of  the  crown  laid  down 
(as  it  certainly  is)  most  strongly  and  emphatically  in  our  law-books,  as  well 
as  our  homilies,  have  denied  tiiat  any  case  can  be  excepted  from  so  general 
and  positive  a  rule;  forgetting  how  impossible  it  is,  in  any  practical  system 
of  laws,  to  point  out  beforehand  those  eccentrical  remedies,  which  the  sudden 
emergence  of  national  distress  may  dictate,  and  which  that  alone  can  justify. 
On  the  other  hand,  over-zealous  republicans,  feeling  the  absurdity  of  un- 
limited passive  obedience,  have  fancifully  (or  sometimes  factiously)  gone 
over  to  the  other  extreme;  and  because  resistance  is  justifiable  to  the  person 
of  the  prince  when  the  being  of  the  state  is  endangered,  and  the  public  voice 
proclaims  such  resistance  necessary,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of  employing  private 
force  to  resist  even  private  oppression.  A  doctrine  productive  of  anarchy, 
and,  in  consequence,  equally  fatal  to  civil  liberty,  as  tyranny  itself.  For  civil 
liberty,  rightly  .understood,  consist;  in  protecting  the  r^hts  of  individuals 
by  the  united  force  of  society;  society  cannot  be  mainta&ed,  and  of  course 
can  exert  no  protection,  witiiout  obedience  to  some  sovereign  power;  and 
obedience  is  an  empty  name,  if  every  individual  has  a  right  to  decide  how  &r 
he  himself  shall  obey. 

In  the  exertion,  therefore,  of  those  prert^ativts  which  the  law  has  given, 
the  king  is  irresistible  and  absolute,  according  to  the  forms  of  the  con- 
stitution. And  yet,  if  the  consequence  of  that  exertion  be  manifestly 
to  the  grievance  or  dishonor  of  the  kingdom,  the  parliament  will  call 
his  advisers  *to  a  just  and  severe  account.  For  prert^ative  consisting  [*252 
(as  Mr.  Locke(/)  has  well  defined  it)  in  the  discretionary  power  of 
acting  for  the  public  good,  where  the  positive  laws  are  silent;  if  that  discre- 
tionary power  be  abused  to  the  public  detriment,  such  prerogative  is  exerted 
in  an  unconstitutional  manner.  Thus  the  king  may  make  a  treaty  with  a 
foreign  state,  which  shall  irrevocably  bind  the  nation;  and  yet,  when  such 
treaties  have  been  judged  pernicious,  impeachments  have  pursued  those 
ministers,  by  whose  agency  or  advice  they  were  concluded. 

(/)OaOovt.%lU6. 


(33)Bowycr'a  Conun.  on  Coiut  I>w  Bng.  (a  ed.  1846)  155. 
Vofc.  L— 15.  aa5 
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The  prer<^atives  of  the  crown  (in  the  sense  under  which  we  are  now  con- 
sidering them)  respect  either  this  nation's  intercourse  with  foreign  nations, 
or  its  own  domestic  government  and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate  or  representative 
of  his  people.  (33)  It  is  impossible  that  the  individus^  of  a  state,  in  their 
collecti\'e  capacity,  can  transact  the  aSairs  of  that  state  with  another  comtnu- 
trity  equally  numerous  as  themselves.  Unanimity  must  be  wanting  to  their 
measures,  and  strength  to  the  execution  of  their  counsels.  In  the  king  there- 
fore, as  in  a  centre,  all  the  rays  of  his  people  are  united,  and  form  by  that 
union  a  consistency,  splendor,  and  power,  that  make  him  feared  and  respected 
by  foreign  potentates;  who  would  scruple  to  enter  into  any  engagement  that 
must  afterwards  be  revised  and  ratified  by  a  popular  assembly.  What  is 
done  by  the  royal  authority,  with  regard  to  foreign  powers,  is  the  act  of  the 
whole  nation;  what  is  done  without  the  king's  concurrence,  is  the  act  only 
of  private  men.  And  so  far  is  this  point  carried  by  our  law,  that  It  hath 
been  held,  (^)  that  should  all  the  subjects  of  England  make  war  with  a  king 
in  league  with  the  king  of  England,  without  the  royal  assent,  such  war  is  no 
breach  of  the  league.  And,  by  the  statute  2  Hen.  V.  c.  6,  any  subject  com- 
mitting acts  of  hostility  upon  any  nation  in  league  with  the  king  was  declared 
to  be  guilty  of  high  treason;  and,  though  that  act  was  repealed  by 
♦253]  the  statute  20  Hen.  VI.  c.  1 1,  so  far  as  *relates  to  the  making  this 
offence  high  treason,  yet  still  it  remains  a  very^eat  offence  against 
the  law  of  nations,  and  punishable  by  our  laws,  either  capitally  or  other- 
wise, according  to  the  circumstances  of  the  case. 

I.  The  king  therefore,  considered  as  the  representative  of  his  people,  has 
the  sole  power  of  sending  ambassadors  to  foreign  states,  and  receiving  ambas- 
sadors at  home.  This  may  lead  us  into  a  short  digression,  by  way  of  inquiry, 
how  far  the  municipal  laws  of  England  intermeddle  with  or  protect  the  rights 
of  these  messengers  from  one  potentate  to  another,  whom  we  call  ambas- 
sadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of  ambassadors  are 
determined  by  the  law  of  nature  and  nations,  and  not  by  any  municipal  con- 
stitutions. For,  as  they  represent  the  persons  of  their  respective  masters, 
who  owe  no  subjection  to  any  laws  but  those  of  their  own  country,  their 
actions  are  not  subject  to  the  control  of  the  private  law  of  that  state  wherein 
they  are  appointed  to  reside.  He  that  is  subject  to  the  coercion  of  laws  is 
necessarily  dependent  on  that  power  by  whom  those  laws  were  made:  but  an 
ambassador  ought  to  be  independent  of  every  power  except  that  by  whidi 
he  is  sent,  and  of  consequence  ought  not  to  be  subject  to  the  mere  municipal 
laws  of  that  nation  wherein  he  is  to  exercise  his  iunctions.  If  he  grossly 
offends,  or  makes  an  ill  use  of  hischaracter,  he  maybe  sent  home  and  accused 
before  his  master;(A)  who  is  bound  either  to  do  justice  upon  him,  or  avow 
himself  the  accomplice  of  his  crimes.  (  j)  But  there  is  great  dispute  among 
the  writers  on  the  laws  of  nations,  whether  this  exemption  of  ambassadors 
extends  to  all  crimes,  as  well  natural  as  positive;  or  whether  it  only  extends 
to  such  as  are  mala  prohibita,  as  coining,  and  not  to  those  that  are  mala  in  m, 
as  murder.  (*)  Our  law  seems  to  have  formerly  taken  in  the  restric- 
♦254]  tion,  as  well  as  the  general  exemption.  *For  it  has  been  held,  both 
by  our  common  lawyers  and  civilians,  (/ )  that  an  ambassador  is 
privileged  by  the  law  of  nature  and  nations;  and  yet,  if  he  commits  any 


Swedlil 


r)1Inrt.l52.  (t)  VauLeeuweiiln^.m.;,1T.  Ba 

.1)  Ab  wu  done   with    Count  ayllenbeis,  tlie       1.  8,  c  9.  M  9.  IT.    Van  fivnkenhoek 
-.  ediib  mlnlirter  to  Great  BiilalDpi.D.lTlS.  c.  IT,  lS.Ii 

(0  Sp.  L.  20,  21.  (I)  1  Boll.  Bep.  1T&.    3  Bulstr.  2T, 


(33)  Bowyer'»  Comm.  on  Const.  Law  Eng.  (i  ed.  1846)  157. 
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ofiFence  against  the  law  of  reason  and  nature,  he  shall  lose  his  privilege;(>«) 
and  that  therefore,  if  an  ambassador  conspires  the  death  of  the  king  in  whose 
land  he  is,  he  may  be  condemned  and  executed  for  treason ;  but  if  he  commits 
any  other  species  of  treason,  it  is  otherwise,  and  he  must  be  sent  to  his  own 
kingdom. (n)  And  these  positions  seem  to  be  built  upon  good  appearance  of 
reason.  For  since,  as  we  have  formerly  shown,  all  municipal  laws  act  in 
subordination  to  the  primary  law  of  nature,  and,  where  they  annex  a  punish- 
ment to  natural  crimes,  are  only  declaratory  of,  and  auxiliary  to,  that  law; 
therefore  to  this  natural  universal  rule  of  justice,  ambassadors,  as  well  as 
other  men,  are  subject  in  all  countries;  and  of  consequence  it  is  reasonable 
that,  wherever  they  transgress  it,  there  they  shall  be  liable  to  make  atone- 
ment.Ct?)  But,  however  these  principles  might  formerly  obtain,  the  general 
practice  of  this  country,  as  well  as  of  the  rest  of  Europe,  seems  now  to  pursue 
the  sentiments  of  the  learned  Grotius,  that  the  seciuity  of  ambassadors  is  of 
more  importance  than  the  punishment  of  a  particular  crime.  (/)  And  therefore 
few,  if  any,  examples  have  happened  within  a  century  past,  where  an  ambas- 
sador has  been  punished  for  any  offence,  however  atrocious  in  its  nature.(34) 
In  respect  to  civil  suits,  all  the  foreign  jurists  agree  that  neither  an  ambas- 
sador, or  any  of  his  train  or  comilesXiS)  can  be  prosecuted  for  any  debt  or 
contract  in  the  courts  of  that  kingdom  wherein  he  is  sent  to  reside.  Yet  Sir 
Edward  Coke  maintains  that,  if  an  ambassador  make  a  contract  which  is 
good  Jure  gentium,  he  shall  answer  for  it  here.(^)(36)     But  the  truth  is,  so 

(ml  i  IdM.  IS3.  {pi  SKurtffut^atonmuWflaJivwceiptniaMpn*. 

in)  I  Roll.  Rep.  18S.  ponderaL    Deiun,  b.  Ap.  1&.  *,  4. 

(oj  Fonterl  Repoitv  lg&  («)  4  InK.  1G3. 

iii)  In  the  year  1654,  during  the  protectorste  of  Cromwell,  Don  PBtaleon  Sb,  the 
brother  of  the  Portuguese  ambassador,  who  had  been  joined  with  him  in  the  same  com- 
misdon,  was  tried,  convicted,  and  executed  for  an  atrocious  murder.     Lord  Hale,  i  P.  C. 

£,  approves  of  the  proceeding;  and  Mr.  J.  Poster,  p.  18R,  though  a  modem  writer  of 
N,  laj^  it  down,  that  "  for  murder  and  other  offences  of  great  enormity,  which  are 
a^Qst  the  light  of  nature  and  the  fundamental  laws  of  all  society,  ambassadors  are  cer- 
tainly liable  to  answer  in  the  ordinary  couise  of  justice,  as  other  persons  offending  in  the 
like  manner  are;"  but  Mr.  Hume  observes  upon  this  case,  that  "the  laws  of  nations  were 
here  plainly  violated."  Vol.  vii.  p.  237.  And  Vattel,  with  irresistible  ability,  contends 
that  the  universal  inviolability  of  an  ambassador  is  an  object  of  much  greater  importance 
to  the  world  than  their  punishment  for  crimes,  however  contrary  to  natural  justice.  "  A 
minister,"  says  that  profound  writer,  "  is  often  charged  with  a  commission  disagreeable 
to  the  prince  to  whom  he  is  sent  If  this  prince  has  any  power  over  him,  and  especially 
if  hia  anthority  be  sovereign,  how  is  it  to  be  expected  that  the  minister  can  execute  his 
master's  orders  with  a  proper  fireedom  of  mind,  fidelity,  and  firmness  ?  It  is  necesBsiy 
he  should  have  no  snares  to  fear,  that  he  cannot  be  divertci  from  his  functions  b^  any 
chicanery.  He  must  have  nothing  to  hope  and  nothing  to  fear  from  the  soverei^  to 
whom  he  is  sent.  Therefore,  in  order  to  the  success  of  his  ministry,  he  must  be  inde- 
peitdent  of  the  sovereign's  authority,  and  of  the  jurisdiction  of  the  country,  both  civil 
and  criminal."  B.  4,  c.  7,  }  92,  where  this  subject  is  discussed  in  a  most  luminous  man- 
ner. The  Romans,  in  the  in&ncy  of  their  state,  acknowledged  the  expediency  of  the 
independence  of  ambassadors;  for  when  they  had  received  ambassadors  from  the  Tarqnin 
princes,  whom  they  had  dethroned,  and  had  afterwards  detected  those  ambassadors  in 
secretly  committing  acts  which  might  have  been  considered  as  treason  against  their 
state,  tiiey  sent  them  back  unpunish^;  upon  which  Livy  observes,  ei  quanguarH  msistint 
commissuse,  ul  hostium  loco  essrnt.  Jus  tamtH  gentium  valuit.  [And  although  they  were 
seen  to  have  acted  as  enemies,  nevertheless  the  law  of  nations  prevailed.]  Lib.  a,  c.  4. 
When  Bomilcar.  qui  Romamjide  publicd  venerat,  was  i)rosecuted  as  an  accomplice  in  the 
assassination  of  Massiva,  Saliust  declares,  jf/wiw  magis  ex  aguo  ionogue  qvam  ex  jure 
gentium.  [Who  had  come  to  Rome  on  the  pubhc  feith— he  was  amenable  rather  on  the 
score  of  natural  equity  than  by  the  law  of  nations.]     Bell,  Jug.  c.  15.— Christian. 

It  is  aaid  that  the  true  ground  of  the  judgment  against  Don  Fataleon  Sa  was  that  he 
&i1ed  to  prove  his  connection  with  the  embassy. —Sxitw art.  Bowyer'sComm.  on  Const 
Law  Eng.  (a  ed.  1846)  160;  i  Russell  Crimes  1025  (9  Am.  fr.  9  Eng.  ed.  1876). 


(35)  Appendants. 

(36)  Wheaton  Int   Law  387;  as  to  the  ju 
foreign  consuls,  see  Bota.  v.  Preston,  iii  (U.  S.)  aja  (1883). 


(36)  Wheaton  Int   Law  387;  as  to  the  jurisdiction  of  U.  S.   courts  in  suits  against 

"    ■      U.S.] ""-^ 

aa? 
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few  cases  (if  any)  had  arisen,  wherein  the  privilege  was  either  claimed  ot 

disputed,  even  with  regard  to  civil  suits,  that  our  law-books  are  (ia 
♦255]     general)  quite  silent  upon  it  previous  to  the  *reign  of  queen  Anne ; 

when  an  ambassador  from  Peter  the  Great,  czar  of  Muscovy,  was 
actually  arrested  and  taken  out  of  his  coach  in  London,  (r)  for  a  debt  of  fifty 
pounds  which  he  had  there  contracted.  Instead  of  applying  to  be  discharged 
upon  his  privilege,  he  gave  bail  to  the  action;  and  the  next  day  complained 
to  the  queen.  The  persons  who  were  concerned  in  the  arrest  were  examined 
before  the  privy  council,  (of  which  the  I^ord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member,  )(i)  and  seventeen  were  committed  to  pn5on;(/) 
moet  of  whom  were  prosecuted  by  information  in  the  court  of  Queen's  Bench, 
at  the  suit  of  the  attorney  general, (u)  and  at  their  trial  before  the  lord  chief 
justice  were  convicted  of  the  facts  by  the  jury, (if)  reserving  the  question  of 
law,  how  far  those  facts  were  criminal,  to  be  afterwards  argued  before  the 
judges;  which  question  was  never  determined. (37)  In  the  mean  time  the 
czar  resented  this  affront  very  highly,  and  demanded  that  the  sheriff  of 
Middlesex  and  all  others  concerned  in  the  arrest  should  be  punished  with 
instant  death. (w)  But  the  queen  (to  the  amazement  of  that  despotic  court) 
directed  her  secretary  to  inform  him,  "that  she  could  inflict  no  punishment 
upon  any,  the  meanest,  of  her  subjects,  unless  warranted  by  the  law  of  the 
land;  and  therefore  was  persuaded  that  he  would  not  insist  upon  impossibil- 
ities, "(x)  To  satisfy,  however,  the  clamors  of  the  foreign  ministers,  (who 
made  it  a  common  cause, )  as  well  as  to  appease  the  wrath  of  Peter,  a  bill  was 
brought  into  parliament,  (_>-)  and  afterwards  passed  into  a  law,(^)  to  prevent 
and  punish  such  outrageous  insolence  for  the  future.  And  with  a  copy  of 
this  act,  elegantly  engrossed  and  illuminated,  accompanied  by  a  letter  fi'om 
the  queen,  an  ambassador  extraordinary  (a)  was  commissioned  to  appear  at 

Moscow, (A) (38)  who  declared  "that  though  her  majesty  could  not 
*356]     inflict  such  a  punishment  as  was  required,  ^because  of  the  defect  in 

that  particular  of  the  former  established  constitutions  of  her  kingdom, 
yet,  with  the  unanimous  consent  .of  the  parliament,  she  bad  caused  a  new 
act  to  be  passed,  to  serve  as  a  law  for  the  future."  This  humiliating  step 
was  accepted  as  a  full  satis^tion  by  the  czar;  and  the  offenders,  at  his 
reque.st,  were  discharged  from  all  further  prosecution. (39) 

This  statute(r)  recites  the  arrest  which  had  been  made,  "  in  contempt  of 
the  protection  granted  by  her  majesty,  contrary  to  the  law  of  nations,  and  in 
prejudice  of  the  rights  and  privileges  which  ambassadors  and  other  public 
ministers  have  at  all  times  been  thereby  possessed  of,  and  ought  to  be  kept 

(r)  II  July,  170B.    Bo)rer>i  AmulioT  Qumh  Anne.  (i)  lUtn.  1T08,    Ibid.   Hod.  Ud.  Hlat  XzzT.  4H. 

t(f  2[>July.  170S.    Boyer'B  Aniuliof  QaeenAnna.  (v)  Com.  Jour.  23  Dee.  ITltt. 

(tf  K.ZBJul)'.  1708.    lUd.  (i)  21  Apr.  1709.    Borer,  lUd. 

{■)  a  OeL  ifm.    Ibid.  (a)  Mr.  Wbltwortb. 

{•)  14  Feb.  1T08.    Ibtd.  (b)  8JtD.  I70«,    Bojrer,  lUd. 

jw)  17  Sept.  ITOS.    nud.  le)  T  Aaoe,  c.  12. 


occasioned  by  any  doubt  whether  the  law  of  nations,  particularly  Uie  port  relative  to 

Siblic  ministcTS,  was  not  part  of  the  law  of  BnKland,  and  the  infraction  criminal,  nor 
tended  to  vary  an  iota  of  it."  Aod  he  proceedB  to  say,  that  lord  Talbot,  lord  Haid- 
wicke,  and  lord  Molt,  were  clearly  of  the  same  opinion.  But  the  infraction  of  the  law 
of  nations  can  only  be  a  misdemeanor,  punishable  at  the  discretion  of  the  court  by  fine, 
imprisonment,  and  pillory;  and  therefore  lord  Mansfield  aaya  the  persons  convicted  were 
never  brought  up  to  receive  judgment,  for  "  no  puniahment  would  have  been  thoi^ht  by 
the  cxar  an  adequate  repaiation.  Such  a  sentence  as  the  court  would  have  given,  he 
would  have  thought  a  fresh  insult  "—Christian. 

(38)  Bowyer's  Comm.  on  Const  Law  Eng.  (2  ed.  1846)  160. 

(39)  ^°  proceedings  either  criminal  or  civil  can  be  earned  on  against  a  secretary  of 
legation,  in  the  courts  of  a  country  recognizing  him  as  a  representative  "*"  »-'■**—  ~—. 
try  with  whom  the  former  is  at  peace.    Exfia.'-  ""- -  "•--•-   "  ■ 
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sacred  and  inviolable:  "  wherefore  it  enacts,  that  for  the  future  all  process 
whereby  the  person  of  any  ambassador,  or  of  his  domestic  or  domestic  sorant, 
may  be  arrested,  or  his  goods  distrained  or  seized,  shall  be  utterly  null  and 
void;  and  the  persons  prosecuting,  soliciting,  or  executing  such  process,  shall 
be  deemed  violators  of  the  law  of  nations,  and  disturbers  of  the  public  repose; 
and  shall  suffer  such  penalties  and  corporal  punishment  as  the  lord  chancellor 
and  the  two  chief  justices,  or  any  two  of  them,  shall  think  fit.  But  it  is  ex- 
pressly provided,  that  no  trader,  within  the  description  of  the  bankrupt  laws, 
who  ^^  be  in  the  service  of  any  ambassador,  shall  be  privileged  orprotected 
by  this  act;  nor  shall  any  one  be  punished  for  arresting  an  ambassador's  ser- 
vant, irnless  his  name  be  registeral  with  the  secretarj'  of  state,  and  by  him 
transmitted  to  the  sheriffs  of  Ix)ndon  and  Middlesex.  Exceptions  that  are 
strictly  conformable  to  the  rights  of  amba5sadors,(f^)  as  observed  in  the  most 
civilized  countries.(4i )  And  in  consequence  of  this  statute,  thus  de- 
claring and  enforcii^  the  law  of  nations,  these  privileges  are  *now  [^257 
held  to  be  part  of  the  law  of  the  land,  and  are  constantly  allowed  in 
the  courts  of  common  law.(f)(42) 

id)  SiTW  gxMOam  ed  an  romUvn  numtro  el  Jure  wIvKiitue,  perlupa  u  t 

AahoxU  not,  mU  Icpatein  eomOantur.  non  nl  fiutnicMor  ihould  M  TeckoDed  to  tl 

fot  legatio.  ted uttla  ut  luero  mo  matutaiU,  inMUora  rlvhUof  hli) 

JbrtE  <<  numibira.    El,  yaamvU  ho4  mcpe  d^eaderlTU  oruu  protecteu  ulcuhiHiu  ,-ioui«  »■»■»>»  tuoii  m 

tteomtttm  toco  Aotor  tnbieraU  ItoaH,  apparel  tamen  ttaeDuintKrof  th«Ir  mltcrel  ItfieTldeiitUiuthejr 

■dHi  a  wm  perHntn.  fid  <n  Itgatl  IteamnUvt  afit^  vbo  ue  nelUier  In  Uie  oSlce  oT  embaamdor,  nor 

aoM  mkL     qntm  aatait  la  Tt»  maauMtaam  tmtat  wnplorcd  in  Uie  eillb«»y.  do  mt  bekmg  to  o^   *>"t 

deiaU.  ofHmo  aa^Ka  fa  nAunliiM  aM*  oftin  rtcqt-  at  tbla  (reqoeDtly  cauaed  dlsturbanco,  It 


tKin  JVtf,  Hi  kgatut  (niereft.r  exJuoere  iwinaiiiiiibinun  merijadJi-T, 

miattini  waran.    Van  Brnk«nui.  c.  IG,  jmipt  jltuM.  oeedtng,  that  tfae  enibavador  atiuuiu  uc  mm 

I  It  wai  often  a  qnemloii  vbether  Uwy  vho  aocom-  ihow  a  lUt  of  the  name*  of  hli  atlcndaoM.) 

nulled  the  embaMador,  not  that  the  embassy  might  (e)  Fltig.  ■JOO,    Btim,  TST. 
be  better  appointtd.  but  meielf  la  ooomiII  their  own 


{4 1 )  The  public  mioisteis  of  other  natious  ma^  bring  suits  as  pUintifb  in  the  courts  of 
the  conntry  to  which  they  are  accredited,  and  in  this  conntry  the  Federal  conrts  have 
jnriadictiom  of  such  suits.  Const  of  D.  S.  art.  3i  i  3.  Tbe  pnvileges  of  public  ttunisten 
an  not  extended  to  consuls. 

(43)  And  the  esceptions  are  said  to  be  agreeable  to,  and  taken  fimn,  the  law  of 
nations.     Lockwood  v.  Coy^ame,  3  Burr.  1676,  cited  in  Mr.  Christian's  note. 

A  person  claiming  the  benefit  of  the  ^  Anne,  c  ii,  as  domestic  servant  to  a  public 
minister,  must  be  really  and  bona  fide  his  servant  at  the  time  of  the  arrest  ana  must 
clearly  ^ow  by  affidavit  the  geneial  nature  of  his  service,  and  the  actual  perfonnance 
of  it,  and  that  he  was  not  a  trader  or  object  of  the  bankrupt  laws.  3  Stra.  797.  3  Ld. 
Raytn.  1634,  Fitzg.  300,  S.  C.  1  Wils.  so,  7S.  I  Bla.  Rep.  471,  S.  C.  3  Bnir.  1676, 1731. 
3  Wils.  33,  and  3  Campb.  47, 

For,  by  the  law  of  nations,  a  public  minister  cannot  protect  a  person  who  is  wrt  bona 
fide  his  servant  It  is  the  law  tliat  gives  the  protection;  and  though  the  proceas  of  the 
law  shall  not  take  a  bona  fide  aervant  out  of  the  service  of  a  public  minister,  yet  on  the 
other  hand  a  public  minister  shall  not  take  a  person  who  is  not  bona  fide  his  servant 
ont  of  the  custody  of  the  law,  or  screen  him  from  tbe  payment  of  his  just  debts.    4  Buir. 

litis  privilege,  however,  has  been  long  settled  to  extend  to  the  servants  of  a  public 
minister,  being  natives  of  tbe  country  where  he  resides,  as  well  as  to  his  foreign  servants, 
(3  Burr.  1676,)  and  net  only  to  servants  lying  in  the  house,  for  many  houses  are  not  large 
enough  to  contain  and  lodge  all  the  servants  of  some  public  ministers,  but  alao  to  real 
and  actual  servants  lying  out  of  bis  house.  3  Str.  797.  3  Wila.  35.  i  Bar  &.  Cres.  5633. 
Nor  is  it  necessary  to  entitle  them  to  the  privilege  that  their  names  should  have  been 
registered  in  the  secretary  of  state's  office,  and  transmitted  to  the  sheriff's  office,  (4  Burr. 
3017.  3  Tenn  Rep.  79,)  uoueb,  unless  tbey  have  been  so  registered  and  transmitted,  tbe 
sheriff  or  his  officers  cannot  be  proceeded  against  for  amsbng  them.  See  statute,  {  5. 
I  Wila.  ao^  and  a  modem  order.  And  it  is  not  to  be  erpectetf  that  every  particular  act 
of  service  should  be  specified.  It  is  enough  if  an  actual  bona  fide  service  be  proved,  and 
if  such  a  service  be  sufficiently  made  out  by  affidavit  the  court  will  not,  upon  bare  sus- 
^don,  suppose  it  to  have  been  merely  colorable  aud  collusive.  3  Bnrr.  1481.  Where 
the  servant  of  an  ambassador  did  not  reside  in  his  master's  house,  but  rented  and  lived 
in  another,  part  of  whi^  he  let  in  lodgings,  it  was  held  that  his  goods  in  that  house,  not 
being  necessary  for  the  convenience  of  the  ambassador,  were  lif^le  to  be  distrained  for 
pom>tate«.     Novetlo  v.  Toogood,  i  Bar.  &  Cres.  554.    This  act  does  not  extend  to  consuls. 
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II.  It  is  also  the  king's  prerogative  to  make  treaties,  leagues,  and  alliaii<xs 
with  foreign  states  and  princes.     For  it  is  by  the  law  of  nations  essential  to 

who  are  therefore  liable  to  arrest.  Viveart  v.  Becker,  3  Maule  &  SeL  184.  Se«  I  Chitty's 
Com.  L.  69,  70,— Chittv. 

In  the  case  of  Viveart  v.  Becker,  3  M.  &  S.  384,  this  statute  was  brought  nnder  the  con- 
rideratiouofthe  court  of  King's  Bench  on  behalf  of  a  resident  merchant  of  ILondon  who 
had  been  appointed  consul  to  the  duke  of  Sleswick  Holstein  Oldenburgh.  I/>rd  Ellen- 
borouBh  dehvered  a  luminous  judgment  in  the  name  of  the  court,  and,  on  the  principle 
that  the  statute  was  only  declaratory  of  the  common  law  and  the  law  of  nations,  deter- 
mined that  a  consul  was  not  a  public  minister,  and  therefore  not  within  its  protection. 

With  regard  to  the  exceptions  in  the  statute,  the  foreign  ministers  resident  in  England 
when  it  p^sed  remonstrated  against  them  as  unpracticed  in  foreign  courts.  6  Pari.  HisL 
793.  The  passage,  however,  cited  by  the  author  from  Van  Bynkersboek  seems  an  answer 
to  such  an  assertion;  and  lord  Mansfield  says  expressly  that  there  is  not  an  exception  in 
the  act  but  what  is  agreeable  to  and  taken  from  the  law  of  nations.     3  Burr.  1676. — 

COLBRIDGS. 

By  the  act  of  Congress,  April  30,  1790,  (i  Story,  88,)  it  is  provided  that  if  any  writ  or 
proceas  shall,  at  any  time  hereafter,  be  sued  forth  or  prosecuted,  by  any  person  or  per- 
sona, in  any  of  the  courts  of  the  United  States,  or  in  any  of  the  courts  of  a  particular 
State;  or  by  any  judge  or  justice  therein  respectively,  whereby  the  person  of  any  ambas- 
•ador  or  oUier  public  minfker  of  anv  foreign  prince  or  state,  authorized  and  received  as 
such  by  the  PKsident  of  the  United  States,  or  any  domestic  or  domestic  servant  of  an^ 
such  ambassador  or  other  public  minister,  may  be  arrested  or  imprisoned,  or  his  or  their 
goods  or  chattels  be  distrained,  seized,  or  attached,  such  writ  or  process  ^11  be  deemed 
and  adjudgettto  be  utterly  null  and  void  to  all  intents,  constructions,  and  purposes  what- 
ever. That  in  case  any  person  or  persons  shall  sue  forth  or  prosecute  any  such  writ  or 
process,  such  person  or  persons,  and  all  attorneys  or  solicitors  prosecuting  or  soliciting 
in  such  case,  and  all  officers  executing  any  such  writ  or  process,  neing  thereof  convicte<n 
shall  be  deemed  violators  of  the  laws  of  nations  and  disturbers  of  the  public  repose,  and 
imprisoned  not  exceeding  three  years,  and  fined  at  the  discretion  of  the  court  /Vo- 
vided,  nevertheless,  that  no  citizen  or  inhabitant  of  the  United  States  who  shall  have  con- 
tracted debts  prior  to  his  entering  into  the  service  of  any  ambassador  or  other  public 
minister,  which  debts  shall  be  still  due  and  unpaid,  shall  have,  take,  or  receive  any 
benefit  of  this  act;  nor  shall  any  person  be  proceeded  against  by  virtue  of  this  act  for 
having  arrested  or  sued  any  other  domestic  servant  of  any  ambassador  or  other  public 
minister,  unless  the  name  of  such  servant  be  first  registered  in  the  office  of  the  Secretary 
of  State,  and  by  such  secretary  transmitted  to  the  mai^al  of  the  district  in  which  Con- 
gress shall  reside,  who  shall  upon  receipt  thereof  aflix  the  same  in  some  public  place  in 
his  office,  whereto  all  persons  may  resort  and  take  copies  without  fee  or  reward. 

It  is  observable  that,  while  both  the  English  and  American  statutes  prohibit  process 
of  arrest  of  the  person  or  attachment  of  the  goods,  neither  of  them  forbids  that  of  sum- 
mons, BO  familiar  to  both  codes.  It  is  unnecessary  to  suppose  that  this  material  omission 
was  unintentional.  "  It  may  be,"  remarks  Mr.  C.  J.  logersall  (4  American  Law  Mag. 
307, )  "  that  the  summons  was  deemed  a  haimlesa  measure  against  persons  not  resident, 
according  to  legal  fiction,  when  proceeded  against;  against  whom  therefore  Judgment 
would  be  of  no  avail  there,  and  no  more  available  as  the  fbnndation  of  fresh  suits  against 
them  elsewhere.  As  the  commencement  of  an  action  to  lead  to  any  profitable  results, 
summons  is  incompatible  with  privilege."  It  is  agreed,  however,  on  all  hands  that  the 
privilege  does  not  rest  on  the  statute,  but  on  the  law  of  nations,  the  statute  only  adding 
certain  penalties  to  secure  its  observance.  A  minister  is  therefore  as  much  privileged 
from  the  service  of  a  summons  as  any  other  writ  It  is  laid  down,  however,  by  many 
eminent  writers  that  the  exemption  from  the  jurisdiction  of  the  local  tribunals  and 
authorities  does  not  apply  to  the  amieniious  jurisdiction,  which  may  be  conferred  on 
those  tribunals  by  the  minister  voluntarily  making  himself  a  psrlr  to  a  suit  at  law. 
Hence  perhaps  it  was  that,  in  the  constitution  and  laws  of  the  United  States,  jurisdiction 
jsconferred  on  the  federal  courts  in  all  suits  brought  by  ambassadors  or  other  public 
ministers,  and  also  in  such  suits  and  proceedings  against  ambassadors  or  other  public 
ministers  as  a  court  of  law  can  have  or  exerdse  consistently  with  the  law  of  nations. 
Const.  U.  S.  art.  III.  s.  a.     Act  of  Sept.  24,  1789,     (r  Story,  58.) 

The  exemption  extends  to  the  goods  and  chattels  of  a  public  minister,  but  not  to  real 
poperty  possessed  by  an  ambassador  in  his  private  capacity;  nor  does  it  extend  to  stock 
m  trade.  According  to  Bynkershoek,  if  on  petition  a  sovereign  will  not  compel  his 
ambassador  to  satisfy  his  creditors,  their  remedy  is  by  suit  in  the  courts  of  his  own 
country,  or  by  action  i«  rem  where  he  possesses  property  not  privileged  and  the  law 
allows  that  form  of  proceeding.  The  act  of  Congress,  however,  expressly  prohibits 
attachment  of  goods  and  chattds,  without  drawing  any  distinction  between  such  as  are 
or  are  not  privileged;  and  as  to  debts  due  the  minister  and  real  property,  thoug;h  not 
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the  goodness  of  a  league,  that  it  be  made  by  tbe  sovereign  power ;(/)  and 
then  it  is  binding  upon  the  whole  community:  and  in  England  the  sovereign 
power,  quoad  hoc,  is  vested  in  the  person  of  the  king.  Whatever  contracts 
therefore  he  engages  in,  no  other  power  in  the  kingdom  can  legally  delay, 
resist,  or  annul.  And  yet,  lest  this  plenitude  of  authority  should  be  abused 
to  the  detriment  of  the  public,  the  constitution  (as  was  hinted  before)  hath 
here  interposed  a  check,  by  the  means  of  parliamentary  impeachment,  for  the 
punishment  of  such  ministers  as  from  criminal  motives  advise  or  conclude 
any  treaty,  which  shall  afterwards  be  judged  to  derogate  from  the  honor  and 
interest  of  the  nation. 

III.  Upon  the  same  principle,  the  king  has  also  the  sole  prerogative  of 
making  war  and  peace.(43)  For  it  is  hdd  by  all  the  writers  on  the  law  of 
nature  and  nations,  that  the  right  of  making  war,  which  by  nature  subsisted 
in  every  individual,  is  given  up  by  all  private  persons  that  enter  into  society, 
and  is  vested  in  the  sovereign  power:(^)  and  this  right  is  given  up,  not  only 
by  individuals,  but  even  by  the  entire  body  of  people,  that  are  under  the 
dominion  of  a  sovereign.  It  would,  indeed,  be  extremely  improper,  that  any 
number  of  subjects  should  have  the  power  of  binding  the  supreme  m^istrate, 
and  putting  him  against  his  will  in  a  state  of  war.  Whatever  hostilities 
■tberdbre  may  be  committed  by  private  citizens,  the  state  ought  not  to  be 
affected  thereby;  unless  that  should  justify  their  proceedings,  and  thereby 
become  partner  in  the  guilt.    Such  unauthorized  volunteers  in  violence  are 

(/)  Paff.  L.  of  N.  b.  g,  o. »,  I  0.  ig)  Pair.  b.  S,  c.  6. 1 6,  U>d  Bacberr,  in  loc 

within  the  statute  so  far  aa  penalty  is  concerned,  it  is  difficult  to  avoid  the  conclu^on 
tlwt  they  «re  within  the  intent  and  apiiit  so  &r  as  illeealitj  is  concerned. 

In  1S44  a  controveiay  arose  between  Pmssia  and  ue  United  States  In  regard  to  the 
right  of  a  landlord  to  seize  the  Koods  of  a  public  minister  for  the  rent  of  a  house  which 
he  had  leased.  The  act  of  Congress  of  1790  eipieaalj  prohibits  such  distress.  As  regaidi 
fbrei^  ministerB  in  this  count^,  therefore,  as  long  as  this  law  eiists  there  would  be  no 
Question.  But  of  course  that  act  is  in  that  respect  merelj  expressive  of  the  sense  of  its 
namers,  and,  though  it  could  be  decidedly  urged  t^inst  us,  cannot  be  pleaded  in  our 
ftvor  as  evidence  of  what  is  the  law  of  nations.  The  proprietor  of  the  house  in  which 
the  United  States  minister  at  Berlin  resided  claimed  the  right,  under  an  acticle  of  the 
Prussian  code,  of  detaining  the  goods  of  the  tninistcr  found  on  the  premises  at  the  expira- 
tion of  his  lease,  in  order  to  secure  the  payment  of  damages  allegea  to  be  due  on  account 
of  injuries  done  to  the  house  during  the  contract.  The  Prussian  government  contended 
that  the  general  exemption  under  international  ]&vr  of  the  personal  property  of  foreign 
ministers  from  the  local  jurisdiction  did  not  extend  to  this  case,  where  the  right  of 
detention  was  created  bj  the  contract  itself  and  b;r  the  legal  effect  given  to  it  D]'  the 
local  law.  Of  courae  the  principle  of  this  decision  includes  the  case  of  distress  for  rent 
The  controversy  in  question  was  terminated  as  between  the  parties  by  the  proprietor  of 
the  house  restoring  Uie  effects  which  had  been  detained,  on  the  payment  of  a  reasonable 
compensation  for  the  injury  done  to  the  premises.  The  correspondence  terminated, 
however,  without  either  part;  yielding  its  opinions;  so  that  it  still  remains  an  open 
question.  The  whole  negotiation  has  been  abl^  reviewed  by  a  distinguished  French 
jniist  [M.  Fcelix,)  who  maintains  the  American  side/if  the  question.  Wheaton'a  Inter- 
national Law,  p.  387.    Revue  du  Droit  Fran^ais  et  Etranger,  tome  ii.  p.  31. 

It  is  provided  by  the  act  of  Congress,  April  30,  1790  (i  Story's  Iaws,  89,)  that  if  any 
person  shall  assault,  strike,  wound,  imprison,  or  in  any  other  manner  infract  the  law  Of 
nations,  by  offering  violence  to  the  person  of  an  ambassador  or  ottaerpublic  minister, 
such  person  so  offending,  on  conviction,  shall  be  imprisoned  not  exceeding  three  years, 
and  fined  at  the  discretion  of  the  court. — Skarswood. 

(43)  The  Congress  of  the  United  States  have  power"to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  concerning  captures  on  land  and  water. "  (Const. 
X}.  S.  art  I,  B.  8. )  The  President  has  power,  "  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present  concur."  (Ibid. 
art  a,  s.  i.)  "  This  constitution,  and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  ell  treaties  made,  or  which  shall  be  mode,  nnder  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding."    Ibid,  art  6,  s.  3. — SharSwooD. 
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not  ranked  among  open  enemies,  but  are  treated  like  pirates  and  robbers: 
according  to  that  rule  of  the  civil  law,{A)A^stei  hi  sunt  qui  nobis,  aut 
*a58]  quibus  noi,  publice  beUunt  decrevitnus:  caUri  latrones  aut  *pradonei 
jK«/.(44)  And  the  reason  which  is  given  by  Grotins{i)  why, 
according  to  the  law  of  nations,  a  denuudaticm  of  war  ought  always  to  pre- 
cede the  actual  commencement  of  hostilities,  is  not  so  much  that  the  enemy 
may  be  put  upon  his  guard,  (which  is  matter  rather  of  magnanimity  than 
right,)  but  that  it  may  be  certainly  dear  that  the  war  is  not  undertaken  by 
private  persons,  but  by  the  will  of  the  whole  community,  whose  right  of 
willing  is  in  this  case  transferred  to  the  supreme  magistrate  by  the  funda- 
mental laws  of  society.  So  that,  in  order  to  make  a  war  completdy  effectual, 
it  is  necessary  with  us  in  England  that  it  be  publicly  declared  and  duly  pro- 
claimed by  the  king's  authority;  and,  then,  all  parts  of  both  the  contending 
nations,  from  the  highest  to  the  lowest,  are  bound  by  it.  And  wherever  the 
right  resides  of  beginning  a  national  war,  there  also  must  reside  the  right  of 
ending  it,  or  the  power  of^  making  peace.  And  the  same  check  of  parlia- 
mentary impeachment,  for  improper  or  inglorious  conduct,  in  beginning, 
conducting,  or  concluding  a  national  war,  is  in  general  sufficient  to  restrain 
the  ministers  of  the  crown  from  a  wanton  or  injurious  exertion  of  this  great 
prerogative. 

IV.  But,  as  the  delay  of  making  war  may  sometimes  be  ddrimental  to 
individuals  who  have  suffered  by  depredations  from  foreign  potentates,  our 
laws  have  in  some  respects  armed  the  subject  with  powers  to  impel  the  pre- 
rogative, by  directing  the  ministers  of  the  crown  to  issue  letters  of  marque  and 
reprisal  upon  due  demand;(45)  the  prerogative  of  granting  which  is  nearly 
related  to,  and  plainly  derived  from,  that  other  of  making  war;  this  being, 
indeed,  only  an  incomplete  state  of  hostilities,  and  generally  ending  in  a  formal 
declaration  of  war.  These  letters  are  grantable  by  the  law  of  nations,  (i) 
whenever  the  subjects  of  one  state  are  oppressed  and  injured  by  those  of 
another,  and  justice  is  dented  by  that  state  to  which  the  oppressor  belongs. 
In  this  case  letters  of  marque  and  reprisal  (words  used  as  synonymous,  and 
signifying,  the  latter,  a  taking  in  return ;  the  former,  the  passing  the  frontiers 
in  order  to  such  taking]  (/)  may  be  obtained,  in  order  to  seize  the  bodies 
or  goods  of  the  subjects  of  the  offending  state,  until  satisfaction 
*259]  *be  made,  wherever  they  happen  to  be  found.  And  indeed  this  cus- 
tom of  reprisals  seems  dictated  by  nature  herself;  for  which  reason 
we  find  in  the  most  ancient  times  very  notable  instances  of  it.(»i)  But  here 
the  neces^ty  is  obvious  of  calling  in  the  sovereign  power,  to  determine  when 
reprisals  may  be  made;  else  every  private  sufferer  would  be  a  judge  in  his 
own  cause.  In  pursuance  of  which  principle,  it  is  with  us  declared,  by  the 
statute  4  Hen.  V.  c.  7,  that,  if  any  subjects  of  the  realm  are  oppressed  in  the 
time  of  truce  by  any  foreigners,  the  king  will  grant  marque  in  due  form  to 
all  that  feel  themselves  grieved.  Which  form  is  thus  directed  to  be  observed: 
the  sufferer  must  first  apply  to  the  lord  privy-seal,  and  he  shall  make  out  let- 
ters of  request  under  the  privy-seal;  and  if,  after  such  request  of  satisfaction 
be  made,  the  party  required  do  not  within  convenient  time  make  due  satis- 
£iction  or  restitution  to  the  party  grieved,  the  lord  chancellor  shall  make  him 

(A)  ?.50.ie,llS.  multttndeDlcatUe,  MBa*U>bct<<Hifbt»|»liewoii 

(<)  Dejart,  b.  Ap.l.t.o  8, 1 IL  at  the  ElUn  gamei  by  hli  fstber  Neleoa,  t,aS  lOi 

(t)  Iblil.  l.i.e.%  »i  i.  S.  deba  due  lo  niHDy  pAnte  xibtecU  of  the  Pylean 

Itj  Durreane.  III.  JUann.  kingdom  :  out  of  whlcti  bootr  the  kins  look  three 

/ml  Hne  Che   ftCRoant  KlTcn   by  Notot,   In   tha  bundiwl  hsd  of  cattle  for  h[i  own  demuid,  and 

book  of  the  Iliad,  of  the  reprtiolB  made  br  the  rest  were  equally  divided  among  tbe  oUier 


blmaelfoD  the  Epelui  oatloD, 

(44)  [Bncmiea  are  those  who  have  publicly  declared  war  agaiuat  na,  or  againat  whom 
we  bave  done  so— ttie  rest  are  robbers  and  pirates.] 

(45)  Bowyer's  Comm.  on  Const  Law  Bng.  (a  ed.  1846)  163. 
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oat  letters  of  marque  under  the  great  seal;  and  by  virtue  of  these  he  may 
attack  and  seize  the  property  of  the  aggressor  nation  without  hazard  of  being 
condemned  as  a  robber  or  pirate.  (46) 

V.  Upon  exactly  the  same  reason  stands  the  prerogative  of  granting  safe- 
condacts,  without  which,  by  the  law  of  nations,  no  member  of  one  society  has 
a  right  to  intrude  into  another.  (47)  And  therefore  Puftendorf  very  justly 
resoh'es(»)  that  it  is  left  in  the  power  of  all  states  to  take  such  measures 
about  the  admission  of  strangers  as  they  think  convenient;  those  being  ever 
excepted  who  are  driven  on  the  coast  of  necessity,  or  by  any  cause  that 
deserves  pity  or  compassion.     Great  tenderness  is  shown  by  our  laws,  not 

(n)  LtwofK.  uidN.  b.  B,G.3,  (B. 

(46)  The  st&tnte  of  Hen.  V.  is  confined  to  the  time  of  a  tmce  wherein  then  i«  no 
ezpresa  tnentiou  that  all  marques  and  reprisals  shall  cease.  This  manner  of  grantine 
letten  of  maraue  I  conceive  has  long  been  disaaed,  and,  according  to  the  statute  of 
Hen.  v.,  conla  only  be  granted  to  persons  actnallj  an;rieved.  But  if,  during  a  war,  a 
subject  without  any  commission  from  the  king  should  take  an  enemy's  ship,  the  prize 
would  not  be  the  property  of  the  captor,  bat  would  be  one  of  the  drvtts  of  admiralty, 
and  would  belong  to  the  IciuK,  or  bis  grantee  the  admiral.  CarUi.  399,  a  Woodd.  435. 
Therefore,  to  encourage  merchants  and  others  to  fit  out  i)rivateers  or  armed  ships  in  tmu 
of  war,  by  various  acts  of  parliament,  the  lord  high  admiral,  or  the  commismonersof  the 
admiralty,  are  empowered  to  grant  commisdons  to  the  owners  of  such  ^ip«;  and  the 
prizes  captured  shall  be  divided  according  to  a  contract  entered  into  between  the  ownen 
and  the  captain  and  ciew  of  the  privateer.  But  the  ownera,  before  the  conimission  la 
granted,  shall  give  security  to  the  admiralty  to  make  compensation  for  any  violation  of 
treaties  between  those  powers  with  whom  the  nation  is  at  f>eace.  And,  l^  the  34  Geo. 
III.  c.  47.  thev  shall  also  ^ve  securitji  that  such  armed  ship  shall  not  be  employed  in 
smu^ling.  These  commissions  in  the  statutes,  and  upon  all  occasions,  are  now  called 
letters  of  marque.  39  Geo.  II.  c.  34.  19  Geo.  III.  c  67.  Molloy^  c  3,  a  8.  Oraotne- 
times  the  lords  of  the  admiralty  have  this  authority  by  a  proclamation  from  the  king  in 
council,  as  was  the  case  in  December,  1780,  to  empower  them  to  grant  letters  of  marque 
to  seize  the  ships  of  the  Dutch. — Christian. 

If,  during  war,  a  subject  without  a  commisdon  from  the  crown' should  take  an  enemy's 
■hip,  the  prize  would  Klong.  not  to  the  captor,  but  to  the  sovereign,  or  to  the  admiral  as 
his  grantee.  In  order  therefore  to  encour^e  the  fitting  out  of  armed  ships  In  time  of 
war,  the  lord  high  admiral,  or  the  commissioners  of  the  admitulty,  are  authorized  by 
several  statutes  to  grant  commissions  to  private  persons  fitting  out  such  ships,  whidi  are 
thence  called  privateers.  The  prizes  captured  by  such  veaaels  are  divided  according  to 
the  contract  entered  into  between  the  owners  and  the  master  and  crew  of  the  privateer; 
but  the  crown  has  still  the  prerogative  of  releasing  any  prize  captured  by  such  Ships  at 
any  time  previously  to  condemnation.  Letters  of  marque,  as  these  commissions  are 
called,  are  valid  only  during  the  war,  and  may  be  vacated  either  by  expreoa  revocation, 
or  by  the  misconduct  of  the  parties,  as,  for  example,  by  their  cruelty. 

Tbe  conference  which  met  at  Paris  in  1856,  after  the  war  with  Russia,  closed  its  labors 
by  recommending' to  the  established  governments  of  the  world  the  entire  abolition  of  tbe 
system  of  privateering,  and  that  in  time  of  war  neutral  Sags  and  neutral  goods  should 
lie  inviolatde.  The  conference  was  of  opinion  that  the  abolition  of  privateering  and  the 
acknowledgment  of  neutral  rights  were  alilce  desirable  and  necessary  for  improving  onr 
system  of  war  and  bringing  it  into  harmony  with  the  ideas  and  prindplea  of  modem 
civilization.  This  pro^aimed  opinion  of  several  of  the  great  powen  of  Europe  may 
therefore  lead,  ere  long,  to  treaties  by  which  the  prerogative  of  the  crown  in  iMtltlig 
letters  of  marque  will  become  merely  matter  of  history. — Kerr. 

The  goveniment  of  the  United  States  did  not  refund  favorably  to  this  proposal  of  the 
conference  of  Paris.  The  Secretary  of  State,  William  L.  Marev,  proposed,  however, 
wiiat  would  still  more  bring  the  system  of  war  into  harmony  with  the  ideas  and  prin* 
ciples  of  modem  civilization,  and  at  the  same  time  be  more  just  to  states  not  possesnng 
a  powerful  public  marine,~the  entire  immunity  of  private  property  on  the  ocean 
from  capture.  Such  has  long  been  the  established  law  of  war  in  regard  to  property  on 
land;  and  there  exists  no  reason  why  it  should  not  be  extended  to  maritime  war&re. — 
Sbarswood. 

(47)  By  the  act  of  Congress  April  30,  1790,  s.  37,  (i  Story's  Laws,  88,)  it  is  enacted  that 
if  any  person  shall  violate  any  safe-conduct  or  passport  duly  obtained  and  issued  under 
the  auUiority  of  the  United  States,  such  person  so  ofiendjng,  on  conviction,  shall  be  im- 
prisoned not  exceeding  three  years,  ana  fined  at  the  discretion  of  the  court.— ^sarS' 
wood. 
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only  to  foreigners  in  distress,  (aswiU  appear  when  we  come  to  speak  of  ship- 
wrecks, )  but  with  regard  also  to  the  admission  of  strangers  who  come  spontane- 
ously. For  so  long  as  their  nation  continues  at  peacewith  ours.and  they 
*26o]  themselves  behave  peaceably,  they  are  under  *the  king's  protection, 
though  liable  to  be  sent  home  whenever  the  king  sees  occasion.  (48) 
But  no  subject  of  a  nation  at  war  with  us  can,  by  the  law  of  nations,  come 
into  the  realm,  nor  can  travel  himself  upon  the  high  seas,  or  send  his  goods 
or  merchandise  from  one  place  to  another,  without  danger  of  being  seized  by 
our  subjects,  unless  he  has  letters  of  safe-conduct;  which,  by  divers  ancient 
statutes,(tf)  must  be  granted  under  the  king's  great  seal  and  enrolled  iu 
chancery,  or  else  are  of  no  effect ;  the  king  being  supposed  the  best  judge  of 
such  emergencies  as  may  deserve  exception  from  the  general  law  of  arms. 
But  passports  under  the  king's  sign-manual,  or  licenses  from  his  ambassadors 
abroad,  are  now  more  usually  obtained,  and  are  allowed  to  be  of  equal 
validity.(49) 

Indeed,  the  law  of  England,  as  a  commercial  country,  pays  a  very  particu- 
lar regard  to  foreign  merchants  in  innumerable  instances.  One  I  cannot 
omit  to  mention:  that  by  magna  carta  (/)  it  is  provided,  that  all  merchants 
(unless  publicly  prohibited  beforehand)  shall  have  safe-conduct  to  depart 
from,  to  come  into,  to  tarry  in,  and  to  go  through,  England,  for  the  exercise 
of  merchandise,  without  any  unreasonable  imposts,  except  in  time  of  war: 
and,  if  a  war  breaks  out  between  us  and  their  country,  they  shall  be  attached 
(if  in  England)  without  harm  of  body  or  goods,  till  the  king  or  his  chief 
justiciary  be  informed  bow  our  merchants  are  treated  in  the  land  with  which 
we  are  at  war;  and  if  ours  be  secure  in  that  land,  they  shall  be  secure  in 
ours.  This  seems  to  have  been  a  common  rule  of  equity  among  all  the 
northern  nations;  for  we  learn  from  Stiemhook,  (y)  that  it  was  a  maxim 
among  the  Goths  and  Swedes,  '  'quam  legem  exteri  nobis  posuere,  eandem  iUis 
ponemus."{yy)     But  it  is  somewhat  extraordinary,  that  it  should  have  found 

(0)  IS  Hen.  VI.  C  S.    18  Hen.  VI.  c.  8.    30  BeD.  (p)  C  30. 

VI.  C  1.  (5)  Dejvre  auum.  18,0.*. 


(48)  The  right  to  exclude  or  cipel  all  aliens,  or  any  class  of  aliens,  absolutely  or  upon 
certain  conditions,  in  war  or  in  peace,  is  an  inherent  and  inalienable  right  of  every  sov- 
ereign and  independent  nation,  essentia]  to  its  safety,  independence  and  welfare.  This 
power  is  vested  in  the  political  departments  of  the  government,  and  is  to  be  regulated  by 
treaty  or  act  of  Congress,  and  to  be  executed  by  the  executive  authority,  except  so  far  as 
the  judicial  department  has  been  authorized  by  treaty  or  statute,  or  ia  required  by  the 
paramount  law  of  the  Constitution,  to  intervene.  Foag  Yue  Ting  v.  U.S.,  149  U.  S.  709- 
711-^713  ('89')- 

(49)  By  the  act  of  Congress  July  6,  1798,  (i  Story's  Laws,  521,)  it  is  enacted  that  in 
case  of  war  between  the  United  States  and  any  foreign  nation,  and  in  case  of  actual  or 
threatened  invasion,  all  native  citizens,  denizens,  or  subjects  of  the  hostile  nation  aged 


fourteen  years  and  upwards,  not  actually  naturalized,  shall  be  liable  to  be  apprehen^d, 
restrained,  secured,  and  removed  as  alien  enemies.  And  the  President  is  authorized  by 
proclamation  to  direct  the  conduct  to  be  observed  on  the  part  of  the  United  States  toward 
such  aliens;  the  manner  and  degree  of  the  restraint  to  which  they  shall  be  sutiject,  and 
in  what  cases,  and  upon  what  security,  their  residence  shall  he  permitted;  and  to  provide 
for  the  removal  of  those  who,  not  being  permitted  to  reside  within  the  United  States,  shall 
refuse  or  neglect  to  depart  therefrom;  and  to  establish  any  other  regulations  which  shall 
be  found  necessary  in  the  premises  and  for  the  public  safety.  It  provides,  however,  that 
such  aliens  not  bang  chargeable  with  actual  hostility  shall  be  allowed  the  full  time  to 
remove  stipulated  in  aay  existing  treaty  with  the  nation  to  which  they  belong,  (see  act  of 
July  6,  iSil,  3  Story's  Laws,  1*75,)  or.  when  no  such  treaty  exists,  the  President  may 
ascertain  and  declare  such  reasonable  time  as  may  be  consistent  with  the  public  safety 
and  according  to  the  dictates  of  humanity  and  national  hospitality.  All  courts,  state  or 
federal,  are  authorized  to  carry  the  provisions  of  this  law  into  e&ect.^SHARSWOOD. 
Bowyei's  Comm.  on  Const.  Law  Bng.  (2ed.  1S46)  164. 
(50)  ["  We  will  impose  the  same  law  on  foreign  merchants  that  tbey  have  imposed  on 
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a  place  in  magna  carta,  a  mere  interior  treaty  between  the  king  and  his  natural- 
bom  subjects;  which  occa.<;ions  the  learned  Montesquieu  to  remark 
with  a  degree  of  admiration,  "that  the  English  have  made  *the  pro-  [*26i 
tection  of  foreign  merchants  one  of  the  articles  of  their  national 
liberty. "C)  But  indeed  it  well  justifies  another  observation  which  he  has 
made,(j)  "that  the  Knghsh  know  better  than  any  other  people  upon  earth, 
how  to  value  at  the  same  time  these  three  great  advantages,  religion,  liberty, 
and  commerce."(5t)  Very  difierent  from  the  genius  of  the  Roman  people; 
who  in  their  tnanners,  their  constitution,  aad  even  in  their  laws,  treated 
commerce  as  a  dishonorable  employment,  and  prohibited  the  exercise  thereof 
to  persons  of  birth,  or  rank,  or  fortune:(/)  and  equally  different  from  the 
bigotry  of  the  canonists,  who  looked  on  trade  as  inconsistent  with  Christi- 
anity,(»)  and  determined  at  the  council  of  Mel6,  under  pope  Urban  II., 
A.D.  1090,  that  it  was  impossible  with  a  safe  conscience  to  exercise  any 
traffic,  or  follow  the  profession  of  the  law.(a') 

These  are  the  principal  prerogatives  of  the  king  respecting  this  nation's 
intercourse  with  foreign  nations;  in  all  of  which  he  isconadered  as  the  dele- 
gate or  representative  of  his  people.  But  in  domestic  affairs  he  is  considered 
in  a  great  variety  of  characters,  and  from  thence  there  arises  an  abundant 
number  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legislative  power;  and,  as 
such,  has  the  prerogative  of  rejecting  such  provisions  in  parliament  as  he 
judges  improper  to  be  passed.  The  expediency  of  which  constitution  has 
before  been  evinced  at  large,(jr)  I  shall  only  further  remark,  that  the  king 
is  not  bound  by  any  act  of  parliament,  unless  he  be  named  therein  by  special 
and  particular  words.  The  most  general  wOrds  that  can  be  devised  ("any 
person  or  persons,  bodies  politic  or  corporate,  &c.")  affect  not  him 
in  the  least,  if  *they  may  tend  to  restrain  or  diminish  any  of  his  [*363 
rights  or  interests.(_^){52)  For  it  would  be  of  most  mischievous 
consequence  to  the  public,  if  the  strength  of  the  executive  power  were  liable 
to  be  curtailed  without  its  own  express  consent,  by  constructions  and  impli- 
cations of  the  subject.  Yet,  where  an  act  of  parliament  is  expressly  made 
for  the  preservation  of  public  rights  and  the  suppression  of  public  wrongs, 
and  does  not  interfere  with  the  established  rights  of  the  crown,  it  is  said  to 
he  binding  as  well  upon  the  king  as  upon  the  subject:(3')  and,  likewise, 
the  king  may  take  the  benefit  of  any  particular  act,  though  he  be  not 
named.  (a)(53-56) 

(r)  Sp.L.%  IS.  bevlllbeoiie,  heshoaldbecartonllromthecbureh 

^        ao.«.  oIGod.1 

--■ ■ -    '  fhiaafi 


()  ll,RBp.  H. 


(t  patrinumio  dUiora.  pemfciwnm  urtflnu  navimo-  curiali  irl  negatinU  aoa  rerrrHl.qur  line  ptccali 

niwn  extrttre  pmhUiaHut.    C.  1.  S3,  3.     [We  furbld  mUime  non  prgralfl.    Ad.  CoririL  apad  Bam...  ..  ... 

Ihoae  vb«  are  noble  by  birtb  eoDBplcuoiia  ftom  the  [The  repeDlsiice  (o[  >  ravniHiO  bccomeB  ratlacLouB 

iplendoT  of  their  bonoiv  ■id  w«IUir  In  Ihelr      ''  "^ "  —  — -i—'-  •<• '—J —  -'  ■ * 

tHirimon;,  loeierclae  (mIDc  Bopemlcbiualocltlea.] 

{u)  Honu/  mercalor    viz  ntU  Buiwiiam  polalDeo  nanner  wll 

flacert:  el  ideonaUut  ChritUanii*  dtottttte  mrrcator;  iil  Ch.  2. 

atUsi  vtfiuaUtm.  ^pn^iaatvr  de  ecdrtia  Drt    Dtcret  '"^  "  """ 

(iierefore,  no  cbrieUan  ougbt  to  be  »  Irwler :  or,  if 


(51)  BntanEnglisb  court  will  not  enforce  an  agreement  coatraryto  the  policjrof 
England,  even  though  it  be  pennitted  by  the  law  or  the  conntry  where  made.  Rounlon 
V.  Ronsilon,  14  Law  Rpts.,  Chan.  Div.  369  (18S0). 

(51)  This  is  similar  in  principle  to  the  rule  that  public  property  cannot,  in  the  absence 
of  explicit  legislative  provisioDS  or  necessary  implication,  be  held  liable  for  local  im- 
provement assessments.    City  of  Clinton  v.  Hen.  Co.,  115  Mo,  566  (1S93). 

(53)  In  the  United  States  the  State  does  not  possess  the  crown's  common  law  pre- 
rogative of  having  its  debts  paid  in  preference  to  the  debts  of  other  creditors.  Mfddle- 
lexCo.  !>.  State  Bank,  etc,  39  N.  J.  Eq.  170  (1878).  The  State  is  not  bound  by  the 
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II.  The  king  is  conadered,  in  the  next  place,  as  the  generalissimo,  or  the 
first  in  military  command,  within  theldngdom.(57)  The  great  end  of  society 
is  to  protect  the  weakness  of  individuals  by  the  united  strength  of  the  com- 
munity: and  the  principal  use  of  government  is  to  direct  that  united  strength 
in  the  best  and  most  effectual  manner  to  answer  the  end  proposed.  Mon- 
archical government  is  allowed  to  be  the  fittest  of  any  for  this  purpose:  it 
follows  therefore,  from  the  very  end  of  its  institution,  that  in  a  monarchy  the 
military  power  must  be  trusted  ia  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the  king  has  the  sole 
power  of  raising  and  regulating  fleets  and  armies.  Of  the  manner  in  which 
they  are  raised  and  regulated  I  shall  speak  more,  when  I  come  to  consider 
the  military  state.  We  are  now  only  to  consider  the  prerogative  of  enlist- 
ing  and  of  governing  them:  which  indeed  was  disputed  and  claimed,  contrary 
to  all  reason  and  precedent,  by  the  long  parliament  of  king  Charles  I. ; 
but  upon  the  restoration  of  his  son,  was  solemnly  declared,  by  the  statute 
13  Car.  II.  c.  6,  to  be  in  the  king  alone:  for  that  the  sole  supreme  gov- 
ernment and  command  of  the  militia  within  all  his  majesty's  realms  and 
dominions,  and  of  all  forces  by  sea  and  land,- and  of  all  forts  and 
*263]  places  of  strength,  ever  was  and  is  the  ^undoubted  right  of  his 
majesty,  and  his  royal  predecessors,  kings  and  queens  of  England; 
and  that  both  or  either  house  of  parliament  cannot,  nor  ought  to,  pretend 
tothesame.{58) 

This  statute,  it  is  obvious  to  observe,  extends  not  only  to  fleets  and  armies, 
but  also  to  forts,  and  other  places  of  strength,  within  the  realm;  the  sole 
prerogative  as  well  of  erecting,  as  manning  and  governing  of  which,  belongs 
to  the  king  in  his  capacity  of  general  of  the  kingdom:(^)  and  all  lands 
were  formerly  subject  to  a  tax,  for  building  of  castles  wherever  the  king 
thought  proper.  This  was  one  of  the  three  things,  from  contributing  to  the 
performance  of  which  no  lands  were  exempted;  and  therefore  called  by  our 
Saxon  ancestors  the  timoda  necessitas:  sc.  pontis  reparatio,  arcis  amstrudh. 


atatutcfl  of  limitation,  dting  Broom  I^.  Max.  37.  Feop.  v.  Gilbert,  iSJohn.  937.  Stongh- 
ton  V.  Baker,  4  Mbis.  sai  (518).     Van  Kleek  v.  O'Hanfon,  i  Zah.  (N.J.)  588  (1848). 

(54)  According  to  the  authority  of  this  case  of  Van  Kleek,  lands  escheat  at  once 
without  ofSce  found.    Cain  v.  Monroe,  33  Ga.  105  (1S57). 

(55)  l^c  dischat^  in  bankruptcy  of  a  person  indebted  to  the  school  fund  as  a  bor- 
rower, does  not  afiect  the  State  as  a  creditor.  State  Conn.  v.  Shelton,  47  Conn.  405 
(1879).  The  defence  of  adverse  possession  may  be  set  np  bv  the  ITnited  States  in  an 
sction  to  try  the  title  to  real  estate.  Stanley  p.  Scwalby,  147  U.  S.  516  (i88a).  Although 
the  State  is  not  named  in  the  homestead  exemption  act,  we  are  of  opinion  that  debts  due 
it  as  well  as  to  individuals,  were  intended  to  be  and  are  embmced  within  its  provisions. 
In  this  case  the  homestead  of  a  defaulting  tax  collector  was  held  exempt  from  levy 
under  a  jodgment  obtained  against  him  by  the  State.  Ren  v.  Driskell.  11  Lea  (Tenn.] 
644  (1S83).  This  doctrine  was  applied  to  the  case  of  a  man  he  allowed  the  benefits  of 
the  "Betterment  Act,"  as  against  the  State  upon  whose  land  the  improvements  were 
made.     Fisk  v.  Briggs,  3  Fairfield  (Me.)  377  (1835). 

(56)  The  State  is  within  the  policy  of  exempting  statutes,  and  will  not  defeat  her  own 
policy  by  seizing  and  selling  for  taxes  property  exempted  tratn  levy  and  sale  for  debts— 
a  provision  for  the  benefit  of  the  wife  and  diildren  of  the  debtor.  Doe  ex  dem,  etc, 
V.  Deavois,  11  Cobb  (Ga.)  90  (1852). 

a)  The  idea  that  the  office  of  Eovemor  is  separable  from  that  of  commander-in- 
.  and  that  while  as  a  civil  magistrate  the  governor  tuay  be  exempt  from  the  writ  oJ 
mandamus,  as  commander-in-chief  he  is  subject  to  it.  is  not  warranted  by  the  Constitn- 
tion.     Mauran  Ad^'t.  Gen.  v.  Smith,  Uovemar,  etc.,  8  R.  I.  120  (1865). 

(58)  "  The  President  shall  be  commander-in-chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  States  when  called  into  the  octu^  service  of  the 
United  States."  Const  U.  S.  art.  3,  a.  3.— Sbarswood.  Bowycr's  Comm.  on  Const, 
fcaw  Bag.  (a  ed.  1846)  167. 
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el  expedilio  contra  hoslem.(c)(^())  And  this  they  were  called  upon  to  do  so 
otten,  that,  as  Sir  Edward  Coke  from  M.  Paris  assures  \is.{d)  there  were, 
in  the  time  of  Hen.  II.,  11 15  castles  subsisting  in  England.  The  inconve* 
□iences  of  which,  when  granted  out  to  private  subjects,  the  lordly  barons  of 
those  times,  was  severely  felt  by  the  whole  kingdom;  for,  as  William  of 
Newbui;gh  remarks  in  the  reign  of  king  Stephen,  "  erant  in  Anglia  quodam- 
tHodo  tot  reges  vel  potius  tyranni,  guot  domini  eastellorum:  "(60)  but  it  was 
felt  by  none  more  sensibly  than  by  two  succeeding  princes,  king  John  and 
king  Henry  III.  And,  therefore,  the  greatest  part  of  them  being  demolished 
in  the  herons'  wars,  the  kings  of  after-times  have  been  very  cautious  of 
saffi^ng  them  to  be  rebuilt  in  a  fortified  manner:  and  Sir  Edward  Coke 
lays  it  down,(«)  that  no  subject  can  build  a  castle,  or  house  of  strength 
embattled,  or  other  fortress  defensible,  without  the  license  of  the  king;  for 
the  danger  which  might  ensun,  if  every  man  at  his  pleasure  might  do  it.(6i) 

It  is  partly  upon  the  same  and  partly  upon  a  fiscal  foundation, 
to  secure  his  marine  revenue,  that  the  king  has  the  ^prerogative  of  [*364 
appointing  ports  and  havens,{i>^^  <"'  such  places  only,  for  persons 
and  merchandise  to  pass  into  and  out  of  the  realm,  as  he  in  his  wisdom  sees 
proper.  By  the  feodal  law  all  navigable  rivers  and  havens  were  computed 
among  the  regalia,{J)  and  were  sutgect  to  the  sovereign  of  the  state.  And 
in  England  it  hath  always  been  holden.  that  the  king  is  lord  of  the  whole 
shOTe,(^)(63)  and  particularly  is  the  guardian  of  the  ports  and  havens, 
which  are  the  inlets  and  gates  of  the  realm;(A)  and  therefore,  so  early  as  the 
reign  of  king  John,  we  find  ships  seized  by  the  king's  officers  for  putting  in 
at  a  place  that  was  not  a  legal  port,  (i  )  These  legal  ports  were  undoubtedly 
at  first  assigned  by  the  crown;  since  to  each  of  them  a  court  of  portmote 
is  incident,(y)  the  jurisdiction  of  which  must  flow  irom  the  royal  au- 
thority: the  great  ports  of  the  sea  are  also  referred  to,  as  well  known  and 
established,  by  statute  4  Hen.  IV.  c.  20,  which  prohibits  the  landing  else- 
where tmder  pain  of  confiscation:  and  the  statute  i  Eliz-  c.  1 1  recites,  that 
the  franchise  of  lading  and  discharging  had  been  frequently  granted  hy  the 
crown. 

Bat  though  the  king  had  a  power  of  granting  the  franchise  of  havens  and 
ports,  yet  he  had  not  Qie  power  of  resumption,  or  of  narrowing  and  confining 
their  limits  when  once  established;  but  any  person  had  a  right  to  load  or 
discharge  his  merchandise  in  any  part  of  the  haven:  whereby  Uie  revenue  of 
the  customs  was  much  impaired  and  diminished,  by  fraudulent  landings  in 
obscure  and  private  comers.  This  occasioned  the  statutes  of  i  Eliz.  c.  11. 
and  13  &  14  Car.  II.  c.  11,  §  14,  which  enable  the  crown  by  commission  to 

<c)  Oowel'i  Intonir.  UL 

'— .  ^v.  1.  ■» 
t)2lDrt. 


li)  2  liirt.  SL 
it)  t  InM.  a. 

ih2Hud.t 


(^)  [The  threefold  obligation:  that  U,  to  repair  bridges,  to  build  towen,  and  to  aerre 
against  the  enemy.] 

(60)  ["  There  were  in  BngUnd,  in  hct,  as  many  kings,  or  tyrants  nther,  aa  there  were 
loida  of  castles,"] 

(Gi)  Nicholson  v.  Williams,  6  L.  R.  Q.  B,  (1870^  633-40. 

(6a)  Navigable  vaten  are  public  property,  and  the  superintendence  and  rcKnlatlon  of 
tliem,  and  of  all  other  means  of  communication  between  difTerent  parts  of  the  State, 
clearly  come  within  the  general  powers  vested  in  our  legislature.  Charles  Riv.  Bridge 
V.  Warren  Bridge,  7  Pick.  (Moss.)  444  (1819).  Bowyer'a  Comm.  on  Const  Law  Bi^. 
(aed.  1846)  168.    Acta  of  Congress,  Mar.  j,  1887,  Aug.  13.  1S8S. 

{63)  A  public  port  often  indtides  more  than  the  bare  place  where  ships  lade  or  unlade; 
it  is  sometimes  extended  many  miles,  including  several  places  as  members  of  the  part, 
designating  one  as  a  port  of  entry,  and  another  as  a  port  of  delivery.  3  Bland  Ch.  {Hd. ) 
371  (1831). 
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ascertain  the  limits  of  all  ports,  and  to  assign  proper  wharfs  and  quays  in 
each  port,  for  the  exclusive  landing  and  loading  of  merchandise.  (64) 

The  erection  of  beacons,  light-houses,  and  sea-marks,  is  also  a 
♦265]     branch  of  the  royal  prerogative:  whereof  the  first  was  *anciently 

used  in  order  to  alarm  the  country,  in  case  of  the  approach  of  an 
enemy  and  all  of  them  are  signally  useful  in  guiding  and  preserving  vessels 
at  sea  by  night  as  well  as  by  day.  For  this  purpose  the  king  hath  the 
exclusive  power,  by  commission  under  his  great  seal,(£)  to  cause  them  to 
be  erected  in  fit  and  convenient  places,  (/)  as  well  upon  the  lands  of  the 
subject  as  upon  the  demesnes  of  the  crown:  whidi  power  is  usually  vested 
by  letters  patent  in  theofSceof  lord  high  admiral,  (m)  And  by  statutes 
Kiz.  c.  13,  the  corporation  of  the  trinity-house  are  empowered  to  set  up  any 
beacons  or  sea-marks  wherever  they  shall  think  them  necessary;  and  if  the 
owner  of  the  land  or  any  other  person  shall  destroy  them,  or  shall  take  down 
any  steeple,  tree,  or  other  known  sea-mark,  he  shall  forfeit  100/.,  or  in  case 
of  inability  to  pay  it,  shall  be  ipso  facto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  power  vested  in 
his  majesty,  by  statutes  12  Qax.  II.  c.  4,  and  29  Geo.  II.  c.  16,  of  prohibit- 
ing the  exportation  of  arms  or  ammunition  out  of  this  kingdom,  under 
severe  penalties:  and  likewise  the  right  which  the  king  has,  whenever  he  sees 
proper,  of  confining  his  subjects  to  stay  within  the  realm,  or  of  recalling 
them  when  beyond  the  seas.  By  the  common  Iaw,(»)  every  man  may  go 
out  of  the  realm  for  whatever  cause  he  pleaseth,  without  obtaining  the  king's 
leave;  provided  he  is  under  no  injunction  of  staying  at  home,  (which  liberty 
was  espres-sly  declared  in  king  John's  great  charter,  though  left  out  in  that  of 
Henry  III.:)  but,  because  that  every  man  ought  of  right  to  defend  the  king 
and  his  realm,  therefore  the  king  at  his  pleasure  may  command  him  by  his 
writ  that  he  go  not  beyond  the  seas,  or  out  of  the  realm,  without  license; 
and,  if  he  do  the  contrary,  he  shall  be  punished  for  disobeying  the  king's 
command.  Some  persons  there  anciently  were,  that,  by  reason  of  their 
stations,  were  under  a  perpetual  prohibition  of  going  abroad  without  license 

obtained;  among  which  were  reckoned  all  peers,  on  account  of 
*266]     their  being  counsellors  of  *the  crown;  all  knights,  who  were  bound 

to  defend  the  kingdom  from  invasions;  all  eccle^astics,  who  were 
expressly  confined  by  the  fourth  chapter  of  the  constitutions  of  Clarendon, 
on  account  of  their  attachment  in  the  times  of  popery  to  the  see  of  Rome; 
all  archers  and  other  artificers,  lest  they*sliould  instruct  foreigners  to  rival  us 
in  their  several  trades  and  manufactures.  This  was  law  in  the  times  of 
Britton,((')  who  wrote  iu  the  reign  of  Edward  I.:  and  Sir  Kdward  Coke(/) 
gives  us  many  instances  to  this  effect  in  the  time  of  Edward  III.  In  the 
succeeding  reign  the  affair  of  travelling  wore  a  very  different  aspect:  an  act 
of  parliament  being  niade,(y)  forbidding  all  persons  whatever  to  go  abroad 
without  license;  excepl  only  tiie  lords  and  other  great  men  of  the  realm;  and 
true  and  notable  merchants;  and  the  king's  soldiers.  But  this  act  was 
repealed  by  the  statute  4  Jac.  I.  c.  i.  And  at  present  everybody  has,  or  at 
least  assumes,  the  liberty  of  going  abroad  when  he  pleases.    Yet  undoubtedly 


B.W. 
t.  42.    Pcyn.  on  4  Hut.  {o\  C.  1!9 

'Xm\  ad.  iss.  1  Iqbl  iw. 


}[)  AM.  Cbi~M.    \  tax.  it.  m.  a.   Pryn.  on  4  Inst.         Xo\c.V&. 


(G4I  As  to  iBilniad  trsiuportation  between  states,  see  R.  R.  Co.  v.  Ri<Lbinond,  19  Wall, 
584  11873),  and  by  telegraph,  see  Fensacola  Tel.  Co.  v.  West  Un.  Co.,  96  U.  8.  i  (1877). 
The  power  of  coneresa  thereover  is  exclusive.  State  Freight  Tax,  15  Wall.  332.  Foster 
V.  Master,  94  U.  S.  346  (1877);  otherwise,  when  the  commerce  is  wholly  within  a  state, 
Ferveor  v.  Comm.,  5  Wall.  475,  93  U.  S.  99  (1876). 
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if  the  king,  by  writ  of  ng  fxeat  regnum^t^')  under  his  great  seal  or 
privy  seal,  thinks  proper  to  prohibit  him  from  so  doing;  or  if  the  king  sends 
a  writ  to  any  man,  when  abroad,  commanding  bis  return;  and,  in  either 
case,  the  subject  disobeys;  it  is  a  high  contempt  of  the  king's  prerogative, 
for  which  the  offender's  lands  shall  be  seized  till  he  return;  and  then  he  is 
liable  to  fine  and  imprisonment.  ('■)(66) 

III.  Another  capacity,  in  which  the  king  is  considered  in  domestic  affairs, 
is  as  the  fountain  of  justice  and  general  conservator  of  the  peace  of  the  king- 
dom. By  the  fountain  of  justice,  the  law  does  not  mean  the  author  or 
original,  but  only  the  distributer, {fi^')  Justice  is  not  derived  from  the  king, 
as  from  \u&  free  gift,  but  he  is  the  steward  of  the  public,  to  dispense  it  to 
whom  \t\sdue.(^s)  He  is  not  the  spring,  but  the  reservoir,  from  whence 
right  and  equity  are  conducted  by  a  thousand  channels  to  every  individual. 
The  original  power  of  judicature,  by  the  fundamental  principles  of 
society,  is  *lodged  in  the  society  at  large;  but,  as  it  would  be  im-  [*267 
practicable  to  render  complete  justice  to  every  individual,  by  the 
people  in  their  collective  capacity,  therefore  everj-  nation  has  committed  that 

(r)  IHkvk.  P.  cm.  (a)  Ad  hoeaalem  ertaba  ed  et  eteOui,  at  juiHllam 

^sEoJ  anfnnlL    BncL  L  8,  tr.  ],c  e. 


(65)  A  Statute  allowing  the  writ  of  tte  exeat,  being  in  restraint  of  personal  liberty, 
oiwbt  to  be  strictly  construed,  and  that,  too,  witti  reference  to  the  current  of  decision* 
and  the  usual  practice  existing  at  the  time  of  and  before  its  adoption;  hence  the  writ 
iaeoed  -without  a  complaint  filed  should  be  quashed.     Ramsey  v.  F07,  10  Ind.  495  (1S58). 

(66)  It  is  said  in  Lord  Bacon's  Ordinances,  No.  89,  that  "  towards  the  latter  end  of  the 
reign  of  king  James  the  First  this  writ  was  thonght  Moper  to  be  granted,  not  only  in 
respect  of  attempts  prejudicia.1  to  the  king  and  state,  (in  which  case  the  lord  chancellor 
granted  it  on  application  from  any  of  the  principal  secretaries,  without  showing  cause, 
or  upon  such  information  as  his  lordship  should  think  of  weight, )  hut  also  in  the  case 
of  interlopers  in  trade,  great  bankrupts,  in  whose  estates  many  subjects  migbt  be 
interested,  in  duels,  and  in  other  cases  that  did  concern  mulutndes  of  the  King's 
subjects." 

But  in  the  year  1734,  lord  chancellor  Talbot  declared  that  "  in  his  ei^rience  he  never 
knew  this  wnt  of  ne  exeat  regnuttt  granted  or  taken  out  without  a  bill  first  filed.  It  is 
true  it  was  originally  a  state  writ,  but  for  some  time,  though  not  very  long,  it  has  heea 
made  use  of  in  aid  of  the  subjects  for  the  helping  of  them  to  justice;  but  it  ougbt  not  to 
be  made  use  of  where  the  demand  is  entirely  at  law,  for  there  the  plaintifi' has  bail;  and 
he  ought  not  to  have  double  bail,  both  in  law  and  equity."     3P.Wn1s.311. 

The  use  and  object  of  this  writ  of  ne  exeat  regno  in  chancery  at  present  is  exactly  the 
same  as  an  arrest  *t  law  in  the  commencement  of  an  action,— viz.,  to  prevent  the  party 
from  withdrawing  his  person  and  property  beyond  the  jurisdiction  of  the  court  before  a 
judgment  could  beobtained  and  carried  into  execution;  so  where  there  is  a  suit  of  equity 
for  a  demand,  for  which  the  defendant  cannot  be  arrested  in  an  action  at  law,  upon  the 
affidavit  made  that  there  is  reason  to  apprehend  that  he  will  leave  the  kingdom  before 
the  conclusion  of  the  suit,  the  chancellor  by  this  writ  will  stop  him.  and  will  commit 
him  to  prison,  unless  he  produces  sufficient  sureties  that  he  wiU  abide  the  event  of  the 
suit,  ^ee  3  Com.  Dig.  31a.  The  affidavit  must  state  sufficient  proof  of  the  intention  of 
the  party  to  go  abroad,  and  the  plaintiff  must  swear  that  the  defendant  is  indebted  to 
him  a  certain  stmi,  which  sum  is  marked  npon  the  writ,  and  for  which  security  niust  be 
found.  3  Bro.  370.  And  if  the  sum  is  paid  into  court,  the  writ  will  be  discharged,  i  Ve& 
Jun.  96.— Christian. 

This  writ  of  ne  exeat  has  in  modem  times  been  applied  as  a  civil  remedy  in  chancery, 
to  prevent  debtors  escaping  from  their  creditors.  It  amounts,  in  ordinary  civil  cases,  to 
nouiing  more  than  process  to  hold  to  bail  or  compel  a  j>arty  to  give  security  to  abide 
the  decree.  In  this  cormtiy,  the  writ  of  ne  exeat  is  not  in  use  except  in  chancery,  for 
dril  purposes,  between  party  and  party.  No  citizen  can  be  sent  abroad,  or  under  the 
casting  law  of  the  land  prevented  from  going  abroad,  except  in  those  cases  in  which  he 
nay  be  detained  by  civil  process  or  upon  a  criminal  charge.  The  constitutions  of  several 
of  Uie  United  States  have  declared  that  all  people  have  a  natural  right  to  emigrate  from  the 
State,  and  have  prohibited  the  intermprion  of  that  right,  a  Kent's  Com.  34. — Shakswood. 

(67)  It  has  been  abolished  in  New  York,  and  its  place  has  been  taken  by  a  similar 
remedy  called  an  "  order  of  anest."  N.  Y.  Civ.  Code  Proc.  \\  548  and  ssa  See  U.  S. 
Rev.  Stat  {  717. 

»39 


>v  Google 


267-268  OF  THE  RIGHTS  [Book  I 

power  to  certain  select  magistrates,  who  witli  more  ease  and  expedition  can 
hear  and  determine  complaints;  and  in  England  this  authoritj'  has  imme- 
morially  been  exercised  by  the  king  or  his  substitutes.  He  therefore  has 
alone  the  right  of  erecting  courts  of  judicature;  for,  though  the  constitution 
of  the  kingdom  hath  intrusted  him  with  the  whole  executive  power  of  the 
laws,  it  is  impossible,  as  well  as  improper,  that  he  should  personally  carry 
into  execution  this  great  and  extensive  trust:  it  is  consequently  necessary 
that  courts  should  be  erected  to  assist  him  in  executing  this  power;  and 
equally  necessary  that,  if  erected,  they  should  be  erected  by  his  authority. 
And  hence  it  is  that  all  jurisdictions  of  couits  are  either  mediately  or  imme> 
diately  derived  from  the  crown,  their  proceedings  run  generally  in  the  king's 
name,  they  pass  under  his  seal,  and  are  executed  by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  before  our  con- 
stitution arrived  at  its  ftill  perfection,  our  kings  in  person  often  heard  and 
determined  causes  between  party  and  party.  But  at  present,  by  the  long  and 
uniform  usage  of  many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  several  courts,  (68)  which  are  the  grand  deposi- 
tories of  the  fimdamental  laws  of  the  kingdom,  and  have  gained  a  known 
and  stated  jurisdiction,  regulated  by  certain  established  rules,  which  the 
crown  itself  cannot  now  alter  but  by  act  of  parliament.  (/)  And,  in  order  to 
maintain  both  the  dignity  and  independence  of  the  judges  in  the  superior 
courts,  it  is  enacted  by  the  statute  13  W,  III.  c.  2,  that  their  commissions 
shall  be  made  (not  as  formerly,  durante  bene  pladia,  but)  quamdiu  bene  se 
gesserint,(^u)  and  their  salaries  ascertained  and  established;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses  of  parliament.    And 

now,  by  the  noble  improvements  of  that  law,  in  the  statute  of  i 
*268]     Geo.  III.  c.  33,  enacted  at  the  earnest  recommendation  of  *the  king 

himself  from  the  throne,  the  judges  are  continued  in  their  offices 
during  their  good  behavior,  notwithstanding  any  demise  of  the  crown, 
(which  was  formerly  held(a')  immediately  to  vacate  their  seats,)(69)  and 
tfieir  full  salaries  are  absolutely  secured  to  them  during  the  continuance  of 
their  commissions;  his  majesty  having  been  pleased  to  declare,  that  "he 
looked  upon  the  independence  and  uprightness  of  the  judges  as  essential  to 
the  impartial  administration  of  justice;  as  one  of  the  best  securities  of  the 
rights  and  liberties  ctf  his  subjects;  and  as  most  conducive  to  the  honor  of  the 
crown."  (x)(7o) 

(I)  3  Hawk.  P.  C.  2.  (w)  Lord  Ravm.  747. 

(n)  Dortiw  plcuarei  tet   u  loag  u  tbey  ■hall         \x)  Oam.  Jour.  S  Blu.  ITBl. 


(68J  Law  and  Cnitom  of  the  Conat;  Anson,  title  Courts. 

(6^)  All  their  commiMJona  became  vacant  upon  the  demise  of  the  crown,  till  they  were 
coDtinued  for  six  months  longer  by  i  Anne,  sUt.  i,  c.  8.  When  his  maieaty  was  pleased 
to  make  the  memorable  declaration  in  the  text,  be  introduced  it  by  observing,  "Upon 
granting  new  commissions  to  the  judges,  the  present  state  of  their  offices  fell  natnially 
under  considemtion.  In  consequence  of  tbe  late  act,  passed  in  the  reign  of  my  late 
glorious  predecessor  William  the  Third,  for  settling  the  succession  to  the  crown  in  my 
nmlly,  their  commissians  have  been  inade  during  their  good  behavior;  but,  notwith- 
standing that  wise  provision,  their  offices  have  determined  upon  the  demise  of  the  crown, 
or  at  the  expiration  of  six  months  afterwards,  in  every  instance  of  that  nature  whicii  has 
happened." — Christian. 

(^}The  learned  commentator  constderab^  exSKcrates  the  "  noble  improvemeot"  io 
the  law  eBected  by  i  Geo.  Ill,  c.  23.  "llie  in%pendence  of  the  iudgea,"aays  Mr. 
Hallam,  "  we  owe  to  the  act  of  settlement,  not,  as  ignorance  and  adulation  have  per- 
petually asserted,  to  George  III."     Const.  Hist  iii.  ifa. — Harcsavs. 

But  though  the  act  of  settlement  rendered  the  judges  independent  of  the  king,  they 
remained  dependent  upon  the  successor,  in  case  of  the  demise  of  the  crown,  for  reap- 
pointment It  ought  not  therefore  to  be  doubted  that  the  statute  Geo.  IIL  accomplidied 
■  valuable  ot>ject 
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In  criminal  proceedings,  or  prosecutions  for  oSences,  it  would  still  be  a 
higher  absurdity  if  the  king  personally  sat  in  judgment;  because,  in  regard 
to  these,  he  appears  in  another  capacity,  that  of  prosecutor.  All  offences  are 
either  against  the  king's  peace,  or  his  crown  and  dignity;  and  are  so  laid  in 
every  indictment.  For  though  in  their  consequences  they  generally  seem 
(except  in  the  case  of  treason,  and  a  very  few  others)  to  be  rather  ofiences 
gainst  the  kingdom  than  the  king,  yet  as  the  public,  which  is  an  invisible 
body,  has  delegated  all  its  power  and  rights,  wi^  regard  to  the  execution  of 
the  laws,  to  one  visible  magistrate,  all  afl^nts  to  that  power,  and  breaches 
of  those  rights,  are  immediately  offences  against  him  to  whom  they  are  so 
delegated  by  the  public.  He  is  therefore  the  proper  person  to  prosecute  for 
ail  public  offences  and  breaches  of  the  peace,  being  the  person  injured  in  the 
eye  of  the  law.  And  this  notion  was  carried  so  far  in  the  old  Gothic  consti- 
tution, (wherein  the  king  was  bound  by  his  coronation  oath  to  conserve  the 
peace, )  that  in  case  of  any  forcible  injury  offered  to  the  person  of  a  fellow- 
subject,  the  offender  was  accused  of  a  kind  of  perjury  in  having  violated  the 
king's  coronation  oath,  dicebatur  fregisse  j'uramenfum  regis  jura- 
ium.(j')  And  hence  also  arises  another  ^branch  of  the  prerogative,  [^269 
that  of  pardoning-  offences;(7i)  for  it  is  reasonable  that  he  only  who 
is  injured  should  have  the  power  of  forgiving.  (72)     Of  prosecutions  and 

(*)  Btiath.dtiti.TtOoa.i.i.e.S.    A  noOon  Bome-  mid  taeramtnltaii  domini  ngitfngtiK.    RbL  IVii.  25 
wliBtHlinlUrtothiaiiuTl)elbuiidliitheMlrn>r.c.l,  Edvi.  III.    [He  wu  Bald  to  have  bmken  tlie  (wom 
)5l    And  SD  ^ao,  when  the  Chief  Janice  Tborpe  oathot  theUoB.] 
••-niied  to  bo  banged  ftw  briber;,  ho  wa« 


"  The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  conrt,  and  in 
BDch  inferior  courta  as  Congress  may  from  time  to  time  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  durinr  good  behaTior, 
and  shall  at  stated  times  receive  for  their  services  a  cofflpensation,  which  shall  not  be 
diminiahed  during  their  continuance  in  office."  Const  U.  S.  art.  3,  s.  i.  "The  judges 
are  appointed  by  the  President,  by  and  with  the  advice  and  content  of  the  Senate." 
Ibid.  ai\  a,  8.  3. 

Judge  Stoij  has  remarked  that  the  salaries  of  judicial  officers  may  from  time  to  tiiqe 
be  altered  as  occasion  shall  require,  yet  so  as  never  to  lessen  the  allowance  with  which 
any  particular  judge  conies  into  office,  in  respect  to  him.  3  Storv  on  the  Const  493-  " 
wasevidentlyhia  opinion  that  when  the  salary  of  a  Judge  had   r  '  ' 


appointment  the  legislat 


s  view,  and  cites  The  Federalist,  No.  79.     i  Kent's  Com.  395.    The  contrary,  however, 

has  been  solemnly  adjudged  by  the  Supreme  Court  of  Pennsylvania  in  the  case  of  Com- 
monwealth V,  Mann,  5  Watts  &  Serg.  403.  Such  an  act  is  within  the  letter  of  the  con- 
atitntion,  and  within  its  spirit,  if  we  must  allow  that  the  great  object  of  the  provision 
was  to  secure  the  independence  of  the  jud^s.— Sharswood. 

(71)  A  aentence  may  be  commuted.  Ex  parte  Wells,  18  How.  307;  aa  to  efCect  of  a 
pardon;  see  U.  S.  v.  Harris,  i  Abb.  U.  S,  no.     Osbom  v.  U.  S.  474  ('875). 

(73)  "This  high  prerogative  is  inseparably  incident  to  the  crown,  and  Ihe  king  is 
intrusted  with  it  upon  especial  confidence  that  he  will  spare  those  only  whose  case,  could 
it  have  been  foreseen,  the  law  itself  may  be  presumed  willinj?  to  have  excepted  out  of  its 
general  rules,  which  the  wisdom  of  man  cannot  pOBubly  make  so  perfect  as  to  suit  every 
particular  case."  Co.  Litt  114,  b.  Hal.  P.  C.  104-  3  Inst.  333.  Show,  384.  The  power 
of  the  crown  to  pardon  a  forfeiture  and  to  grant  resbtution  can  only  be  exercised  where 
things  remain  in  statu  quo,  but  not  so  aa  to  afFect  legal  rights  vested  in  third  persons. 
Rex  V.  Amery,  2  Term  Rep.  569.  This  is  a  personal  trust  and  prerogative  in  the  king 
for  a  fountain  of  bountv  and  grace  to  his  subjects  as  he  observes  them  deserving  or  use- 
ful to  the  public, which  he  can  neither  by  erant  nor  otherwise  extinfpiish.  Per  Hott,  C.  J. 
Ld.  Raym.  214.  As  he  cannot  but  have  the  administration  of  pubhc  revenge,  so  he  can- 
not but  have  a  power  to  remit  it  by  bis  pardon  when  be  judges  proper.  Idem.  De 
Lolme  in  his  treatise  on  the  English  constitution  says  that  "the  reason  the  king  is 
deemed  to  be  directly  concerned  in  all  public  offences,  and  therefore  that  prosecutions 
for  them  are  to  be  carried  on  in  his  name,  arises  irom  the  circumstance  of  the  king's 
being  considered  the  universal  proprietor  of  the  kingdom."  Bk.  i,  c.  5.  This  principle 
reduces  the  people  in  theory  from  that  state  of  freedom  and  independence  which  they 
practically  enjoy,  to  the  degraded  level  of  a  Turkish  despotism,  where  in  truth  the 
moDarch  acts  as  though  he  were  proprietor  of  the  kingdom,  and  indulges  in  the  capridona 
Voi_  r.— 16.  a4i 
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pardons  I  shall  treat  more  at  large  hereafter,  and  only  mention  them  here  in 
this  cursory  manner  to  show  the  constitutional  grounds  of  this  power  of  the 
crown,  aud  how  regularly  connected  all  the  liuks  are  in  the  vast  chain  of 
prerogative.  (73) 

In  this  distinct  and  separate  existence  of  the  judicial  power(74)  in  a  peculiar 
body  of  men,  nominated  indeed,  but  not  removable  at  pleasure,  by  the  crown, 
consists  cue  main  preservative  of  the  public  liberty,  which  cannot  subsist  long 
iu  any  state  unless  the  administration  of  common  justice  be  in  some  degree 
separated  both  from  the  legislative  aud  also  &om  the  executive  power.  Were 
it  joined  with  the  legislative,  the  life,  liberty,  and  property  of  the  subject 
would  be  in  the  hands  of  arbitrary  judges,  whose  decisions  would  be  then 
regulated  only  by  their  own  c^inions,  and  not  by  any  fundamental  principles 
of  law;  which,  though  legislators  may  depart  from,  yet  judges  are  bound  to 
observe.  Were  it  joined  with  the  executive,  this  union  might  soon  be  an 
overbalance  for  the  legislative.  For  which  reason,  by  the  statute  of  16  Car. 
I.  c.  10,  which  abolished  the  court  of  Starchamber,  effectual  care  is  taken  to 
remove  all  judicial  power  out  of  the  hands  of  the  king's  privy  council;  who, 
as  then  was  evident  from  recent  instances,  might  soon  be  inclined  to  pronounce 
that  for  law  which  was  most  agreeable  to  the  prince  or  his  officers.  Nothing 
therefore  is  more  to  be  avoided,  in  a  free  constitution,  than  uniting  the 
provincesof  a  judge  and  a  minister  of  state.  (75)  And,  indeed,  that  the  ab- 
solute power  claimed  and  exercised  in  a  neighboring  nation  is  more  tolerable 
than  that  of  the  eastern  empires,  is  in  great  measure  owing  to  their  having 
vested  the  judicial  power  in  their  parliaments,  a  body  separate  and  distinct 
from  both  the  legislative  and  executive;  and,  if  ever  that  nation  recovers 
its  former  liberty,  it  will  owe  it  to  the  efforts   of  those   assemblies.     In 

Turkey,  where  every  thing  is  centred  in  the  sultan  or  his  min- 
♦270]     isters,  *despotic  power  is  in  its  meridian,  and  wears  a  more  dreadful 

aspect. 
A  consequence  of  this  prerogative  is  the  legal  ubiquity  of  the  king. 
(76)  His  majesty,  iu  the  eye  of  the  law,  is  always  present  in  all  his  courts, 
though  he  cannot  personally  distribute  justice,  {s)  His  judges  are  the  mirror 
by  which  the  king's  image  is  reflected.  It  is  the  legal  office,  and  not  the 
royal  person,  that  is  always  present  in  court,  always  ready  to  undertake 
prosecutions,  or  pronounce  judgment,  for  the  benefit  and  protection  of  the 
subject.  Aud  from  this  ubiquity  it  follows  that  the  king  can  never  be 
non-suit;(a)  for  a  nonsuit  is  the  desertion  of  a  suit  or  action  by  the  non- 

(c)  Toltnc.  c.  B.    £  Init.  186.  (a)  Co.  Lltt  139l 


Btkices  his  hundreds  apoa  the  hazard  of  the  die.  But  this  is  not  the  true  principle,  for  the 
king  cannot  in  this  country  dispose  of  a  single  rood  of  land,  or  suspend  the  liberty  of  any 
one  of  bis  lieges  for  an  hour,  without  due  process  of  law.  It  is  in  his  character  of  repre- 
sentative of  t&e  public  that  oSeuces  are  indicted  at  his  suit,  and  not  as  the  avenger  of 
injuries  committed  against  himself  that  cnminal  proceedings  are  said  to  be  at  his  suit— 
Currry. 

(^3)  "The  President  shall  have  power  to  grant  reprieves  and  pardons  for  oflence* 
against  the  United  States,  except  in  cases  of  impeachment"  Con^  U.  S.  art  a,  s.  1. — 
Shakswood. 

(74)  See  note  to  I  Bl.  147  citing  Mauran  Adjt-Genl.  v.  Smith,  Governor,  8  R.  1. 117,  aiS 
(1865]  as  to  the  independence  of  one  department  of  government  from  the  coercion  of  a 
co-ordinate  branch  thereof:  "The  judicial  authority  is  the  final  and  common  arbiter  pro- 
vided by  the  constitution  itself,  and  to  whose  decisions  all  others  are  subordinate," 
quoting  7  Story  on  the  Const.  345-7.     Beoll  v.  Beall,  8  Cobb  (Ga.)  338  (1850). 

i7S)  Bowyer's  Comm.  on  Const.  Law  Bng.  (3  ed.  1846)  173. 
76)  Ibid.  173. 
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appearance  of  the  plaintiff  in  court.(77)  For  the  same  reason,  also, 
in  the  forms  of  legal  proceedings,  the  king  is  not  said  to  appear  dy  his 
attorney,  as  other  men  do;  for  in  contemplation  of  law  he  is  always  present 
in  court.  (*) 

From  the  same  original,  of  the  king's  being  the  fountain  of  justice,  we 
may  also  deduce  the  prerogative  of  issuing  proclamations,  which  is  vested  in 
the  king  alone.  These  proclamations  have  been  a  binding  force,  when  (as 
Sir  Edward  Coke  observes)(f)  they  are  grounded  upon  and  enforce  the  laws 
of  the  realm.  For,  though  the  making  of  laws  is  entirely  the  work  of  a 
distinct  part,  the  legislative  branch,  of  the  sovereign  power,  yet  the  manner, 
time,  and  circumstances  of  putting  those  laws  in  execution  must  frequently 
be  left  to  the  discretion  of  the  executive  mi^strate.  And  therefore  bis  con- 
stitutions or  edicts  concerning  these  points,  which  we  call  proclamations,  are 
binding  upon  the  subject,  (78)  where  they  do  not  either  contradict  the  old 
laws  or  tend  to  establi^  new  ones;  but  only  enforce  the  execution  of  such 
laws  as  are  already  in  being,  in  snch  manner  as  the  king  shall  judge  neces- 
sary. Thus  the  established  law  is,  that  the  king  may  prohibit  any  of  his 
subjects  from  leaving  the  realm:  a  proclamation  therefore  forbidding 
this  in  general  for  three  weeks,  by  laying  *an  embargo  upon  all  [*27i 
shipping  in  time  ^  war,  {d  )  will  be  equally  binding  as  an  act  of 
parliament,  because  founded  upon  a  prior  law.  But  a  proclamation  to  lay  an 
embargo  in  time  of  peace  upon  all  vessels  laden  with  wheat  (though  in  the 
time  of  public  scarcity)  being  contrary  to  law,  and  particularly  to  statute  22 
Car.  II.  c.  13,  the  advisers  of  snch  a  proclamation,  and  all  persons  acting 
under  it,  found  it  necessary  to  be  indemni6ed  by  a  special  act  of  parliament, 
7  Geo.  III.  c.  7,  A  procltunation  for  disarming  papists  is  also  binding,  being 
only  an  execution  of  what  the  legislature  has  first  ordained:  but  a  proclama- 
tion  for  allowing  arms  to  papists,  or  for  disarming  any  protestant  subjects, 
will  not  bind;  because  the  first  would  be  to  assume  a  dispensing  power,  the 
latter  a  legislative  one;  to  the  vesting  of  either  of  which  in  any  single  person 
the  laws  of  England  are  absolutely  strangers.  Indeed,  by  the  statute  31 
Hen.  VIII.  c.  8,  it  was  enacted,  that  the  king's  proclamations  should  have 
the  force  of  acts  of  parliament;  a  statute  which  was  calculated  to  introduce 
the  most  despotic  tyranny,  and  which  must  have  proved  fatal  to  the  liberties 
of  this  kingdom,  had  it  not  been  luckily  repealed  in  the  minority  of  bis  suc- 
cessor, about  five  years  after. (e)(79) 

rv.  The  king  is  likewise  the  fountain  of  honor,  of  office,  and  of  privi- 
lege;(8o)  and  this  in  a  different  sense  from  that  wherein  he  is  styled  the 
fountain  of  justice;  for  here  he  is  really  the  parent  of  them.  It  is  impossible 
that  government  can  be  maintained  without  a  due  subordination  of  rank; 


(M  nnch.  1,  SL  (d)  4  Man.  m,  ITS. 
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(77)  Bat  tbe  attom^-general  may  enter  a  non  vuli  prosequi,  [he  wishe*  not  to  proM* 
cnte.l  wbicbbutfaeefic^of  anon-«niL    Co.  Litt  139.— Christian, 

(78')  JenniiigB  V.  Hnut,  New  Pound.  Sup.  Ct.  354  (Tucker,  1817). 

(79)  Frodamations,  and,  what  si«  often  equivalent  to  them,  orders  of  the  priTj 
council,  in  respect  of  subjects  of  revenue,  sometimes  issue  upon  public  grounds|  but  u 
ttaeae  are  always  examinable  in  parliament,  tbeir  abuse  for  any  continued  period  can 
iaadlj  occur;  yet,  being  the  assumption  of  a  dispensing  power,  vigilance  on  tbeir  pro- 
mulgatioD  cannot  be  too  stricL — Chitty. 

(80]  No  such  power  or  autbority  is  vested  in  our  government  as  in  that  of  England 
under  a  king.  The  legislature  can  grant  no  frsnchtse,  office  or  privilege  as  the  OTigi- 
nat  source  or  proprietor  of  civil  power  and  authority;  but  may  create  offices  and  couKr 
iiBncbises  and  pnvilegea  as  truils  to  be  used  for  the  public  good.  Toledo  Bh.  V.  B<Mid, 
10.8.660(1853).    Bowyer'a  Comm.  on  Const  Law  Eng.  (3  ed.  1846)  174. 
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that  the  people  may  know  and  distinguish  sach  as  are  set  over  them,  in  order 
to  yield  them  their  due  respect  and  obedience;  and  also  that  the  officers 
themselves,  being  encouraged  by  emulation  and  the  hopes  of  superiority,  may 
the  better  discharge  their  functions;  and  the  law  supposes  that  do  one  can  be 
so  good  a  judge  of  their  several  merits  and  services  as  the  king  himself  who 
employs  them.  It  has,  therefore,  intrusted  him  with  the  sole  power  of 
conferring  dignities  and  honors,  in  confidence  that  he  will  bestow  them 
upon  none  but  such  as  deserve  them.  And  therefore  all  degrees  of 
♦272]  *iiobility  and  knighthood,  and  other  titles,  are  received  Iqr  immediate 
grant  from  the  crown:  either  expressed  in  writing,  by  writs  or  letters 
patent,  as  in  the  creations  of  peers  and  baronets,  or  by  corporeal  investiture, 
as  in  the  creation  of  a  simple  knight. 

From  the  same  principle  also  arises  the  prerogative  of  erecting  and  dis- 
posing of  offices;  for  honors  and  offices  are  in  their  nature  convertible  and 
synonymous.  All  offices  under  the  crown  carry  in  the  eye  of  the  law  an 
honor  along  with  them;  because  they  imply  a  superiority  of  parts  and 
abilities,  being  supposed  to  be  always  filled  with  those  that  are  most  able  to 
execute  them.  And,  on  the  other  hand,  all  honors  in  their  original  had 
duties  or  offices  annexed  to  them:  an  earl,  comes,  was  the  conservator  or 
govemor  of  a  county;  and  a  knight,  miles,  was  bound  to  attend  the  king  in 
his  wars.  For  the  same  reason,  therefore,  that  honors  are  in  the  disposal  of 
the  king,  offices  ought  to  be  so  likewise;  and,  as  the  king  may  create  new 
titles,  so  may  he  create  new  offices,  but  with  this  restriction,  that  he  cannot 
create  new  offices  with  new  fees  annexed  to  them,  nor  annex  new  fees  to  old 
offices;  for  this  would  be  a  tax  upon  the  subject,  which  cannot  be  imposed 
but  by  act  of  parliament.  (X)  Wherefore,  in  13  Hen.  IV.  a  new  office 
being  created  by  the  king's  letters  patent  for  measuring  cloths,  with  a  new 
fee  for  the  same,  the  letters  patent  were,  on  account  of  the  new  fiee,  revoked 
and  declared  void  in  parliament.  (81 ) 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the  prerogative  of  con- 
ferring privileges  upon  private  persons,  (82)  Such  as  granting  place  or 
precedence  to  any  of  bis  subiects,(83)  as  shall  seem  good  to  lus  rt^al 


(81)  No  title  of  nobilitj  can  be  granted  by  apj  State  or  by  the  United  States;  and  no 
peraon  bolding  any  o£Bce  of  profit  or  trust  under  them  sh^l,  without  consent  of  Con- 

frMs,  accept  en  any  present,  emolument,  office,  or  title  of  any  kind  whatever,  from  any 
ing,  prince,  or  foreign  stale.  Const  U.  S.  art.  i,  a,  9,  lo.  In  cose  any  alien,  applying 
to  M  admitted  to  citizeDsbip,  shall  have  bome  any  hereditary  Utle  or  been  of  any  of  the 
orders  of  nobility  in  the  kingdom  or  state  from  which  he  came,  he  shall  at  the  time  of 
his  admission  make  an  express  renunciation  of  his  title  or  order  of  nobility  in  the  coort 
where  his  application  is  made,  which  shall  be  recorded  in  the  said  court  Act  of  Con- 
gress, 14  April,  1S03,  e.  I. 

The  power  of  appointment  to  office  under  the  United  States  is  vested  in  general  in  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate;  the  right  of  nomination 
being  in  the  President  But  Congress  may  by  law  vest  the  appointment  of  sudi  vatenar 
officers  as  they  may  think  proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
beads  of  department     Const  U.  S.  art  a,  a.  3.  — Sharswood. 

(81)  A  privilege  is  a  peculiar  right,  8  private  law,  conceded  to  particular  peisons  <x 
places  whereby  a  particular  man  or  coiporation  is  exempted  from  the  rigors  of  the  com- 
mon law,  as,  converting  aliens  into  denizens  whereby  certain  very  considerable  privileges 
of  natural  born  subjects  are  conferred  upon  them;  or  erecting  corporations  whereby  a 
number  of  private  persons  enjoy  many  liberties,  powers,  and  immunities  in  their  political 
capacity  01  which  they  were  utterly  incapable  in  their  natural.  Magill  v.  Brown,  i 
Brightly  Rpt.  380(1851).  For  a  definition  of  the  term  "privilege"  as  applied  to  a  judge, 
nee  Pike  v.  City  Chicago,  155  111.  661  (1S95),  holding  that  county  judges  may  hold  courts 
for  each  other. 

(83)  The  king  by  the  common  law  could  have  created  a  duke,  earl,  etc.,  and  conld  have 
given  him  precedence  before  all  others  of  the  same  rank,  a  prerogative  nat  imfrequently 
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wisdom:(^)  or  such  as  converting  aliens,  or  perstms  bom  ont  of  the  king's 
dominions,  into  denizens;  whereby  some  very  considerable  privileges  of 
natural-born  subjects  are  conferred  upon  them.  Such  also  is  the  prerogative 
of  erecting  corporations;  whereby  a  number  of  private  persons  are  unit^  and 
knit  together,  and  enjoy  many  liberties,  powers,  and  immunities  in 
tfaeii  politic  *capacity,  which  they  were  utterly  incapable  of  in  their  P273 
natural.  (84)  Of  aliens,  denizens,  natural-bom,  and  naturalized 
subjects  I  shall  speak  more  largely  in  a  subsequent  chapter;  as  also  of  cor- 
porations at  the  dose  of  this  took  of  our  commentaries.  (85)  I  now  only 
mention  them  incidentally,  in  order  to  remark  the  king's  prerogative  of 
making  them;  which  is  grounded  upon  this  foundation,  that  the  king,  having 
the  sole  administration  of  the  government  in  bis  hands,  is  the  best  and  the 
only  judge  in  what  capacities,  with  what  privileges,  and  under  what  distinc- 
tions his  people  are  the  best  qualified  to  serve  and  to  act  under  him.  A 
principle  which  was  carried  so  far  by  the  imperial  law,  that  it  was  determined 
to  be  the  crime  of  sacrilege  even  to  doubt  whether  the  prince  had  ap- 
pointed proper  officers  in  the  state.(A) 

V.  Another  light,  in  which  the  laws  of  England  consider  the  king  with 
regard  to  domestic  concerns,  is  as  the  arbiter  of  commerce,(86)  By  com- 
merce I  at  present  mean  domestic  commerce  only.  It  would  lead  me  into 
too  large  a  field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  its  privileges,  regulations,  and  restrictions;  and  would  be  also  quite 
beside  the  purpose  of  these  commentaries,  which  are  confined  to  the  laws  of 
England;  whereas  no  municipal  laws  can  be  sufficient  to  order  and  determine 
the  very  extensive  and  complicated  aJbirs  of  traffic  and  merchandise;  neither 
can  they  have  a  proper  authority  for  this  purpose.  For,  as  these  are  trans- 
actions carried  on  between  subjects  of  independent  states,  the  municipal  laws 
of  one  will  not  be  regarded  by  the  other.  For  which  reason  the  a%irs  of 
commerce  are  regulated  by  a  law  of  their  own,  called  the  law  merchant,  or 
lex  mercatoria,  which  all  nations  agree  in  and  take  notice  of.(87)  And  in 
particular  it  is  held  to  be  part  of  the  law  of  England,  which  decides  the 
causes  of  merchants  by  the  general  rules  which  obtain  in  all  commercial 

{a)  \  IhL  361. 

(At  DiipalamUprtMfwiajadielomiiKyporM:  •_  ... ^ 

rfiorif  nHm  iiuliir  at,  iS'SbUart  an  ia  dtonw  *«.  <puM  whom  (boempeioi  ih&ll  li>Te  cti 
tligeHtimperalor.    CV.D.S.    (ItblKlt flttodtaiiate 


exeicued  in  ancient  times;  but  it  waa  reatrained  by  Uic  31  Hen.  VIII.  c  10,  whicb  aetU« 
the  place  or  precedence  of  all  the  nobility  and  great  officers  of  state. — Christian. 

(84)  In  England  franchises  are  now  granted  by  the  legiatature  instead  of  by  the  crown 
aa  fonnerly.     Tied.  Real  Prop.  598  (ooU)  a  ed.  189a. 

(S5)Tbe  power  to  eatablish  a  nnifonn  rule  of  naturalization  is  vested  in  Congress. 
Const.  U.  S.  art  3,  s.  8.  The  prevailinf;  opinion  is  that  this  power  is  exclusive,  in  other 
worda,  that  when  Congreaa  have  exercised  it  the  States  are  precluded  from  doing  the 
-"     ■■»Com.4;       ""  '     "  


same  thing,    i  Kent's  Com.  434.    There  is  no  expreu  power  in  Congress  to  erect  corpora- 

.; —      > -•'tn  to  delegate  to  them  such  a  power  was  rejectnl  in  the  fcderr'  — 

Congress  can  grant  a  charter  as  an  incident  to  the  powers  g 


tions.  A  proposition  to  delegate  to  them  such  a  power  was  reject«l  in  the  lederal' 
Whether  Congress  can  grant  a  charter  as  an  incident  to  the  powers  gnu 
and  a  means  of  carrying  them  into  execution,  is  a  much-vexed  question,  upon  whicl 


Gonstitntionality  of  a  federal  bank  depends.— -Shars wood. 

(86)  The  power  to  establish  and  regulate  markets  falls  within  the  police  power  of  the 
State*,  and  may  be  delegated  by  a  State  to  a  municipal  corporation.  Jacksanville  v.  Led- 
with,  36  Fla.  188  ( 1890]. 

(87)  The  law  of  nations,  including  the  lex  mercatoria,  is  a  part  of  the  BngUata  com- 
mon  WW,  and  the  English  common  law  is  a  part  of  the  law  of  Indiana.  Commis.  v. 
Bright,  18  Ind.  95  (iSSi),  aSnning  the  same  doctrine  in  PiaU  v.  Eads,  1  Black.  (Ind.) 
83  (1 830}.  Benson  v.  Chapman,  8  Mann.  Grange  &.  Scott,  (Com.  B.)  966  (1849). 
Bowyei's  Conun.  on  Const  Law  Bng-  (sed.  1846}  176.  Th^  Ux  mercatoria  n  fATi  at 
the  comioon  Uw  of  the  U.  8. 
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countries;  and  that  often  even  in  matters  relating  to  domestic  trade,  as  for 
instance,  with  regard  to  the  drawing,  the  acceptance,  and  the  transfer  of 

inland  bills  of  exchange.(i)(88) 
*274]         *With  us  in  England,  the  king's  prerogative,  so  far  as  it  relates  to 
mere  domestic  commerce,  will  hUl  principally  under  the  following 
articles: — 

First,  the  establishment  of  public  marts  or  places  of  buying  and  selling, 
such  as  markets  and  fairs,  with  the  tolls  thereunto  belonging.  These  can 
only  be  set  up  by  virtue  of  the  king's  grant,  or  by  long  and  immemorial 
usage  and  prescription,  which  presupposes  such  a  grant.  (*)  The  limitation 
of  these  public  resorts  to  such  time  and  such  place  as  may  be  most  convenient 
for  the  neighborhood,  forms  a  part  of  economics,  or  domestic  polity,  which, 
considering  the  kingdom  as  a  large  family,  and  the  king  as  the  master  of  it, 
he  clearly  has  a  right  to  dispose  and  order  as  he  pleases.  (89) 

Secondly,  the  regulation  of  weights  and  measures.  These,  for  the  advan- 
tage of  the  public,  ought  to  be  universally  the  same  throughout  the  ktng- 
dom;(9o)  being  the  general  criterions  which  reduce  all  things  to  the  same 
or  an  equivalent  value.  But,  as  weight  and  measure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that  they  be  reduced 
to  some  fixed  rule  or  standard;  which  standard  it  is  impossible  to  fix  by  any 
written  law  or  oral  proclamation;  for  no  man  can,  by  words  only,  give  another 
an  adequate  idea  of  a  foot-rule,  or  a  pound-weight.  It  is  therefore  necessary 
to  have  recourse  to  some  visible,  palpable,  material  standard;  by  forming  a 
comparison  with  which  all  weights  and  measures  may  be  reduced  to  one 
uniform  size:  and  the  preri^ative  of  fixing  this  standard  our  ancient  law 
vested  in  the  crown,  as  in  Normandy  it  belonged  to  the  duke.  (/)  This  stand- 
ard was  originally  kept  at  Winchester,  and  we  find  in  the  laws  of  king 
Edgar(m)  near  a  century  before  the  conquest,  an  injunction  that  one  measure, 
which  was  kept  at  Winchester,  should  be  observed  throughout  the  realm. 
Most  nations  have  regulated  the  standard  of  measures  of  length  by 
*275]  *comparison  withthe  partsof  thehumanbody;  as  the  palm,  the  hand, 
the  span,  the  foot,  the  cubit,  the  ell  {ulna,  or  arm,)  the  pace,  and 
the  fathom.  But,  as  these  are  of  difierent  dimension  in  men  of  different 
proportions,  our  ancient  historian5(n)  inform  us,  that  a  new  standard  of 
longitudinal  measure  was  ascertained  by  king  Henry  the  First,  who  com- 
manded that  the  ulna,  or  ancient  ell,  which  answers  to  the  modem  yard, 
should  be  made  of  the  exact  length  of  his  own  arm.  And,  one  standard  of 
measures  of  length  being  gained,  all  others  are  easily  derived  from  thence: 
those  of  greater  length  by  multiplying,  those  of  less  by  subdividing,  that 
original  standard.  Thus,  by  the  statute  called  compositio  ulnarum  el  peril- 
carutnX^^')  five  yards  and  a  half  make  a  perch;  and  the  yard  is  subdivided 


(I)  Qt.  Oaattiim,  c  10. 


JJ 


(88)  "  Congress  have  power  to  regulate  commerce  with  foreign  natioiiB,  and  among  the 
•ereral  States,  and  with  the  Indian  tribes,"  Const.  U.  S.  art.  i,  s.  8  How  far  this  power 
is  exclusively  vested  in  Congress,  see  Lewis  on  Federal  Power  over  Commerce. 

{89)  For  an  interesting  case  wherein,  by  an  information  in  the  nature  of  a  bill  in 
equity,  the  city  of  Detroit  was  restrained  mim  discontinuing  a  public  market  in  that 
city.     See  Taggart,  Alty.  Genl.  v.  City  Detroit,  71  Mich,  103  (1890). 

(90)  The  inspection  and  regulation  of  weights  and  measurca  hare  always  been  re- 
garded as  proper  subjects  of  police  supervision.  State  v.  Peel  S.  P.  Cool  Co.,  36  W.Va. 
8iq  (189a). 

(91)  [Composition  of  yards  and  perches.] 
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into  three  feet,  and  each  foot  into  twelve  inches;  which  inches  will  be  eat^  of 
the  length  of  three  grains  of  barley.  Superficial  measures  are  derived  by 
squaring  those  of  length:  and  measures  of  capacity  by  cubing  them.  The 
standard  of  weights  was  originally  taken  from  corns  of  wheat,  whence  the 
lowest  denomination  of  weights  we  have  is  still  called  a  grain;  thirty-two  of 
which  are  directed,  by  the  statute  called  compositio  mensurarumX'i'i)  to 
compose  a  penny-weight,  whereof  twenty  make  an  ounce,  twelve  ounces  a 
pound,  and  so  upwards.  And  upon  these  principles  the  first  standards  were 
made;  which,  being  originally  so  fixed  by  the  crown,  their  subsequent  regu- 
ilations  have  been  generally  made  by  the  king  in  parliament.  TTius,  under 
king  Richard  I.,  in  his  parliament  holden  at  Westminster,  A.  D.  1 197,  it  was 
ordained  that  there  should  be  only  one  weight  and  one  measure  throughout 
the  kingdom,  and  that  the  custody  of  the  assize,  or  standard  of  weights  and 
measures,  should  be  committed  to  certain  persons  in  every  city  and  bor- 
ough;((»)  from  whence  the  ancient  office  of  the  king's  aulnager  seems  to  have 
been  derived,  whose  duty  it  was,  for  a  certain  fee,  to  measure  all  cloths  made 
for  sale,  till  the  office  was  abolished  by  the  statute  11  &  13  W.  III. 
c.  20.  In  king  John's  time,  this  ordinance  of  king  Richard  was  *fre-  [*276 
quently  dispensed  with  for  money,  (/)  which  occasioned  a  provision 
to  be  made  for  enforcing  it,  in  the  great  charters  of  king  John  and  his  son.(;) 
These  original  standards  were  called  pondus  regis,{r')  and  mensura  domini 
'■'jf";(^)(93)  aid  are  directed  by  a  variety  of  sut^equent  statutes  to  be 
kept  in  the  exchequer,  and  all  weights  and  measures  to  be  made  conforma- 
ble thereto.(/)  But,  as  Sir  Kdward  Coke  observes,(u)  though  this  hath  so 
often  by  authority  of  parliament  been  enacted,  yet  it  could  never  be  effected; 
so  forcible  is  custom  with  the  multitude.  (94) 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the  king's  preroga- 
tive,  as  the  arbiter  of  domestic  commerce,  to  give  it  authority  or  make  it 
current.      Money    is    an    universal    medium,    or    common    standard,   by 

(a1  Hoved.  Hatth.  PsriK  (I)  FM.  %  ]2. 

(1)  M  Edw.  in.  («.  1,  c  12.  2S  Edw.  m.  it  G,  c.  10. 

M  RID.  II.  c  ».  8  Hen.  VL  e.  h.  11  Hen.  VI.  c.  B. 

II  Hen.  VII  c  4.    22  Cu.  IL  c.  B. 
(u)  2  Hut.  II. 


,3iUCoi]     , 

(93)  [The  kine's  weight— the  meaauxe  of  the  lord,  the  king.] 

(94)  The  regnlatioD  of  weights  and  meoBureB  canaot  with  proi        ^  .   . 
king's  prerogntive;  for  from  vtagna  charla  to  the  present  time  there  are  above  twenty 


>  important  cases  upon  this  subject  faBve  been  determined  by  the  court 
of  king's  bencn:  one  was,  that  although  there  had  been  a  custom  in  a  town  to  sell 
batter  bj;  eighteen  ounces  to  the  pound,  yet  the  jury  of  the  conit-leet  were  not 
justified  in  selling  the  butter  of  a  peison  who  aold  pounds  lesa  than  that,  but  more 
than  Mxteen  oimces  each,  the  statutable  weight.  3  T.  R.  371.  In  the  other  it  was 
determined  that  nopractice  or  usage  could  countervail  the  statutes  n  Car.  It.  c.  8, 
and  aa  &  aj  Car.  IT.  c.  13,  which  enact,  that  if  any  peison  shall  either  sell  or  buy 

Sain  or  salt  by  any  other  measure  than  the  Winchester  bushel,  he  shall  forfeit  forty 
UlingB,  and  also  the  value  of  the  grain  or  salt  so  sold  or  bought;  one  half  to  the 
poor,  ^e  other  to  the  informer.  The  King  and  Major,  4  T.  R.  750.  5  T.  R.  353.— 
Chkistian. 

The  power  to  fix  the  standard  of  weights  and  measures  is  tn  Congreaa.  Const.  U.  S. 
art  1,3.8.  This  power  has  not  as  yet  bren  exercised  except  in  regard  to  the  custom- 
houses of  the  United  States,  and  by  distributing  a  complete  set  of  all  the  weights  and 
measnres  adopted  as  standards  for  the  use  of  the  several  custom-houses,  to  be  delivered 
to  the  governor  of  each  State  in  the  Union  or  snch  person  as  he  may  appoint,  for  the 
use  of  the  States  respectively,  to  the  end  that  a  uniform  standard  of  weights  and  meas- 
ures may  be  established  throughout  the  United  States.  Resolqtipn  of  Congress,  June  14, 
1S36.    4  Story's  Laws,  35I9.-^harswood. 
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comparison  with  which  the  value  of  all  merchaadise  may  be  ascertained;(95) 
or  it  is  a  sign  which  represents  the  respective  values  of  all  commodities. 
Metals  are  well  calculated  for  this  sign,  because  they  are  durable  and  are 
capable  of  many  subdivisions;  and  a  precious  metal  is  still  better  calculated 
for  this  purpose,  because  it  is  the  most  portable.  A  metal  is  also  the  most 
proper  for  a  common  measure,  because  *it  can  easily  be  reduced  to  the  same 
standard  in  all  nations:  and  every  particular  nation  fixes  on  it  its  own  im- 
pression, that  the  weight  and  standard  (wherein  consists  the  intrinsic  value) 
may  both  be  known  by  inspection  only.  (96) 

As  the  quantity  of  predous  metals  increases,  that  is,  the  more  of  them  there 
is  extracted  from  the  mine,  this  universal  medium,  or  common  sign,  will  sink 
in  value,  and  grow  less  precious.     Above  a  thousand  millions  of  bullion  are 

calculated  to  have  been  imported  into  Europe  fiom  America  within 
♦277]     less  than  three  centuries;  and  the  quantity  is  daily  increasing.     *The 

consequence  is,  that  more  money  must  be  given  now  for  the  same 
commodity  than  was  given  a  hundred  years  ago.  And,  if  any  accident  were 
to  diminish  the  quantity  of  gold  and  silver,  their  value  would  proportionably 
rise.  A  horse,  that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth 
twenty;  and,  by  any  failure  of  current  specie,  the  price  may  be  reduced  to 
what  it  was.  Yet  is  the  horse,  in  reality,  neither  dearer  nor  cheaper  at  one 
time  than  another:  for,  if  the  metal  which  constitutes  the  coin  was  formerly 
twice  as  scarce  as  at  present,  the  commodity  was  then  as  dear  at  half  the 
price  as  now  it  is  at  the  whole.(97) 


(95)Por  "1  "We  discnwion  of  the  whole  subject  of  "money"  and  its  relation  to 
government,  tee  the  prevailing  and  dissenting  opiniont  in  the  Legal  Tender  caaes,  etc, 
13  Wall.  4^7  (1S70).  Bl.  is  dted  by  Field,  p.  650.  The  court  herein  reaffirm  the  con- 
Btitutionahty  of  the  Legal  Tender  acta  when  applied  to  contracts  made  before  their 
passage,  A  contract  payable  in  gold  is  discharged  by  the  payment  orao  numy  dollan  in 
legal  tender  notes  as  the  gold  was  worth  on  the  day  payment  was  due  ander  the  contract. 
Wills  V.  Allison,  4  Heislc.  (Tenn.)  393  (1871).  Contra:  If  the  act  of  Congress,  Feb.  35, 
1861,  making  treasury  notes  legal  tender,  be  conatitutianal,  then  such  notes  and  gold 
coin  stand  upon  the  same  footing,  and  each  is  a  legal  tender.  In  law  they  are  eqnal  in 
value,  and  courts  can  auSer  no  averment,  nor  hear  any  proof  to  the  contiaiy.  Hender- 
son V.  McPike,  35  Mo.  260(1864).  Tlie  queadon  of  "money"  is  fully  discussed  in  Lick 
V.  Poullcner,  15  Cal.  405-438  (1864), 

(96)  1  Schonl.  Pera.  Prop.  (3  ed.  1S84I  sec.  336,  337. 

(97)  In  considering  the  prices  of  articles  in  ancient  times,  regard  must  always  be  had 
to  the  weight  of  the  shilling,  or  the  quantity  of  silver  which  it  contained  at  different 
periods.  Prom  the  conquest  till  the  twentieth  year  of  Bdw.  III.  a  pound  steriing  w«s 
actually  a  pound  troy-weight  of  silver,  which  was  divided  into  twenty  shillings;  ao  if  ten 
pounds  at  that  time  were  tue  price  of  a  horse,  the  same  quantity  of  nlver  was  paid  for  it 
as  is  now  given,  if  its  price  is  thirty  pounds. 

This  therefore  is  one  great  cause  of  the  apparent  difference  in  the  prices  of  commodi- 
tiea  in  ancient  and  modem  times.  About  the  year  IJ47,  Edward  HI.  coined  twenty-two 
shillings  out  of  a  pound;  and  five  years  afterwards  he  coined  twen^>five  shillings  out 
of  the  same  quantity.  Henry  V.,  in  the  beginning  of  his  reign,  divided  the  ponnd  Into 
thirty  shillings,  and  then  of  consequence  the  shilling  was  double  the  weight  of  a  shilling 
at  present.  Henry  VII.  increased  the  number  to  forty,  which  was  the  ^ndard  nimiber 
till  the  beginning  of  the  reign  of  Elizabeth.  She  then  coined  a  pound  sterling  of  diver 
into  sixty-two  shillings.  And  now  by  56  Geo.  III.  c.  68,  the  pound  troy  of  standard  ' 
silver,  eleven  ounces  two  pennyweights  fine,  etc,  may  be  coined  into  sixty-six  shillings. 
See  "  Money,"  in  the  Index  to  Hume's  Hist  Dr.  Adam  Smith,  at  the  end  of  his  fiist 
volume,  has  given  tables  specifying  the  average  prices  of  wheat  for  five  hundred  and  fifty 
years  back,  and  has  reduced  for  each  year  the  money  of  that  time  into  the  money  of  the 
present  day.     But  in  his  calculation  he  has  called  the  pound  since  Elizabeth's  time  dxty 


shillings.  Taking  it  at  that  rate,  we  may  easily  find  the  equivalent  in  modem  moneT 
of  any  sum  in  ancient  time,  if  we  know  the  numberof  shillings  which  weighed  a  pound, 
by  this  simple  rule;  As  the  number  of  shillings  in  a  pound  at  that  time  is  to  sixty,  so  is 


any  sum  at  that  time  to  its  equivalent  at  present;  as  for  instance,  in  the  time  of  Henry 

v.,  as  thirty  shillings  are  to  sixty  shillings  now,  so  ten  pounds  then  were  eqnal  to  twenty 
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The  coming  of  money  is  in  all  states  the  act  of  the  sovereign  power,  for  the 
reason  just  mentioned,  that  its  value  may  be  known  on  inspection.  (98) 
And  with  respect  to  coinage  in  general,  there  are  three  things  to  be  cou^d- 
ered  therein;  the  materials,  the  impression,  and  the  denomination. 

With  regard  to  the  materials,  Sir  Edward  Coke  lays  it  downiCi^)  that  the 
money  of  England  must  either  be  of  gold  or  silver;  and  none  other  was  ever 
issued  by  the  royal  authority  till  1672,  when  copper  farthings  and  half-pence 
were  coined  by  king  Charles  the  Second,  and  oniered  by  proclamation  to  be 
current  in  all  payments  under  the  value  of  sixpence,  and  not  otherwise.  But 
this  copper  coin  is  not  upon  the  same  footing  with  the  other  in  many  respects, 
particidarly  with  regard  to  the  offence  of  counterfeiting  it.  And,  as  to  the 
silver  coin,  it  is  enacted  by  statute  14  Geo.  III.  c.  43,  that  no  tender  of  pay- 
ment in  silver  money,  exceeding  twenty-five  pounds  at  one  time,  shall  be  a 
sufficient  tender  in  law  for  more  than  its  value  by  weight,  at  the  rate  of  55. 
2d.  an  ounce.  (99) 

As  to  the  impression,  the  stamping  thereof  is  the  unquestionable  preroga- 
tive of  the  crown:  for,  though  divers  bishops  and  monasteries  had  formerly 
the  privilege  of  coining  money,  yet,  as  Sir  Matthew  Hale  observes,  (if)  this 
was  usually  done  by  special  grant  from  the  king,  or  by  prescription,  which 
supposes  one;  and  therefore  was  derived  from,  and  not  in  derogation  of,  the 
royal  prerogative.  Besides  that,  they  had  only  the  profit  of  the  coin- 
age, and  not  the  power  of  ^instituting  either  the  impression  or  {^278 
denomination;  but  had  usually  the  stamp  sent  them  from  the  ex- 
chequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to  pass  current,  is 


patmdsofprMeiit  money.  The  increase  in  the  qnantiW  of  the  predona  metals  does  not 
nccesssrily  increase  the  price  of  articles  of  commerce;  for  if  the  qnoDtities  of  these  arti- 
cles are  angmented  in  the  same  proportion  as  the  quanti^  of  money,  it  is  clear  there  will 
be  the  same  nse,  demand,  or  price  lor  money  as  benm,  and  no  effect  will  be  produced  in 
the  price  of  commodities. 

If^gold  and  silver  could  have  been  kept  in  the  conntry,  the  immense  increase  of  paper 
cnrrency,  or  substitution  of  paper  for  coin,  wonld  have  dimiaished  its  value,  and  have 
increased  the  prices  of  labor  and  commodities  for  beyond  the  efiect  that  has  been  pro- 
duced by  the  discovery  of  the  mines  in  America.  The  effect  thej  have  produced  is 
geoeiBl,  and  extended  to  the  whole  world;  bnt  the  increase  of  our  paper  has  only  a 
tendency  to  lessen  the  value  of  money  at  home,  which  never  can  take  place  to 
any  mat  degree,  as  it  will  naturally  seek  a  better  market,  or  be  carried  where  more 
will  he  given  for  it;  and  by  the  substitution  of  a  cheaper  medium  of  commerce,  the 
difierence  iu  value  is  added  to  the  capital  or  to  the  real  strength  of  the  nation.  Gold 
and  diver  form  an  inoiguificant  part  of  the  real  wealth  of  a  commercial  country. 
The  whole  quantity  of  specie  in  the  country  has  been  estimated  at  about  twenty 
millions  only, — much  less  than  what  is  raised  in  one  year  for  the  support  of  Govern- 
ment. — Cb  aisn  Air. 

('98]  See  supra.  The  question  as  to  whether  Congress  can  make  anything  except 
gold  and  mlver  a  legal  tender,  has  been  decided  both  ways  by  the  Supreme  Court; 
&8t  in  Hepburn  v.  Griswold,  8  Wall.  603  (1869),  it  decided  that  com  only  could  dischanc 
a  debt  contracted  when  coin  only  was  the  legal  currency:  then  in  Qie  Legal  Tender 
CaKs,  12  Wall.  457  (1S70I,  this  decision  was  reversed,  and  paper  notes  held  to  be  lawfill. 
State  courts  have  generally  sustained  the  constitutionality  of  the  Legal  Tender  act,  see 
Hetrpn.  Bk.  v.  Van  Dyck,  37  (N.  Y.)4oo.  Van  Hussan  v.  Kanouse,  13  Mich.  303. 
Lick.  V.  Faulkner,  35  (Cal.)  404;  45  (N.  H.)  434;  18  (Wis.)  140;  especially  ably  written 
^nions  were  given  by  the  Supreme  Court  of  the  State  of  Pennsylvania  In  the  Legal 
lender  Cases,  seven  in  number  reported  in  53  (Fa.)9(i866):  these  opinions  exhaustively 
review  the  historical  not  less  than  the  legal  phase  of  this  highly  Important  question. 
The  opposite  view  is  htrongly  presented  by  the  historian,  George  Bancroft.  See  also,  33 
(Ind.)  141  (1865);  i6{Ia.)  344(1864). 

(99)  This  was  a  clause  in  a  temporary  act,  which  was  contianed  till  1783,  dnce  whldi 
time  I  do  not  find  that  it  has  been  revived.— CsKisn an. 
249 
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likewise  in  the  breast  of  the  lcing;(ioo)  and,  if  anyuaasual  pieces  are  coiaed, 
that  value  must  be  ascertained  by  prodamatiou.  In  order  to  fix  the  value, 
the  weight  and  the  fineness  of  the  metal  are  to  be  taken  into  consideratioD 
together.  When  a  given  weight  of  gold  or  silver  is  of  a  given  fineness,  it  is 
then  of  the  true  standard,  (x)  and  called  esterling  or  sterling  metal;  a  name 
for  which  there  are  various  reasons  given,  (j*)  butnoneof  them  entirely  satis- 
factory.(ioi)  And  of  this  sterling  or  esterling  metal  all  the  coin  of  the 
kingdom  must  be  made,  by  the  statute  35  Edw.III.c,  13.  So  that  the  king's 
prerogative  seemeth  not  to  extend  to  the  debasing  or  enhancing  the  value 
of  the  coin,  below  or  above  the  sterling  value,  (.?)  though  Sir  Matthew  Hale 
(a)  appears  to  be  of  another  opinion.  (102)  The  king  may  also,  by  his  proc- 
lamation, legitimate  foreign  coin,  and  make  it  current  here;  declaring  at 
what  value  it  shall  be  taken  in  payments,(i)  But  this,  I  apprehend,  ought 
to  be  by  comparison  with  the  standard  of  our  own  coin;(io3)  otherwise  the 
consent  of  parliament  will  be  necessary.  There  is  at  present  no  such  legiti- 
mated money;  Portugal  coin  being  only  current  by  private  consent,  so  that 
any  one  who  pleases  may  rehise  to  take  it  in  payment.  The  king  may  also 
at  any  time  decry,  or  cry  down,  any  coin  of  the  kingdom,  and  make  it  no 
longer  current.  ( 104)  (c) 

VI.  The  king  is,  lastly,  considered  by  the  laws  of  En^nd  as  the  head 
and  supreme  governor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is  founded  is  matter 
rather  of  divinity  than  of  law.  I  shall  therefore  only  observe  that,  by 
statute  26  Hen.  VIII.  c.   i,  (reciting  that  the  king's  majesty  justly  and 

(x)  Tbla  stADdanl  batb  been  rreqnentl]r  varied  In  moM  plauBltile  opinion  wemi  to  be  Ihst  adopted  br 

former  time*,  but  hath  Tot  manr  x«ara  put  been  tbow  two  en-moluitqts,  that  the  name  wu  derived 

thm  iDTariablf  settled.    Tbe  pouDd  troy  at  gold.  frnm  tbe  EtUrUngi,  or  EasWrUnn.  as  tho«e  Saxont 

condatltig  of  Cwenl]i-tvo  caiau  (or  tweatr-fourth  were  andentlr  called  who  InhaUled  that  dialilctaf 

parte)  Sne  and  two  of  alloy,  fs  divided  Into  fortv-  Uermao;  now  occupied  bv  the  Hanae  1>)wnt  and 

four  guliieaa  and  a  half  of  the  present  value  of  21>.  their  appetMlages,  the  earliest  tiadera  la  modeni 

■■">'      And  the  pound  troy  of  tilver.  condBtliig  of  Europe, 


etstiteen  penDyw^ibU  allr^,  IgdivlSed  Into  alitv-  \a\  I  Hal.  P.  C.  IM. 

twoibiillnga.    Bee  SVilka  on  EnRllBh  Coins.  ''■  ■ —  — 

(V)  Spelm.  Oloea.  208.    Duttane,  111.  iW<. 


isr 


( 100)  Spanish  dollars  at  five  shillines  each  arc  not  legal  tender  where  by  the  bill  of 
Uding,  English  sterling  was  promiaed.  Hatty  v.  Godin,  New  Pound.  Sup.  Ct.  Tr.  336- 
341  (Tucker,  1817). 

(loi)  Dr.  Adam  Smith,  in  his  iaestitnable  work,  the  "  Inquiry  in  the  Nature  and  Canaet 
of  the  Wealth  of  Nations,"  voL  i.  p.  39.  tells  us  that  "  the  English  poimd  sterling  in  the 
time  of  Edward  I.  contained  a  pound  Tower  weight  of  silver  of  a  uiown  fineness.  The 
Tower  pound  seems  to  have  been  something  more  than  the  Roman  pound  and  something 
less  than  the  Troyes  pound.  This  last  was  not  introduced  into  the  mint  of  England  tin 
the  i8th  of  Hen.  VIII.  The  French  livre  contained  in  the  time  of  Charlemagne  a  pound 
Troyes  weight  of  silver  of  a  known  fineness.  The  fair  of  Troyes,  in  Champaign,  was  at 
that  time  frequented  by  all  the  nations  of  Europe,  and  the  weights  and  measures  of  so 
famous  a  market  were  generally  known  and  esteemed." — Christian. 

(101)  Lord  Hale  refers  to  the  case  of  mixed  money  in  Davies'a  Reports,  48,  in  sntiport 
of  his  opinion.    A  person  in  Ireland  had  borrowed  £vxi  of  sterling  money,  and  liad 

Sven  a  bond  to  repay  it  on  a  certain  future  day.  In  the  mean  time,  aneen  Elizabeth,  (br 
e  purpose  of  paying  her  armies  and  credilore  in  Ireland,  had  coined  mixed  or  base 
money,  and  by  her  proclamation  had  ordered  it  to  pass  current,  and  had  cried  down  the 
former  coin.  The  debtor,  on  the  appointed  day,  tendered  /"loo  in  this  base  coin;  and 
it  was  determined,  upon  great  consideration,  that  it  was  a  l^ral  tender,  and  that  the 
lender  was  obliged  to  receive  it.  Natural  equity  would  have  given  a  different  decision. 
This  act  of  queen  Elizabeth  does  but  ill  correspond  with  the  flattering  inscription  upon 
her  tomb:— ^e/i^To  reformata,  pax  fundata,  moneia  ad  suum  valorem  reducta.  etc  3 
Inst.  578.— Christian.  [Religion  reformed,  peace  established,  money  restcned  to  its 
due  value,  etc.] 

(103)  Bowyer's  Comm.  on  Const.  Law  Eng.  (3  ed.  1846)  1781. 

(104)  Congress  have  power  "  to  coin  money,  regulate  the  value  thereof  and  of  fbrei^ 


J;? 


Const  U.  S.  arL  i,  s.  8.— Shabswood. 
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rightftUly  is  and  onght  *to  be  the  supreme  head  of  the  church  of  [»279 
England;  and  so  had  been  recognized  by  the  clergy  of  this  kingdom 
in  tiieir  convocation,)  it  is  enacted,  that  the  king  shall  be  reputed  the  only 
supreme  head  in  earth  of  the  church  of  England,  and  shall  have,  annexed  to 
the  imperial  crown  of  this  realm,  as  well  the  title  and  style  thereof,  as  all 
jurisdictions,  authorities,  and  commodities,  to  the  said  dignity  of  the  supreme 
bead  of  the  church  appertaining.  And  another  statute  to  the  same  purport 
was  made,  i  Bliz.  c.  i. 

In  virtue  of  this  authority  the  king  convenes,  prort^ues,  restrains,  regu- 
lates, and  dissolves  all  ecclesiastical  synods  or  convocations.  This  was  an 
inherent  prerogative  of  the  crown  long  before  the  time  of  Henry  VIII.,  as 
appears  by  the  statute  8  Hen.  VI.  c.  r,  and  the  many  authors,  both  lan-yers 
and  historians,  vouched  by  Sir  Edward  Coke,  (rf )  So  that  the  statute  25 
Hen.  VIII.  c.  19,  which  restrains  the  convocation  from  making  or  putting  in 
execution  any  canons  repugnant  to  the  king's  prerogative,  or  the  laws, 
customs,  and  statutes  of  the  realm,  was  merdy  declaratory  of  the  old 
common  law:(f)  that  part  of  it  only  being  new  which  makes  the  king's 
royal  assent  actually  necessary  to  the  validity  of  every  canon.  The  convoca- 
tion, or  ecclesiastical  synod,  in  England,  differs  considerably  in  its  constitu- 
tion from  the  synods  of  other  Christian  kingdoms:  those  consisting  wholly  of 
bishops:  whereas  with  us  the  convocation  is  the  miniature  of  parliament, 
wherein  the  archbishop  presides  with  regal  state;  the  upper  house  of  bishops 
represents  the  house  of  lords;  and  the  lower  house,  composed  of  representa- 
tives of  the  se\'eral  dioceses  at  large,  and  of  each  particular  chapter  therein, 
resembles  the  house  of  commons,  with  its  knights  of  the  shire  and  bur- 
gesses. (/)( 105)  (106)  This  constitution  is  said  to  be  owing  to  the  policy  of 
Edward  I.,  who  thereby,  at  one  and  the  same  time,  let  in  the  inferior 
clergy  to  the  privileges  of  forming  ^ecclesiastical  canons,  (which  |^28o 
before  they  had  not,)  and  also  introduced  a  method  of  taxing  eccle- 
siastical benefices,  by  consent  of  convocation.(^)(i07) 

(il)  1 IDM.  322. 32S.  EnglBDd.    It  la  composed  of  tb«  blibotM  usi  roper- 

ie)  12  Rep.  72.  IntenilcntB,  uid  also  of  dcpotleg.  one  of  which  Ib 

(/)  In  the  diet  oT  Sweden,  vbere  the  ecctedisttci  clioten  by  eTerr  tea  parlBbes  or  ronl  deanety.  Hod. 

IbnD  one  ol  Ibe  bnncheB  of  the  legUloturc.  the  Cu.  HIK.  mill.  IB. 

ebamberofthe  clergr  resembles  the  oodtocuIod  oI  (g)  Ollb.  HIM.  of  Eich.  c  1. 


it  the  period  specified,  as  head  ofthe  church ,  (presuming 
e  arrcrgated  that  elevated  diKnity,)  yet,  as  king  of  Eog- 
rcise  of  power  delegated  by  taim  to  the  biahopa: — "And 


(105)  The  Court  of  the  Queen's  BeacA  has  no  jnriadictloii  to  grant  a  matidamtu  com- 
maDdmg  the  Archbishop  to  admit  a  candidate  to  convocation.  The  Queen  v.  The  Arch- 
Irishop  of  York,  30  L.  R.  Q.  B.  Div.  747  (1888). 

(106)  And  by  stat  8  Hen.  VL  c  I,  the  clergy  in  attendance  ti|)aii  the  c 
privileged  from  arrest    ""    -■--■■-        '   '         >■•-  >    --....  a  .   ....    , 
the  pope,  leTHfi.  Edw. 
land,  we  find  a  remarkable  exercise  0    ,  „  . 

the  kynge  hath  grantyd  to  all  bysshoppja  that  twyse  in  a  yere  they  may  curse  all  n 

doying  gainst  these  ai^clea."  Tte  grete  Abregement  of  the  Siatufys  of  Engloml 
MMtylTtke  xxij.  yere  of  Kyng  Henry  the  VIII.  357.  This  clause  is  in  efiect  foimd  in  (h« 
statQte,  or  rather  charter,  Siatutum  de  lallagio  hom  concedendo.  34  Sdw.  I  c.  vi.— 
CHirrv, 

(107)  Prom  the  learned  commentator's  text,  the  student  would  peihaps  be  apt  to  sup- 
pose that  there  is  only  one  convocation  at  a  time.  But  the  king,  before  the  meeting  of 
every  new  parliament,  directs  his  writ  to  each  archbishop  to  summon  a  convocation  in  his 
peculiar  province. 

Godolpbin  aays  that  the  convocation  of  the  province  of  York  constantly  corresponds, 
debates,  and  concludes  the  same  matters  with  the  provincial  synod  of  Canterbury.  God. 
99.  But  thev  are  certainly  distinct  and  independent  of  each  other;  and,  when  they  used 
to  tax  the  clergy,  the  difierent  convocations  sometimes  granted  different  subsidies.  In 
the  3a  Hen.  VIII.  the  convocation  of  Canterbury  had  granted  the  king  one  hundred 
thonsand  pounds,  in  consideration  of  which  an  act  of  parliament  was  paMed  granting  a 
free  pardon  to  the  clergy  for  all  spiritual  offences,  but  with  a  proviso  that  it  uonld  not 
extend  to  the  province  of  York,  unless  its  convocation  would  grant  s  subsidy  in  propor- 
tion, or  unless  its  clergr  would  bind  themselves  individually  to  contribute  as  oountifiiUy. 
This  statute  is  cited  at  large  in  Gib.  Cod.  77. 


asi 
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Prom  this  prerogative  also,  of  being  the  head  of  the  church,  arises  the 
king's  right  of  nomination  to  vacant  t^oprics,  and  certain  other  ecclesias- 
tical preferments;  which  will  more  properly  be  considered  when  we  come  to 
treat  of  the  clergy.  I  shall  only  here  observe,  that  this  is  now  done  in  coixse- 
quenceof  the  statute  25  Hen.  VIII,  c,  20. 

As  head  of  the  church,  the  king  is  likewise  the  dernier  resort  in  all  eccle- 
siastical causes:  an  appeal  Ipng  ultimately  to  him  in  chanceiy  from  the 
sentence  of  every  ecclesiastical  judge:  which  right  was  restored  to  the  crown 
by  statute  25  Hen.  VIII.  c.  19,  as  will  more  fbUy  be  shown  hereafter.  ( loS) 


CHAPTER  VIII. 
OF  THE  KING'S  REVENUE. 


Having,  in  the  preceding  chapter,  considered  at  large  those  branches  of 
the  king's  prerogative,  which  contribute  to  his  royal  dignity,  and  constitute 
the  executive  power  of  the  government,  we  proceed  now  to  examine  the 
king's_/fj«i/ prerogatives,  or  such  as  regard  his  revenue;  which  the  British 
constitution  hath  vested  in  the  royal  person,  in  order  to  support  his  dignity 
and  maintain  bis  power:  being  a  portion  which  each  subject  contributes  of 
his  property,  in  order  to  secure  the  remainder. 

This  re^-enue  is  either  ordinary  or  extraordinary.(i)  The  king's  ordinary 
revenue  is  such,  as  has  either  subsisted  time  out  of  mind  in  the  crown;  or 
else  has  been  granted  by  parliament,  by  way  of  purchase  or  exchange  for 
such  of  the  king's  inherent  hereditary  revenues,  as  were  found  inconvenient 
to  the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the  crown,  I  do  not 
mean  that  the  king  is  at  present  in  the  actual  possession  of  the  whole  of  this 
revenue.  Much  (nay,  the  greatest  part)  of  it  is  at  this  day  in  the  hands  of 
subjects,  to  whom  it  has  been  granted  out  from  time  to  time  by  the  kings  of 
England:  which  has  rendered  the  crown  in  some  measure  dependent  on  the 
people  for  its  ordinary  support  and  subsistence.  So  that  I  must  be  obliged 
to  recount,  as  part  of  the  royal  revenue,  what  lords  of  manors  and 
.   ^282]     other  subjects  ^frequently   look    upon   to  be  their    own   absolute 

All  deana  and  atchdeacons  ait  members  of  the  convocation  of  their  {irorince.  Each 
chapter  sends  one  proctor  or  representative,  and  the  parochial  cleivf  in  each  dioccae  in 
Canterbury  two  proctors;  but,  on  account  of  the  small  number  of  dioceses  in  the  prov- 
ince of  York,  each  archdeaconry  electa  two  proctors.  In  York,  the  convocation  consists 
only  of  one  house;  but  in  Canterbury  there  are  two  housea,  of  which  the  twenty-two 
bishops  form  the  ui>per  house;  and,  before  the  Reformation,  abbots,  priors,  and  other 
mitred  prelates  sal  with  the  bishops.  The  lower  house  of  convocation  in  the  proviacerf 
Canterbury  consists  of  twenty-two  deans,  fifty-three  arcbdeacons,  twenty-four  proctora 
for  the  chapters,  and  forty-four  proctora  for  the  parochial  clergy.  By  8  Hen.  VI.  c,  i,the 
clergy  in  their  attendance  upon  the  convocation  have  the  same  privilege  in  freedom  from 
arrest  as  the  members  of  the  house  of  commons  in  their  attendance  upon  parliament. 
Bum.  Conv.  I  Bac  Abr.  6ia. — Christian.  Bowyer'a  Conim.  on  Const.  £ngJ  ~  (3  ed. 
1846)  i8a. 

(108  J  By  that  statute  it  is  declared,  that  for  the  future  no  appeals  from  the  ecdesiaati- 
cal  courts  of  this  realm  should  be  made  to  the  pope,  but  that  an  appeal  from  the  arch- 
bishop's courts  ihoDld  lie  to  the  king  in  chancery;  upon  which  the  king,  as  in  appeals 
from  the  admiral's  court,  should  by  a  commission  appoini  certain  judges  or  delegate* 
finally  to  determine  such  appeals.    3  Book,  66.— Chkisttan. 

"  No  religious  test  shall  ever  be  required  as  a  qualification  to  any  office  or  public  tract 
under  the  United  States."  Const.  U.  S.  art  6,  s.  3.  "  Congress  shall  make  no  law  re- 
specting  an  establishment  of  religion  or  prohibiting  the  free  eierciae  thereof."  Ibid. 
Amendments,  art  1. — Sharswood, 

(i)  Bowyer's  Comm.  on  Const  Law  Eng.  (3  ed.  1S46)  184. 
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inherent  rights;  because  they  are  and  have  been  vested  ^n  them  and  their 
ancestors  for  ages,  though  in  reality  originally  derived  from  the  grants  of  our 
ancient  princes. 

I.  The  first  of  the  king's  ordinary  revenues,  which  I  shall  take  notice  of, 
is  of  an  ecclesiastical  kind;  (as  are  also  the  three  succeeding  ones)  viz.  the 
custody  of  the  temporalties  of  bishops:  by  which  are  meant  all  the  lay  rev- 
enues, lands,  and  tenements,  (in  which  is  included  his  barony,)  which  belong 
to  an  archbishop's  or  bishop's  see.  And  these  upon  the  vacancy  of  the 
bishopric  are  immediately  the  right  of  the  king,  as  a  consequence  of  his  pre- 
rogative in  church  matters;  whereby  he  is  considered  as  the  founder  of  all 
archbishoprics  and  bishoprics,  to  whom  during  the  vacancy  they  revert.  And 
fi)r  the  same  reason,  before  the  dissolution  of  abbeys,  the  king  had  the  custody 
of  the  temporalties  of  all  such  abbeys  and  priories  as  were  of  royal  foundation 
{but  not  of  those  founded  by  subjects)  on  'the  death  of  the  abbot  or  prior,  (a) 
Another  reason  may  also  be  given,  why  the  policy  of  the  law  hath  vested 
this  custody  in  the  king;  because  as  the  successor  is  not  known,  the 
lands  and  possessions  of  the  see  would  be  liable  to  spoil  and  devastation,  if  no 
one  had  a  property  therein.  Therefore  the  law  has  given  the  king,  not  the 
temporalties  ^emselves,  but  the  custody  of  the  temporalties,  till  such  time 
as  a  successor  is  appointed;  with  power  of  taking  to  himself  all  the  inter- 
mediate profits,  without  any  account  of  the  succes.s^;  and  with  the  right  of 
presenting  (which  the  crown  very  frequently  exercises)  to  such  benefices 
and  other  preferments  as  fall  within  the  time  of  vacation,  {b)  This  revenue 
is  of  so  high  a  nature,  that  it  could  not  be  granted  out  to  a  subject,  before, 
or  even  after,  it  accrued:  but  now  by  the  statute  15  Edw.  III.  st.  4,  c.  4  and 
5,  the  king  may,  after  the  vacancy,  lease  the  temporalties  to  the  dean  and 
chapter;  saving  to  himself  all  advowsons,  escheats,  and  the  like.  Our 
ancient  kings,  and  particularly  William  Rufus,  were  not  only  remark- 
able for  keeping  the  bishoprics  a  long  time  *vacant,  for  the  sake  of  en-  P283 
joying  the  temporalties, but  also  committed  horrible  waste  on  the  woods 
and  other  parts  of  the  estate;  and  to  crown  all,  would  never,  when  the  see 
was  filled  up,  restore  to  the  bishop  his  temporalties  again,  unless  he  pur- 
chased them  at  an  exorbitant  price.  To  remedy  which,  king  Henry  the 
First(c)  granted  a  charter  at  the  beginning  of  his  reign,  promising  neither  to 
sell,  nor  let  to  fiinn,  nor  take  any  thing  from,  the  domains  of  the  church,  till 
the  successor  was  installed.(3)  And  it  was  made  one  of  the  articles  of  the 
great  charter,  (1^  that  no  waste  should  be  committed  in  the  temporalties  of 
bishoprics,  neither  should  the  custody  of  them  be  sold.  The  same  is  ordained 
by  the  statute  of  Westminster  the  i5t;(<r)  and  the  statute  14  £dw.  III.  st.  4, 
c.  4,  (which  permits,  as  we  have  seen,  a  lease  to  the  dean  and  chapter,)  is 
still  more  explicit  in  prohibiting  the  other  exactions.  It  was  also  a  frequent 
abuse,  that  die  king  would  for  trifiing,  or  no  causes,  seize  the  temporalties 
of  bishops,  even  during  their  lives,  into  his  own  hands:  but  this  is  guarded 
against  by  statute  i  Edw.  III.  st.  2,  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  considerable,  is  now  by 
a  customary  indulgence  almost  reduced  to  nothing:  for,  at  present,  as  soon  as 
the  new  bishop  is  consecrated  and  confirmed,  he  usually  receives  the  restitu- 
tion of  his  temporalties  quite  entire,  and  untouched,  from  the  king;  and  at 
the  same  time  does  homage  to  his  sovereign:  and  then,  and  not  sooner,  he 
has  a  fee  simple  in  his  bishopric,  and  may  maintain  an  action  for  the  profits.  (/) 

(a)  2  Inn.  15.                                                                          (d)  ft  H«n.  m.  C  5. 
(SI  SUt.  II  Bdw.  U.  C 14.    F.  N.  B.  32.  '  ' ■   "  - 
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n.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it,  out  of  every 
bishopric,  that  is,  to  send  one  of  bis  chaplains  to  be  maintained  by  the  bishop, 
or  to  have  a  pension  allowed  him  till  the  bishop  promotes  him  to  a  benefice.  (^ ) 
This  is  also  in  the  nature  of  an  acknowledgment  to  the  king,  as  founder  of 

the  see,  since  he  had  formerly  the  same  corody  or  peusion  from  every 
♦284]     abbey  or  priory  of  royal  foundation.  (3)     It  is,  I  *apprehend,  now 

fallen  into  total  disuse;  though  Sir  Matthew  Hale  says(A)  that  it  is 
due  of  common  right, (4)  and  that  no  prescription  will  discharge  it. 

III.  The  king  also,  as  was  formerly  observed,  (t )  is  entitled  to  all  the  tithes 
arising  in  extra-parochial  places:(£)  though  perhaps  it  may  be  doubted  how 
far  this  article,  as  well  as  the  last,  can  be  properly  reckoned  a  part  of  the 
king's  own  royal  revenue;  since  a  corody  supports  only  his  chaplains,  and 
these  extra-parochial  tithes  are  held  under  an  implied  trust,  that  the  king 
will  distribute  them  for  the  good  of  the  clergy  in  general. 

IV.  The  next  branch  consists  in  the  first-fruits,  and  tenths,  of  all  spiritual 
preferments  in  the  kingdom;  both  of  which  I  shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over  the  clergy  of 
this  kingdom;  first  introduced  by  Pandulph,  the  pope's  legate,  during  the 
reigns  of  king  John  and  Henry  the  Third,  in  the  see  of  Norwich;  and  after- 
wards attempted  to  be  made  universal  by  the  popes  Clement  V.  and  John 
XXII.,  about  the  beginning  of  the  fourteenth  century.  The  first-fruits, 
pHmitia  or  annates,  were  the  first  year's  whole  profits  of  the  spiritual  prefer- 
ment, according  to  a  rate  or  valor  made  under  the  direction  of  pope  Innocent 
IV.  by  Walter,  bishop  of  Norwich,  in  38  Hen.  III.,  and  afterwards  advanced 
in  value  by  commission  from  pope  Nicholas  III.,  a.  d.  1292,  20  Edw. 
!.;(/)  which  valuation  of  pope  Nicholas  is  still  preserved  in  the  exche- 
quer. (»()(5)  The  tenths,  ox  decima,  were  the  tenth  part  of  the  annual  profit 
of  each  living  by  the  same  valuation ;  which  was  also  claimed  by  the  holy  see, 
under  no  better  pretence  than  a  strange  misapplication  of  that  precept  of  the 
Levitical  law  which  directs,  ( « )  that  the  Levites  ' '  should  offer  the  tenth  part 
of  their  tithes  as  a  heav£-offering  to  the  Ix>rd,  and  give  it  to  Aaron 
*285}     the  high  priest."     But  *this  claim  of  the  pope  met  with  a  vigorous 

(o)  F.  N,  B.  230.  (I)  F.  N,  B.  IJB. 

(A    Nolo  on  F.  M.  B.  Bbore  cited.  <«)  S  Iniit  IH. 

\i\  Page  113.  (n)  Numb.  ivUL  26. 
\i)  ^  IDM.  MT. 

f  3)  So  where  th«  foundation  was  not  royal,  it  was  usual  for  the  fouudeis  to  give  tbeir 
heirs  a  corody, — viz.,  a  charge  upon  the  particular  monastery  or  abbey  sufficient  to  pre- 
vent them  from  starving.  And  those  persoosi  disinherited  of  the  lands  by  their  rehitioiis, 
were  there  subsisted  durii^  life.  See  a  form  of  corody,  Barr.  stat  80,  n.  (9.)  Sparke's 
Coll.  157.— Cbittv. 

(4)  The  right  to  a  corody  does  not  seem  peculiar  to  the  prerogative,  and  it  might  he 
not  only  for  life  and  years,  but  in  fee,  (a  Inst.  630;)  assize  lay  for  it,  (stat.  Westm.  »,  c 
35).  Tile  teit  would  appear  to  indicate  that  only  persons  ecclesastical  could  enjoy 
corody;  but,  by  the  older  Docks,  an?  servant  of  the  king  maybe  entitled  to  corody.  A 
pension  is  proper  to  an  ecclesiastic.     See  F.  N.  B.  150;  also  the  previous  notes. ^^HITTV. 

(5)  There  are  several  errors  in  the  text,  which  Mr.  Justice  Coleridge  has  pointed  out 
The  correct  account  is  as  follows:  In  1253  pope  Innocent  IV.  granted  all  the  first-fruits 
and  tenths  to  Henry  IIL  for  three  years,  which  occasioned  a  taxation  in  tbe  following 
year,  sometinies  called  the  Norwicn  taxation  and  sometiines  Innocent's  valuation.  In 
1888,  Nicholas  IV.  (not  III.,  as  in  the  text)  panted  the  tenths  to  Edward  I.  for  six 
7ears;  and  a  new  valuation  was  commenced  in  the  same  year  by  the  king's  precept, 
which  valuation  was,  so  far  as  it  extended  over  the  province  of  Canterbury,  finished  in 
liQi,  and,  as  to  York,  also  in  the  following  year:  the  whole  being  under  the  direction  of 
John,  bishop  of  Winton,  and  Oliver,  bishop  of  Lincoln.  In  1318,  a  third  taxation, 
entitled  Nova  Tax-atio,  was  made,  but  this  only  extended  over  some  part  of  the  province 
of  York.  It  became  necessary  chiefly  in  consequence  of  the  Scottish  invasion  of  Uie 
border  counties,  which  rendered  the  clergy  of  those  districts  unable  to  pay  tenths  and 
fint-fruits  according  to  the  higher  valuation.  It  was  made  by  virtue  of  royal  mandate 
directed  to  the  bishop  of  Carliue.— Hakoravb. 
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resistance  from  the  English  parliameDt;  and  a  variety  of  acts  were 
passed  to  prevent  and  restrain  it,  particularly  the  statute  6  Hen.  IV.  c.  1, 
which  calls  it  a  horrible  mischief  and  damnable  custom.  Sut  the  popish 
clergy,  blindly  devoted  to  the  will  of  a  foreign  master,  still  kept  it  on  foot; 
sometimes  more  secretly,  sometimes  more  openly  and  avowedly :  so  that  in 
the  reign  of  Henry  VIII.  it  was  computed,  that  in  the  compass  of  fifty  years 
8oo,cxx)  ducats  had  been  sent  to  Rome  for  first&uits  only.  And,  as  the  clergy 
expressed  this  willingness  to  contribute  so  much  of  their  income  to  the  head 
of  the  church,  it  was  thought  proper  (when  in  the  same  reign  the  papa) 
power  was  abolished,  and  the  ting  was  declared  the  head  of  the  church  of 
England)  to  annex  this  revenue  to  the  crown;  which  was  done  by  statute  26 
Hen.  VIII.  c.  3,  (confirmed  by  statute  i  Eliz.  c.  4,)  and  a  new  valor  betu- 
Jiciorum{i>)  was  then  made,  by  which  the  clergj'  are  at  present  rated.(7) 

By  these  last-mentioned  statutes  all  vicarages  under  ten  pounds  a  year,  and 
all  rectories  under  ten  marks,  are  discharged  fh)m  the  payment  of  first-fruits; 
and  if,  in  such  livings  as  continue  chargeable  with  this  payment,  the  incum- 
bent lives  but  half  a  year,  he  shall  pay  only  one  quarter  of  his  first-fruits;  if 
but  one  whole  year,  then  half  of  them:  if  a  year  and  a  half,  three  quarters; 
and  if  two  years,  then  the  whole;  and  not  otherwise.(8)  Likewise  by  the 
statute  27  Hen.  VIII.  c.  8,  no  tenths  are  to  be  paid  for  the  first  year,  for  then 
the  first-fruits  are  due:  and  by  other  statutes  of  queen  Anne,  In  the  fifth  and 
sixth  years  of  her  reign,  if  a  benefice  be  under  fifty  pounds  per  annum  dear 
yearly  value,  itshallbedischargedof  the  payment  of  first-fruits  and  teiiths.(9) 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of  their  popish  pre- 
decessors, subjected  at  first  to  a  foreign  exaction,  were  afterwards,  when  that 
yoke  was  shaken  off,  liable  to  a  lite  misapplication  of  their  revenues,  through 
the  rapacious  disposition  of  the  then  reigning  monarch:  till  at  length 
the  piety  of  queen  Anne  restored  to  the  church  what  had  been  *thus  [*286 
indirectJy  taken  from  it.  This  she  did.  not  by  remitting  the  tenths 
and  first-fruits  entirely;  but,  in  a  spirit  of  the  truest  equity,  by  applying  these 
superfluities  of  the  larger  benefices  to  make  up  the  deficiencies  of  the  smaller. 
And  to  this  end  she  granted  her  royal  charter,  which  was  confirmed  by  the 
statute  2  Anne,  c.  1 1 ,  whereby  all  the  revenue  of  first-fruits  and  tenths  is 
vested  in  trustees  forever,  to  form  a  perpetual  fund  for  the  augmentation  of 
poor  livings.  This  is  usually  called  queen  Anne's  bounty,  which  has  been 
still  further  regtdated  by  suteequent  statutes.(c)(io) 

IS)  B  Amw.  c  M.    (AiU]e,c.Z7.    1  Q«o.  I.  >!.,  2,c.  10.    SOeo.I.c]a 

(6)  [Value  of  beneficea  ] 

{7)  When  the  first-fruits  and  teuths  were  transferred  to  the  crown  of  England,  by  36 
Ben.  VIII.  c.  3,  at  the  same  time  it  was  enacted,  that  commission  era  should  be  appointed 
in  every  diocese,  who  shonld  certify  the  value  of  eveiy  ecclesiastica]  benefice  and  prefer- 
ment in  the  respective  dioceeet;  and  according  to  this  valuation  the  first-fruits  and  tenths 
were  to  be  collected  and  paid  in  future.  Thia  valor  beneficiorum  is  what  ia  commonly 
called  the  King's  Books;  a  transcript  of  which  is  given  in  Ecton's  Thesaurus,  and  Bacon'* 
Liber  Regis.— Christian. 

(8)  The  archbishops  and  bishops  have  four  years  allowed  for  the  payment,  and  shall 
jay  one  quarter  eveiy  year,  if  they  live  go  long  upon  the  bishopric;  but  other  dignitaries 
lu  the  church  pay  theirs  in  the  same  manner  as  rectora  and  vicara. — Cbristiam. 

(9)  After  queen  Anne  had  appropriated  the  revenue  arising  from  the  payment  of  firat- 
fruits  and  tenths  to  the  augmentaUon  of  small  livings,  it  was  considered  a  proper  exten- 
sion of  this  principle  to  exempt  the  smaller  livingn  from  the  encumbrance  of  those 
demands;  ana,  for  that  end,  the  bishops  of  every  diocese  were  directed  to  inquire  and 
certify  into  the  exchequer  what  livings  did  not  exceed  50/.  a  year  according  to  the 
improved  value  at  that  time;  and  it  was  further  provided,  that  snch  livings  should  be 
discharged  from  those  dues  in  future.— Christian. 

( to)  These  trustees  were  erected  into  a  corporation,  and  have  authority  to  malce  rules 
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V.  The  next  branch  of  the  king's  ordinary  revenue  (which,  as  well  as  the 
subsequent  branches,  is  of  a  lay  or  temporal  nature)  consists  in  the  rents  and 
profits  of  the  demesne  lands  of  the  crown.  These  demesne  lands,  lerra 
dominicaUs  regiSj^ii)  being  either  the  share  reserved  to  the  crown  at  the 
original  distribution  of  landed  property,  or  such  as  came  to  it  afterwards  by 
forfeitures  or  other  means,  were  anciently  very  large  and  extensive;  com- 
prising divers  manors,  honors,  and  lordships:  the  tenants  of  which  had  very 
peculiar  privileges,  as  will  be  shown  in  the  second  book  of  these  commen- 
taries, when  we  speak  of  the  tenure  in  ancient  demesne.  At  present  they 
are  contracted  within  a  very  narrow  compass,  having  been  almost  entirely 
granted  away  to  private  subjects.  This  has  occasioned  the  parliament 
frequently  to  inte^>ose;  and,  particularly,  after  king  William  III.  had 
greatly  impoverished  the  crown,  an  act  passed,(/)  whereby  all  future 
grants  or  leases  from  the  crown  for  any  longer  term  than  thirty-one  years, 
or  three  lives,  are  declared  to  be  void;  except  with  regard  to  houses,  wfaic^ 
may  be  granted  for  fifty  years.     A.nd  no  reversionary  lease  can  be  made,  so 


bmd,  which  ahall  be  annexed  forever  to  the  living;  and  they  shall  make  this  doDatl<m, 
first,  to  all  livings  not  exceeding  lo/.  a  year;  then  to  all  livings  not  above  Kl. ;  and  so  in 
order,  whilst  any  remain  nnder  50/.  a  year.  But  when  any  private  benefactor  will  ad- 
vance 300/.,  the  trustees  wilt  give  another  xiol.  for  the  advancement  of  any  living  not 
above  45/.  a  year,  though  it  uiould  not  belong  to  that  class  of  livings  which  are  then 
aiwmenting.    3  Bum,  Gc.  L.  360. 

Though  this  was  a  splendid  instance  of  royal  inunificeuce,  yet  its  operation  is  slow 
and  inconnderabte;  for  the  number  of  livings  certified  to  be  under  50^.  a  year  was  no 
less  than  5S97,  of  which  3538  did  not  exceed  xtl.  a  ^ear  each,  and  1933  between  30/.  and 
jo/,  a  year,  and  the  rest  between  aol.  and  30/.;  eo  that  there  were  5597  benefices  in  this 
countnr,  which  had  leas  than  2^1.  a  year  each,  upon  an  average.  Dr.  Bum  calculates 
that,  from  the  fund  alone,  it  will  require  339  yeara  frocD  the  year  1714,  when  it  com- 
menced, before  all  these  livings  can  be  raised  to  sol.  And  if  private  bene&ctois  should 
contribute  half  as  much  as  the  fund,  (which  is  very  improMble,)  it  will  require  316 
years.  But  eveu  taking  this  enppoeition  to  have  been  true  ever  since  the  estabuahment, 
it  will  follow,  that  the  wretched  pittance  from  each  of  5597  livings,  both  from  the  royal 
bounty  and  private  benefaction,  cannot,  upon  an  average,  have  yet  been  augmented  ijt. 
a  year.  3  Bum,  B.  L.  368.  Dr.  Burn,  in  this  calculation,  compotes  the  clear  amotmt 
of  the  bonnty  to  make  fifty-five  augmentations  daily,  that  is,  at  ti.ooo/.  a  year;  but  Sir 
John  Sinclair  (Hist.  Rev.  3  part,  19S)  saya  that  "  thia  branch  of  the  revenue  amounted  to 
abont  14,000/.  fer  annum;  and  on  the  ist  of  Januaiy,  1735,  the  governors  of  that  chari^ 
possessed,  besides  from  savings  and  private  benefactions,  the  sum  of  153,500/.  of  old 
South  Sea  annuities,  and  4857/.  of  cash,  in  the  hands  of  their  treasurer.  The  atatc  of 
that  fund  has  of  late  years  been  carefiilly  concealed;  but  it  probably  yields,  at  present, 
from  forty  to  fifty  thousand  pounds  per  annum."  This  conjecture  must  certainly  be 
very  wide  of  the  truth  of  the  case;  for  the  source  of  this  fund  is  fixed  and  permanent, 
except  the  variation  depending  upon  the  contingency  of  vacancies,  which  wUl  be  more 
or  fewer  in  different  years.  And  what  object  can  the  commimioner^  have  in  the  accumu- 
lation of  this  fund }  For  that  accumulation  can  only  arise  by  depriving  the  poor  cleigy 
of  the  assiatance  which  was  intended  them,  and  to  enrich  ^e  successor  at  uie  expense 
of  the  wretched  incumbent  of  the  present  day.  The  condition  of  the  poor  clergy  in  this 
country  certainly  requires  some  ftirther  national  provision.  Neither  leaming.  religion, 
nor  good  morals,  can  secure  poverty  from  contempt  in  the  minds  of  the  vulgar.  The 
immense  inequality  in  the  revenues  of  the  ministers  of  the  gospel,  not  always  resnlting 
from  piety  and  merit,  naturally  excites  discontent  and  prejudices  against  the  present 
establishment  of  the  Church.  If  the  whole  of  the  profits  and  emoluments  or  every 
benefice  for  one  year  were  appropriated  to  this  purpose,  an  eSect  would  be  produced  in 
twenty  or  thirty  years  which  will  require  300  by  tte  present  plan.  This  was  what  was 
originally  undentood  by  the  first-fruits,  and  what  actually,  within  the  last  300  years, 
was  paid  and  carried  out  of  the  kingdom  to  support  the  superstition  and  folly  of  popery. 
If  upon  any  promotion  to  a  benefice  it  was  provided  that  fliere  should  be  no  vacancy  or 
ceaaion  of  former  preferment  till  the  end  of  the  year,  who  could  complain  ?  tt  wonld 
certainly  soon  yield  a  supply  which  would  communicate  both  comfort  and  ree^iectability 
to  the  indigent  clergy.— <-nRiSTi an. 

(ti)  [The  king's  demesne  lands.] 
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as  to  exceed,  together  with  the  estate  in  being,  the  same  term  of  three  lives, 
or  thirty-one  years:  that  is,  where  there  is  a  subsisting  lease,  of  which  there 
are  twenty  years  still  to  come,  the  king  cannot  grant  a  future  interest  to 
commence  after  the  expiration  of  the  former,  for  any  longer  term  than  eleven 
years.  The  tenant  must  also  be  made  liable  to  be  punished  for 
committing  waste;  *and  the  usual  rent  must  be  reserved,  or,  where  [*287 
there  has  usually  been  no  rent,  one-third  of  the  clear  yearly  value,  (y) 
The  misfortune  is,  that  this  act  was  made  too  late,  after  almost  every  valuable 
poesession  of  the  crown  had  been  granted  away  forever,  or  else  upon  very 
long  leases;  but  may  be  of  some  benefit  to  posterity,  when  those  leases  come 
to  expire. (12) 

VI.  Hither  might  have  been  referred  the  advantages  which  used  to  arise 
to  the  king  from  the  profits  of  his  military  tenures,  to  which  most  lands  in 
the  kingdom  were  subject  till  the  statute  12  Car.  11.  c.  24,  which  in  great 
measure  abolished  them  all:  the  explication  of  the  nature  of  which  tenures 
must  be  postponed  to  the  second  book  of  these  commentaries.  Hither  also 
might  have  been  referred  the  profitable  prerogative  of  purveyance  and  pre- 
emption: which  was  a  right  enjoyed  by  the  crown  of  buying  up  provisions 
and  other  necessaries,  by  the  intervention  of  the  king's  purveyors,  for  the 
use  of  bis  royal  household,  at  an  appraised  valuation,  in  preference  to  all 
others,  and  even  without  the  consent  of  the  owner:  ( 13)  and  also  of  Forcibly 
impressing  the  carriages  and  horses  of  the  subject  to  do  the  king's  business 
on  the  public  roads,  in  the  conveyance  of  timber,  baggage,  and  the  like, 
however  inconvenient  to  the  proprietor,  upon  paying  him  a  settled  price:  a 
prerogative  which  prevailed  pretty  generally  throughout  Europe  during  the 
scarcity  of  gold  and  silver,  and  tiie  high  valuation  of  money  consequential 
thereupon.  In  those  early  times  the  king's  household  (as  well  as  those  of 
inferior  lords)  were  supported  by  specific  renders  of  com,  and  other  victuals, 
from  the  tenants  of  the  respective  demesnes;  and  there  was  also  a  continual 
market  kept  at  Uie  palace  gate  to  furnish  viands  for  the  royal  use.(r)  And 
this  answered  all  purposes,  in  those  ages  of  simplicity,  so  long  as  the  king's 
court  continued  in  any  certain  place.  But  when  it  removed  frqm  one  part 
of  the  kingdom  to  another,  as  was  formerly  very  frequently  done,  it 
was  found  necessary  to  send  *purveyors  beforehand  to  get  together  a  [*288 
sufficient  quantity  of  provisions  and  other  necessaries  for  the  house- 
hold: and,  IcKt  the  uuusual  demand  should  raise  them  to  an  exorbitent  price, 
the  powers  before  mentioned  were  vested  in  these  purveyors;  who  in  process 
of  time  very  greatly  abused  their  authority,  and  became  a  great  oppression 
to  the  subject,  though  of  little  advantage  to  the  crown;  ready  money  in  open 
market  (when  the  royal  residence  was  more  permanent,  and  specie  began  to 
be  plenty)  being  found  upon  experience  to  be  the  best  proveditor  of  any. 
Wherefore  by  degrees  the  powers  of  purveyance  have  declined,  in  foreign 
countries  as  well  as  our  own;  and  particularly  were  abolished  in  Sweden  by 
Gustavus  Adolphus,  towards  the  beginning  of  the  last  century. (f)  And, 
with  us  in  England,   having  fallen   into  disuse  during  the  suspension  of 

(q)  In  like  nunncT,  bj  the  clvtl  law,  the  Inberf-      only  let  (o  Ttrm.    Coi.  t.  II,  t.  61. 
lance  or fiauH  patrinoniaki  rUndi  of  iuberllancel  (r)  i  Inst.  273. 

or  tbe  ImperUT  crown  could  not  be  ■lleoated,  but         {•)  Hod.  Vd.  BM.  uztU,  2^1. 

(13)  By  the  a6  G«a.  HI.,  c.  87,  amended  by  30  Geo.  III.,  c.  50,  conunisstoners  were 
appointed  to  inquire  into  (he  state  And  condition  of  the  woods,  forests,  and  land-revenues 
belonginB  to  the  crown,  and  to  sell  fee-farm  and  other  unimprovable  rent— Christian. 

(13)  The  taking  of  {nopeity  imder  this  power  has  been  very  properly  styled  a  "com- 
pulsory purchase."  In  this  ref^ard  it  bears  a,  striking  analo);?  to  the  king's  ancient  pre- 
rogative of  purveyance.  L.  R.  J.  Ry.  v.  Woodruff.  49  Ark.  388  (1887).  See  Stubbs' 
Const.  HisL  of  England,  vol.  ii.,  p.  564,  for  the  growth  of  the  crown's  right  of  purvey- 

Voi_  1.-17.  2.S7  "'' 
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monarchy,  king  Charles  at  his  restoration  consented,  by  the  same  statute,  to 
resign  entirely  these  branches  of  his  revenue  and  power;  and  the  parliament, 
in  part  of  recompense,  settled  on  him,  his  heirs  and  successors  forever,  the 
hereditary  excise  of  fifteen  pence  per  barrel  on  all  beer  and  ale  sold  iu  the 
kingdom,  and  a  proportionable  sum  for  certain  other  liquors.  So  that  this 
hereditary  excise,  the  nature  of  which  shall  be  further  explained  in  the 
subsequent  part  of  this  chapter,  now  forms  the  sixth  branch  of  his  majesty's 
ordinary  revenue. 

VII.  A  seventh  branch  might  also  be  computed  to  have  arisen  from  wine 
licenses,  or  the  rents  payable  to  the  crown  by  such  persons  as  are  licensed  to 
sell  wine  by  retail  throughout  England,  except  in  a  few  privileged  places. 
These  were  first  settled  on  thecrown  by  the  statute  12  Car.  II.  c.  25;  and, 
together  with  the  hereditary  excise,  made  up  the  equivalent  in  value  for  the 
loss  sustained  by  the  prerogative  in  the  abolition  of  the  military  tenures, 
and  the  right  of  pre-emption  and  purveyance;  but  this  revenue  was  abolished 
by  the  statute  30  (>eo.  II.  c.  19,  and  an  annual  sum  of  upwards  of  7000/.  per 
annum,  issuing  out  of  the  new  stamp  duties  imposed  on  wine  licenses,  was 

settled  on  the  crown  in  its  stead. 
♦289]         *VIII.  An  eighth  branch  of  the  king's  ordinary  revenue  is  usually 

reckoned  to  consist  in  the  profits  arising  from  his  forests.  Forests 
are  waste  grounds  belonging  to  the  king,  replenished  with  all  manner  of 
beasts  of  chase  or  venary;  which  are  under  the  king's  protection,  for  the 
sake  of  his  royal  recreation  and  delight, (15)  and  to  that  end,  and  &»*  preser- 
vation of  the  king's  game,  there  are  particular  laws,  privileges,  courts,  and 
offices  bdonging  to  the  king's  forests;  all  which  will  be,  in  their  turns,  ex- 
plained in  the  subsequent  traoks  of  these  commentaries.  What  we  are  now 
to  consider  are  only  the  profits  arising  to  the  king  from  hence,  which  consist 
principally  in  amercements  or  fines  levied  fof  offences  against  Uie  forest  laws. 
But  as  few,  if  any,  courts  of  this  kind  tor  levying  amercements(0  have  been 
held  since  1632,  8  Car,  I., (16)  and  as,  from  the  accounts  given  of  the  pro- 
ceedings in  ^at  court  by  our  histories  and  law-books,(K)  nobody  would  now 
wish  to  see  them  again  revived,  it  is  needless,  at  least  in  this  place,  to  pursue 
this  inquiry  any  further. 

IX.  The  profits  arising  from  the  king's  ordinary  courts  of  justice  make  a 
ninth  branch  of  his  revenue.  And  these  consist  not  only  in  fines  imposed 
upon  ofTeaders,  forf^tures  of  recognizances,  and  amercem^its  levied  upon 
defaulters;  but  also  iu  certain  fees  due  to  the  crown  in  a  variety  of  legal  mat- 
ters, as,  for  setting  the  great  seal  to  charters,  original  writs,  and  other 
forensic  proceedings,  and  for  permitting  fines  to  be  levied  of  lands  in  order 
to  bar  entails,  or  otherwise  to  insure  their  title.  As  none  of  these  can  t>e  done 
without  the  immediate  intervention  of  the  king,  by  himself  or  his  officers, 
the  law  allows  him  certain  perquisites  and  profits  as  a  recompense  ibr  the 
trouble  he  undertakes  for  the  public.  These,  in  process  of  time,  have  been 
almost  all  granted  out  to  private  persons,  or  else  appropriated  to  certain 
particular  uses:  so  that,  though  our  law-proceedings  are  still  loaded 
with  their  payment,  very  little  of  them  is  now  returned  into  the  king's 

it)  RoBer  Noitb,  Id  bis  lire  ot lord  keeper  Nortb,       met  irlth  do  report  of  IIb  proceaUnsi. 
(43.  44. )  mentkiiu  ui  eyre,  or  Iter,  to  have  been  held         (u)  IJoaea.  2ST,  ns. 
Kutti  ot  Treat  noil  atur  the  lestonitloD:  but  I  bare 


....  .     ...    ,  „     ^       t  of  the  kiDg]  butljy  epecial  commisdoo  And 

special  officials;  they  had  laws  and  customs  of  their  awn,  and  these  were  dTawn  np  rather 
to  insare  the  peace  of  the  beasts  than  that  of  the  king's  subjects. 

Stubbs'  Coast.  Hiit,  of  Bag.,  vol.  i.,  434. 

(16)  This  was  one  of  the  odious  modes  adopted  by  Car.  I.  to  raise  a  revenue  witboot 
tbe  aid  of  parliament.— Christian. 
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♦exchequer;  for  a  part  of  whose  royal  maintenance  they  were  origi-     [*29o 
nally  intended.     All  future  grants  of  them,  however,  by  the  statute 
I  Anne,  st.  1,  c.  7,  are  to  endure  for  no  longer  time  than  the  prince's  life 
who  grants  them, 

X.  A  tenth  branch  of  the  king's  ordinary  revenue,  said  to  be  grounded  on 
the  consideration  of  his  guarding  and  protecting  the  seas  from  pirates  and 
robbers,  is  the  right  to  royal  fish,  which  are  whale  and  sturgeon:  and  these, 
when  either  thrown  ashore,  or  caught  near  the  coast,  are  the  property  of 
the  king,  on  account(i')  of  their  superior  excellence.  Indeed,  our  ancestors 
seem  to  have  entertained  a  very  high  notion  of  the  importance  of  this  right; 
it  being  the  prerogative  of  the  kings  of  Denmark  and  the  dukes  of  Nor- 
mandy ;(ic)  and  from  one  of  these  it  was  probably  derived  to  our  princes.  It 
is  expressly  claimed  and  allowed  in  the  statute  de prarogaHva  regis.-^x)  and 
the  most  ancient  treatise  of  law  now  extant  make  mention  of  it,(^)  though 
they  seem  to  have  made  a  distinction  between  whale  and  stui^eon,  as  was 
incidentally  observed  in  a  former  chapter,  {z) 

XI.  Another  maritime  revenue,  and  founded  partly  upon  the  same  reason, 
is  that  of  shipwrecks;  which  are  also  declared  to  be  the  king's  property  by 
the  same  prerogative  statute  17  Edw,  II.  c.  11,  and  were  so,  long  before,  at 
the  common  law.  It  is  worthy  observation,  how  greatly  the  law  of  wrecks 
has  been  altered,  and  the  rigor  of  it  gradually  softened  in  favor  of  the  dis- 
tressed proprietors.  Wreck,  by  the  ancient  common  law,  was  where  any  ship 
was  lost  at  sea,  and  the  goods  or  cargo  were  thrown  upon  the  land;(i7)  in 
which  case  these  goods  so  wrecked  were  adjudged  to  belong  to  the  king;(  t8) 
for  it  was  held,  that  by  the  loss  of  the  ship  all  property  was  gone  out  of  the 
original  owner.(a)(i9)  But  this  was  undoubtedly  adding  sorrow,  and  was 
consonant  neither  to  reason  nor  humanity.  Wherefore  it  was  fiist 
♦ordained  by  king  Henry  I.  that  if  any  person  escaped  alive  out  of  [*29i 
the  ship,  it  should  be  no  wreck;(i)  and  afterwards  king  Henry  II.  by 

his  charter(t:)  declared  that  if  on  the  coasts  of  either  England,  Poictou, 
Oleron,  or  Gascony,  any  ship  should  be  distressed,  and  either  man  or  beast 
should  escape  or  be  found  therein  alive,  the  goods  should  remain  to  the 
owners,  if  they  claimed  them  within  three  months;  but  otherwise  should<be 
esteemed  a  wreck,  and  should  belong  to  the  king,  or  other  lord  of  t^e 
fi^nchise.  This  was  again  confirmed  with  improvements  by  king  Richar4: 
the  First;  who,  in  the  second  year  of  his  reign,  (rf)  not  only  established  these 
concessions,  by  ordaining  that  the  owner,  if  he  was  shipwrecked  and  escaped, 
"  ommi  res  suas  liberas  ei  quietas  haberei,"  {e){26)  but  also  that,  if  he 

(•)  Ploird.SlS.  (i)  Ch.  4,pBn2Ig. 

{w )  auemh.  de  Jart  Smomim.  L  S,  e.  S.    Gr.  Cbu*.  fa)  Dr.  and^  d.  3,  a.  SL 

1MB.  mp.  17.  lb)  Bpelm.  Cod  mint  Wllklni.  >0G. 

(I)  IJBHr.  n.  e.  U.  fe)  MMay.  *-d.  ""■    1  RjTiLmHl.  M. 

jvi  BracbHi.  I.  S.cl.   Britton.  al7.    Fleta, ).  1,  id- Bog.  Boved.  in  IHe.  1. 

clbnta  W.  Memormid.  Saudi'.  B.  2A  Edw.  1 17,  (c)  "BDould  have  all  hligoodatned  u>d  nadlt- 
prefixed  to  Mariiard'a  Year  Book  ot  Bdvard  n.            tuibed." 

(17)  For  a  discussion  of  what  constitutes  a  "  wreclc  "  see  King  v.  49  Casks  of  brandy, 
3  HMjg.  Adm.  Rpt.  257-78  (1836). 

(18)  In  s  legal  wreck  the  goods  must  come  on  shore.  Resp.  v.  Le  Caze,  t  Yates  (Pa.) 
68(r79i).'  S.  C.  3  Dall.  m.  Goods  contained  in  a  vessel  sunk  or  at>andoned  at  sea,  but 
not  cast  upon  the  shore,  are  not  "  wrecks,"  but  when  found  aie  "  derelict,"  and  the 
finder  who  recovers  them  has,  by  the  maritime  ]bw,  a  Hen  for  salvage.  Baker  v.  Hoag, 
3  N.  V.  558  (1853).  Gamer's  Case,  3  GratL  (Va.)  761  (1846).  Bratly  Pers.  Prop.  119 
(1890). 

(19)  This  doctrine  was  grsdnall^  modified  by  statutes  and  by  the  courts,  so  that  at  the 
present  time  probably  notning  of  it  is  left  in  England,  certainly  nothing  in  the  United 
States.  The  marine  disaster  does  not  take  from  the  owner  his  property:  if  it  floats  to 
land  he  may  have  it;  if  derelict  at  sea.  though  he  may  have  it,  salvage  is  allowed,  Btsh. 
Non.  Con.  Law  sec.  934  and  cases  cited  ( 1889). 

(x>)  Reeves,  Hist  Bug.  I<aw;  Pinlason,  vol.  ii.,  c.  9,  p.  391. 
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perished,  his  children,  or,  in  default  of  them,  his  brethren  and  sisters,  should 
retain  the  property;  and  in  default  of  brother  or  sister,  then  the  goods  should 
remain  to  the  king.(y)  And  the  law,  as  laid  down  by  Bracton  in  the  reign 
of  Henry  HI.,  seems  still  to  have  improved  in  its  equity.  For  then,  if  not 
only  a  dog,  for  instance,  escaped,  by  which  the  owner  might  be  discovered, 
but  if  any  certain  mark  were  set  on  the  goods,  1^  which  they  might  be  knoven 
again,  it  was  held  to  be  no  wreck.  C^)  AndlJiisiscertainly  most  agreeable  to 
reason;  the  rational  claim  of  the  king  being  only  founded  upon  this,  that 
the  true  owner  cannot  be  ascertained.  Afterwards,  in  the  statute  of  West- 
minster, the  first,  (A)  the  time  of  limitation  of  claims,  given  by  the  charter  of 
Henry  II,,  is  extended  to  a  year  and  a  day,  according  to  the  usage  of 
Normandy;(i)  and  it  enacts,  that  if  a  man,  a  dog,  or  a  cat  escape  alive,  the 
vessel  sh^  not  be  adjudged  a  wreck.  (21)    These  animals,  as  in  Bractoo,  are 

only  put  for  examples; (7)  for  it  is  now  held(A)  that  not  only  if  any 
♦292]     live  thing  escape,  but  if  proof  can  be  made  of  the  *pr<^erty  of  any 

of  the  goods  or  lading  which  come  to  shore,  they  shall  not  be  forfeited 
as  wreck.  The  statute  further  ordains  that  the  sheriflF  of  the  county  shall  be 
bound  to  keep  the  goods  a  year  and  a  day,  (as  in  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  01eron,(/)  and  in  Holland  for  a  year  and  a 
half,)  that  if  any  man  can  prove  a  property  in  them,  either  in  his  own  right 
or  by  right  of  representation, (m)  they  shall  be  restored  to  him  without 
delay;(22)  but  if  no  such  property  be  proved  within  that  time,  they  then 
shall  be  the  king's.  If  the  goods  are  of  a  perishable  nature,  the  sheriff  may 
sell  them,  and  the  money  shall  be  liable  in  their  stead,  (n)  This  revenue  of 
wrecks  is  frequently  granted  out  to  lords  of  manors  as  a  royal  franchise;  and 
if  any  one  be  thus  entitled  to  wrecks  in  his  own  land,  and  the  king's  goods  are 
wrecked  thereon,  the  king  may  claim  them  at  any  time,  even  after  the  year 
and  day.  (o) 

It  is  to  be  observed,  that  in  order  to  constitute  a  legal  wreck  the  goods  must 
come  to  land.(24)  If  they  continue  at  sea,  the  law  distinguishes  them  by 
the  barbarousanduncouthappellationsof^Wfam,  yfo/jam,  and/i^an.  Jetsam 
is  where  goods  are  east  into  the  sea,  and  there  sink  and  remain  under  water; 
flotsam  is  where  th^  continue  swimming  on  the  surface  of  the  waves;  ligan 
is  where  they  are  sunk  in  the  sea,  but  tied  to  a  cork  or  buoy  in  order  to  be 
found  again.  (^)  These  are  also  the  king's,  if  no  owner  appears  to  claim 
them;  but  if  any  owner  appears,  he  is  entitled  to  recover  the  possession.  For, 
even  if  they  be  cast  overboard  without  any  mark  or  buoy,  in  order  to  lighten 
the  ship,  the  owner  is  not  by  this  act  of  necessity  construed  to  have  renounced 
his  property;(7)  much  less  can  things  ligan  be  supposed  to  be  abandoned, 
since  the  owner  has  done  all  in  his  power  to  assert  and  retain  his  prop- 
erty.   These  three  are  therefore  accounted  so  far  a  distinct  Uiiug  batn  the 

If)  Id  like  mHiTMrConitantinetheOreat.  finding         IJt|  Hamilton  v*.  DftTles.    Trfn.  tl  Geo,  UL  B,  B. 
thatbrthsliapeilRl  lanlbererenueorwreclu  wu         m  J  %. 
elTen  to  Ibe  pnnce'B  trcASury  or  ;lactu,  remnJued  It  (n)  Jlnnt.  168. 

b;  M  edict.  (Cod.  11,  B,  1,)  and  ordered  them  to  re-  (n)  Ptovd.  166. 

m*lnlotbeoiTnen.addJnR  tbtihununeeipoatula-  (o)  2Inrt.  1«H.    ^m.Abr.lii.  Wrtdi. 

tlon,  "(tHodtnliiijmhatittftmtinalima  coiomflote.  (p)  Sttep,  lOt. 

nt  ae  n  Mm  tnituon  compavHam  KcMurf"    ["  For  (q)  Qua  mim  rei  In  (mpotate.  JenimlK  nmrli  

whM  rlcht  bu  the  exchequer  In  other  men  a  for-  ijOiiintuT,  hae  dmnfnoruni  ftmajiaiL    (kcia  boU 

tunes.  iKbi  liriioold  seek  ibId  (Pom  k>  liuoen-"-  -■ •-'■  — -'  — '-  '-' -'" 

'SfB^ct.  1  3,c8. 
ft)  3  Kdw  I.  c.  *. 
(it  Or.  Onahan.  r.  II. 
(/)  PleLI.  I,c  44.    2Inrt.lST.    &  Rep.  107. 


^iaaalamal 
lUUf.    Iml 

.  „-, 1  OTerbuan 

.  _.  llghteoInK  tbe  ablp  itLlI  belong  li. 

For  It  1e  clear  thM  they  vere  not 

;  te  relinquished  oD  any  otber  BCCODDt.) 


(zi)  Schoul.  Pers.  Prop.  (3  ed.  1884)  sec.   11.    Hamilton  v.  Davis,  5  Bnnows  2733-5 
(1771). 

(la)  Brantly  Pers,  Prop.  319(1890). 

(14)  A  ship  cannot  be  wreck  if  the  ship  perishes.    Lacaze  v.  State,  i  Addiaon  (Fa.)  ta 
(iM- 
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former,  that  by  the  ^king's  grant  to  a  man  of  wrecks,  things  jetsam,     [="293 
flotsam,  and  ligan  will  not  pass,  (r) 

Wredcs,  in  their  legal  acceptation,  are  at  present  not  very  frequent;  for  if 
any  goods  come  to  land,  it  rarely  happens,  since  the  improvement  of  com- 
merce, navigation,  and  correspondence,  that  the  owner  is  not  able  to  assert 
his  property  within  the  jfear  and  day  limited  by  law.  And  in  order  to  pre- 
serve this  property  entire  for  him,  and  if  possible  to  prevent  wrecks  at  all, 
our  laws  have  mbde  many  very  humane  regulations,  in  a  spirit  quite  opposite 
to  those  savage  laws  which  formerly  prevailed  in  all  the  northern  regions  of 
Europe,  and  a  few  years  ago  were  still  said  to  subsist  on  the  coasts  of  the 
Baltic  sea,  permitting  the  inhabitants  to  seize  on  whatever  they  could  get  as 
lawful  prize;  or,  as  an  author  of  their  own  expresses  it,  "  in  naufra^orum 
miseria  el  calamiiate  tanquatn  vnlturei  ad pradam  currere."(_s){2$')  For,  by 
the  statute  27  Edw.  III.  c.  13,  if  any  ship  be  lost  on  the  shore,  and  the  goods 
come  to  land,  (which  cannot,  says  the  statute,  be  called  wreck,)  they  shall 
be  presently  delivered  to  the  merchants,  paying  only  a  reasonable  reward  to 
those  that  saved  and  preserved  them,  which  is  entitled  salvage.  And  by  the 
common  law,  if  any  persons  (other  than  the  sheriff)  take  any  goods  so  cast 
on  shore,  which  are  not  legal  wreck,  the  owners  might  have  a  commission  to 
inquire  and  find  them  out,  and  compel  them  to  make  restitutiott.(/)  And 
by  statute  12  Anne,  st.  2,  c,  18.  confirmed  by  4  Geo.  I.  c.  12,  in  order  to 
assist  the  distressed  and  prevent  the  scandalous  illegal  practices  on  some  of 
our  sea-coasts,  (too similar  to  those  on  the  Baltic,)  it  is  enacted,  that  all  head 
ofGcers  and  others  of  towns  near  the  sea,  shall,  upon  application  made  to 
them,  summon  as  many  hands  as  are  necessary,  and  send  them  to  the  relief 
of  any  ship  in  distress,  on  forfeiture  of  100^. ,  and,  in  case  of  assistance  given, 
salvage  shall  be  paid  by  the  owners,  to  be  assessed  by  three  neighboring  jus- 
tices. All  persons  that  secrete  any  goods  shall  forfeit  their  treble  value;  and 
if  they  wilfully  do  any  act  whereby  the  ship  is  lost  or  destroyed, 
*by  making  holes  in  her,  stealing  her  pumps,  or  otherwise,  they  are  [*294 
guilty  of  f^ony,  without  benefit  of  clergy.  Lastly,  by  the  statute  26 
Geo.  II.  c.  19,  plundering  any  vessel  either  in  distress  or  wrecked,  and 
whether  any  living  creature  be  on  board  or  not,  (for,  whether  wreck  or 
otherwise,  it  is  clearly  not  the  property  of  the  populace,)  such  plundering,  I 
say,  or  preventing  the  escape  of  any  person  that  endeavors  to  save  his  life,  or 
wounding  him  with  intent  to  destroy  him,  or  putting  out  felse  lights  in  order 
to  t»ing  any  vessel  into  danger,  are  all  declared  to  be  capital  felonies;  in  like 
manner  as  the  destroying  of  trees,  steeples,  or  other  stated  seamarks,  is  pun- 
ished by  the  statute  8  Eliz.  c.  13  with  a  forfeiture  of  100/.  or  outlawry. 
Moreover,  by  the  statute  of  George  II.,  pilfering  any  goods  cast  ashore  is 
declared  to  be  petty  larceny;  and  many  other  salutary  regulations  are  made 
for  the  more  effectually  preserving  ships  of  any  nation  in  distress,  (w)  (27) 

(r)  ,'•  Rep.  108.  the  whole  Bblp  and  cargo.    (^,  47,  S.  S.)    ThelavB 

(tS  RUernh.  de  Jure  Skiani.  1.  3,  0.  S.  alao  of  the  Wldgotba,  and  the  most  earl;  N'eapolItAn 

(0  F.  N,  B.  111.  GoiutituboDs.  puDlRbed  wilblhe  utmoelseverltT  all 

(h)    Bt  [he  dTl]  law,  to  deetny  penaus  ablp-  (bose  who  ueglei.'ted  to  aadst  an;  >hlp  !□  distreea.  or 

wrecked,  or  pteTent  tbetr  nrlng  the  uilp.  Is  esplttJ.  pluuilered  any  j^ooda  cast  on  shore.    Undenbrog 

And  lo  Blealeven  >  pluik  flnm  a  TCaael  Id  dinreaa  Ood.  U.  on.  H^  146,  Tift. 


(as)  ["  To  run  like  vultures  to  their  prey,  amidst  the  misery  and  calamity  of  ship- 
wrei^ra  sufferera."] 


(J7)  Cofigrese  has  made  ptoviaions  for  the  protection  and  disposition  of  wreck  and  pro- 
vided punidinient  for  plnndering  wrecks  or  ^owin?  falae  lights.  See  United  States  Rev. 
Stat.  4Z40,  and  see  5358,  which  statute  haa  been  held  constitutional  in  U.  S.  v.  Coombs  iz 
Pet  (U.  S. )  7a. 

It  has  been  settled  that  the  owner  of  the  aea-ahore  has  a  title  to  the  possession  of 

wreck  thrown  thereon  and  never  reclaimed  by  the  owner,  and  rnay  maintaiii  an  action 

against  a  atmnger  for  taking  it,  and  recover  its  value  as  damages.    Baker  e.  Bates,  13 
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XII.  A  twelfth  branch  of  the  loyal  revenue,  the  right  to  mines,  has  its 
original  from  the  king's  pren^^tive  of  coinage,  in  otder  to  supply  him  with 
materials;  and  therefore  Uiose  mines  which  are  properly  royal,  and  to  which 
the  king  is  entitled  when  found,  are  only  those  of  silver  and  goId.(t')(28)  By 
the  old  common  law,  if  gold  or  silver  be  found  in  mines  of  base  metal, 
according  to  the  opinion  of  some,  the  whole  was  a  royal  mine,  and  belonged 
to  the  king;  though  others  held  that  it  only  did  so,  if  the  quantity  of  gold  or 
silver  was  of  greater  value  than  the  quantity  of  base  metal,  (w)  But  now  by 
the  statutes  i  W.  and  M.  st.  i,  c.  30,  and  8  W.  and  M.  c,  6,  this  diflFerence 
is  made  immaterial;  it  being  enacted  that  no  mines  of  copper,  tin,  iron,  or 
lead,  shall  be  looked  upon  as  royal  mines,  notwithstanding  gold  or  silver 

may  be  extracted  from  them  in  any  quantities;  but  that  the  king  or 
♦295]     *persons  claiming  royal  mines  under  his  authority,  may  have  the 

ore,  (other  than  tin  ore  in  the  counties  of  Devon  and  Cornwall,) 

(ri  3  loA.  577.  (id)  Flowd.  338. 


wrecks,  and  that  a  wrectc-nle  made  br  authority  of  the  statute  laws  of  «  State  is  vi 
paaithe  title  to  the  property,  when  there  is  no  owner  or  agent  present  to  protector 
claim  the  property.     5  Maaon,  465. 

A  liberal  coastmction  of  the  revenne-laws  has  always  been  made  in  favor  of  wrecked 
property.  Thus,  it  has  been  decided  by  the  Supreme  Court  of  the  United  States 
(4  Cianch,  347)  that  ^oods  saved  from  a  wreck  and  landed  are  not  liable  to  forfeiture 
because  unaccompanied  bv  such  marks  and  certificatea  as  are  required  by  law,  nor 
because  they  were  removed  without  the  consent  of  the  collector  of  the  district,  before  the 
quantityandquality  were  ascertained  and  the  duties  paid;  nor  even  if  the  goods  thus 
landed  are  sold  and  enter  into  the  consumption  of  the  country.  3  Story's  Rep.  68. — 
Sharswood. 

(38)  So,  too,  by  the  laws  of  Spain  and  Mexico  a  distinction  was  observed  between  lands 
fitted  for  forming,  stock  raising,  etc. ;  and  those  adapted  to  mining.  Mines  were  reserved 
to  the  crown  or  the  government  and  did  not  pass  with  the  grant  of  the  land  unless  men- 
tioned in  the  g^rant,  or  unless  by  prescription.  U.  S.  v.  San  Pedro  &  CaBon  del  Agua 
Co.,  4  (N,  Mez.)3a4  (18S8);  i  Green.  Cruise  Real  Prop,  39(1856).  The  relaxation  of  the 
Royal  prerogative  in  respectof  Royal  mines,  which  was  efiected  by  the  actsi  Wm.  &M.  c. 
30  and  5  Wm.  &  M.  c.  6,  does  not  apply  to  a  mine  worked  simply  as  a  gold  mine,  even 
though  the  ^Id  is  found  mixed  with  the  ores  of  the  baser  metals  mentioned  in  those  acts, 
if  the  quantity  of  the  baser  metals  is  so  small  as  to  be  valueless  for  the  purpose  of  work- 
ing.— In  such  a  case  the  ancient  prerogative  of  the  crown  remains  onafiected,  and  the 
mine  cannot  be  worked  by  a  subject,  even  on  bis  own  land  without  a  license  from  the 
crown.  Att'y-Gen'l  f.  Morgan,  1  Law  Rpt.  Ch,  Div.  (J891),  43a-57.  Williard  on  Real 
Est  51  (1885}. 

So  the  statutes  of  New  York  reserve  to  the  State  all  gold  and  silver  mines,  permitting 
the  discoverers  of  such  mines  to  enjoy  their  produce  for  twenty-one  years  only,  i  Rev. 
Stat.  381, 13  I,  4,  and  the  right  is  extended  to  all  minesof  other  metals  found  in  lauds  of 
persons  not  citizens  of  the  United  States,  i  Rev.  Stat.  181,  }  t,  and  also  to  all  mines  of 
other  metals  on  lands  of  citizens  of  the  United  States,  the  ore  of  which  contains  less  than 
two-thirds  in  value  of  copper,  tin,  iron  or  lead,  i  Rev,  Stat.  381,  J  i;  and  see  3  Kent  Com. 
378.  It  was  formerly  held  in  California  that  the  State  was  sole  owner  by  virtue  of  its  sov- 
ereignty of  all  the  gold  and  silver  mines  on  public  lands  within  its  limits,  to  the  exclu- 
sion of  the  United  States.  Hicks  v.  Bell,  3  Cal.  319  (1853).  See  also  Stoakes  v.  Barrett, 
5  Cal.  36  (1855);  but  this  doctrine  has  been  overrul«l,  Moore  v.  Smaw,  17  Cal.  199  (i86i); 
audit  may  be  regarded  as  now  settled  that  the  ownership  of  suCh  mines  is  incident  to  the 
ownership  of  the  soil,  and  that  they  do  not  belong  to  the  government  as  an  inddeut  of 
sovereignty.  Ah  Hee  v.  Crippen,  19  Cal.  491  (1861).  United  States  v.  Parrott,  i  McAU. 
371  (1855).  United  States  v.  Castillera,  3  Black.  17  {1863).  Preemont  v.  United  States, 
17  How.  54a  (1854).  Mining  Co.  n.  Boggs,  14  Cal.  379(1859).  They  pass  by  a  grant  of 
the  land,  unless  expressly  reserved  in  the  §rant,  Moore  v.  Smaw,  t7  Cal.  199  ( 1861 )  j  and 
this  applies  to  the  case  of  patentees  claiming  under  the  United  States  within  the  limits 
of  California,  Moore  v.  Smaw  (supra).  Bc^gs  v.  Merced  Co.,  14  Cat.  375  (1859).  A 
gold  mine  is  real  estate  and  can  be  transferred  only  by  an  Instrument  in  writing.  Melton 
V.  Lambard,  51  CaL  358  (1875).  Under  the  laws  of  California  permission  is  given  to  all 
persons  to  work  the  mines  upon  public  lands  notwithstanding  they  may  be  in  the 
possession  and  enjoyment  of  another  for  agricultnial  purposes  merely,  Stoakcs  v.'Banett 
[supra).    The  I<awofReal  Prop.;  Boone,  sec.  6. 
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paying  for  the  same  a  price  stated  in  the  act.  This  was  an  extremely  reason- 
able law;  for  now  private  owners  are  not  discouraged  from  working  mines, 
through  a  fear  that  they  may  be  claimed  as  royal  ones;  neither  does  the  king 
depart  from  the  just  rights  of  his  revenue,  since  he  may  have  all  the  precious 
metal  contained  in  the  ore,  paying  no  more  for  it  than  the  value  of  the  base 
metal  which  it  is  supposed  to  be;  to  which  base  metal  the  land-owner  is  by 
reason  and  law  entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the  revenue  of  treasure- 
trove,  (derived  from  the  French  word  trover,  to  find,)  called  in  Latin  the- 
saurus  inventus,  which  is  where  any  money  or  coin,  gold,  silver,  plate,  or 
bullion  is  found  hidden  in  the  earth,  or  other  private  place,  the  owner  thereof 
being  unknown;(29)  in  which  case  the  treasure  belongs  to  the  king:  but  if 
he  that  hid  it  be  known,  or  afterwards  found  out,  the  owner,  and  not  Oie  king, 
is  entitled  to  it.(x)(3o)  Also  if  it  be  found  in  the  sea,  or  upon  the  earth,  it 
doth  not  belong  to  the  king,  but  the  finder,  if  no  owner  appears,  C^)(3i)  So 
that  it  seems  it  is  the  lading,  and  not  the  abandoning  of  it,  that  gives  the 
king  a  property:  Bracton(^)  defining  it,  in  the  words  of  the  civilians,  to  be 
"vetus  depositic  pecunia."  This  difference  clearly  arises  from  the  different 
intentions  which  the  law  implies  in  the  owner.  A  man  that  hides  his  treas- 
ure  in  a  secret  place  evidently  does  not  mean  to  relinquish  his  property,  but 
reserves  a  right  of  claiming  it  again,  when  he  sees  occasion;  and  if  he  dies, 
and  the  secret  also  dies  with  him,  the  law  gives  it  the  king,  in  part  of  his 
royal  revenue.  But  a  man  that  scatters  his  treasure  into  the  sea,  or  upon  the 
public  surface  of  the  earth,  is  construed  to  have  absolutely  abandoned  his 
property,  and  returned  it  into  the  common  stock,  without  any  intention  of 
reclaiming  it:  and  therefore  it  belongs,  as  in  a  state  of  nature,  to  the  first 
occupant,  or  finder,  (32)  unless  the  owner  appear  and  assert  his  right, 
which  *then  proves  5iat  the  loss  was  by  accident,  and  not  with  an  [^296 
intent  to  renounce  his  property.(33) 

Formerly  all  treasure-trove  belonged  to  the  finder;(ii)  as  was  also  the  rule 
of  the  civil  law.  ( J)(34)    Afterwards  it  was  judged  expedient  for  the  purposes 

(I)  3  iMt.  1st.    Halt  of  Sberiflk,  c.  IS.  (a)  Braclon,  L  S,  o.  S.   S  Inrt.  1S9. 

(M  Brin.  <i.  17.    flDch.  I.  177.  (^{  fj.  41, 1,  tl. 

[()  1^3.0- 1. 14.    [•' AnoUdepoiilofiiioney.'T 

{39^  Brantlv  Fers.  Prop.  317  (1890). 

(30)  In  this  country  the  propHetor  of  tbe  aojl  ia  entitled  to  It  u  against  all  the  ivorld 
except  the  real  owner,  whether  the  real  owner  of  the  tresoure  ma]>  reclaim  it  would 
aeem  to  depend  npon  whether  it  wa»  oriKinally  hidden  in  the  earth  with  the  cxpreM  or 
isrolied  consent  of  the  owner  of  the  landT    See  a  Kent's  Com.  358. — Sharswood. 

(31)  A  boat  and  cargo  was  sunk  in  the  Mississippi  river  nearly  thirty  yean,  and  the 
owners  having  made  no  efibrt,  nor  done  any  act,  showing  that  a  deagn  was  entertained 
to  save  the  property,  and  an  island  having  formed  over  the  wreck  by  a  cfiaiwe  in  the  river's 
current — the  law  implied  an  abandonment  of  the  boat  and  goods  ana  protected  the 


person  recovering  the  property  from  interrerence  with  his  poancMion.  Eadof.  Brazelton, 
33  At k.  SOI  (1861).  Conmi:  Eidea  found  on  an  old  tannery  aite  forty  yeara  after  ita  sale 
by  tlv;  owner,  belone  to  that  owner  atill  and  the  finder  acquired  no  title  thereto^  they 
being  neither  lost,  abandoned,  nor  derelict,  nor  treaauiE  trove.  Livermore  v.  White,  74 
Ue.  4i>5  ( 18S3).  So,  the  finder  of  a  certificate  of  a  half  lottery  ticket  payable  to  bearer, 
is  not  entiUed  to  recover  one  half  of  the  money  drawn  as  a  prize  by  ttie  original  ticket, 
the  Tsndor  baving  received  the  whole  prize  frtan  the  lottery  company.  McLaughlin  V. 
Waite.S  Wend.  (N.  Y.)  406(1830.) 

(3a)  This  certainly  is  tme,  thonrh  it  cannot  be  reconciled  with  the  learned  jndge'a 
doctrine,  that  all  bwa  vacantia  belong  to  the  king.— Christian.  3  Wait's  Act.  &  Def. 
as*  (>8y7)- 

(33)  The  finder  has  no  lien  on  the  article  for  his  trouble,  10  Johns.  103.  Chose  v. 
Corcoran,  106  Mass.  386  (1871);  it  is  larceny  to  convert  goods  to  one's  own  use  with 
felonious  intent  where  one  has  good  reason  to  think  the  owner  can  be  found.  Lane  v, 
Peo.,  10  ni,  305.     35  O.  S.  46  (1878).     Com.  v.  Titua,  116  Mass.  43  {1874). 

(34)  Chattels  of  ralue  found  in  the  earth  concealed  or  deposited  tbere  by  their  former 
owner  noj*  unknown,  are  styled  treasure  trove,  and  the  tcnn  applies  to  bullion,  mon^ 
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of  the  state,  and  particularly  for  the  coinage,  to  allov  part  of  what  was  so 
found  to  the  king;  which  part  was  assigned  to  be  all  Hidden  treasure;  such 
as  is  casually  lost  and  unclaimed,  and  also  such  as  is  designedly  abandoned, 
still  remaining  the  right  of  the  fortunate  finder.  And  that  the  prince  shall 
be  entitled  to  this  hidden  treasure  is  now  grown  to  be,  according  to  Grotius,  (f ) 
"jus  commune,  et  guasi gentium;" {^5)  for  it  is  not  only  observed,  he  adds, 
in  England,  but  in  Germany,  France,  Spain,  and  Denmark.  The  finding  of 
deposited  treasure  was  mudi  more  frequent,  and  the  treasures  themselves 
more  considerable,  in  the  infancy  of  our  constitution  than  at  present.  When 
the  Romans,  and  other  inhabitants  of  the  respective  countries  which  com- 
posed their  empire,  were  driven  out  by  the  northern  nations,  they  concealed 
their  money  under  ground,  with  a  view  of  resorting  to  it  again  when  the 
heat  of  the  irruption  should  be  over,  and  the  invaders  driven  back  to  their 
deserts.  But,  as  this  never  happened,  the  treasures  were  never  claimed;  and 
ou  the  death  of  the  owners  the  secret  also  died  along  with  them.  The  con- 
quering generals,  tieing  aware  of  the  value  of  these  hidden  mines,  made  it 
highly  penal  to  secrete  them  from  the  public  service.  In  England  therefore, 
as  among  the  feudists,  (d  )  the  punishment  of  such  as  concealed  from  the  king 
the  finding  of  hidden  treasure  was  formerly  no  less  than  death;  but  now  it  is 
only  fine  and  imprisonment.  (?)(36) 

XIV.  Waifs,  dona  waviata,  are  goods  stolen,  and  waved  or  thrown  away 
by  the  thief  in  his  flight,  for  fear  of  being  apprehended.  These  are  given  to 
the  king  by  the  law,  as  a  punishment  upon  the  owner  for  not  himself  pursu- 
ing the  felon  and  taking  away  his  goods  ftism  him.{/)(37)  And 
*297]  therefore  *if  the  party  robbed  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  fresh  suH, )  or  do 
convict  him  afterwards,  or  procure  evidence  to  convict  him,  he  shall  have  his 
goods  again,  (g)  Waved  goods  do  also  not  belong  to  the  king  till  seized  by 
somebody  for  his  use;  for  if  the  party  robbed  can  seize  them  first,  though  at 
the  distance  of  twenty  years,  the  king  shall  never  have  them.  (A)  If  the 
goods  are  hid  by  the  thief,  or  left  anywhere  by  him,  so  that  he  had  them  not 
about  him ,  when  he  fled,  and  therefore  did  not  throw  them  away  in  his  flight; 
these  also  are  not  bona  waviata,  but  the  owner  may  have  them  again  when 
he  pleases.  (/)  The  goods  of  a  foreign  merchant,  though  stolen  and  thrown 
away  in  flight,  shall  never  be  waifs:  (y)  the  reason  whereof  may  be,  not  only 
for  the  encouragement  of  trade,  but  also  because  there  is  no  wilful  default  in 
the  foreign  merchant's  not  pursuing  the  thief,  he  being  generally  a  stranger 
to  our  laws,  our  usages,  and  our  language.  (3S) 

ig\  FiDcH,  I.  212. 

OtS  n>i<i- 

(<)  h  Rep.  10B. 

(i)  ntz.  A\it.  at.  E^nxa.  \,  S  Bnlmr.  IS. 


valuable  plate  and  works  of  art.  Wbere  the  owner  is  known,  the  property  must  be 
restored  to  him.  In  the  most  of  the  states  the  legislatures  have  vested  treasure  trove  in 
the  state  as  bona  vacantia.     3  Schoul.  Pers.  Prop.  (3  ed.  1&S4)  sec.  10. 

(35)  ["The  common  law  and,  as  it  were,  the  law  of  nations."] 

(36)  Brantly  Pers.  Prop.  217  {l8go). 

iyj)  No  title  can  or  ought  to  be  conferred  by  a  thief  running  or  atandine,  the  tme 
policy  would  seem  to  be  to  make  the  State,  when  its  officers  take  the  goods,  hold  it 
in  trust  for  the  true  owner.     3  Schoul.  Pers.  Prop.  (3  ed.  1884)  sec.  9. 

(38)  This  prerogative  of  the  crown  was  placed  at  the  common  law  under  bo  many 
checks,  and  it  is  so  unjust  in  itself,  that  it  may  perhaps  be  considered  as  never  adopted 
in  the  United  States  as  against  the  real  owner,  and  never  put  in  practice  as  against  the 
finder;  though,  as  against  him,  I  apprehend  the  title  of  the  state  would  be  deemed  para- 
mount. 3  Kent,  35S.  In  the  absence  of  express  statute  regulation,  perhaps  goods  wav«d, 
if  found  on  the  highway,  would  belong  to  the  finder  as  against  all  but  ttie  real  owner;  if 
on  private  property,  to  the  proprietor  of  the  land. — Shakswood. 
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XV.  Estrays  are  such  valuable  animals  as  are  fouad  nanderiDg  in  any 
manor  or  lordship,  and  no  man  knoweth  the  owner  of  them;(39)  in  which 
case  the  law  gives  them  to  the  king  as  the  general  owner  and  lord  paramount 
of  the  soil,  in  recompense  for  the  damage  which  they  may  have  done  therein: 
(40)  and  they  now  most  commonly  belong  to  the  lord  of  the  manor,  by 
special  grant  from  the  crown.(4i)  But,  in  ordo*  to  vest  an  absolute  prop- 
erty in  the  king,  or  his  grantees,  they  must  be  proclaimed  in  the  church  and 
two  market  towns  next  adjoining  to  the  place  where  they  are  found;  and  then, 
if  no  man  claims  them,  after  proclamation  and  a  year  and  a  day  passed,  they 
belong  to  the  king  or  his  substitute  without  redemption; (A)  even  though  the 
owner  were  a  minor,  or  under  any  other  legal  incapacity.  (/)  A  provision 
similar  to  which  obtained  in  the  old  Gothic  constitution,  with  r^ard  to  all 
things  that  were  found,  which  were  to  be  thrice  proclaimed;  "pri- 
mum  coram  comiHbus  el  vialoribus  obviis,  deinde  in  proxima  *vilia  vel  [*298 
pago,  posiremo  coram  ecclesia  veljudido;  "(42)  and  the  space  of  a  year 
was  allowed  for  the  owner  to  reclaim  his  property,  (m)  If  the  owner  claims 
them  within  the  year  and  day ,  (43)  he  must  pay  the  charges  of  finding,  keep- 
ing, and  proclaiming  them.  («)  (44)     The  king  or  lord  has  no  property  till  the 


jm) 


atlernh.  dcjar.  ffoUor.  I.  S,  c.  S. 


the  land  in  the  kingdom,  they  must  do  the  same  injury  to  his  interest,  whetlier  they  are 
eTBzing  in  one  place  or  another  out  of  the  king's  domains.  But  the  law  is  probabty 
founilM  upon  general  policy;  for  by  giving  the  estray  to  the  king,  or  his  grantee,  and 
not  to  the  finder,  the  owner  has  the  best  chance  of  having  faia  prt^rty  reatMvd  to  bin ; 
and  it  lessens  the  temptation  to  commit  thefts,  aa  it  prevents  a  man  from  pretending  tiiat 
he  had  found,  as  an  estray,  what  he  had  actually  stolen,  or,  according  to  tile  vulgar 
phrase,  that  he  had  found  what  was  never  lost — Christian. 

(41)  Estrays  were  at  common  law  taken  up  and  disposed  of  without  judicial  proceed- 
ings, and  oar  statutes  have  provisions  under  which  the  owner  of  stray  beasts  might 
be  deprived  of  his  ownership  by^^^rf?  proceedings  not  of  a  judicial  character.  Weimer 
V.  Bunbury,  30  Mich,  an  (1874).  A  stolen  horse  left  by  the  thief  tied  to  a  post  in  a  public 
road,  is  not  an  estray  within  the  purview  of  the  New  Jersey  statute.  Hall  v.  Gilderdeeve, 
7  Vroom  (N.  J. )  ^41 .  A  runaway  slave  was  an  "  estray  "  and  might  under  the  Miss,  law 
have  been  sold  as  such  after  proclamation — for  sis  months.  Hutchins  v.  Lee,  i  Miss. 
394  (1837).  Though  at  common  law  the  definition  of  an  estray  was  an  animal  whose 
owner  was  unknown,  yet  when  known,  the  name  of  the  owner  must  be  given  in  an 
indictment  for  taking  up  and  using  an  estray.  State  v.  Apel,  14  Tex.  430  (1855).  A  bull 
-'--   —1  the  range  where  it  was  raised,  or  where,  by  its  owner,  it  was  permitted  t 


all  such  legislation,"  says  Schouler,  "  is  in  derogation  of  private  rights,  and  every  act  of 
this  sort  £ouId  be  fairly  construed,  in  the  owner's  favor  if  possible,  and  against  those 
who  would  want  only  to  deprive  hitn  of  his  property -yet  always  with  due  regard  for  the 
ancient  maxim  that  one  should  so  use  his  own  property,  as  not  to  injure  others."  2 
Schouler  Pers.  Prop.  sec.  17  (1S84). 

(43)  ["First  before  the  inhabitants  of  the  place  andpasung  travellers,  then  in  the  next 
town  or  village,  lastly  before  the  church,  or  jndgment-conrt "] 

(43)  It  is  generally  held,  that,  in  order  to  constitute  an  estray,  the  owner  of  the  animal 
must  be  unknown;  but  this  is  not  a  universal  rule.  3  Kent  Com.  359;  7  Am.  and  Eng. 
Enc.  of  Law  34,  and  authorities  there  dted. 

(44)  But  if  any  other  person  finds  and  takes  Care  of  another's  property,  not  being 
entitled  to  it  as  an  estray,  (nor  being  saved  at  sea,  or  in  other  cases  where  the  law  of 
salvage  applies, )  the  owner  may  recover  it  or  its  value,  without  being  obliged  to  pay  the 
expenses  of  keeping.     3  Bl.  Rep.  1117.     2  Hen.  Bl.  154-— CnRtSTiAN. 

The  law  as  it  stands  is  not  without  Jls  policy;  but  equity  seems  to  demand,  even  on  the 

part  of  a  toser,  that  a  bonA  fide  finder  should  be  recompensed  for  the  labor  he  may  have 

bestowed  and  the  care  he  may  have  taken  in  preserving  property  actually  lost     The 

general  law  seems  calculated  to  prevent  surreptitious  appropriation  of  another's  proper^ 
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year  and  day  passed;  for  if  a  lord  keepeth  aa  estray  three-quarters  of  a  year, 
and  within  the  year  it  strayeth  again,  and  another  lord  getteth  it,  the  first  Icu:d 
cannot  take  it  again.  (0)  Any  beasts  may  be  estrays,  that  are  by  nature 
tame  or  reclaimable,  and  in  which  there  is  a  valuable  property,  as  sheep, 
oxen,  swine,  and  horses,  which  we  in  general  call  cattle;  and  so  Fleta(^) 
defines  them,  pe^us  varans,  quod  nullus petit,  sequilur,  vel advocat.{^^)  For 
animals  upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and  animals  yifr^ 
naturee,  as  a  bear  or  wolf,  cannot  be  considered  as  estrays.  So  swans  may 
be  estrays,  but  not  any  other  fowl;(y)  whence  they  are  said  to  be  royal  fowl. 
The  reason  of  which  distinction  seems  to  be,  that,  cattle  and  swans  being  of  a 
reclaimable  nature,  the  owner's  property  in  them  is  not  lost  merely  by  their 
temporary  escape;  and  they  also,  from  their  intrinsic  value,  are  a  sufficient 
pledge  for  the  expense  of  the  lord  of  the  fi^nchise  in  keeping  them  the  year 
and  day.  For  he  that  takes  an  estray  is  bound,  so  long  as  he  keeps  it,  to  find 
it  in  provisions  and  preserve  it  fi'om  damage;Cr)  and  may  not  use  it  by  way  of 
labor,  but  is  liable  to  an  action  for  so  doing,  (j)  Vet  he  may  milk  a  cow,  or 
the  like;  for  that  tends  to  the  preservation,  and  is  for  the  boiefit,  of  the  ani- 
mal. (0(46) 

Besides  the  particular  reasons  before  given  why  the  king  should  have  the 
several  revenues  of  royal  fish,  shipwrecks,  treasure-trove,  waifs,  and  estrays, 
there  is  also  one  general  reason  which  holds  for  them  all;  and  that  is, 
because  they  are  bona  vacantia,  or  goods  in  which  no  one  else  can  claim  a 

property.  (47)  And  therefore  by  the  law  of  nature  they  belonged 
*299]     to  the  first  occupant  or  finder;   and  so  continued  under  the  *im- 

perial  law.  But,  in  settling  the  modem  constitutions  of  most  of  the 
governments  in  Europe,  it  was  thought  proper  (to  prevent  that  strife  and 
contention,  which  the  mere  title  of  occupancy  is  apt  to  create  and  continue, 

(ot  FlOOb.  L.  ITT.  <r)  1  Roll.  Abr.  880. 

\p)  L  I.  c.  48.  US  era.  J>c  147. 

(g|TSep.lT.  <l)  Ceo.  Jw.  148.    No;.  IIH 

under  the  pretence,  if  detected,  of  its  havine  been  found.  It  is  said  that  much  property 
in  timber  and  other  comparatively  light  gooos  is  annually  irrecoverably  lost  by  drirting, 
no  one  caring  to  stay  it.  By  the  Thames  regulations,  watermen  are  enjoined  to  convey 
all  timber,  etc.,  found  by  them  loosely  floating  to  certain  places  of  deposit,  appointed  ^ 
the  water-bailiff;  but,  aa  no  recompense  in  made,  either  the  property  ia  secreted,  or,  if 
that  be  hazardous,  the  article  is  left  to  drift  away  to  sea. — ChiTTY. 

(45)  [Wandering  cattle,  which  no  one  seeks,  follows,  or  calls  to.] 

(46)  Estrays,  when  unreclaimed,  are  disposed  of  generally  in  the  United  States  by  the 
officers  of  the  township  where  the  estray  is  taken  up,  for  the  nsc  of  the  poor  or  other 
public  purposes.  In  the  absence  of  statute  regulation,  if  found  on  tbe  highwcy,  they 
belong  to  the  finder  against  all  but  the  real  owner;  if  on  private  property,  they  are  sub- 
ject to  distress,  damage  freasant,  and  may  be  held  as  a  pledge  until  tbe  owner  makes 
good  the  damage.  But  if  they  have  strayed  through  defect  of  the  fences  of  the  proprie- 
tor of  the  soil,  the  owner  may  reclaim  them.  One  whose  chattel  has  been  wrongfally 
takenfromhimmay  enter  upon  the  land  of  tbe  taker  peaceably,  for  the  purpose  of  retakine, 
without  subjecting  himself  even  to  nominal  dama^  aa  a  trespasser.  All  the  booKS 
agree  that,  where  an  animal  escapes  from  the  possession  of  its  owner  by  his  consent,  ex- 
clusive negligence,  or  other  default,  he  cannot  pursue  it  into  the  close  of  another  without 
'becoming  a  trespasser  by  his  entry.     3  Watts  &  Serg.  335. 


demand  anything,"]  says  the  Digest     Dig.  47,  »,  43.  9-     Amory  *.  Flyn,  10  Johns.  io». 
— Sharswood. 

(47)  The  bona  fide  finder  of  a  lost  trunk  found  on  the  highway  is  not  guilty  of  larceny 
by  snbsequenUy  appropriating  the  articles  therein.  Peo.  v.  Anderson.  14  John.  (N.  Y.) 
301  ( 1817).  The  C.  J.  dissenting  quotes  i  Bl.  399,  and-  remarks  that  the  doctrine  that 
one  converting  lost  goods  animo  furandi  was  guiltless  of  larceny,  applied  strictly  to 
wails,  treasure-trove,  etc.    See  also  a  Waterman's  Crim.  Proc.  454  (i860). 
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and  to  provide  for  the  support  of  public  autboritj'  in  a  manaer  the  least 
burdensome  to  individuals)  that  these  rights  should  be  annexed  to  the 
supreme  power  by  the  positive  laws  of  the  state.  And  so  it  came  to  pass 
that,  as  Bracton  expresses  it,(u)  h^c  qua  nullius  in  bonis  sunt,  et  oHm 
fuerunt  inventoris  de  jure  naturali.  Jam  efficiuniur  principis  de  jure 
ffeniium.(v)(AS) 

XVI.  The  next  branch  of  the  king's  ordinary  revenue  consists  in  forfeitures 
of  lands  and  goods  for  offences;  doaa  confisaila,('i9)  as  they  are  called  by  the 
civilians,  because  they  belonged  to  the  fiscus  or  imperial  treasury;  or,  as  our 
lawyers  term  them,  forisfacia;  that  is,  such  whereof  the  property  is  gone 
away  or  departed  from  the  owner.  (50)  The  true  reason  and  only  substantial 
ground  of  any  forfeiture  for  crimes  consists  in  this;  that  all  property  is 
derived  from  society,  being  one  of  those  dvil  rights  which  are  conferred 
upon  individuals,  in  exchange  for  that  degree  of  natural  freedom  which 
every  man  must  sacrifice  when  he  enters  into  social  communities.  If  there- 
fore a  member  of  any  national  community  violates  the  fundamental  contract 
of  his  association,  by  transgressing  the  municipal  law,  he  forfeits  bis  right 
to  such  privileges  as  he  ctoims  by  that  contract;  and  the  state  may  very 
justly  resume  tiiat  portion  of  property,  or  any  part  of  it,  which  the  laws 
have  before  assigned  him.  Hence,  in  every  offence  of  an  atrocious  kind,  the 
laws  of  England  have  exacted  a  total  confiscation  of  the  movables  or  personal 
estate;  and  in  many  cases  a  perpetual,  in  others  only  a  temporary,  loss  of  the 
offender's  immovables  or  landed  property,  and  have  vested  them  both  in  the 
king,  who  is  the  person  supposed  to  be  ofiended,  being  the  one  visible  magi» 
trate  in  whom  the  majesty  of  the  public  resides.  The  particulars  of  these 
forfeitures  will  be  more  properly  recited  when  we  treat  of  crimes  and 
misdemeanors.  I  therefore  only  mention  them  here,  for  *the  sake  of  [*30D 
regularity,  as  a  part  of  the  census  regalis;  and  shall  postpone  for  the 
present  the  further  consideration  of  all  forfeitures,  excepting  one  species  only, 
which  arises  from  the  misfortune  rather  than  the  crime  ctf  the  owner,  and  is 
called  a  deodandXsi) 

(u)  i.  1.  c.  12,  ■!«  now,  tqr  Um  l>n>  ot  natloiia,  ftppoliited  to  tba 

(s)  [  Tboe  thing!,  for  whloh  do  owner  kppMn,       prince.] 
bj  uatunl  law  tormeilr  beloaged  to  the  Under,  but 

(4S)  This  catinot  be  lecoiiclkd  with  what  the  learned  jtidee  has  advanced  in  p.  395, 
viz.,  that  if  "  anjUiing  be  found  in  the  sea,  or  npon  the  earth,  it  doth  not  belong  to  the 
king,  but  the  finder,  «  no  owner  appears. "  That  certainly  is  the  law  of  England;  and 
which,  with  deference  to  the  learned  judge,  is  the  general  rule  with  regard  to  all  bona 
vacantia,  except  in  particular  instances  in  which  the  law  has  given  them  to  the  king. 


Those  instances  are  exceptions  which  prove  the  rule,  for  expressio  unius  est  exclusto 
Uerius  [the  expression  of  one  thing  is  the  exclusion  of  another].    See  the  case  of  Armoir 

'.  Delamirie,  in  Strange,  505,  where  a  chitnney-a weeper' 8  boy  recovered  from  a  eola- 


smith,  who  detained  from  him  a  diamond  which  he  had  found,  the  value  of  the  nnesl 
diamond  which  would  fit  the  socket  from  which  it  was  taken.  And  it  was  clearly  held, 
that  the  boy  had  a  right  to  it  against  all  the  world,  except  the  owner,  who  aid  not 
appear.  And  I  cannot  but  think  that  the  learned  judge  has  misconceived  the  sentence 
in  Bracton,  which  ia  this; — Item  de  hiis,  qua  pro  wayvio  Habentur,  sicut  de  averiis,  lAi 
non  apparel  doininus,  et  gun  olim  fuerunt  inventoris  de  jure  naturali,  jam  effiduntur 
priuctpis  de  jure  gentium.  [Also  concerning  those  things  which  are  accounted  waifs, 
as  of  beists  of  the  plough,  where  the  owner  does  not  appear,  and  which  were  formerly 
the  property  of  the  finder  by  natural  right,  belong  now  to  the  king  by  the  law  of  natioiiB.J 
Here  the  guee  refers  only  to  the  two  antecedents  wayvia  and  averia,  or  perhaps  to  averts 
only;  by  which  conatrudion  the  sentence  is  consistent,  and  the  whole  correct  But  If  it 
bad  been  intended  that  it  shonld  be  understood  as  if  omnia  had  preceded  fute,  it  would 
have  been  superfluous  to  have  instanced  averia,  and  the  sentence  would  certainly  have 
been  erroneous. — CbriSTian. 
(49]  Confiscated  goods. 

(50)  Reed  V.  Reed,  i  Munford  (Va.)  618  (i8io). 

(51)  The  common   law  rule  In  proaecntions  for  mnrder  and  appeals  oi  death,  and 
inquisitions  against  deodands,  does  not  apply  to  the  right  of  action  given  by  statute  la 
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By  this  is  meant  whatever  personal  chattel  is  the  immediate  occasion  of  the 
death  of  any  reasonable  creature:  which  is  forfeited  to  the  Icing,  to  be  applied 
to  pious  uses,  and  distributed  in  alms  by  his  high  almoDer;(a')  though 
formerly  destined  to  a  more  superstitious  purpose.(5a)  It  seems  to  have 
been  originally  designed,  in  the  blind  days  of  popery,  as  an  expiation  for 
the  souls  of  such  as  were  snatched  away  by  sudden  death;  and  for  that  pur- 
pose ought  prc^ierly  to  have  been  given  to  holy  church;(^)  in  the  same 
manner  as  the  apparel  of  a  stranger,  who  was  found  dead,  was  applied  to 
purchase  masses  for  the  good  of  his  soul.  And  this  may  account  for  that 
rule  of  law,  that  no  deodand  is  due  where  an  infant  under  the  age  of  discre- 
tion is  killed  by  a  f^  from  a  cart,  or  horse,  or  the  like,  not  being  in 
motion:(>')  whereas,  if  an  adult  person  falls  from  thence,  and  is  killed,  the 
thing  is  certainly  forfeited.  For  the  reason  given  by  Sir  Matthew  Hale 
seems  to  be  very  inadequate,  viz.  because  an  in^nt  is  not  able  to  take  care  of 
himself;  for  why  should  the  owner  save  his  forfeiture,  on  account  of  the 
imbecility  of  the  child,  which  ought  rather  to  have  made  him  more  cautious 
to  prevent  any  accident  or  mischief  ?  The  true  ground  of  this  rule  seems 
rather  to  have  been,  that  the  child,  by  reason  of  its  want  of  discretion,  was 
presumed  incapable  of  actual  sin,  and  therefore  needed  no  deodand  to 
purchase  propitiatory  masses:  but  every  adult,  who  died  in  actual  sin,  stood 
in  need  of  such  atonement,  according  to  the  humane  superstition  of  the 
founders  of  the  English  law,  (53) 

Thus  stands  the  law  if  a  person  be  killed  by  a  fell  from  a  thing 
*30i]  standing  still.  But  if  a  horse,  or  ox.  or  other  animal,  *of  his  own 
motion,  kill  as  well  an  infant  as  an  adult,  or  if  a  cart  run  over  him, 
they  shall  in  either  case  be  forfeited  as  deodands;(£)  which  is  grounded  upon 
this  additional  reason,  that  such  misfortunes  are  in  part  owing  to  the  negli- 
gence of  the  owner,  and  therefore  he  is  properly  punished  by  such  forfeiture. 
A  like  punishment  is  in  like  cases  inflicted  by  the  Mosaical  law:(a)  "  if  an 
ox  gore  a  man  that  he  die,  the  ox  shall  be  stoned,  and  his  flesh  ^all  not  be 
eaten."  And,  among  the  Athenians, (*)  whatever  was  the  cause  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  cast  out  of  the  dominions  of 
the  republic.  (34)  Where  a  thing  not  in  motion,  is  the  occasion  of  a  man's 
death,  that  part  only  which  is  the  immediate  cause  is  forfeited;  as  if  a  man 
be  climbing  up  the  wheel  of  a  cart,  and  is  killed  by  filing  from  it,  the  wheel 
alone  is  a  deodand:(0  but,  wherever  the  thing  is  in  motion,  not  only  that 

pumge  ta  cited  In  a  gtcat  muir  authoci,  bat  I  c«a- 

not  And  It  <n  Bntclon, — Coleudqi.] 
(a)  Eiod.  ixL  K. 
(til    .£icbln.  eonL    CfetfoA.      Thns.   too,  by  our 

[What  moTwM  death  we  andeTituid  wasonlend'tohellltodup,  under  the  tnipcctton  of 

!■  forfeit  u  a  deodind.l  the  co^^ne^.    Flet.  l   1.  c  IS,  1 10.    Fltib.  A\ir.  t 

CowEi.L,  Tit.  Drodand.  Vonnt,  K\6. 

Bncton,  IL  B.  c.  5.    "All  thlius  whicb  while  Id  (c|  1  Hal.  P.  C.  U3. 
moliaiicaiuedeatbara  tobeof^red  toOod."  [This 

sec.  384  Rev.  Stats.  Ind.  for  tbe  wronjtfnl  killing  of  a  peraonj  the  common  law  rule  of  ■ 
year  Hod  a  day  is  superseded  by  the  period  of  two  years  within  which  the  action  may  be 
brauebt  under  the  statute.  Louisville  E.  &  St.  L.  R.  B,  Co,  v.  Clarke,  152  U.  S.  V,\ 
(1893).     I  Bish.  New  Crim.  Law.  585  (5  ed.  1892). 

(52)  Deodaads  were  abolished  by  stat.  9  and  10  Vict.  c.  62. 

(53*  F°r  the  law  of  deodands,  see  Bracton,  f,  lai;  Pleta,  p.  37;  Britton.  \.  14,  15,  39; 
Staunford  P.  C.  f  30;  Coke  Third  Inst.  57;  Hale  P.  C.  i.  419;  Stephen  Hist  Crim.  Law 
iii.  77  Pollock  and  Mait.  Hist.  Eng.  Law,  371  et  seg. 

(54)  This  was  one  of  Draco's  lawa;  and  perhaps  we  may  think  tbe  judgment,  that  a 
statue  should  be  thrown  into  the  sea  for  having  fallen  U(x>n  a  man,  less  abmrd,  when  we 
reflect  that  there  may  be  sound  policy  in  teacbinj^  the  mind  to  contemplate  with  horror 
tbe  privation  of  human  life,  and  that  our  familianty  even  with  an  insensible  object  which 
has  been  the  occamon  of  death  may  lessen  that  sentiment  Though  there  maybe  wisdom 
in  withdrawing  such  a  thing  from  public  view,  yet  there  can  be  none  in  treatlngit  asif  it 
was  capable  of  understanding  tbe  ends  of  punishment. — Cbristiam. 


t68 


,dbvGoogle 


Chap.  8]  OF  PERSONS.  301-302 

part  which  immediately  gives  the  wound,  (as  the  wheel,  which  runs  over  his 
body,)  but  all  things  which  move  with  it  and  help  to  make  the  wound  more 
dangerous,  (as  the  cart  and  loading,  which  increase  the  pressure  of  the 
wheel, )  are  forfeited,  (d  )  It  matters  not  whether  the  owner  were  concerned 
in  the  killing  or  not;  for,  if  a  man  kills  another  with  my  sword,  the  sword  is 
forieited(^)  as  an  accursed  thing.  {/)  And  therefore,  in  all  indictments  for 
homicide,  the  instrument  of  death  and  the  value  are  presented  and  found  by 
the  grand  jury,  (as,  that  the  stroke  was  given  by  a  certain  penknife,  value 
sixpence,)  that  the  king  or  his  grantee  may  claim  the  deodand:  for  it  is  no 
deodand  unless  it  be  presented  as  such  by  a  jury  of  twelve  men.(/)  No 
deodands  are  due  for  accidents  happening  upon  the  high  sea,  that 
being  out  of  the  jurisdiction  of  the  common  law:  but  if  a  *man  falls  [^302 
from  a  boat  or  ship  in  fresh  water,  and  is  drowned,  it  hath  been  said, 
that  the  vessel  and  cargo  are  in  strictness  of  law  a  deodand.(A)(56)  But 
juries  have  of  late  very  frequently  taken  upon  themselves  to  mitigate  these 
forfeitures,  by  finding  only  some  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occasion  of  the  death.  And  in  such  cases,  although  the 
finding  by  the  jury  be  hardly  warrantable  by  law,  the  court  of  King's  Bench 
hath  generally  revised  to  interfere  on  behalf  of  the  lord  of  the  franchise,  to 
assist  so  unequitable  a  claim.(t)(57) 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks,  treasure-trove, 
royal  fish,  mines,  waife,  and  estrays,  may  be  granted  by  the  king  to  partic- 
ular subjects,  as  a  royal  firanchise;  and  indeed  they  are  for  the  most  part 
granted  out  to  the  lords  of  manors,  or  other  liberties,  to  the  perversion  of 
their  original  design, (58) 

XVII.  Another  branch  of  the  king's  ordinary  revenue  arises  from  escheats 
of  lands,  which  happen  upon  the  defect  of  heirs  to  succeed  to  the  inheritance; 
whereupon  they  In  general  revert  to  and  vest  in  the  king,  who  is  esteemed, 
in  the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in  the  kingdom. 
But  the  discussion  of  this  topic  more  properly  belongs  to  the  second  book  of 
these  commentaries,  wherein  we  shall  particularly  consider  the  manner  in 
which  lands  may  be  acquired  or  lost  by  escheat. 

lae.  or  Into  my  well,  how 
fenced,  or  Int"  tn.  mm. 

roy  mill.  I«. _.   ., 

une  may  be  reckoned  In 
ir  possesaed  viy  tblDg  bj 
h.f 


(56]  Se«  Pollock  and  MaiL  Hist  Eng.  Law;  supra 

(57)  But  would  it  not  be  much  better  that  a  law  should  be  abolished,  the  policy  of 
wbicb  has  long  ceased,  and  at  which  the  understandings  of  mankind  so  strongly  revolt, 
that  juries  are  inclined  to  trifle  with  their  oatbs,  and  judges  to  encoura^  ridiculous  di«- 
tinctions,  which  tend  to  bring  the  general  administration  of  jnstice  into  contempt  t — 
Chitty. 

(581  Forfeitnre  of  estate  and  corruption  of  blood,  nnder  the  laws  of  the  United  Statca, 
and  including  cases  of  treason,  are  abolished.  Act  of  Congress,  April  lo.  1790,  s.  34,  i 
Story's  Laws,  88.  Forfeiture  of  property  in  cases  of  treason  and  felony  was  a  part  of 
the  common  law,  and  must  exist  at  this  ilay  in  the  jurisprudence  of  those  States  where  it 
has  not  been  abolished  by  their  constitutions  or  by  statute.  Several  of  the  State  con- 
stitutions have  provided  that  no  attainder  of  treason  or  felony  shall  work  corruption  of 
blood  or  forfeiture  of  estate  eicept  during  the  life  of  the  ofifender;  and  some  of  them 
have  taken  away  the  power  of  forfeiture  absolutely,  without  any  such  exception.  There 
are  other  State  constitutions  which  impliedly  admit  the  existence  or  propriety  of  the 
power  of  forfeiture,  by  taking  away  the  right  of  forfeiture  expressly  in  cases  of  suicide 
and  deodand,  and  preserving  silence  as  to  other  cases;  and  in  one  instance  (Const,  of 
Maryland)  forfeiture  of  property  is  limited  to  the  cases  of  treason  and  murder.  3  Kent's 
Com.  386.— Sbarswood. 


369 


>v  Google 


302-303  OF  THE  RIGHTS  [Book  I 

XVIII.  I  proceed  therefore  to  the  eighteenth  aad  last  branch  of  the  king's 
ordinary  revenue;  which  consists  in  the.  custody  of  idiots,  from  whence  we 
shall  be  naturally  led  to  consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding  from  bis 
nativity;  and  therefore  is  by  law  presumed  never  likely  to  attain 
♦303]  any. (59)  For  which  reason  the  custody  of  *hira  and  of  his  lauds 
was  formerly  vested  in  the  lord  of  the  fee;(_;')  (and  therefore  still,  by 
special  custom,  in  some  manors  the  lord  shall  have  the  ordering  of  idiot  and 
lunatic  copyholders;)  (^)  but,  by  reason  of  the  manifold  abuses  of  this  power 
by  subjects,  it  was  at  last  provided  by  common  consent,  that  it  should  be 
given  to  the  king,  as  the  general  conservator  of  his  people, (61)  in  order  to 
prevent  the  idiot  from  wasting  his  estate,  and  reducing  himself  and  his  heirs 
to  poverty  and  distress,  (/)  This  fiscal  prerogative  of  the  king  is  declared  in 
parliament  by  statute  17  Bdw.  II.  c,  9,  which  directs  (in  affirmance  of  the 
common  law)C«)  that  the  king  shall  have  ward  of  the  lands  of  natural  fools, 
taking  the  profits  without  waste  or  destruction,  and  shall  find  them  neces- 
saries; and  after  the  death  of  such  idiots  he  shall  render  the  estate  to  the 
heirs;  in  order  to  prevent  such  idiots  from  alienating  their  lands,  and  their 
heirs  from  being  disiuherited.(62) 

By  the  old  common  law  there  is  a  writ  de  idwta  inquirendo,  to  inquire 
whether  a  man  be  an  idiot  or  not:(»)  which  must  be  tried  by  a  jury  of  twelve 
men;  and,  if  they  find  him  purus  idiotaifi-^')  the  profit,s  of  his  lands  and  the 
custody  of  his  person  may  be  granted  by  the  king  to  some  subject  who  has 
interest  enough  to  obtain  them.(i7)  This  branch  of  the  revenue  hath  been 
long  considered  as  a  hardship  upon  private  families:  and  so  long  ago  a.s  in 
the  8  Jac.  I.  it  was  under  the  consideration  of  parliament  to  vest  this  custody 
in  the  relations  of  the  party,  and  to  settle  an  equivalent  on  the  crown  in  lieu 
of  it;  it  being  then  proposed  to  share  the  same  fate  with  the  slavery  of  the 
feodal  tenures,  which  has  been  since  abolished.  (/)  Yet  few  instances  can 
be  given  of  the  oppressive  exertion  of  it,  since  it  seldom  happens  that  a  jury 
finds  a  man  an  idiot  a  nativitaie,  but  only  non  compos  mentis  from  some 
particular  time,  which  has  an  operation  very  (Afferent  in  point  of 
law.  (64,) 


(j)  Flet  L  1.  c  11, 1  m  (n)  F.  tf.  B.  282. 

(()  I>yM.  SD2.    Hult.1T.    Mot.  ZT.  M  ThIqpower.thoaKhoIUtBTerTnnlf  exeited, 

(I)  F.  N.  B.232.  tiMillilluaed  toln  common  speecli  bf  OiU  uiual 

tn)  1  Bep,  lai.    UananaA.  Scarth.  20  Eiim.  I.  eipnalop  ol  begging  n.  man  for  a  rooL 

(u«aiedUIiIa]raud'iYeu-Bookot  GdiT.  II.)I[>L  (p)  1  Iiut  208.    Com.  Jour.  1610. 


15.24. 


(59)  Bvans  v.  Jolinson,  39  W.  Va.311  (1S95).    Barb.  Crim.  Law 570  (3 ed.  18S3). 

(61)  The  jurisdiction  and  protection  of  idiots  and  lunatici  was  onginally  delegated  by 
the  crown  m  parens  pairia  to  theConrts  of  Chancery,  with  the  rieht  to  have  the  custody 
and  control  of  them  and  their  estates.  The  history  of  the  jurisdiction  as  to  the  unfor- 
tunates is  fully  given  by  Justice  Stoiy  in  Psrsee  Merchant  Case,  3  Daly  529  Story's  Eq. 
sec.  1363.  3  Ccird.  Rights  Mar.  Worn,  {a  ed.  1885)  p.  87.  See  «n  examination  of  the 
power  of  a  court  of  equity  over  the  estates  of  an  idiot,  in  Naylor  v.  Naylor,4  Dana  (Ky.) 
341  (1836)- 

(61)  The  jurisdiction  which  the  chancellor  has  generally,  or  perhaps  always,  ezeraaed 
over  the  persons  and  estates  of  lunatics  and  idiots,  is  not  necessarily  annexed  to  the  ens- 
tody  of  the  KTcat  seal;  for  it  has  been  declared  by  the  honse  of  lords  "  that  the  custody 
of  idiots  and  lunatics  was  in  the  power  of  the  King,  who  might  delegate  the  same  to 
such  person  as  he  should  think  fit,"  And  upon  every  change  of  the  great  seal,  a  spe- 
cial authority  under  his  majesty's  royal  sign-manual  is  granted  to  the  new  chancellor 
for  that  purpose.  Hence  no  appeal  lies  from  the  chancellor's  orders  upon  this  subject 
to  the  house  of  lords,  but  ta  the  king  in  council.  Dom.  Proc.  14  Feb.  1726.  3  P.  Wma. 
ao8.— Christian. 

(63)  [An  absolute  idiot.] 

(64)  According  to  onr  law,  a  state  is  bound  to  take  care  of  and  protect  its  own  in&nts, 
lunatics  and  paupers.    Corrie's  Case,  3  Bland  (Md.)  493  (1839).    It  it  certain  that  in 
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*A  man  is  not  an  icliot(;)  if  be  bath  any  glimmering  of  reason,  so  [^304 
that  be  can  tell  his  parents,  his  age,  or  the  like  common  matters.  (65) 
But  a  man  who  is  lx»rn  deaf,  dumb,  and  blind  is  looked  upon  by  the  law  as 
in  the  same  state  with  an  idiot  :(r)  he  being  supposed  incapable  of  any 
understanding,  as  wanting  all  those  senses  which  furnish  the  human  mind 
with  ideas.  (66) 

A  lunatic,  or  non  compos  mentis,  \s  one  who  hath  bad  understanding,  but 
by  disease,  grief,  or  other  accident,  hath  lost  the  use  of  bis  reason,  (i)  (67) 
A  lunatic  is  indeed  properly  one  tbat  hath  ludd  intervals,  sometimes  enjoy- 
ing his  senses,  and  sometimes  not,  and  that  frequently  depending  upon  the 
change  of  the  moon.  (68)  But  under  the  gener^  name  of  non  compos  mentis 
(whidi  Sir  Edward  Coke  says  is  the  most  legal  □ame)(0  are  comprised  not 
ooly  lunatics,  but  persons  under  frenziesi  or  who  lose  their  intellects  by  dis- 
ease; those  that  grow  deaf,  dumb,  and  blind,  not  being  bom  so;  or  such,  in 
short,  as  are  judged  by  the  court  of  chancery  incapable  of  conducting  their 
own  afbirs.(69)    To  these  also,  as  well  as  ii£ots,  the  king  is  guardian,  bat 

it)  IMala  a  auii  H  MnnKott.    (Mm.  BeaeeK.  » 
Bdv.  1.  la  MBTnud'i  Yau-Book  oTEdw.  U.  U) 
(0  1IUM.ZM. 

Bugland  the  chancellor  exercised  jnriBdiction  over  the  peraoas  ftnd  estatet  of  idiota 
and  lunatics,  and  he  proceeded  by  means  of  a  writ  de  idiota  inguirendo,  retamable  before 
hinuelf  and  subject  to  his  traverae,  inspection  and  control.  And  this  jurisdiction  ex- 
tended also  to  those  whose  minds  have  sunken  under  the  power  of  disease,  or  the  weight 
rf  sgc.    Naylorw.  Naylor,  supra  n.  61. 

(6s)  Imbecility  of  mind  in  a  testator  will  not  avoid  his  last  will  and  testament— conrta 
pas^ng  njxm  the  validity  of  a  will  do  not  measure  the  extent  of  the  understanding  of  the 
testator,  if  he  be  not  totally  deprived  of  reason,  whether  wise  or  unwise,  he  is  the  dis- 
poser of  hispToperty  and  his  will  stands  as  a  reason  for  hisactions — a  man  is  competent 
to  make  awUl  be  bis  understanding  never  so  weak.  Stewart  r.  Lispenard,  36  Wend.  (N. 
YJ  300  (1841).    Bdwaida  on  Bailments  30  (3  ed.  1893).    Het  on  Cont.91  (Bearded. 

<66)  InYongK.  Saut,  Dyer,  ^,  a.,  it  was  held  that  one  who  had  become  deaf,  dumb, 
and  blind  by  accident,  not  having  been  bom  so,  was  to  be  deemed  non  compos  mentis. 
The  presumption  that  a  person  deaf,  dumb,  and  blind  from  his  nativity  is  an  idiot  is  only 
a  legal  presumption,  and  is,  therefore,  open  to  be  rebutted  byevidencc  of  capacity.  I 
CbitL  Hed.  Jnr.  301-345. — Hargkave.  To  the  same  effect  are  Brown  v.  Pisber,  4jobn«. 
Cb.  Rep.  441.    Christmas  v.  Mitchell,  3  Iredell  Ch.  535. 

In  most  of  the  UnitedStates,  by  the  provisions  of  expressstatutea,  an  habitual  drunkard 
ia  placed  in  tbe  same  class  with  lunatics,  and  the  management  of  his  property  taken  out 
of  his  hands.  "Hie  proceedings  to  ascertain  the  fact,  and  the  legal  consequences,  are  in 
general  the  same  as  in  the  case  of  idiocy  and  lunacy. — Sharswood. 

Helen  Keller,  an  American  girl,  who  is  deaf,  dumb  and  blind,  has  been  educated  bv 
means  of  her  sense  of  touch.  She  recently  passed  the  entrance  examinations  for  Harvam 
Collef^  Laura  Bridg^nan  is  another  exceptional  case  of  what  deaf  mutes  are  capable 
of  doing. 

(67)  A  man  might  know  that  he  was  delivering  a  deed,  and  yet  the  right  use  of  his  rea- 
son besoimpairra  as  to  leave  him  no  rational  nnderetandingconcemingthenatureof  the 
transaction — it  must  appear  that  the  person  bad  not  understanding  enough  to  compre- 
hend the  nature,  extent  and  consequence  of  the  contract  he  was  making,  in  order  to  ren- 
der it  void.     Hale  V.  Hills,  8  Conn.  44  (1830}. 

(68)  There  is  no  evidence  that  the  moon  or  moonlight  has  any  influence  on  the  human 
mind.  The  assertion  of  Blackstone  must  be  looked  upon  as  one  of  the  curious  super- 
ttitions  of  the  time. 

(69)  It  is  not  necessary  that  a  peisou  shall  have  been  previously  found  by  inquisition  to 
be  insane,  in  order  to  annul  his  deed  by  a  suit  in  equity;  in  such  cases  the  Court  of 
chancery  does  not  act  under  its  statutory  authority  to  appoint  a  trustee  of  tbe  person  and 
estate  of  the  Innatic,  but  in  the  exercise  of  its  iimerent  and  original  power  to  declare 
such  a  conveyance  void.  Pennington  v.  Thompson,  5  Del,  Ch.  364  (iSSo).  An  inquisi- 
tion found  that  "  a  deaf  mute,  aixty-five  years  old,  so  fixim  infancy,  and  ignorant,  nnable 
to  read  or  write,  or  communicate  her  ideas  to  others  by  signs  or  otherwise,  and  unable  to 
nnderstand  an  ordinary  business  aflair,  was  of  sound  mind  and  capable  of  controlling  her 
property  by  her  own  selected  agent,"  was  set  aside.  Perrine's  Case,  41  N.  J.  Bq.  411 
ti«fe). 
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to  a  very  differeat  purpose.  For  the  law  always  imagines  that  these  acci- 
dental inisfortuues  may  be  removed;  and  therefore  only  constitutes  the  crown 
a  trustee  for  the  unfortunate  persons,  to  protect  their  property,  and  to  account 
to  them  for  all  profits  received,  if  they  recover,  or  after  their  decease  to  their 
representatives.  And  therefore  it  is  declared  by  the  statute  17  Edw.  II.  c. 
ID,  that  the  king  shall  provide  for  the  custody  and  sustentation  of  lunatics, 
and  preserve  their  lands  and  the  profits  of  them  for  their  use,  when  they 
come  to  their  right  mind;  and  the  king  shall  take  nothing  to  his  own  use: 
and,  if  the  parties  die  in  such  estate,  the  residue  shall  be  distributed  for  their 
souls  by  the  advice  of  the  ordinary,  and  of  course  (by  the  subsequent 
amendments  of  the  law  of  administration)  shall  now  go  to  their  executors  or 

administrators. 
♦305]  *0n  the  first  attack  of  lunacy,  or  other  occasional  insanity,  while 
there  may  be  hope  of  a  speedy  restitution  of  reason,  it  is  usual  to 
confine  the  unhappy  objects  in  private  custody  under  the  direction  of  their 
nearest  friends  and  relations;  and  the  legislature,  to  prevent  all  abuses  ind- 
dent  to  such  private  custody,  hath  thought  proper  to  interpose  its  authority 
by  statute  14  Geo.  III.  c.  49,  (continued  by  19  Geo.  iii.  c.  15,)  for  regu- 
lating private  niadbouses.(7o)  But  when  the  disorder  is  grown  pennanent, 
and  the  circumstances  of  the  party  wilt  bear  such  additional  expense,  it  is 
proper  to  apply  to  the  royal  authority  to  warrant  a  lasting  confinement. 

The  method  of  proving  a  person  non  compos  is  very  similar  to  that  of  prov- 
ing him  an  idiot.  The  lord  chancellor,  to  whom,  by  special  authority  from 
the  king,  the  custody  of  idiots  and  lunatics  is  intrusted,  (w)  upon  petition  or 
information,  grants  a  commission  in  nature  of  the  writ  de  idiofa  inquirmda, 
to  inquire  into  the  party's  state  of  mind;  and  if  he  be  found  non  compos,  he 
usually  commits  the  care  of  his  person,  with  a  suitable  allowance  for  his 
maintenance,  to  some  friend,  who  is  then  called  his  committee.  However,  to 
prevent  sinister  practices,  the  next  heir  is  seldom  permitted  to  be  this  com- 
mittee of  the  person;  because  it  is  his  interest  that  the  party  should  die.  (71) 
But,  it  hath  been  said,  there  lies  not  the  same  objection  against  his  next  of 
kin,  provided  he  be  not  his  heir;  for  it  is  his  into^st  to  preserve  the  lunatic's 
life,  in  order  to  increase  the  personal  estate  by  savings,  which  he  or  his 
family  may  hereafter  be  entitled  to  enjoy.  (»)  The  heir  is  generally  made 
the  manager  or  committee  of  the  estate,  it  bdng  clearly  his  interest  by  good 
management  to  keep  it  in  condition;  accountable,  however,  to  the  court  of 
chancery,  and  to  the  nan  compos  himself,  if  he  recovers,  or  otherwise  to  his 
administrators. 

In  this  case  of  idiots  and  lunatics,  the  civil  law  agrees  with  ours,  by  assign- 
ing them  tutors  to  protect  their  persons,  and  curators  to  manage  their  estates. 


(70)  And  made  peipetnal  by  36  G«o.  III.  c  91.  By  that  statute,  no  peraon  shall  confine 
more  than  one  lunatic  in  a  house  kept  foT  the  reception  of  lunatics,  without  an  annual 
license  fiom  the  college  of  physicians  or  the  justices  in  sessions,  under  a  penalty  of  sool. 
And  iftbekeeper  of  a  licensed  bottse  receive  any  person  as  a  lunatic,  without  a  certificate 
from  a  physician,  surgeon,  or  apothecary,  that  he  is  a  fit  peraon  to  be  received  as  a  lunatic, 
heabalt  forfeit  100/.— CnrrTv. 

(71]  This  rule,  that  the  next  of  kin  of  a  lunatic,  if  entitled  to  his  estate  upon  his  death, 
must  not  be  committee  of  the  person,  has  long  ceased  to  be  adhered  to.  7  Ves.  591.  If 
no  one  will  accept  the  office  of  committee,  a  receiver  of  the  lunatic's  estate  must  be 
appointed  with  a  salary,  but  who  should  be  considered  as  committee  and  give  proper 
aecnrity  as  such.     10  Ves.  fat.     1  T.  &  W.  639.— Hargravk. 

The  court  may  appoint  a  receiver  of  the  lunatic's  estate  before  the  return  of  the  inqni- 
sition  under  a  commission  of  lunacy,  tn  the  matter  of  Kenton,  5  Biun.  613.  The  acta 
of  a  lunatic  before  office  found  are  not  void,  but  voidable.  Jackson  v.  Gumace,  1  Cowen, 
553.    After  office  found  they  are  void.    Pearl  v.  McDowell,  3  T.  T.  Marsh,  658.    Aa 


>v  Google 


Chap.  8]  OF  PERSONS.  305-306-307 

But,  in  another  instance,  the  Roman  law  goes  much  beyond  the  English. 
For,  if  a  man,  by  notorious  prodigality,  was  in  danger  of  wasting  his  estate, 
he  was  looked  upon  as  non  compos,  and  committed  to  the  care  of  curators  or 
tutors  by  the  pr£etor.(ic)  And,  by  the  laws  of  Solon,  such  prodigals  were 
branded  with  perpetual  infamy.(jr)  But  with  us,  when  a  man  on  an 
inquest  of  idiocy  hath  been  *retumed  an  unthrift,  and  not  an  idiot,  (^y)  [*3o5 
no  fiirther  proceedings  have  been  had.  And  the  propriety  of  the 
practice  itsdf  seems  to  be  very  questionable.  It  was  doubtless  an  excellent 
method  of  benefiting  the  individual,  and  of  preserving  estates  in  femilies; 
but  it  hardly  seems  ^culated  for  the  genius  of  a  fi'ee  nation,  who  claim  and 
exercise  the  liberty  of  using  their  own  property  as  they  please.  ' '  Sic  utere 
tuo,  uf  alimum  non  ladas,"{y2')  is  the  only  restriction  our  laws  have  given 
with  regard  to  economical  prudence.  And  the  frequent  circulation  and 
transfer  of  lands,  and  other  property,  which  cannot  be  effected  without 
extravagance  somewhere,  are  perhaps  not  a  little  conducive  towards  keeping 
our  mixed  constitution  in  its  due  h^th  and  vigor. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  revenue,  or  the 
proper  patrimony  of  the  crown;  which  was  very  large  formerly,  and  capable 
of  being  increased  to  a  magnitude  truly  formidable;  for  there  are  very  few 
estates  in  the  kingdom  that  have  not,  at  some  period  or  other  since  the  Nor- 
man conquest,  been  vested  in  the  hands  of  the  king  by  forfeiture,  escheat,  or 
otherwise.  But,  fortunately  for  the  liberty  of  the  subject,  this  hereditary 
landed  revenue,  by  a  series  of  improvident  management,  is  sunk  almost  to 
nothing;  and  the  casual  profits  arising  from  the  other  branches  of  the  census 
regalis  are  likewise  almost  all  of  them  alienated  from  the  crown:  in  order  to 
supply  the  deficiencies  of  which  we  are  now  obliged  to  have  recourse  to  new 
methods  of  raising  money,  unknown  to  our  early  ancestors;  which  methods 
constitute  the  king's  extraordinary  reventie.  For,  the  public  patrimony  being 
got  into  the  hands  of  private  subjects,  it  is  but  reasonable  that  private  contri- 
butions should  supply  the  public  service.  Which,  though  it  may  perhaps 
&11  harder  upon  some  individuals,  whose  ancestors  have  had  no  share  in  the 
general  plunder,  than  upon  others;  yet,  taking  the  nation  throughout,  it 
amounts  to  nearly  the  same,  provided  the  gain  by  the  extraordinary  should 
appear  to  be  no  greater  than  the  loss  by  the  ordinary  revenue.  And, 
perhaps,  if  every  *gentleman  in  the  kingdom  was  to  be  stripped  of  [*307 
such  of  his  lands  as  were  formerly  the  property  of  the  crown;  was 
to  be  again  subject  to  the  inconveniences  of  purveyances  and  pre-emption, 
the  oppression  of  forest  laws,  and  the  slavery  of  feodal  tenures;  and  was  to 
resign  into  the  king's  hands  all  his  royal  franchises  of  waifs,  wrecks,  estrays, 
treasure- trove,  mines,  deodands,  forfeitures,  and  the  like,  he  would  find  him- 
self a  greater  loser  than  by  paying  his  quota  to  such  taxes  as  are  necessary 
to  the  support  of  government.  The  thing  therefore  to  be  wished  and  aimed 
at  in  a  land  of  lib^ty  is  by  no  means  the  total  abolition  of  taxes,  which  would 
draw  after  it  very  pernicious  consequences,  and  the  very  supposition  of  which 

(w)  dbtmf  jiTKbira,  >(  falfm  Atmrinan  <ntwTUT(nf.  vii<  acta  or  dliBtpatloo,  to  appoint  blm  a  gnanlUn  u 

■evM  tcii^pw  napiiCfnaA  apauairvm  AoAef,  teA  Mna  thauKb  be  vere  a  madman  ;  anil  as  Uie  madman  lo 

jwi  (HbUKniBiIo  rt  rSmtamaa  Btt^ndU,  cunriorm  A  tbe  apeiidthrtn  shall  be  In  wardsblp  until  tbe  ope 

ion,  aeatfto  tarlBal :  d  Eomdm  tnatt  cmio  In  mm-  be  realored  unlo  a  aanll;  of  mind  and  tbe  otbet  Co 

Ndh,  qamOU  vdjarlotui  madtatem.  vd  Hie  bona*  reformed  mannen.] 

mont,  fteeperiL    Ff,  27,  10.  1.      [Tbe  pneton  an  (z)  Poller,  Antlq.  b  1,  c.  26. 

lUCUMomsd.  when  ttaer  And  a  man  who  Kta  no  (v)  Bro.  Jbr.  OL  Idiot,  i. 
boQiMli  lo  Ida  expenaaa,  but  Ikvlabes  hla  lOrtuna  Id 

inquiffltioti  finding  one  a  lunatic  is  only  prima  facie,  not  conclusive,  evidence,  against  a 
person  not  a  party  to  iL     Hutchinson  v.  Sandt,  4  Ravle,  334.     Drew  v.  Clark,  5  HalsL 
a  1 7. — Shas  swood. 
(7a)  [Use  your  property  in  such  a  manner  that  you  injure  not  that  of  another.] 
Vol.  I.— 18.  373 
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is  the  height  of  political  absurdity.  For  as  the  true  idea  of  govemment  and 
magistracy  will  be  found  to  consist  in  this,  that  some  few  men  are  deputed 
by  many  others  to  preside  over  public  affairs,  so  that  individuals  may  the 
better  be  enabled  to  attend  their  private  concerns,  it  is  necessary  that  those 
individuals  should  be  bound  to  contribute  a  portion  of  their  private  gains,  in 
order  to  support  that  govemment,  and  reward  that  magistracy,  which  protects 
them  in  the  enjoyment  of  their  respective  properties.  But  the  things  to  be 
aimed  at  are  wisdom  and  moderation,  not  only  in  granting,  but  also  in  the 
method  of  raising  the  necessary  slipplies;  by  contriving  to  do  both  in  such  a 
manner  as  may  be  most  conducive  to  the  national  wel&re,  and  at  the  same 
time  most  consistent  with  economy  and  the  liberty  of  the  subject;  who,  when 
property  taxed,  contributes  only,  as  was  before  observed,(s)  some  part  of  his 
property  in  order  to  enjoy  the  rest. 

These  extraordinary  grants  are  usually  called  by  the  synonymous  names 
of  aids,  subsidies,  and  suppUes;  and  are  granted,  as  we  have  formerly 
seen,(a)  by  the  commons  of  Great  Britain  in  parliament  assembled: (74) 
who,  when  they  have  voted  a  supply  to  his  majesty,  and  settled  the  quantum 
of  that  supply,  usually  resolve  themselves  into  what  is  called  a  committee  of 
ways  and  means,  to  consider  the  ways  and  means  of  raising  the 
*3o8]  supply  so  voted.  And  in  this  committee  every  *member  (though  it 
is  looked  upon  as  the  peculiar  province  of  the  chancellor  of  the 
exchequer)  may  propose  such  scheme  of  taxation  as  he  thinks  will  be  least 
detrimental  to  the  public.  The  resolutions  of  this  committee,  when  approved 
by  a  vote  of  the  house,  are  in  general  esteemed  to  be,  as  it  were,  &ial  and 
conclusive.  For,  though  the  supply  cannot  be  actually  raised  upon  the 
subject  till  directed  by  an  act  of  the  whole  parliament,  yet  no  moneyed  man 
will  scruple  to  advance  to  the  government  any  quantity  of  ready  cash,  on  the 
credit  of  a  bare  vote  of  the  house  of  commons,  though  no  law  be  yet  passed 
to  establish  it. 

The  taxes,  which  are  raised  upon  the  subject,  are  either  annual  or  per- 
petual.    The  usual  annual  taxes  are  those  upon  land  and  nialt.(75) 

I.  The  land-tax,  in  its  modem  shape,  has  superseded  all  the  former 
methods  of  rating  either  property,  or  persons  in  respect  of  their  property, 
whether  by  tenths  or  fifteenths,  subsidies  on  land,  hydages,  scutages,  or 
talliages;  a  short  explication  of  which  will,  however,  greatly  assist  us  in 
understanding  our  ancient  laws  and  history. 

Tenths,  and  fifteenths,  (d)  were  temporary  aids  issuing  out  of  personal 
prop^ty,  and  granted  to  the  king  by  parliament.     They  were  formerly  the 

((]  Pi«e282.  (a)  Page  160.  {i)iltat.T>.    «IiuLH. 


r74)  Bowyer's  Comm.  on  Const.  Law  Ene.  (a  ed.  1S46)  203. 

(75)  *' Representative  and  direct  taxes  wall  be  apportioned  amonr  the  several  State* 
which  may  be  included  within  this  Union,  according  to  their  respective  numbeis,  whi^ 
shall  be  determined  by  adding  to  the  whole  number  of  free  peisons,  including  those 
bound  to  service  for  a  term  of  jrears  and  excluding  Indians  not  taxed,  three-Rfths  of  all 
other  persons,"  ConsL  U.  S.  oit  i,  s.  a,  "  No  capitation  or  other  direct  tax  shall  be 
laid,  nnleaa  in  proportion  to   the  census   or  enumeration   hereinbefore   directed  to  be 


taken."  Ibid.  s.  9.  It  was  decided  by  the  Supreme  Court  of  the  United  States  that  a 
dnty  laid  npon  carriages  for  the  conveyance  of  penons  was  not  a  direct  tax  required  to 
be  apportioned  among  the  several  States  according   to   numbera.     "th.^  better  opinion 


>  to  be  tbat  the  direct  taxes  contemplatedby  the  constitution  were  only  two, 
—VIZ.:  a  capitation  or  poll  tax,  and  a  tax  on  land.  3  Dallas,  171.  —  Shakswood. 
The  tax  imposed  by  sections  37  to  37,  inclusive,  of  the  act  of  1894,  so  br  as  it  &lla  on 
the  income  of  real  estate  and  of  personal  property,  beine  a  direct  tax  within  the 
meaning  of  the  Constitution,  and  therefore  nncoustitutional  and  void  because  not  ap- 
portioned according  ta  representation.  Pollock  v.  Vaxmta'  Loan  and  Tmat  Company 
158  U.  S.  601  (1895}. 
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real  tenth  or  fifteenth  part  of  alt  the  movaUes  belonging  to  the  subject;  when 
sach  movables,  or  personal  estates,  were  a  very  different  and  a  much  leas 
considerable  thing  than  what  they  usually  are  at  this  day.  Tenths  are  said 
to  have  been  first  granted  under  Henry  the  Second,  who  took  advantage  of 
the  fashionable  zeal  for  croisades,  to  introduce  this  new  taxation,  in  order  to 
defray  the  expense  of  a  pious  expedition  to  Palestine,  which  he  really  or 
seemingly  had  projected  against  Saladine,  emperor  of  the  Saracens;  whence 
it  was  originally  denominated  the  Saladine  tenth,  (r)  But  afterwards  fifteenths 
were  more  usually  granted  than  tenths.  Originally  the  amount  of 
these  taxes  was  *uncertflin,  being  levied  by  assessments  new  made  [*309 
at  every  fi-esh  grant  of  the  commons,  a  commission  for  which  is 
preserved  by  Matthew  Paris:(i/)  but  it  was  at  length  reduced  to  a  certainty 
in  the  eighth  year  of  Edward  III. ,  when,  by  virtue  of  the  king's  commission, 
new  taxations  were  made  of  every  township,  borough,  and  city  in  the 
kingdom,  and  recorded  in  the  exchequer;  which  rate  was,  at  the  time,  the 
fifteenth  part  of  the  value  of  every  township,  the  whole  amounting  to  about 
29,000/.,  and  therefore  it  still  kept  up  the  name  of  a  fifteenth,  when,  by  the 
alteration  of  the  value  of  money,  and  the  increase  of  personal  property, 
things  came  to  be  in  a  very  different  situation:  so  that  when,  of  later  years, 
the  commons  granted  the  king  a  fifteenth,  every  parish  in  England  imme- 
diately knew  their  proportion  of  it;  that  is,  the  same  identical  sum  that  was 
assessed  by  the  same  aid  in  the  eighth  of  Edward  III. ;  and  then  raised  it  by 
a  rate  among  themselves,  and  returned  it  into  the  royal  exchequer. 

The  other  ancient  levies  were  in  the  nature  of  a  modem  land-tax ;  for  we 
may  trace  up  the  original  of  that  charge  as  high  as  to  the  iotroduction  of  our 
military  tenures:  (^)  when  every  tenant  of  a  knight's  fee  was  bound,  if  called 
upon,  to  attend  the  king  in  his  army  for  forty  days  in  every  year.  But  this 
personal  attendance  growing  troublesome  in  many  respects,  the  tenants  found 
means  of  compounding  it,  by  first  sending  others  in  their  stead,  and  in 
process  of  time  by  making  a  pecuniary  satisfaction  to  the  crown  in  lieu  of 
it.  This  pecuniary  satisfaction  at  last  came  to  be  levied  by  assessments,  at 
so  much  for  every  knight's  fee,  under  the  name  of  scutages;  which  appear  to 
have  l)een  levied  for  the  first  time  in  the  fifth  year  of  Henry  the  Second,  on 
account  of  his  expedition  to  Toulouse,  and  were  then,  I  apprehend,  mere 
arbitrary  compositions,  as  the  king  and  the  subject  could  agree.  But  this 
precedent  being  afterwards  abused  into  a  means  of  oppression,  (in  levying 
scutages  on  the  landholders  by  the  royal  authority  only,  whenever 
our  kings  went  to  war,  in  *order  to  hire  mercenary  troops  and  pay  [*3io 
their  contingent  expenses,)  it  became  thereupon  a  matter  of  national 
complaint;  and  king  John  was  obliged  to  promise  in  his  magna  cartaXf) 
that  no  scutage  should  be  imposed  without  the  consent  of  the  common 
council  of  the  realm.  This  clause  was  indeed  omitted  in  the  charters  of 
Henry  III.,  where  (^)  we  only  find  it  stipulated,  that  scutages  should  be 
taken  as  they  were  used  to  be  in  the  time  of  king  Henry  the  Second.  Yet 
afterwards,  by  a  variety  of  statutes  under  Edward  I.  and  his  grandson, (A) 
it  was  provided,  that  the  king  shall  not  take  any  aids  or  tasks,  any  talliage 
or  tax,  but  by  the  common  assent  of  the  great  men  and  commons  in  parlia- 
ment. 

Of  the  same  nature  with  scutages  upon  knights'  fees  were  the  assessments 
of  hydage  upon  all  other  lands,  and  of  talHage  upon  cities  and  burghs. (i) 
But  they  all  gradually  fell  into  disuse  upon  the  introduction  of  subsidies, 
about  the  time  of  king  Richard  II.  and  king  Henry  IV.     These  were  a  tax, 

(e)  HoTcd,  A.  0.1188.    Cartaj.nv.    Bume,!.  tZ.  (g)  9Hen.  HI.  c  B7. 

Id)  A.  D.  12SZ.  mjSt  Edv.  I.  c  &  and  e.    U  Edw.  \.  *.K,a 

(«)  SectbcKCODdbgokoftbeHComiMilunei.  ■■■"■-  —  -  »  -  . 

(7)  Cftp.  M. 
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not  immediately  imposed  upon  property,  but  upon  persons  in  respect  of  their 
reputed  estates,  after  the  nominal  rate  of  4;.  in  the  pound  for  lands,  and 
2S,  8d.  for  goods;  and  for  those  of  aliens  in  a  douhle  proportion.  But  this 
assessment  was  also  made  according  to  an  ancient  valuation;  wherein  the 
computation  was  so  very  moderate,  and  the  rental  of  the  kingdom  was  sup- 
posed to  be  so  exceeding  low,  that  one  subsidy  of  this  sort  did  not,  according 
to  Sir  Edward  Coke,(_;)  amount  to  more  than  70,000/.,  whereas  a  modem 
land-tax,  at  the  same  rate,  produces  two  millions.  It  was  anciently  the  rule 
never  to  grant  more  than  one  subsidy  and  two  fifteenths  at  a  time;  but  this 
rule  was  broken  through  for  the  first  time  on  a  very  pressing  occasion,  the 
Spanish  invasion  in  15S8;  when  the  parliament  gave  queen  Elizabeth  two 
subsidies  and  four  fifteenths.     Afterwards,  as  money  sunk  in  value,  more 

subsidies  were  given;  and  we  have  an  instance  in  the  first  parliament 
♦311]     of  1640,  of  the  king's  desiring  twelve  subsidies  of  the  *commons,  to 

be  levied  in  three  years;  which  was  looked  upon  as  a  startling  pro- 
posal: though  lord  Clarendon  says,(^}  that  the  speaker,  Sergeant  Glanville, 
made  it  manifest  to  the  house,  how  very  inconsiderable  a  sum  twelve  subsi- 
dies amounted  to,  by  telling  them  he  had  computed  what  he  was  to  pay  for 
them  himself;  and  when  he  named  the  sum,  he  being  known  to  be  possessed 
of  a  great  estate,  it  seemed  not  worth  any  further  deliberation.  And  indeed, 
upon  calculation,  we  shall  find  that  the  total  amount  of  these  twelve  subsi- 
dies, to  be  raised  in  three  years,  is  less  than  what  is  now  raised  in  one  year 
by  a  land-tax  of  two  shillings  in  the  pound. 

The  grant  of  scutages,  talliages,  or  subsidies,  by  the  commons,  did  not 
extend  to  spiritual  preferments;  those  being  usually  taxed  at  the  same  time 
by  the  clergy  themselves  in  convocation:  which  grants  of  the  clergy  were 
confirmed  in  parliament,  otherwise  they  were  illegal,  and  not  binding:  as 
the  same  noble  writer  observes  of  the  subsidies  granted  by  the  convocation, 
which  continued  sitting  after  the  dissolution  of  the  first  parliament  in  1640. 
A  subsidy  granted  by  the  clergy  was  after  the  rate  of  4J.  in  the  pound, 
according  to  the  valuation  of  their  livings  in  the  king's  books;  and  amounted, 
as  Sir  Edward  Coke  tells  us,(/)  to  about  2000/.  While  this  custom  con- 
tinued, convocations  were  wont  to  sit  as  frequently  as  parUaments;  but  the 
last  subsidies  thus  given  by  the  clergy  were  those  confirmed  by  statute 
15  Car.  II.  cap.  10,  since  which  another  method  of  taxation  has  generally 
prevailed,  which  takes  in  tiie  clergy  as  well  as  the  laity;  in  recompense  for 
which  the  beneficed  clergy  have  from  that  period  been  allowed  to  vote  at  the 
election  of  knights  of  the  shire;(m)  and  thenceforward  also  the  practice  of 
giving  ecclesiastical  subsidies  bath  fallen  into  total  disuse.  (76) 
The  lay  subsidy  was  usually  raised  by  commissioners  appointed  by  the 

crown,  or  the  great  officers  of  state;  and  therefore  in  the  beginning 
♦312]     of  the  civil  wars  between  Charles  I.  and  *his  parliament,  the  latter, 

having  no  other  sufficient  revenue  to  support  themselves  and  their 
measures,  introduced  the  practice  of  laying  weekly  and  monthly  assess- 
ments(n)  of  a  specific  sum  upon  the  several  counties  of  the  kingdom;  to  be 
levied  by  a  pound  rate  on  lands  and  personal  estates;  which  were  occasionally 
continued  during  the  whole  usurpation,  sometimes  at  the  rate  of  120,000/.  a 
month,  sometimes  at  inferior  rates.(f)  After  the  restoration,  the  ancient 
method  of  granting  subsidies,  instead  of  such  monthly  assessments,  was  twice, 

(f)  1  Inrt.  8S.  !■)  M  Nov.  4  Much,  1«1. 

It)  Bin.  b.  2.  to)  One  or  iheae  Ulla  of  UKnmeDt.  Id  ICK.  !■ 

}/f  4  Inat.  sa.  "--" — 

jn)Dalt.ofStaerilh.1ia  Ollb.  Hist  of  Eich.  c  4. 


pmerred  In  Scobell'a  CollecUon,  WD. 


(76)  Sir  John  Sinclair  has  given  tbe  proportions  to  be  levied  upon  eacta  county  of  an 
assessment  of  70,000/.  a  month  in  the  year  1660,  in  his  History  of  the  Public  Revenue, 
1  part,  1S9.— Chkistian.  For  the  privilege  of  representation  extended  to  the  detgy  in 
legislative  assemblies,  see  Stubb'e  Const  HisL  of  Eng.,  voL  iL,  p.  633  el  seq. 
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and  twice  only,  renew«^J  nz.  in  1663,  when  four  subsidies  were  granted  by 
the  temporalty,  and  foil-  by  the  clergy;  and  in  1670,  when  800,000/.  was 
raised  by  way  of  subsidy,  which  was  the  last  time  of  raising  supplies  in  that 
manner.  (77)  For,  the  monthly  assessments  being  now  established  by  cus- 
tom, being  raised  by  commissioners  named  by  parliament,  and  producing  a 
more  certain  revenue;  from  that  time  forwards  we  hear  no  more  of  subsidies, 
but  occasional  assessments  were  granted,  as  the  national  emergencies  required. 
These  periodical  assessments,  the  subsidies  which  preceded  them,  and  the 
more  ancient  scutage,  hydage,  and  talliage,  were  to  all  intents  and  purposes 
a  land-tax;  and  the  assessments  weresometimesexpresslycalled  so.(/)  Yet 
a  popular  opinion  has  prevailed,  that  the  land-tax  was  first  introduced  in  the 
reign  of  king  William  III. ;  because  in  the  year  1692  a  new  assessment  or 
valuation  of  estates  was  made  throughout  the  kingdom;  which,  though  by 
no  means  a  perfect  one,  had  this  eff^,  that  a  supply  of  500,000/.  was  equal 
to  IS.  in  the  pound  of  the  value  of  the  estates  given  in.  And  according  to 
this  enhanced  valuation,  from  the  year  1693  to  l±e  present,  a  period  of  above 
fourscore  years,  the  land-tax  has  continued  an  annual  charge  upon  the  sub- 
ject; above  half  the  time  at  45.  in  the  pound,  sometimes  at  3^.,  sometimes  at 
2s.,  twice(;)  at  ts.,  but  without  any  total  intermission.  The  medium  has 
been  21.  30^.  in  the  pound,  being  equivalent  with  twenty-three  ancient 
subsidies,  and  amounting  annually  *to  more  than  a  million  and  a  [*3i3 
half  of  money.  The  method  of  raising  it,  is  by  charging  a  particular 
sum  upon  each  county,  according  to  the  valuation  given  in  A.  D.  1693;  and 
this  sum  is  assessed  and  raised  upon  individuals  (their  personal  estates,  as 
well  as  real,  being  hable  thereto)  by  commissioners  appointed  in  the  act,  being 
the  principal  landholders  of  the  county,  and  their  officers. 

II.  The  other  annual  tax  is  the  malt-tax;  which  is  a  sum  of  750,000/. 
raised  every  year  by  parliament,  ever  since  1697,  by  a  duty  of  f>d.  in  the 
bushel  on  malt,  and  a  proportionable  sum  on  certain  liquors,  such  as  cider 
and  perry,  which  might  otherwise  prevent  the  consumption  of  malt.  This  is 
under  the  management  of  the  commissioners  of  the  excise;  and  is,  indeed, 
itself  no  other  than  an  annual  excise,  the  nature  of  which  species  of  taxation 
I  shall  presently  explain;  only  premising  at  present,  that  in  the  year  1760  an 
additional  perpetual  excise  of  3^.  per  bushel  was  laid  upon  malt;  to  the  pro- 
duce of  which  a  duty  of  15  per  cent,  or  nearly  an  additional  halfpenny  per 
bushel,  was  added  in  I779;(78)  and  that  in  1763  a  proportionable  excise  was 

(p)  Com.  Jour.  2S  Jane,  V  Dae.  ISTS.  <v)  In  th«  ]'e4n  1V32  Wld  17BI. 


_  n  the  year  1670,  vlien  he  declares  it  was  the  last  time  of  raising  supplies  by  way  of 
subsidy;  for  the  title  of  it  is,  "  An  act  to  graut  a  subsidy  to  his  majestT  tor  supplj^  of  his 
eztraorditiarj  orcasions;"  all  the  materiiU  clauses  of  which  are  copied  verbattm  in  that 
of  the  4  W.  and  M.  c.  1,  (the  land-tax  act;)  the  act  of  Charles  is  not  printed  in  the  com- 
mon edition  of  the  Statutes  at  Laige,  but  it  is  given  at  length  in  Keble'a  edition.  The 
scheme  of  taxing  landed  property  was  not  a  norelty;  for  it  was  first  introduced  in  the 
time  of  the  commonwealth.  The  substance  of  this  plan  may  be  seen  in  an  act  for  an 
assessment  to  raise  60.000/.  a  month  in  Scobell's  Acts,  1656,  c.  ti. 

To  those  who  have  leisure  and  opportunity  it  might  afford  entertainment  to  inquire 
what  was  the  difference  of  the  assessments  returned  into  the  exchequer  id  the  years  1656, 
1670,  and  169a.  For  besides  the  present  disprojwrtion  in  the  assessment,  necessarily 
arising  from  a  more  improved  cultivation  of  land  in  some  counties,  it  ia  commonly  sup- 
posed that  there  was  an  original  inequality  in  the  valuation  of  estates,  from  the  liberality 
or  fraud  of  the  owners  and  assessors  in  their  representations  of  the  value,  according  to 
their  attachment  or  aver^on  to  the  new  government. — Christia]«. 

( 78)  And  in  the  next  year  a  further  additional  duty  of  61'.  a  bushel  was  laid  upon  malt. 
But  by  the  consolidation  act,  37  Geo  III.  c.  13,  these  duties  are  repealed;  and,  in  lieu  of 
them,  9^(/.  is  laid  upon  every  bushel  of  malt  in  England,  and  half  as  much  in  Scotland. 
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laid  upon  cider  and  perry,  but  so  new-modelled  in  1766,  as  scarce  to  be  worth 
ccdlecting.  (79) 

The  petpetual  taxes  are, 

I.  The  customs;  or  the  duties,  toll,  tribute,  or  tarifiF.CSo)  payable  upom 
merchandise  exported  and  imported.  The  considerations  upon  which  this 
revenue  (or  the  more  ancient  part  of  it,  which  arose  only  from  exports)  was 
invested  in  the  king,  were  said  to  be  two:(r)  i.  Because  he  gave  Uie  subject 
leave  to  depart  the  kingdom,  and  to  carry  his  goods  along  with  bim.  2.  Be- 
cause the  king  was  bound  of  common  right  to  maintain  and  keep  up  the  ports 
and  havens,  and  to  protect  the  merchants  from  pirates.  Some  have  imagined 
they  are  called  with  us  customs,  because  they  were  the  inheritance  of  the 
king  by  immemorial  usage  and  the  common  law,  and  not  granted  him  by  any 
statute:(j)  but  Sir  Edward  Coke  hath  clearly  shown, (/)  that  the 
♦314]  king's  first  claim  to  them  was  by  *grant  of  parliament  3  Edw.  I., 
though  the  record  thereof  is  not  now  extant. (Si)  And  indeed  this 
is  in  express  words  confessed  by  statute  25  Edw.  I.  c.  7,  wherein  the  king 
promises  to  take  no  customs  from  merchants  without  the  common  assent  of  the 
realm,  "  saving  to  us  and  our  heirs  the  customs  on  wool,  skins,  and  leather, 
formerly  granted  to  us  by  the  commonalty  aforesaid."  These  were  formerly 
called  the  hereditary  customs  of  the  crown;  and  were  due  on  the  exportation 
only  of  the  said  three  commodities,  and  of  none  other;  which  were  styled  the 
siapie  commodities  of  the  kingdom,  because  they  were  obliged  to  be  brought 
to  those  ports  where  the  king's  staple  was  established,  in  order  to  be  there 
first  rated,  and  then  exported.(«)     They  were  denominated,  in  the  barbarous 


1}  Drer,  U,  pL  14. 


Sir  John  Sinclair  slates,  that  from  Michaelmas  17S7  to  Michaelmas  1788,  the  net  pro- 
duce of  the  perpetual  excise  upon  malt  was  724,786/.;  the  annual  excise,  603,317/.;  the 
duties  npon  Deer,  1,665,153/.;  upon  Britishspirits,  509,167/.;  so  that  barley  yielded  «  clear 
revenue  of  3,503,432/.    3  Sine.  135. — Christian. 

(79)  Though  the  land-tax  is  supposed,  and  stated  in  the  annual  act,  to  raise,  at  4s.  in 
the  pound,  an  income  of  1,989,673/.  7^.  io}id.  for  England;  and47,954/.  1.1.  3^.  for  Scot- 
land; making  in  all  2,0^7,^7/.  9s.  o%d.:  yet  Sir  John  Sinclair  shows,  with  great  appear- 
ance of  accuracy,  that  it  is  so  uniformly  deficient,  that,  upon  an  average,  the  whole 
•mount  ought  not  to  be  estimated  at  more  than  1,000,000/.,  and  that  the  annual  malt-tax, 
after  two  very  favorable  years,  ending  at  Michaeunas  178S,  did  not  average  more  than 
600.000/.    3  Part,  io8,  117,— Christian. 

(80)  Binn's Justice  (10  ed.  1895)  Si.    Bowyer's  Comms.  on  Const  Law  Eng.  (led.  1S46) 

{8t>  Sir  Bdward  Coke  cites  a  letter  patent  of  Edw.  I.  in  which  the  king  recites,  that 
the  parliament  had  granted  to  him  and  his  heirs  qu^edam  nova  cansuetudo  TA  certain  new 
custom]  upon  wool,  skins,  and  leather;  but  that  merchants  paid  duties  and  customs  long 
before,  appeara  from  the  memorable  clause  in  magna  charla,  upon  which  Sir  Bdward 
Coke  is  there  commenting;  that  clause  provides,  that  all  merchants  shall  have  safe  con- 
duct throughout  England^  ad  tmendutn  el  vendendum  sine  omnibus  matis  tolneiis,  per 
antiquas  el  rectus  consueludines;  [For  buying  and  selling  free  from  all  unjust  tolls, 
accordias  to  ancient  and  proper  customs;]  and  he  says  these  are  subsidies  or  customs 
granted  by  common  consent  pro  bono  publico.  3  Inst.  58.  Thev  seem  to  have  been 
called  customs,  from  having  been  paid  from  time  immemorial;  and  a  memorable  statute 
in  the  11  Edw.  I.  c.  5,  makes  that  distinction.  It  states,  that  several  people  are  appre- 
hensive that  the  aids,  tasks,  and  prizes,  which  they  had  granted  for  the  king's  wan,  and 
Other  occasions,  might  be  turned  upon  them  and  their  heirs  (en  servage)  into  an  act  of 
slavery;  the  king  therefore  declares  and  grants,  that  he  will  not  draw  such  temporary  aids 
and  taxes  into  a  cuslom. — Christian. 

This  idea  of  an  original  grant  from  parliament,  has  little  to  recommend  it  The 
absence  of  all  record  of  such  a  grant  would  seem  to  be  condunve  evidence  that  the 
"customs"  as  that  word  is  used  in  the  early  statutes  had  been  levied  by  the  king  without 
any  complaint  from  his  batons  because  the  taxes  did  not,  at  first,  afiect  the  baiotis,  but 
alien  residents. 
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Latin  of  our  ancient  records,  custuma,(v)  not  amsuehtdtnes,  which  is  the 
language  of  our  law  whenever  it  means  merely  usages.  The  duties  on  wool, 
sheepskins,  or  woolfells,  and  leather,  exported,  were  called  custuma  anti^ua 
sive  magna;{i2')  and  were  payable  by  every  merchant,  as  well  native  as 
stranger;  with  Uiis  diHerence,  that  merchant  strangers  paid  an  additional 
toll,  viz.  half  as  much  again  as  was  paid  by  natives.  The  cushtma  parva  et 
>ww»(83)  were  an  impost  of  yi.  in  the  pound,  due  from  merchant  strangers 
only,  for  all  commodities,  as  well  imported  as  exported;  whidi  was  usually 
called  the  aUen's  duty,  and  was  first  granted  in  31  Edw.  \.{w')  But  these 
andent  hereditary  customs,  especially  those  on  wool  and  woolfells,  came  to 
be  of  little  account,  when  the  nation  became  sensible  of  the  advantage  of  a 
home  manufacture,  and  prohibited  the  exportation  of  wool  by  statute  11 
Edw.  III.  c.  I. 

There  is  also  another  very  ancient  hereditary  duty  belonging  to  the  crown, 
called  iSntprisage^  or  buUerage  of  wines,  which  is  considerably  older  than  the 
customs,  being  taken  notice  of  in  the  great  roll  of  the  exchequer,  S  Ric.  I. 
still  extant,  (jit)  Prisage  was  a  right  of  taking  two  tons  of  wine  from 
♦every  ship  (English  or  foreign)  importing  into  England  twenty  tons  [*3iS 
or  more,  one  before  and  one  behind  the  mast;  which  by  charter  of 
Edward  I.  was  exchanged  into  a  duty  of  zs.  for  every  ton  imported  by  mer- 
chant strangers,  and  called  butlerage.  because  paid  to  the  king's  butler.  (_)') 

Other  customs  payable  upon  exports  and  imports  were  distinguished  into 
subsidies,  tonnage,  poundage,  and  other  imposts.  Subsidies  were  such  as 
were  imposed  by  parliament  upon  any  of  the  staple  commodities  before  men- 
tioned, over  and  above  the  custuma  antiqua  et  magna;  tonnage  was  a  duty 
upon  all  wines  imported  over  and  above  the  prisage  and  butlerage  aforesaid; 
poundage  was  a  duty  imposed  ad  valorem,  at  the  rate  of  1 21/.  in  the  pound, 
on  all  other  merclmidise  whatsoever;  and  the  other  imposts  were  such  as 
were  occasionally  laid  on  by  parliament,  as  drcumstauces  and  times  re* 
quired.  (.?)  These  distinctions  are  now  in  a  manner  forgotten,  except  by  the 
officers  immediately  concerned  in  this  department;  their  produce  being  in 
effect  all  blended  together  under  the  one  denomination  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  paid  by  the  mer- 
chant at  the  quay  upon  all  imported  as  well  as  exported  commodities,  by 
authority  of  parliament;  unless  where,  for  particular  national  reasons,  cer- 
tain rewards,  bounties,  or  drawbacks  are  allowed  for  particular  exports  or 
imports.  Those  of  tonnage  and  poundage,  in  particular,  were  at  first  granted, 
as  the  old  statutes  (and  particularly  i  Eliz.  c.  10)  express  it,  for  the  defence 
of  the  realm,  and  the  keeping  and  safeguard  of  the  seas,  and  for  the  inter- 
course of  merchandise  safely  to  come  into  and  pass  out  of  the  same.  They 
were  at  first  usually  granted  only  for  a  stated  term  of  years:  as,  for  two 
years  in  5  Ric.  11.  ;((i)  but  in  Henry  the  Sixth's  time  they  were  granted  him 
for  life  by  a  statute  in  the  thirty-first  year  of  his  reign;  and  again  to  Edward 
IV.  for  the  term  of  his  life  also;  since  which  time  they  were  regularly 
granted  to  all  his  successors  for  life,  sometimes  at  the  first,  sometimes 
at  other  subsequent  parliaments,  till  the  reign  of  Charles  the  *First;  [*3i6 
when,  as  the  noble  historian  expresses  it,(*)  his  ministers  were  not 
sufficiently  solicitous  for  a  renewal  of  this  legal  grant.     And    yet  these 

(«)  Thu  apMllaUon  seemt  lo  be  derlTed  Itom  the  (z)  Hadoi.  HM.  Exch.  92S,  SB!. 

nvDCb  word  coiutiin  nr  vtatim.  vblcb  dgnUlM  ton  \yS  \M.t.  *.    t  Bulit  IM.    Btat  Xatr.    U  Bdir.  IL 

or  tribute,  uid  ohm  its  own  elTmologr  to  tbe  word  Coin.  Jour  27  April  1S89, 
nwA  which  slKnlfla  price,  chuge.  or,  h  ws  b*ve  (i)  D«t.  li.  a, 

•dopted  Itin  EnglUh,  coM.  \a\  D*t.  13. 

iu)  4  iDSt  ».  Wl  HM.  Reball.  b.  %. 


>v  Google 


3i6  OF  THE  RIGHTS  [Book  I 

imposts  were  imprudently  and  unconstitationally  levied  and  taken,  witttoat 
consent  of  parliament,  for  fifteen  years  leather;  whidi  was  oneof  tbe  causes 
of  those  uidiappy  discontents,  justifiable  at  first  in  too  many  instances,  but 
which  degenerated  at  last  into  causeless  rebelUon(84)  and  murder.  For  as 
in  every  other,  so  in  this  particular  case,  the  king  (previous  to  the  commence- 
ment of  hostilities)  gave  the  nation  ample  satisfaction  for  the  errors  of  his 
former  conduct,  by  passing  an  act,Cf)  whereby  he  renounced  all  power  in  the 
down  of  levying  the  duty  of  tonnage  and  poundage  without  the  express 
consent  of  parliament;  and  also  all  power  of  imposition  upon  any  merchan- 
dises whatever.  Upon  the  restoration,  this  duty  was  granted  to  king  Charles 
the  Second  for  life,  and  so  it  was  to  his  two  immediate  successors;  but  now 
by  three  several  statutes,  9  Anne,  c.  6,  i  Geo.  I.  c.  12,  and  3  Geo.  I,  c.  7,  it 
is  made  perpetual,  and  mortgaged  for  the  debt  of  the  public.  The  customs 
thus  imposed  by  parliament  are  chiefly  contained  in  two  books  of  rates,  set 
forth  by  parliamentary  authority ;(;/)  one  signed  by  Sir  Harbottle  Grimston, 
speaker  of  the  house  of  commons  in  Charles  the  Second's  time;  and  the  other 
an  additional  one  signed  by  Sir  Spencer  Compton,  speaker  in  the  reign  of 
George  the  First,  to  which  also  subsequent  additions  have  been  made.(8s) 

(0)  leCar.  I.C8.  (■!)  BMLiJCarlLct    UQeo.Lo.7. 

(84)  The  causes  of  reelatance  were  nnmerons,  and  to  the  last  hour  of  the  pending  treaty 
of  Uxbridge  some  of  them  existed.  Not  one  of  the  supposed  prerogatives  against  the 
futureexertionofwhichBecurity  was  sought  by  the  treaty,  but  had  operated  some  griev- 
ance upon  the  subject.  The  king,  at  a  meeting  on  the  occasion  of  that  treaty,  haa  act- 
ually agreed  to  sign  it;  but  as  the  discussion  of  its  several  items  had  been  long  and  late, 
the  mere  signing  was  adjourned  to  eight  o'clock  the  next  morning.  The  unfortunate 
ting  appeared  to  partwiththecommissioncrsinMcellent  temper,  and  with  seeming  good 
will  towards  them;  they  anticipating  nothing  less  than  the  completion  of  the  trea^. 
But  the  event  showed  that  they  were  not  justified  in  placing  any  reliance  upon  the  mon- 
arch, who,  it  appears,  could  not  rely  upon  himself.  In  the  night  he  received  letters  from 
the  queen,  announcing  French  aid  at  hand;  aad,  at  the  time  appointed  in  the  moraing 
for  that  purpose,  the  king  refused  to  sign  the  treaty.  The  house  was  sitting  when  the 
news  of  the  refusal  arrived;  diiiappointment  and  regret  clouded  every  brow.  The  event 
is  too  well  known.  The  king  lost  his  life,  but  he  was  not  murdered.  It  became  a  ques- 
tion of  self-preservation  and  of  power,  and  Cromwell  and  his  supporters  prevailed. 


it  be  conceded  that  the  death  of  the  first  Charles  shall  rightly  be  called  a  murder,  how 
are  the  deaths  of  lord  Stafibrd,  in  the  subsequent  reign,  and  those  of  Sir  Henry  Vane  and 
others,  to  be  designated  ?  That  the  kino;,  a  papist,  might  not  seetit  to  favor  popery,  he 
allowed  the  poor  old  peer  to  be  murdered;  and,  in  violation  of  his  word  that  the  life  of 
Vane  should  be  spared,  the  king  permitted  him  to  be  judicially  destroyed.  His  noble 
reply,  when  he  was  urged  to  become  a  suppliant  to  the  restored  monarch,  deserves  to  be 
remembered; — "  If  the  king  do  not  think  himself  more  concerned  for  bis  honor  and  fats 
word,  than  I  do  for  my  life,  they  may  take  it."  Noneof  these  judicial  acts  are  excusable 
on  any  ground  of  justice,  poHcy,  or  expediency;  but  Charles,  had  he  survived  and  resumed 
his  power,  would  have  immolated  more  martyrs  to  liberty  than  its  champions  sacrificed 
to  those  of  royalty.  Let  the  student  look  at  tbe  facts;  not  through  Hume's  glazing,  or 
IfOrd  Clarendon's  beautiful  apolqgy,  but  through  the  public  events,  state  papers,  andpro- 
ceedings  of  the  period.  Then  ^t  him  turn  to  the  recorded  deeds  of  the  profligacy  of 
one  son,  and  to  those  indicating  the  fatuity  of  tbe  other;  and  he  will  not  &1I  to  perceive 
that  the  subsequent  revolution  became  necessary  to  the  preservation  of  the  state  and  peo- 
ple; and,  if  it  was  so  necessary,  then  a  justification  for  the  resistance,  rebellion,  if  that 
word  be  thought  more  appropriate,  opposed  to  this  family,  beginning  with  the  &thcr, 
will  be  read,  —  ChitTV. 

(85)  In  the  year  1787,  by  the  27  Geo.  III.  c.  13.  called  the  consolidation  act,  all  the 


quantum  of  the  duty;  and  the  two  books  of  rates  mentioned  by  the  learned  judge  were 
declared  to  be  of  no  avail  for  the  future;  but  all  the  former  duties  were  consolidated,  and 
were  ordered  to  be  paid  according  to  a  new  book  of  rates  annexed  to  that  statute.  Before 
this  act  was  passed,  it  could  not  ae  supposed  that  many  p«rsons,  besides  excisemen  and 
custom-house  officers,  could  be  acquainted  with  the  duties  payable  upon  the  different 
articles  of  commerce.  Sir  John  Sinclair  says  that  French  wine  was  liable  to  fifteen,  and 
French  paper  to  fourteen,  difierent  duties,  which,  of  coune,  lay  widely  dispersed  in  so 
many  acts  of  parliament.    But  now,  by  this  excellent  improvement,  we  can  immediately 
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Aliens  pay  a  lai^er  proportion  than  natural  subjects,  which  is  what  is  now 
generally  understoot:  by  the  alien's  duty;  to  be  exempted  from  which  is  one 
principal  cause  of  the  frequent  applications  to  parliaments  for  acts  of  natural- 
ization. (86) 

These  customs  are  then,  we  see,  a  tax  immediately  paid  by  the  merchant, 
although  ultimately  hy  the  consumer.  (87)  And  yet  these  are  the  duties  felt 
least  I^  the  people;  and,  if  prudently  managed,  the  people  hardly  consider 
that  they  pay  them  at  all.  For  the  merchant  is  easy,  being  sensible 
he  does  not  pay  them  for  himself;  and  the  consumer,  who  really  *pays  [*3i7 
them,  confounds  them  with  the  price  of  the  commodity:  in  the  same 
manner  as  Tacitus  observes,  that  the  emperor  Nero  gained  the  reputation  of 
abolishing  the  tax  upon  the  sale  of  slaves,  though  he  only  transferred  it  &om 
the  buyer  to  the  seller:  so  that  it  was,  as  he  expresses  it,  "  remissum  magts 
specie,  quam  vt:  guia,  cum  venditor  pendere  juberetur,  in  partem  pretii  empl- 
aribus  accresce6a/."(eXSS')  But  this  inconvenience  attends  it,  on  the  other 
hand,  that  these  imposts,  if  too  heavy,  are  a  check  and  cramp  upon  trade; 
and  especially  when  the  value  of  the  commodity  bears  little  or  no  prc^rtion 
to  the  quantity  of  the  duty  imposed.     This,  in  consequence,  gives  nse  also 


find  the  dnt^  upon  the  ini|K>rtation  or  expoTtation  of  any  article,  or  wbat  excise  duty  any 
commodit}'  is  subject  to,  in  an  alphabetical  table.  Bullion,  wool,  and  some  few  Other 
commodibes,  niay  be  imfjorted  duty  free.  All  the  articles  cnomeTated  in  the  tables  or 
book  of  rates,  pay,  upon  importation  or  exportation,  the  sum  therein  specified,  according 
to  their  weight,  number,  or  measure.  And  all  other  goods  and  mercnandise,  not  being 
naniculorty  enumerated  or  described,  and  permitted  to  be  imported  and  used  in  Great 
Britain,  shall  pay  upon  importation  37/.  los.  per  cent,  ad  vaiorem,  or  for  every  lool.  of 
the  value  thereof;  but  subject  to  a  draw-baclc  of  25/.  per  cent,  upon  exportation.  Very 
few  commodities  pay  a  duty  upon  exportation ;  but  where  that  duty  is  not  specified  in 
the  tables,  and  the  exportation  Is  not  prohibited,  all  articles  ma^  be  exported  without 
payment  of  duty,  provided  they  are  regularly  entered  and  shipped;  out,  on  failure 
thereof,  they  are  subject  to  a  duty  of  5/.  \os.  fer  cent,  ad  valorem.  And  to  prevent  baud* 
■n  the  representation  of  the  value,  a  very  simple  and  equitable  regulation  is  prescribed 


in  the  act,  viz.:  the  proprietor  shall  himself  declare  the  value,  and,  if  this  should  appear 
not  to  be  a  fair  and  true  estimate,  the  goods  maybe  seized  by  the  proper  officer;  and  four 
of  the  commissioners  of  the  customs  may  direct  that  the  owner  shaU  be  paid  the  price 
which  he  himself  fixed  upon  them,  with  an  advance  of  to  per  cent,  beaidea  ell  the  duty 
which  be  may  have  paid;  and  they  may  then  order  the  goods  to  be  publicly  sold,  and,  if 
they  raise  any  sum  beyond  what  was  paid  to  the  owner  and  the  subsequent  expenses, 
one-half  of  the  overplus  shall  be  paid  to  the  officer  who  made  the  seiznre,  and  the  other 
half  to  the  public  revenue.  This  statute  is  of  infinite  consequence  to  Uie  commercial 
part  of  the  world :  it  has  reduced  an  important  subject  from  a  perfect  chaos  to  such  a 
plain  and  simple  form,  as  to  induce  every  friend  to  his  country  to  wish  that  similar 
experiments  were  made  upon  other  confhs«l  and  entangled  brauuies  of  our  statute  law. 
— Chkistian. 

Mr.  Christian  would,  if  living,  be  gratified  on  observing  the  spirit  of  useful  consolida- 
tion now  abroad,  not  a  little  perhaps  excited  by  himself.  Not  the  revenue-laws  only 
very  much  partake  of  its  influence,  out  also  the  tMnkrupt  and  criminal  laws.  The  mul- 
tiferious  statutes  relative  to  larceny  are  repealed;  and  one  statute  now  comprises  all 
worth  preserving  that  was  scattered  through  many. — Chitty. 

(86)  By  the  34  (ieo.  111.  sess.  1,  c.  16,  the  petty  customs,  or  additional  duty  on  all  the 
goods  of  aliens  or  strangers,  shall  cease,  except  those  which  had  been  granted  to  the  city 
of  London.  The  city  of  London  still  retains  a  trifling  duty,  called  scavage,  on  the  ^oo<u 
of  aliens.  It  is  an  odious  and  impolitic  tax;  and  it  would  t>e  honorable  to  the  city  of 
London  to  adopt  the  liberality  of  ttie  legislature,  and  to  relinquish  it — Chbistian. 

(8;[)  In  the  United  States  this  subject  has  been  one  of  the  lines  dividing  the  two  great 
political  parties,  viz..  the  Democratic  and  Republican,  the  former  contending  for  the 
policy  of  tariff  for  revenue  only,  while  the  latter  holds  that  it  is  necessary  for  the  welfare 
of  the  country  at  large  to  have  a  high  protective  tariff.  At  the  present  lime  thediicusMon 
is  generally  upon  the  economic  issues  involved. 

(SS)  f "  Remitted  rather  in  appearance  than  reality,  for  when  the  seller  was  ordered  to 
pay  it,  he  enhanced  proportionuly  the  price  to  the  bujera."] 
381 
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to  smuggling,  whicli  then  becomes  a  very  lucrative  employment;  and  its 
natnral  and  most  reasonable  punishment,  viz.  confiscation  of  die  commodity, 
is  in  such  cases  quite  iueffectual;  the  intrinsic  value  of  the  goods,  which  is  all 
that  the  smuggler  has  paid,  and  therefore  all  that  he  can  lose,  bang  very 
Inconsiderable  when  compared  with  his  prospect  of  advantage  in  evading  the 
duty.  Recourse  must  therefore  be  had  to  extraordinary  punishments  to  pre- 
vent it,  perhaps  even  to  capital  ones;  which  destroys  all  proportion  of  punish- 
ment,(/)  and  puts  murderers  upon  an  equal  footing  with  sudi  as  are  really 
guilty  of  no  natural,  but  merely  a  positive,  offence. 

There  is  also  another  ill  consequence  attending  high  imposts  on  merchan- 
dise, not  frequently  considered,  but  indisputably  certain;  that  the  earlier  any 
tax  is  laid  on  a  commodity,  the  heavier  it  falls  upon  the  consumer  in  the  end; 
for  every  trader  through  whose  bands  it  passes  must  have  a  profit,  not  only 
upon  the  raw  material  and  his  own  labor  and  time  in  preparing  it,  but  also 
upon  the  very  tax  itself  which  he  advances  to  the  government;  otherwise  he 
loses  the  use  and  interest  of  the  money  which  he  so  advances.  To  instance, 
in  the  article  of  foreign  paper.  The  merchant  pays  a  duty  upon  importation, 
which  he  does  not  receive  again  till  he  sells  the  commodity,  perhaps  at  the 

end  of  three  months.  He  is  therefore  equally  eutided  to  a  profit 
*3i8]     upon  that  duty  *which  he  pays  at  the  custom-house,  as  to  a  profit 

upon  the  original  price  which  he  pays  to  the  manufacturer  abroad, 
and  considers  it  accordingly  in  the  price  he  demands  of  the  stationer.  When 
the  stationer  sells  it  again,  he  requires  a  profit  of  the  printer  or  bookseller 
upon  the  whole  sum  advanced  by  him  to  the  merchant;  and  the  bookseller 
does  not  forget  to  charge  the  full  proportion  to  the  student  or  ultimate  con- 
sumer; who  therefore  does  not  only  pay  the  original  duty,  but  the  profits  of 
these  three  intermediate  traders,  who  have  successively  advanced  it  for  him. 
This  might  be  carried  much  further  in  any  mechanical  or  more  complicated 
branch  of  trade.  (8g) 

II.  Directly  opposite  in  its  nature  to  this  is  the  excise  duty, (90)  which  is 
an  inland  imposition,  paid  sometimes  upon  the  consumption  of  the  commod- 
ity, or  frequently  upon  the  retail  sale,  which  is  the  last  stage  before  the  con- 
sumption. This  is  doubtless,  impartially  speaking,  the  most  economical 
way  of  taxing  the  subject;  the  charges  of  levying,  collecting,  and  managing 
the  excise  duties,  being  considerably  less  in  proportion  than  in  other  branches 
of  the  revenue.  (91)    It  also  renders  the  commodity  cheaper  to  the  consumer 

(/)  HDDte«).  Sp.  L.  b.  IS,  c,  e. 

(69)  "  Congress  shall  have  power  to  lay  and  collect  taxes,  dntiea,  linpoats,  and  excises, 
to  pay  the  deots  and  provide  for  the  common  defence  and  general  welfare  of  the  United 
States;  but  all  duties,  imposts,  and  excises  shall  be  unUorm  throughout  the  United 
States."  Const.  V.  S.  art.  I,  s.  8.  "  No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  State.  No  preference  shall  be  given,  by  any  regulation  of  commerce  or  revenue, 
to  the  ports  of  one  State  over  those  of  another;  nor  shtdl  vessels  bound  to  or  from  one 
State  be  obliged  to  enter,  clear,  or  pay  duties  in  another."  Id.  s.  9.  "No  State  shall, 
without  the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  law;  and  the  nett  produce 


control  of  Congress.  No  Stale  shall,  without  the  consent  of  Congress,  lay  any  duty  (Hi 
tonnage."     Id.  a.  10.— SSARSWOOD. 

(901  The  income  tax  or  duties  laid  by  sees.  105-6  and  110  of  the  Act  of  June  30,  1S&4, 
and  the  amendment  of  July  13.  1866,  upon  the  amounts  insured,  renewed  or  continued 
by  insurance  companies  upon  the  gross  amounts  of  premiums  received,  and  assess 
ments  made  by  them,  and  also  upon  dividends,  incomes,  etc.,  is  not  a  direct  tax,  huts 
duty  on  excise.  Pacif.  Ins.  Co.  v.  Soule,  7  Wall.  (U.  S. )  445  ( 1868).  Bowyer's  Comm. 
on  Const.  Law  Eng.  (led.  1846)  319. 

(91)  Sir  John  Sinclair  has  calculated  that  the  enienae  of  collecting  the  duties  of  excise 
i*  SH  P^  cent.,  the  customs  10^,  stamps  3%,  salt  6^,  and  the  land-tax  less  than  3  pet 
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than  charging  tt  with  customs  to  the  same  amount  would  do;  for  the  reason 
just  now  given,  because  generally  paid  in  a  much  later  stage  of  it.  But, 
at  the  same  time,  the  rigor  and  arbitrary  proceedings  of  excise  laws  seem 
hardly  compatible  with  the  temper  of  a  free  nation.  For  the  frauds  that 
might  be  committed  in  this  branch  of  the  revenue,  unless  a  strict  watch  is 
kept,  make  it  necessary,  wherever  it  is  established,  to  give  the  officers  the 
power  of  entering  and  searching  the  houses  of  such  as  deal  in  excisible  com* 
modities  at  any  hour  of  the  day,  and,  in  many  cases,  of  the  night  likewise. 
And  the  proceedings  in  case  of  tran^jessions  are  so  summary  and  sudden, 
that  a  man  may  be  convicted  in  two  days'  time  in  the  penalty  of  many 
thousand  pounds  by  two  commissioners  or  justices  of  the  peace,  to  the  total 
exclusion  of  the  trial  by  the  jury,  and  disregard  of  the  common 
law.(92)  For  which  reason,  though  lord  *Clarendon  tells  us,  {g)  [*3'9 
that  to  bis  knowledge  the  earl  of  Bedford  (who  was  made  lord  treas- 
urer by  king  Charles  the  First,  to  oblige  his  parliament)  intended  to  have 
set  up  the  excise  in  England,  yet  it  never  made  a  part  of  that  unfortunate 
prince's  revenue;  being  first  introduced,  on  the  model  of  the  Dutch  prototype, 
by  the  parliament  itself,  after  its  rupture  with  the  crown.  Yet  such  was  the 
opinion  of  its  general  unpopularity,  that  when  in  1643  "  aspersions  .were 
cast  by  malignant  persons  upon  the  house  of  commons,  that  they  intended 
to  introduce  excises,  the  house  for  its  vindication  therein  did  declare,  that 
these  rumors  were  false  and  scandalous,  and  that  their  authors  should  be 
apprehended  and  brought  to  condign  punishment,"(A)  However,  its  origi- 
nal(f)  establishment  was  in  1643,  and  its  progress  was  gradual;  being  at  first 
laid  upon  those  persons  and  commodities  where  it  was  supposed  the  hardship 
would  be  least  perceivable,  viz.  the  makers  or  vendors  of  beer,  ale,  cider,  and 
perry, (£)  and  the  royalists  at  Oxford  soon  followed  the  example  of  their 
t»-eUiren  at  Westminster  by  imposing  a  similar  duty;  both  sides  protesting 
that  it  should  be  continued  no  longer  than  to  the  end  of  the  war,  and  then  be 
utterly  abolished,  (^l)  But  the  parliament  at  Westminster  soon  after  imposed 
it  on  flesh,  wine,  tobacco,  sugar,  and  such  a  multitude  of  other  commodities, 
that  it  might  fairly  be  denominated  general:  in  pursuance  of  the  plan  laid 
down  by  NIr.  Pymme,  (who  seems  to  have  been  the  &ther  of  the  excise,)  in 
his  letter  to  Sir  John  Hotham,(m)  signifying,  "that  they  had  proceeded  in 
the  excise  to  many  particulars,  and  intended  to  go  on  further;  but 
that  it*would  be  necessary  to  use  the  people  to  it  by  little  and  little."  [*320 
And  afterwards,  when  the  nation  had  been  accustomed  to  it  for  a 
series  of  years,  the  succeeding  champions  of  liberty  boldly  and  openly  de- 
clared, "the  impost  of  excise  to  be  the  most  easy  and  indifferent  that  could 

(0)  Hlit.  b.  S.  lUment  tin  T  Kov.  IMS:  and  pobHitied,  In  ISM,  "A 

(1)  Com.  Jour.  I  Oct.  1M2.  protenUtloii  (jnlmt  the  lllegd.  det«auble,  luid  oft- 
(0  The  tnMisliilOT  uid  oondniulorol  PsmtIui'i       condemned  t»i  and  eitorlion  oI  cicIh  logetienl." 

Chronolociciil  Hlatorr  {lAOd.  IflW.  lol.)  iDfomwiu  It  laprDbabl;  theiefbre  a  mlMakcol  the  printer  (or 

that  itwai  Unst  DMTed  lor.  28  March.  16«S,  bv  Mr,  Mr.  Prrame.  who  wh  Intended  for  chance]  Inr  of  tbe 

Prrnne.    And  It  appnarn  rmm  the  finimali  of  the  exch«iieroiider  the  earl  of  Bedford.  Lord  Clar.  b.  T. 

ooninions.thatonthKtdar  thehnnsereaalndllKlf  ik)  Com.  Jour.  17  May,  IMS. 

Into  a  committee,  >o  oonaldiTof  nlring  mrmer.  In  jl>  LnRI  Clar.  b.  T. 

oonaequence  at  irbfch  the  exdae  was  atterwardi  (n)  tU  Mar,  IHL    DoBdale,  of  the  TranhiM,  Ut. 

Toted.   But  Mr.  Prmne  wu  not  a  member  of  par- 

cent,  and  that  the  aveirage  expense  of  collecting  the  whole  revenue  ia?^  percent.    Hiat 
Rev.  apart,  t6a.— Chitty. 

( 91)  See  the  jurisdiction  of  the  commisBioneTB  and  justices  of  the  peace  in  casta  of  excise 
in  Bum's  Jnstice,  title  Excise.  The  grievances  of  the  excise,  perhaps,  exist  more  in 
apprehension  than  in  reality.  Actions  and  prosecuttons  af;3in8t  officers,  commisdoneTS, 
and  justices,  for  misconduct  in  excise  cases,  are  very  rarely  heard  of  in  courts  of  law.  It 
is  certainty  an  evil  that  a  fair  dealer  cannot  have  the  benefit  of  any  secret  improvement 
in  the  management  of  his  trade  or  manufactory;  yet  perhaps  it  is  more  than  an  equiva- 
lent to  the  public  at  large,  that,  by  the  survey  of  the  excise,  the  commodity  is  preserved 
from  many  shanefUl  adulterations,  as  experience  has  fiilly  proved  unce  wuie  WB«  made 
subject  to  the  excise  laws.— Christian. 


>v  Google 


320-33I  OF  THE  RIGHTS  [Book  I 

be  laid  upon  the  people;"(M)  and  accordingly  continued  it  during  the  whole 
usurpation.  Upon  king  Charles's  return,  it  having  then  been  long  established, 
and  its  produce  well  known,  some  part  of  it  was  given  to  the  crown,  in  12 
Car.  IL,  by  way  of  purchase  (as  was  before  observed)  for  the  feodal  tenures 
and  other  oppressive  parts  of  the  hereditary  revenue.  But,  from  its  first 
original  to  the  present  time,  its  very  name  has  been  odious  to  the  people  of 
England.  It  has  nevertheless  been  imposed  on  abundanceof  other  commodi- 
ties in  the  reign  of  king  William  III.  and  every  succeeding  prince,  tosuppoit 
the  enormous  expenses  occasioned  by  our  wars  on  the  continent.  Thus 
brandies  and  other  spirits  are  now  excised  at  the  distillery;  printed  silks  and 
linens,  at  the  printers;  starch  and  hair  powder,  at  the  maker's;  gold  and 
silver  wire,  at  the  wiredrawer's;  plate  in  the  hands  of  the  vendor,  who  pays 
yearly  for  a  Ucense  to  sell  it;  lands  and  goods  sold  by  auction,  for  which  a 
pound-rate  is  payable  by  the  auctioneer,  who  also  is  charged  with  an  annual 
duty  for  his  license;  and  coaches  and  other  wheel-carriages,  for  which  the 
occupier  is  excised,  though  not  with  the  same  circumstances  of  arbitrary  strict- 
ness as  in  most  of  the  other  instances.  To  these  we  may  add  coffee  and  tea, 
chocolate  and  cocoa-paste,  for  which  the  duty  is  paid  by  the  retailer;  all  arti- 
ficial wines,  commonly  called  sweets;  paper  and  pasteboard,  first  when  made, 
and  again  if  stained  or  printed;  malt,  as  before  mentioned;  vinegars;  and  the 
manufacture  of  glass;  for  all  which  the  duty  is  paid  by  the  manufacturer: 
hops,  for  which  the  person  that  gathers  them  is  answerable;  candles  and  soap, 
which  are  paid  for  at  the  maker's;  malt  liquors  brewed  for  sale,  which  are 
excised  at  the  brewery;  cider  and  perry,  at  the  vendor's;  and  leather  and 
skins,  at  the  tanner's; — a  list,  which  no  friend  to  his  countiy  would  wish  to 

see  further  increased. (93) 
♦321]         *lil,    I  proceed  therefore  to   a  third  duty,   namely,  that  upon 

salt;  which  is  another  distinct  branch  of  his  majesty's  extraordi- 
nary revenue,  and  consists  in  an  excise  of  3^.  4</.  per  bushel  imposed 
upon  all  salt,  by  several  statutes  of  king  William  and  other  subsequent 
reigns.  This  is  not  generally  called  an  excise,  because  under  the  manage- 
ment of  different  commissioners:  but  the  commissioners  of  the  salt  duties 
have  by  statute  i  Anne,  c.  21  the  same  powers,  and  must  observe  the  same 
regulations,  as  those  of  other  excises.  This  tax  had  usually  been  only  tem- 
porary; but  by  statute  26  Geo.  II.  c.  3  was  made  perpetual.  (94) 

IV.  Another  very  considerable  branch  of  the  revenue  is  levied  with  greater 
cheerfulness,  as,  instead  of  being  a  burden,  it  is  a  manifest  advantage  to  the 
public.  I  mean  the  post-office,  or  duty  for  the  carriage  of  letters.  As  we 
have  traced  the  original  of  the  excise  to  the  parliament  of  164^,  so  it  is  but 
justice  to  observe  that  this  useful  invention  owes  its  first  legislative  establish- 

(n)  Ord.  tlAuK.  teie,  CM.    Scobell,  7t.    StU.  l«se,  c  IB.    Bcob«U,  158. 

(93)  An  income  tax  within  the  mesning  of  the  constitutioa,  must  t>e  appor- 
tioned among  the  several  states  in  propoition  to  their  inhabitants.  Foster  and  Abbot's 
Income  Tax  Law  of  1S94,  p.  14  (1S95),  citing  Hylton  v.  U.  S.,  3  DsII.  171;  Pacific  Ins. 
Co.  V.  Sonle,  7  Wall.  433;  Veazie  Bank  v.  Penno,  8  Wall.  533;  Scholey  v.  Rew,  33 
Wall.  331;  Nat.  Bank  V.  U.  S.,  lol  U.  S.  (1880);  Springer  v.  U.  SV,  102  U.  S.  586  {1881). 
See  on  this  subject  an  article  by  Mr.  Robt  Sewell,  38  Amer.  L.  R.  80S  and  one  by  Mr. 
C.  J.  Patterson  in  tbe  N.  Y.  Sun,  December  13,  1894.  Pollock  v.  The  Fannera  Loan  & 
Trust  Co.,  158  U.S.  601  (1895). 

See  Taxation  under  U.  S.  Int.  Rev.  System,  F.  C.  Howe  (i6g6).  Excise  and  other 
internal  taxes  were  levied  during  tbe  administrations  of  Washington  and  Jobn  Adams  to 
meet  the  Revolutionary  war  debt,  and  during  that  of  Madiaon  to  pay  the  expense  of  the 
waTofi8i3.  In  1861  these  taxes  were  agam  demanded  by  the  exigencies  of  the  Civil 
war  and  were  levied  in  various  forms  until  1871. 

(94)  Tbe  duty  has  been  reduced  so  that  it  may  t>e  said  to  exist  only  in  name. 
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ment  to  the  same  assembly.  It  is  true,  there  existed  postmasters  in  much 
earlier  times:  but  I  apprehend  their  business  was  confined  to  the  furnishing 
of  post-horses  to  persons  who  were  desirous  to  travel  expeditiously,  and  to 
the  despatching  of  extraordinary  pacquets  upon  special  occasions.  King 
James  I.  originally  erected  a  post-office  under  the  control  of  one  Matthew 
De  Quester  or  De  I'Equester  for  the  conveyance  of  letters  to  and  from  foreign 
parts;  which  office  was  afterwards  claimed  by  lord  Stanhope,  (0)  but  was 
confirmed  and  continued  to  William  Frizell  and  Thomas  Witherings  by  king 
Charles  I.,  a.d.  1632,  for  the  better  accommodation  of  the  English  mer- 
chants.(/)  In  1635,  the  same  prince  erected  a  letter-office  for  England 
and  Scotland,  under  the  direction  of  the  same  Thomas  Witherings,  and 
settled  certain  rates  of  postage:(y)  but  this  extended  only  to  a  few  of  the 
principal  roads,  the  times  of  carriage  were  uncertain,  and  the  postmasters  on 
each  road  were  required  to  furnish  the  mail  with  horses  at  the  rate 
of  2%d.  a  mile.  *Witherings  was  superseded,  for  abuses  in  the  [*3a2 
exertion  of  both  his  offices,  in  1640;  and  they  were  sequestered  into 
the  hands  of  Philip  Burlamachy,  to  be  exercised  under  the  care  and  over- 
sight of  the  king's  principal  secretary  of  state,  (r)  On  the  breaking  out  of 
the  civil  war,  great  confusions  and  interruptions  were  necessarily  occasioned 
in  the  conduct  of  the  letter-office.  And,  about  that  time,  the  outline  of  the 
present  more  extended  and  regular  plan  seems  to  have  been  conceived  by 
Mr.  Edmond  Prideaux,  who  was  appointed  attorney-general  to  the  common- 
wealth after  the  murder  of  king  Charles.  He  was  chairman  of  a  committee 
in  1642  for  considering  what  rates  should  be  set  upon  inland  letters;(j)  and 
afterwards  aj^minted  postmaster  by  an  ordinance  of  both  the  houses,(0  in 
the  execution  of  which  office  he  first  established  a  weekly  conveyance  of 
letters  into  d// parts  of  the  nation; (a)  thereby  saving  to  the  public  the  charge 
of  maintaining  postmasters  to  the  amount  of  7000/.  per  annum.  And,  bis 
own  emoluments  being  probably  very  considerable,  the  common  council  of 
London  endeavored  to  erect  another  post-office  in  opposition  to  his;  till 
checked  by  a  resolution  of  the  house  of  commons, (w)  declaring  that  the 
office  of  postmaster  is  and  ought  to  be  in  the  sole  power  and  disposal  of  the 
parliament.  This  office  was  afterwards  fanned  by  one  Manley  in  1654,  {x) 
But,  in  1657,  a  regular  post-office  was  erected  by  the  authority  of  the  Pro- 
tector and  his  parliament, (95)  upon  nearly  the  same  model  as  has  been  ever 
since  adopted,  and  with  the  same  rates  of  postage  as  continued  till  the  reign 
of  queen  Anne. (_)')  After  the  restoration,  a  similar  office,  with  some  im- 
provements, was  estaUished  by  statute  12  Car,  II.  c.  35,  but  the  rates  of 
letters  were  altered,  and  some  further  regulations  added,(96)  by  the  statutes 

ktcb.  Bep.  S7.  U)  Ibid.  T  Sept  1644. 

Rym.  jfad.  8».  (u)  Ibid.  21  Uarefa,  1649. 

id.  691.    3D  RTm.  ISZ.  fic)  TtAA  24  March.  1U9. 

,  .    Rym.  429.  \x)  Soobell,  SU. 

I)  Com.  Jour.  28  llareb,  1042.  jv)  Com.  Jout.  SJune,  16G7.    SCobell,  Sll. 


.__    .  . e  and  the  convenience  of  conveying  public  despatchea, 

"  trill  be  the  b^  means  to  discover  and  prevent  man;  dangeFOus  and  wicked  desigiu 
against  the  commonwealth." 

The  policy  of  having  the  coireapondence  of  tbe  kingdom  under  the  inspection  of  gov- 
ernment is  still  continued;  for,  by  a  warrant  from  one  of  the  principal  secretaries  of 
state,  letters  may  t>e  detained  and  opened;  but  if  any  person  shall  wilfully  detain  or 
open  a  letter  debvered  to  the  post-oSce  without  such  authority,  be  sbuU  forfeit  3o/,  and 
be  incapable  of  having  any  future  emplo^ent  in  the  post-office.  9  Anne,  c.  10,  a.  40^ 
But  it  has  been  decided  that  no  peison  is  subject  to  this  penalty  but  those  who  are 
employed  in  the  post-office.    5  T.  R.  10 1.— Christian. 

(96)  Dr.  Franklin  in  his  examination  before  the  House  of  Commons,  said  that  the 
"money  pud  for  the  postage  of  letters  was  not  in  the  nature  of  a  tax,  but  -waa  a.  quaittHm 
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9  Anne,  c.  lo,  6  Geo.  I.  c.  3i,  26  Geo.  H.  c.  12,  5  Geo.  III.  c.  25,  and 
7  Geo.  III.  c.  50,  and  penalties  were  enacted,  in  order  to  confine  the  car- 
riage of  letters  to  the  public  office  only,  except  in  some  few  cases:  a 
♦323]  provision  which  is  atsolutely  necessary;  for  nothing  but  *an  exclu- 
sive right  can  support  an  office  of  this  sort:(97)  many  rival  inde- 
pendent offices  would  only  serve  to  ruin  one  another.  The  privilege  of 
letters  coming  free  of  postage,  to  and  from  members  of  parliament,  was 
claimed  by  the  house  of  commons  in  1660,  when  the  first  legal  settlement 
of  the  present  post-office  was  raade;(s)  but  afterwards  dropped,  (a)  upon  a 
private  assurance  from  the  crown,  that  this  privilege  should  be  ailowed  the 
members.  (*)  (98)  And  accordingly  a  warrant  was  constantly  issued  to  the 
postma,ster-generaI,  (f)  directing  the  allowance  thereof,  to  the  extent  of  two 
ounces  in  weight:  till  at  length  it  was  expressly  confirmed  by  statute  4  Geo. 
III.  c.  34;  which  adds  many  new  regulations,  rendered  necessary  by  the 
great  abuses  crept  into  the  practice  of  franking;(99)  wheret^  the  annual 

<()  Oom.  Jour.  17  Dae  laW.  (6)  Ibid.  IB  Apr.  1713^ 

<a)  Ibid.  22  Dec.  ISeO.  (C)  lUd.  2>  Filb.  1731 


Mumii  or  remuneration  for  a  service  done."— If  a  nngle  company  were  entrusted  with 
the  exclusive  privilege  of  performing  the  fuoctiona  of  post-office,  the  inconveniences  of 
moaopoly  (already  felt,  begun  to  beTelt  in  the  case  of  railroads,)  would  result  from  ancb 
an  arrangement;  and  there  are  besides,  obvious  reasons  against  entrusting  the  com*- 
pondence  of  the  whole  kingdom  to  any  private  person  or  body.  Bowyers  Comm.  on 
Const  lAW  Eng   (a  ed,  1846)  331. 

(97)  "In  England  and  in  America  poitmasters  are  mere  public  officers  appointed 
by  and  responsible  to  the  government,  and  contracts  made  by  them  officially,  are  pnblic, 
not  private  contracts,  and  are  binding  on  the  government  and  not  on  them  personally." 
Story  on  Bailmenta,  437  (9  ed.  1878), 

(981  The  following  account  of  it  in  the  13  vol.  Pari.  Hist  p.  56,  is  curious,  and  proves 
what  originally  were  the  sentiments  of  the  two  houses  respecting  this  privilege. 
"  ColonelTitus  reported  the  bill  for  the  settlement  of  the  the  post-office,  with  the  amend- 
ments; Sir  Walter  Carle  delivered  a  proviso  for  the  lettera  of  all  members  of  parliament 
to  go  free  during  their  sitting:  Sir  Heneage  Finch  aatd  it  was  a  fiaor  mendicant  proviso, 
ana  below  the  honor  of  the  house.  Mr.  I^nne  spoke  also  against  the  proviso:  Mr. 
Bunckley,  Mr.  Boacawen,  Sir  George  Downing,  and  Sergeant  Charlton,  for  it;  the  latter 
saying,  'The  council's  letters  went  fii^ee.*  The  question  being  called  for,  the  speaker. 
Sir  I&rboltle  Grimstone,  was  unwilling  to  put  it,  saying  he  was  ashamed  of  it;  never- 
theless, the  proviso  was  carried,  and  made  part  of  the  bill,  which  was  otdered  to  be 
engrossed."  This  proviso  the  lords  disagreed  to,  and  left  it  outof  the  bill;  and  the  com- 
mons agreed  to  their  amendment.    3  Hats.  83. — Christian. 

(99)By  the  35  Geo.  Ill,  c,  53,  no  letter  directed  byortoany  membershallgofree,  which 
shall  exceed  one  ounce  in  weight,  nor  any  letter  directed  by  a  member,  unless  he  ii 
within  twenty  miles  of  the  post-town  from  which  it  is  to  be  sent  on  the  day,  or  the  day 
before  the  day,  on  which  it  is  put  into  the  post-office.  And  no  member  shall  send  more 
than  ten  or  receive  more  than  fifteen  letters  in  one  day  free  from  postage.  Single  letters 
sent  and  received  by  the  non-conunisdoned  officers  and  private  men  in  the  navy  and 
army,  under  certain  restrictions,  ahall  l>c  subject  only  to  the  postage  of  one  penny  each. 
By  4>  Geo.  III.  c.  63,  these  acts  are  extended  to  the  membera  of  the  united  kingdom.  It 
has  been  decided  that  under  these  statutes  a  Roman  Catholic  peer  is  not  entitled  to  send 
or  receive  letters  free  from  postage.  Lord  Petre  v.  Lord  Auckland,  postmaater-generaL 
a  Bos.  &  Pull.  139.— Christian. 

As  commerce  and  education  increased,  the  charge  made  by  the  government  for  convey- 
ing lettera  from  one  part  of  the  kingdom  to  another  was  felt  to  be  unnecessarily  high 
with  reference  to  the  expense  of  conveying  and  distributing  letters,  and  at  Che  same  time 
to  lead  to  numerous  petty  frauds  and  evasions  of  the  statutes  relating  to  the  post  office. 
The  result  of  a  long  inquiry  and  full  discussion  in  parliamenf  was  the  establishment,  in 
1840,  of  the  existing  sj^tem  of  a  uniform  rale,  beginning  at  one  penny  and  increasing 
according  to  weight.  The  privilege  of  members  of  parliament  was  at  the  same  time 
abolished,  a  &  3  Vict  c.  53;  3  &  4  Vict.  c.  56;  10  &  11  Vict.  c.  85.  Facilities  are  also 
now  given  for  the  transmission  of  printed  periodical  publications  and  other  works  at  still 
lower  rates.  Newspapers,  which  were  formerly  liable  to  a  stamp  duty  and  were  carried 
free  by  the  post-office,  are  now  charged  with  postage  in  lieu  of  the  abolished  stamp  daty. 
18  &  19  Vict.  c.  37.— Kkrk. 
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amount  of  franked  letters  had  gradually  increased,  from  33,600/.  in  the  year 
1715,  to  170,700/.  in  the  year  1763.(1/)  There  cannot  be  devised  a  more 
eligible  method  than  this  of  raising  money  upon  the  subject:  for  therein  both 
the  government  and  the  people  find  a  mutual  benefit.  The  government 
acquires  a  large  revenue;  and  the  people  do  their  business  with  greater  ease, 
expedition,  and  cheapness,  than  they  would  be  able  to  do  if  no  such  tax 
(and  of  course  no  such  office)  existed.  ( 100) 

V.  A  fifth  branch  of  the  perpetual  revenue  consists  in  the  stamp  duties,(ioi ) 
which  are  a  tax  imposed  upon  all  parchment  and  paper  whereon  any  legal 
proceedings,  or  private  instruments  of  almost  any  nature  whatsoever,  are 
written;  and,  also,  upon  licenses  for  retailing  wines,  letting  horses  to  hire, 
and  for  certain  other  purposes;  and  upon  all  almanacs,  newspapers,  advertise- 
ments, cards,  dice,  and  pamphlets  containing  less  than  six  sheets  of  paper. 
These  imposts  are  very  various,  according  to  the  nature  of  the  thing  stamped, 
rising  gradually  from  a  penny  to  ten  pounds.  This  is  also  a  tax,  which 
though  in  some  instances  it  may  be  heavily  felt,  by  greatly  increasing  the 
expense  of  all  mercantile  as  well  as  legal  proceedings,  yet,  if  moderately 
imposed,  is  of  service  to  the  public  in  general,  by  authenticating 
♦iMtruments,  and  rendering  it  much  more  difficult  than  formerly  to  P324 
forge  deeds  of  any  standing;  since,  as  the  officers  of  this  branch  of 
the  revenre  vary  their  stamps  frequently,  by  marks  perceptible  to  none  but 
themselves,  a  man  that  would  fbrge  a  deed  of  king  William's  time  must 
know  and  be  able  to  counterfeit  the  stamp  of  that  date  also.  In  France  and 
some  other  countries  the  duty  is  laid  on  the  contract  itself,  not  on  the  instru* 
ment  in  which  it  is  contained;  (as,  with  us  too,  besides  the  stamps  on  the 
indentures,  a  tax  is  laid  by  statute  8  Anne,  c.  9,  of  61/.  in  the  pound,  upon 
every  apprentice-fee,  if  it  be  50/.  or  under;  and  is.  in  the  pound,  if  it  be  a 
greater  sum,)  but  this  tends  to  draw  the  subject  into  a  thousand  nice  disqui- 
sitions and  dilutes  concerning  the  nature  of  his  contract,  and  whether 
taxable  or  not;  in  which  the  farmers  of  the  revenue  are  sure  to  have  the 
advantf^.(<r)(io2)     Our  general  method  answers  the  ptuposes  of  the  state 

1<D  lUd,  2S  Htuidi,  17H.  it)  Bp.orL.b.xlU.CB. 


and  speeches  contained  therein,  Iraaked  by  members  of  CongreM,  the  secretary  of  the 
Senmte,  or  clerk  of  the  Houbc;  seeds  sent  by  the  commissioner  of  {^culture,  or  any 
member  of  Congress,  proceeding  from  that  office;  al'  peiiodicals  sent  to  subscribers 
-within  the  county  where  printed;  letters  and  packages  relating  exclusively  to  business  of 
the  United  States  government,  mailed  only  by  officers  of  the  Mune;  publications  required 
to  be  mailed  to  the  librarian  of  Congress  by  copyright  law,  and  letteis  and  parcels  mailed 
by  the  Smithsonian  Institution.      Acts  of  Congress,  1874. 

(loo)  It  was  determined  so  long  ago  as  the  13  W.  III.  by  three  of  the  indgei  of  the 
court  of  King's  Bench,  though  contrary  to  the  pertinacious  opinion  of  Itad  C.  J.  Holt, 
that  no  action  could  be  maintained  against  the  postmaster-general  for  the  loss  of  bills  or 
articles  sent  in  letters  by  the  posL  i  Ld.  Raym.  646.  Comyns,  100,  etc.  A  similar 
action  was  brought  against  lord  Le  Despencer  and  Mr.  Carteret,  postmaster-general,  in 
1778,  and  the  non-liability  of  these  officers  seems  as  fully  establiwed  as  if  it  bad  been 
declared  by  the  full  authority  of  parliament     Cowp.  754. 

For  this  reason  it  is  recommended,  by  the  secretary  of  the  post-office,  to  cut  bank- 
notes mnd  to  send  one  half  at  a  time.  This  is  the  only  safe  mode  of  sending  bank-notes, 
as  the  bank  nould  never  pay  the  bolder  of  that  half  which  had  been  frandently  obtained. 

Postmasters  are  bound  to  deliver  the  letters  to  the  inhabitants  of  a  country  town 
within  the  usual  and  established  limits  of  the  town,  without  any  addition  to  the  rate  of 
postage.    5  Burr.  3709.    2  Bl.  Rep.  906.    Cowp.  i8a.— Christian. 

( lot)  Bowyer's  Comm.  on  Const.  Law  Eng.  (2  ed  1S46)  212. 

( 102)  It  is  considered  a  rule  of  construction  of  revenue  acts,  in  ambiguous  cases,  to  lean 
in  favor  of  the  revenue.    This  rule  is  agreeable  to  good  policy  and  &  public  intttots; 


ijGoogle 


324-325  OK  THE  RIGHTS  [Book  1 

as  well,  and  consults  the  ease  of  the  subject  much  better.  The  first  mstitutioc 
of  the  stamp  duties  was  by  statute  5  &  6  W.  and  M.  c.  21,  and  they  have 
since  in  many  instances  been  increased  to  ten  times  their  original  amount. 

VI.  A  sixth  branch  is  the  duty  upon  houses  and  windows.  As  early  as 
the  conquest,  mention  is  made  in  domesday  book  of  fiimage  or  fuage, 
vulgarly  called  smoke-fKrthings;  which  were  paid  by  custom  to  the  king  for 
every  diimney  in  the  house.  And  we  read  that  Edward  the  Black  Prince, 
(soon  after  his  successes  in  France,)  in  imitation  of  the  English  custom, 
imposed  a  tax  of  a  florin  upon  every  hearth  in  his  French  dominions.  (_/) 
But  the  first  parliamentary  establishment  of  it  in  England  was  by  statute 
13  &  14  Car.  II,  c,  10,  whereby  an  hereditary  revenue  of  21.  for  every  hearth, 
in  all  houses  paying  to  church  and  poor,  was  granted  to  the  king  forever. 
And,  by  subsequent  statutes  for  the  more  regular  assessment  of  this  tax,  the 
(instable  and  two  other  substantial  inhabitants  of  the  parish,  to  be  appointed 

yearly,  (or  the  surveyor,  appointed  by  the  crown,  together  with  such 
♦325]     constable  or  other  public  officers,)  were,  once  in  every  *year,  empow* 

ered  to  view  the  inside  of  every  house  in  the  parish.  But,  upon  the 
revolution,  by  statute  i  W.  and  M.  st.  i,  c.  10,  hearth-money  was  declared 
to  be  "  not  only  a  great  oppression  to  the  poorer  sort,  but  a  badge  of  slavery 
upon  the  whole  people,  exposing  every  man's  house  to  be  entered  into,  and 
searched  at  pleasure,  by  persons  unknown  to  him;  and  therefore,  to  erect  a 
lasting  monument  of  their  majesties'  goodness  in  every  house  in  the  kingdom, 
the  duty  of  hearth-money  was  taken  away  and  abolished."  This  monument 
of  goodness  remains  among  us  to  this  day :  but  the  prospect  of  it  was  some- 
what darkened,  when  in  six  years  afterwards,  by  statute  7  W.  III.  c.  18,  a 
tax  was  laid  upon  all  houses  (except  cottages)  of  2s.  now  advanced  to  3;., 
per  annum,  and  a  tax  also  upon  all  windows,  if  they  exceeded  nine,  in  such 
house.  Which  rates  have  been  from  time  to  tirae(^)  varied,  being  now 
extended  to  all  "windows  exceeding  six:  and  power  is  given  to  surveyors, 
appointed  by  the  crown,  to  inspect  the  outside  of  houses,  and  also  to  pass 
through  any  house  two  days  in  the  year,  into  any  court  or  yard,  to  inspect 
the  windows  there.  A  new  duty  from  dd,  to  is.  in  the  pound,  was  also 
imposed  by  statutes  18  Geo.  III.  c.  26,  and  19  Geo.  III.  c.  59,  on  every 
dwdling-house  inhabited,  together  with  the  ofRces  and  gardens  therewith 
occupied:  which  duty,  as  w^  as  the  former,  is  under  the  direction  of  the 
commissioners  of  the  land-tax. 

VII.  The  seventh  branch  of  the  extraordinary  perpetual  revenue  is  a  duty 
of  2 1  J.  per  annum  for  every  male  servant  retained  or  employed  in  the  several 
capacities  specifically  mentioned  in  the  act  of  parliament,  and  which  almost 
amount  to  a  universality,  except  such  as  are  employed  in  husbandry,  trade, 
or  manufactures.  This  was  imposed  by  statute  17  Geo.  III.  c.  39,  amended 
by  19  Geo.  III.  c.  59,  and  is  under  the  management  of  the  commissioners  of 
the  land  and  window  tax.(i03) 

VIII.  An  eighth  branch  is  the  duty  arising  from  licenses  to  hackney 
coaches  and  chairs  in  London  and  the  parts  adjacent.  In  1654  two  hundred 
hackney  coaches  were  allowed  within  London,  Westminster,  and  six  miles 
round,  under  the  direction  of  the  court  of  aldermen. (^)  By  statute  13  &  14 
Car.  II.  c.  2,  four  hundred  were  licensed;  and  the  money  arising  thereby  was 

(/)  Hod.  Ua.  HIM.  IIIU.  461.    Spdm.  Qfcns.  Ht.  (g)  SUL  20  Geo.  ILc.  1    31GeO.ILc.a2.    lOM. 

Adiw.  lit. e.g.  saeo.in.cas. 

(A)  Bcobell,  313. 

but,  beyond  that,  which  may  be  regarded  as  established  law,  no  one  can  ever  be  said  to 
have  an  undue  advantage  in  our  courts. — Christian. 
( 103)  Re-enacted  bv  ^  Geo.  III.  c.  55  and  52  Geo.  III.  c.  93.  and  reduced  to  its  present 

rate  by  the  4t  Geo.  IV.  c.  1 1.     By  the  4  &  5  W.  IV.  c  73,  i  3.  for  male — ■"— 

ogtateen  years  of  age  no  duty  is  paid.— Stbw art. 
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ai^lied  to  repairing  the  streets,  (t)  This  number  was  increased  to  seven 
hundred  by  statute  5  W.  and  M.  c.  22,  and  the  duties  vested  in  the  crown: 
and  by  statute  9  Anne,  c.  23,  and  other  subsequent  statutes  for  their  goveni- 
ment.cy)  there  are  now  a  thousand  licensed  coaches  and  four  hundred 
chairs.  This  revenue  is  governed  by  commissioners  of  its  own,  and 
*is,  in  truth,  a  benefit  to  the  subject,  as  the  expense  of  it  is  felt  by  1*^26 
no  individual,  and  its  necessary  regulations  have  established  a  com- 
petent jurisdiction,  whereby  a  very  refractory  race  of  men  may  be  kept  in 
some  tolerable  order. 

IX.  The  ninth  and  last  branch  of  the  king's  extraordinary  perpetual 
revenue  is  the  duty  upon  offices  and  pensions;  consisting  in  an  annual  pay- 
ment of  If.  in  the  pound  (over  and  above  all  other  duties)(i&)  out  of  all 
salaries,  fees,  and  perquisites,  of  offices  and  pensions  payable  by  the  crown, 
exceeding  the  value  of  100/.  per  annum.  This  highly  popular  taxation  was 
imposed  by  statute  31  Geo.  II.  c.  22,  and  is  under  the  direction  of  the  com> 
missioners  of  the  land-tax. 

The  clear  net  produce  of  these  several  branches  of  the  revenue,  after  all 
charges  of  collecting  and  management  paid,  amounts  at  present  annually  to 
about  seven  millions  and  three-quarters  sterling;  besides  more  than  two  mil- 
lions and  a  quarter  raised  by  the  land  and  malt  tax.  How  these  immense 
sums  are  appropriated  is  next  to  be  considered.  And  this  is,  first  and  prin- 
cipally, to  the  payment  of  the  interest  of  the  national  debts. 

In  order  to  take  a  clear  and  comprehensive  view  of  the  nature  of  this 
national  debt,  it  must  first  be  premised,  that  after  the  revolution,  when  our 
new  connections  with  Europe  introduced  a  new  system  of  foreign  politics, 
the  expenses  of  the  nation,  not  only  in  settling  the  new  establishment,  but  tn 
maintaining  long  wars,  as  principals,  on  the  continent,  for  the  security  of  the 
Dutch  barrier,  reducing  the  French  monarchy,  settling  the  Spanish  succes- 
sion, supporting  the  house  of  Austria,  maintaining  the  liberties  of  the  Ger- 
manic body,  and  other  purposes,  increased  to  an  unusual  degree:  insomuch 
that  it  was  not  thought  advisable  to  raise  all  the  expenses  of  any  one  year  by 
taxes  to  be  levied  within  that  year,  lest  the  unaccustomed  weight  of  them 
should  create  murmurs  among  the  people.  It  was  therefore  the  policy  of  the 
times  to  anticipate  the  revenues  of  their  posterity,  by  borrowing  immense 
sums  for  the  cuirent  service  of  the  state,  and  to  lay  no  more  taxes  upon  the 
subject  than  would  suffice  to  pay  the  annual  interest  of  the  supis  so 
borrowed:  by  this  means  converting  *the  principal  debt  into  a  new  [*327 
species  of  property,  transferable  from  one  man  to  another  at  any 
time  and  in  any  quantity;  a  system  which  seems  to  have  had  its  original  in 
the  state  of  Florence,  A,  d.  1344:  which  government  then  held  about 
60,000/.  sterling:  and,  being  unable  to  pay  it,  formed  the  principal  into  an 
aggregate  sum,  called  metaphorically  a  mount  or  bank,  the  shares  whereof 
were  transferable  like  our  stocks,  with  interest  at  five  per  cml.,  the  prices 
varying  according  to  the  exigencies  of  the  state.  (/)  This  policy  of  the  Eng-; 
lish  parliament  laid  the  foundation  of  what  is  called  the  national  debt:  for  a 
few  long  annuities  created  in  the  reign  of  Charles  II.  will  hardly  deserve  that 
name.  And  the  example  then  set  kas  been. so  closely  followed  during  the 
long  wars  in  the  reign  of  queen  Anne,  and  since,  that  the  capital  of  the 
national  debt  (fiinded  and  unfunded)  amounted  at  the  close  of  the  session  in 

(0  Oom.  Itxa.  14  Feb.  1601.  tho  debts  on  Uio  olrtl  list,  by  ■utut™  ^  Geo.  I.  «.  l, 
U)  10  Addc,  c.  19.  i  IM.    12  0«al.  CIS.    T  Qto.  c.  »:  11  (!eo.  I.  c.  11,  lod  l!f  Geo.  I.  c  2.     This  mil- 
Ill,  e.  «.    10  Geo,  m.  c  M.    11  Geo.  IIL  c.  M,  2*.  Uon.  belnK  charKed  on  ihln  particular  ftind.  Ib  not 
UGeo.  in.  c  49.  conslderea  as  any  partoribe  naMonal  debt, 

(t)  PrerloUB  to  (his,  a  dedactlon  of  td.  In  the  (1)  Pro  tempore,  pro  tpe.  pro  commodo,  mfnuflur 

pouod  waa  charged  on  all  penaloiu  uid  annuities  <orv«  prcffum  alvu«  qu^actf.     Arettn.     [Their  prica 

and  all  nlailcii,  fee*,  and  wases  of  all  dOm*  of  was  leneoed  and  Increased  acccirdlng  to  time,  ei- 

pKidt  (ranted  by  or  derived  ftom  the  crown.  In  pectUlco,oradvMitagG.]  See  Mod.  Un.  Hist.  zxxTt, 

otder  to  paj  the  InMreat  at  the  rale  or  three  mt  teol  lie. 
wi  one  million,  which  wai  raised  for  dlwbsiglni 

Voi„  I.— 19.  389 


>v  Google 


327-328  OF  THE  RIGHTS  [Book  1 

Jane,  1777,  to  about  an  hundred  and  thirty-six  nii11ioiis:t.iJ4^  to  pay  the 
interest  of  which,  together  with  certain  annuities  for  lives  and  years,  and  the 
charges  of  management,  amounting  annually  to  upwards  of  four  millions  and 
three-quarters,  the  extraordinary  revenues  just  now  enumerated  (excepting 
only  the  land-tax  and  annual  malt- tax)  are  in  the  first  place  mortgaged,  and 
made  perpetual  by  parliament.  Perpetual,  I  say;  but  still  redeemable  by  the 
same  authority  that  imposed  them:  which,  if  it  at  any  time  can  pay  off  the 
capital,  will  abolish  those  taxes  which  are  raised  to  discharge  the  interest. 

By  this  means  the  quantity  of  property  in  the  kingdom  is  greatly  increased 
in  idea,  compared  with  former  times;  yet,  if  we  coolly  consider  it,  not  at  all 
increased  in  reality.  We  may  boast  of  Urge  fortunes,  and  quantities  of 
money  in  the  funds.  But  where  does  this  money  exist?  It  exists  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  security;  and  that  is  un- 
doubtedly sufficient  for  the  creditors  of  the  public  to  rely  on.  But  then  what 
is  the  pledge  which  the  public  faith  has  pawned  for  the  security  of  these 
debts?  The  land,  the  trade,  and  the  personal  industry  of  the  subject;  from 
which  the  money  must  arise  that  supplies  the  several  taxes.  In  these, 
♦328]  therefore,  and  these  only,  the  property  of  the  public  *creditors  does 
really  and  intrinsically  exist;  and  of  course  the  land,  the  trade,  and 
the  personal  industry  of  individuals,  are  diminished  in  their  true  value  just 
so  much  as  they  are  pledged  to  answer.  If  A.'s  income  amounts  to  100/,  fier 
annum,  and  he  is  so  (at  indebted  to  B.  that  he  pays  him  50/.  fier  annum  for 
his  interests;  one-half  of  the  value  of  A.'s  property  is  transferred  to  B-  the 
creditor.  The  creditor's  property  exists  in  the  demand  which  he  has  upon 
the  debtor,  and  nowhere  else;  and  the  debtor  is  only  a  trustee  to  his  creditor 
for  one-half  of  the  value  of  his  income.  In  short,  the  property  of  a  creditor 
of  the  public  consists  in  a  certain  portion  of  the  national  taxes:  by  how  much 
therefore  be  is  the  richer,  by  so  much  the  nation,  which  pays  these  taxes,  is 
the  poorer.  ( 106) 


(104)  The  uational  debt  in  1755,  pievions  to  the  French  war,  was  73,289,000/.;  inteiesi' 

In  January,  1776,  before  the  American  war,  it  was  133,964,000/.;  interest,  4,^11,000/. 

In  1786,  previous  to  which  the  whole  debt  of  the  last  war  was  not  funded,  it  was  339,- 
154,000/.;  interest,  9,175,000/.  Exclusive  of  a  capital  of  1,91)1,000/.  granted  by  partia- 
mcDt  to  the  Amencan  loyalists,  as  a  compensaUou  for  their  loss  of  propectj.  Brief 
Exam.  10.— Chitty. 

The  capital  of  the  national  debt  (funded  and  unfunded)  amounted  at  the  close  of  the 
jear  1856  to  upwaids  of  seven  hundred  and  seventy-five  millions;  and  the  interest  and 
the  charges  of  management  to  upwards  of  twenty-seven  millions  and  a  half. — Kerr. 

(106)  It  is  a  very  erroneous  notion  indeed  to  suppose  that  the  property  of  the  kingdom 
is  increased  by  national  debts  contracted  in  consequence  of  the  expenses  of  war.  On  the 
contrary,  the  principal  of  the  debt  is  the  exact  amount  of  the  property  which  the  nation 
has  lost  from  its  capital  forever.  The  American  war  cost  the  nation  1 16  millions  sterling, 
and  the  efiect  is  precisely  the  same  as  if  so  much  of  its  wealth  and  treasure  in  com, 
cattle,  cloth,  ammunition,  coin,  etc.,  had  been  collected  together  and  thrown  into  the 
sea,  besides  the  loss  accruing  from  the  destruction  of  many  of  its  most  productive  hands. 
When  this  propwrty  is  consumed,  it  never  can  be  retrieved,  though  indnstiy  and  care 
may  acquire  and  accumulate  new  stores.  Such  a  supply  by  no  mode  of  taxation  that  has 
yet  been  devised  conid  be  collected  at  once,  without  exhausting  the  patience  and  endur- 
ance of  the  people.  But  hy  the  method  of  funding,  the  subjects  are  induced  to  suppose 
that  their  suSenn^  consists  only  in  the  paj'ment  of  the  yearly  interest  of  this  immense 
waste.  The  ruin  is  completed  before  the  interest  commences,  and  that  is  paid  by  the 
nation  to  the  nation,  and  returns  back  to  its  former  channel  and  circulation:  like  the 
balls  in  a  tennis-court,  however  they  may  be  tossed  from  one  side  to  the  other,  their  sum 
and  quantity  within  the  court  continue  the  same.  The  extrava^ince  of  individuals 
naturally  suggested  the  system  of  funding  public  debts.  When  a  man  cannot  satisfy  the 
immediate  demands  of  his  creditor,  it  is  an  obvious  expedient  to  give  him  a  promissory 
note  to  pay  him  at  n  future  day,  with  interest  for  the  time;  and,  if  this  is  an  assignable 
note,  so  that  the  creditor  may  be  enabled  to  persuade  another  to  advance  him  the  prin- 
cipal, and  to  stand  in  his  place,  it  is  exactly  similar  to  the  debts  or  securities  of  govern- 
ment, except  that  in  general  they  are  not  payable  at  any  definite  time.     All  debts,  when 
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The  only  advantage  tbat  can  result  to  a  nation  from  tbe  pnblic  debts  is  tbe 
increase  of  circulation,  by  multiplying  tbe  casb  of  tbe  kingdom,  and  creating 
a  new  species  of  currency,  assignable  at  any  time  and  in  any  quantity; 
always  therefore  ready  to  be  employed  in  any  beneficial  undertaking,  by 
means  of  this  its  transferable  quality,  and  yet  producing  some  profit  even 
when  it  lies  idle  and  unemployed.  A  certain  proportion  of  debt  seems  there- 
fore to  be  highly  useful  to  a  trading  people;  but  what  that  proportion  is,  it  is 
not  for  me  to  determine.  Thus  much  is  indisputably  certain,  that  the  present 
magnitude  of  our  national  encumbrances  very  far  exceeds  all  calculations  of 
commercial  benefit,  and  is  productive  of  the  greatest  inconveniences.  For, 
first,  the  enormous  taxes  that  are  raised  upon  the  necessaries  of  life  for  the 
payment  of  the  interest  of  this  debt,  are  a  hurt  both  to  trade  and  manu- 
factures, by  raising  the  price  as  well  of  the  artificer's  subsistence  as  of  the 
raw  material,  and  of  course,  in  a  much  greater  proportion,  the  price  of  the 
commodity  itself.  Nay,  the  very  increase  of  paper  circulation  itself,  when 
extended  beyond  what  is  requisite  for  commerce  or  foreign  exchange,  has  a 
natural  tendency  to  increase  the  price  of  provisions  as  well  as  of  all  other 
merchandise.  For,  as  its  cSect  is  to  multiply  the  cash  of  the  kingdom,  and 
this  to  such  an  extent  that  much  must  remain  unemployed,  that  cash 
(which  is  the  *univereal  measure  of  the  respective  values  of  all  other  [*329 
commodities)  must  necessarily  sink  in  its  own  value,  («)  and  every 
thing  grow  comparatively  dearer.  Secondly,  if  part  of  this  debt  be  owing  to 
foreigners,  either  they  draw  out  of  the  kingdom  annually  a  considerable 
quantity  of  specie  for  the  interest,  or  else  it  is  made  an  argument  to 
grant  them  unreasonable  privileges,  in  order  to  induce  them  to  reside  here. 
Thirdly,  if  the  whole  be  owing  to  subjects  only,  it  is  then  charging  the 
active  and  industrious  subject,  who  pays  his  share  of  the  taxes,  to  maintain 
the  indolent  and  idle  creditor  who  receives  them.  Lastly,  and  principally,  it 
weakens  the  internal  strength  of  a  state,  by  anticipating  those  resources 
which  should  be  reserved  to  defend   it   in  case  of  necessitj'.(io7)     The 

(m)  Be«pa^276. 

no  effects  remain,  both  in  pnblic  and  private,  are  certain  evidence  of  the  vaste  and  con- 
nunption  of  so  mnch  property,  which  nothing  can  restore,  though  rmgality  and  industry 
m^  alleviate  the  future  consequences. — Christian. 

ne  national  debt  of  the  United  Kingdom  of  Great  Britain  and  Ireland  in  1SS2  was 
jf  756<376<5i9>  sod  with  the  British  possessions  of  India,  AuslndaEia,  Canada,  Cape  Colony 
and  Natal,  the  total  debt  of  the  British  empire  may  be  set  down  at  loSo  millions 
sterling.  The  national  debt  of  France  was  ;^  1,000, 000,000;  of  Rusaia,  j£'64o,ooo,ooo; 
AustFo-Hungary,  .f 474. 759. 955;  Italy.  .^446.5'm.440- 

The  United  States  began  their  career  as  a  federal  republic  with  a  debt  of  fifteen 
millions  sterling  ( 1791),  on  which  there  was  little  increase  until  1816,  when  it  reached 
twenty-five  millions,  which  in  1S35  was  almost  e^itinguished.  The  debt,  however,  rose 
again,  but  never  eicceded  fourteen  millions  till  i860,  the  year  before  the  civil  war,  when 
it  reached  eighteen  millions.  During  the  next  four  years  the  debt  rose  rapidly,  and  after 
the  conclusion  of  the  war,  in  1S66,  the  country  was  (addled  with  a  debt  of  ^556,685.175. 
This  has  gone  on  decreasing  since  with  wonderful  rapidity,  on  account  of  the  systematic 
application  of  the  large  surplus  revenue  to  its  reduction,  and  in  i88j  it  had  sunk  to 
A3^3i^^i599-     Encyclop^ia  Britannica,  vol.  xvii.,  p.  347,  subject  National  Debt. 

The  Pall  Mali  Gazette  in  December.  1S96,  estimates  the  national  debts  of  the  world  at 
/"S ,800, 000, 000,  say  J39.cx»,ooo,ocjo.  The  debt  of  France  in  1895  was  (6.000,000,000;  that 
of  Great  Britain  J3, 300, 000, 000.  Germany  owed  but  J43o,ooo,oc».  which  was  due  to  her 
success  in  the  Franco-Genuan  war.  In  1895,  Spain  had  reduced  her  indebtedness  to 
f  1,395,000,000,  but  is  heiag  increased  at  the  present  time  to  enable  her  to  carry  on  the 
war  in  Cuba  and  in  the  Philippine  islands. 

(107)  The  last  is  certainly  a  serious  and  unanswerable  objection  to  the  increase  of  the 
national  delit;  but  the  three  first  objections  made  by  the  learned  Judge  do  not  seem  to 
be  very  satisfactory.  It  is  not  clear  that  it  is  an  evil  that  thinfis  should  grow  nominally 
dear  in  proportion  to  the  increase  of  specie,  or  the  medium  of  commerce;  for  they  will 
still  retain  their  relative  or  comparative  values  with  each  other.  Dr.  Adam  Smith  has 
ably  shown  the  benefit  which  a  country  derives  from  substituting  any  cheap  article  for 
gold  and  silver.  The  consequence  is,  that  the  precious  metals  do  not  become  of  less 
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interest  we  now  pay  for  our  debts  would  be  nearly  sufficient  to  maintain  any- 
war  that  any  national  motives  could  require.  And  if  our  ancestors  In  king 
William's  time  had  annually  paid,  so  long  as  their  exigencies  lasted,  even  a 
less  sum  than  we  now  annually  raise  upon  their  accounts,  they  would  in  the 
time  of  war  have  borne  no  greater  burdens  than  they  have  bequeathed  to  and 
settled  upon  their  posterity  in  time  of  peace,  and  might  have  been  eased  the 
instant  the  exigence  was  over. 

The  respective  producers  of  the  several  taxes  before  mentioned  were 
originally  separate  and  distinct  fund5;(io8)  being  securities  for  the  sums 
advanced  on  each  several  tax,  and  for  them  only.  But  at  last  it  became 
necessary,  in  order  to  avoid  confusion,  as  they  multiplied  yearly,  to  reduce 
the  number  of  these  separate  funds,  by  uniting  and  blending  them  together;  - 
superadding  the  faith  of  parliament  for  the  general  security  of  the  whole. 
So  that  there  are  now  only  three  capital  (iinds  of  any  account,  the  aggregate 
fund,  and  the  general  fund,  so  called  from  such  union  and  addition ;  and  the 
South  Sea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay  the 
interest  of  such  part  of  the  national  debt  as  was  advanced  by  that  company 
and  its  annuitants.  Whereby  the  separate  funds,  which  were  thus  united, 
are  become  mutual  securities  for  each  other;  and  the  whole  produce  of  them, 
thus  aggregated,  liable  to  pay  such  interest  or  annuities  as  were 
*33o]  *formerly  charged  upon  each  distinct  fund;  the  faith  of  the  legis- 
lature being  moreover  engaged  to  supply  any  casual  deficiencies. 

The  customs,  excises,  and  other  taxes,  which  are  to  support  these  funds, 
depending  upon  contingencies,  upon  exports,  imports,  and  consumptions, 
must  necessarily  be  of  a  very  uncertain  amount;  but  though  some  of  them 
have  proved  unproductive,  and  others  deficient,  the  sum  total  hath  always 
been  considerably  more  than  was  sufiicient  to  answer  the  charge  upon  them. 
The  surpluses  therefore  of  the  three  great  national  funds,  the  aggregate, 
general,  and  South  Sea  fiinds,  over  and  above  the  interest  and  annuities 
charged  upon  them,  are  directed,  by  statute  3  Geo.  I.  c.  7,  to  be  carried 
together,  and  to  attend  the  disposition  of  parliament;  and  are  usually 
denominated  the  sinking  fund,  because  originally  destined  to  sink  and  lower 
the  national  debt.  To  this  have  been  since  added  many  other  entire  duties, 
granted  in  subsequent  years;  and  the  annual  interest  of  the  sums  borrowed 
on  their  respective  credits  is  charged  on  and  payable  out  of  the  produce  of 
the  sinking  fund.  Howe^'er,  the  net  surpluses  and  savings,  after  all  deduc- 
tions paid,  amount  annually  to  a  very  considerable  sum.  For  as  the  interest 
on  the  national  debt  has  been  at  several  times  reduced,  (by  the  consent  of 
the  proprietors,  who  had  their  option  either  to  lower  their  interest  or  be  paid 
their  principal, )  the  savings  from  the  appropriated  revenues  came  at  length 

valnc;  or,  if  lo,  it  is  but  in  a  small  degree;  but  they  are  carried  to  a  foreign  market,  and 
'    '       '      '      □  increase  of  capital  to  the  country.    If  one  million  pounds'  worth  of  paper,  a 

II  . ..1 .-  —  . jjgj_  jiujj  would  serve  all  thepni 

e  abroad,  and,  if  tlie  coin  of  thia 
^  n  what  was  equivalent  to  twenty- 
nine  millions  by  the  substitution.  But  the  paper  security  created  by  the  national  debt 
is  little  nsed  in  payments,  or  as  a  medium  of  commerce,  like  bills  of  exchange. 

As  to  the  second  objection,  foreigners  can  only  take  away  the  interest  of  money  which 
they  have  actually  brought  into  the  country,  and  which,  it  must  be  presumed,  our  mer- 
chants are  deriving  as  great  a  benefit  from,  and  probably  much  fireater. 

With  regard  to  the  third  objection,  I  cannot  think  it  sound  discretion  ever  to  raise  an 
invidious  distinction  between  those  who  pay  and  those  who  receive  the  taxes,  and  to 
treat  the  latter  with  contempt.  It  cannot  be  supposed  that  property  will  ever  be  accumu- 
lated by  idleness  and  indolence;  and  he  surely  deserves  the  best  of  his  country  who,  in 
disposing  of  the  fruits  of  his  industiv,  prefera  the  funds  to  any  other  security;  for,  with- 
out such  confidence,  the  nation  would  soon  be  reduced  to  a  state  of  bankruptcy  and  ruin, 
—Christian. 
(loS)  Bowyer'a  Coma,  on  Const.  Law  Eng.  (a  ed.  1846)  ii^ 
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to  be  extremely  large.  This  sinking  fund  is  the  last  resort  of  the  nation;  its 
only  domestic  resource  on  which  must  chieSy  depend  all  the  hopes  we  can 
entertain  of  ever  dischai^ng  or  moderating  our  encumbrance.  And  there- 
fore the  prudent  and  steady  application  of  the  large  sums  now  arising  from 
this  fund,  is  a  point  of  the  utmost  importance,  and  well  worthy  the  serious 
attention  of  parliament;  which  was  thereby  enabled,  in  the  year  1765,  to 
reduce  above  two  millions  sterling  of  the  public  debt;  and  several  additional 
millions  in  several  succeeding  years.  (109) 

But,  before  any  part  of  the  aggregate  fund  (the  surpluses  whereof 
are  one  of  the  chief  ingredients  that  form  the  sinking  "^und)  can  be  [*33i 
appUed  to  diminish  the  principal  of  the  public  debt,  it  stands  mort- 
gaged by  parliament  to  raise  an  annual  sum  for  the  maintenance  of  the  king's 
household  and  the  dvil  list.  For  this  purpose,  in  the  late  reigns,  the  produce 
of  certain  branches  of  the  excise  and  customs,  the  post-office,  the  duty  on 
wine  licenses,  the  revenues  of  the  remaining  crown  lands,  the  profits  arising 
from  courts  of  justice,  (which  articles  include  all  the  hereditary  revenues  of 
the  crown,)  and  also  a  dear  annuity  of  120,000/.  in  money,  were  settled  on 
the  king  for  life,  for  the  support  of  his  majesty's  household,  and  the  honor 
and  dignity  of  the  crown.  And,  as  the  amount  of  these  several  branches  was 
uncertain,  (though  in  the  last  reign  they  were  computed  to  have  sometimes 

(109)  By  the  a6  Geo.  III.  c.  31,  parliament  vetted  one  million  aDnmUly  in  commis- 
rioners  for  the  reduction  of  the  national  debt;  and  the  act  provided  that  when  the  annnal 
million  should  be  increased  by  the  interest  ol  the  stock  purchased  to  four  milUons,  the 
dividends  should  no  longer  be  paid  npon  the  redeemed  stock,  and  that  the  sinking  fund 
should  no  longer  accnmulate.  And  by  the  31  Geo.  III.  c  55.  when  the  dividends  shonid 
amount  to  three  millions,  exclusive  of  the  annual  Kraut,  there  should  be  no  ftirther 
accumulation.  And  it  was  provided,  that  upon  all  mtnre  loans  which  were  not  to  be 
paid  off  within  foriy-five  years,  one  per  cent  should  be  annually  appropriated  to  their 
reduction.  By  the  33  Geo.  III.  c.  21,  an  additional  grant  of  aoo,ooo^  was  made  for  the 
same  purpose,  whicfinas  since  been  annnally  reneww. 

The  44  Geo.  III.  c.  71  repeals  no  much  of  the  a6  Geo.  III.  and  31  Geo.  III.  as  fixed  a 
limit  to  the  accumulation  of  the  sinking  fund,  and  consolidates  the  funds  provided  by 
each  act,  and  states  that,  by  the  accumuUtion  of  that  joint  fund,  the  whole  national  debt 
may  be  redeemed  in  forty-five  yeais. 

On  the  ist  of  February.  180S,  the  commissioners,  by  these  funds,  had  redeemed  of  the 
mttiotial  debt  137,^37,101/. 

And  from  the  dividends  and  the  annual  allowance  from  the  statutes  above  referred  to 
they  had  an  annual  income  for  the  further  reduction  of  9,311.39a/. — Christtan. 

Such  was  the  state  of  the  sinking  fund  in  1809,  when  Mr.  Christian  published  bis 
edition  of  Btackstone's  Commentaries.  There  is  a  fallacy,  however,  in  the  histoij  of 
this  fund  which  must  not  pass  unnoticed.  In  the  absence  of  information  to  the  con- 
trary, it  would  be  presumed  that  this  fund  was  a  real  surplua  annnally  paid  into  the 
treasury,  beyond  the  amount  necessary  for  the  public  expenditure;  that  white  the  mition, 
like  an  honest  man,  was  paying  off  its  old  dents,  like  a  prudent  one,  it  was  not  involv- 
ing itself  still  deeper  in  new  ones  to  meet  these  arrangements.  But  such  has  not  been 
the  foct;  for,  during  the  whole  of  the  late  war,  a  larger  sum  of  money  than  the  amount 
of  the  sinking  fund  was  borrowed  annually  to  meet  the  public  expenses,  at  a  much 
higher  rate  of  interest  than  the  sinking  fund  produced.  Hence  it  has  been  contended 
that  this  mnch-commeuded  financial  expedient  has  been  detrimental  instead  of  beneficial 
to  the  public,  inaamnch  as  the  national  debt  is  now  larger,  notwithstanding  the  amount 
redeemed,  than  it  would  have  been  had  the  sinkiug  fund  been  annually  applied  to  the 
public  servix*,  by  which  means  the  amount  of  the  yearly  loans  might  have  been  reduced 
to  the  extent  of  the  snm  thus  applied.  Witbont  attempting  to  deny  the  truth  of  this 
reaooning,  its  force  may  be  in  some  measure  obviated  by  the  considerations  that  the 
mnking  wnd  enabled  the  commisaioneia,  to  a  certain  extent,  to  keep  up  the  price  of  the 
stocks,  by  purchasing  largely  whenever  they  were  depressed,  and  thus  preserving  the 
credit  of  the  country,  which  enabled  the  government  to  negotiate  their  loans  upon  Setter 
terms  than  they  could  otherwise  have  obtained:  besides,  it  preserved  the  assurance 
which  was  given  when  the  sinking  fund  was  first  established,  that  means  would  be 
prosecuted  lor  the  ultimate  liquidation  of  the  debt.  Since  the  peace  of  1815,  those 
means  have  not  been  diverted  or  rendered  ineffectual  as  they  were  before,  and  we  may 
now  look  to  a  real  reduction,  ihim  year  to  year,  in  the  national  debt,  by  the  operation 
of  the  sinking  fond.— Chitty. 
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raised  almost  a  million,)  if  they  did  not  arise  annually  to  8oo,ckx:>/.  the  par- 
liament engaged  to  m^^e  up  the  deficiency.  But  his  present  majesty  having, 
soon  after  his  accession,  spontaneously  signified  bis  consent  that  his  own 
hereditary  revenues  might  be  so  disposed  of  as  might  best  conduce  to  the 
utility  and  satisfaction  of  the  public;  and  having  graciously  accepted  the 
limited  sum  of  800,000/.  per  annum  for  the  support  of  his  civil  list,  the  said 
hereditary  and  other  revenues  were  carried  into  and  made  a  part  of  the  aggre- 
gate iiind,  and  the  a^regate  fund  was  charged(n)  with  the  payment  of  the 
whole  annuity  to  the  crown  of  800,000/. ,  which  being  found  insufBdent,  was 
increased  in  1777  to  900,000/.  per  annum.  Hereby  the  revenues  themsdves, 
being  put  under  the  same  care  and  management  as  the  other  branches  of  the 
public  patrimony,  produce  more,  and  are  &tter  collected,  than  heretofore;  and 
the  public  is  still  a  gainer  of  near  100,000/,  per  annum  by  this  disinterested 
conduct  of  his  majesty.  Thecivillist,  thus  liquidated,  together  with  the  four 
millions  and  three-quarters  interest  of  the  national  debt,  and  more  than  two 
millions  produced  from  the  sinking  fund,  make  up  the  seven  miUions  and 
three-quarters  per  annum,  net  money,  which  were  before  stated  to  be  the 
annual  produce  oi  omt  perpetual  taxes;  besides  the  immense,  though  uncer- 
tain, sums  arising  from  the  annual  taxes  on  land  and  malt,  but  which 
♦332]  at  an  average  *may  be  calculated  at  more  than  two  millions  and  a 
quarter,  and,  added  to  the  preceding  sum,  make  the  clear  produce  of 
the  taxes  (exclusive  of  the  charge  of  collecting)  which  are  raised  yearly  on 
the  people  of  this  country,  amount  to  about  ten  millions  sterling. 

The  expenses  defrayed  by  the  civil  list  are  those  that  in  any  shape  relate 
to  the  civU  government;  as,  the  expensesof  the  royal  household;  the  revenues 
allotted  to  ^e  judges  previous  to  the  year  1758;  all  salaries  to  officers  of  state, 
and  every  of  the  king's  servants;  the  appointments  to  foreign  ambassadors; 
the  maintenance  of  the  queen  and  royal  &mily;  the  king's  private  expenses, 
or  privy  purse;  and  other  very  numerous  outgoings,  as  secret  service  money, 
pensions,  and  other  bounties;  which  sometimes  have  so  far  exceeded  the 
revenues  appointed  for  that  purpose,  that  application  has  been  made  to  par- 
liament to  discharge  the  debts  contracted  on  the  civil  list;  as  particularly  in 
1724,  when  one  million(tf)  was  granted  for  that  purpose  by  the  statute  if 
Geo.  I.  c.  17,  and  in  1769  and  1777,  when  half  a  million  and  600,000/.  were 
appropriated  to  the  like  uses  by  the  statutes  9  Geo.  IH.  c.  34,  and  17  Geo. 
HI.  c.  47. (no) 

The  civil  list  is  indeed  properly  the  whole  of  the  king's  revenue  in  his  own 
distinct  capacity;  the  rest  being  rather  the  revenue  of  the  public  or  its  credi- 
tors, though  collected  and  distributed  again  in  the  name  and  by  the  officers 
of  the  crown:  it  now  standing  in  the  same  place  as  the  hereditary  income  did 
formerly;  and,  as  that  has  gradually  diminished,  the  parliamentary  appoint- 
ments have  increased.  The  whole  revenue  of  queen  Elizabeth  did  not  amount 
to  more  than  600,000/.  a  year;(^)thatofkingCharlesI.was(y)8oo,ooo/.,(iii) 

(i>)  BtM.  1  Geo.  nL  C  I.  {p)  h 

MBeei«ge327.  \q)  C 

(no)  Bowyer's  Com.  on  Const.  Law  Eng.  ( 

(iii)The  revenue  of  the  commonwealttn  „,     . 

Tol.  xiv.     This  is  a  striking  instance  to  prove  that  the  burdens  of  the  people  are  not 
necessarily  lightened  bv  a  change  in  the  government— Christian. 

The  mere  money  burdens  upon  the  people  were  not  excliwively  alleged  as  the  ground 
for  a  change  of  the  Kovemment,  to  which  allusion  is  made  in  the  note.  The  people 
complained  not  that  tnejwere  obliged  to  pay  taxes,  bnt  that  the  taxes  were  enforcedand 
the  money  expended  by  the  king  alone,  wiUiont  obtaining  their  consent  through  their 
representatives  in  parl^menL  England  by  that  change  was  first  made  to  asmime  that 
rank  in  Europe  as  a  nation  which  it  is  not  unreaaonable  to  desire  she  may  ever  sustain. 
An  Bnglishman  may  look  back  to  the  legal  insdtutioiis  and  to  the  foreign  policy  of 
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and  the  revenue  voted  for  king  Charles  II.  was(r)  1,300.000/.,  though  com- 
plaints were  made  (in  the  first  years  at  least)  that  it  did  not  amount  to  so 
much,  (j)  But  it  must  be  observed,  that  under  these  sums  were  included  all 
manner  of  public  expenses;  among  which  lord  Clarendon,  in  his  speech  to 
the  parliament,  computed  that  the  chaise  of  the  navy  and  land  forces 
amounted  annually  to  800,000/.,  which  was  ten  times  *more  than  [*333 
before  the  formeTtroubles.(l')  The  same  revenue,  subject  to  the  same 
chaises,  was  settled  on  king  James  II. ;(»)  but  by  the  increase  of  trade  and 
more  frugal  management,  it  amounted  on  an  average  to  a  million  and  a  half 
per  annum,  (besides  Other  additional  customs,  granted  by  parliament,  (i') 
which  produced  an  annual  revenue  of  400,000/.,)  out  of  which  his  fleet  and 
army  were  maintained  at  the  yearly  expense  of  (a-)  1,100,000/.  After  the 
revolution,  when  the  parliament  took  into  its  own  hands  the  annual  support 
of  the  forces  both  maritime  andmilitary,(ii2)  a  civil  list  revenue  was  settled 
on  the  new  king  and  queen,  amounting,  with  the  hereditary  duties,  to 
700.000/.  per  annum;{x)  and  the  same  was  continued  to  queen  Anne  and 
king  George  I.(^)  That  of  king  George  II.,  we  have  seen,  was  nominally 
augmented  to(^)  800,000/.,  and  in  fact  was  considerably  more;  and  that  of 
his  present  majesty  is  avowedly  increased  to  the  limited  sum  of  900,000/. 
And  upon  the  whole  it  is  doubtless  much  better  for  the  crown,  and  also  for 
the  pe<^le,  to  have  the  re^'enue  settled  upon  the  modern  footing  rather  than 
the  ancient.  For  the  crown,  because  it  is  more  certain,  and  collected  with 
greater  ease:  for  the  people,  because  they  are  now  delivered  from  the  feodal 
hardships,  and  other  odious  branches  of  the  prerogative.  And  though  com- 
plaints have  sometimes  been  made  of  the  increase  of  the  civil  list,  yet  if  we 
consider  the  sums  that  have  been  formerly  granted,  the  limited  extent  under 
which  it  is  now  established,  the  revenues  and  prerogatives  given  up  in  lieu 
of  it  by  the  crown,  the  numerous  branches  of  Uie  present  royal  family,  and, 
above  all,  the  diminution  of  the  value  of  money,  compared  with  what  it  was 

(r)  lUiI. 

(I)  Oom.  JooT.  4  June,  IMt.  Lord  CUt.  ConUnoa-  ,_, 

tkin/lSB.  (X)  Ibid.  KM         ._     . 

(0  Lord  Clitr.  ISS.  Iv)  Ibid,  n  March,  ITOl :  U  Aug.  1711. 

(u)  SUL  1  Jte.  U.  c  1.  (()  SUt  1  Geo.  II.  c  1. 


ceeded  faim,  too  often,  with  feeling  of  abasement  and  regret.  I  will  not  enter  into  tlie 
character  of  Cromwell  and  his  successor;  I  can  feel  no  pleasure  in  traversing  the  details 
which  would  be  necessary  to  establish  the  grounds  upon  which  I  must  be  compelled  to 
decide  in  favor  of  the  friend  and  patron  of  Milton.— Chittv. 

(112)  This  ereat  principle,  that  parliamentair  grants  may  be  appropriated  by  the  par- 
liament, and  if  appropriated  can  only  be  appli^  by  the  treasury  to  the  specified  items 
of  expenditure,  was  introduced  in  the  teign  of  Charles  II.,  and,  with  the  exception  of 
the  parliament'of  i68j,  has  been  aniversally  followed  by  succeeding  parliaments.  The 
lords  of  the  treasury,  by  a  clause  annually  repeated  in  the  appropriation  act  of  every 
session,  are  forbidden,  under  severe  penalties,  to  issue  any  warrants  ordering  the  pay- 
ment of  any  moneys  out  of  the  exchequer,  except  for  the  purposes  to  which  such 
moneys  had  been  appropriated  by  the  parliament,  the  officers  of  the  exchequer  being 
also  forbidden  to  obey  any  such  warrant  if  issued.  In  time  of  war,  or  when  the  house  is 
apprehensive  of  war  oreakingout  during  the  recess  of  parliament,  it  has  not  been  very 
uncommon  to  grant  considerable  sums  on  a  vote  of  cre^t,  to  be  applied  by  the  crown  at 
its  discretion.  Mr.  Hallatn  remarks  (Const.  Hist.  iii.  159)  that  it  is  to  this  transference 
of  the  executive  government  (for  the  phrase  is  hardly  too  strong)  from  the  crown  to  the 
house  of  commons  that  we  owe  the  proud  attitude  which  England  has  maintained  in  the 

Ses  of  Europe  since  the  revolution,  so  extraordinarily  dissimilar  to  her  condition  under 
e  Stuarts;  the  supplies,  which  were  meted  out  with  niggardly  caution  by  former  par- 
liaments to  sovereigns  whom  they  could  not  trust,  having  flowed  with  redundant  promse- 
ness  when  parliament  could  judge  of  their  necessity  and  direct  their  application.  — HAR- 
ORAVB. 

It  is  provided  by  the  constitution  of  the  United  States  {art  i.a.  9,  s.  6)  that-"  no  money 
shall  be  drawn  horn  the  treasury  but  in  consequence  of  appropriations  made  by  law."— 
Sbarswood. 
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worth  in  the  last  century,  we  must  acknowledge  these  complaints  to  be  void 
of  any  rational  foundation;  and  that  it  is  impossible  to  support  that  dignity, 
which  a  king  of  Great  Britain  should  maintain,  with  an  income  in  any  degree 

less  than  what  is  now  established  by  parliament. 
*334]         *This  finishes  our  inquiries  into  the  fiscal  prerogatives  of  the  king, 

or  his  revenue,  both  ordinary  and  extraordinary.  We  have  there- 
fore now  chalked  out  all  the  principal  outlines  of  this  vast  title  of  the  law, 
the  supreme  executive  magistrate,  or  the  king's  majesty,  considered  in  his 
several  capacities  and  points  of  view.  But,  before  we  entirely  dismiss  this 
subject,  it  may  not  be  improper  to  take  a  short  comparative  review  of  the 
power  of  the  executive  magistrate,  or  pren^tive  of  the  crown,  as  it  stood  in 
former  days,  and  as  it  stands  at  present.  And  we  cannot  but  observe,  that 
most  of  the  laws  for  ascertaining,  limiting,  and  restraining  this  prerogative, 
have  been  made  within  the  compass  of  little  more  than  a  century  past;  from 
the  petition  of  right  in  3  Car.  I.  to  the  present  time.  So  that  the  powers  of 
the  crown  are  now  to  all  appearance  greatly  curtailed  and  diminished  since 
the  reign  of  king  James  the  First;  particularly  by  the  abolition  of  the  star- 
chamber  and  high  commission  courts  in  the  reign  of  Charles  the  First,  and 
by  the  disclaiming  of  martial  law,  and  the  power  of  levying  taxes  on  the 
subject  by  the  same  prince;  by  the  disuse  of  forest  laws  for  a  century  past; 
and  by  the  many  excellent  provisions  enacted  under  Charles  the  Second, 
especially  the  aboUtion  of  military  tenures,  purveyance,  and  pre-emption,  the 
habeas  corpus  act,  and  the  act  to  prevent  the  discontinuance  of  parliaments 
for  above  three  years;  and  since  the  revolution,  by  the  strong  and  emphati- 
cal  words  in  which  our  liberties  are  asserted  in  the  bill  of  rights  and  act  of 
settlement;  by  the  act  of  triennial,  since  turned  into  septennial,  elections;  by 
the  exclusion  of  certain  officers  from  the  house  of  commons;  by  rendering  the 
seats  of  the  judges  permanent,  and  their  salaries  liberal  and  independent;  and 
by  restraining  the  king's  pardon  from  obstructing  parliamentary  impeach- 
ments. Besides  all  this,  if  we  consider  how  the  crown  is  impoverished  and 
stripped  of  all  ancient  revenues,  so  that  it  must  greatly  rely  on  the  liberality 
of  parliament  for  its  necessary  support  and  maintenance,  we  may  perhaps  be 
led  to  think  that  the  balance  is  inclined  pretty  strongly  to  the  popular  scale, 
and  that  the  executive  magistrate  has  neither  independence  nor  power  enough 
left  to  form  that  check  upon  the  lords  and  commons  which  the  founders  of 

our  constitution  intended. 
*335]         *But,  on  the  other  hand,  it  is  to  be  considered  that  every  prince, 

in  the  first  parliament  after  his  accession,  has  by  long  usage  a  truly 
royal  addition  to  his  hereditary  revenue  settled  upon  him  for  his  life;  and  has 
never  any  occasion  to  apply  to  parliament  for  supplies,  but  upon  some  public 
necessity  of  the  whole  realm.  This  restores  to  him  that  constitutional  inde- 
pendence which  at  his  first  accession  seems,  it  must  be  owned,  to  be  want- 
ing. (113)  And  then,  with  regard  to  power,  we  may  find  perhaps  that  the 
hands  of  government  are  at  least  sufficiently  strengthened;  and  that  an 
English  monarch  is  now  in  no  danger  of  being  overborne  by  either  the 
nobility  or  the  people.  The  instruments  of  power  are  not  perhaps  so  open 
and  avowed  as  they  formerly  were,  and  therefore  are  the  less  liable  to  jealous 
and  invidious  refiections,  but  they  are  not  the  weaker  upon  that  account.  In 
short,  our  national  debt  and  taxes  (besides  the  inconveniences  before 
mentioned)  have  also  in  their  natural  consequences  thrown  such  a  weight  of 
power  into  the  executive  scale  of  government  as  we  cannot  think  was  intended 
by  our  patriot  ancestors,  who  gloriously  struggled  for  the  abolition  of  the 
then  formidable  parts  of  the  prerogative,  and,  by  an  unaccountable  want  of 

(113)  Bowjrer'a  Comm.  on  Const  Law  Bng.  (2  ed.  1646)  n^. 
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foresight,  established  this  system  in  their  stead.  The  oitire  odlection  and 
management  of  so  vast  a  revenue,  being  placed  in  the  hands  of  the  crown, 
have  given  rise  to  such  a  multitude  of  new  ofiBcers  created  by  and  removable 
at  the  royal  pleasure,  that  they  have  extended  the  influence  of  government  to 
every  comer  of  the  nation.  Witness  the  commissioners  and  the  multitude  of 
dependents  on  the  customs,  in  every  port  of  the  kingdom;  the  commissioners 
of  excise,  and  their  numerous  subalterns,  in  every  inland  district;  the  post- 
masters,  and  their  servants,  planted  in  every  town,  and  upon  every  pubUc 
road;  the  commissioners  of  the  stamps,  and  their  distributors,  which  are  full 
as  scattered,  and  full  as  numerous;  the  officers  of  the  salt  duty,  which,  though 
a  species  of  excise,  and  conducted  in  the  same  manner,  are  yet  made  a  dis- 
tinct corps  from  the  ordinary  managers  of  that  revenue;  the  surveyors  of 
houses  and  windows;  the  receivers  of  the  land-tax;  the  managers  of  lot- 
teries, (114)  and  the  commissioners  of  hackney  coaches;  all  of  which 
♦are  either  mediately  or  immediately  appointed  by  the  crown,  and  [*336 
removable  at  pleasure,  without  any  reason  assigned:  these,  it  requires 
but  little  penetration  to  see,  must  give  that  power  on  which  they  depend  for 
subsistence  an  influence  most  amazingly  extensive.  To  this  may  be  added 
the  frequent  opportunities  of  conferring  particular  obligations,  by  preference 
in  loans,  subscriptions,  tickets,  remittances,  and  other  money  transactions, 
which  will  greatly  increa.se  this  influence;  and  that  over  those  persons  whose 
attachment,  on  account  of  their  wealth,  is  frequently  the  most  desirable.  All 
this  is  the  natural,  though  perhaps  the  unforeseen,  consequence  of  erecting 
our  funds  of  credit,  and,  to  support  them,  establishing  our  present  perpetual 
taxes:  the  whole  of  which  is  entirely  new  since  the  restoration  in  1660,  and 
by  far  the  greatest  part  since  the  revolution  in  1688.  And  the  same  may  be 
said  with  regard  to  the  officers  in  our  numerous  army,  and  the  places  which 
the  army  has  created.  All  which  put  together  give  the  executive  power  so 
persuasive  an  energy  with  respect  to  the  persons  themselves,  and  so  prevail- 
ing an  interest  with  their  friends  and  bmilies,  as  will  amply  make  amends 
for  the  loss  of  external  prerogative. 

But  though  this  profusion  of  offices  should  have  no  efifect  on  individuals, 
there  is  still  another  newly  acquired  branch  of  power;  and  that  is,  not  the 
influence  only,  but  the  force,  of  a  disciplined  army:  paid  indeed  ultimately 
by  the  people,  but  immediately  by  the  crown;  raised  by  the  crown,  officered 
by  the  crown,  commanded  by  the  crown.  They  are  kept  on  foot,  it  is  true, 
only  from  year  to  year,  and  that  by  the  power  of  parliament;  but  during  that 
year  they  must,  by  the  nature  of  our  constitution,  if  raised  at  all,  be  at  the 
absolute  disposal  of  the  crown.  And  there  need  but  few  words  to  demonstrate 
how  great  a  trust  is  thereby  reposed  in  the  prince  by  his  people:  a  trust  that 
is  more  than  equivalent  to  a  thousand  little  troublesome  prerogatives. 

Add  to  all  this,  that,  besides  the  civil  list,  the  immense  revenue  of  almost 
seven  millions  sterling,  which  is  annually  paid  to  the  creditors  of 
the  public,  or  carried  to  the  sinking  *fund,  is  first  deposited  in  the  P337 
royal  exchequer,  and  thence  issued  out  to  the  respective  offices  of 
payment.  This  revenue  the  people  can  never  refuse  to  raise,  because  it  is 
made  perpetual  by  act  of  parliament:  which  also,  when  well  considered,  will 
appear  to  be  a  trust  of  great  delicacy  and  high  importance. 

Upon  the  whole,  therefore,  I  think  it  is  dear,  that  whatever  may  hav^ 
become  of  the  nominal,  the  real  power  of  the  crown  has  not  been  too  far 
weakened  by  auy  transactions  in  the  last  century.     Much  is  indeed  given  up; 

(114I  With  the  extirpation  of  the  Louisiana  Lottery,  which  for  many  yean  cntaed  that 
State  like  a  blight,  there  b  left  no  State  in  the  Union  vberein  this  infamous  and  dentoral- 
izing  traffic  may  be  lawfully  pnisued.  National  legislation  has  closed  the  mails  to  the 
truumiaBion  of  any  matter  anywiiie  connected  with  such  schemes. 
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but  mucli  is  also  acquired.  The  stem  commaDds  of  prert^ative  liave  yielded 
to  the  milder  voice  of  influence;  the  slavish  and  exploded  doctrine  of  non- 
resistance  has  given  way  to  a  military  establishment  by  law;  and  to  the  disuse 
of  parliaments  has  succeeded  a  parliamentary  trust  of  an  immense  perpetual 
revenue.  When,  indeed,  by  the  free  operation  of  the  sinking  fund,  our 
national  debts  shall  be  lessened;  when  the  posture  of  foreign  affairs,  and  the 
universal  introduction  of  a  well-planned  and  national  militia,  will  suffer  our 
formidable  army  to  be  thinned  and  regulated;  and  when,  in  consequence  of 
all,  our  taxes  shall  be  gradually  reduced;  this  adventitious  power  of  the 
crown  will  slowly  and  imperceptibly  diminish,  as  it  slowly  and  imperceptibly 
rose.  But  till  that  shall  happen,  it  will  be  our  especial  duty,  as  good  sub- 
jects and  good  Englishmen,  to  reverence  the  crown,  and  yet  guard  against 
corrupt  and  servile  influence  from  those  who  are  intrusted  with  its  authority; 
to  be  loyal,  yet  free;  obedient,  and  yet  independent;  and,  above  every  thing, 
to  hope  that  we  may  long,  very  long,  continue  to  be  governed  by  a  sovereign 
who,  in  all  those  public  acts  that  have  personally  proceeded  from  himself,  hath 
manifested  the  highest  veneration  for  the  free  constitution  of  Britain;  hath 
already  in  more  than  one  instance  remarkably  strengthened  its  outworks;  and 
will,  therefore,  never  harbor  a  thought,  or  adopt  a  persuasion,  in  any  the 
remotest  degree  detrimental  to  public  liberty. 


CHAPTER  IX. 
OF  SUBORDINATE  MAGISTRATES. 


In  a  formerchapter  of  these  commentaries(a)  we  distinguished  magistrates 
into  two  kinds:  supreme,  or  those  in  whom  the  sovereign  power  of  the  state 
resides;  and  subordinate,  or  those  who  act  in  an  inferior  secondary  sphere. 
We  have  hitherto  considered  the  former  kind  only;  namely,  the  supreme 
legislative  power  or  parliament,  and  the  supreme  executive  power,  which  is 
the  king:  and  are  now  to  proceed  to  inquire  into  the  rights  and  duties  of  the 
princip^  subordinate  magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties  of  his  majesty's 
great  offices  of  state,  the  lord  treasurer,  lord  chamberlain,  the  principal  secre- 
taries, or  the  like;  because  I  do  not  know  that  they  are  in  that  capacity  in 
any  considerable  degree  the  objects  of  our  laws,  or  have  any  very  important 
share  of  magistracy  conferred  upon  them:  except  that  the  secretaries  of  state 
are  allowed  the  power  of  commitment,  in  order  to  bring  offenders  to  trial.  (^) 
Neither  shall  I  here  treat  of  the  oEBce  and  authority  of  the  lord  chancellor, 
or  the  other  judgesof  the  superior  courts  of  justice;  because  they  will  find  a 
more  proper  place  in  the  third  part  of  these  commentaries.  Nor  shall  I  enter 
into  any  minute  disquisitions,  with  regard  to  the  rights  and  dignities 
*339]  of  mayors  and  *aldennen,  or  other  magistrates  of  particular  corpora- 
tions; because  these  are  mere  private  and  strictly  municipal  rights, 
depending  entirely  upon  the  domestic  constitution  of  their  respective  fran- 
^ises.  But  the  magistrates  and  officers,  whose  rights  and  duties  it  will  be 
proper  in  this  chapter  to  consider,  are  such  as  are  generally  in  use,  and  have 
a  jurisdiction  and  authority  dispersedly  throughout  the  kingdom:  which  are, 
principally,  sheriffs,  coroners,  justices  of  the  peace,  constables,  surveyors  of 
highways,  and  overseers  of  the  poor.  In  treating  of  all  which  I  shall  inquire 
into,  first,  their  antiquity  and  original;  next,  the  manner  in  which  they  are 

I)  I  htoa  78.  2  L«on 
LHT.    earth.  291. 
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appointetj  and  maybe  removed;  and,  lastly,  their  rights  and  duties.     And 
first  of  sheriffs. 

I.  The  sheriff  ts  an  officer  of  very  great  antiquity  in  this  kingdom,  his 
name  being  derived  from  two  Saxon  words,  scire  gerefa,  the  reeve,  bailiff,  or 
officer  of  the  shire.  He  is  called  in  Latin  vice-comes,  as  being  the  deputy  of 
the  eari  or  comes;  to  whom  the  custody  of  the  shire  is  said  to  have  been  com- 
mitted at  the  fiTst  division  of  this  kingdom  into  counties.(i)  But  the  earls 
in  process  of  time,  by  reason  of  their  high  employments  and  attendance  on 
the  king's  person,  not  being  able  to  transact  the  business  of  thecounty,  were 
dehveredof  that  burden; (f)  reserving  to  themselves  the  honor,  but  the  labor 
was  laid  on  the  sheriff.  So  that  now  the  sheriff  does  all  the  king's  business 
in  the  county;  and  though  he  be  still  called  vice-comes,  yet  he  is  entirely 
independent  of,  and  not  subject  to,  the  earl;  the  king  by  his  letters-patent 
committing  cuslodiam  comitatus{2')  to  the  sheriff,  and  him  alone. 

Sheriffe  were  formerly  chosen  by  the  inhabitants  of  the  several  counties. 
In  confirmation  of  which  it  was  ordained  by  statute  aS  Edw.  I.  c.  8,  that  the 
people  should  have  election  of  sheriffs  iu  every  shire,  where  the  shrievalty  is 
not  of  inheritance.  For  andeatly  in  some  counties  the  sheriff  were  heredi- 
tary; as  I  apprehend  they  were  in  Scotland(3)  till  the  statute  20  Geo. 
II.  c.  43;  and  still  continue  in  the  county  of  Westmoreland  to  this 
day:  *the  city  of  London  having  also  the  inheritance  of  the  [*340 
shrievalty  of  Middlesex  vested  in  their  body  by  charter.((/)(4) 
The  reason  of  these  popular  elections  is  assigned  in  the  same  statute,  c.  13, 
"that  the  commons  might  choose  such  as  would  not  be  a  burden  to  them." 
And  herein  appears  plainly  a  strong  trace  of  the  democratical  part  of  our 
constitution;  in  which  form  of  government  it  is  au  indispensable  requisite 
that  the  people  should  choose  their  own  magistrates,  (f)  This  election  was 
in  all  probability  not  absolutely  vested  in  the  commons,  but  required  the 
royal  approbation.  For,  in  the  Gothic  constitution,  the  judges  of  the  county 
courts  (which  office  is  executed  by  our  sheriff)  were  electeS  by  the  people, 
but  confirmed  by  the  king;  and  the  form  of  their  election  was  thus  managed: 

(e)  I>«ltonotBh«rlllk,o.l.  (d)  S  Rep.  71.  (4  UaDtaaq.  Sp.  L.  b.  %  c.  1. 


(i)  Reeve's  Hist  of  Eng.  Law,  vol.  iii.  p.  18. 
(a)  [The  custody  of  the  county.] 

(3)  The  Scotch  sheriff  differs  very  considerably  from  the  English  sheriff.  The  Sa>Uh 
sheriff  is  properly  a  judge,  and  by  statute  ao  Geo.  II.  c.  43,  he  must  be  a  lawyer  of  three 
years'  stauding,  and  is  MClared  incapable  of  acting  in  any  cause  for  the  county  of  which 
he  is  sheriff.  He  is  called  sberiff.d^>ute;  he  must  reside  withiu  the  county  four  mootha 
in  tiie  year;  he  holds  his  office  ad  vitam  aut  culpatti.  He  may  appioint  substitutes,  who, 
as  welt  as  himself,  receive  stated  salaries.  The  Icing  may  appoint  a  high  sheriff  for 
the  term  of  one  year  only.  The  civil  jurisdiction  of  the  sheriff-depute  extends  to  all 
personal  actions  on  contract,  bond,  or  obligation,  to  the  greatest  eirtent;  and  ^enerallj;  in 
all  civil  matters  not  eapedally  committed  to  other  courts.  His  criminal  jurisdiction 
extends  to  the  trial  of  murder,  though  the  regular  circuits  of  the  courts  of  judiciary  prevent 
such  trials  occurring  before  him.  He  takes  cognizance  of  theft,  and  other  felonies,  and 
all  offences  against  the  police.  His  ministerial  duties  are  similar  to  those  of  sherifis  in 
England. — CH  ITTV. 

(4)  The  county  of  Westmoreland  has  now  been  bronght  into  conformity  with  the 
other  counties  of  the  kingdom;  and  the  sheriff  is  appointed  for  the  term  of  one  year. 
50  &  51  Vict.  c.  55  (1887).    Chitty'9  Eng.  Stat,  tit  Sherifis,  3. 

The  election  of  the  sheriflsof  London  and  Middlesex  was  granted  to  the  citizens  of 
London  ffirever,  in  very  ancient  times,  upon  condition  of  their  paying  300/.  a  year  to  the 
king's  exchequer.  In  conseouence  of  this  grant,  thej  have  always  elected  two  sheriffs, 
though  these  constitute  togettier  but  one  o£Gcer;  and,  if  one  die,  the  other  cannot  act  till 
another  is  elected.  4  Bac.  Abr.  447.  In  the  year  1748,  the  corporation  of  London  made 
a  by-law,  imposing  a  fine  of  600/.  upon  every  person  who,  being  elected,  should  refuse  to 
•erve  the  office  of  sheriff.  See  the  case  of  Evans,  Esq.,  and  the  cbambcTlain  of  London, 
a  Bum,  E.  L.  185.— Christian. 
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the  people,  or  incola  Urritorii,  chose  twelve  electors,  and  they  nominated 
three  persons,  ex  quibus  rex  unum  amfirmabai.{/)($)  But  with  us  in 
England  these  popular  elections,  growing  tumultuous,  were  put  an  end  to  by 
the  statute  9  Edw.  II.  st.  2,  which  enacted  that  the  sheriffs  should  from 
thenceforth  be  assigned  bj'  the  chancellor,  treasurer,  and  the  judges;  as 
being  persons  in  whom  the  same  trust  might  with  confidence  be  reposed.  By 
statutes  14  Edw.  Ill,  c.  7,  23  Hen.  VI.  c.  8,  aud  21  Heu.  VIII.  c.  20,  the 
chancellor,  treasurer,  president  of  the  king's  council,  chief  justices,  and  chief 
baron,  are  to  make  this  election;  aud  that  on  the  morrow  of  All  Souls,  in  the 
exchequer.  And  the  king's  letters-patent,  appointing  the  new  sheri^,  used 
commonly  to  bear  date  the  6th  day  of  November,  (g)  The  statute  of  Cam- 
bridge, 13  Ric.  II.  c.  2,  ordains  that  the  chancellor,  treasurer,  keeper  of  the 
privy  seal,  steward  of  the  king's  house,  the  king's  chamberlaiu,  clerk  of  the 
rolls,  the  justices  of  the  one  bench  and  the  other,  barons  of  the  exchequer, 
and  all  other  that  shall  be  called  to  ordain,  name,  or  make  justices  of  the 
peace,  sheriffs,  and  other  officers  of  the  king,  shall  be  sworti  to  act  in- 
differently, and  to  appoint  no  man  that  sueth  either  privily  or  openly  to  be 

put  in  office,  but  such  only  as  they  shall  judge  to  be  the  best  and  most 
♦341]     sufficient     And  the  custom  now  is  (and  has  been  at  least  *ever  since 

the  time  of  Fortescue,(A)  who  was  chief  justice  and  chancellor  to 
Henry  the  Sixth)  that  all  the  judges,  together  with  the  other  great  officos 
and  privy  councillors,  meet  in  the  exchequer  qp  the  morrow  of  All  Souls 
yearly,  (which  day  is  now  altered  to  the  morrow  of  St.  Martin  by  the  last  act 
for  abbreviating  Michaelmas  term,)  and  then  and  there  the  judges  propose 
three  persons,  to  be  reported  (if  approved  of)  to  the  king,  who  afterwards 
appoints  one  of  them  to  be  sherifr.(6) 

This  custom,  of  the  twelve  judges  proposing  three  persons,  seems  borrowed 
from  the  Gothic  constitution  before  mentioned;  with  this  difference,  that 
among  the  Goths  the  twelve  nominors  were  first  elected  by  the  people  them- 
selves. And  this  usage  of  ours  at  its  first  introduction,  I  am  apt  to  believe, 
was  founded  upon  some  statute,  though  not  now  to  be  found  among  our 
printed  laws:  first,  because  it  is  materially  different  from  the  direction  of  all 
the  statutes  before  mentioned:  which  it  is  hard  to  conceive  that  the  judges 

(/)  SUenlh.  de jure  OotA.  L  1,  c  S.  (p)  Stat.  12  Edw.  IV.  c  1.  <A)  OeL.  Z- e.  K 


and  shall  be  so  nominated  by  the  following  great  officers,  namely  the  lord  high  chan- 
cellor of  Great  Britain,  the  lord  high  treasurer,  or  if  there  is  no  lord  high  treasurer,  the 
chancellor  of  the  exchequer,  the  lord  president  and  others  of  her  majesty's  most  hoDora- 
ble  privy  council,  and  the  lord  chief  justice  of  England,  or  any  two  or  more  of  anch  great 
officers,  taking  to  them  the  judges  of  her  majesty's  high  court  of  justice  or  any  two  or 
more  of  them.  Whenever  her  majesty  has  duly  pricked  to  be  sheriff  of  a  county,  the  same 
shall  be  forthwith  notified  in  the  London  Gazette;  and  a  warrant  in  the  form  in  the  first 
schedule  to  this  act  shall  be  forthwith  made  out  and  signed  by  the  clerk  of  the  privy 
council,  and  transmitted  by  him  to  the  person  so  pricked;  and  theappointmeDt  of  sheriff 
so  made  shall  be  of  the  same  effect  as  if  made  by  patent  under  the  great  seal ;  and  every 
sheriff  so  appointed  upon  making  the  declaration  of  office  in  this  act  mentioned  shall, 
hy  virtue  of  this  act  only,  and  without  payment  of  any  fee,  have  and  exercise  all  powers, 
privileges  and  authorities  usually  exercised  and  enjoyed  by  sheriffs  of  counties  in  Eng- 
land.    Chitty's  Eng.  Stats.,  vol.  ii.     Title  Sheriffs,  joand  51  Vict,  c  55,  1887. 

The  names  of  the  persons  nominated  for  the  office  of  sheriff  in  the  different  counties 
are  placed  upon  parchment,  and  when  this  b  brought  to  the  Queen  she  pierces  the 
parchment  opposite  the  names  of  the  persons  chosen,  and  hence  the  expression  of  "  prick- 
ing theaherifi." 
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would  have  countetiaiiced  by  their  concurrence,  or  that  Fortescue  would  have 
inserted  in  his  book,  unless  by  the  authority  of  some  statute:  and  also, 
because  a  statute  is  expressly  referred  to  in  the  record,  which  Sir  Edward 
Coke  tells,  us(i )  he  transcribed  from  the  council  book  of  3  March,  34  Henry 
VI.  and  which  is  in  substance  as  fbllows.Cy)  The  king  had  of  his  own 
authority  appointed  a  man  sheri£F  of  Lincolnshire,  which  office  he  refused  to 
take  upon  him;  whereupon  the  opinions  of  the  judges  were  taken,  what 
should  be  done  in  this  behalf.  And  the  two  chief  justices.  Sir  John 
Fortescue  and  Sir  John  Prisot,  delivered  the  unanimous  opinion  of  them  all; 
"that  the  king  did  an  error  when  he  made  a  person  sheriff,  that  was  not 
chosen  and  presented  to  him  according  to  the  staiule;  that  the  person  refusing 
was  liable  to  no  fine  for  disobedience,  as  if  he  had  been  one  of  the  three  per- 
sons chosen  according  to  the  tenor  of  the  staeute,-(&')  that  they  would  advise 
the  king  to  have  recourse  to  the  three  persons  that  were  diosen  according  to 
the  statute,  or  that  some  other  thrifty  man  be  entreated  to  occupy  the  office 
for  this  year;  and  that,  the  next  year,  to  eschew  such  inconveniences,  the 
order  of  the  statute  in  this  behalf  made  be  observed. ' '  But  notwith- 
standing this  unanimous  resolution  of  ''^ll  the  judges  of  England,  [*343 
thus  entered  in  the  council  book,  and  the  statute  34  &  35  Hen.  VIII. 
c.  26,  §  61,  which  expressly  recognizes  this  to  be  the  law  of  the  land,  some 
of  our  writers(y )  have  affirmed,  that  the  king,  by  his  prerogative,  may  name 
whom  he  pleases  to  be  .sheriff,  whether  chosen  by  the  judges  or  no.  This  is 
grounded  on  a  very  particular  case  in  the  fifth  year  of  queen  Elizabeth,  when, 
by  reason  of  the  plague,  there  was  no  Michaelmas  term  kept  at  Westminster; 
so  that  the  judges  could  not  meet  there  in  craslino  ammarutn(^)  to  nominate 
the  sherifis:  whereupon  the  queen  named  them  herself,  without  such  previous 
assembly,  appointing  for  the  most  part  one  of  the  two  remaining  in  the  last 
year's  list. (A)  And  this  case,  thus  circumstanced,  is  the  only  authority  in 
our  books  for  the  making  these  extraordinary  sheri^.  It  is  true,  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might  make  a  sheriff 
without  the  election  of  the  judges,  non  obstante  aliquo  siafuto  in  contra- 
ri«M.-{io)  but  the  doctrine  of  non  obstante's.  which  sets  the  prert^ative 
above  the  laws,  was  effectually  demoli.shed  by  the  bill  of  rights  at  the  revolu- 
tion, and  abdicated  Westminster  halt  when  king  James  abdicated  the  kingdom. 

<i)  2  InM.  MSl  (J)  JeDUIl^  "Xa.  (t)  Dror,  339. 


exbted,  it  must  have  been  passed  between  the  date  of  this  record,  the  3^  Henry  VI.,  and 
the  statute  13  Henry  VI.  c.  8,  referred  to  by  the  learned  commentator  in  the  preceding 
pege;  for  that  statute  recites  and  ratifies  the  14  Edw.  III.  c.  7,  which  provides  only  for 
the  nomination  of  one  person  to  fill  the  office  when  vacant;  yet  the  former  statute,  9 
Edw.  II.  St.  3,  leaves  the  number  indefinite,  viz. :  sheriffs  shall  be  assigned  by  the  chan- 
cellor, etc.;  and  if  such  a  statute  bad  passed  in  the  coarse  of  those  eleven  yean,  it  it 
probable  that  it  would  have  been  referred  to  by  subsequent  statutes.  I  should  conceive 
that  the  practice  originated  from  the  consideration  that,  as  the  king  was  to  confirm  the 
nomination  by  his  patent,  it  was  more  convenient  and  respectful  to  present  three  to  him 
than  only  one;  ana  though  this  proceeding  did  not  exactly  correspond  with  the  direc- 
tions of  the  statute,  yet  it  was  not  contrary  to  its  spirit,  or  in  strictness  to  its  letter;  and 
therefore  the  judges  might,  perhaps,  think  themselves  warranted  in  saying  that  the  three 
persons  were  chosen  according  to  the  tenor  of  the  statute.— CuaisTi an. 

(8)  In  the  King  v.  Woodrow,  3  T.  R.  731.  an  information  was  granted  against  a  person 
so  refuung,  and  the  reason  assigned  was,  ' '  because  the  vacancy  of  the  office  occasioned  a 
stop  of  public  justice."  It  should  also  seem  that  indictment  would  properly  have  lain, 
but  that  the  information  was  granted  because  the  year  would  be  nearly  expired  before  the 
indictment  could  be  tried. — CHrrrv.  Bowyer's  Comm.  on  Const  Law  Bng.  (3  ed.  1846) 
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However,  it  must  be  acknowledged,  that  the  practice  of  occasionally  naToing 
what  are  called  pocket-sheriSs,  by  the  sole  authority  of  the  crown,  ha^ 
uniformly  continued  to  the  reign  of  his  present  majesty;  in  which,  I  believe, 
few  (if  any)  compulsory  instances  have  occurred. ( 1 1 ) 

(ri)  When  the  king  appoints  a  person  sheriff,  who  is  not  one  of  the  three  nominated 
in  the  exchequer,  he  is  called  a  pocket- sheriff.  It  is  probable,  that  no  compnlsory  in- 
stance  of  the  appointment  of  a  pocket-sheriff  ever  occurred;  and  the  unanimous  opinion 


of  the  judges,  preserved  in  the  record  cited  by  the  learned  commentator  from  2  InsL 
559,  precludes  the  possibility  of  such  a  case.  This  is  an  ungracious  pren^ative;  and 
whenever  it  isexerctsed,  unless  the  occasion  is  manifest,  the  whole  admmiatration  of  jus- 
tice thrai^hout  one  county  for  a  twelvemonth,  if  not  corrupted,  is  certainly  suspected. 
The  cause  ought  to  be  urgent  or  inevitable  when  recourse  is  bad  to  this  prerogative. — 
Chkistian. 

Before  the  sheriff  acts  in  liis  office,  he  must  take  SD  oath  that  he  will  truly  serve 
the  king  ia  the  office  of  sheriff,  etc. :  truly  keep  the  king's  rights,  and  all  that  belongeth 
to  the  crown,  etc. ;  not  respite  the  king's  debts  for  ^ft  or  favor;  where  it  may  be  done 
without  great  grievance,  rightfully  treat  the  people  in  his  bailiwick,  etc. ;  truly  acquit  at 
the  exchequer  alt  those  of  whom  he  shall  receive  any  thing  of  the  king's  debts;  nothing 
take  whereby  the  king  may  lose,  or  his  right  be  letted,  etc.;  truly  return  and  serve  the 
king's  writs,  etc. ;  take  no  bailifib  but  such  as  he  will  answer  for,  etc ;  return  reasonable 
issues,  etc.;  make  due  panels,  etc.;  hath  not  nor  will  not  let  to  farm,  etc.,  his  sheriffwick, 
or  any  office  belonging  to  it;  truly  execute  the  laws,  and  iu  all  things  behave  himself  for 
the  honor  of  the  kmg  and  good  of  his  sutijects,  and  discharge  his  office  to  the  best  of  his 
skill  and  power.  Crompt.  Off.  Sh.  aoa.  Mad.  640,  and  Bom.  J.  24  ed.,  by  Chetwynd.  tit. 
Sheriff.    The  breach  of  this  oath,  thot^h  a  high  offence,  is  not  perjury.     11  Co.  98;  but 

The  new  sheriff  being  appointed  and  sworn,  he  ought  at  or  before  the  next  county 
court  to  deliver  a  writ  of  discharge  to  the  old  sheriff,  who  is  set  over  all  the  prisoners  in 
the  gaol  severally  by  their  names  (together  with  all  the  writs)  precisely,  by  view  and  in- 
denture between  the  two  sheriffe,  wherein  must  be  comprehended  all  the  actions  which 
the  old  sheriff  hath  against  every  prisoner,  though  the  executions  are  of  record.  And 
till  the  delivery  of  the  prisoners  to  the  new  sheriff,  they  remain  in  the  custody  of  the  old 
sheriff,  notvrithstanding  the  letters-patent  of  appointment,  the  writ  of  discharge,  and  the 
writ  of  delivery;  neither  is  the  new  sheriff  obliged  to  receive  the  prisoners  but  at  the  (piol 
only.  But  the  office  of  the  old  sheriff  ceases  when  the  writ  of  discliarge  cometh  to  him. 
Wood's  Inst.  b.  I,  c.  7. 

By  Stat  za  Geo.  II.  c.  3^,  the  old  sheriff  roust  turn  over  to  his  successor,  by  indenture 
and  schedule,  all  such  writs  and  process  as  remain  nnexecuted,  and  the  new  sheriff  must 
execute  and  return  the  same. 

When  a  sheriff  quits  his  office,  the  custody  of  the  county  gaol  can  only  belong  to  his 
mccessor.  The  county  gaol  is  the  prison  for  mslefkctors,  and  the  sheriff  ought  to  keep 
them  there;  but  prisoners  for  debt,  etc.,  where  action  lies  against  the  ahenff  for  their 
escape,  may  be  kept  in  what  place  the  sheriff  pleases,     i  Ld.  Raym.  136. 

The  new  sheriff,  at  the  first  county  court  after  his  election  and  the  dischaive  of  the  old 
sheriff,  must  read  or  cause  to  be  read  his  patent  end  writ  of  assistance,  and  also  nominate 
bis  under-sheriff,  or  county  clerk,  and  depute,  appoint,  and  proclaim  four  deputies  at  the 
least  in  that  county,  to  make  replevins  for  the  ease  of  the  county,  (the  deputies  not  to  be 
twelve  miles  distant  one  from  another.  In  every  quarter  of  the  county,  one  to  grant  re- 
plevins in  the  sheriff's  name  and  to  make  deliverance  of  distresses,)  and  the  sheriff,  for 
every  month  he  shall  lack  such  deputies,  shall  forfeit  5/.;  and  within  two  months  next 
after  he  hath  received  his  patent  he  may  appoint  such  deputies,  etc.     Dalt.  19. 

Formerly,  if  a  person  refiised  to  take  upon  him  the  office  of  sheriff,  he  was  punished 
in  the  starchamber;  but  now,  if  he  refuses  to  take  the  office,  or  the  oaths,  or  officiates  as 
sheriff  before  he  has  qualified  himself,  he  may  be  proceeded  against  by  information  in 
the  King's  Bench,  (Cath.  307.  3  Lev.  116.  3  Mod.  300.  Dyer,  167;  j  and  this  though  he 
was  excommunicated,  whereby  he  cannot  take  the  test  to  qualify  himself,  (R.  3  Mod. 
300,)  or  was  not  qualified  by  taking  the  sacrament  within  a  year  preceding.  Vide  4  Mod. 
269.     Salk.  167.     I  Ld.  Raym.  29.     a  Vent  148. — Chitty. 

'The  Sheriff's  Act  of  18S7;  50  and  51  Vict.  c.  55,  made  some  changes  in  the  lawasit  had 
been  laid  down  before  by  statute  snd  interpreted  by  the  courts.  The  mode  of  appoint- 
ment has  been  set  forth  supra,  page  341,  but  nothing  in  that  section  applies  to  the  cocin- 
ties  of  Cornwall,  Lancaster  or  Middlesex.  Bvery  sheriff  shall,  before  he  enters  on  the 
execution  of  his  office,  make  and  subscribe  a  declaration  in  the  form  in  the  second  sched- 
is  act  (50  and  51  Vict.  c.  55)  or  to  the  like  effect  before  one  of  the  judges  of  her 
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Sheriff,  by  virtue  of  several  old  statutes,  are  to  continue  in  their  office  no 
longer  than  one  year:  and  yet  it  hath  been  said(/)  that  a  sheriff  may  be 
tLppointed  duranU  bene  filaciio,  or  during  the  king's  pleasure;  and  so  is  the 
form  of  the  royal  writ,{ffi)  Therefore,  till  a  new  sheriff  be  named,  his  office 
cannot  be  determined,  unless  by  his  own  death,  or  the  demise  of  the  king;  in 
which  last  case  it  was  usual  for  the  successor  to  send  a  new  writ  to  the  old 
sheriff;(M)  but  now  by  statute  i  Anne,  st.  i,  c.  8  all  officers  ap- 
pointed by  the  ^preceding  king  may  hold  their  offices  for  six  months  [_*343 
after  the  king's  demise,  unless  sooner  displaced  by  the  successor. 
We  may  further  observe,  that  by  statute  i  Ric.  II.  c.  11,  no  man  that  has 
served  the  office  of  sheriff  for  one  year,  can  be  compelled  to  serve  the  same 
again  within  three  years  after.(i2) 

We  shall  find  it  is  of  the  utmost  importance  to  have  the  sheriff  appointed 
according  to  law,  when  we  consider  his  power  and  duty.  These  are  either 
as  a  judge,  as  the  keeper  of  the  king's  peace,  as  a  ministerial  officer  of  the 
superior  courts  of  justice,  or  as  the  king's  bailiffi(i3) 

In  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty  shil- 
lings' value  and  under,  in  his  county  court,  of  which  more  in  its  proper  place; 
and  he  has  also  a  judicial  power  in  diverse  other  civil  ca.ses.(0)  He  is  like- 
wise to  decide  the  elections  of  knights  of  the  shire,  (subject  to  the  control  of 
the  house  of  commons,)  of  coroners,  and  of  verderors;  to  judge  of  the 
qualifications  of  voters,  and  to  return  such  as  he  shall  determine  to  be  duly 
elected.  (14) 

As  the  keeper  of  the  Icing's  peace,  both  by  common  law  and  special  com- 
mission, he  is  the  first  man  in  the  county,  and  superior  in  rank  to  any  noUe- 
man  therein,  during  his  office.  (/)  He  may  apprehend,  and  commit  to 
prison,  all  persons  who  break  the  peace,  or  attempt  to  break  it;  and  may 
bind  any  one  in  recognizance  to  keep  the  king's  peace.(i5)     He  may,  and 

(I)  iVitf.St  lo)  Dalt.c4. 


Every  aheriS' shall  coutinne  to  be  and  act  as  alieriff  until  his  successor  has  made  the 
said  declaration  and  entered  upon  office. 

Many  provimons  in  former  statutea  are  retained  bj  the  act  of  1887,  which  are  noted 
above  and  will  not  be  repeated.     See  C  bitty 'a  Eng.  Stat,  vol.  11,  Title,  Sheriff's  Act 

(la)  ir  there  be  other  sufficient  within  the  county.  Until  a  different  regulation  was 
made  by  8  Elii.  C.  16,  in  a  great  many  instances  two  counties  had  one  and  the  some 
sheriff:  this  is  still  the  case  in  the  counties  of  Cambridge  and  Huntingdon.— Chbistian. 

Bowyer's  Comm.  on  Const.  Law  Eng.  (a  ed.  1846)  379. 
_  Since  18S7,  the  office  of  sheriff  does  not  become  vacant  on  the  demise  of  the  crown, 
but  the  sheriff  continues  to  hold  office  for  the  remainder  of  his  term,     jo  &  5 1  Vict  c> 
55.  s.  3,  1887,     Chitty's  Eug,  Stat  tit  Sheriff,  a. 

(13)  For  a  discussion  of  the  common  law  functions  of  a  sheriff  impFoperlj  divested  by 
the  legislature,  see  Peo.  v.  Keeler,  29  Hun.  (K.  Y.I  178  (1883).  A  shenff  is  not  liable  in 
damages  for  a  &iiure  to  preserve  the  public  peace,  where  in  consetjuence  of  which  failure, 
the  plaintiff  suffered  great  wrong  ana  iujuir  from  the  unlawful  violence  of  a  tnob.  This 
case  points  out  the  difference  between  the  ministerial  and  the  judicial  functions  of  a 
sheriff.    South  ei  al.  v.  Pottle,  18  How.  403  (1855). 

(14)  This  is  not  his  duty  now  with  respect  to  voters.  Many  of  the  privileges  and  duties 
conferred  by  the  common  law  and  old  statutes  on  the  sheriff,  never  Belonged  to  him  in 
the  United  States,  and  would  be  wholly  unsuited  to  our  society.  Here  he  retains  only 
his  executive  character  as  at  common  law,  serving  the  writ  ''  " 
executing  their  judgments,  and  attending  their  tenns  as  cons 
statute  it  is  clear  that  it  was  intended  that  he  should  collect  ti 
Miss.  763  (1876). 

(15)  If  resisted  in  execution  of  his  office,  he  may  imprison  the  party  until  he  be  carried 
before  a  magistrate,  i  Ssnnd.  81.  So  if,  at  a  county  court  held  for  the  election  of  knights 
of  the  shire,  a  freeholder  inteirupt  the  proceedings  by  making  a  disturbance,  the  sheriff 
may  order  him  to  be  taken  into  cnstody  and  tScen  before  a  justice  of  the  peace.  I 
Taunt  146.— CaiTTV. 
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is  bound  ex  officio  to  pursue  and  take  all  traitors,  murderers,  felons,  and  other 
misdoers,  and  commit  them  to  gaol  for  safe  custody.  (i6)  He  is  also  to 
defend  his  co'inty  against  any  of  the  king's  enemies  when  they  come  into 
the  land:  and  kor  this  purpose  as  welt  as  for  keeping  the  peace  and  pursuing 
felons,  he  may  command  all  the  people  of  his  county  to  attend  him;  whic£ 
is  called  the  posse  annitatus,  orpowerof  the  county :(y)(  17)  and  this  sum- 
mons every  person  above  fifteen  years  old,  and  under  the  degree  of  a 
*344]  peer,  is  bound  to  attend  upon  warning,  (r)  *under  pain  of  fine  and 
imprisonment,  (f)  But  though  the  sheriff  is  thus  the  principal  con- 
servator of  the  peace  in  his  county,  yet  by  the  express  directions  of  the 
great  cliarter,(0  he,  together  with  tiie  constable,  coroner,  and  certain  other 
officers  of  the  king,  are  forbidden  to  hold  any  pleas  of  the  crown,  or,  in 
other  words,  to  try  any  criminal  offence.  For  it  would  be  highly  unbe- 
coming, that  the  executioners  of  justice  should  be  also  the  judges;  should 
impose,  as  well  as  levy,  fines  and  amercements;  should  one  day  condemn 
a  man  to  death,  and  personally  execute  him  the  next.  Neither  may  he 
act  as  an  ordinary  justice  of  the  peace  during  the  time  of  .his  office:(u)  for 
this  would  be  equally  inconsistent:  he  being  in  many  respects  the  servant  of 
the  justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  process  issuing 
from  the  king's  court  of  justice,(i8)  In  the  commencement  of  civil  causes, 
he  is  to  serve  the  writ,  to  arrest,  and  to  take  bail;  when  the  cause  comes  to 
trial,  he  must  summon  and  return  the  jury;  when  it  is  determined,  he  must 
see  the  judgment  of  the  court  carried  into  execution. (19)  In  criminal  mat- 
ter)!, he  also  arrests  and  imprisons,  he  returns  the  jury,  he  has  the  custody 
of  the  delioqu.ent,  and  he  executes  the  sentence  of  the  court,  though  it  extend 
to  death  itself. 

As  the  king's  bailiff,  it  is  his  business  to  preserve  the  rights  of  the  king 
within  his  bailiwick;  for  so  his  county  is  fi^uently  called  in  the  writs;  a  word 

ii\  DalL  0.  Ht.  (0  Cap.  IT. 

ri  LtUDb.  ElTBn.  lU.  ( j>  Btat.  1  Mu.  it  3,  c  8. 

I)  But.  1  Bea.  V.  O.  a. 


f  t6)  It  was  held  in  Mew  York  that  the  act  which  transferred  the  custody  of  the  jait  and 
priaoners  from  the  sheriS'  to  the  anperiutendeut  of  the  penitentiary,  deprived  the  sheriff 
of  bis  common  law  powen  and  duties  and  violated  sec  t  of  article  loof  the  cotiBtitntion, 
requiring  sherifis  to  be  choaen  by  the  respective  counties.  People  etc.  v.  Keeler,  ao 
Hun.  (N.  Y.)  179(1883)- 

(if)  Binii'a  Job.  79  (10 ed.  1895.) 

(iS)  By  the  common  law,  sheri£b  are  to  some  purposes  conndered  aa  officers  of  the 
courts,  as  the  constable  is  of  the  jnstices  of  the  peace.  Salk.  175.  3  Lord  Ray.  1195. 
Fortes,  iij.  Tidd,  8  ed.  52.  As  writs  and  process  are  directed  to  the  sberifT,  neither  he 
nor  his  officeis  are  to  dispute  the  authority  of  the  court  out  of  which  they  issue,  but  he 
and  his  officers  are  at  their  peril  truly  to  execute  the  same,  and  that  according  to  the 
command  of  the  said  writs,  and  hereunto  they  are  sworn.  {Dalt.  104;*  and  be  most  do 
tbe  dut3r  of  his  office  and  show  no  favor,  nor  be  guilty  of  oppresaion.  Dalt.  109.  But 
ije  sheriff  ought  to  be  favored  before  any  private  person.     4  Co.  33. 

The  statutes  relating  to  the  sheriff's  accounts  are  the  27  Edw.  I.  a,  i,  c.  a.  4  Hen.  V. 
CI.  a  &  3  Edw.  VI.  c  4.  13  &  14  Car.  11.  c.  ai.  3  Geo.  I.  c.  15,  and  see  Com.  Dig. 
lit  Viscount,  G,— Chittv. 

(19)  A  sheriff's  entry  of  an  execution  against  himself  is  void:  the  coroner  should  act 
in  such  cases,  i  Spear.  (S.  C.)  168-175  (io43)-  A  sheriffls  protected  by  process  correct 
on  its  face  and  not  disclosing  want  of  authority  of  Ihc  court  issuing  it.  Fox  v.  Wood,  i 
Rawie,  143  (1839).  Brown  r.  Mason,  40  Vt.  157  (1867).  Chase  n.  Ingalls.  97  Mass.  514 
(1867).  Cunningham  v.  Mitchell,  67  Pa.  78  (1870).  66  N.  C.  371  (1872].  Orr  v.  Box, 
33  Minn.  485  ( 1876).  See  also  Miller  v.  Horton,  153  Mass.  540  (1S91);  though  this  is 
ffeneiallj  qualified  to  mean  that  the  court  must  have  jurisdiction  of  the  subject  matter, 
though  the  officer  6iil  to  get  that  of  the  person.    Orr  v.  Box,  aa  Hinn.  485.    67  Pa.  78, 
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introduced  by  the  princes  of  the  Norman  line,  in  imitation  of  the  French, 
whose  territory  is  divided  into  bailiwicks,  as  that  of  England  into  counties,  (w) 
He  must  seize  to  the  king's  use  all  lands  devolved  to  the  crown  by  attainder 
or  escheat;  must  levy  all  fines  and  forfeitures;  must  seize  and  keep  all  waifs, 
wrecks,  estrays,  and  the  like,  unless  they  be  granted  to  some  subject;  and 
must  also  collect  the  king's  rents  within  the  bailiwick,  if  commanded  by 
process  from  the  exchequer,  (x) 

*To  execute  these  various  offices,  the  sheriff  has  under  him  many     [*345 
inferior  officers;  an  under-sheriff,  bailiffs,  and  gaolers;  who  must 
neither  buy,  sell,  nor  &nn  their  offices,  on  forfeiture  of  $ool.{j')(,2o) 

(«)  ForUte.  d«  L.  L.  e.  M.  <>:)  IMt.  «. ».  (g)  BM.  S  Geo.  I.  C.  U. 


{30)  Bvttj  •beriff  shall,  within  one  month  after  th«  notification  of  hia  appoiDtment  In 
the  Loudon  Gazette,  by  writing  under  his  hand,  ai^poiot  some  fit  person  to  be  his  under- 
sheriff,  and  shall  transmit  a  duplicate  of  such  wntteo  appoiutment  to  the  clerk  of  the 
peace  for  the  county,  which  shall  be  filed  by  him  among  the  records  of  his  office.  The 
sheriff  is  also  required  to  appoint  a  sufficient  deputy,  who  shall  be  resideot,  or  have  an 
office  within  one  mile  from  me  Inner  Temple  hall,  for  the  receipt  of  writs,  the  granting 
of  warrants  thereon,   etc.     5°  and   51   Vict,  c,  55;  Chitty'a  Eng.  Stats.  toI.   11,  Title 


For  security  to  the  sheriff,  the  under-sheriff  usually  gives  a  bond  of  indeinnity  to  save 
the  sheriff  haimless;  to  m^e  account  in  the  exchequer,  and  procure  the  high-sheriff's 
discharge,  to  return  juries,  with  the  privity  of  the  sheriff,  to  execute  uo  process  of  weight 
without  die  dieriCT's  privity,  to  account  to  the  sheriff  and  attend  him,  to  be  ready  to 
attend  the  beriff;  for  his  good  beliavior  in  hia  office,  to  take  or  use  no  extortion,  to  give 
attendance  at  the  king's  court  See  Dalt.  c.  3,  p.  30.  To  indemnify  him  from  escapes. 
Hob.  14.  But  a  tiond  or  covenant  that  the  under-sheriff  shall  not  execute  process,  etc., 
without  the  sheriffs  consent,  is  void;  for  when  the  sheriff  appoints  bis  under-sheriff,  be 
ex  conseauenti  gives  him  authority  to  exercise  all  the  ordinary  office  of  the  sheriff  him- 
self.    Hob.  13. 

The  under-sheriff  may  do  all  that  the  sheriff  himself  can  do  except  that  which  the 
sheriff  himself  ought  to  do  in  peison,  as  to  execute  a  writ  of  waste,  redisseisin,  partition, 
dower,  etc,  (6C0.  13.  Hob.  13.  Dalt.  34.  Jenk.  181;)  for  in  all  cases  where  the  writ 
commands  the  sheriff  to  go  in  person,  there  the  writ  is  hia  commission,  from  which  he 
cannot  deviate.  Dalt.  34.  The  under-sheriff  hath  not,  nor  ought  to  have,  any  interest 
in  the  office  itself,  neither  may  he  do  any  thing  in  his  own  name,  [Salk.  96, 1  but  only  in 
the  name  of  the  h^h-sheriff,  who  is  answemble  for  him,  because  the  writs  are  directed 
to  the  high-sheriK  If  the  sheriff  dies  before  hia  office  is  expired,  his  under-sheriff 
or  deputy  shall  continue  in  office,  and  execute  the  same  in  the  deceased  sheriff's  name 
until  a  new  sheriff  be  sworn,  and  he  shall  be  answemble,  and  the  security  given  by 
the  under-sheriff  to  the  deceased  sheriff  is  to  continue  during  the  interval.  3  Geo.  I,  c. 
IS.  •.& 

By  3  Geo.  I.  c.  IS,  none  shall  sell,  buy,  let,  or  take  to  farm  the  office  of  under-sheriff, 
etc.,  or  other  office  belonging  to  the  office  of  high-sheriff,  nor  contract  for  the  same  for 
monev  or  other  consideration,  directly  or  indirectly,  etc,  on  pain  of  ^sco,  a  moiety  to 
the  king  and  a  moiety  to  him  who  shall  sue,  provided  the  suit  be  in  two  years,  provided 
that  nouiing  in  that  act  shall  prevent  the  sheriff,  under-sheriff,  etc.,  from  taking  the  just 
fees  and  perqui^tes  of  his  office,  or  from  accounting  for  tbem  to  the  sheriff,  or  giving 
security  to  do  so,  or  from  giving,  taking,  or  securing  a  salaiy  or  recompense  to  the  nnder- 
aberiff,  or  the  under-sheriff  in  case  of  sheriff's  death  from  constituting  a  deputy.  Dalt 
3,  SI4-    Hob.  13.    3  Brownl.  381. 

If  an  action  is  brought  for  a  breach  of  duty  in  the  office  of  sheriff,  it  should  be  against 
the  hieh-sheriff,  as  for  an  act  done  by  him,  and  not  against  the  under-sheriff;  and  if  it 
proceeds  from  a  fault  of  the  under-sheriff  or  bailiff,  that  is  maUer  to  be  settled  between 
tbem  and  the  high-sheriff.  Cowp.  Rep.  403.  In  Ireland,  however,  this  is  otherwise, 
except  the  wrong  complained  of  was  the  immediate  act  or  default  of  the  high-sheriff. 
57  Geo.  III.  c.  68,  s.  9. 

If  the  attorney  for  the  defendant  was  undei^sheriff,  that  would  be  ground  of  challenge 
to  the  array,  but  not  for  a  motion  for  a  new  trial,     i  Smith's  Rep.  304. — Cbittv. 

Bowyer's  Comm.  on  Const.  Law  Eng.  (3  ed.  1846)  381. 

In  addition  to  the  inferior  officers  mentioned  in  the  text,  there  are  also  deputy  sherifis; 
the  nnder-sheriff  must  be  appointed  one  month  after  the  sheriffs  appointment.  50  and 
51  Vict  c  55, 
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The  under-sheriff  usually  performs  all  the  duties  of  the  office;(2i)  a  very 
few  only  excepted,  where  the  personal  presence  of  the  high-sheriff  is  neces- 
sary. But  no  under-sheriff  shall  abide  in  his  office  above  one  year;  (3)  and 
if  he  does,  by  statute  23  Hen.  VI,  c.  8,  he  forfeits  200/.,  a  very  large  penalty 
in  those  early  days.  And  no  under-sheriff  or  sheriff's  officer  shall  practice 
as  au  attorney  during  the  time  he  continues  in  such  office:  (a)  for  this  would 
be  a  great  inlet  to  partiality  and  oppression.  But  these  salutary  regulations 
are  ^amefiilly  evaded,  by  practicing  in  the  names  of  other  attorneys,  and 
putting  in  sham  deputies  by  way  of  nominal  under-sheriflFs:  by  reason  of 
which,  says  Dalton,(^)  the  under-sheriffs  and  bailiffs  do  grow  so  cunning  in 
their  several  places,  that  they  are  able  to  deceive,  and  it  may  well  be  feared 
that  many  of  them  do  deceive,  both  the  king,  the  high-^eriff,  and  the 
county. 

Bailiffs,  or  sheriff's  officers,  are  either  bailiffs  of  hundreds,  or  special 
bailiffs.  (22)  Bailiffs  of  hundreds  are  officers  appointed  over  those  respective 
districts  by  the  sheriffs,  to  collect  fines  therein;  to  summon  juries;  to  attend 
the  judges  and  justices  at  the  assizes,  and  quarter  sessions;  and  also  to  exe- 
cute writs  and  process  in  the  several  hundreds.  But,  as  these  are  generally 
plain  men,  and  not  thoroughly  skilful  in  this  latter  part  of  their  office,  that 
of  serving  writs,  and  making  arrests  and  executions,  it  is  now  usual  to  join 
special  bailiffs  with  them;  who  are  generally  mean  persons,  employed  by  the 
sheriffs  on  account  only  of  their  adroitness  and  dexterity  in  hunting 
♦346]  and  seizing  their  prey.  The  sheriff  being  *answerable  for  the  mis- 
demeanors(23)  of  these  bailiffs,  they  are  therefore  usually  bound  in  an 

<i)  8U(.  42  Bdw.  III.  c.  tt.  (a)  SUt  1  Heo.  V.  c.  4.  (fr)  Ot  ffberllb,  C  US. 

(31)  In  I^icock's  case,  9  R.  49,  Latch,  187,  s.  c,  the  action  was  brought  against  tbe 
nnder-sheriff  for  a  false  return  of  non  est  invenius.  It  appeared  that  whikt  the  writ  was 
pending,  and  before  the  return,  tbe  under-sberiff  had  right  of  the  defeadant;  but  ruled, 
that  the  action  did  not  lie  againBt  the  under-sheriff,  for  the  high-sheriff  only  is  charge- 
able, and  not  the  under-shenff.— ChiTTY. 

A  judgment  cannot  be  taken  aKainst  a  deputy-sheri£f  for  failing  to  make  a  due  return 
of  an  execution.  The  deputy  is  liable  to  the  sheriff  only  to  whom  the  process  is  directed 
and  who  is  liable  therefor.  Robertson  v.  Lesson  el  al.,  7  Cold.  (Tenn.)  160  (1869].  A 
depuW-sheriff  has  a  right  to  sue  the  county  for  services  performed  as  sudi  depotr. 
McWilhams  v.  Co.  Richland,  16  III.  Ap.  337  {1885). 

(22)  The  sheriff's  baihffs  are  to  take  the  oaths  appointed  by  stat.  a?  Elii.  c.  ta;  they 
are  to  be  sworn  to  the  supremacy  and  for  the  exercise  of  their  office,  under  ^'40;  and  if 
they  commit  any  act  contrary  to  their  oath,  they  shall  lose  treble  damages.  See  Impey, 
Off.  of  Sh.  43. 

By  I  Hen.  V.  c.  4,  R.  M.  1654.  K.  B.  no  sheriff's  bailiff  shall  be  attorney  in  the  kiog's 
courts  during  the  time  he  is  in  ofSce. 

No  sheriff's  officer,  bailiff,  or  other  person  can  be  bail  in  any  action,  (R.  M.  14  Geo. 
II.  2  Strange,  890.  2  Bla.  Rep.  799.  Loft.  155.  See  Tidd,  8  ed.  79,)  nor  take  any  war- 
rant of  attorney.     R.  E.  15  Car.  II. 

Of  the  duties  of  baili£6,  see  Impey,  Off.  of  Sheriff,  43.     Hawk.  P.  C.  Index,  tit  Bailiff. 

By  33  Hen.  VI.  c.  10,  judges  of  assize  shall  inquire  into  the  conduct  of  bailiffs,  and 
punish  them  for  any  misdeed  in  office.  They  are  liable  to  be  proceeded  against  sum- 
narily  for  extortion,  under  32  Geo.  II.  c.  a8,  s.  11.     i  Bos.  &  Pul.  88. 

If  sheriff  appoint  a  special  bailiff  to  arrest  defendant  at  request  of  plaintiff,  he  cannot 
be  ruled  to  return  the  writ,  (4  T.  R.  119.  I  Cbttty's  Rep.  613;)  but  he  is,  notwithstand- 
ing, responsible  for  the  safe  custody  of  defendant  after  arrested.  8  Term.  Rep.  505. — 
Chittv. 

(13)  See  Drake  v.  Sykes,  7  T.  R.  113.  Doe  d.  James  v.  Brawn,  5  B.  &  A.  243.  These 
cases  discuss  the  question  of  the  civil  ability  of  the  sheriff  (or  the  acts  of  these  men.  It 
thence  appear  that  it  is  not  every  obnoxious  deed  committed  by  them,  while  holding 
the  office  of  sheriff's  bailie,  that  subjects  tbe  sheriff  to  tbe  consequences  of  such  deeds; 
but  it  mnst  appear  that  he  employed  them  in  the  particular  instance. — CniTTv. 

The  term  "  misdemesnor"  is  not  used  here  in  its  strict  legal  sense  of  criminal  mis- 
feasance or  non-feasance:  at  least,  it  must  not  be  understood  that  the  sheriff  is  criminally 
answerable  for  any  thing  done  or  left  undone  by  his  bailiffs.  Civilly  he  is  responsible 
for  the  misconduct  of  his  officer  when  charged  by  him  with  the  execution  of  the  law,  but 
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obligation  with  sureties  for  the  due  execution  of  their  ofBce,  and  thence  are 
call^  bound-baihffs;  which  the  common  people  have  corrupted  into  a  much 
more  homely  appellation. 

Gaolers  are  also  the  servants  of  the  sheriff,  (24)  and  he  must  be  responsible 
for  their  condact.(25)     Their  business  is  to  keep  safely  all  such  persons  as 

then  he  must  in  every  particular  case  be  connected  with  the  bailiff  by  evidence:  it  will 
not  be  enough  to  show  that  the  person  doing  the  act  held  the  office  of  sheriff's  baili^ 
but  he  must  be  proved  to  have  bmn  employed  by  the  sheriff  in  this  particular  instance. 
The  rule  ia  otherwise  with  the  under-Bheriff;  he  la  the  general  deputjr  of  the  sheriff;  and 
his  acts  for  alt  civil  purposes  are  the  acta  of  the  sheriff,  without  showing  his  appointment 
or  any  special  authority  in  each  particular  case.    Drake  v.  Sykes,  7  T.  R.  113.    James  v. 

Brawn,  5  B.  &  A.  243.— COLKRIDGK. 

There  are  two  kinds  of  deputies  of  a  sheriff;  a  general  deputy  or  under-sheriff,  who, 
by  virtue  of  his  appointment,  has  authority  to  execute  all  the  ordinary  duties  of  the 
office,  and  a  specii  deputy,  who  ia  officer  pro  hac  vice,  to  execute  a  particular  writ  on 
some  certain  occasion.  Allen  v.  Smith,  7Ha1st.  159.  No  deputy  can  transfer  bis  general 
powers,  but  he  may  constitute  a  servant  or  bailiff  to  do  a  particular  act:  hence  an  under- 
sheriff  may  depute  a  person  to  serve  a  writ.  Hunt  v.  Bnrrel,  5  Johns.  137.  The  sheriiS 
is  liable  for  the  acts  of  his  deputies,  and  it  is  not  necessary  to  show  a  particular  warrant 
to  the  officer,  nor  that  the  sheriff  adopts  the  deputy's  acts.  Hazard  v.  Israel,  i  Binn.  240. 
Tbis  liability  extends  to  all  acta  done  under  color  of  his  office,  as  in  seizing  the  goods  of 
one  man  under  an  execution  against  another.  Wilbur  v.  Strickland,  i  Kawie,  458. 
Satterwhite  v.  Carson,  3  Iredell,  549.  Knontton  v.  Bartlett,  i  Peck.  171.  But  for  per- 
sonal torts,  though  committed  while  about  the  execution  of  official  duties,  the  deputy 
alone  is  liable.  Smith  v.  Joiner,  i  Chip.  62.  Harrington  v.  Fuller,  6  Shep.  277.  The 
admisraona  or  declarations  of  a  deputy  are  evidence  againat  the  sheriff,  where  they  accom- 
pany the  official  acts  of  the  deputy  or  tend  to  charee  him.  The  State  v.  Allen,  5  Iredell, 
36.  The  declarations  of  an  under-sheriff  are  evidence  to  charge  the  high-sheriff  only 
where  his  acts  might  be  given  in  evidence  to  charge  him,  and  then  rather  as  acts  than  aa 
declarations,  his  ifeclarations  being  considered  as  part  of  the  res  gesla.  Wheeler  v.  Ham- 
bright,  9  S.  &  R.  390,— Shads  WOOD. 

(34)  Binn's  Jus.  (10  ed.  1895)  74.  Generally  only  irresistible  force,  or  an  act  of  God, 
or  the  public  enemy  will  excuse  an  escape.  Shattuck  v.  State,  51  Miss.  575  (1875);  see 
also  Honsh  v.  People,  75  DL  487  (1874). 

By  3tat  38  &  39  Vict.  cap.  126,  s.  10,  1865,  the  jailer  is  appointed  by  the  justices  instead 
of  by  the  sheriff. 

(25)  The  gaoler  must  reside  within  the  prison.  He  must  not,  nor  must  any  person  in 
trust  for  him  or  employed  by  him,  sell,  or  have  any  benefit  or  advantage  from  the  sale  of, 
any  article  to  aay  prisoner,  nor  supply  the  prison.  4  Geo.  IV.  c.  64  a.  10.  Aa  far  as  prac- 
ticable, he  must  see  every,  and  at  least  inq>ect  every,  cell  once  in  every  twenty-four 
houn;  and  in  visiting  females  he  must  be  attended  by  the  matron  or  other  female 
officer.  Id.  He  must  keep  a  ioumal  recording  as  to  puniahments,  etc.,  and  other  occur- 
rences of  importance,  etc,  to  be  laid  before  justicea  at  session,  to  be  signed  by  the  chair- 

The  keeper  must  not  put  prisoners  in  irons,  unless  in  case  of  necessity,  (Id. ;)  and  see 
as  to  this  I  Hale,  601.    2  Hawk.  c.  22,  s.  32.    2  Inat  381. 

By  the  4  Geo.  IV.  c.  64,  s.  40,  a  penalty  ia  imposed  on  a  gaoler  permitting  the  sale  of 
^ntuous  liquors. 

In  some  cases  gross  cruelty  on  the  part  of  the  raoler  causing  death  would  amount  even 
to  murder.  See  Foat.  322,  17.  How.  St.  Tri.  398.  3  Stra.  856.  I  East,  P.  C  331.  Post 
331.     Hale,  433.    3  Hale,  57.     i  Russel  on  Crimes.  667. 

By  4  Gea  IV.  c.  64,  sect  41.  a  power  is  given  to  the  keeper  to  examine  into  and  punish 
certain  offences  therein  specified;  and  by  sect.  14,  gaolers  shall  attend  quarter  sessions, 
to  report  actual  state  of  prisons;  sect  19,  returns  are  to  be  made  at  the  several  assizes,  by 
keepers  of  prisons,  of  the  persons  sentenced  to  hard  labor.  By  sect.  20,  lists  of  prisoners 
tried  for  felony  are  to  be  transmitted  to  the  secretary  of  state,  by  the  keeper,  under  penalty 
of  xJ.  By  sect.  31.  the  keeper  shall  deliver  to  court  of  Quarter  Sessions  a  certificate  as 
to  how  far  the  rules  have  been  observed,  under  jwnalty  of  20^. ;  and  see  id.  sect  22.  By 
sect  34,  books  are  to  be  kept!  in  which  the  visits,  etc.,  of  the  chaplain,  etc.,  shall  be 
entered,  and  the  keeper  must  take  care  of  it. 

In  criminal  cases,  if  a  gaoler  assist  a  felon  In  making  an  actual  escape,  it  is  felony  at 
common  law,  (2  I,»ch.  671;}  and  in  some  cases  it  is  an  escape  to  suffer  a  prisoner  to  have 
greater  liberty  than  can  be  by  law  allowed  him,  as  to  admit  him  to  bail  at  law,  or  suffer 
Eim  to  go  beyond  the  limits  of  the  prison.    Hawk.  b.  2,  c.  19,  b.  5. 

A  voiunlary  escape  amounts  to  the  same  kind  of  crime,  and  is  punishable  in  the  same 
my  as  the  original  offender,  whether  be  be  attainted,  indicted,  or  only  in  custody  on 
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are  committed  to  them  by  lawful  warrant:  and,  if  they  suffer  any  such  to 
escape,  the  sheriff  shall  answer  it  to  the  king,  if  it  be  a  criminal  matter;  or, 
in  a  civil  case,  to  the  party  injured.  («)  And  to  this  end  the  sheriff  must(rf  ) 
have  lands  sufficient  within  the  county  to  answer  the  king  and  his  people-(26) 
The  abuses  of  gaolers  and  sheriff's  officers,  towards  the  unfortunate  persons 
in  their  custody,  are  well  restrained  and  guarded  against  by  statute  32  Geo. 
II.  c.  28;  and  by  statute  14  Geo.  III.  c,  59,  provisions  are  made  for  better 
preserving  the  health  of  prisoners,  and  preventing  the  gaol-distemper. 

Thc  vast  expense,  which  custom  has  introduced  in  serving  the  oflBce  of 
high-sheriff,  was  grown  such  a  burden  to  the  subject,  that  it  was  enacted  by 
statute  13  &  14  Car.  II.  c.  21,  that  no  sheriff  (except  of  I/>ndon,  Westmore- 
land, and  towns  which  are  counties  of  themselves)  should  keep  any  table  at 
the  assizes,  except  for  his  own  £amily,  or  give  any  presents  to  the  judges  or 
their  servants,  or  have  more  than  forty  men  in  livery:  yet,  for  the  s^c  of 

(e)  I>KlLlU.1Rep.M. 

■lupicion.  I  Hale,  134.  3  Hawk.  c.  19,  a.  33.  And  a  penon  who  wrongfolly  takes  oa 
bimaelf  the  office  of  gaoler  is  as  much  liable  aa  if  he  were  duly  appointed.     1  Hale,  594. 

But  no  one  can  be  punishable  in  this  degree  for  the  fault  of  a  deputy,  i  Salk.  372, 
note.  Nor  can  any  gaoler  be  a  felon  in  respect  of  a  voluntary  escape,  unleaa  at  the  time 
the  offence  of  his  prisoner  was  felony,  and  cannot  be  made  so  by  its  becoming  so  afler- 
warda.  1  Hale,  591.  Neither  can  he  be  thus  indicted  till  alter  the  attainder  of  the  prin- 
cipal, (Hawlc.  b.  3,  c.  19,  s.  36,)  though  he  may  be  fined  for  the  misprision.     Id. 

A  negligent  escape  may  be  punished  by  fine  at  common  law.  3  Hawk.  c.  19,  s  31,  and 
a  sheriff  is  thus  liable  for  the  default  of  his  deputy,  id.  One  instance  of  such  n^U^ence 
does  not  amount  to  a  forfeiture  of  the  gaoler's  office,  though  a  repetition  of  such  misfea- 
sance will  enable  the  court  to  oust  hini  in  their  discretion.  Hawk,  b.  3,  c.  19,  s.  30.  See 
S  Bdw.  III.  c  8,  as  to  punishment  for  marshal's  negligent  escape.  When  a  gaol  is  broken 
by  thieves,  the  gaoler  la  answerable;  not  so  if  broken  by  klne's  enemies.  3  Inst.  51.  The 
king  may  pardon  a  voluntair  escape  before  it  is  committed.  3  Hawk.  c.  19,  s.  3a;  and 
see  further  as  to  {prison  breach  and  rescue,  poil,  4  book,  130,  131. 

Id  civil  cases,  if  the  sberifF's  gaoler  suffer  a  prisoner  to  escape,  the  action  mnst  b* 
brought  against  Ihe  sheriff,  not  against  the  gaoler;  for  an  escape  out  of  the  gaoler's  cus- 
tody IS,  by  intendment  of  the  law.  out  of  the  sheriff's  custody.  3  Lev.  159.  3  Jones, 
b.  3.  3  Mod.  134.  5  Mod.  414,  416.  But  an  action  lies  against  a  gaoler  for  a  voluntary 
escape,  as  well  as  against  the  sheriff,  it  being  in  the  nature  of  a  rescue.  3  Salk.  441.  3 
Salk.  iS;  and  see  further,  aa  to  the  action  for  escape,  post,  3  book,  165. 

With  respect  to  the  gaoler's  fees,  by  55  Geo.  Ill,  c.  50,  s.  a,  the  quarter  sessions  are  to 
make  allowances  to  gaolers,  etc.;  and  by  s.  3  the  allowances  are  to  be  paid  out  of  the 
county  rates.  The  sec  it  points  out  how  allowances  are  to  be  raised  for  places  which  do 
not  contribute  to  county  rates,  and  by  s.  13,  allowances  in  particular  places  are  to  be 
paid.  The  54  Geo.  III.  c.  97  directs  bow  allowances  to  the  gaoler  of  Dover  Castle  prison, 
etc.  are  to  be  paid.  The  55  Geo.  III.  c.  50,  s.  13  inflicts  a  punishment  on  gaolers  exact- 
ing any  fee  or  n^tuity  from  prisoners.  And  by  a.  i  of  same  act,  all  fees  or  gratuittes 
Kid  at  gaols  and  bridewells  are  abolished,  with  exception  of  the  king's  bench  prison, 
et,  marshalsea,  and  palace  courts.     Id.  a.  14-— ChiTTV. 

The  sheriff  is  no  longer  liable  for  the  escape  of  a  criminal,  though  he  is  still  liable  for 
the  esce^  of  a  prisoner  in  a  civil  case.    ^  &  51  Vict  ch.  55  ( 1837). 

(36)  This  is  the  only  ouatification  reouired  from  the  sheriff.  That  it  was  the  intention 
of  our  ancestors  that  the  lands  of  a  sheriff  should  be  considerable,  abundantly  appears  from 
their  having  this  provision  so  frequently  repeated,  and  at  the  same  time  that  they  ob- 
tained a  confirmation  of  magna  charta  and  their  most  valuable  liberties.  As  the  sheriff 
both  in  criminal  and  civil  coses,  may  have  the  custody  of  men  of  the  greatest  property 
In  the  country,  his  own  estate  ought  certainly  to  be  large,  that  be  may  be  above  all 
temptation  to  permit  them  to  escape,  or  to  join  them  in  their  flight.  In  ancient  times 
this  office  was  frequently  executed  by  the  nobility  and  persons  of  the  highest  rank  in  the 
kingdom.  Eligehaniur  olitn  ad  hoc  oMeiuot  polenttssimi  sape  numero  lotius  regmi 
pnxxres,  barones,  comites,  duces,  inlerdum  et  regum  filii.  [Formerly  the  most  powerful 
nobles,  as  barons,  counts,  dukes,  and  sometimes  even  the  sons  of  kings,  were  frequently 
chosen  for  this  office.]  Spel.  Gloss.  Vicecom.  Bishops  also  were  not  unfrequently 
sheriffs,  Richard,  duke  of  Gloucester,  (afterwards  Richard  the  Third, )  was  sheriff  M 
Cumberland  five  years  together.  Bum,  HisL  Cumb.  570.  It  does  not  appear  that  there 
is  any  express  law  to  exclnde  the  nobility  from  the  execution  of  this  office,  though  it  haa 
been  long  appropriated  to  commoners. — Christian. 
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safety  and  decency,  he  may  not  have  less  than  twenty  men  in  England  and 
twelve  in  Wales;  upon  forfeiture,  in  any  of  these  cases,  of  300/. (37) 

II.  The  coroner's  is  also  a  very  ancient  office  at  the  common  law.  He  is 
called  coroner,  coronalor,  because  he  hath  principally  to  do  with  pleas  of  the 
crown,  (28)  or  such  wherein  the  king  is  more  immediately  concerned,  (?)  And 
in  this  light  the  lord  chief  justice  of  the  King's  Bench  is  the  principal  coroner 
in  the  kingdom;  and  may,  if  he  pleases,  exercise  the  jurisdiction  of  a 
coroner  in  any  part  of  the  realm.  (/)  But  *there  are  also  particular  [*347 
coroners  for  every  county  of  England;  usually  four,  but  sometimes 
six,  and  sometimes  fewer.  (^)  This  office(A)  is  of  equal  antiquity  with  the 
sheriff ;  and  was  ordained  together  with  him  to  keep  the  peace,  when  the 
earls  gave  up  the  wardship  of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county  court,(j9)  as  by  the 
prticy  of  our  ancient  laws  the  sheriffe,  and  conservators  of  Uie  peace,  and 
all  oUier  officers  were,  who  were  concerned  in  matters  that  affected  the  liberty 
of  the  people;(()(30)  and  as  verderors  of  the  forest  still  are,  whose  business 
it  is  to  stand  between  the  prerogative  and  the  subject  in  the  execution  of  the 
forest  laws.  For  this  purpose  there  is  a  writ  at  common  law  de  cort»tatore 
fl'gfndo;(J)(3i)  in  which  it  is- expressly  commanded  the  sheriff,  "quod 
takmeligi facial,  qui  melius  el  iciat,  elvelit,  el  possil,offidoilli  i>tlendere."{^2') 
And,  in  order  to  effect  this  the  more  surely,  it  was  enacted  by  the  statute(it) 
of  Westm.  I,  that  none  but  lawful  and  discreet  knights  should  be  chosen: 
and  there  was  an  instance  in  the  5  Edw.  III.  of  a  man  being  removed  from 

(OllutS).    llniLZn.  «)ItiuttM. 

(/)  4Itep.S7.  a)  F.  N.  B-IO. 

o)  r.  N.  B.  in.  a)  S  Bdw.  L  c.  10. 

.  jlj    HlfTOT.Cl,)!. 

(37)  Sherifis  are,  in  the  United  States,  o£GceTB  appointed  or  elected  under  the  constitn- 
tiona  and  laws  of  the  several  States,  and  are  the  pnndpal  conservators  of  the  peace  in  the 
connties  to  which  they  belong,  and  execute  the  process  of  the  several  courts  within  their 
jurisdiction.  Their  powers,  duties,  and  liabilities  correspond  generally  with  those  of 
sherifia  at  common  law,  and  they  have  additiooal  duties  and  responsibilities  by  various 
statutes.  The  sheriff  may  take  the  power  of  the  county,— ^Wf  comitatus,— if  necessary, 
to  execute  proceaa;  and  every  man  is  bound  to  be  aiding  and  assisting,  upon  order  or 
snmtnons,  in  preserving  the  peace  and  apprehending  offenders,  and  is  punishable  if  be 
refuses.    10  Johns.  85. 

The  federal  officers  u 
(buctions  to  sheri^  an 
district  by  the  President  and  Senate  for  the  term  of  (bur  yeara,'bDt  are  removable'  by  tbe 
President  at  pleasure.  It  is  the  duty  of  the  marsbal  to  attend  the  district  and  circuit 
courts,  and  to  execute  within  the  district  all  lawful  precepts  directed  to  him,  and  to  com- 
mand alt  requisite  assistance  in  the  execution  of  bis  duty.  There  are  also  various  special 
duties  assigned  by  statute  to  the  marshes.  The  appointment  of  deputies  is  a  power  inci- 
dent to  the  office,  and  the  marshal  is  responsible  civiliter  for  their  conduct,  and  they  are 
lemovable  not  only  at  his  pleasure,  but  they  are  also  by  statute  made  removable  at  the 
pleasure  of  the  district  or  circuit  courts.  Act  of  Congress,  Sept  34,  1789.  1  Story's 
Laws,  63.    I  Kent's  Com.  309. — Sbakswood. 

(iB)  Binn'Bjns.  (10 ed.  1895)  agi 

(29)  Stat.  38  B.  I.  c.  3  recognizes  tbe  coroner  of  the  king's  honse,  and  consequently,  h« 
: .  -(,  ciioaen.    Coroners  so  chosen  are  called  coroners  virtuU  carta  sive  a " "' 


[By  virtue  of  the  charter  or  commission.]     The  king  claims  the  power  of  appointing  his 

' ^-.!-..    1    ..  .1--   )ii5j(ct  cannot  claim  it  except  by  grant  from  the 

ner  of  the  king's  household,  is  the  coroner  for  the 

city  and  liberties  of  Westminster,  who  Is  appointed  by  the  dean  and  chapter:  coroners  in 
the  iale  of  Ely,  who  are  appointed  by  the  bishop;  the  coroner  of  the  king's  bench  prison 
and  the  marshalseo,  who  is  the  master  of  the  crown  office;  and  the  coroner  of  London, 
which  office  is  vested  in  the  lord  mayor  by  charter.  (For  the  most  ample  information  on 
this  subject,  see  "  Jervison  the  Office  and  Duties  of  Coroners.")— Chittv. 

(jo)  The  mode  of  election  is  now  regulated  by  7  and  8  Vic.  c.  91. 

(31I  (Of  choosing  a  coroner.] 

(33)  I"  That  he  cause  such  one  to  be  chosen  as  is  the  best  informed,  and  most  willing 
and  able  to  hold  that  office."] 
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this  office,  because  he  was  only  a  merchant.  (/)  (33)  But  it  seems  it  is  now 
sufficient  if  a  man  hath  lands  enough  to  be  made  a  knigbt,(34,)  whether  he 
be  really  knighted  or  not:(m)  for  the  coroner  ought  to  have  an  estate  suffi- 
cient to  maintain  the  dignity  of  his  office,  and  answer  any  fines  that  may  be 
set  upon  him  for  his  misbehavior;  (n)  and  if  he  hath  not  enough  to  atiswer, 
his  fine  shall  be  levied  on  the  county,  as  the  punishment  for  electing  an 
insufficient  officer.  (0)  Now  indeed,  through  the  culpable  neglect  of  gentlemen 
of  property,  this  office  has  been  suffered  to  fall  into  disrepute,  and  get  into 
low  and  indigent  hands;  so  that,  although  formerly  no  coroners  would  conde- 
scend to  be  paid  for  serving  their  county,  and  they  were,  by  the 
♦348]  aforesaid  statute  of  Westm.  1 ,  expressly  forbidden  to  take  a  *reward, 
under  pain  of  a  great  forfeiture  to  the  king;  yet  for  many  years  past 
they  have  only  desired  to  be  chosen  for  the  sake  of  their  perquisites;  being 
allowed  fees  for  their  attendance  by  the  statute  3  Henry  VII.  c.  i,  which  Sir 
Edward  Coke  complains  of  heavily;{/)  though,  since  his  time,  those  fees 
have  been  much  enlarged. C^)(35) 

The  coroner  is  chosen  for  life;  but  may  be  removed,  either  by  being  made 
sheriff,  or  chosen  verderor,  which  are  offices  incompatible  with  the  other;  or 
by  the  king's  writ  de  coronalore  exonerandoXz^)  for  a  cause  to  be  therein 
assigned,  as  that  he  is  engaged  in  other  business,  is  incapacitated  by  years 
or  sickness,  hath  not  a  sufficient  estate  in  the  county,  or  lives  m  an  inconve- 
nient part  of  it.(r)  And  by  the  statute  25  Geo.  II.  c.  29,  extortion,  neglect, 
or  misbehavior  are  also  made  causes  of  removal. (37)(38) 

The  office  and  power  of  a  coroner  are  also,  like  those  of  the  sheriff,  either 
judicial  or  ministerial;  but  principally  judicial.  This  is  in  great  measure 
ascertained  by  statute  4  Edw.  I.  de  officio  coronatoris;  and  consists,  first,  in 
inquiring  when  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning 
the  manner  of  his  death.     And  this  must  be  "  super  visum  corporis;"  (j^^)(^^ 

(0  1  Inri.  82.  (p)  a  mat.  210. 

jnt'  F.  N.  B.  Its,  161  f  o)  Stat  25  Oeo.  It.  c.  39. 

in)  IMd.  (r)  r.  N.  B.  163, 184. 


(33^  That  this  was  an  office  of  high  dignity  in  ancient  times,  appeon  from  Chancer'i 
description  of  the  Pnuifcelin: 

At  sessions  ther  was  he  lord  and  sire, 
Ful  often  time  he  was  knight  of  the  shire; 
A  sbereve  hadde  he  ben.  and  a  coronour; 
Was  no  wher  swiche  a  worthy  vavasour. 
Selden,  tit.  Hon.  9  and  3,  s.  4,  observe  that  some  copies  have  it  coronour,  others  eouit' 
tour.     But  the  office   of  an  acconntant  is  perfectly  inconsistent  with  the  character  de- 
scribed, unless  a  contour  signiffed  an  each eator. ^CHRISTIAN. 

(34)  Which,  by  the  slatutum  de  miliiibus,  [The  statute  concerning  soldiers,]  i  Edw. 
II.,  were  lands  to  the  amount  of  xU.  per  annum. — CHarsTIAN, 

(35)  By  Stat.  7  and  8  Vict.  c.  91,  1844,  coroner's  fees  were  abolished  and  they  now  re- 
ceive an  annual  salary,  but  by  the  coroner's  act  of  1SS7,  a  coroner  perfonning  the  duties 
of  asheriffisentitled  to  the  sheriff's  fees.     50  and  51  VicL  c.  71, 

(36)  [Of  discharging  the  coroner.] 

(37)  Sawyer's  Coram,  on  Const.  Law  Ene.  (a  ed.  184G)  381. 

(38)  The  county  coroner  isnowappointedbytheCountyCouncil,  51  andsa  Vict.  0.41,3. 
5;  and  he  may  be  removed  by  the  lord  chancellor  for  inability  or  misbehavior  in  the  dis- 
charge of  his  duty.     50  and  51  Vict.  c.  71,  1887. 

(39)  ["  Upon  view  of  the  body."] 

(40)  When  an  unnatural  death  happens,  the  township  are  bound,  under  pain  of  amerce- 
ment, to  give  notice  to  the  coroner,  i  Burn,  J.  25  ed.  786.  Indeed,  it  seems  indictable 
to  bury  aparl^  who  died  an  unnatural  death,  without  a  coroner's  inquest,  id.;  and  if  the 
township  suSer  the  bod^  to  putrefy,  without  seudin?  for  the  coroner,  they  shall  be 
amerced,  id.  When  notice  is  given  to  the  coroner,  he  should  issue  a  precept  to  thecon- 
Btable  of  the  four,  five,  or  six  next  townships,  to  return  a  competent  number  of  good 
and  lawful  men  of  their  townships,  to  appear  before  him  in  such  a  place,  to  make  an 
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(j)  for,  if  the  body  be  not  found,  the  coroner  cannot  sit.(/)  He  must  also 
sit  at  the  very  place  where  the  death  happened;  and  his  inquiry  is  made  by 
a  jury  from  four,  five,  or  six  of  the  neighboring  towns,  over  whom  he  is  to 
preside.(4i)  If  any  be  found  guilty,  by  this  inquest,  of  murder  or  other 
homicide,  he  is  to  commit  them  to  prison  for  further  trial,  and  is  also  to 
inquire  concerning  their  lauds,  goods,  and  chattels,  which  are  forfeited 
thereby:  but,  whether  it  be  homicide  or  not,  he  must  inquire  whether 
any  deodand  has  accrued  to  the  king,  or  the  *lord  of  the  franchise,  by  [*349 
this  death;  and  must  certify  the  whole  of  this  inquisition,  (under  his 
own  seal  and  the  seals  of  his  jurors),  (w)  together  with  the  evidence  thereon, 

(I)  4  Inst  271.  HTf  th&t  the  crime  should  be  evldenl;  th&t  Is.  not 

(/)  Thus,  In  the  Onthlc  Gonatltutlon.  before  ui?  merely  that  a  penon  wu  found  dnd  Inthatdiililct, 

flne  wu  psTsble  b;  ttie  Delgbborhood,   lor  Uie  but  tb&t  he  wna  noundeil  snd  slain.    For  t.  man 

KlMiEbterof  a  id&d  therein,  ■•deeorpon  OtHttiem-  out  die  suddenly  froni  other  caiue&l 
ilanoii'>rttbal;i.t.,nmlam/uit>ealiqutminti!rritarii>  (b)  Stat.  g»  Hen.  VIII.  c  12.    1  4  2  P.  and  M.  B. 

Uo  moHuum  itaailum,  guam  mUneratum  el  actim.  13.    2  Weat.  Symbol.  ]  SIO.    Crompt.  2U.    Tremaln 

JW(*  enlm  /tamo  (Warn  ez  alia  eauK  tiMlo  m—'  "  -  i-  «» 
SUembook  de  Jure  OoOtar.  I.  3.  c  4.    (It  was  D< 
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inquisition  touching  that  matter;  or  be  may  send  bis  precept  to  the  constable  of  the  htm- 
dred.  3  Hale,  59.  4  Edw.  I.  st.  2.  Wood,  Inst  4,  c.  b.  i.  Aa  to  form  of  mquisitjon, 
see  2  Lord  Ray,  1305.  Burn,  J.  i  vol.  25  ed.  787-78^.  If  the  constable  make  00  retuni, 
or  the  jurora  returned  appear  not,  they  may  be  amerced.  2  Hale,  59.  It  seems  that  a 
coroner  ought  to  execute  his  office  in  person,  and  not  by  deputy,  for  he  is  a  judicial 
officer,  a  Hale,  5a  Wood  Inst.  b.  4,  c.  1.  i  Bum,  J.  24  ed.  787-789,  3  Bar.  &  Aid, 
260.  The  jury,  appearing,  is  to  be  sworn,  and  charged  by  the  coroner  to  inquire,  npon 
the  view  of  the  body,  how  the  party  came  to  his  death.  2  Hale,  60.  See  form  of  cb^e, 
4  Bdw.  I.  sL  3,  called  the  statute  de  officio  coionatoris,     r  Bum,  J.  34  ed.  7S9. 

The  coroner  must  hear  evidence  on  all  bands,  if  offered  to  him,  and  that  upon  oath,  a 
Hale.  157.     I  Leach,  43. 

When  the  inquest  is  determined,  the  body  may  be  buried.     4  Edw.  I.  st.  3. 

As  to  the  manner  of  holding  inquests,  etc.,  on  parties  dying  in  prisons,  see  Umfrenlle'l 
Coron.  312.  2Hale.6i.  1  Bum,  T.  34ed.  789.  3  B.  &  A.  360.  If  the  body  be  interred 
before  the  coroner  come,  he  must  dig  it  \iy,  which  may  be  done  lawfully  within  any  con- 
venient time,  as  in  fourteen  days,  3  Hawk.  c.  9,  s.  23.  i  Bum,  J.  24  ed.  7S7.  If  the 
l>ody  cannot  be  viewed,  the  coroner  can  do  nothing,  but  the  justices  of  the  peace,  or  of 
Oyer  and  Terminer,  may  inquire  of  it.  i  East,  P.  C.  379,  Hawk.  b.  i,  c.  37,  s.  12-ij. 
I  Burr.  17, 

But  it  ia  not  necessary  that  the  inqui^tion  be  taken  at  the  same  place  where  the  body 
was  viewed;  but  they  may  adjoum  to  a  place  more  convenient  3  Hawk.  c.  9,  a.  35. — 
Chjttv, 

It  seems  probable  that  in  ancient  times  the  whole  inquisition  was  taken  with  the  body 
lying  before  the  coroner  and  jury, — or,  at  least,  that  the  bodywas  not  bnried  till  the  in- 
quisition was  concluded.  Now.  however,  it  is  sufBcient  if  the  coroner  and  jury  have  to- 
gether a  view  of  the  body,  (such  a  view  as  enables  them  to  ascertain  whether  there  are 
any  marks  of  violence  on  it  or  any  appearances  e^lanatory  of  the  cause  of  the  death,) 
and,  if  the  latter,  are  there  sworn  by  the  former  in  the  presence  of  ^e  body.  Theae 
two,  however,  are  indispensable  conditions  to  a  proceeding  by  the  coroner.  See  R,  v. 
Perrand.  3  B.  &  A.  260.  When,  therefore,  circumstances  render  a  compliance  with  them 
impossible,  the  coroner  cannot  inquire,  unless,  indeed,  he  have  a  special  commission  for 
the  purpoee;  but  justices  of  the  peace,  or  of  Oyer  and  Terminer,  may.    3  Hawk.  P.  C  c. 

9,  S.  35. COI^RIDGB. 

A  justice  of  the  peace  has  no  anthority  to  hold  an  inquisition  super  visum  corporis. 
Ex  parte  Schultz,  6  Whart.  369.  In  taking  an  inquisition  of  death,  the  coroner,  as  a 
public  agent,  has  authority  to  order  a  post  mortem  examination  by  medical  men,  at  the 
public  charge,  Alleghany  County  v.  Watt.  3  Barr.  461.  Commonwealth  v.  Harmon,  4 
ibid,  269.— Shabbwood. 

It  has  been  doubted  in  a  recent  case  by  a  great  authority  (lord  Abinger,  Jewison  v. 
Dyson,  9  Mee.  &  W.  585)  whether  the  coroner  can  be  properly  called  a  judicial  officer,  or 
his  court  a  court  of  record;  but  it  had  been  previously  held  expressly  by  lord  Tenterden 
(Gamett  v.  Perrand,  6  Bam.  &  C.  625)  that  "the  court  of  the  coroner  is  a  court  of  record, 
of  which  the  coroner  is  the  judge;"  and  Jt  was  then  decided,  moreover,  that  it  is  for  Uie 
coroner  alone  to  determine  whether  be  will  conduct  the  inquiry  openly  or  privately,  so  as 
best  to  further  the  endsof  justice,  which  may  be  utterly  frustrated  by_ premature  publicity. 
— WauiEN.    The  coroners  court  is  not  a  court  of  record  in  the  United  States. 

<4t)  Binn'sjus.  (10  ed.  1895)  293.    As  to  the  election  of  coroners,  see  Stubb's  Coi^t. 


Hut-  of  Bng.  vol.  li.  p.  319,  239. 
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to  the  court  of  King's  Bench,  or  the  next  assizes.  Another  branch  of  his 
office  is  to  inquire  concerning  shipwrecks,  and  certify  whether  wreck  or  not, 
and  who  is  in  possession  of  the  goods.  Concerning  treasure-trove,  he  is  also 
to  inquire  who  were  the  finders,  and  where  it  is,  and  whether  any  one  be 
suspected  of  having  found  or  concealed  a  treasure;  "and  that  may  be  well 
perceived  (saith  the  old  statute  of  Edw.  I.)  where  one  Hveth  riotously, 
haunting  taverns,  and  hath  done  so  of  long  time:"  whereupon  he  might  be 
attached,  and  held  to  bail  upon  this  suspicion  only. 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriffs  substitute.  For 
when  just  exception  can  be  taken  to  the  sheriff,  (43)  for  suspicion  of  par- 
tiality, (as  that  he  is  interested  in  the  suit,  or  of  kindred  to  either  plaintiff 
or  defendant, )  the  process  must  then  be  awarded  to  the  coroner  instead  of 
the  sheriff,  for  execution  of  the  king's  writs-(t')(44) 

III,  The  next  species  of  subordinate  magistrates,  whom  I  am  to  consider, 
are  justices  of  the  peace;  the  principal  of  whom  is  the  cuslos  rotuiorum,  or 
keeper  of  the  records  of  the  county.  The  common  law  hath  ever  had  a  spe- 
cial care  and  regard  for  the  conservation  of  the  peace;  for  peace  is  the  very 
end  and  foundation  of  civil  society.  And  therefore,  before  the  present  con- 
stitution of  justices  was  invented,  there  were  peculiar  officers  appointed  by 
the  common  law  for  the  maintenance  of  the  public  peace.  Of  these  some 
had,  and  still  have,  this  power  annexed  to  other  offices  which  they  hold; 
others  had  it  merely  by  itself,  and  were  thence  named  custodes,  or  conservatores 
pacts.  {^^^  Those  that  were  so,  virtate  officii,  still  continue:  but  the  latter  sort 
are  superseded  by  the  modem  justices. 

The  king's  majesty(»)  is,  by  his  office  and  dignity  royal,  the  prin- 
*35o]  cipal  conservator  of  ttie  peace  within  all  his  dominions;(46)  *and 
may  give  authority  to  any  other  to  see  the  peace  kept,  and  to  punish 
such  as  break  it:  hence  it  isusu^y  called  the  king's  peace.  The  lord  chan- 
cellor, or  keeper,  the  lord  treasurer,  the  lord  high  steward  of  England,  the 
lord  mareschal,  the  lord  high  constable  of  England,  (when  any  such  officers 
are  in  being, )  and  all  the  justices  of  the  court  of  King's  Bench,  (by  virtue 
of  their  offices,)  and  the  master  of  the  rolk,  (by  prescription,)  are  general 
conservators  of  the  peace  throughout  the  whole  kingdom,(47)  and  may 
commit  all  breakers  of  it,  or  bind  them  in  recognizances  to  keep  it:(jc)  the 
other  judges  are  only  so  in  their  own  courts.  The  coroner  is  also  a  con- 
servator of  the  peace  within  his  own  county;(^)  as  is  also  the  sheriffi(^) 

jV)  BilttOD,  S. 


(43)  Where  execntion  od  a  judgment  obtained  b^  the  sheriff,  is  issued  to  the  Sheriff 
himself,  any  sale  thereunder  by  him  ia  absolutely  void  and  vesta  no  title  in  thepnrchaaer. 
Collins  I/.  McI,eod^/a/.,SIred.  (N.  C.)  334(1348).     Freem.  Jud.  Sales,  434  (1891}, 

(44)  By  the  act  of  Congress  Sept.  34,  1789  (i  Story's  Laws,  63,)  it  Is  provided  that,  in 
all  causes  wherein  the  marshal  or  his  deputy  shall  be  a  party,  the  wnts  and  prec«^ 
therein  shall  be  directed  to  such  disinterested  peiaonas  the  court,  or  any  justice  or  judge 
thereof,  may  appoint;  and  the  person  so  appointed  is  hereby  authorized  to  execute  and 
return  the  same. — Sharswood. 

{4S)  [Keepera  of  the  peace.] 

(46)  The  jurisdiction  of  justices  in  civil  matters  is  derived  from  Imslative  enactment 
or  constitutional  grant:  at  common  law,  they  viere  merely  saboraiiuite  magistrates 
appointed  by  the  king's  special  commission  to  administer  the  criminal  law  as  conserva- 
tors of  the  peace.  Taylor  f.  Woods,  53  Ata.  475  (1875).  See  to  same  eScct  Wentzler  k. 
Peo.,58(N.  Y.  1530(1874).  Gunisey  !•.  Lovetl,  9  Wend.  (N.  Y.)  331  (1832).  Bowjer's 
Comm.  on  Const.  Law  Eng.  (i  ed.  1846)  384- 

(47)  Crowley's caae,  3SwanstOD  Chan.  Rep.  1-65  (1818). 

The  provision  of  the  Act  of  1878,  ch.  415,  sec.  10,  conferring  jurisdiction  upon  justices 
of  the  peace  to  try,  convict  and  commit  to  the  House  of  Correction,  vagrant  and  habit- 
nally  disorderly  persons,  is  constitutional.    State  v,  Glenn,  54  Md.  597  (iSBo). 
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and  both  of  them  may  take  a  recognizance  or  security  for  the  peace.  Con- 
stables, tithing-men,  and  the  like,  are  also  conservators  of  the  peace  within 
their  own  jurisdictions,  and  may  apprehend  all  breakers  of  the  peace  and 
commit  them,  till  they  find  sureties  for  their  keeping  it.(a)(48) 

Those  that  were,  without  any  office,  simply  and  merely  conservators  of  the 
peace,  either  claimed  that  power  by  prescription  ;(i)  or  were  bound  to  exer* 
cise  it  by  the  tenure  of  their  lands;  (c)  or,  lastly,  were  chosen  by  the  free- 
holders in  fidl  county  court  before  the  sheriff;  the  writ  for  their  election 
directing  them  to  be  chosen  ' '  de  probioribus  et  potenHoribus  comitatus  sut  in 
au/ikUs pact's." id) (^g)  But  when  queen  Isabel,  the  wife  of  Edward  II.,  had 
contrived  to  depose  her  husband  by  a  forced  resignation  of  the  crown  and 
had  set  up  his  son  Edward  III.  in  his  place;  this,  being  a  thing  then  without 
example  in  England,  it  was  feared  would  much  alarm  the  people:  especially 
as  the  old  king  was  living,  though  hurried  about  from  castle  to  castle,  till  at 
last  he  met  with  an  untimely  death.  To  prevent  therefore  any  risings,  or 
other  disturbances  of  the  peace,  the  new  king  sent  writs  to  all  the 
sheriffs  in  England,  the  form  of  which  is  preserved  by  *Thomas  [*35i 
WaLsingham,  (f )  giving  a  plausible  account  of  the  manner  of  his  ob- 
taining the  crown;  to  wit,  that  it  vras  done  ipsius patris  bene pladio:{y>)  and 
withal  commanding  each  sheriff  that  the  peace  be  kept  throughout  bis  baili- 
wick, on  pain  and  peril  of  disinheritance,  and  loss  of  life  and  limb.  And  in 
a  few  weeks  after  the  date  of  these  writs,  it  was  ordained  in  parliament,  (_/~) 
that,  for  the  better  maintaining  and  keeping  of  the  peace  in  every  county 
good  men  and  lawfiil,  which  were  no  maintainers  of  evil,  or  barretors  in  the 
country,  should  be  assigned  to  keep  the  peace.  And  in  this  manner,  and 
upon  this  occasion,  was  the  election  of  the  conservators  of  the  peace  taken 
fi:t>m  the  people,  and  given  to  the  king;(^)  this  asagnment  being  construed 
to  be  by  the  king's  commission.  (A)  Butstill  they  were  only  callra  conserva- 
tors, wardens,  or  keepers  of  the  peace,  till  the  statute  34  Edw.  III.  c.  i  gave 
them  the  power  of  trying  felonies;  and  then  they  acquired  the  more  honora- 
ble appellation  of  justice5.(0 

These  justices  are  appointed  by  the  king's  special  commission  under  the 
gTMtseal,  the  form  of  which  was  settled  by  all  the  judges,  a.  d.  1590.  (7) 
This  appoints  them  all,(^)  jointly  and  severally, (51)  to  keep  the  peace,  and 
any  two  or  more  of  them  to  inquire  of  and  determine  felonies  and  other  mis- 
demeanors: in  which  number  some  particular  justices,  or  one  of  them,  are 
directed  to  be  always  included,  and  no  business  to  be  done  without  tbeil 

(a)  lAmb.  14.  (d)  Lamb.  SO. 

(6)  Lamb.  IS.  (V  BtM.  4  Edw.  UI.  o.  2.    IgKdw.  tILtt.  1,  e.  t 

\e)  Lusb.  IT.  (ll  Umb.  H 

(a)  Uunb.  Ifl.  U)  lamh.  tS. 

Id  Hlrt.i.D.  1S21.  (I)  Sn  tiM  (brm  ItMlt,  Umb.  IB.    Barn,  tit  Ju. 

(/)  Stat.  1  Edv.  nil  c  I*.  Uca*,  ( 1. 

(48)Tbe  judges  of  the  Supreme  Conrt  andof  the  several  district  courts  of  the  United 
Statea,  and  all  jndKcs  and  justices  of  the  courts  of  the  several  States,  having  authority 
by  the  laws  of  Uie  United  States  to  take  cognizance  of  offences  against  the  constitution 
and  laws  thereof,  shall  respectively  have  the  tike  power  and  authorityto  hold  to  Kcnrity 
of  the  peace  and  for  good  behavior,  in  cases  arising  nnder  the  constitution  and  laws  of 
the  United  States,  as  may  or  can  be  lawfully  exercised  by  any  judge  or  justice  of  the 
peace  of  the  respective  States,  in  cases  cognizable  t>efore  them.  Act  of  Congress,  iG  Jnly, 
1798,  B.  I.     I  Story's  Laws,  556.— Sh  ABB  WOOD. 

A  constable  serving  an  execution  in  a  civil  process,  is  a  "peace  officer"  and  may 
arrest  one  without  a  writ  of  execution  against  the  person,  and  one  resisting  arrect  ■• 
liable.    Queen  v.  Lautz.  19  Nova  Scotia  (Russell  &  G.)  2  (18S6). 

U9)  ["From  the  most  upright  and  powerful  oftheir  county  as  keepers  of  the  peace.  "J 

<5o)  [By  the  good  pleasure  of  his  father.] 

(51)  A  justice  of  the  peace  throughoat  the  State  of  New  Hampshire  has  jurisdictioti  to 
hear  and  determine  a  civil  action  in  any  county  in  the  State.  Young  v.  Bride,  13  N.  H. 
491  (1853).     Dawe  V.  Brown,  New  Found.  Sup.  Ct.  451  (Tucker,  1817). 
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presence;  the  words  of  the  commission  nmntng  thus,  "  quorum  aliquem 
veslrum  A.  B.  C.  D.  etc.  unum  esse  vo/umus;" {52)  whence  the  persons  so 
named  are  usually  called  justices  of  the  quorum.  Aud  formerly  it  was  cus- 
tomary to  appoint  only  a  select  number  of  justices,  eminent  for  their  skill 
and  discretion,  to  be  of  the  quorum,-  but  now  the  practice  is  to  advance  almost 
all  of  them  to  that  dimity,  naming  them  all  over  again  in  the  quorum  clause, 

except  perhaps  only  some  one  inconsiderable  person  for  the  sake  of 
*352]     propriety;  and  no  exception  is  now  allowable,  *for  not  expressing  in 

the  form  of  warrants,  etc.,  that  the  justice  who  issued  them  is  of  the 
quo>um.{l)  When  any  justice  intends  to  act  under  this  commission,  he  sues 
out  a  writ  of  dedimus  potestatem,  from  the  clerk  of  the  crown  in  chancery, 
empowering  certain  persons  therein  named  to  administer  the  usual  oaths  to 
him;  which  done,  he  is  at  liberty  to  act. (53) 

Touching  the  number  and  qualifications  of  these  justices,  it  was  ordained 
by  statute  18  Edw.  III.  c.  2,  that  two  or  three,  of  the  best  reputation  in  each 
county,  shall  be  assigned  to  be  keepers  of  the  peace.(54)  But  these  being 
found  rather  too  few  for  that  purpose,  it  was  provided  by  statute  34  Edw. 
III.  c.  I ,  that  one  lord,  and  three  or  four  of  the  most  worthy  men  in  the 
county,  with  some  learned  in  the  law,  shall  be  made  justices  in  every  county. 
But  afterwards  the  number  of  justices,  through  the  ambition  of  private  per- 
sons, became  so  large,  that  it  was  thought  necessary,  by  statute  12  Ric.  II. 
c.  10,  and  14  Ric.  II.  c.  11,  to  restrain  them  at  first  tosix,  and  afterwards  to 
eight  only.  But  this  rule  is  now  disregarded,  and  the  cause  seems  to  be  (as 
Lambard  observed  long  ago)(m)  that  the  growing  number  of  statute  laws, 
committed  from  time  to  time  to  the  charge  of  justices  of  the  peace,  have 
occasioned  also  (and  very  reasonably)  their  increase  to  a  larger  number. 
And,  as  to  their  qualifications,  the  statutes  just  cited  direct  them  to  be  of  the 
best  reputation,  and  most  worthy  men  in  the  county;  and  the  statute  13  Ric, 
II.  c.  7  orders  them  to  be  of  the  most  sufficient  knights,  esquires,  and  gen- 
tlemen of  the  law.  Also  by  statute  2  Hen.  V.  st.  i,  c.  4,  and  st.  2,  c.  i, 
they  must  be  resident  in  their  several  counties.(55)  And  because,  contrary 
to  Uiese  statutes,  men  of  small  substance  had  crept  into  the  commission,  whose 
poverty  made  them  both  covetous  and  contemptible,  it  was  enacted  by  statute 
18  Hen.  VI.  c.  II,  that  no  justice  should  be  put  in  commission  if  he  had  not 
lands  to  the  value  of  20/.  per  annum.     And,  the  rate  of  money  being  greatly 

altered  since  that  time,  it  is  now  enacted  by  statute  5  Geo.  II.  c.  18, 
*353]     tti^t  every  justice,  except  *as  is  therein  excepted,  sh^l  have  100/.  per 

annum  clear  of  all  deductions; (56)  and,  if  he  acts  without  such 

(t)  Stat  36  Geo.  II.  C  27.    See  also  stat.  7  Oeo.  111.  C  21.  {m)L«mb.H. 

(53)  ["Of  whom  we  will  that  some  of  you,  A.  B.  C.  D.,  be  one."] 

(53)  Binn's  Jns.  ( loth  ed.  1895)  71. 

(54)  Gumaey  v.  Lovelt.  gWend.  (N.  V.)  321  (1831). 

(.SS)  Now,  by  Stat  26  and  27  Vict.  ch.  77,  1863,  amending  stat.  H  and  II  VvA.  C.  43, 
1848,  a  justice  has  juriBdiction  in  the  county  adjoining  the  one  in  which  he  is  resident 

(56)  By  the  tS  Geo.  II.  c.  20,  a  p«rty  to  become  a  justice  of  the  peace  must  have  io 
possession,  either  in  law  or  equity,  for  his  own  use  and  benefit,  a  freehold,  copyhold,  or 
customary  estate  for  life,  or  for  some  ereater  estate,  or  an  estate  for  some  long  term  of 


possession,  either  in  law  or  equity,  for  his  own  use  and  benefit,  a  freehold,  copyhold,  or 
customary  estate  for  life,  or  for  some  greater  estate,  or  an  estate  for  some  long  term  of 
years,  determinable  upon  one  or  morelife  or  lives,  or  for  a  certain  term  ori^nallycieated 


r  twenty-one  years  or  more,  in  lands,  tenements,  or  hereditaments,  m  England  o 
Wales,  of  the  clear  yearly  value  of  100/.  above  all  encumbrances,  etc,  or  else  must  be 
entitled  to  the  immediate  reversion  or  remainder  of  and  in  snch  lands,  etc..  leased  for  one 
or  more  lives,  or  for  a  term  determinable  on  the  death  ofone  or  more  lives,  upon  reserved 
rents  of  the  yearly  value  of  300/.;  and  he  must  take  the  oath  thereby  prescribed  of  tis 
being  so  qualified,  and  if  he  be  not  so  quali&ed  he  forfeits  100/.  for  acting.  But  by  sect. 
13,  14,  '5'  tbcre  is  a  proviso,  that  this  act  does  not  extend  to  corporation  justices,  to 
peers,  etc.,  or  the  eldest  son  or  heir  ^marent  of  any  peer  or  person  qualified  to  serve  as 
-  •—■-•--  -"■■■--  -1-:—   —  '-  -<= of  ue  board  of  green  cloth,  etc,  or  to  the  prinapal 


a  kn^ht  of  the  shire,  or  t 
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qualification,  he  shall  forfeit  too/.  This  qualification(«)  is  almost  an  equivalent 
to  the  30/.  p^r  annum  required  in  Henry  the  Sixth's  time;  and  of  thi5(o) 
the  justice  must  now  make  oath.  Also  it  is  provided  by  the  act  5  Geo.  II. 
that  no  practicing  attorney,  solicitor,  or  proctor  shall  be  capable  of  acting  as 
a  justice  of  the  peace. 

As  the  office  of  these  justices  is  conferred  by  the  king,  so  it  subsists  only 
during  his  pleasure;  and  is  determinable,  i.  By  the  demise  of  the  crown; 
that  is,  in  six  months  after.  (/)  But  if  the  same  justice  is  put  in  commis- 
sion by  the  successor,  he  shall  not  be  obliged  to  sue  out  a  new  dedtmus,  or 
to  swear  to  his  qualification  afresh  :(^)  nor  by  reason  of  any  new  commission, 
to  take  the  oaths  more  than  once  in  the  same  reign,  (r)  2.  By  express  writ 
under  the  great  seal,(f)  discharging  any  particular  person  from  being  any 
longer  justice.  3.  By  superseding  the  commission  by  writ  of  supersedeas, 
which  suspends  the  power  of  all  the  justices,  but  does  not  totally  destroy  it; 
seeing  it  may  be  revived  again  by  another  writ,  called  a  procedendo.  4.  By 
a  new  commission,  which  virtuidly,  though  silently,  discharges  all  the  for- 
mer justices  that  are  not  included  therein;  for  two  commissions  cannot  sub- 
sist at  once.  5.  By  accession  of  the  office  of  sheriff  or  coroner.  (/)  (57) 
Formerly  it  was  thought,  that  if  a  man  was  named  in  any  commission  of  the 
peace,  and  had  afterwards  a  new  dignity  conferred  upon  him,  that  this  deter- 
mined his  office;  he  no  longer  answering  the  description  of  the  commission: 
but  now  (u)  it  is  provided,  that,  notwithstanding  a  new  title  of  dignity,  the 
justice  on  whom  it  is  conferred  shall  still  continue  a  justice. 

The  power,  office,  and  duty  of  a  justice  of  the  peace  depend  on  his 
commisdon,  and  on  the  several  statutes  which  *have  created  objects  [*354 
of  his  jurisdiction.  His  commission,  first,  empowers  him  singly  to 
conserve  the  peace;  and  thereby  gives  him  all  the  power  of  the  ancient  con- 
servators at  the  common  law,  in  suppressing  riots  and  affrays,  in  taking  securi- 
ties for  the  peace,  and  in  apprehending  and  committing  felons  and  other 
inferior  criminals.  (58)  It  also  empowers  any  two  or  more  to  hear  and 
determine  all  felonies  and  other  offences;  which  is  the  ground  of  their  juris* 
diction  at  sessions,  of  which  more  will  be  said  in  its  proper  place.  And  as 
to  the  powers,  given  to  one,  two,  (59)  or  more  justices  by  the  several  statutes, 

(n)  See  BiBbap  Fleelwood-*  caIcuIbUoiu  Id  hii  (r)  Btat7  Geo.  Itl.  c.9. 

Ottonieim  Fr^iotim,  (i)  Lamb.  ST. 

(0)  Slat.  18  Geo.  II.  c  ».  h)  StM.  I  Ka.  st  1.  c.  §. 

)p)  Stat.  1  Anne,  c.  S.  (u)  eu^  I  Ed«.  VI.  c  T. 

(4)  SIBL  1  tieo.  III.  c  13. 

officers  of  the  nary,  nnder-secretarieg  of  stste,  heads  of  colleges,  or  to  the  mayors  of 
Cambridge  and  0«ford. 

It  has  been  decided  that  a  peison  to  be  (^iialified  for  the  office  must  have  a  clear  estate 
of  loo/.  per  annum  in  law  or  equity,  for  his  own  use,  in  poaaession.     Holt.  C.  N.  P.  458. 

The  acts  of  a  justice  of  the  peace  who  has  not  duly  qoalified  are  not  absolutel)'  void; 
and,  therefore,  persona  seizing  goods  under  a  warrant  of  distress,  signed  by  a  justice  who 
had  not  taken  the  oaths  at  the  general  sessions,  nor  delivered  in  the  certificate  reauired, 
are  not  trespassers,  though  the  magistrate  be  liable  to  the  penalty  and  to  beindictea.  3  B. 
&  A,  j66.— CbiTTY. 

For  qualification  of  a  justice  of  the  peace  see  38  and  39  Vict.  ch.  54,  1S75.  Chitty's 
Eng.  Stat  Tit.  J.  of  P.,  p.  68. 

I57)  A  sheriff  cannot  act  as  a  justice  during  the  year  of  hia  office;  but  neither  the 
statute  referred  to,  nor,  I  apprehend,  any  other  statute,  disqualifies  a  coroner  from  acting 
as  a  justice  of  the  peace;  nor  do  Ltie  two  offices  in  their  nature  seem  incompatible. — 
Christian. 

(58)  The  doctrine  that  nothing  will  be  intended  to  be  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  being  one  of  limited  and  inferior  jurisdiction,  except  what  appears  to 
be  so  from  the  papers  and  proceeding  in  the  case,  has  no  application  to  proceedings 
before  a  justice  sitting  aa  an  examining  court  on  mere  preliminary  investigation  of  a 
criminal  charge.    Boynton  v.  State,  77  Ala.  31  (18S4). 

(59)  Where  a  statute  requires  any  act  to  be  done  by  two'justices,  it  is  an  established 
mle,  that  if  the  act  is  of  a  judicial  nature,  or  b  the  result  of  discretion,  the  two  justices 
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which  ftom  time  to  time  have  heaped  upon  them  such  an  infinite  variety  of 
business,  that  few  care  to  undertake,  and  fewer  understand,  the  office;  they 
are  such  and  of  so  great  importance  to  the  public,  that  the  country  is  greatly 
obliged  to  any  worthy  magistrate  that,  without  sinister  views  of  his  own, 
will  engage  in  this  troublesome  service.  And  therefore  if  a  well-meaning 
justice  makes  any  undesigned  slip  in  his  practice,  great  lenity  and  indul> 
gence  are  shown  to  him  in  the  courts  of  law;  and  there  are  many  statutes 
made  to  protect  him  in  the  upright  discharge  of  his  ofBceiCic)  which,  among 
other  privileges,  prohibit  such  justices  from  being  sued  for  any  oversights 
without  notice  bdbrehand;(6o)  and  stop  all  suits  begun,  on  tender  made  of 
sufficient  amends.  But,  on  the  other  hand,  any  malicious  or  tyrannical 
abuse  of  their  ofBce  is  usually  severely  punished;  and  all  persons  who  recover 

(u)  St&t  7  Jac.  I.  c  A:  11  Joe  I.  c  12;  U  Geo.  II.  c  M. 


must  be  present  to  concur  and  join  in  it,  otherwise  it  will  be  void;  aainordenof  removBl 
Bnd  filiation,  the  appointment  of  oveiseeis,  and  the  allowance  of  the  indentare  of  a 
parish  apprentice;  but  where  the  act  is  merely  ministerial,  they  may  act  separately,  as  in 
the  allowance  of  a  poor-rate.  This  is  the  only  act  of  two  justices  which  has  yet  been 
construed  to  be  ministerial;  and  the  propriety  of  this  construction  has  been  justly  qoes- 
tioned.  4  T,  Rep,  380.  But  it  has  been  held,  that  an  order  of  removal  si^ed  by  two 
justices  separately  is  not  void  bnt  voidable,  and  can  only  be  avoided  by  an  appeal  to  the 
•essiona.     4  T.  R.  396.— Chiustiam. 

(60)  A  justice  of  the  peace  acts  ministerially  or  judicially,  JUinisUruxily.iaprraernBg 
the  peace,  hearing  charges  against  ofiendeTs,issuingsummona  or  warrants  thereon,  eicam- 
inin^  the  informant  and  his  witnesses  and  talcing  their  examinations,  binding  over  the 
parties  and  witnesses  to  prosecute  and  give  evidence,  bailing  the  supposed  ofiender,  or 
committing  him  for  trial,  etc.  See  the  conduct  to  be  observed,  I  Chitty's  Crim.  L.  31  to 
116.  In  cases  where  a  magistrate  proceeds  ministerially  rather  than  judicially,  if  he  acts 
illegally  he  is  liable  to  an  action  at  the  suit  of  the  party  injured;  as  if  he  maliciouslv 
issues  a  warrant  for  felony,  without  previous  oath  of  a  felony  having  been  committed, 
a  T.  R.  335.  I  East,  64.  Sir  W.  Jones,  178.  Hob.  63.  i  Bulst.  64.  So  if  he  refusesan 
examination  on  the  statute  hue  and  cry.  I  Leon.  323.  Judicially,  as  when  he  convicts 
for  an  offence.  His  conviction,  drawn  up  in  due  form,  and  unaiq>ealed  against,  is  con- 
clusive, and  cannot  be  disputed  in  an  action,  (i  Brod.  &  Bing.  433.  3  Moore,  294.  16 
East,  13.  7  T.  R.  63J,  n.  a.;)  though  if  the  commitment  thereon  was  illegal,  trespass  lies, 
(Wicks  V.  Clutterbuck,  M.  T.  1814.  J.  B.  Moore's  Rep.  C.  P.;)  and  if  he  corruptly  and 
maliciously,  without  due  ground,  convict  a  party,  (Rex  v.  Price,  Caldecot,  305,)  or  refiise 
a  license,  he  is  punishable  by  information  or  indictment,  though  not  by  action.  I  Burr. 
556.  1  Burr.  653.  3  Burr.  1317,  1716.  Bac.  Ab.  Justices  of  the  Peace,  F.  i  Chitty's 
Crim.  L.  S73  to  877.  So  an  information  will  be  granted  for  improperly  granting  an  ale 
license.  See  I  T.  R.  6^3.  J.  Burn,  J.  34  ed.  4S,  tit  Alehouses.  4  T.  R.  451.  In  some 
cases  a  mere  improper  interference  appears  to  be  thus  punishable:  thus,  where  two  sets  of 
magistrates  have  a  concurrent  jurisdiction,  and  one  set  appoint  a  meeting  to  license  ale- 
houses, their  jurisdiction  attaches  so  as  to  exclude  the  others,  though  they  may  all  meet 
together  on  the  first  day;  and  if,  after  such  appointment,  the  other  set  meet,  and  grant 
^''~""""'  ""  a  subsequent  day,  the  proceeding  is  illegal,  and  subjects  tbem  to  an  indict- 


court  is  not  whether  the  act  done  be  found  on  investigation  to  be  strictly  right  o 
but  whether  it  proceeded  from  an  unjust,  oppressive,  or  corrupt  motive,  (among  wniun 
fear  and  &vor  are  generaliv  included,)  or  from  mistake  or  error  only.  In  the  latter  case, 
the  court  will  n^t  grant  the  rule.  3  B.  &  A.  433,  and  see  i  Burr.  556.  a  Burr.  1163.  3 
Burr.  1317,  1716,     I  Wils.  7.     i  Term.  Rep.  6gi.— Chitty. 

By  the  act  of  i8S3  justices  of  the  peace  are  still  appointed  by  the  chancellor  upon  the 
nomination  of  the  loni.  lieutenant  of'each  county.  The  duties  which  Americans  associate 
with  the  oifice  of  justice  of  the  peace  are  exercised  in  England,  not  bv  the  bench  of 
justices  sitting  in  quarter  sessions, —they  constitute  a  criminal  court  of  very  extensive 
jurisdiction^ut  by  the  justices  singly,  sitting  either  formally  or  informally.     A  single 


justice  may  conduct  the  preliminary  examination  of  a  person  charged  with  c 
may  commit  for  trial  if  reasonable  ground  for  suspicion  d>e  proved.  A  single  justice  also 
can  issue  search  warrants  to  the  constabulary  for  the  detection  of  crime.  The  State; 
Wilson,  p  407  et  seg.  For  a  full  account  of  the  powers  of  justices  of  the  peace  since  the 
reform  of  local  administration  proposed  by  the  ministry  of  Lord  Salisbuiy  in  the  spring 
of  1888,  see  Chitty's  Eng.  SUts.  (1894),  Tide  Justices  of  the  Peace,  vol  6. 
316 
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a  verdict  against  a  justice,  for  any  wilful  or  malicious  injury,  are  entitled  to 
double  costs.(6i) 

It  is  impos^ble  upon  our  present  plan  to  enter  minutely  into  the  particu- 
lars of  the  accumulated  authority  thus  committed  to  the  chai^^  of  these 
magistrates.  I  must  therefore  refer  myself  at  present  to  such  subsequent 
parts  of  these  commentaries,  as  will  in  their  turns  comprise  almost  every 
object  of  the  justices'  jurisdiction;  and,  in  the  mean  time  recommend  to  the 
student  the  perusal  of  Mr.  Lambard's  Eirenarcka  and  Dr.  Bum's  Justice  of 
the  Peace,  wherein  he  will  find  every  thing  relative  to  this  subject,  both  m 
ancient  and  modem  practice,  collected  with  great  care  and  accuracy,  and 
disposed  in  a  most  clear  and  judicious  method. 

*  I  shall  next  consider  some  officers  of  lower  rank  than  those  which     [*355 
have  gone  before,  and  of  more  confined  jurisdiction;  but  still  such  as 
are  universally  in  use  through  every  part  of  the  Idngdom. 

rV.  Fourthly,  then,  of  the  constable.  The  word  amstabie  is  frequently 
said  to  be  derived  from  the  Saxon,  koning-stapel,  and  to  signify  the  support 
of  the  king.  But,  as  we  borrowed  the  name  as  well  as  the  office  of  constable 
from  the  French,  I  am  rather  inclined  to  deduce  it,  with  Sir  Henry  Spelman 
and  Dr.  Cowel,  from  that  language;  wherein  it  is  plainly  derived  from  the 
"LaXXti  annts  stabuli,  an  officer  well  known  in  the  empire;  so  called  because, 
like  the  great  constable  of  France,  as  well  as  the  lord  high  constable  of 
England,  he  was  to  regulate  all  matters  of  chivalry,  tilts,  tournaments,  and 
feats  of  arms,  which  were  performed  on  horseback.  (62)     This  great  office  of 


(6i)TIutis,wliere  the  judge  certifies  in  court  that  the  injury  was  wilful  and  malicioiu, 
— Christian. 

Of  couree,  the  question  very  often  arises,  nnder  what  circumstances  a  magistrate  is 
entitled  to  these  protections;  va  other  words,  when  be  can  be  said  to  have  done  the  act 
complained  of  "  in  the  execution  of  his  office."  It  is  obvious  that  these  words  must  not 
be  construed  strictly,  because  the  statutes  contemplate  protection  to  persons  who  have 
unintentionally  done  wrong  and  exceeded  the  jnnsdictioa  of  their  office.  Accordingly, 
it  has  been  held  in  many  cases,  that  if  the  defendant  honestly  intended  to  act  as  a  maps- 
trate,  and  the  act  done  was  in  a  matter  within  the  jurisdiction  of  magistrates,  heiswitaio 
the  protection  of  the  statutes,  though  he  exceeded  his  powers  and  transgressed  the  bw. 
Brigga  v.  Evelyn,  a  H.  Black   114.     Weller  v.  Take,  9  East,  364.— Colerisgk. 

An  action  will  not  lie  against  a  justice  of  the  peace  for  an  act  done  judicially  and 
within  the  scope  of  his  jurisdiction,  unless  he  acts  corruptly  or  from  impure  motives. 
Gregory  v.  Brown,  4  Bibb,  aS.  Little  v.  Moore,  i  Southard,  74.  If,  however,  a  justice 
of  the  peace  issues  an  order  or  warrant  of  arrest  contrary  to  the  provisions  of  the  con- 
stitution or  for  a  matter  over  which  he  has  no  jurisdiction,  and  the  party  is  arrested,  the 
justice  is  liable  in  an  action  of  trespass,  nor  is  he  entitled  to  notice  of  such  a  suit.  John- 
aon  V.  Tompkins,  1  Baldwin,  571,  Spencer  v.  Ferry,  4  Shep.  355.  Where  the  act  done 
is  entirely  foreign  to  the  magistrate's  jurisdiction,  notice  is  not  necessary;  but  where  he 
has  a  general  jurisdiction  over  the  subject-matter  and  intended  to  act  as  a  magistrate  he 
is  entitled  to  notice.    Jones  v.  Hughes,  5  S.  &  K.  301.— Skarswood. 

Malone  Crim.  Briefs,  355  (i886).  The  granting  of  an  appeal  by  a  justice  of  the  peace, 
ia  a  judicial  afl  and  he  »  not  liable  for  error  in  refusing  it.  lordon  v.  Hanson,  49  N.  H. 
199  ( 1870).  He  must  obtain  jurisdiction  or  his  acts  are  void  and  himself  liable.  Rows 
V.  Addison,  J4  N.  H.  306  (1857).  Craig  y.  Burnett,  33  Ata,  718  (1858);  or  where  he  per- 
forms duties  purely  ministerial,  such  as  issuing  process  of  arrest,  etc. ,  he  will  be  subject 
to  the  liabilities  of  such  officers.     Place  v.  Taylor,  33  O.  S.  317  ( 1871). 

(62)  We  may  form  a  judgment  of  his  power,  and  the  condition  of  the  people  of  this 
country,  in  the  fifteenth  century,  from  the  following  clause  in  a  commission  in  the  7  Edw. 
rV.  to  Richard  earl  'Rite.Ts:— lienampoUsiatemH  audoritaUm damns etcommttHmus ad 
eo£[nosceitdum  ei  procedendutn  in  omnibus  et  singulis  causis  el  tiegolih  de  et  super 
crtmine  lasae  tnajesUUis,  seu  ipsius  occasione,  cattnsque  causis  i^uibuscunque,  summarie 
et  de  piano,  sine  strtpitu  et  figurA  judicii,  soli  facti  verilaU  tnspectd.  [We  give  and 
entnist  to  you  fiill  power  and  authority  for  taking  cognizance  of  and  proceeding  in  all 
and  every  cause  and  matter  of  and  concerning  the  crime  of  high  treason,  or  when  occa- 
sion be,  in  eveiy  other  cause,  summarily  and  clearly,  without  the  noise  and  show  of  trial, 
the  truth  of  the  fact  alone  being  inquired  into.]  .Rym.  Feed.  torn,  xi  p.  583. — 
Chusti&H. 
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lord  high  constable  hath  been  disused  in  England,  except  only  upon  great 
and  solemn  occasions,  as  the  king's  coronation  and  the  like,  ever  since  the 
attainder  of  Stafford  duke  of  Buckingham  under  king  Henry  VHI. ;  as  in 
Prance  it  was  suppressed  about  a  century  after  by  an  edict  of  Louis  XIII.  :(x) 
but  from  his  office,  says  Lambard,  (^)  this  lower  constableship  was  first  drawn 
and  fetched,  and  is,  as  it  were,  a  very  finger  of  that  hand.  For  the  statute 
of  Winchester, (^)  which  first  appoints  them,  directs  that,  for  the  better  keep- 
ing of  the  peace,  two  constables  in  every  hundred  and  franchise  shall  inspect 
all  matters  relating  to  arms  and  armorXd^) 

Constables  are  of  two  sorts,  high  constables(64)  and  petty  constables.  (65) 
The  former  were  first  ordained  by  the  statute  of  Winchester,  as  before  men- 
tioned; are  appointed  at  the  court-leets  of  the  franchise  or  hundred  over 

which  they  preside,  or,  in  default  of  that,  by  the  justices  at  their  quar- 
*356]     ter  sessions;  and  are  removable  by  the  same  authority  that  *appoints 

them,  (a)  (66)  The  petty  constables  are  inferior  officers  in  every  town 


{63I  Constables  have  been  taown  as  moat  efficient  public  officers  long  before  the  ctat 
of  Westm.  13  Ed.  I.  St.  3,  c.  6,  a.  d.  1385.  This  b  evident  fFom  a  writ  or  mandate  pre- 
served in  the  adversaria  to  Watt's  edirion  of  Matthew  Paris,  and  from  which  cc.  4,  6  of 
(he  Stat  of  Westminster  are  evidently  taken;  though  it  has,  says  Sir  Thomas  Tomlins, 
^^kitherto  escaped  the  notice  of  every  writer  oripeaker  upon  the  subject."  SceTomlin's 
Jjaw  Dictionary,  title  Constable.— Chitty. 

(64)  This  office  is  now  abolished  except  in  certain  cases,  by  the  "High  Constable's  Act" 
of  1869. 

(65)  A  constitble  cannot  in  general  enter  the  premises  of  peaceable  citizens  except  to 
setve  process,  and  may  not  break  open  dwelling-houses  to  serve  dvil  writs.  Ilsley  v. 
Nichols,  13  Pick.  370  {1831).  No  officer  can  break  open  an  outer  door  for  this  purpose. 
SnyJacker  v.  Brosse,  51  111.  357  {1869);  nor  even  to  arrest  a  defendant  on  civil  process; 
the  officer  must  corporally  seize  or  touch  the  defendant's  person,  before  he  can  justify 
breaking  and  entering  of  his  house  to  do  so.     Sydacker  v.  Brosse,  supra. 

(66)  It  should  seem  that  a  constable  cannot,  in  case  of  an  affray,  arrest  without  a  war- 
rant from  a  magistrate,  unless  an  actual  breach  of  the  peace  be  committed  in  his  presence, 
or  in  other  woras.  flagrante  delicto.  He  cannot  arrest  of  bis  own  authority,  aiter  the 
aSray  is  over,  3  Camp.  367,  371.  3  Lord  Ray.  1396.  i  Russell,  book  3,  c.  3,  on  man- 
slaughter, to  sec.  4.  and  see  a  Bar.  &  Cres.  699;  and  see  further  as  to  the  powers  and 
duties  of  constables  acting  without  warrants,  or  otherwise,  past,  4  book,  293.  1  Chit 
Crim.  Law,  3o  to  24. 

A  constable  executing  his  warrant  out  of  his  district  was  formerly  a  trespasser,  (l  H. 
Bla.  15,)  and  in  a  tate  case  it  was  held,  that  where  a  warrant  was  directed  "to  A.  B.  to 
constables  of  W.  and  to  all  other  his  majesty's  officers."  the  constables  of  W,  (their 
names  not  being  insetted  in  the  warrant)  could  not  execute  it  out  of  that  districL 
I  Bar.  &.  C.  388.  But  now,  by  5  Geo.  IV.  c.  18.  constables  may  execute  warrants  out  of 
their  precincts,  provided  it  be  within  the  jurisdiction  of  the  justice  granting  or  IwckinK 
the  same. 

It  is  the  duty  of  a  constable  to  present  a  highway  within  his  district  for  non-repair, 
and  he  is  entitled  to  the  costs  of  the  prosecution.     3  M.  &  S.  465. 

By  33  Geo.  III.  c.  55,  any  con.itable  or  parish  officer  may,  upon  complaint  upon  oath 
before  two  justices,  be  convicted  of  neglect  of  duty,  or  disob«1ience  of  any  lawful  war- 
rant or  order,  and  may  be  fined  any  sum  not  exceeding  401.;  but  he  may  appeal  to  the 
sesaiona.  And  by  5  Geo.  IV.  c.  83,  s.  11,  constables  or  peace  officers  neglecting  Uieir  duty 
are  liable  to  the  penalty  of  5/. 

With  respect  to  the  indemnity  and  protection  extended  to  constables  in  their  office,  the 
7  Ja.  I.  c  5  (made  perpetual  by  31  Ja,  I.  c.  la)  permits  them  to  plead  the  general  issue 
only  in  an  action  brought  a^iiMt  them  for  any  thing  done  concerning  their  office,  and 
gives  double  costs  if  a  verdict  be  given  for  them;  and  sec  5  requires  such  action  to  be 
brought  in  the  county  where  the  fact  was  committed. 

Formerly  the  constable  was  bound  to  take  notice  of  the  jurisdiction  of  the  justice,  inso- 
much that  if  the  justice  issued  a  warrant  in  any  matter  wherein  tie  had  no  jurisdiction, 
the  constable  was  punisbable  for  the  execution  (M  it.  Bnt  now,  by  24  Geo.  II.  c.  44.  s.  6, 
no  action  shall  be  Drought  against  any  constable,  etc.,  acting  in  obedience  to  a  justice's 
warrant,  until  demand  in  writing  signed  by  the  party  or  his  ^ent,  etc.  intending  to 
bring  snch  action,  of  the  perusal  and  copy  of  such  warrant,  and  tne  same  hath  been 
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and  parish  subordinate  to  the  high  constable  of  the  hundred,  first  instituted 
about  the  reign  of  £dw.  III.(^)  These  petty  constables  have  two  offices 
united  in  them;  the  one  ancient,  the  other  modem.  Their  ancient  office  is 
that  of  headborough,  tithing-man,  or  borsholder,  of  whom  we  formerly 
^oke,(c)  and  who  are  as  ancient  as  the  time  of  king  Alfred:  their  more 
modem  office  is  that  of  constable  merely;  which  was  appointed,  as  was 
observed,  so  lately  as  the  reign  of  Edward  III.  in  order  to  assist  the  high 
constable. ((/ )  And  in  general  the  ancient  beadboroughs,  tithing-men,  and 
borsholders  were  made  use  of  to  serve  as  petty  constables;  though  not  so 
generally,  but  that  in  many  places  they  still  continue  distinct  officers  from 
5ie  constable.  They  are  all  chosen  by  the  jury  at  the  court-leet;  or,  if  no 
court-leet  be  held,  are  appointed  by  two  justices  of  the  peace.(^) 

The  general  duty  of  all  constables,  both  high  and  petty,  as  well  as  of  the 
other  officers,  is  to  keep  the  king's  peace  in  their  several  districts;  and  to 
that  purpose  they  are  armed  with  very  large  powers,  of  arresting  and  im- 
prisoning, of  breaking  open  houses,  and  the  like;  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  most  part  put  into  these 
offices,  it  is  perhaps  very  well  that  they  are  generally  kept  in  ignorance.(67) 
One  of  their  principle  duties,  arising  from  the  statute  of  Winchester,  which 
appoints  them,  is  to  keep  watch  and  ward  in  their  respective  jurisdictions. 
Ward,  guard,  or  cuslodia,  is  chiefly  applied  to  the  daytime,  in  order  to  appre- 
hend rioters,  and  robbers  on  the  highways;  the  manner  of  doing  which  is 
left  to  the  discretion  of  the  justices  of  the  peace  and  the  constabIei(/)  the 
hundred  being,  however,  answerable  for  all  robberies  committed  therein,  by 

tb)  Spelm.  Gloii.  148.  U)  gWt  It  &  \h  CtX.  11.  c  12. 

(e)  Pace  Mb.  If)  JMl.  JuM.  c.  lU. 

(d)  UUBb.  >. 

refused  or  neglected  within  six  days  after  sack  demand.  And  in  case  the  constable  com- 
pliea  with  the  demand,  by  showing  the  warrant,  and  pennilting  a  copy  to  be  taken,  then, 
on  action  bronght,  on  production  and  proof  of  the  warrant,  a  verdict  shall  be  given  for 
the  constable,  etc.  notwithstanding  a  defect  in  the  Justice's  jurisdiction;  and  the  same 
protection  is  given  where  the  constable  is  sued  jointly  with  the  justice.  And  by  sec.  8, 
DO  action  shall  be  broueht  against  any  constable  acting  as  aforesaid,  but  within  six  months 
after  the  act  commiuea. 

The  intent  of  these  provisions  was  to  prevent  the  constable,  or  other  officer,  when  act- 
ing in  obedience  to  his  warrant,  from  being  answerable  on  account  of  any  defect  of  juria- 
diction  in  the  justice.  3  Burr,  1742-  i  Bla,  Rep.  555,  S.  C.  3  Eap.  fA.  a  M.  &  S.  359. 
And  for  cases,  etc.,  on  this  act,  see  Tidd,  S  ed.  31,  33.     i  Chit.  Crim.  Law,  68,  69. 

By  1  &  3  Geo.  IV.  c.  88,  a  severe  punishment  is  to  be  inflicted  on  persons  assaulting 
constables  to  prevent  the  apprehension  or  detainer  of  persona  charged  with  felony. 

The  statutes  37  Geo.  II.  c.  ao,  s.  a,  3  Jac.  I.  c.  10,  s.  1,  37  Geo.  II.  c.  3,  s.  i,  4,  41  Gea 
III,  U.  K.  C.  78,  s.  1,  a,  I  Geo.  IV.  c.  37,  s.  3,  and  18  Geo.  III.  c.  19,  s,  4,  relate  to  the 
expenses  of  the  constable  in  his  office;  and  see  cases  a  B.  &  A.  523.  5  B.  &  A,  180,  755, 
on  the  iS  Geo.  III.  c.  19,  a.  4, 

By  13  Geo.  II.  c.  39,  9.  8,  and  55  Geo.  III.  c.  51,  s.  la,  high  constables  are  to  account  at 
sessions.  — Chittv. 

(67]  Every  one  who  reflects  u^n  the  subject  must  surely  dissent  from  the  propoaitioa 
in  the  text,  which  contains,  by  implication,  a  censure  both  upon  the  legislature  and  the 
executive.  It  is  manifestly  abanrd  to  presume  that  a  man  who  is  ignorant  of  the  extent 
of  his  authority  is  less  likely  to  abuse  it  than  he  who  clearly  understands  its  due  limit. 
Admitting  that  the  ignorant  officer,  from  fear,  or  from  a  more  laudable  motive,  restricts 
himself  within  bounds  much  more  contracted  than  the  law  has  prescribed,  it  is  clear  he 
must  sometimes  fail  in  the  discharge  of  his  duty,  to  the  great  detriment  of  public  justice. 
How  much  better  would  it  be  that  the  duty  of  these  officers  should  be  accurately  defined, 
and  that  they  should  be  chosen  from  among  men  of  intelligence,  who  would  have  the 
good  sense  to  know  the  extent  of  their  power,  and  the  good  feeling  not  to  exceed  it  1— 
Christian. 

A  constable  may  justify  an  arrest  for  reasonable  cause  of  suspicion  alone;  and  in  this 
respect  he  stands  on  more  favorable  ground  than  a  private  person,  who  must  show,  in 
addition  to  such  cause,  that  a  felony  was  actually  committed.  Russell  v.  Shuster,  8  W. 
&  S.  308.— Sharswood. 

Bums  V.  Erben,  40  N.  Y.  463  (1869).    48  N.  H.  377  (1870), 
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daylight,  for  having  kept  negligent  guard.  Watch  is  properly  applicable  to 
the  night  only,  (being  called  among  our  Teutonic  ancestors  wackl  or 
*357]  u'<i<^<i.)(^)  and  it^beginsat  the  time  when  ward  ends  and  ends  when 
that  begins;  for,  by  the  statute  of  Winchester,  in  walled  towns  the 
gates  shall  be  closed  from  sunsetting  to  sunrising,  and  watch  shall  be  kept  in 
every  borough  and  town,  especially  in  the  summer  season,  to  apprehend  all 
rogues,  vagabonds,  and  night- walkers,  and  make  them  give  an  account  of 
themselves.  The  constable  may  appoint  watchmen  at  his  discretion,  regu- 
lated by  the  custom  of  the  place;  and  these,  being  his  deputies,  have  for  the 
time-being  the  authority  of  their  principal.  But  with  regard  to  the  infinite 
number  of  other  minute  duties  that  are  laid  upon  constables  1^  a  diversity  of 
statutes,  I  must  again  refer  to  Mr.  I^mbard  and  Dr.  Bum;  in  whose  com- 
pilations may  be  also  seen  what  powers  and  duties  belong  to  the  constable  or 
ttthing-man  indifferently,  and  what  to  the  constable  only:  for  the  constable 
may  do  whatever  the  tithing-man  may;  but  it  does  not  hold  e  converso,  the 
tithing-man  not  having  an  equal  power  with  the  constable.(68) 

V,  We  are  next  to  consider  the  surveyors  of  the  highways.  Every  parish 
is  bound  of  common  right  to  keep  the  highroads  that  go  through  it  in  good 
and  sufficient  repair;(69)  unless  by  reason  of  the  tenure  of  lands,  or  other- 
wise, this  care  is  consigned  to  some  particular  private  person.  From  this 
burthen  no  man  was  exempt  by  our  ancient  laws,  whatever  other  immunities 
he  might  enjoy:  this  being  part  of  the  trinoda  necessitas,  to  which  e\'ery  man's 
estate  was  subject;  viz. ,  expeditio  amira  koslem,  ardum  constructio,  et pontium 
reparaiio.(j6)  For,  though  the  reparation  of  bridges  only  is  expressed,  yet 
that  of  roads  also  must  be  understood;  as  in  the  Roman  law,  ad  instrudiones 
reparationesque  itinerum.  el  ponlium,  nullum  genus  hominum,  nulliusque 
dignitatis  ac  veneralionis  meritis,  cessare  oportet\h'){j\')  And  indeed  now, 
for  the  most  part,  the  care  of  the  roads  only  seems  to  be  left  to  parishes,  that 
of  bridges  being  in  great  measure  devolved  upon  the  county  at  large  by 
statute  23  Hen.  VIH.  c.  5.  If  the  parish  neglected  these  repairs,  they  might 
formerly,  as  they  may  still,  be  indicted  for  such  their  neglect;(  73)  but  it 
*358]  was  not  then  *incumbent  on  any  particular  officer  to  call  the  parish 
together  and  set  them  upon  this  work,  for  which  reason,  by  the 
statute  2  &  3  Ph.  and  M.  c.  8,  surveyors  of  the  highways  were  ordered  to 
be  chosen  in  every  parish,  (i) 

These  surveyors  were  originally,  according  to  the  statutes  of  Philip  and 


Oaataiat. 
(Ide  KOST 


C.  II,  \\.  4. 
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WKtot  tmnnt       office  ol  ._.._.  . 
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country  parlahrs,  but  ar~~  ^ 


(68)  The  peace  of  the  kingdom  1$  now  preserved,  especially  in  towns,  by  well-organized 
Bnd  efficient  bodies  of  police,  which  originated  in  the  metropolis,  in  the  year  1829,  under 
the  anapices  of  Sir  Robert  Peel,  (stat.  10  Geo.  IV.  c.  44.)  and  has  been  ever  since  grad- 
nally  and  rapidly  extending  throughout  the  three  kingdoms. — Warren. 

(69)  Eastman  v.  Co.  Clackamas,  33  Fed.  Rep.  19  (1887).  A  bridge  intended  for,  and 
used  as  a  thoroughfare,  ia  a  public  highway,  and  hence  a  work  of  internal  improvement; 
nor  does  the  fact  that  the  bndge  was  at  fitst  a  toll  bridge,  afiect  the  validity  of  the  bonds 
issued  for  its  construction — they  being  in  the  hands  of  bona  fide  holders  for  value  and 
before  maturity.    Co.  Commra.  v.  Chandler.  96  U.  S.  309  (1877). 

{70)  Sussex  v,  Strader,  aHarr,  (N.J.)  Ill  (1S40).  [Threefold  obligation,  .  .  .  vie., 
expedition  against  the  enemy,  the  conatmction  of  arsenals  and  the  repairing  of  bridges.] 

(71)  [With  respect  to  the  construction  and  repairing  of  ways  and  bridges  no  class  cri 
men  of  whatever  rank  or  dignity  should  be  exempted.] 

(73)  A  county  is  liable  in  damages  for  defective  roads,  whether  incorporated  or  not 
Bastman  v.  Co.  Clackamaa,  33  Fed.  Rpt.  39  ( 1887) . 
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Mary,  to  be  appointed  by  the  constable  and  church-wardens  of  the  parish; 
but  now  they  are  constituted  by  two  neighboring  justices,  out  of  such 
inhabitants  or  others  as  are  described  in  statute  13  Geo.  III.  c.  78,  and  may 
have  salaries  allotted  them  for  their  trouble. 

Their  office  and  duty  consists  in  putting  in  execution  a  variety  of  laws  for 
the  repairs  of  the  public  highways;  that  is,  of  ways  leading  from  one  town  to 
another:  all  which  are  now  reduced  into  one  act  by  statute  13  Geo.  III.  c.  78, 
which  enacts,  i.  That  they  may  remove  all  annoyances  in  the  highways,  or 
give  notice  to  the  owner  to  remove  them,  who  is  liable  to  penalties  for  non- 
compliance. 2.  They  are  to  call  together  all  the  inhabitants  and  occupiers 
of  lands,  tenements,  and  hereditaments  within  the  parish,  six  days  in  every 
year,  to  labor  in  fetching  materials,  or  repairing  the  highways:  all  persons 
keeping  draughts,  (of  three  horses,  &c.,)  or  occupying  lands,  being  obliged  to 
send  a  team  for  every  draught,  and  for  every  50/.  a  year  which  they  keep  or 
occupyt  persons  keeping  less  than  a  draught,  or  occupying  less  than  50/.  a 
year,  to  contribute  in  a  less  proportion ;  and  alt  other  persons  chargeable, 
between  the  ages  of  eighteen  and  sixty-five,  to  work  or  find  a  laborer.  But 
they  may  compound  with  the  surveyors  at  certain  easy  rates  established  by 
the  act.  And  every  cartway  leading  to  any  market-town  must  be  made 
twenty  feet  wide  at  the  least,  if  the  fences  will  permit;  and  may  be  increased 
by  two  justices,  at  the  expense  of  the  parish,  to  the  breadth  of  thirty  feet. 
3.  The  surv^ors  may  lay  out  their  own  money  in  purchasing  materi^  for 
repairs,  in  erecting  guide-posts,  and  making  drains,  and  shall  be 
reimbursed  by  a  rate  to  be  allowed  at  a  ^>eciat  sessions.  *4.  In  case  [*35<) 
the  personal  labor  of  the  parish  be  not  sufficient,  the  surveyors,  with 
the  consent  of  the  quarter  sessions,  may  levy  a  rate  on  the  parish,  in  aid  of 
the  personal  duty,  not  exceeding,  in  any  one  year,  t<^ether  with  the  other 
highway  rates,  the  sum  of  gd.  in  the  pound;  for  the  due  application  of  which 
they  are  to  account  upon  oath.  As  for  turnpikes,  which  are  now  pretty 
generally  introduced  in  aid  of  such  rates,  and  the  law  relating  to  them,  these 
depend  principally  on  the  particular  powers  granted  in  the  several  road  acts, 
and  upon  some  general  provisions  which  are  extended  to  all  turnpike  roads 
in  the  kingdom,  by  statute  13  Geo.  III.  c.  84,  amended  by  many  subsequent 
acts.(*) 

VI.  I  proceed  therefore,  lastly,  to  consider  the  overseers  of  the  poor;  their 
(»iginal,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII. ,  subsisted  entirely  upon 
private  benevolence,  and  the  charity  of  well-disposed  Christians.(74)  For, 
though  it  appears  by  the  mirror,(/)  that  by  the  common  law  the  poor  were 
to  be  "  sustained  by  parsons,  rectors  of  the  church,  and  the  parishioners,  so 
that  none  of  them  die  for  de^ult  of  sustenance;"  and  though,  by  the  statutes 
12  Ric.  II.  c.  7,  and  19  Hen.  VII.  c.  12,  the  poor  are  directed  to  abide  in  the 
cities  or  towns  wherein  they  were  bom,  or  such  wherein  they  had  dwelt  for 
three  years,  (which  seem  to  be  the  first  rudiments  of  parish  settlements,) 
yet,  till  the  statute  27  Hen.  VIII.  c.  55, 1  find  no  compulsory  method  chalked 
out  for  this  purpose;  but  the  poor  seem  to  have  been  left  to  such  relief  as  the 
humanity  of  their  neighbors  would  afford  them.  The  monasteries  were,  in 
particular,  their  principal  resource;  and,  among  other  bad  effects  which 
attended  the  monastic  institutions,  it  was  not  perhaps  one  of  the  least 
(though  frequently  esteemed  quite  otherwise)  that  they  supported  and 
fed  a  very  numerous  and  very  idle  poor,  whose  sustenance  depended  upon 

(»  Stat  M  0«o.  m.  C  14,  SC.  ST.  KL    It  Geo.  Hl.e.  SB.    18  Geo.  m.  C  ».  {I)  C.  l.jS. 

(74)  For  the  various  provisiona  of  the  poor  laws  id  Great  Britain  aee  Cbitty's  Eng. 
Stati.,  vol.  9,  title  Poor  uws. 
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*36o]  what  was  daily  distributed  in  alms  at  the  gates  *of  the  religious 
houses.  But,  upon  the  total  dissolution  of  these,  the  inconvenience 
of  thus  encouraging  the  poor  in  habits  of  indolence  and  beggary  was  quickly 
felt  throughout  the  kingdom:  and  abundance  of  statutes  were  made  in  the 
reign  of  king  Henry  the  Eighth  and  his  children,  for  providing  for  the  poor 
and  impotent;  which,  the  preambles  to  some  of  them  recite,  had  of  late  years 
greatly  increased.  These  poor  were  principally  of  two  sorts:  sick  and  impo- 
tent, and  therefore  unable  to  work;  idle  and  sturdy,  and  therefore  able,  but 
not  willing,  to  exercise  any  honest  employment.  To  provide  in  some  measure 
for  both  of  these,  in  and  about  the  metropolis,  Edward  the  Sixth  founded 
three  royal  hospitals;  Christ's  and  St.  Thomas's,  for  the  relief  of  the  impotent 
through  in&ncy  or  sickness;  and  Bridewell  for  the  punishment  and  employ- 
ment of  the  vigorous  and  idle.  But  these  were  Ear  from  being  sufficient  for 
the  care  of  the  poor  throughout  the  kingdom  at  large:  and  therefore,  after 
many  other  fruitless  experiments,  by  statute  43  Eliz.  c.  2,  overseers  of  the 
poor  were  appointed  in  every  parish. 

By  virtue  of  the  statute  last  mentioned,  these  overseers  are  to  be  nominated 
yearly  in  Easter-week,  or  within  one  month  after,  (though  a  subsequent 
nomination  will  be  valid, )(»>)  by  two  justices  dwelling  near  the  parish. 
They  must  be  substantial  housdiolders,  and  so  expressed  to  be  in  the 
appointment  of  the  justices.(n) 

Their  office  and  duty,  according  to  the  same  statute,  are  principally  these: 
first,  to  raise  competent  sums  for  the  necessary  relief  of  the  poor,  impotent, 
old,  blind,  and  such  other,  being  poor  and  not  able  to  work:  and  secondly, 
to  provide  work  for  such  as  are  able,  and  cannot  otherwise  get  employment: 
but  this  latter  part  of  their  duty,  which,  according  to  the  wise  regulations  of 
that  salutary  statute,  should  go  hand  in  hand  with  the  other,  is  now  most 
shamefully  neglected.  However,  for  these  joint  purposes,  they  are 
♦361]  empowered  to  *make  and  levy  rates  upon  the  several  inhabitants  of 
the  parish,  by  the  same  act  of  parliament;  which  has  been  further 
explained  and  enforced  by  several  subsequent  statutes. 

The  two  great  objects  of  this  statute  seem  to  have  been,  r.  To  relieve  the 
impotent  poor,  and  them  only,  2.  To  find  employment  for  such  as  are  able 
to  work;  and  this  principally,  by  providing  stocks  of  raw  materials  to  be 
worked  up  at  their  separate  homes,  instead  of  accumulating  all  the  poor  in 
one  common  workhouse;  a  practice  which  puts  the  sober  and  diligent  upon  a 
level  (in  point  of  their  earnings)  with  those  who  are  dissolute  and  idle, 
depresses  the  laudable  emulation  of  domestic  industry  and  neatness,  and 
destroys  all  endearing  family  connections,  the  only  felicity  of  the  indigent. 
Whereas,  if  none  were  relieved  but  those  who  are  incapable  to  get  their  liv- 
ings, and  that  in  proportion  to  their  incapacity;  if  no  children  were  removed 
from  their  parents,  but  such  as  are  brought  up  in  r3gs  and  idleness;  and  if 
every  poor  man  and  his  family  were  regularly  frimii^ied  with  employment, 
and  allowed  the  whole  profits  of  their  labor; — a  ^irit  of  busy  cheerfulness 
would  soon  diffiise  itself  through  every  cottage;  work  would  become  easy  and 
habitual,  when  absolutely  necessary  for  daily  subsistence;  and  the  peasant 
would  go  through  his  task  without  a  murmur,  if  assured  that  he  and  his 
children,  when  incapable  of  work  through  infancy,  age.  or  infirmity,  would 
then,  and  then  only,  be  entitled  to  support  from  his  opulent  neighbors. 

This  appears  to  have  been  the  plan  of  the  statute  of  queen  Elizabeth;  in 
which  the  only  defect  was  confining  the  management  of  the  poor  to  small 
parochial  districts;  which  are  frequently  incapable  of  furnishing  proper  work, 
or  providing  an  able  director.  However,  the  laborious  poor  were  then  at 
liberty  to  seek  employment  wherever  it  was  to  be  had:  none  being  obliged  to 
reside  in  the  places  of  their  settlement,  but  such  as  were  unable  or  unwilling 
(«)  Stn.  mi  (n)  2  Lord  BaTm.  ISM. 
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to  work;  and  those  places  of  settlement  being  only  such  where  they 
*were  &om,  or  had  made  their  adodt,  originally  for  three  yearsX*)     [*362 
and  afterwards  (in  the  case  of  vagabonds)  for  one  year  only.  (/) 

Afler  the  restoration,  a  very  different  plan  was  adopted,  which  has  rendered 
the  employment  of  the  poor  more  difficult,  by  authorizing  the  subdivisions  of 
parishes;  has  greatly  increased  their  number,  by  confining  them  all  to  their 
respective  districts;  has  given  birth  to  the  intricacy  of  our  poor-laws,  by 
multiplying  and  rendering  more  easy  the  methods  of  gaining  settlements; 
and,  iu  consequence,  has  created  an  infinity  of  expensive  law-suits  between 
contending  neighborhoods,  concerning  those  settlements  and  removals.  By 
the  statute  13  &  14.  Car.  II.  c,  12,  a  legal  settlement  was  declared  to  be 
gained  by  diriA  or  by  inhabilancy,  apprenticeship,  or  service  for  forty  days: 
within  which  period  all  intruders  were  made  removable  from  any  parish  by 
two  justices  of  the  peace,  unless  they  settled  in  a  tenement  of  the  annual 
value  of  10/.  The  frauds,  naturally  consequent  upon  this  provision,  which 
gavea  settlement  by  so  short  a  residence,  produced  astatute,  1  Jac.  II.  c.  17, 
which  directed  notice  in  writing  to  be  delivered  to  the  parish  officers,  before 
a  settlement  could  be  gained  by  such  residence.  Subsequent  provisions 
allowed  other  circumstances  of  notoriety  to  be  equivalent  to  such  notice 
given;  and  those  circumstances  havefrom  time  to  time  been  altered,  enlarged, 
or  restrained,  whenever  the  experience  of  new  inconveniences,  arising  daily 
from  new  regulations,  suggested  the  necessity  of  a  remedy.  And  the  doc- 
trine of  certificates  was  invented,  by  way  of  counterpoise,  to  restrain  a  man 
and  bis  family  from  acquiring  a  new  settlement  by  any  length  of  residence, 
wherever  unless  in  two  particular  excepted  cases;  which  makes  parishes  very 
cautious  of  giving  such  certificates,  and  of  course  confines  the  poor  at  home, 
where  frequently  no  adequate  employment  can  be  had. 

The  law  of  settlements  may  be  therefore  now  reduced  to  the  following 
general  heads;  or,  a  settlement  in  a  parish  may  be  acquired,  i.  By 
birth;  for,  wherever  a  child  is  first  known  *to  be,  that  is  always /n'wa  P363 
facie  the  place  of  settlement,  until  some  other  can  be  shown. (y)(75) 
This  is  also  generally  the  place  of  settlement  of  a  bastard  child  ;(r)  for  a 
bastard,  having  in  the  eye  of  the  law  no  father,  cannot  be  referred  to  his 
settlement,  as  other  children  may.(.r)  But  in  legitimate  children,  though 
the  place  of  birth  \)c  prima  facie  the  settlement,  yet  it  is  not  conclusiv^y  so; 
for  Uiere  are,  2,  Settlements  by /arra/of*',  beingUiesettlement  of  one's  father 
or  mother:  all  legitimate  children  being  really  settled  in  the  parish  where 
their  parents  are  settled,  until  they  get  a  new  settlement  for  themselves. (0 
A  new  settlement  may  be  acquired  several  ways;  as,  3,  by  marriage.  For  a 
woman  marrying  a  man  that  is  settled  in  another  parish  changes  her  own 
settlement:  the  law  not  permitting  the  separation  of  husband  and  wife.  (tt)(76) 

la)  9m%.  V>  Hen.  VII.  c  13.    1  Uw.  VI  e.  S.    S  (r)  Seepage  4S0. 

Bdw.  VI.  c.  IS.    14  Klii.  e.  h.  (»  Salk.  An. 

(p)  StU.  SeEHi-c.  4.  ((iBBlk.SaB.    2  Lord  EkTin.  1471. 


(7S)  The  piece  ofa  person's  birtb  vill  t>e  taken  to  be  bis  place  of  settlement  until  it  be 


N.,  it  was  held,  that  though  the  child  was  born  at  S.,  the  settlement  was  that  of  the 
mother  at  N. — the  father  having  absconded.  Newton  v.  Stratford,  3  Day  (Conn.)  601 
(i8ji). 

(76)  The  rule  that  the  settlement  of  a  married  woman  follows  that  of  her  husband  has 
hmg  been  the  statute  rule  of  Mass.;  it  rests  upon  common  law  aud  is  founded  on  the 
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But  if  the  man  has  no  settlement,  hers  is  suspended  during  his  life,  if  he 
remains  in  England  and  is  able  to  maintain  her;  but  in  his  absence,  or  aftef 
his  death,  or  during,  perhaps,  his  inability,  ^he  may  be  removed  to  her  old 
settlement.  (i')(77)  The  other  methods  of  acquiring  settlements  in  any  parish 
are  all  reducible  to  this  one,  of  forty  days'  residence  therein:  but  this  forty 
days'  residence  (which  is  to  be  construed  to  be  lodging  or  lying  there)  must 
not  be  by  fraud,  or  stealth,  or  in  any  clandestine  manner;  but  made  noto- 
rious by  one  or  other  of  the  following  concomitant  circumstances.  The 
next  method  therefore  of  gaining  a  settlement  is,  4,  By  forty  days'  residence, 
and  notice.  For  if  a  stranger  comes  into  a  parish,  and  delivers  notice  in 
writing  of  his  place  of  abode,  and  number  of  his  family,  to  one  of  the  over- 
seers, (which  must  be  read  in  the  church  and  registered,)  and  resides  there 
unmolested  for  forty  days  after  such  notice,  he  is  legally  settled  thereby.  (&•) 
For  the  law  presumes  that  such  a  one  at  the  time  of  notice  is  not  likely  to 
become  diargeable,  else  he  would  not  venture  to  give  it;  or  that,  in  such 
case,  the  parish  would  take  care  to  remove  him.     But  there  are  also  other 

circumstances  equivalent  to  such  notice:  therefore,  5,  Renting  for  a 
♦364]     year  *a  tenement  of  the  yearly  value  of  ten  pounds,  and  residing  forty 

days  in  the  parish,  gains  a  settlement  without  notice-,(;r)  upon  the 
principle  of  having  substance  enough  to  gain  credit  for  such  a  house.  6. 
Being  charged  to  and  paying  the  public /ajr^j  and  levies  of  the  parish;  except- 
ing those  tor  scavengers,  highways, (_)')  and  the  duties  on  houses  and  win- 
dows: (y)  and,  7,  Executing,  when  legally  appointed,  any  public  parodiial 
office  fora  whole  year  in  the  parish,  aschurch-warden,  etc.,  are  both  of  them 
equivalent  to  notice,  and  gain  a  settlement,  (a)  if  coupled  with  a  residence 
of  forty  days.  8.  Being  Hired  for  a  year,  when  unmarried  and  childless, 
and  serving  a  year  in  the  same  service;  and  9,  Being  bound  an  apprentice^ 
gives  the  servant  and  aj^rentice  a  settlement,  without  notice,  (Ji)  in  that  place 
wherein  they  serve  the  last  forty  days.  This  is  meant  to  encourage  applica* 
tionto  trades,  and  going  out  to  reputable  services.  10.  I,astly,  the  having 
an  estate  of  one's  own,  and  residing  thereon  forty  days,  however  small  the 
value  may  be,  in  case  it  be  required  by  act  of  law,  or  of  a  third  person,  as 
by  descent,  gift,  devise,  etc.,  is  a  sufBcient  settlement: (c)  but  if  a  man 
acquire  it  by  his  own  act,  as  by  purchase,  (in  its  popular  sense,  in  considera- 
tion of  money  paid,)  then  unless  the  consideration  advanced,  bona  fide,  be 
60/.,  it  is  no  settlement  for  any  longer  time  than  the  person  shall  inhabit 
thereon. (rf)  He  is  in  nocase  removable  from hisown  property;  butheshall 
not,  by  any  trifling  or  fhiudulent  purchase  of  his  own,  acquire  a  permanent 
and  lasting  settlement. 

All  persons,  not  so  settled,  may  be  removed  to  their  own  parishes,  on 
complaint  of  the  overseers,  by  two  justices  of  the  peace,  if  they  shall  adjudge 
them  likely  to  become  chargeable  to  the  parish  into  which  they  have  intruded: 

unless  they  are  in  a  way  of  getting  a  legal  settlement,  as  by  having 
*365]     hired  a  bouse  of  10/.  per  annum,  or  living  in  an  *annual  service;  for 

then  they  are  not  removable,  ie)  And  in  all  other  cases,  if  the  parish 
to  which  they  belong  will  grant  them  a  certificate,  acknowledging  them  to 

(p)  Foley,  21B,  !S1,  KS.    Burr.  Bel.  C  »M.  (al  BtaU  8  &  4  W.  and  M.  C.  U. 

{u)  mat.  la  dt  U  Car.  II.  0.  11    IJacII.clT.  1  (bi  SUt.S&4  W.  aodH.  c.  u.    aAtW.ni.clO. 

*  t  W,  and  M.  c.  It.  BO  Geo.  IT.  c.  11. 

(i)  8tat.l3JtMCar.  H.  cl£.  (e)  Salk.  524. 

(l»  8(aL  9  Oeo.  I.  c  T,  i  6.  (d)  Wat.  9  Geo.  I.  c.  7. 

)i)  SUt.  21  Geo,  IL  c  10.    IS  Oeo.  m.  c  20.  (()8alk.472. 

faighest  consideration  of  public  policy  and  tnorali^ — the  unity  of  the  maniBge  relation. 
City  Sommerville  v.  City  Boston,  lio  Mass.  576  (1876). 

(77)  Thisdoctrineof  the  revivor  ofa  maiden  aettlement  after  death  or  the  husband  was 
followed  ia  Otsego  v.  Smithfield,  6  Cowen,  763  (1817).  See  for  the  tnodem  law  on  this 
Mibject,  Chitty's  Eng.  titat  vol.  ix.  Tit.  Poor,  p.  206  et  seq. 
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be  ihetr  panshioDers,  they  cannot  be  removed  merely  because  likefy  to  be- 
come  chargeable,  but  only  when  they  become  actually  chargeable.  (/)  But 
such  certificated  person  can  gain  no  settlement  by  any  of  the  means  above 
mentioned,  unless  by  renting  a  tenement  of  lol.  per  annum,  or  by  serving  an 
annual  office  in  the  parish,  being  legally  placed  therein;  neither  can  an 
apprentice  or  servant  to  such  certificated  person  gain  a  settlement  by  such 
their  service,  (f) 

These  are  the  general  heads  of  the  laws  relating  to  the  poor,  which,  by  the 
resolutions  of  the  courts  of  justice  thereon  within  a  century  past,  are  branched 
into  a  great  variety.  (78)  And  yet,  notwithstanding  the  pains  that  have  been 
taken  about  them,  they  still  remain  very  imperfect,  and  inadequate  to  the 
purposes  they  are  designed  for:  a  fate  that  has  generally  attended  most  of 
our  statute  laws,  where  they  have  not  the  foundation  of  the  common  law  to 
build  on.  When  the  shires,  the  hundreds,  and  the  tithings  were  kept  in  the 
same  admirable  order  in  which  they  were  disposed  by  the  great  Alfred,  there 
were  no  persons  idle,  consequently  none  but  the  impotent  that  needed  relief: 
and  the  statute  of  43  Eliz.  seems  entirely  founded  on  the  same  principle. 
But  when  this  excellent  scheme  was  neglected  and  departed  from,  we  cannot 
but  observe  with  concern  what  miserable  shifts  and  lame  expedients  have 
from  time  to  time  been  adopted,  in  order  to  patch  up  the  flaws  occasioned  by 
this  neglect.  There  is  not  a  more  necessary  or  more  certain  maxim  in  the 
frame  and  constitution  of  society,  than  that  every  individual  must  contribute 
his  share  in  order  to  the  well-being  of  the  community:  and  surely  they  must 
t>e  very  deficient  in  sound  policy,  who  suffer  one  half  of  a  parish  to  continue 
idle,  dissolute,  and  unemployed,  and  at  length  are  amazed  to  find  that  the 
industry  of  the  other  half  is  not  able  to  maintain  the  whole. 


CHAPTER  X. 
OF  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS,  OR  NATIVES. 

Having,  in  the  eight  preceding  chapters,  treated  of  persons  as  they  stand 
in  the  public  relations  of  magislrates,  I  now  proceed  to  consider  such  persons 
as  fall  under  the  denomination  of  the  people.  And  herein  all  the  inferior  and 
subordinate  magistrates  treated  of  in  the  last  chapter  are  included. 

The  first  and  most  obvious  division  of  the  people  is  into  aliens  and  natural- 
bom  sul:gects.(i)     Natural-bom  subjects  are  such  as  are  bora  within  the 

</)  Stal.8&)W.III.C.m  (?)  But.  IZ  Addc,  C  Ul 

(78)  Pot  a  full  and  complete  knowledge  of  this  extensive  subject,  recourse  must  be  had 
to  Bum's  Justice,  by  Chitty,  and  Mr.  Const'a  vnluable  edition  of  Bott,  and  the  reporters 
there  referred  to.— Christian.     i8  Am.  and  Ene.  Enc.  of  Lan,  766. 

(i)  Natnral-bom  subjects  are  persons  bom  witniti  the  allegiance,  power,  or  protection 
of  the  crown  of  England,  which  terms  embrace  not  only  persons  born  within  the  domin- 
ions of  his  majeaty.  or  of  bis  homagers,  and  the  children  of  subjects  in  the  service  of  the 
king  abroad,  and  the  king's  children,  and  tile  heiis  of  the  crown,  all  of  whom  are  natnral- 
bom  anbjects  Iw  the  common  law,  but  also,  under  various  statutes,  all  persons,  though 
bom  abroad,  whose  father  and  grandfather  by  the  father's  side  were  natural-bom  sub- 
jects at  common  law,  unlese  Wa  father  or  paternal  grandfather,  through  whom  the  claim 
IS  made  was  at  the  time  of  the  birth  of  such  children  liable,  in  case  of  his  return  into  this 
Cfiuntry,  to  the  penalties  of  treason  or  felony,  or  was  in  the  actual  service  of  any  foreign 
prince  then  at  enmity  with  the  crown  of  England,  excepting  always  from  the  benefit  both 
of  the  common  law  and  of  the  statutes  those  artificers  and  manufacturers  who  are  declared 
aliens  by  s  Geo.  I.  c  27.  See  I  Chit  Com.  Law,  117,  119, 1301  but  artificers  may  now  go 
abroad.  5  Geo.  IV.  c.  97.  See  ChiHy's  Eng.  Stats.  (1894)  vol.  i,  title  Alien,  for  all 
recent  acts  on  this  subject 
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dominions  of  the  crown  of  England;  that  is,  within  the  ligeauce,  or,  as  it  is 
generally  called,  the  allegiance,  of  the  king;  and  aliens,  such  as  are  bom  out 
of  it.  Allegiance  is  the  tie,  or  ligamen,  which  binds  the  subject  to  the  king, 
in  return  for  that  protection  which  the  king  affords  the  subject. (2)  The 
thing  itself,  or  substantial  part  of  it,  is  founded  in  reason  and  the  nature  of 
government;  the  name  and  the  form  are  derived  to  us  from  our  Gothic 
ancestors.  Under  the  feodal  system,  every  owner  of  lands  held  them  in  sub- 
jection to  some  superior  or  lord,  from  whom,  or  whose  ancestors,  the  tenant 
or  vassal  had  received  them;  and  there  was  a  mutual  trust  or  confidence 
subsisting  between  the  lord  and  vassal,  that  the  lord  should  protect  the 

vassal  in  the  enjoyment  of  the  territory  he  had  granted  him,  and,  on 
*3^7]     ^l'^  *otber  hand,  that  the  vassal  should  be  faithful  to  the  lord,  and 

defend  him  against  all  his  enemies.  This  obligation  on  the  part 
of  the  vassal  was  cailieA  ^de/i/as,  or  fealty;  and  an  oath  of  fealty  was  re- 
quired, by  the  feodal  law,  to  be  taken  by  all  tenants  to  their  landlord, 
which  is  couched  in  almost  the  same  terms  as  our  ancient  oath  of  alle* 
giance,(<i)  except  that  in  the  usual  oath  of  fealty  there  was  frequently  a 
saving  or  exception  of  the  faith  due  to  a  superior  lord  by  name,  under 
whom  the  landlord  himself  was  perhaps  only  a  tenant  or  vassal.  But  when 
the  acknowledgment  was  made  to  the  absolute  superior  himself,  who  was 
vassal  to  no  man,  it  was  no  longer  called  the  oath  of  fealty,  but  the  oath 
of  allegiance;  and  therein  the  tenant  swore  to  bear  faith  to  his  sov- 
ereign lord,  in  opposition  to  all  men,  without  any  saving  or  excep- 
tion:— "amira  omnes  homines  Jidelitatem  fecit." (J))<^^  Land  held  by  this 
exalted  species  of  fealty  was  called  feudum  ligium,  a  liege  fee;  the 
vassals,  homines  ligii,  or  liege  men;  and  the  sovereign,  their  dominus  ligius 
or  liege  lord.  And  when  sovereign  princes  did  homage  to  each  other  for 
lands  held  under  their  respective  sovereignties,  a  distinction  was  always  made 
between  simple  homage,  which  was  only  an  acknowledgment  of  tenure,(f) 
and  liege  homage,  which  included   the  fealty  before  mentioned,  and  the 

(a)  3Feud.StA.T.  (A)  I  Fend.  M,  <i!)  T  Rep.  Calrln'icuc.  T. 

Persons  bom  in  transmarine  territories  belonging  to  the  king  of  England,  in  any  other 
right  than  that  of  the  English  crown,  as,  for  iostance,  the  Hanoverians  and  persons  doing 
service  to  the  king,  as  officeia  of  such  transmarine  territories,  are  not  patiiral-bom  sub- 
jects.   See  Vaugtaan,  a86. 

A  child  bom  out  of  the  allegiance  of  the  crown  of  England  is  not  entitled  to  be  deemed 
a  natural-bom  subject,  uiiless  the  father  be  at  the  time  of  the  tnith  of  the  cbild  not  a  snb- 
ject  onlj,  but  a  subject  b;^  birth.  Therefore,  children  bom  in  the  United  States  of 
■  America,  since  the  recognition  of  their  independence,  of  parents  bom  there  before  that 
time,  and  continuing  to  reade  there  afterwards,  are  aliens,  and  cannot  inherit  lands 
here,     a  Bar.  &.  Cres.  770.     4  D.  &  R.  394.  S.  C— Chitty. 

As  to  the  status  of  children  bom  while  one  of  their  parents  is  in  business  temporarily 
abroad,  see  Ludlam  v.  Ludlam,  36  N.  Y.  356  (1861);  this,  however,  is  now  no  longer  an 
open  question,  it  being  provided  by  U.  S.  Statute  (Rev.  St.  351)  tliat  "  all  children  here- 
tofore bom,  or  hereafter  bom  out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were,  or  may  be,  at  the  time  of  their  birth  citizens  thereof,  are  declared  to 
be  citizens  of  the  United  States;  but  the  rights  of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  States  "  (1855).  So,  also,  it  is  provided  by  a 
statute  passed  in  1S70  (33  Vict.  ch.  14)  that  any  natur^-txim  subject,  who  become  at  his 
birth  also  a  subject  of  any  foreign  State,  under  its  laws,  ma^  if  of  full  age  and  under  no 
disability  declare  himself  an  alien  and  cease  to  be  an  English  sut)ject  For  full  under- 
standing of  the  provisions  as  to  sailor^  soldiers,  married  women,  minors,  idiots,  etc.,  ace 
both  the  U.  S.  Suts.  and  the  Eng.  Stats,  supra. 

(3)  Readii.  Read,  5  Call  (Va.)  196  (1S04).  Indian  tribes  within  the  state  of  New  York 
are  not  aliens,  but  citizens  owing  allegiance  to  the  government,  and  maj' acquire  property 
by  purchase  or  descent  and  transmit  it  the  same  as  natural  citizens  subject  to  regulations 
protecting  them  against  imposition  and  fraud.  Jackson  v.  Goodell,  30  John.  (N.  Y.) 
187-191  (t8i3). 

(3)  ["He  bound  himself  to  fealty  against  all  men,"] 
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services  consequent  upon  it.  Thus,  when  our  Edward  III.,  in  1329,  did 
homage  to  Philip  VI.  of  France  for  his  ducal  dominions  on  that  continent,  it 
was  warmly  disputed  of  what  species  the  homage  was  to  be,  whether  liege  or 
simple  homage.  (<^)  But  with  us  in  England,  it  becoming  a  settled  priuciple 
of  tenure  that  all  lands  in  the  kingdom  are  holden  of  the  king  as  their 
sovereign  and  lord  paramount,  no  oath  but  that  of  fealty  could  ever  be  taken 
to  inferior  lords,  and  the  oath  of  allegiance  was  necessarily  confined  to  the 
person  of  the  king  alone.  By  an  easy  analogy,  the  term  of  allegiance  was 
soon  brought  to  signify  all  other  engagements  which  are  due  from  subjects  to 
their  prince,  as  well  as  those  duties  which  were  simply  and  merely 
territorial.  And  the  oath  of  allegiance,  as  administered  for  *upwardJ3  [*368 
of  dx  hundred  years,  (e)  contained  a  promise  "  to  be  true  and  faithful 
to  the  king  and  bis  heirs,  and  tmth  and  faith  to  bear  of  life  and  limb  and 
terrene  honor,  and  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 
without  defending  him  therefrom."  Upon  which  Sir  Matthew  Hale(/) 
makes  this  remark,  that  it  was  short  and  plain,  not  entangled  with  long  or 
intricate  clauses  or  declarations,  and  yet  is  comprehensive  of  the  whole  duty 
from  the  subject  to  his  sovereign.  But,  at  the  revolution,  the  terms  of  this 
oath  being  thought  perhaps  to  favor  too  much  the  notion  of  non-resistance, 
the  present  form  was  introduced  by  the  convention  parliament,  which  is  more 
general  and  indeterminate  than  the  former;  the  subject  only  promising  "that 
he  will  be  faithful  and  bear  /ra^  allegiance  to  the  king,"  without  mentioning 
"  his  heirs,"  or  specifying  in  the  least  wherein  that  allegiance  consists.  The 
oath  of  supremacy  is  principally  calculated  as  a  renunciation  of  the  pope's 
pretended  authority;  and  the  oath  of  abjuration,  introduced  in  the  reign  of 
king  William, (^)(4)  very  amply  supplies  the  loose  and  general  texture  of 
the  oath  of  allegiance;  it  recognizing  the  right  of  his  majesty,  derived  under 
the  act  of  settlement;  engaging  to  support  him  to  the  utmost  of  the  juror's 
power;  promising  to  disclose  all  traitorous  conspiracies  against  him;  and  ex- 
pressly renouncing  any  claim  of  the  descendants  of  the  late  pretender,  in  as 
clear  and  explicit  terms  as  the  English  langui^e  can  furnish.  This  oath  must 
be  taken  by  all  persons  in  any  office,  trust,  or  employment;  and  may  be 
tendered  by  two  justices  of  the  peace  to  any  person  whom  they  shall  suspect 
of  disafiection.(^)  And  the  oath  of  allegiance  may  be  tendered(i)  to  all 
persons  above  the  age  of  twelve  years,  whether  natives,  denizens,  or  aliens, 
either  in  the  court-leet  of  the  manor,  or  in  the  sheriff's  toum,  which  is  the 
court-leet  of  the  county. 

But,  besides  these  express  engagements,  the  law  also  holds  that 
there  is  an  implied,  original,  and  virtual  allegiance,  *owing  from  ^^369 
every  subject  to  his  sovereign,  antecedently  to  any  express  promise; 
and  although  the  subject  never  swore  any  feith  or  allegiance  in  form.  For  as 
the  king,  by  the  descent  of  the  crown,  is  fully  invested  with  all  the  rights, 
and  bound  to  all  the  duties,  of  sovereignty,  before  his  coronation;  so  the 
sul^ect  is  bound  to  his  prince  by  an  intrinsic  allegiance,  before  the  superin- 
duction  of  those  outward  bonds  of  oath,  homage,  and  fealty,  which  were 
only  instituted  to  remind  the  subject  of  this  his  previous  duty,  and  for  the 
better  securing  its  performance.(i)  The  formal  profession,  therefore,  or 
oath  of  subjection,  is  nothing  more  than  a  declaration  in  words  of  what  was 
before  implied  in  law;    which  occasions  Sir  Edward  Coke  v^ry  justly  to 

(o)  ntal.  13  W.  III.  c.  «. 
(A)  Stat.  1  Oeo.  I.  c.  11.  «  Oen.  m.  c  SI. 
7Rei>.0il*ln'acaK,B.  iii  alnst.  121.    1  Hal.  P.  C.  St. 

(/)  1  HkI.  p.  c.  es.  U)  1  ubi-  f.  c  «i. 


(4)  See  Century  Dictionary,  title  "Allegiance." 
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observe,  (/)  that  ' '  all  subjects  are  equally  botmden  to  their  allegiance  as  if 
tbey  had  taken  the  oath;  because  it  is  written  by  the  finger  of  the  law  in 
their  hearts,  and  the  taking  of  the  corporal  oath  is  but  an  outward  declara- 
tion of  the  same."  The  sanction  of  an  oath,  it  is  true,  in  case  of  violation 
of  duty,  makes  the  guilt  still  more  accumulated,  by  superadding  perjury  to 
treason;  but  it  does  not  increase  the  civil  obligation  to  loyalty;  it  only 
strengthens  the  social  tie  by  uniting  it  with  that  of  religion. 

Allegiance,  both  express  and  implied,  is,  however,  distinguished  by  the  law 
into  two  sorte  of  species,  the  one  natural,  the  other  local;  the  former  being  also 
perpetual,  the  latter  temporary.  (5)  Natural  allegiance  is  such  as  is  due  from 
all  men  bom  within  the  king's  dominions  immediately  upon  their  birth.  («t) 
For  immediately  upon  their  birth,  they  are  under  the  king's  protection; 
at  a  time,  too,  when  (during  their  infancy)  tbey  are  incapable  of  pro- 
tecting themselves.  Natural  allegiance  is  therefore  a  debt  of  gratitude, 
which  cannot  be  forfeited,  cancelled,  or  altered  by  any  change  of  time,  place, 
or  circumstance,  nor  by  any  thing  but  the  united  concurrence  of  the  legis- 
lature, (n)  (6)  An  Englishman  who  removes  to  France,  or  to  China, 
♦370]  owes  the  same  allegiance  *to  the  king  of  England  there  as  at  home, 
and  twenty  years  hence  as  well  as  now.  For  it  is  a  principle  of 
universal  law,((?)  that  the  natural-bom  subject  of  one  prince  cannot  by  any 
act  of  his  own,  no,  not  by  swearing  allegiance  to  another,  put  off  or  discharge 
bis  natural  allegiance  to  the  former:  for  this  uatural  allegiance  was  intrinsic, 
and  primitive,  and  antecedent  to  the  other;  and  cannot  be  devested(7)  with- 
out the  concurrent  act  of  that  prince  to  whom  it  was  first  due.  (8)     Indeed, 

(I)  1  InH.  m.  (n)  2  p.  WiDL  IZl 


(5)  So  long  as  an 
hinuelf  according  ti 
143  (1829). 

(6)  Persona  bom  in  Hanover  before  the  accession  of  the  Queen,  when  the  crowns  of 
England  and  Hanover  were  held  b^  the  same  person,  rendent  in  England  but  not  natonl- 
iied  there,  are  aliens  and  not  entitled  to  vote  for  members  of  Parhament  in  re  Stepney 
election,  etc.,  17  L.  R.  Q.  B.  Div.  54-69  (1886).  See  Regina  v.  Mahon,  i6  Up.  Can.  Q, 
B.  Rep.  195-300  (1867)  announcing  the  now  exploded  doctrine  that  allegiance  is  non- 
transferable front  one  sovereign  or  State  to  another.  The  requirements  of  our  naturaliza- 
tion laws — abjuring  all  other  allegiance,  etc — are  inconsistent  with  this  doctrine;  so, 
too,  is  the  nile,  laid  down  in  U.  S.  v.  Wyngall,  5  Hill,  16,  that  aliens  may  enlist  in  the 
army.    Story  on  Contracts,  loi  (5  ed.  1874). 

(7I  To  the  insistence,  even  to  the  bloody  wage  of  battle,  of  so  mighty  a  nation  as 
the  United  States  of  America,  whose  hospitable  shores,  for  more  than  a  century,  have 
welcomed  the  liberty-loving  fugitives  of  all  lands,  and  to  the  policy  which  demanded 
that  protection  be  accorded  those  who  had  thus  sought  it  beneath  the  broad  fCRis  of 
Amencan  citizenship,  the  right  of  expatriation  is  no  longer  seriously  questioned,  bj  the 
European  governments  by  whom  it  was  long  denied.  The  right  of  the  subjects  of 
Russia,  Prussia,  Austria  and  Mexico,  to  become  American  citizens,  is  now  conceded  by 
treaty  by  those  governments;  and  England,  long  the  most  strenuous  of  all  in  the  main- 
tenance of  the  proud  maxim  "  Once  an  Englishman,  always  an  Englishman,"  has  by  the 
Naturalization  Act  of  33  Vict.  ch.  14  (1870)  provided  that  any  English  subject  may 
become  the  naturalized  subject  or  citizen  of  any  other  foreign  State,  and  thereupon  cease 
to  be  a  British  subject 

For  a  full  discussion  of  this  question  see  i  Kent  Comm.  Lect.  4, 1  Kent  Comm.  Lect 
35;  Story  on  Const.  {  1104;  Marcy's  Cor.  Sen.  Ex.  Doc.  No.  9,  Feb.  36-1857,  HwJ- 
Nos.  I  and  41,  Sep.  1853. 

(8)  And  this  seems  to  have  guided  the  courts  both  of  England  and  America,  since  the 
peace  between  these  powers,  which  ended  in  the  declaration  and  acknowledgment  of 
the  independence  of  America.  It  has  been  detennined  that  the  effect  of  the  concurrent 
acts  of  tne  two  governments  was  to  devest  a  natural  bom  subject  of  the  British  king, 
adhering  to  the  United  States  of  America,  of  his  right  to  inherit  land  in  England;  and 
so,  in  King's  Bench,  it  has  been  determined  that  the  treaty  virtually  prevented  Ameri- 
cans adhering  to  the  crown  from  inheriting  lands  in  America.    See  the  English  ooe. 
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the  natural-born  subject  of  one  prince  to  whom  he  owes  allegiance,  may  be 
entangled  by  sut^ecting  himself  absolutely  to  another:  but  it  is  his  own  act 
that  brings  him  into  these  straits  and  difficulties,  of  owing  service  to  two 
masters;  and  it  is  unreasonable  that,  by  such  voluntary  act  of  his  own,  he 
should  be  able  at  pleasure  to  unloose  those  bands  by  which  he  is  connected 
to  his  natural  prince.  (9) 


Doc  d.  Thomas  v.  AckUtu,  3  B.  &  C.  729,  which  cites  7  Wheaton's  R.  535.  Se«  also  i 
Peters'a  C.  C.  R.  159,— Chitty, 

(9I  Sir  Michael  Poster  observes  "that  the  well-known  maxim  which  the  writeiB  upon 
oar  law  have  adopted  and  applied  to  this  case,  nemo  potest  exuere  patriam,  compre- 
hendeth  the  whole  doctrine  ot  natural  allegiance."  Fost.  184.  And  this  is  exemplified 
by  a  strong  instance  in  the  report  which  fliat  learned  judge  haa  given  or£neas  Mac- 
donald's  case.  He  was  a  native  of  Great  Britain,  but  had  received  his  education  from  his 
early  infancy'  in  France,  bad  spent  his  riper  jears  in  a  profitable  employment  in  that 
kingdom,  and  bad  accepted  a  commission  in  the  service  of  the  French  Icing;  actingunder 
that  commission,  he  was  taken  in  arms  against  the  king  of  England,  for  which  he  was 
indicted  and  convicted  of  high  treason,  hut  was  pardoned  upon  condition  of  his  leaving 
the  kingdom  and  continuing  abroad  during  his  life.     lb.  59. 

This  is  certainly  an  extreme  case;  and  we  should  have  reason  to  think  onr  law 
deficient  in  justice  and  humanity  if  we  could  not  discover  any  intermediate  general  limit 
to  wliicli  the  law  conld  be  relaxed  consistently  with  sound  policy  or  the  public  safety. 
— Christian. 

The  writers  on  pnbllc  law  have  spoken  rather  loosely,  bnt  generally  in  &Tor,  of  the 
right  of  a  subject  or  citizen  to  abandon  his  native  country,  unless  there  be  some  positive 
r^traint  by  law  or  he  is  at  the  time  in  possession  of  a  public  trust,  or  unless  his  country 
be  in  distress  or  at  war,  or  stands  in  need  of  his  assistance.  It  is  plain  that  any  excep- 
tions destroy  the  rule,  especially  such  as  those  just  mentioned.  It  amounts  to  saying 
that,  when  a  society  has  no  reason,  the  removal  of  a  member  ought  not  be  opposed. 
Cicero  regarded  it  as  one  of  the  firmest  foundation  of  Roman  lib^y  that  the  Roman 
citizen  hiS  the  privilege  to  stay  or  renounce  his  residence  at  pleasure;  out  this  isdifferent 
from  the  unqualified  nght  of  expatriation.  The  question  has  been  frequently  discussed 
in  the  courts  of  the  United  States;  and,  though  never  expressly  decided.  Chancellor 
Kent,  from  a  historical  review  of  these  discussions,  concludes  that  the  better  opinion  is 
that  a  citizen  cannot  renounce  his  allef^ance  without  permission  to  be  declared  by  law, 
and  that,  as  there  is  no  existing  legislative  regulation  in  the  case,  the  rule  of  the  English 
common  \&w~netno  potest  exuere  patriam  [no  one  can  expatriate  himself  ]— remains 
unaltered,  a  Kent's  Com.  449.  Judge  Patterson  expressed  the  opinion,  that  though  the 
legislature  of  a  particular  State  should  by  law  specify  the  lawful  causes  of  expetnation 
and  prescribe  the  manner  in  which  it  might  be  effected,  the  emigration  could  only  aflect 
the  local  allegiance  of  the  party,  and  would  not  draw  alter  it  a  renunciation  of  the 
higher  allegiance  doe  to  the  United  States.  ,1  Dallas,  133.  Professor  Tucker  takes  an 
entirely  different  view,  and  has  come  to  a  diSferent  conclusion.  Tucker's  BIsckstone, 
Appendix,  note  K. 

There  are  practical  dilSculdes  which,  in  all  probability,  will  ever  prevent  any  legisla- 
tive actio'i.  However,  as  for  all  commercial  purposes,  even  in  time  of  war,  the  national 
character  is  determined  exclusively  by  domicile,  without  rejprd  either  to  natural  or 
acquired  allegiance,  and  as  it  would  offend  the  sense  of  humanity  of  enlightened  nations 
at  present  to  treat  as  criminals,  persons  who,  by  the  silent  acquiescence,  and  therefore 
the  presumed  consent,  of  the  country  of  their  birth,  had  removed  their  fortunes  and 
assumed  new  duties  of  obedience  in  other  countries,  if  even  they  should  be  taken  in 
arms  against  their  native  country,  the  question  is  not  of  immediate  practical  moment. 
Though  Great  Britain  has  never  formally,  yet  she  has  really  in  fact,  ammdoned  her  once 
•Merted  right  to  impress  her  native  subjects  on  board  of  foreign  merchantmen;  the  right 
of  visitation  and  search  of  public  national  armed  vessels  for  that  purpose  was  never  asserted. 

In  case,  however,  of  revolutions,  it  is  reco^iied  as  law— at  least  in  this  country— that 
persons  dissatisfied  with  the  change  have  a  n^ht  to  remove  with  their  effects,  provided 
that  right  be  exercised  within  a  reasonable  time.  The  sound  and  prevailing  doctrine 
now  is.  that  by  the  treaty  of  peace  of  1783,  Great  Britain  and  the  United  States  became 
respectively  entitled,  as  against  each  other,  to  the  allegiance  of  all  persons  who  were  at 
the  time  adhering  to  the  governments  respectively,  and  that  those  persons  became 
aUens  in  respect  to  the  government  to  which  they  did  not  adhere.  Of  course  all  persons 
bom  in  the  United  States  had  the  right  to  adhere  or  not  to  the  new  government,  as  they 
m^ht  elect. 

There  is  this  difference  between  the  decisions  of  the  English  and  American  courts, — 
a  diiSerence  which  seems  naturally  to  result  from  their  different  national  positions  in 
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Local  allegiance  is  such  as  is  due  from  an  alien,  or  stranger  bom,  for  so 
long  time  as  becontinueswithin  the  king's  dominion  and  protection,  (^)(io) 
and  it  ceases  the  instant  such  stranger  transfers  himself  from  this  kingdom  to 
another.(ii)  Natural  allegiance  is  therefore  perpetual,  and  local  temporary 
only;  and  that  for  this  reason,  evidently  founded  upon  the  nature  of  govern- 
ment, that  allegiance  is  a  debt  due  from  the  subject,  upon  an  implied  cou- 
tract  with  the  prince,  that  so  long  as  the  one  affords  protection,  so  long  the 
other  will  demean  himself  faithfully.  As  therefore  the  prince  is  always  under 
a  constant  tie  to  protect  his  natural-bom  subjects,  at  all  times  and  in  all 
countries,  for  this  reason  their  allegiance  due  to  him  is  equally  universal  and 
permanent.  But,  on  the  other  hand,  as  the  prince  affords  his  protection  to 
an  alien  only  during  his  residence  in  this  realm,  the  allegiance  of  an  alien  is 
confined,  in  point  of  time,  to  the  duration  of  such  his  residence,  and,  in  point 
of  locality,  to  the  dominions  of  the  British  empire.  Prom  which  considera- 
tion Sir  Matthew  HateC^)  deduces  this  consequence,  that  though  there  be  a 
usurper  of  the  crown,  yet  it  is  treason  for  any  subject,  while  the 
*37']  usurper  is  in  full  possession  of  the  sovereignty,  to  *  practice  any  thing 
against  his  crown  and  dignity:  wherefore,  although  the  true  prince 
regain  the  sovereignty,  yet  such  attempts  against  the  usurper  (unless  in 
defence  or  aid  of  the  rightful  king)  have  been  afterwards  punished  with 
death;  because  of  the  breach  of  that  temporary  allegiance  which  was  due  to 
him  as  king  de  facto. {12)  And  upon  this  footing,  after  Edward  IV.  recov- 
ered the  crown,  which  had  been  long  detained  from  his  house  by  the  line  of 
Lancaster,  treasons  committed  against  Henry  VI.  were  capitaUy  punished, 
though  Henry  had  been  declared  a  usurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  applica- 
ble not  only  to  the  political  capacity  of  the  king,  or  regal  ofBce,  but  to  his 
natural    person,   and    blood-royal;    and    for    the  misapplication  of    their 

Cp)  TRep.e.  (q)  IBal.  p.  C.«0; 

referettce  to  the  question.  The  former  adopt  the  date  of  the  definitive  treaty  of  peace  bj 
which  the  indepeudence  of  the  United  States  was  acknowledged,  vis.  Sept.  3,  1783,  as  the 
period  when  the  change  took  place.  The  American  courts  assume  the  date  of  the  Decla- 
ration of  Independence,  July  4,  1776,  as  that  period.  2  Barnwell  &  Cressw.  7*9.  5  ibid. 
771.     3  Petera,  99.     I  Dallas,  53.     1  Cranch.  379.     4  ibid.  309. — Sharswood. 

( 10)  An  alien  has  no  rigtit  upon  any  principle  of  municipal  or  international  law  to 
claim  exemption  from  the  consequences  of  his  own  voluntary  engagement,  whether  for 
military  or  any  other serrice.  This  is  well  settled.  Vattel  bk.  i.  ch.  ip,  aec.  313.  U.  S. 
V.  Cottinghom,  i  Robinson  (Va.)  635  (1843);  that  au  alien  may  commit  treason  or  mis- 
prision of  treason.  See  U.  S.  v.  Carlisle,  16  Wall.  147  (187a).  This  was  a  case  of  an 
English  subject  engaged  in  the  manufacture  of  saltpetre  in  Alabama  in  iS6a,  and  selling 
it  to  the  Confederate  States,  and  re-aSrmed  the  doctrine  of  Hanover  v.  Doane,  13  Wall. 
341,     1  Walt.  404  and  7  Blatch,  391. 

For  an  examination  of  how  one's  domicile  may  be  changed  see  Story's  Confl.  Laws  {46, 
and  Summervitle  v.  Summerville,  5  Ves.  760. 

(11)  Mr.  J.  Foster  informs  us  that  it  was  laid  down  in  a  meeting  of  all  the  judges,  that 
"  if  an  alien,  seeking  the  protection  of  the  crown,  and  having  a  family  and  eifecta 
here,  should,  during  a  war  with  his  native  country,  go  thither,  and  there  adhere  to  the 
king's  enemies,  _fi}r  purposes  of  hostility,  he  may  be  dealt  with  as  a  traitor."    Post.  iSj. 

^^HRISTIAN. 

The  question  might  at  this  day  probably  well  admit  of  re-argument.  The  text  appears 
to  me  to  be  the  better  doctrine.  For  suppose  that,  on  his  return  to  the  dominions  of  his 
soverei);n  to  whom  he  was  owing  his  natural  allegiance,  such  sovereign  should  compel 
his  taking  arms,  can  it  be  justly  argued  that  either  way  he  must  be  punished, — by  his 
natural  sovereign  if  he  disobey,  and,  by  the  adopted  sovereign,  put  to  death  for  appear- 
ing or  taking  arms  against  him  ?  But  lord  Stowel  bos,  I  believe,  lately  determined  con- 
formably with  the  authority  mentioned  by  Mr.  J.  Foster.— CHrmr, 

\)  "the  principle  is  too  well  settled  to  be  discussed  that  acts  of  officers  de  facto,  or  the 
.  -r  .i-.r.j .1.. — L  .1. m J.  .- -g  ^jj  g^j  effectnal. 
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allegiance,  viz.  to  the  regal  capacity  or  crown,  exclusive  of  the  person  of  the 
king,  were  the  Spencers  banished  in  the  reign  of  Hdward  ll.{r)  And  from 
hence  arose  that  principle  of  personal  attachment,  and  affectionate  loyalty, 
which  induced  our  forefathers  (and,  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them,  life,  fortune,  and 
family,  in  defence  and  support  of  their  liege  lord  and  sovereign.  (13) 

This  allegiance,  then,  both  express  and  implied,  is  the  duty  of  all  the  king's 
subjects,  under  the  distinctions  here  laid  down,  of  local  and  temporary,  or 
universal  and  perpetual.  Their  rights  are  also  distinguishable  by  the  same 
criterions  of  time  and  locality;  natural-bom  subjects  having  a  great  variety 
of  rights,  which  they  acquire  by  being  bom  within  the  king's  ligeance,  and 
can  never  forfeit  by  any  distance  of  place  or  time,  but  only  by  their  own  mis- 
behavior: the  explanation  of  which  rights  is  the  principal  subject  of  the  two 
first  books  of  these  commentaries.  The  same  is  also  in  some  degree  the  case  of 
aliens;  though  their  rights  are  much  moredrcumscribed,  being  acquired  only 
by  residence  here,  and  lost  whenever  they  remove.  I  shall  however, 
here  endeavor  to  chalk  out  some  of  the  principal  lines,  whereby  *they  P373 
are  dintinguished  from  natives,  descending  to  further  particulars 
when  they  come  in  course. 

An  alien  bom  may  purchase  lands,  or  other  estates:  but  not  for  bis  own 
use,  for  the  king  is  thereupon  entitled  to  them.(f)(i4)     If  an  alien  could 
acquire  a  permanent  property  in  lands,  he  must  owe  an  allegiance,  equally 
(r)  1 H^.  p.  c.  «7.  (•)  Co.  un.  3. 

(13)  Sir  William  Wyndham  said,  that  vere  he  to  find  the  crown  dangling  in  a  bnih  be 
would  stand  by  and  defend  it  to  the  last  How  much  matter  of  regret  would  it  be  that 
the  stunt  of  an  expression  of  service  and  loyalty  ao  fine,  so  just,  and  so  exalted  should 
ever  be  wasted  upon  a  sovereign  who  migbt  be  unacquainted  with  bia  pe<qile'B  WFonga 
nntil  heshould  bear  of  tbem  in  tbeir  remonstrances  !~Chittv. 

( 14)  The  common  law  of  this  country  has  always  been  jealmis  of  foreigners;  from  the 
conquest  till  upwards  of  two  hundred  years  afterwards,  it  does  not  appear  that  strangers 
were  permitted  to  reside  in  England  even  on  account  of  commerce  beyond  a  limited  time, 
except  by  a  special  warrant,  for  they  were  considered  only  aa  sojourners  cotning  to  a  fair 
or  market,  and  were  obliged  to  employ  their  landlords  as  brokers  to  buy  and  sell  their 
commodities;  and  we  find  that  one  stranger  was  often  arrested  for  the  debt  or  punished 
for  the  misdemeanor  of  another,  as  if  alTstrangers  were  to  be  looked  npon  as  a  people 
with  whom  the  English  were  in  a  state  of  perpetual  war,  and  therefore  might  make 
reprisals  on  the  first  tbey  could  lay  hands  on.  Tucker's  Remarks  on  Naturalization  Bill, 
*.  3i  13,  '5-  *  !"*■  *M-  Rymer'a  Pisdera,  vola  i,  a,  3, 4.  i  Anderson's  History  of  Com- 
merce. 237,  342.  At  this  day  by  the  56  Geo.  III.  c.  86,  continued  in  force  by  5  Geo.  IV. 
c.  37,  for  two  years  after  passing  of  that  act,  aliens  may  by  proclamation,  etc.,  be  com- 
pelled to  depart  this  realm,  under  pain  of  heavy  penalties  fiw  neglecting  to  do  ao;  and  by 
sec.  9,  aliens,  except  domestic  servants,  must,  within  a  week  after  their  arrival  here,  pro- 
duce their  certificates  to  the  chief  roagistiate  of  Che  place,  or  to  a  justice,  or,  where  certifi* 
cate  is  tost,  deliver  an  account  of  the  particulars  under  a  penalty  for  neglecting  to  do  so- 
and  by  sec.  10,  mayors,  etc,  may  detain  aliens  suspected  of  being  dangerous  peiaons,  and 
transmit  to  the  secretary  of  state  an  account  of  their  proceedings;  by  sec  15,  no  ambas- 
sadors or  other  public  ministers  duly  authorized,  nor  their  domestic  servants  registered 
or  actually  attendant  on  tbem,  sbalT  be  deemed  aliens  within  the  act,  and  the  act  shall 
not  extend  to  aliens  not  more  than  fourteen  years  old;  by  sec.  19,  aliens  taa^4ng  quitted 
France  on  account  of  the  late  troubles  are  not  liable  to  be  arrested  for  debts  contracted 
beyond  seas,  other  than  the  dominions  of  his  majesty.  The  5.  Geo.  IV.  c.  37  enacts 
that  the  above  act  shall  not  extend  to  aliens  having  been  continually  resident  here  seven 

The  common  law  in  regard  to  aliens  has  been  greatly  changed  by  the  stat.  of  33 
Vict  ch.  14  (1870),  which  provides  that'"  real  end  personal  property  of  every  descrip- 
tion, may  be  acquired,  held  and  disposed  of  by  an  alien  in  the  same  manner  aa  by  a 
natural-bom  subject;  and  a  title  to  real  and  personal  property  of  every  description  may 
be  derived  through,  from  or  in  succession  to  an  alien,  in  the  same  manner  as  through, 
from  or  in  snccession  to  a  natural-bom  subject  Chitty'a  Eng.  Stat  Tit  Alien,  p.  8,  see 
same  statute  for  the  political  rights  of  an  alien;  also  for  the  procedure  by  which  a  British 
■abject  may  divest  himself  of  his  allegiance,  and  a  foreigner  may  becMne  naturalized. 
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permanent  with  that  property,  to  the  king  of  England,  which  would  probaUy 
be  inconsistent  with  ttiatwhidi  he  owes  to  his  own  natural  liege  lord:  besides 
that  thereby  the  nation  might  in  time  be  subject  to  foreign  influence,  (r6) 
and  feel  many  other  inconveniences.Ciy)    Wherefore  by  the  civil  law  such 

Met  on  Cont.  109  (Heaid  ed.  18S7].  Tbe  Texan  constitution  provided  that  alien* 
ahoulil  have  nine  years  time  within  which  to  become  citizens  of  the  republic  and  take 
possession  of  their  land.  Even  had  this  not  been  done,  the  title  of  such  an  alien  waa 
good  as  against  third  peisons  until  oSce-found  and  judgment  of  forfeiture.  Aerhatt  v. 
Massieu,  98  U.  S.  493  (1878).  Territory  v.  Lee,  2  Mont,  155  (1874).  Read  v.  Read,  5  Call 
(Va.)  ao8  (>3o4).  In  Michigan  it  is  held  that  neither  at  common  law,  nor  under  the 
statutes  of  that  state,  isanv  inqaest,  or  proceeding  in  the  nature  of  office-found  neceasuy 
to  7e3t  in  the  state  the  title  to  lands  escheating  for  want  of  heiis,  and  the  state  may  at 
any  time  sell  tht  lands  without  resort  to  sach  proceedings.  Crane  v.  Reeder,  31  Mich. 
73  (1876),  For  a  learned  discussion  of  tbe  question  of  alienage,  with  numerous  citations 
of  old  cases — see  the  opinion  of  Judge  Roane  in  the  case  01  Reed  ii.  Reed,  i  Munfoid 
(Va.)  613  (1810}.  Until  office-found  the  title  to  lands  bought  by  an  alien  remained  in  him 
at  common  law.  Merle  v.  Matthews,  26  Cat.  478  (1864).  Tied.  Real  Prop.  633  (i  ed. 
1S93).     Broom's  Parties  to  Actions,  85  (1843). 

In  England  there  is  at  the  present  day  no  incapacity,  as  to  property  or  contract,  inci- 
dent to  tne  political  status  of  an  alien  or  subject  01  a  foreign  state.  As  to  personal  estate 
and  contracts  there  was  no  incapacity  or  disability  at  common  law;  and  the  incapacity  of 
holding  real  estate  as  against  the  crown  which  existed  at  common  law  was  taken  awa; 
by  the  Naturalization  Act,  187a,  33  Vict,  c  14,  s.  2,  enacting  that  "real  and  personal 
property  of  every  description  may  be  taken,  acquired,  held  and  disposed  of  by  an  alien 
in  the  same  manner  in  alt  respects  as  by  a  natural-bom  British  suttject;"  except  by  sec. 
14,  "  Nothing  in  the  Act  shall  qualify  an  alien  to  be  the  owner  of  a  British  ship."  A 
forei^er  may  protect  his  rights  by  suing  in  the  courtstof  England  subject  to  giving 
security  for  costs  if  he  is  out  of  the  juriaaiction,  but  he  is  not  reouired  to  give  tecnritj 
while  within  the  jurisdiction,  though  temporarily  so  and  only  for  the  purpose  of  bringing 
the  action.  An  alien  enemy  by  reason  of  his  personal  status  as  a  subject  of  a  hostile 
State,  is  deprived  of  alt  rights  of  suing  during  the  continuance  of  war;  unless  he  has 
license  of  the  crown  to  reside  and  enjoy  his  rights.  But  the  fact  of  becoming  an  enemy 
only  suspends  his  remedies;  and  on  return  of  peace  he  resumes  the  rights  which  existed 
to  him  at  the  commencement  of  the  war  and  which  have  not  t>een  seiied  by  the  crown 
during  the  war.     Law  of  Contracts  (3d  ed.).     Leake,  p.  463. 

Jn  mis  country  the  disability  of  alienage  has  been  removed  to  a  great  extent  by  statute 
in  the  difierent  States.  Under  the  New  York  Statute,  the  children  of  a  resident  alien 
deceased  succeed  to  his  real  estate,  as  heirs,  although  they  are  themselves  non-resident 
aliens.  Goodrich  ii.  Russell,  4a  N.  V.  177  (1870);  so  in  Kentucky,  Bustache  v.  Roada- 
q^uest.  II  Bush,  (Ky.)  42  (1874),  and  in  the  former  State  an  alien  female  who  intermar- 
nes  with  a  citizen  thereby  becomes  a  citizen  capable  of  taking  and  holding  lands  by 
purchase  or  descent.  Luhrs  v.  Eimer,  80  N.  Y.  171  (1880).  Non-resident  aliens  may 
take  land  by  descent  under  the  Massachusetts  Statutes.  Lumb  v.  Jenkins,  too  Mass.  537 
(1868).  See  Cat.  Civ.  Code,  i  671.  In  a  few  of  the  States  the  common  law  still  prevada. 
Crane  v.  Reeder,  21  Mich.  24  ('870),  Sands  v.  Lynam,  37  Gratt  291  (1876).  As  it 
respects  corporations  they  have  the  right  at  common  law  to  take  bold  and  di^ose  of  real 
property  for  any  purposes  not  inconsistent  with  the  object  of  their  creation.  Ketcbum  v. 
Buffalo,  14  N.Y.  356  (1856].  Sutton  f.  Cole,  3  Mass.  239  (1807).  And  they  may  Uke  by 
all  the  usual  modes  of  acquiring  property.  Robie  v.  Sedgwick,  35  Barb.  319  (1861). 
The  Law  of  Real  Property.     Boone,  |  19. 

(16)  In  a  court  of  twenty  evenly  divided,  the  President,  the  Lieut.-Gov.,  gave  the 
affirmative  vote,  which  in  1815  held  in  New  York  that  an  alien  {an  Englishman)  dying 
intestate,  and  leaving  personal  property,  his  relatives  in  England  were  not  entitled  tOiS 
distributive  share  thereof,  but  the  wliole  went  to  his  next  of  kin  resident  in  this  State. 
Weeks  V.  Bradwell,  13  John.  (N.  Y.)  5  (1815). 

(17)  A  political  reason  may  be  given  for  thb,  which  I  think  stronger  than  any  here 
adduced.  If  aliens  were  admitted  to  purchase  and  hold  lands  in  this  country,  it  might 
at  any  time  be  in  the  power  of  a  foreign  state  to  raise  a  powerful  party  amongst  us;  for 
power  is  ever  the  concomitant  of  property. 

This  may  more  easily  be  illustrated,  by  briefly  stating  the  measures  taken  by  Russia 
prior  to  the  dismemberment  of  Poland.  For  a  considerable  time  previous  to  this  act  (an 
actwhich  has  certainly  ca.<it  an  indelible  stain  upon  the  powers  concerned  in  it)  theczanna 
sent  several  of  her  sul>jects  with  large  sums  of  money  into  Poland,  to  purchase  all  the 
estates  that  offered  for  sale;  at  the  same  time  professing  publicly  the  greatest  attachment 
to  the  interests  of  that  devoted  kingdom.  This  had  a  double  effect;  for  it  not  only  raised 
in  that  country  a  powerful  party  completely  devoted  to  her  interest;  but  it  at  tbe  same 
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contracts  were  also  made  void:(/)  but  the  priiice  had  no  such  advantage  of 
forfeiture,  thereby,  as  with  us  in  England.  Among  other  reasons  which 
might  be  given  for  our  constitution,  it  seems  to  be  intended  by  way  of  pun- 
ishment for  the  alien's  presumption,  in  attempting  to  acquire  any  landed 
property, (18)  for  the  vendor  is  not  aflFected  by  it,  he  having  resigned  his 
right,  and  received  an  equivalent  in  exchange.  Yet  an  alien  may  acquire  a 
property  in  goods,  money,  and  other  personal  estate,  or  may  hire  a  house  for 
his  habitatiou:(u)  for  personal  estate  is  of  a  transitory  and  movable 
nature;  and  besides,  this  indulgence  to  strangers  is  necessary  for  the  advance- 
ment of  trade.  Aliens  also  may  trade  as  freely  as  other  people,  only  they 
are  subject  to  certain  higher  duties  at  the  custom-bouse;  ( 19)  and  there  are 
also  some  obsolete  statutes  of  Hen.  VIII.  prohibiting  alien  artificers  to  work 
for  themselves  in  this  kingdom;  but  it  is  generally  held  that  they  were 
virtually  repealed  by  statute  5  Kliz.  c.  7.  Also,  an  alien  may  bring  an 
action  concerning  personal  property,  and  may  make  a  will,  and  dispose  of  his 
personal  estaterCwXao)  not  as  it  is  in  France,  where  the  king  at  the  death 
of  an  alien  is  entitled  to  all  he  is  worth,  by  the  droit  tTaubaine  or  Jus  albino- 
/i«,Cji:)(2i)  unless  he  has  a  peculiar  exemption.(22)  When  I  mention  these 
rights  of  an  alien,  I  must  be  understood  of  alien  friends  only,  or  such 
whose  countries  are  in  peace  with  ours;  for  alien  enemies  have  no 
*rights,  no  privilegfe,  unless  by  the  king's  special  favor,  during  the  [*373 
time  of  war.  (23) 

When  I  say  that  an  alien  is  one  who  is  bom  out  of  the  king's  dominions, 
or  allegiance,  this  also  must  be  understood  with  some  restrictions.  (24)  The 
common  law,  indeed,  stood  absolutely  so,  with  only  a  very  few  exceptions; 
so  that  a  particular  act  of  parliament  became  necessary  after  the  restora- 
tion,(_j')  "for  the  naturalization  of  the  children  of  his  majesty's  English 
subjects,  horn  in  foreign  countries  during  the  late  troubles. "(25)  And  this 
maxim  of  the  law  proceeded  upon  a  general  principle,  that  every  man  owes 


tine,  and  in  the  same  ratio,  devested  a  large  proportion  of  power  and  influeitce  from  the 
nobles.  This  proved  a  solid  foundation  for  her  aubaequent  acts;  for  afterwards,  when  she 
laid  adde  the  veil  which  covered  her  designs,  the  country  was  so  enfeebled  by  the  meas- 
ures she  had  taken,  that,  notwithstanding  the  glorious  and  persevering  struggles  of  a 
Koficinsiko,  it  fell  an  easy  prey  to  her  rapacity,— ChiTTV. 

(18)  The  reason  given  by  Pollock  and  Maitlandisniore  candid,  though  less  complaisant, 
to  roTalty,  than  Blackstone's,  "  the  truth  is  in  the  course  of  the  thirteenth  centuiy,  our 
kings  acquired  the  habit  of  seizing  the  lands  of  Normans  and  other  Frenchmen;  already 
there  is  the  cry  '  England  for  the  English.'  "  i  Poll.  &  Mait.  Hist  Com.  Law,  p.  448. 
(I895)._ 

e  city  duties,  by  stat.  34  Geo.  II.  bL  3.  c.  16.— ChTTTV. 


&!fi 


)  [The  right  of  inheriting  the  estate  of  an  alien  at  his  death;  or  alien  law.] 


but  the  code  civil  has  restrained  the  (^ration  of  these  laws  to  the  nations  of  those  ct 
tries  in  which  no  such  right  exists  against  Frenchmen.    See  Code  Civil,  i.  i.  tiL  i,s.  11, 
— Coleridge. 

(23)  Until  all  ransoms  of  captured  ships  and  property  were  prohibited  by  12  Geo.  III. 
c.  as,  an  alien  enemy  could  sue  in  our  courts  upon  a  ransom  bill.  Lord  Mansfield,  in  a 
case  of  that  kind,  declared  that  "  it  was  sound  policy,  as  well  as  good  morality,  to  keep 
faith  with  an  enemy  in  time  of  war.  This  is  a  contractwhicharisesout  of  a  state  of  hos- 
tility, and  is  to  be  governed  by  the  law  of  nations,  and  the  eternal  rules  of  justice." 
Doug.  635-— Cbristian. 

(a4)  Miller  v.  Miller,  18  Hun.  {N.  Y. )  518  (1879).  Children  bom  abroad  of  parents 
who  were  in  the  service,  or  under  the  allegiance  of  a  foreign  prince  or  king,  or  who  have 
atgured  their  allegiance  and  been  naturalized  in  such  country,  are  aliens;  but  children 
bom  in  England  or  America  of  purents  residing  in  the  country,  are  entitled  to  all  the 
privileges  of  citizens.    Story  on  Contracts,  91  (5  ed.  1874). 

(35)  For  the  present  law  on  this  subject  see  33  and  34  Vict  c,  102  (1870). 
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natural  allegiance  where  he  is  born,  and  cannot  owe  two  such  allegiances,  or 
serve  two  masters,  at  once.(26)  Yet  the  children  of  the  king's  ambassadors 
born  abroad  were  always  held  to  be  natural  subiects:(^)  for  as  the  father, 
though  in  a  foreign  country,  owes  not  even  a  local  allegiance  to  the  prince 
to  whom  he  is  sent;  so,  with  regard  to  the  son  also,  he  was  held  (by  a  kind 
of/w//m/n<«»()C27)  to  be  bom  under  the  king  of  England's  allegiance,  repre- 
sented by  his  father  the  ambassador.  To  encourage  also  foreign  commerce, 
it  was  enacted  by  statute  25  Edw.  III.  st.  2,  that  all  children  bom  abroad, 
provided  both  their  parents  were  at  the  time  of  the  birth  in  allegiance  to  the 
king,  and  the  mother  had  passed  the  seas  by  her  husband's  consent,  might 
inherit  as  if  boni  in  England;  and  accordingly  it  hath  been  so  adjudged  in 
behalf  of  merchants.(a)  But  by  several  more  modern  statutes(A)  these 
restrictions  are  still  further  taken  off;  so  that  all  children,  bora  out  of  the 
king's  ligeance,  whose  fathers  (or  grandfathers  by  the  father's  side)  were 
natural-born  subjects,  are  now  deemed  to  be  natural-born  subjects  them- 
selves to  all  intents  and  purposes;  unless  their  said  ancestors  were  attainted, 
or  banished  beyond  sea,  for  high  treason;  or  were  at  the  birth  of  such  chil- 
dren in  the  service  of  a  prince  at  enmity  with  Great  Britain. (28  )  Yet  the 
grandchildren  of  such  ancestors  shall  not  be  privileged  in  respect  of  the 
alien's  dutj-,  except  they  be  protestants,  and  actually  reside  within  the  realm; 
nor  shall  be  enabled  to  claim  any  estate  or  interest,  unless  the  claim  be  made 
within  five  years  after  the  same  shall  accrue.  (29) 

The  children  of  aliens,  bom  here  in  England,  are,  generally  speaking, 

♦374]     natural-bora  subjects,(3o)  and  entitled  to  all  the  *privileges  of  such. 

In  which  the  constitution  of  France  differs  from  ours;  for  there,  by 

^t\t  jus  albinatus,  if  a  child  be  born  of  foreign  parents,  it  is  an  alien,(i:)(3i) 

(ft  T  Rep.  IB.  II 

<a)  OiD.Or.eOI.    Uw.  91.    J«nk.  Ceat.  I.  j< 

!361  For  tbe  convention  between  England  and  America  Me  3s  and  36  Vict  c.  39. 
37)  [A  return  of  one  who  had  gone  to  aojoum  elsewhere,  or  hod  been  taken  by  the 
enemy,  to  his  own  conntrv,  tight,  and  estate,  again.— A  recovery.] 

(i8>  A  married  woman  is  the  subject  of  the  State  of  which  her  husband  ia  for  the  time 
being  a  subject 

(39)  Persons  heretofore  bom,  or  hereafter  to  be  bom,  out  of  th^  limits  and  jurisdiction 
of  the  United  States,  whose  fathers  were  or  shall  be  at  the  time  of  their  birth  citizens  of 
the  United  States,  shall  be  deemed  and  considered,  end  are  hereby  declared  to  tie,  citizens 
of  the  United  States.  Provided,  however,  that  tbe  rights  of  citizenship  shall  not  descend 
to  persons  whose  lathets  never  resided  ia  the  United  States. 

Any  woman  who  might  lawfully  be  naturalized  under  the  existing  laws,  married,  or 
who  shall  be  married,  to  a  citizen  of  the  United  States,  shall  be  deemed  and  talcen  to  be 
a  citizen.  Act  of  Congress  10  Feb.  1855.  10  Stat  at  Large,  604.  atat.  7  &  8  Vict.  c.  60. 
makes  the  same  provision  as  to  women. 

The  children  of  a  British  mother  married  to  a  foreigner  are  aliens,  if  bom  abroad. 
Duroure  v.  Jones,  4  T.  R.  300.  The  language  of  the  act  of  Congress  implies  the  same.-^ 
Sharswood. 

So  much  doubt,  however,  hangs  over  this  subject  that  a  case  arose  a  few  years  ago  in 
which  a  part^,  whose  grandfather  had  been  bom  out  of  the  British  dominions,  wished 
to  establish  his  rights  as  a  British  subject;  and  the  opinions  of  the  most  eminent  lawyen 
in  the  country  were  taken  on  the  question,  five  of  wnom  thought  that  he  could  inherit, 
and  five  that  he  could  not.  On  the  other  hand,  the  earl  of  Athlone,  seventh  in  descent 
from  Godart  de  Ginchell,  created  by  kin^  William  in  March,  i69[-93,  earl  of  Athlone, 
and  wtio  claimed  to  take  his  seat  in  the  Insh  house  of  peers  in  1795,  (more  than  a  cen- 
tury after  the  family  had  left  these  kingdoms  to  reside  in  Holland,)  was  admitted  b^  that 
assembly  to  be  a  native-bom  subject  of  the  British  crown,  and  he  took  his  inheritance 
within  the  ligeance  of  the  king  accordingly.  Vide  Report  on  the  Laws  affecting  Aliens, 
June,  1843.— Harcravs. 

(30)  Unless  the  alien  parents  are  acting  in  the  realm  as  enemies;  for  my  lord  Coke  says, 
it  is  not  arluui  nee  solum,  but  their  being  born  within  the  allegiance  and  under  the  pro- 
tection of  the  king.    7  Co.  18,  a.— Christian. 

(31)  But  now  a  child  bora  in  France  of  foreign  parents  may,  within  a  year  after  attain- 
ing twenty-one  years,  claim  the  character  of  a  Prenctatnan,  declaring,  if  not  then  resident 
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A  denizen  is  an  alien  bom,  but  wbo  has  obtained  ex  donvtione  reghi^yt) 
letters  patent  to  make  him  an  English  subject;  a  high  and  incommunicable 
branch  of  the  royal  prerogative,  (rf  )  A  denizen  is  in  a  kind  of  middle  state 
between  an  alien  and  natural-bom  subject,  and  partakes  of  both  of  them. 
He  may  take  lands  t>y  purchase  or  devise,  which  an  alien  may  not;  but  can- 
not take  by  inheritance :(^)  for  his  parent,  through  whom  he  must  claim, 
being  an  alien,  had  no  inheritable  blood;  and  therefore  could  convey  none 
to  the  son.  And,  upon  a  like  defect  of  hereditary  blood,  the  issue  of  a 
denizen,  bom  before  denization,  cannot  inherit  to  him;  but  his  issue  bom 
after  may.if)  A  denizen  is  not  excused(^)  from  paying  the  alien's  duty, 
and  some  other  mercantile  burdens.  And  no  denizen  can  be  of  the  privy 
council,  or  either  house  of  parliament,  or  have  any  office  of  trust,  civil  or 
military,  or  be  capable  of  any  grant  of  lands,  etc.  from  the  crown. (A)(33) 

Naturalization  cannot  be  performed  but  by  act  of  parliament:  for  by  this  an 
alien  is  put  in  exactly  the  same  state  as  if  he  had  been  bom  in  the  king's 
ligeance;(34)  except  only  that  he  is  incapable,  as  well  as  a  denizen,  of  being 
a  member  of  the  pri\'y  couucil,  or  parliament,  holding  offices,  grants, 
etc.(r)(35)     No  bill  of  naturalization  can  be  received  in  either  house  of 

(d)  T  Bep^  CalTlD'i  ow,  2S.  (o)  Btat  U  Hen.  VUI.  0.  8. 

it)  II  Kep.  ST.  m  SIU.  12  W.  111.  c  S. 

(7)  Co.  Utl.  8.    Vush.  W6.  {i}  IMd. 


in  France,  his  intention  to  fix  there,  and  actually  fixing  there  within  «  year  from  mch 
declaratioa.    Code  Civil,  I.  L  tit.  i,  s.  9.— Coleridge. 

"  In  this  respect  there  is  not  any  difFerence  between  our  laws  and  tboae  of  Prance.  la 
each  country  birth  confers  the  right  of  naturalization."     i  Woodd.  386  — Cbittv. 

A  child  born  in  New  York  duringitsalien  mother's  temporarysoioum  there,  isa  citizen 
native  bora.  Mnnro  k.  Merchant,  a6  Barb.  400(1858),  The  children  of  aliens  born  in 
America  or  England,  are  entitled  to  all  the  privileges  of  natmral  born  dtiiens.  Story  on 
Sales.  17  (4  ed.  1871).    See  Smith  Land  &.  Ten.  9o(Amer.  ed.  1856). 

(32)  [By  gift  from  the  king.] 

Browne's  Actions  at  Law,  306  (1843).  A  denizen,  i.e.  an  alienbom,  or  whofaasez  dona- 
tione  regis  obtained  tetters  patent  making  him  an  English  subject,  may  be  a  lessee  like  a 
natnial  boni  subject  i  Woodfall  Land  &  Ten.  iii  (i  Am.  fr.  13  Eng.  ed.  18^).  Williard 
on  Real  Est.  and  Con.  331  (sed.  1885).  A  denizen  cannot  under  the  Act  of  1799  inherit 
real  estate  in  South  Carolina:  the  escheat  is  waived  during  his  life  but  no  fiiither.  Mc- 
Clenaghan  v.  McClenaghan,  i  Strobh.  £q.  (8.0295-319(1847).  The  inhabitants  of  the 
Territory  of  Orleans,  became  citizens  of  Louisiana  and  of  the  United  States  by  the  admis- 
sion of  the  country  as  one  of  the  United  States.  Desbois  Case,  1  Martin  Condensed.  I 
Martin  (La.)  194(1812).  The  Carta  Mercatoriaof  Ed.  I.  and  statutes  of  Ed.  III.  secured 
to  aliens  the  benefit  of  a  jury  wholly  composed  of  aliens.  I  Pollock  &  Maitland  Hist,  of 
Com.  Law,  p.  448  (1895).  Bad  Montesquieu  known  this  fact  his  expression  of  wonder  at 
beholding  the  provisions  in  Magna  Charta  for  the  protection  of  foreign  merchants  resident 
in  England,  would  have  been  greater  still. 

{33)  As  to  denization  in  general,  see  i  Chitty'sCom.  L.  no.  The  right  of  making  deni- 
«iisis  not  exclusively  vested  in «'     *  '        '      ''  '     '  ''  ...--■  --.- 

:ver  exercised  by  any  but  the  roy 
I,  Vent.  6  Com.  Dig.  Aliens,  D.  1 
Co.  35,  b.  Com.  Dig.  Aliens,  D.  1 
appendix,  327. 

The  British  law  protects  denizens  made  so  by  this  country,  but  also  respects  the  rights 
of  those  who  have  been  declared  denizens  of  foreign  states.  Thus  a  natural-born  subject 
of  England  having  t)een  admitted  a  denizen  of  the  United  States  of  America,  is  entitled 
as  such  denizen  to  the  benefit  of  the  treaty  between  England  and  the  United  States, 
which  authorizes  the  trade  of  Americans  to  the  territories  of  the  British  East  India  Com- 
pany, though  as  an  English  subject  he  would  not  have  been  permitted  to  carry  on  such 
a  commerce-    8  T.  R.  31.     i  B.  &  P.  430.— Chitty. 

(34I  An  alien  woman  marrying;  a  citizen  of  the  United  States,  cannot  be  endowed  inde- 
pendently of  the  statutes  authoriziDg  aliens  to  hold  and  buy  lands.  Sutlife  v,  Porgey,  t 
Cowan,  <)S  (1823).  By  act  of  Cong.  Peb.  8,  1887,  Indians  taking  land  in  severalty  and 
renouncing  the  tribal  for  civilized  condition,  become  citizens. 

(35)  A  naturalized  subject  is  now  entitled  to  all  political  rights,  powers,  and  privileges, 
and  is  subject  to  all  obligatiansof  a  natnral-t)om  British  suttject,  except  when  be  is  in  the 
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parliament  without  such  disabling  clause  in  it:(_J)  nor  without  a  clause  dis- 
abliug  the  person  from  obtaining  any  immunity  in  trade  thereby  in  any 
foreign  country,  unless  he  shall  have  resided  in  Britain  for  seven  years  next 
after  the  commencement  of  the  session  in  which  he  is  naturalized.  (£) 
Neither  can  any  person  be  naturalized  or  restored  in  blood  unless  he  hath 
received  the  sacrament  of  the  I,ord's  supper  within  one  month  before  the 
bringing  in  of  the  bill;  and  unless  he  also  takes  the  oaths  of  allegiance  and 
supremacy  in  the  presence  of  the  parliament.  (/}  But  these  provisions  have 
been  usually  dispensed  with  by  special  acts  of  parliament,  previous  to  bills 

of  naturalization  of  any  foreign  princes  or  princesses.(«)(36) 
*375]         *  These  are  the  principal  distinctions  between  aliens,  denizens, 

and  natives:  distinctions,  which  it  hath  been  frequently  endeavored 
since  the  commencement  of  this  century  to  lay  almost  totally  aside,  by  one 
general  naturalization-act  for  all  foreign  Protestants.  An  attempt  which  was 
once  carried  into  execution  by  the  statute  7  Anne,  c.  5;  but  this,  after  three 
years'  experience  of  it,  was  repealed  by  the  statute  10  Anne,  c.  5,  except  one 
clause,  which  was  just  now  mentioned,  for  naturalizing  the  children  of  English 
parents  bom  abroad.  However,  every  foreign  seaman,  who  in  time  of  war 
serves  two  years  on  board  an  English  ship,  by  virtue  of  the  king's  proclama- 
tion, is  ipso  facto  naturalized  under  the  like  restrictions  as  in  statute  13  W. 
III.  c.  2;(n)  and  all  foreign  protestants,  and  Jews,  upon  their  residing  seven 
years  in  any  of  the  American  colonies,  without  being  absent  above  two 
months  at  a  time,  and  all  foreign  protestants  serving  two  years  in  a  militaiy 

it)  Btat.lOeaI.e.4.  (■•)  SUL1  Anne.  o.  1.    Tn«aU.cS.   VOmIL 

jl)  SUt.  M  Geo.  m.  0.  M.  0.  at.    4  Geo.  ID.  c  4. 

({]  BtM.  7  Jac  I.  c  a.  (>>)  8lat.UG«o.ILe.a. 


conntn  t£  wln^i-he  was  previomly  a  subject  if  he  still  remains  a  subject  of  that  countir 
by  its  laws.  53  Vict.  c.  14,  1870.  Chittj's  Eng.  Stat  Tit,  Alien,  p.  10.  In  the  United 
States  Uie  subjects  of  alienage  and  natnralizatiaii  are  tmder  tbe  control  of  congress  (con- 
stitution of  the  United  States,  art  I.  sect.  8)  which  has  passed  several  acts  upon  the 
subject  pTOTiding  ibr  a  declaratioti  of  intention  to  become  a  citizen,  and  admissioa  to 
citizenship,  after  a  residence  of  five  years.  Tbe  minor  children  of  persons  naturalized, 
if  dwelling  nitfain  the  United  States,  become  citizens  by  the  naturalization  of  their  parents, 
end  hj  tbe  act  of  February  10,  1855,  children  bom  abroad  whose  fathers  were  at  the  time 
of  their  birth  citizens  and  also  women  who  might  be  natnralized  by  law,  married  to  citi- 
zens, are  declsred  citizens.  In  Kelly  v.  Owen,  7  Wallace,  496  ('8^),  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  under  this  act,  the  status  of  citizenship  resnlted 
to  the  wife  from  the  foct  of  mairisge  to  a  citizen,  without  regard  to  whether  his  citizen- 
ship existed  at  the  time  of  marriage  01  was  acquired  aAerwards.  In  cases  not  covered  by 
this  act,  the  question  of  citizenship  is  to  be  settled  by  the  common  law.  See  an  able 
article  by  the  Hon,  Horace  Binncy  m  a  Am.  Law  Register,  193,  (which  is  believed  to  have 
caused  me  passage  of  the  act  above-mentioned.)  and  the  case  of  Ludlam  f.  Ludlam,  3 
Am.  Law  Register  N.  S.  595,  s.  c  36  N.  V.  356  (1863),  where  the  subject  is  elaborately 
discuraed  by  Selden.  J.,  and  a  difTerent  view  taken  from  that  of  Ur.  Bmney.  The  ques- 
tion of  alienage  or  citizenship,  therefore,  is  to  be  determined  by  the  acts  of  congress  and 
the  common  law,  but  the  title  of  aliens  to  lands  within  the  limits  of  the  several  States  is 
a  matter  of  State  regulation.  In  most  of  the  States  aliens  are  enabled  by  statute  to  take, 
hold,  and  transmit  real  estate,  either  without  restriction  or  subject  to  prescribed  con- 
ditions HS  to  residence,  declaraUon  of  intention  to  became  citizens  under  the  laws  of  con- 
gress relating  to  naturalization,  quantity  and  value  of  the  land,  and  the  like. 

P»pper  and  Lewis'  Digest,  tiUe  Aliens,  i  Greenleaf 's  Cruise,  53,  for  the  statutes  of 
other  states  then  Pennsylvania.     See  also  Williams  on  Real  Prop.  ^6  ed.)  p.  65. 

(36]  Naturalization  is  not,  as  deniiatiott  may  be,  merely  for  a  time,  but  is  absolutely 
forever,  and  not  for  life  only,  or  to  him  and  the  heirs  of  his  body,  or  upon  condition. 
Cro.  Jac.  53^     Co.  Lit.  tig,  a,  1. 

This  practice  of  naturalizing  foreigners  is  not  peculiar  to  the  English  constitution;  and 
though  the  stranger  thus  adopted  becomes  a  subject  of  the  state  which  welcomes  him, 
yet  he  does  not  release  himself  from  his  natural  allegiance  to  the  government  under 
which  he  was  bom.  See  i  Bos.  &  P.  443.  Buc  ±b.  Aliens,  a.  i  Wooddeson,  381. 
Naturalizations  in  a  foreign  country,  without  license,  wiU  not  discharge  a  natural-bom 
■nt^ect  from  his  all^iance.    3  Chalm.  Col.  Op.  363. 
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capacity  there,  or  being  three  years  employed  in  the  whale  fishery,  without 
afterwards  absenting  themselves  from  the  king's  dominions  for  more  than 
one  year,  and  none  of  them  falling  within  the  incapacities  declared  by  statute 
4  Geo.  II.  c  21,  shall  be  (upon  talcing  the  oaths  of  allegiance  and  abjuration, 
or,  in  some  cases,  an  affirmation  to  the  same  effect)  naturalized  to  all  intents 
and  purposes,  as  if  they  had  been  bom  in  this  kingdom;  except  as  to  sitting 
in  parliament  or  in  the  privy  council,  and  holding  offices  or  grants  of  lands, 
etc.,  from  the  crown  within  the  kingdoms  of  Great  Britain  or  Ireland. (0) 
They  therefore  are  admissible  to  all  other  privileges  which  protestants  or 
Jews  bom  in  this  kingdom  are  entitled  to.  What  those  privileges  are,  with 
respect  to  Jews(^)  in  particular,  was  the  subject  of  very  high  debates  about 
the  time  of  the  &mous  Jew-bill  ;Cg)  which  enables  all  Jews  to  prefer  bills  of 
naturalization  in  parliament,  without  receiving  the  sacrament,  as  ordained  by 
statute  7  Jac.  I.  It  is  not  my  intention  to  revive  this  controversy  again;  for 
the  act  lived  only  a  few  months,  and  was  then  repealed:(r)  therefore  peace 
be  now  to  its  manes.(i-j) 

UOeo.I].e.T.  2DGeo.  m.  CM.   UOeo.       fmW  Oenmmr,  uid  In  IhUloj  de  jart 


n.  c  «.  3  0«o.  UL  c  IE.    uo«o.in 

(p)  A  prettr  accunte  icoount  ol  tbe  Jcwi  till 
thefTtxuilahmeiit  in  g  Bdmud  L  mar  b«  found  Id 


Prrnne'i  Oenmrrtr,  and  ii 
b.S,ct. 

(q)  atkt  3S  aro.  U.  C.  3B. 

(r)  StU.  IT  0«o.  n.  c.  1., 


tlieb  and  sects,  and  their  property  relations,  see  Hale  v.  Everett,  53  N.  H.  ii«,  etc. 
(1868>. 

Congress  is  vested  with  power  "to  establish  an  uniform  rule  of  naturalization." 
Const.  U.  S.  art  r,  s.  8.  A  mere  grant  of  power  in  afSrmative  terms  to  Congress  does 
not  per  se  dele^te  an  exclusive  power.  This  arises  only  when  the  constitution  has  in 
exp^ss  terms  given  an  exclusive  power  to  Congress  or  has  prohibited  the  exercise  of  a 
like  |>Dwer  by  the  States,  or  where  there  is  a  direct  repugnancy  or  incompatibility  in  the 
exercise  of  it  by  the  Slates.  In  this  last  class  must  be  reckoned  the  power  to  establish 
a  uniform  rule  of  naturalization,  i  Kent's  Com,  590,  "The  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States."  Const 
n.  S.  art.  4,  s.  3.  It  is  evident  that  no  rule  of  naturalization  would  be  uniform  unless 
the  power  in  Congress  were  held  to  be  exclusive. 

By  the  provisions  of  various  acta  of  Congress,  any  alien,  being  a  free  white  person,  may 
be  admitted  to  become  a  citizen  of  the  United  States,  or  any  of  them,  on  the  following 
conditions,  and  not  otherwise; — 

I.  He  shall  have  declared  on  oath  or  afKrmatton  before  a  circuit,  district,  or  territorial 


court  of  the  United  States,  or  any  court  of  record  of  any  individual  State  having  c 
mon  law  jurisdiction  and  a  seal  and  cleik,  or  prothonotary,  or  before  the  clerics 
either  of  the  said  courts,  two  years  at  least  before  his  admission,  that  it  was  bonajide  his 


n  to  become  a  citizen  of  tbe  United  States,  and  to  renounce  forever  all  allegiance 
and  fidelity  to  any  foreign  prince,  state,  or  sovereignty  whatever,  and  parttculariy  by 
name  the  prince,  potentate,  state,  or  sovereignty  whereof  such  alien  may  at  the  time  be 
a  dtjzen  or  subject. 

i.  He  shall,  at  tbe  time  of  his  application  to  be  admitted,  declare  on  oath  or  affirma' 
tion,  before  some  one  of  the  courts  aforesaid,  that  he  will  support  the  constitution  of  the 
United  States,  and  that  he  doth  absolutely  and  entirely  renounce  and  abjure  all  allegi- 
ance and  fidelity  to  every  foreign  prince,  potentate,  state,  or  sovereignty  whereof  he  was 
before  a  citizen  or  subject;  which  proceedings  shall  be  recorded  by  tbe  clerk  of  the 
court 

3.  The  court  admitting  snch  alien  shall  t>e  satisfied  that  he  has  resided  within  the 
United  States  five  years  at  least,  and  within  the  State  or  Territory  where  such  court  is  at 
the  time  held  one  year  at  least;  and  it  shall  further  appear  to  their  satisfaction  that 
during  that  time  he  has  behaved  as  a  man  of  good  moral  character,  attached  to  the 
piinctplcBof  theconstitution  of  the  United  States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  same:  Provided,  that  the  oath  of  the  applicant  shall  in  no  case  be 
allowed  to  prove  his  residence. 

4.  Incase  the  alien  applying  to  be  admitted  to  dtizenship  shall  have  borne  any  heredi* 
taiy  title  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or  state  from  which  he 
came,  he  shall,  in  addition  to  the  above  requisites,  make  an  express  renunciation  of  his 
title  or  order  of  nobility,  in  the  court  to  which  his  application  shall  be  made;  which 
rennndation  shall  be  recorded  in  the  said  court. 
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CHAPTER  XI. 

OF  THE  CLERGY. 

Thb  people,  whether  aliens,  denizens,  or  natural-born  subjects,  are  divi^Ue 
into  two  kinds;  the  clergy  and  laity:  the  clergy,  comprehending  all  persons 
in  holy  orders,  and  in  ecclesiastical  ofiBces,  wUl  be  the  subject  of  the  follow* 
ing  chapter. 


_it  the  age  of  twenty-one  yeara,  and  who  shall  have  continued  to  reside  thei . 
time  he  may  make  application  to  be  admitted  a  citizen  thereof,  may,  after  he  arrives  at 
the  age  of  twenty-one  years,  and  after  he  shall  have  resided  five  yean  within  the  United 
Slates,  including  the  three  years  of  bis  minority,  be  admitted  a  citizen  of  the  United 
States  without  having  made  any  previous  declaration  of  intention:  he  ahall,  however, 
make  the  declaration  at  the  time  of  admissicn.  and  shall  further  declare  on  oath,  and 
prove  to  the  satisfaction  of  the  court,  that  for  three  yeara  next  preceding,  it  has  been  the 
iona^iie  intention  of  such  alien  to  become  a  citizen  of  the  United  States,  and  shall  in  all 
other  respects  comply  with  the  laws  in  regard  to  naturalization. 

6.  When  any  alien  who  shall  have  declared  hia  intentions  ahall  die  before  he  is  actually 
naturalized,  the  widow  and  the  children  of  such  alien  shall  be  considered  as  citizens  of 
the  United  States,  and  shall  be  entitled  to  all  rights  and  privileges  as  such  upon  taking 
the  oaths  prescribed  by  law, 

7.  The  children  of  persons  duly  naturalized  under  any  ofthe  laws  of  the  United  States,  or 
who,  previous  to  the  passing  of  any  l.iwoa  that  subject  by  the  government  of  the  United 
States,  may  have  become  cituens  of  any  one  oT  the  said  States,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years  at  the  time  of  their  parents  being  so  naturalized 
or  admitted  to  the  rights  of  citizenship,  shall,  if  dwelling  in  the  United  States,  be  con- 
sidered as  citizens  of  the  United  States,  and  the  childrenof  {lersons  who  now  are  or  have 
been  citizens  of  the  United  States  shall  be  considered  as  citizens  of  the  United  States: 
Provided,  that  the  right  of  citizen  shall  not  descend  to  persons  whose  fathers  have  never 
resided  within  the  United  States.  The  naturalization  of  a  fcther  ipso  facto  makes  hia  son 
then  residing  in  the  United  States,  and  under  twenty-one  years  of  age,  a  citizen,  i  Eng- 
lish, 6zT.  "niis  provision  is  prospective  in  its  operation,  and  applies  to  subsequent  as 
well  as  precedent  naturalization.    8  Paige,  433. 

8.  No  alien  who  shall  be  a  native,  citizen,  denizen,  or  subject  of  any  country,  state,  or 
sovereign  with  whom  the  United  States  shall  be  at  war  at  the  time  of  his  application, 
shall  be  then  admitted  to  be  a  citizen  of  the  United  States. 

Every  seaman,  being  a  foreigner,  who  declares  his  intention  of  becoming  a  citizen 
of  the  United  States  in  any  competent  court  and  shall  have  served  three  years  on  board 
of  a  merchant- ves.-iel  of  the  United  States  siibsequent  to  the  date  of  su^  declaration, 
may.  on  his  application  to  any  competent  court,  and  the  production  of  his  certificate 
of  discharge  and  good  conduct  during  that  time,  together  with  the  certificate  of  his 
declaration  of  intention  to  become  a  citizen,  be  admitted  a  citizen  of  the  United  States; 
and  every  seaman,  being  a  foreigner,  shall  after  his  declaration  of  intention  to  become  a 
citi/en  of  the  United  States,  and  after  he  shall  have  served  such  three  years,  be  deemed 
a  citizen  of  the  United  States  for  the  purpose  of  manning  and  serving  on  board  any 
merchant- vessel  of  the  United  States,  anything  to  the  contrary  in  any  Act  of  Congress 
notwthstanding;  but  such  seaman  shall,  for  alt  purposes  of  protection  as  an  American 
citizen,  be  deemed  such  after  the  filing  of  his  declaration  of  intention  to  become  such 
citizen.     Sec.  1174  of  Rev.  Stat.  U.  S.,  1873-74. 

Acts  of  Congress,  14  April,  i8oj,  (a  Story's  Laws,  850,)  16  March,  1804,  (id,  94a,)  a6 
May,  i8?4,  (3  id.  1973.)  24  May,  1818,  (4  id.  2145,)  June  7,  1870,  Rev.  Stat.  1873-74. 

It  is  not  necessary  that  the  record  of  naturalization  shall  state  that  all  the  legal  Pi^^re* 
quisites  were  complied  with,  the  judgment  of  the  court  admitting  the  applicant  Deing 
conclusive  of  the  foct  of  such  compliance.  7  Cranch,  420.  4  Peters,  406.  13  Wen- 
dell, 514. 

"  The  Indian  race,"  says  C.  J.  Tane^,  "  formed  no  part  of  th&  colonial  commnnitics, 
and  never  amalgamated  with  them  in  social  connections  or  in  government.  But, 
although  they  were  uncivilized,  they  were  yet  a  free  and  independent  people,  associated 
together  in  nations  or  tribes,  and  governed  by  their  own  laws.    Many  of  these  political 
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This  venerable  body  of  men,  being  separate  and  set  apart  from  ths  rest  of 
the  people,  in  order  to  attend  the  more  closely  to  the  service  of  Almighty 
God,  have  thereupon  large  privileges  allowed  them  by  our  municipal  laws: 
and  had  formerly  much  greater,  which  were  abridged  at  the  time  of  the 
reformation  on  account  of  the  ill  use  which  the  popish  clergy  had  endeavored 
to  make  of  them.  For,  the  laws  having  exempted  them  from  almost  every 
personal  duty,  they  attempted  a  total  exemption  from  every  secular  tie.  But 
it  is  observed  by  Sir  Edward  Coke,(a)  that,  as  the  ovei^owing  of  waters 
doth  many  times  make  the  river  to  lose  its  proper  channel,  so  in  times  past 
ecclesiastical  persons,  seeking  to  extend  their  liberties  beyond  their  true 
bounds,  either  lost  or  enjoyed  not  those  which  of  right  belonged  to  them. 
The  personal  exemptions  do  indeed  for  the  most  part  continue.  A  clergyman 
cannot  be  compelled  to  serve  on  a  jur>',  nor  to  appear  at  a  court-Ieet  or  view 
of  frank-pledge;  which  almost  every  other  person  is  obliged  todo:(^) 
but  if  a  layman  is  *sammoned  on  a  jury,  and  before  the  tried  [*377 
takes  orders,  he  shall  notwithstanding  appear  and  be  sworn. (r.) 
Neither  can  he  be  chosen  to  any  temporal  c^ce;  as  bailiff,  reeve,  constable, 
or  the   like:   in  regard   of   his  own   continual  attendance   on   the   sacred 

(a)  2  loM.  1.  (t)  F.  N.  B.  I«0.    3  IniL  1.  (c)  4  Leon.  190. 


commaniticB  were  ritnated  in  temtories  to  wbicb  the  white  race  claimed  the  ultimate 
right  of  dominioD.  But  that  claim  was  acknowledged  to  be  subject  to  the  rj};ht  of 
the  Indians  to  occupy  it  as  long  as  they  thought  proper;  and  neither  the  English  tior 
colonial  governments  claimed  or  exercised  any  dominion  over  the  tribe  or  nation  by 
whom  it  was  occupied,  nor  claimed  the  right  to  the  jKMsenion  of  the  territory,  until 
(he  tribe  or  nation  consented  to  cede  it.  These  Indian  govemmetits  were  regarded 
and  treated  as  foreign  governments  as  much  as  if  an  ocean  bad  separated  the  red  man 
from  the  white;  and  their  freedom  has  constantly  been  aclinowledged,  from  the  time 
of  the  first  emigration  to  the  English  colonies  to  the  present  day,  by  the  different 
governments  which  succeeded  each  other.  Treaties  have  been  negotiated  with  them, 
and  their  alliance  sought  for  in  war;  and  the  people  who  compose  these  Indian 
political  communities  have  always  been  treated  as  ibreignefs  not  living  under  our 
government.  It  is  true  that  the  course  of  events  has  brought  the  Indian  tribes  within 
the  limits  of  the  United  States  under  subjection  to  the  white  race;  and  it  has  been 
found  necessary,  for  their  sake  as  well  as  our  own,  to  regard  them  as  in  a  state  of  pupil- 
age, and  to  legislate  to  a  certain  extent  over  them  and  the  territory  they  occupy.  But 
they  may,  without  doubt,  like  the  subjects  of  any  other  foreign  government,  be  natu- 
ralized by  the  authority  of  Congress  and  become  citizens  of  a  State  and  of  the  United 
States;  and,  if  an  individual  ^ould  leave  his  nation  or  tribe  and  take  up  his  abode 
among  the  white  population,  he  would  be  entitled  to  all  the  rights  and  privileges  which 
woolil  belong  to  an  emigrant  from  any  other  foreign  people."  19  Howard,  403,  It  is  to 
be  observed,  however,  that,  under  our  present  natural  nation  act,  14  April,  1S03,  the  right 
of  becoming  citizens  iscon&ned  to  aliens  "beinK  free  white  persons." 

In  reference  to  the  clause  of  the  constitution  which  declares  that  "the  citizens  of  each 
State  shall  Ite  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States." 


ir  political  rights  which  are  established  by  the  constitution  or  laws  of  that  State  in  regard 
to  their  own  citizena.  If  a  property-qualification  or  a  period  of  residence  is  required  in 
order  to  vote,  it  must  be  fulfillnl.  Campbell  f.  Morris,  3  Harr.  &  McH.  554.  Murray  f. 
McCarty,  1  Munf.  398. 

It  is  a  common  error  to  connect  the  elective  franchise  inseparably  with  citizenship,  aa 
if  elector  and  citizen  were  convertible  terms.  In  regard  to  the  persons  who  shall 
exercise  this  franchise  in  each  State,  it  is  determined  entirely  by  the  constitution  and 
laws  of  the  State.  They  may  confer  the  privilege  on  aliens.  Indians,  women,  and 
Children.  Even  in  regard  to  the  choice  of  representatives  in  Congress  and  electors  of 
President  of  the  UaitSi  States,  the  Federal  constitution  leaves  the  matter  entirely  in  the 
hands  of  the  State.  As  to  representatives,  it  is  provided  that  "  the  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the 
State  legislature."  Art  I,  s.  3.  And.  as  to  the  Presidential  electors,  "each  Stale  shall 
appoint,  in  tucb  manner  as  the  legislature  thereof  may  direct,  a  number  of  electors," 
etc    Art  3, 1.  I. — Skarswood. 
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function.  (rf)Ci)  (2)  During  his  attendance  on  divine  service  he  is  privileged 
from  arrests  in  civil  suit5.(f)(3)  In  cases  also  of  felony,  a  clerk  in  orders  shall 
have  the  benefit  of  his  clergy,  without  being  branded  in  the  hand;  and  may 
likewise  have  it  more  than  oncer(4,)  in  both  which  particulars  he  is  distin- 
guished from  a  layman. (/)  But  as  they  have  their  privileges,  so  also  they 
have  their  disabilities,  on  account  of  their  spiritual  avocations.  Clergymen, 
we  have  seen.Ci")  are  incapable  of  sitting  in  the  house  of  commons;  and,  by 
statute  21  Hen.  VIII.  c.  13,  are  not,  in  general,  allowed  to  take  any  iaads 

g)nncti.  L.M.  J/)  2Iost.a3T.    Stat  IHen.  VIL  clS,uid  1  Bdw  ' 

I  Slot.  W  Edw.  III.  c.  6.    1  RIc  n.  c.  It.  VI.  c  IZ. 

(g)  PigelTS. 


(i)  There  is  no  establistied  church  in  the  United  States,  Freedom  of  conscience,  and 
exemption  from  the  support  of  any  church  or  ministry  unless  by  the  ftee  consent  of  the 
individual,  ia  guaranteed  in  all  our  constitutions.  "Liberty  to  all,  but  preference  to 
none,"  says  C  J.  Tilghman,— "  this  has  been  our  principle  and  this  our  practice.  But 
although  we  have  had  no  established  church,  yet  we  have  not  been  wantiiw  in  that 
respect,  nor  niggards  of  those  privileges,  which  seem  proper  forthe  clergy  of  a/Air/if'Mfw 
denominations.  It  has  not  been  our  custom  to  require  Uie  services  of  clergymen  in  the 
officesof  constables,  overseers  of  the  highways  or  ofthepoor,  jurors,  or  others  of  a  similar 
nature.  Not  that  this  exemption  is  founded  on  any  act  of  assembly,  but  on  a  universal 
tacit  consent  In  the  nature  of  things,  it  seems  fit  that  those  persons  who  devote  their 
lives  to  the  service  of  God  and  the  religious  instruction  of  their  brethren  ^ould  be 
freed  from  the  burden  of  temporal  offices,  which  would  but  distract  their  attention,  and 
maybe  better  filled  by  others."     Guardians  of  the  Poor  v.  Green,  5  Biun.  555. — Shaas- 

(i)  That  Christianity  is  a  part  of  the  American  common  law,  see  Updegraph  v.  Comm. 
ri  S.  &  R.  394  (1834).  "Christianity,  general  Christianity  is,  and  always  has  been  a 
mrt  of  the  common  law  of  Penns;^lvania:  Christianity  without  the  spiritnal  artillery  of 
European  countries;  for  this  Christianity  was  one  of  the  considerations  of  the  royal 
charter  and  the  very  basis  of  its  great  founder  William  Penn;  not  Christianity  founded 
upon  any  particular  religious  tenets;  not  Christianity  with  an  establi^ed  church,  and 
tithes,  and  spiritual  courts,  but  Christianity  with  liberty  of  conscience  to  all  men."  The 
entire  opinion  is  highly  interesting  and  able:  After  citing  English  decisions  holding  that 
Christianity  was  a  part  of  the  common  law.  Chief  Justice  Kent  in  People  v.  Ruggles,  8 
lohn.  a90  (1811)  says;  "We  stand  equally  ju  need,  now  as  formerly,  of  all  that  moral 
aiscipline,  and  of  those  principles  of  virtue  which  help  bind  society  together.  The  peo- 
ple of  this  State,  in  common  with  the  people  of  this  country,  professthe  general  doctrines 
of  Christianity  as  the  rule  of  their  faith  and  practice,  and  to  scandalize  the  author  of 
those  doctrines,  is  not  only  exceedingly  impious,  but,  in  respect  of  the  obligations  due  to 
society,  is  a  gross  violation  of  decency  and  good  order. — TTie  very  idea  of  jurisprudence 
with  tbe  ancient  lawyers  and  philosophers,  embraced  the  reli^on  of  the  country.  Dig. 
b.  I,  10,  2;  Cic,  De  Legibus,  b.  2,  passim."  Laws  compelling  the  observance  of  tbe 
Christian  Sabbath  are  constitutional;  Com.  v.  Wolf,  3  S.  &  R,  48  (i8r7);  Com.  v,  Liaher, 
17  S.  &  R.  55  (i8»8);  Cincinnati  v.  Rice,  15  Ohio,  225  (1864);  Proleclcstein  v.  Mayor,  40 
Ala.  735  (181S7).  A  very  recent  case  of  great  interest  has  decided  that  the  State  of  Geor- 
gia might  lawfully  forbid  the  running  on  Sunday  of  any  trains,  notwithstanding  the  pro- 
visions of  the  Interstate  Commerce  Law.  Hennington  v.  Georgia,  163  uTS.  (1896); 
see  also  the  same  case  in  90  Ga.  369  (1892).  Reading  the  Bible  in  the  public  schools, 
is  an  act  of  worship  and  may  be  objected  to  by  a  taxpayer,  as  being  a  compulsory 
support  of  a  place  of  worship  I     76  Wis.  177  {189a);  Millard   V.  Board  Ed.,  131  III  297 

(3)  That  is,  for  a  reasonable  time,  eundo,  redeundo,  et  moranda  [in  going,  retumiog 
and  remaining],  to  perform  divine  service.     10  Co.  100.— Christian. 

(4)  2  Hale,  374,  375,  3^.  This  is  a  peculiar  privilege  of  the  clergy,  that  sentence  of 
death  can  never  be  passed  upon  them  for  any  number  of  manslaughters,  bigamies,  simple 
larcenies,  or  other  clergyable  offences;  but  a  layman,  even  a  peer,  may  be  ousted  of 
clergy,  and  will  be  subject  to  the  judgment  of  death  upon  a  second  conviction  of  a 
clergyable  offence;  for  if  a  layman  has  once  been  convicted  of  manslaughter,  upon  pro- 
duction of  the  conviction  he  may  afterwards  suSer  death  for  a  felony  within  cfcrgy,  or 
which  would  not  be  a  capital  cnme  in  another  person  not  so  circumstanced.  But,  for 
the  honor  of  the  clergy,  there  are  few  or  no  instances  in  which  they  had  occasion  to 
daim  the  benefit  of  this  privilege.    See  book  4,  c.  28  — ChkisTian. 

Benefit  of  clerey,  with  respect  to  persons  convicted  of  felony,  is  entirely  abolished,  fay 
the  statute  of  7  &  8  Geo.  IV.  c.  aS,  a.  6,— HovedBN. 
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or  tenements  to  farm,  upon  pain  of  lo/.  per  month,  and  total  avoidance  of 
the  lease;(5)  nor  upon  like  pain  to  keep  any  tanhouse  or  brewhouse;  nor 
shall  engag^  in  any  manner  of  trade,  nor  seU  any  merchandise,  under  for- 
feiture of  the  treble  value:  which  prohibition  is  consonant  to  the  canon 
law. 

In  the  frame  and  constitution  of  ecclesiastical  polity  there  are  divers  ranks 
and  degrees;  which  I  shall  consider  in  their  respective  order,  merely  as  they 
are  taken  notice  of  by  the  secular  laws  of  England;  without  intermeddling 
with  the  canons  and  constitutions,  by  which  the  clergy  have  bound  themselves. 
And  under  each  division  I  shall  consider,  i.  The  method  of  their  appoint- 
ment: 2,  Their  rights  and  duties:  and,  3,  The  manner  wherein  their  character 
or  office  may  cease. 

I.  An  archbishop  or  bishop  is  elected  by  the  chapter  of  his  cathedral 
church,  by  virtue  of  a  license  from  the  crown.  Election  was,  in  very  early 
times,  the  usual  mode  of  ele^'ation  to  the  episcopal  chair  throughout  all 
Christendom;  and  this  was  promiscuously  performed  by  the  laity  as 
well  as  the  clergy:  (A)  till  at  length  it  becoming  tumultuous,  the  *em-  [*378 
perors  and  other  sovereigns  of  the  r^pective  kingdoms  of  Europe  took 
the  appointment,  in  some  degree,  into  their  own  hands,  by  reserving  to  them- 
selves the  right  of  confirming  these  elections,  and  of  granting  investiture  of 
the  tetnporalties,  which  now  began  almost  universally  to  be  annexed  to  this 
spiritual  dignity;  without  which  confirmation  and  investiture,  the  elected 
bishop  could  neither  be  consecrated  nor  receive  any  secular  profits.  This 
right  was  acknowledged  in  the  emperor  Charlemagne,  a.  d.  773,  by  pope 
Hadrian  I,  and  the  council  of  I,ateran,(()  and  universally  exercised  by 
other  Christian  princes:  but  the  policy  of  the  court  of  Rome  at  the  same 
time  began  by  degrees  to  exclude  the  laity  &om  any  share  in  these  elections, 
and  to  confine  them  wholly  to  the  clergy,  which  at  length  was  completely 
effected;  the  mere  form  of  election  appearing  to  the  people  to  be  a  thing  of 
little  consequence,  while  the  crown  was  in  possession  of  an  absolute  negative, 
which  was  almost  equivalent  to  a  direct  right  of  nomination.  Hence  the 
right  of  appointing  to  bishoprics  is  said  to  have  been  in  the  crown  of 
England(A)  (as  well  as  other  kingdom.s  in  Europe)  even  in  the  Saxon  times; 
because  the  rights  of  confinnation  and  investiture  were  in  effect,  though  not 
in  form,  a  right  of  complete  donation.  (/)  But  when,  by  length  of  time,  the 
custom  of  making  elections  by  the  clergy  only  was  fiilly  established,  the 
popes  began  to  except  to  the  usual  method  of  granting  these  investitures, 
which  was  per  annulum  el  dacuium,(7)  by  the  prince's  delivering  to  the 
prelate  a  ring,  and  pastoral  staff  or  crosier;  pretending  that  this  was  an  en- 
croachment on  the  church's  authority,  and  an  attempt  by  these  symbols  to 
confer  a  spiritual  jurisdiction;  and  pope  Gregory  VII.,  towards  the  close  of 
the  eleventh  century,  published  a  bull  of  excommunication  against  all  princes 
who  should  dare  to  confer  investitures,  and  all  prelates  who  should  venture 
to  receive  them.(m)     This  was  a  bold  step  towards  effecting  the  plan 

(h)  Perdenannpamtum.  Palm.  39.  aBoll.Rep.  l\aabanL  Belien.  Jan.  Ang.  l  1.  i  ^-  ["Then 
KB.    M.  P — '-    ■   ~  "'" ~' -'    — '*'" • i-i.... 

!*i  p«ii 

^incvporum.  tjuam  Qt/botum.  per  ttnnutaia  ct  bncuivm       cherry  and 
reglM  mria  pro  ma  compioMndo  conffriiial."    Pma       by  tfie  king.) 
aerieo*tliiunuufiBiJ«adecliii,tedtUavm  a  rtge  jio»-  {m)  Decra.    2  oiu.  IIS.  qu.  7,  c.  12  and  II. 


i|  DtrreL    I  DM.  C3.  c.  22.  purelj-  ttte  &ii(1  canonlci-. . „ 

tl  Palm.  28.  gnuiled    all    dlgnlclea    at    lis    pleasure,    a>   well 

)  "KvUa  deeOo  jmAOoraM  (min<  MrM  /rwi^pAO  of    bisbon    as    obbntt,    b;    the     rlDR    and    tbe 

„,„'me7«  (fiero «i Bmontoi;  mf  omna  dignilala  lam  BttJf."    The  election    was   In   Ui6  power  of  the 

epincoporum,  qvam  aibabim.  per  anmilani  rt  bnculMm  clervT  and    monks,    but  they  nsiuealed  electtou 


(5)  For  the  various  changea  and  emendations  in  Qiis  law,  see  Chitty's  Bng.  Stat  Tit. 
dutch  and  clergy. 
(7)  [By  the  ring  and  the  staff.] 
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*379]  then  adopted  by  *the  Roman  see,  of  rendering  the  clergy  entirely  inde- 
pendent of  the  civil  authority:  and  long  and  eager  were  the  contests 
occasioned  by  this  papal  claim.  But  at  length,  when  the  emperOr  Henry  V. 
agreed  to  remove  all  suspicion  of  encroachment  on  the  spiritual  character,  by 
conferring  investitures  for  the  future  per  sceplrum  and  not  per  annulum  el 
baculum;  and  when  the  kings  of  England  and  France  consented  also  to  alter 
the  form  in  their  kingdoms,  and  receive  only  homage  from  the  bishops  for 
their  temporalties,  instead  of  investing  them  by  the  ring  and  crosier;  the 
court  of  Rome  found  it  prudent  to  suspend  for  a  while  its  other  pretensions,  (n) 
This  concession  was  obtained  from  king  Henry  the  First  in  England,  by 
means  of  that  obstinate  and  arr(^ant  prelate,  archbishop  Anselm:((7)  but 
king  John,  about  a  century  afterwards,  in  order  to  obtain  the  protection  <^ 
the  pope  against  his  discontented  barons,  was  also  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monasteries  and  cathedrals  in  the  kingdom,  the  free 
right  of  electing  their  prelates,  whether  abbots  or  bishops;  reserving  only  to 
the  crown  the  custody  of  the  temporalties  during  the  vacancy:  the  form  of 
granting  a  hcense  to  elect,  (which  is  the  original  of  our  a>nge  d'e/ire,)(S) 
on  refusal  whereof  the  electors  might  proceed  without  it;  and  the  right  of 
approbation  afterwards,  which  was  not  to  be  denied  without  a  reasonable  and 
lawful  cause,{/)  This  grant  was  expressly  recognized  and  confirmed  by 
king  John's  magna  cartaX^)  and  was  again  established  by  statute  25  Edw. 
III.  St.  6,  §  3. 

But  by  statute  25  Hen.  VIII.  c.  20,  the  ancient  right  of  nomination  was, 
in  effect,  restored  to  the  crown;(9)  it  being  enacted,  that  at  every  future 
avoidance  of  a  bishopric,  the  king  may  send  the  dean  and  chapter  his  usual 
license  to  proceed  to  election;  which  is  always  to  be  accompanied  with  a  letter 
missive  ftx)m  the  king,  containing  the  name  of  the  person  whom  he  would 
have  them  elect:  and  if  the  dean  and  chapter  delay  their  election 
*38o]  above  twelve  days,  the  *nomination  shall  devolve  to  the  king,  who 
may  by  letters-patent  appoint  such  person  as  he  pleases.  This 
election  or  nomination,  if  it  be  of  a  bishop,  must  be  signified  by  the  king's 
letters-patent  to  the  archbishop  of  the  province;  if  it  be  of  an  archbishop,  to 
the  other  archbishop  and  two  bishops,  or  to  four  bishops,  requiring  them  to 
confirm,  invest,  and  consecrate  the  person  so  elected;  which  they  are  bound 
to  perform  immediately,  without  any  application  to  the  see  of  Rome.  After 
which  the  bishop  elect  shall  sue  to  the  king  for  his  temporalties,  shall  make 
oath  to  the  king  and  none  other,  and  shall  take  restitution  of  his  secular 
possessions  out  of  the  king's  hands  only.  And  if  such  dean  and  chapter  do 
not  elect  in  the  manner  by  this  act  appointed,  or  if  such  archbishop  or  bishop 
do  refuse  to  confirm,  invest,  and  consecrate  such  tnshop  elect,  they  shall  incur 
all  the  penalties  of  a  pramunire.{^c>) 

in)  Mod.  Un.  Hist  Kiv.  368,  xxix.  115.  iv)  K.  Paila,  A.  D.  Ulf.    1  R;m.  Fkd.  IM. 

{o)  M.  FarlB.  a.  d.  1107.  {qS  Oap.  1.    EcUL  Oam.  1759. 

(8)  [Permission  to  elect.) 

(qj  This  statute  was  afterwards  repealed  by  I  Edw.  VI.  c  a,  which  enacted  that  all 
bishoprics  should  be  donative,  as  formerly.  It  states  in  the  preamble  that  these  elec- 
tions are  in  very  deed  no  elections;  but  only  by  a  writ  of  cong-e  d'elire  have  colors, 
atiadows,  or  pretences  of  election,  i  Bum's  Ec.  L.  183.  This  is  certainly  good  sense. 
For  the  permission  to  elect  where  there  is  no  power  to  reject  can  hardly  be  reconciled 
with  the  freedom  of  election.  But  this  statute  was  afterwards  repealed  by  i  Ma.  st  a, 
c.  so,  and  other  statutes.  la  Co.  7.  But  the  bishoprics  of  the  new  foundation  were 
always  donative.  Harj^.  Co.  Litt  i,  4.  As  also  are  all  the  Irish  bishoprics  by  the  a  Eliz. 
c.  4.    Irish  Statutes.-— Christian. 

(10I  It  is  directed  by  the  form  of  consecrating  bishops,  confirmed  by  various  statutes 
since  the  reformation,  that  a  bishop  when  consecrated  must  be  full  thirty  years  of  age. 
There  seems  to  have  been  no  restnction  of  this  kind  in  ancient  times;  for  bishop  God- 
win informs  us  that  George  Nevile,  the  brother  of  the  earl  of  Warwick,  the  king-miJcer, 
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An  archbishop  is  the  chief  of  the  clergy  in  a  whole  proviiice,(ii)  and  has 
the  inspection  of  the  bishops  of  that  province,  as  well  as  of  the  inferior 

was  chancellor  of  Oxford,  el  in  episcopuM  Exonienxtn  consecratiu  est  anno  14S5-.  non- 
dum  annos  ttalus  viginti.  Anno  deinde  1460  ( id  quod  Jure  mirere)  summus  Anglia 
/actus  est  cancellarius.  A  few  years  afterwards  he  was  translated  to  the  archbiBhopric 
of  Vork.  /foe  sedente  episa^us  Sancti  Andrea  in  Scolid,  arckiepiscopus  per  SiArlum 
guartum  ereatus  est,  jussis  illi  duodedm  episeopis  illius  gentU  subene,  qui  hactentts 
archiepiscopi  Eboraeensis  suffra^anei  censeMntur.  Jfeciamante  guidem  Eboracensi,  sed 
fntslra;  aaerente  pemtifice,  tHinit/ii  convenire,  ut  ilia  Seotia  sil  metropolilatius,  qui 
propter  erebra  inter  Seolos  ac  Anglos  bella.  Scotis  plerumque  hostis  sit  copilalis.  [And 
he  was  consecrated  Bishop  of  Oxford  in  the  year  1455,  not  having  yet  attained  the  age 
of  twenty.  And  (what  is  very  surprising),  in  the  year  1460  he  was  made  High  Ch^- 
ccllor  of  England.  In  this  assembly  the  Bishop  of'^St  Andrew,  in  Scotland,  was  created 
archbishop  by  Sextus  the  Founta;  the  twelve  bishops  of  that  nation,  who  were  hitherto 
coHMdered  suffragans  of  the  Archbishop  of  York,  being  commanded  to  be  subordinate 
to  him.  Against  this  the  Archbishop  of  York  appealetT  but  in  vain;  the  Pope  oaeertiiig 
that  it  was  in  no  wise  Bt  that  he  should  be  the  metropolitan  of  Scotland,  who,  on  account 
of  the  frequent  wars  between  the  Scotch  and  English,  was  generally  their  chief  enemy.] 
Godw.  Comm.  de  Pnesul.  69%.— Chkistiait. 

A  bishop  when  consecrated  must  be  full  thirty  years  of  age.  Pour  things  are  necea- 
aary  to  constitute  a  bishop  or  archbishop,  as  well  as  a  parson;  first,  election.  wl^tJi 
resembles  presentation;  the  next  is  confirmation,  and  this  resembles  admission;  next, 
consecration,  which  resembles  institution;  and  the  last  is  installation,  resembled  to  in- 
duction.    3  Salk.  73.     An  archbishop  is  however  said  to  be  inthroned,  not  installed. 

In  ancient  times,  the  archbishop  was  bishop  over  all  England,  as  Austin  was,  who  is  laid 
to  be  the  first  archbishop  here;  but  before  the  Saxon  conquest,  the  Britons  had  only  one 
bishop,  and  not  any  archbishop,     i  Roll.  Rep.  318.     2  Roll.  44a 

But  at  this  da^  the  ecclesiastical  state  of  England  and  Wales,  as  we  have  before  seen, 
{ante,  155, )  is  divided  into  two  provinces  or  archbishoprics,  to  wit,  Canterbury  and  York, 
and  twenty-four  bishoprics,  (besides  the  bishopric  of  Sodor  and  Man,  the  bishop  of  which 
is  not  a  lord  of  pari  I  anient. )  Bach  archbishop  has  within  his  province  bishops  of  several 
dioceaes.  The  archbishop  of  Canterbury  hath  under  him  within  his  province,  of  ancient 
foundations,  Rochester.  London.  Winchester,  Norwich,  Lincoln,  Ely,  Chichester,  Salis- 
bury, Exeter,  Bath  and  Wells,  Worcester.  Coventry  and  Lichfield,  Hereford,  Llandaff, 
St.  David's,  Bangor,  and  St  Asaph,  and  four  founded  bv  king  Hen.  VIII.,  erected  out  of 
the  ruins  of  dissolved  monasteries,  viz.,  Gloucester,  Bristol,  Peterborough,  and  Oxford. 
The  archbishop  of  York  hath  under  him  foar,  viz. ,  the  bishop  of  the  county  palatine  of 
Chester,  newly  created  by  king  Hen.  VIII.,  and  annexed  aj  him  to  the  archbishop  of 
York,  the  county  palatine  of  Durham,  Carlisle,  and  the  Isle  of  Man,  annexed  to  the 
province  of  York  by  king  Hen.  VIII. ;  but  a  greater  number  this  archbishop  anciently 
had,  which  lime  has  taken  away.     Co.  l.itt.  94. 

Westminster  was  one  of  the  new  bishoprics  created  by  Hen.  VIII.  in  England  ont  of 
the  revenues  of  the  dissolved  monasteries      1  Bum,  E.  L.  7S. 

The  archbishop  of  Canterburjr  is  now  styled  metropoliianus  et  primus  lolius  Anglia; 
[The  Metropolitan  and  First  of  all  England;]  and  the  archbishop  of  Yorkatyted.^rifKM 
et  metropotitanus  Angliee.  [The  First  and  Metropolitan  of  all  England.]  They  are 
called  archbishops,  in  respect  of  the  bishocs  under  them;  and  metropolitans,  because 
thCT  were  consecrated  at  first  in  the  metropolis  of  the  province.     4  Inst.  94. 

The  archbishops  have  the  titles  and  style  of  grace,  and  most  reverend  father  in  Cod  by 
divine  pmvidence;  the  bishops,  lord,  and  most  reverend  father  in  God  Sy  divine  permis- 
sion.    The  former  are  inthroned,  the  latter  installed. 

In  Ireland  there  are  four  archbishops  and  eighteen  bishops. 

By  the  Irish  act  17  and  iS  Car.  II.  c.  10,  a  bishopric  in  Ireland  is  declared  incompatible 
with  any  ecclesiastical  dignity  or  benefice  in  England  or  Wales. 

In  Scotland,  after  the  reformation,  the  titles  of  archbishop  and  bishop  were  introduced 
in  1573,  and  bestowed  on  clergymen  ordained  members  of^cathedral  churches.  By  act 
of  1593,  c  116,  presbytenati  church  government  was  established  by  kirk  sessions,  presby- 
teries, provincial  synods,  and  general  assemblies.  By  act  1606,  c.  3,  bishops  were  restored; 
'but  in  1638,  presbytery  was  a  second  time  introduced.  By  act  16152,  c.  i,  presbytery  waa 
again  displaced  by  prelacy;  and  finally,  by  acts  1689,  c.  3,  and  1690,  c.  5,  39,  presbytery 
was  re-established,  and  has  since  continued.— CHirTV.  Bowyer's  Comm.  on  Const.  Law 
Eng.  (aed.  1846)438. 

(ii)Thearchbtshopof  Canterbury  hath  the  precedency  of  all  the  clergy;  next  to  him, 
the  archbishop  of  York;  next  to  him,  the  bishop  of  London;  next  to  him,  the  bishop  of 
Durham;  next  to  him,  the  bishop  of  Winchester:  and  then  all  the  other  bishops  of  both 
provinces  after  the  seniority  of  their  consecration;  but  if  any  of  them  be  a  privy  conn- 
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clergy,  and  may  deprive  them  od  notorioas  cause.(r)(i2)  The  archhtsbop 
has  aJso  his  own  diocese,  wherein  he  exercises  episcopal  jurisdiction,  as  in 
his  province  he  exercises  archiepiscopal.  As  archbishop  he,  upon  receipt  of 
the  king's  writ,  calls  the  bishops  and  clergy  of  his  province  to  meet  in  con- 
vocation; but  without  the  king's  writ  he  cannot  assemble  them.(i)  To  him 
all  appeals  are  made  from  infmor  jurisdictions  within  his  province:  and,  as 
an  appeal  lies  from  the  bishops  in  person  to  him  in  person,  so  it  also  lies  from 
the  consistory  courts  of  each  diocese  to  his  archiepiscopal  court.  During 
the  vacancy  of  any  see  in  his  province,  he  is  guardian  of  the  spiritualities 
thereof,  as  the  king  is  of  the  temporalties;  and  he  executes  all  ecclesiastical 
jurisdiction  therein.  If  an  archiepiscopal  see  be  vacant,  the  dean  and  chap- 
ter are  the  spiritual  guardians,  ever  since  the  office  of  prior  of  Canterbury 
was  abolished  at  the  reformation.  (0  The  archbishop  is  entitled  to  present 
by  lapse  to  all  the  ecclesiastical  livings  in  the  disposal  of  his 
♦381]  *diocesan  bishops,  if  not  filled  within  six  months.  And  the  arch- 
bishop has  a  customary  prerogative,  when  a  bishop  is  consecrated  by 
him,  to  name  a  clerk  or  chaplain  of  his  own  to  be  provided  for  by  sudi 
suffragan  bishop;  in  lieu  of  which  it  is  now  usual  for  the  bishop  to  make 
over  by  deed  to  the  archbishop,  his  executors  and  assigns,  the  next  presenta- 
tion of  such  dignity  or  benefice  in  the  bishop's  disposal  within  that  see,  as 
the  archbishop  himself  shall  choose,  which  is  therefore  called  his  optiomiu) 
which  options  are  only  binding  on  the  bishop  himself  who  grants  them,  and 
not  on  his  successors.  (13)  The  prerogative  itself  seems  to  be  derived  from 
the  legatine  power  formerly  annexed  by  the  popes  to  the  metropolitan  of 
Canterbury,  (w)  And  we  may  add,  that  the  papal  claim  itself  (like  most 
others  of  that  encroaching  see)  was  probably  set  up  in  imitation  of  the 
imperial  prerogative  called  prima  or  primaria  preces.^in)  whereby  the 
emperor  exercises,  and  hath  immemorially  exercised, (x)  a  right  of  naming 
to  the  first  prebend  that  becomes  vacant  f^er  his  accession  in  every  church 
of  the  empire.  (_y)     A  right  that  was  also  exercised  by  the  crown  of  England 

(r)  Lord  tUTm.  Ml.  (w)  Sherlock  of  OMIodb.  1. 

<i    4  Inst  m,  32S.  \x)  QelduL  OniM.  Imper.  torn.  S,  HfK  «C 

<r)  2  Roll.  Abr.  ■n.  (y)  Dutreaae  V.  SOe.    Hod.  UdIt.  BIM.  zHz.  & 
(«)  CoweU'H  iDterp.  tit.  OpHim. 


Ttae  archbishop  of  Canterbury  is  the  first  peer  of  the  realm,  and  hath  precedence  not 
only  before  a.\\  the  other  clergy,  but  also  ( next  and  immediately  after  the  blood-rojial) 
before  all  the  nobility  of  the  realm;  and  as  he  hath  the  precedence  of  all  the  nobility,  so 
also  of  all  the  great  ofScers  of  state.     Godw.  13. 

The  archbishop  of  Vorlc  hath  precedence  over  all  dukes  not  being  of  the  royal  blood, 
as  also  before  all  the  great  officers  of  state  except  the  lord  chancellor.  Godw.  14. — 
Chittv. 

( 11)  In  the  1 1  W.  III.  the  bishop  of  St.  David's  was  deprived  for  simonj;,  and  other 
offences,  in  a  court  held  at  Lambeth  before  the  artJibishop,  who  called  to  bis  assistance 
six  other  bishops.  The  bi^op  of  St.  David's  appealed  to  the  del^^ates,  who  affirmed 
the  sentence  of  the  archbishop;  and,  after  several  fruitless  applications  to  the  court  of 
King's  Bench  and  the  house  of  lords,  he  was  at  last  obliged  to  submit  to  the  judgment 
Lord  Raym.  541.     i  Bum's  Ec.  L.  11  a. —Christian. 

(13^  The  consequence  is,  that  the  archbishop  never  can  have  more  than  one  option  at 
once  from  the  same  diocese.  These  options  become  the  private  patronage  of  the  arch- 
bishop, and  upon  his  death  are  transmitted  to  hia  personal  representatives;  or  the  arch- 
bishop may  direct,  by  his  will,  whom,  upon  a  vacancy,  his  executor  shall  present;  which 
direction,  according  to  a  decision  in  the  house  of  lords,  his  executor  is  compellable  to 
observe.  1  Burn's  Ec.  L.  226.  If  a  bishop  dies  during  the  vacancy  of  any  benefice 
within  his  patronage,  the  presentation  devolves  to  the  crown;  so  lilcewise  if  a  bishop  dies 
after  an  option  becomes  vacant,  and  before  the  archbishop  or  his  representative  has  pre- 
sented, and  the  clerk  is  instituted,  the  crown  pro  hoc  vice  will  be  entitled  to  present  to 
that  dignity  or  benefice.     Amb.  roi.     For  the  grant  of  the  option  by  the  bishop  to  the 


344 


archbi^op  has  no  efficacy  beyond  the  life  of  the  bishop.— CHRISTIAN. 
(14)  [First  prayers  or  suits.] 
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in  the  reign  of  Edward  I.  ,(^)  and  which  probably  gave  rise  to  the  royal 
corodies  which  were  mentioned  in  a  former  chapter.(a)  It  is  likewise  the 
privilege,  by  custom,  of  the  archbishop  of  Canterbury,  to  crown  the  kings 
and  queens  of  this  kingdotn.(i5)  And  he  hath  also,  by  the  statute  35  Hen. 
VIII.  c.  2 1 ,  the  power  of  granting  dispensations  in  any  case,  not  contrary  to 
the  Holy  Scriptures  and  the  law  of  God,  where  the  pope  used  formerly  to 
grant  them;  which  is  the  foundation  of  his  granting  special  licenses  to  marry 
at  any  place  or  time,  to  hold  two  livings,  and  the  like;(i7)  and  on  this  also 
is  founded  the  right  he  exercises  of  conferring  degrees,  ( 18)  in  prejudice  of 
the  two  universities.  (5) 

*The  power  and  authority  of  a  bishop,  besides  the  administration  [*382 
of  certain  holy  ordinances  peculiar  to  that  sacred  order,  consist  prind- 
pally  in  inspecting  the  manners  of  the  people  and  clergy,  and  punishing 
them  in  order  to  reformation,  by  ecclesiastical  censures. (19)  To  this  pur- 
pose he  has  several  courts  under  him,  and  may  visit  at  pleasure  every  part  of 
his  diocese.  His  chancellor  is  appointed  to  hold  his  courts  for  him,  and  to 
assist  him  in  matters  of  ecclesiastical  law;(2o)  who,  as  well  as  all  other 
ecclesiastical  officers,  if  lay  or  married,  must  be  a  doctor  of  the  civil 
law,  so  created  in  some  university,  (tr)  It  is  also  the  business  of  a  bishop 
to  institute,  and  to  direct  induction,  to  all  ecclesiastical  livings  in  his 
diocese.  (21) 

Archbishoprics  and  bishoprics  may  become  void  by  death,  deprivation  for 
any  gross  and  notorious  crime,  and  also  by  resignation.  All  resignations 
must  be  made  to  some  superior,  (n^ )  Therefore  a  bishop  must  resign  to  his 
metropolitan,  but  the  archbishop  can  resign  to  none  but  the  king  himself. 

(I)  See,  it.  talnlem.    ScrOnUt  Bpitciypo  Karl  guod  don  which  he  gnuted  to  the  nld  Rt^rt  at  the 

—Eoberlo  de  Irani  pemlonrm  taam.  qmm  ad  proa  desire  of  the  King :  and  that  the  aloreuld  Bl^on 

r^)iepri/dleto  Ri^.TiB  nmccMtl.  de  crbra  talvaf :  etde  tee  tbU  the  gold  Robert  be  appointed  to  the  next 

pnaimaacltnavaeatumdecoUalitmepr^iftiepiacopif  church  vacancy  In  hla  collation.] 


(15)  It  is  said  that  the  archbishop  of  York  has  the  privilege  to  crown  the  qaecn  con- 
tort, and  to  be  her  perpetual  chaplain,     i  Bum's  Ec  C.  1 78.— Christian. 

(17)  When  tbedoinuiion  of  the  pope  was  overtnmed  in  this  coantry,  this  prerogative 
of  dispensing  with  the  canons  of  the  church  was  transferred  by  that  statute  to  the  arch- 
bishop of  Canterbury  in  all  cases  in  which  dispensations  were  accustomed  to  be  obtained 
at  Rome;  but  in  cases  unaccustomed,  the  matter  shall  be  referred  to  the  king  and 
council.  The  pope  could  have  dispensed  with  every  ecclesiastical  canon  and  ordinance. 
But  in  some  of  the  cases  where  the  archbishop  alone  has  authoriw  to  dispeose,  his  dis- 
pensation with  the  canon,  as  to  hold  two  livings,  most  be  confiimea  nnder  the  great  seal. 
—Christian. 

(18)  But  although  the  archbishop  can  confer  all  die  degrees  which  are  taken  in  the 
DDiversities,  yet  the  graduates  of  the  two  universities,  by  various  acts  of  parliament  and 
other  regulations,  are  entitled  to  many  privileges  which  are  not  extended  to  what  is 
called  a  Lambeth  degree;  as,  for  instance,  those  degrees  which  are  a  qualification  (bra 
dispensation  to  hold  two  livings,  are  confined,  by  11  Hen.  III.  c.  13,  {  33,  to  the  two 
universities.— Christian. 

(19)  A  bishop  has  three  powers: — ist.  Of  ordinations,  which  he  acquires  on  his  cona^ 
cration,  and  thereby  he  may  confer  orders,  etc.  in  any  place  throughout  the  world.  3d, 
Of  jurisdiclion,  which  is  limited  and  confined  to  his  see.  3d.  Of  administration  and 
government  of  Che  revenues,  both  which  last  powers  he  gains  by  his  confirmation,  and 
•nne  are  of  opinion  that  the  bishop's*  jurisdiction,  as  to  ministerial  acts,  commences 
OB  his  election.  Palm.  473,  475.  The  bishop  consecrates  churches,  ordains,  admits,  and 
institutes  priests;  confirms,  suspends,  excommunicates,  grants  licenses  for  marriage, 
makes  probates  of  wills,  etc.  Co.  Litt.  96.  a  Roll.  Ab.  330.  Powers  and  duties  invested 
in  bishops  in  appointing  curates,  etc. ,  by  57  Geo.  III.  c  99. — ChiTTY. 

(10^  Besides  his  chancellor,  Uie  bishop  has  his  archdeacon,  dean  and  chapter,  and 
vicar-general  to  assist  him.  Every  bishop  may  retain  four  chaplains.  21  Hen.  VIIL  c 
*3,  s.  16.    8  Elii.  c.  I.— CHiTtv. 

^3t)  Bowyer's  Comm.  on  Const  I,aw  Eng.  (s  ed.  1846)  439. 
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II.  A  dean  and  chapter  are  the  council  of  the  bishop,  to  assist  him  with 
their  advice  in  affairs  of  religion,  and  also  in  the  temporal  concerns  of  bis 
see.(tf)  When  the  rest  of  the  clergy  were  settled  in  the  several  parishes  trf 
each  diocese,  as  hath  formerly(/)  been  mentioned,  these  were  reserved  for 
the  celebration  of  divine  service  in  the  bishop's  own  cathedral;  and  the  chiet 
of  them,  who  presided  over  the  rest,  obtained  the  name  of  decanus  or  dean, 
being  probably  at  first  appointed  to  superintend  ten  canons  or  prebendaries. 

All  ancient  deans  are  elected  by  the  chapter,  by  conge  d'eslire{22)  from  the 
king,  and  letters  missive  of  recommendation;  in  the  same  manner  as 
bishops:{23)  but  in  those  chapters,  that  were  founded  by  Henry  VIII.  out 
of  the  spoils  of  the  dissolved  monasteries,  (34)  the  deanery  is  dona- 
♦383]  tive,  and  the  installation  *merely  by  the  king's  letters-patent.  (;) 
The  chapter,  consisting  of  canons  or  prebendaries,  are  sometimes 
appointed  by  the  king,  sometimes  by  the  bishop,  and  sometimes  elected  by 
each  other.(25) 

The  dean  and  chapter  are,  as  was  before  observed,  the  nominal  Sectors  of 
a  bishop.  The  bishop  is  their  ordinary(36)  and  immediate  superior;  and 
has,  generally  speaking,  the  power  of  visiting  them,  and  correcting  their 
excesses  and  enormities.  They  had  also  a  check  on  the  bishop  at  common 
law;  for  till  the  statute  32  Hen.  VIII.  c.  28,  his  grant  or  lease  would  not 
have  bound  his  successors,  unless  confirmed  by  the  dean  and  chapter.  (A) 

Deaneries  and  prebends  may  become  void,  like  a  bishopric,  by  death,  by 
deprivation,  or  by  resignation  to  either  the  Icing  or  the  bishop,  (i')  Also  I 
may  here  mention,  once  for  all,  that  if  a  dean,  prebendary,  or  other  spiritual 
person  be  made  a  bishop,  all  the  preferments  of  which  he  was  before  possessed 
are  void;  and  the  king  may  present  to  them  in  right  of  his  prerogative 
royal.  But  they  are  not  void  by  the  election,  but  only  by  the  consecra- 
tion.(7)(27) 

III.  An  archdeacon  hath  an  ecclesiastical  jurisdiction,  immediately  subor- 
dinate to  the  bishop,  throughout  the  whole  of  his  diocese,  or  in  some  partic- 
ular part  of  it.  (28)     He  is  usually  appointed  by  the  bishop  himself;  and 


)  Pass  IIS,  IM.  (/)  Bro.  Abr.  t.  PraeMaUm,  S,  «1.    Cro.  Elii.  ttL 

id)  aim.  Cod.  173.  796.    2  Boll.  Abr.  Xi.    *  Uod.  ZXI.    BaXi.  1X1. 

m  Co.  Lite.  lOS. 

{31)  [Permission  to  elect] 

(33)  See  a  very  learned  note,  cootaining  a  full  history  of  the  election,  presentation,  or 
donation  to  deaneries,  by  Mr.  Hargrave,  in  Co.  Litt.  95. — Christian. 

(241  The  new  deaneries  and  chapters  to  old  bishoprics  are  eight, — viz.,  Canterbory, 
Norwich,  Winchester,  Durham,  EI7,  Rochester.  Worcester,  and  Carlisle;  and  five  new 
bishoprics,  with  new  deaneriea  and  chapters  annexed,  were  created,— viz.,  Peterborough, 
Cheater,  Gloucester,  Bristol,  and  Oxford.     Harg.  Co.  Litt.  95,  n.  3.— Chribtian. 

(i.S)  A  dean  who  is  solely  seized  of  a  distinct  possession  hath  an  absolute  fee  in  him  as 
well  as  a  bishop,  i  Inst.  135.  Adeanetris  a  spiritual  promotion  and  not  a  temporal 
one,  though  the  dean  be  appointed  by  the  king;  and  the  dean  and  chapter  may  be  in 
part  secuur  and  part  regular.  Palm.  500.  Aa  a  deanery  is  a  spiritual  dignity,  a  mAn 
cannot  be  a  dean  and  prehendary  in  the  same  church.     Dyer,  373. — CeiTTv. 

(36)1116  bishop  is  generally  called  the  ordinary;  but  l/te  ordinaryhaa  a  more  extensive 
signification,  as  it  includes  every  ecclesiastical  judge  who  has  the  regular  ordinary  juri^ 
diction  independent  of  another.     1  Bum's  Ec.  L.  3i.     Co.  Litt.  344.  -Christian. 

(37)  If  an  archdeaconry  be  in  the  gift  of  a  layman,  the  patron  presents  to  the  bishop, 
who  institutes  in  like  manner  as  to  another  benefice,  and  then  the  dean  and  chapter 
induct  him;  that  is,  after  some  ceremonies,  place  him  in  a  stall  in  the  cathedral  chnrch 
to  which  he  belongs,  whereby  he  is  said  to  have  a  place  in  the  choir.    Wats.  c.  15. 

Before  archdeacons  are  admitted  and  inducted,  bj'  stat.  13  &  14  Car.  II.  c.  4,  they  an 
to  read  the  common -prayer,  and  declare  their  aasent  thereto  as  other  peraons  admitted 
to  ecclesiastical  benefices,  and  they  must  subscribe  the  same  before  the  ordinary;  but 
they  are  not  obliged,  by  13  Eliz.  c.  11,  to  subscribe  and  read  the  thirty-nin*  a'*  ' 
Wats.  c.  15. 

(»8)  Bowyer's  Comm.  on  ConsL  Law  Eng-  (3  ed.  1846)  443- 
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batli  a  kind  of  episcopal  authority,  originally  derived  from  the  bishop,  but 
now  independent  and  distinct  from  his.  (^)(29)  He  therefore  visits  the 
clergy;  and  has  his  separate  court  for  punishment  of  offenders  by  spiritual 
censures,  and  for  hearing  all  other  causes  of  ecclesiastical  cognizance. 

IV.  The  rural  deans  are  very  andent  ofiGcers  of  the  church,  (/)  but  almost 
grown  out  of  use;  though  their  deaneries  still  subsist  as  an  ecclesiastical 
division  of  the  diocese,  or  archdeaconry.  They  seem  to  have  been 
deputies  of  the  *bishop,  planted  all  round  his  diocese,  the  better  to  [*384 
in^>ect  the  conduct  of  the  parochial  clergy,  to  inquire  into  and  report 
dilapidations,  and  to  examine  the  candidates  for  confirmation;  and  armed, 
in  minuter  matters,  with  an  inferior  degree  of  judicial  and  coercive  author- 
ity.(«)C3o) 

V.  The  next,  and  indeed  the  most  numerous,  order  of  men  in  the  system 
of  ecclesiastical  polity,  are  the  parsons  and  vicars  of  churches;  in  treating  of 
whom  I  shall  first  mark  out  the  distinction  between  them;  shall  next  observe 
the  method  by  which  one  may  become  a  parson  or  vicar;  shall  then  briefly 
touch  upon  their  rights  and  duties;  and  shall,  lastly,  show  how  one  may 
cease  to  be  either. 

A  parson,  persona  eccUsia,  is  one  that  hath  fiill  possession  of  a'l  the  rights 
of  a  parochial  church.  He  is  called  parson,  persona,  because  by  his  person 
the  church,  which  is  an  invisible  body,  is  represented;  and  he  is  in  himself  a 
body  corporate,  in  order  to  protect  and  defend  the  rights  of  the  church, 
which  he  personates,  by  a  perpetual  succession.(n)  He  is  sometimes  called 
the  rector,  or  governor,  of  the  church:  but  the  appellation  oiparson,  how- 
ever it  may  be  depreciated  by  familiar,  clownish,  and  indiscriminate  use,  is 
the  most  legal,  most  beneficial,  and  most  honorable  title  that  a  parish  priest 
can  enjoy;  because  such  a  one,  Sir  Edward  Coke  observes,  and  he  only,  is 
said  vicem  seu  personam  eulesia  gerere.  A  parson  has,  during  bis  life,  the 
freehold  in  himself  of  the  parsonage  house,  the  glebe,  the  tithes,  and  other 
dues.  (31)  But  these  are  sometimes  appropriated;  that  is  to  say,  the  benefice 
is  perpetually  annexed  to  some  spiritual  corporation,  either  soleor  aggregate, 
being  the  patron  of  the  living;  which  the  law  esteems  equally  capable  of 
providing  for  the  service  of  the  church,  as  any  single  private  clergyman. 
This  contrivance  seems  to  have  sprung  from  the  policy  of  the  monastic  orders, 
who  have  never  been  deficient  in  subtle  inventions  for  the  increase  of  their  own 
power  and  emoluments.  At  the  first  establishment  of  parochial  clergy,  the 
tithes  of  the  parish  were  distributed  in  a  fourfold  division:  one,  for 
the  use  of  the  bishop;  another,  for  maintaining  *the  fabric  of  the  P385 
church;  a  third,  for  the  poor;  and  the  fourth,  to  provide  for  the 
incumbent.  When  the  sees  of  the  bishops  became  otherwise  amply  endowed, 
they  were  prohibited  from  demanding  their  usual  share  of  these  tithes,  and 
the  division  was  into  three  parts  only.     And  hence  it  was  inferred  by  the 

(t)  1  Burn,  Eccl.  Law.  ««.  fit.  Cm)  Gite.  Cod.  972,  USD. 

(I)  KcDDet.  PftT.  Antlq.  683.  jn)  Co.  Utt  WO. 

An  archdeacon  is  a  ministerial  officer,  and  cannot  refuse  to  swear  a  church-warden 
elected  by  the  parish.  Lord  Raym.  138.  The  King  v.  Bishop  Winchester,  K.  B.  T.  T. 
1815. — Cbitty. 

(39)  Where  the  archdeacon  hath  a  peculiar  jurisdiction,  he  is  totally  exempt  from  the 
power  of  the  bishop,  and  the  bishop  cannot  enter  there  and  hold  court;  and  in  such  caae, 
)f  the  party  who  lives  with  the  peculiar  be  sued  in  the  bishop's  court,  a  prohibition  ahall 
be  granted;  but  if  the  archdeacon  hath  not  a  peculiar,  then  the  bishop  and  he  have  a 
concurrent  jurisdiction,  and  the  party  may  commence  his  suit  either  in  the  archdeacon's 
or  the  Iriahop's  court.     Lord  Raym.  133.— Chitty. 

(30)  Bnt  this  office,  decanus  ruralis.  is  wholly  extinguished,  if  it  ever  had  separate 
existence;  and  now  the  archdeacon  and  chancellor  of  the  diocese  execute  the  authority 
formerly  attached  to  it.     See  1  Nels.  Abr.  506-507.— Chtttv, 

(31)  Fletcher  v.  Lord  Souden,  3  Bingham,  553  [1816}. 
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monasteries,  that  a  small  part  was  sufficient  for  the  officiating  priest;  and 
that  the  remainder  might  well  be  applied  to  the  nse  of  their  own  fraternities, 
(the  endowment  of  which  was  construed  to  be  a  work  of  the  most  exalted 
piety,)  subject  to  the  burdeu  of  repairing  the  church  and  providing  for  its 
constant  supply.  And  therefore  they  begged  and  bought,  for  masses  and 
obits,  and  sometimes  even  for  money,  all  the  advowsons  within  their  reach, 
and  then  appropriated  the  benefices  to  the  use  of  their  own  corporation.  But, 
in  order  to  complete  such  appropriation  effectually,  the  king's  license,  and 
consent  of  the  bishop,  must  first  be  obtained;  because  both  the  king  and  the 
bishop  may  some  time  or  other  have  an  interest,  by  lapse,  in  the  presentation 
to  the  benefice;  which  can  never  happen  if  it  be  appropriated  to  the  use  of  a 
corporation,  which  never  dies;  and  also  because  the  law  reposes  a  confidence 
in  them,  that  they  will  not  consent  to  any  thing  that  shall  be  to  the  prejudice 
of  the  church.  The  consent  of  the  patron  also  is  necessarily  implied,  b«:ause, 
as  was  before  observed,  the  appropriation  can  be  originally  made  to  none, 
but  to  such  spiritual  corporation,  as  is  also  the  patron  of  the  church;  the 
whole  being  indeed  nothing  else,  but  an  allowance  for  the  patrons  to  retain 
the  tithes  and  glebe  in  their  own  bands,  without  presenting  any  clerk,  they 
themselves  undertaking  to  provide  for  the  service  of  the  church.  (0)  When 
the  appropriation  is  thus  made,  the  appropriators  and  their  successors  are 
perpetual  parsons  of  the  church;  and  must  sue  and  be  sued,  in  all  matters 
concerning  the  rights  of  the  church,  by  the  name  of  parsons.(^) 

This  appropriation  may  be  severed,  and  the  church  become  disappropriate, 
two  ways:  as,  first,  if  the  patron  or  appropriator  presents  a  clerk, 
*386]  who  is  instituted  and  inducted  *to  the  parsonage;  for  the  incumbent 
so  instituted  and  inducted  is  to  all  intents  and  purposes  complete 
parson;  and  the  appropriation,  being  once  severed,  can  never  be  reunited 
again,  unless  by  a  repetition  of  the  same  solemnities.  C^)  And,  when  the 
clerk,  so  presented,  (32)  is  distinct  from  the  vicar,  the  rectory  thus  vested 
in  him  becomes  what  is  called  a  sinecure: {^^')  because  he  hath  no  cure  of 
souls,  having  a  vicar  under  him  to  whom  that  cure  is  committed.fr)  Also, 
if  the  corporation  which  has  the  appropriation  is  dissolved,  the  parsonage 
becomes  disappropriate  at  common  law;  because  the  perpetuity  of  person  is 
gone,  which  is  necessary  to  support  the  appropriation. 

In  this  manner,  and  subject  to  these  conditions,  may  appropriations  be 
made  at  this  day:(34)  and  thus  were  most,  if  not  all,  of  the  appropriations 

fa)  Flood.  rn^^M.  (r)  Blnecima  mlRht  >)k>  ba  cnaMd  br  olbn 

IP)  Hob,  Wl.  mxaxa.   i  Bum's  Eccl.  t^w,  347. 

(g)  Co.  LItt  K. 

(33)  Mr.  Christian  conceives  that  there  is  no  authority  or  reason  to  suppose  that  the 

Spropriator  can  thus  create  a  sinecure  rector.  But  if  ue  appropriator  or  impropriator 
ould,  either  by  design  or  misUke,  present  his  clerk  to  the  pareonaKe,  it  is  held  that  the 
vicarage  will  ever  afterwards  be  dissolved,  and  the  incumbent  will  dc  entitled  to  all  the 
tithes  and  dues  of  the  church  as  rector.     Wats,  c.  17.     a  R.  Ab.  338. 

(33)  Wherever  a  rector  and  vicar  are  presented  and  instituted  to  the  same  benefice,  the 
rector  is  excused  all  duty,  and  has  what  is  properly  called  a  sinecure.  But  where  there 
is  only  one  incumbent,  the  benefice  is  not  in  law  a  sinecure,  though  there  should  be 
neither  a  church  nor  any  inhabitants  within  the  parish. — Christian. 

(34I  It  surely  may  be  questioned  whether  such  a  power  any  longer  exists:  it  cannot  be 
supposed  that,  at  this  day,  the  inhabitants  of  a  parish,  who  had  been  accustomed  to  pay 
their  tithes  to  their  officiating  minister,  could  be  compelled  to  transfer  them  to  an  eccle- 
siastical corporation,  to  whicn  they  might  perhaps  be  perfect  strangers.  Appropriations 
are  said  to  have  originated  from  an  opinion  inculcated  by  the  monks,  that  tithes  and 
oblations,  though  payable  to  some  church,  yet  were  an  arbitrary  disposition  of  the  donor, 
who  might  give  them,  as  the  reward  of  religious  service  done  to  him,  to  any  person 
whatever  from  whom  he  received  that  service,  i  Bum's  Ec.L.  63.  And  till  Uiey  had 
got  complete  possession  of  the  revenues  of  the  church,  they  spared  no  pains  to  recom- 
mend themselves  as  the  most  deserving  objects  of  the  gratitude  and  bene&ctton  of  the 
parish.  There  probably  have  been  no  new  appropriations  since  the  dissolution  of  mon- 
uterics.— Christian. 
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at  present  existing  originally  made;  being  annexed  to  bishoprics,  prebends, 
religioiiii  houses,  nay,  even  to  nunneries,  and  certain  military  orders,  all  of 
which  were  spiritual  corporations.  At  the  dissolution  of  monasteries  by 
statutes  2^  Hen.  VIII.  c,  28,  and  31  Hen.  VIII.  c.  13,  the  appropriations 
of  the  several  parsonages,  which  belonged  to  those  respective  religious 
houses,  (amounting  to  more  than  one-third  of  all  the  parishes  in  Eng- 
land, )(f)  would  have  been  by  the  rules  of  the  common  law  disappropriated, 
had  not  a  clause  in  those  statutes  intervened,  to  give  them  to  the  king  in  as 
ample  a  manner  as  the  abbots,  etc.,  formerly  held  the  same,  at  the  time  of 
their  dissolution.  This,  though  perhaps  scarcely  defensible,  was  not  without 
example;  for  the  same  was  done  in  former  reigns,  when  the  alien  priories, 
that  is,  such  as  were  filled  by  foreigners  only,  were  dissolved  and  given  to 
the  crown,(0  And  from  these  two  roots  have  sprung  all  the  lay  appropria- 
tions or  secular  parsonages,  which  we  now  see  in  the  kingdom;  they  having 
been  afterwards  granted  out  from  time  to  lime  by  the  crown. (k) 

*These  appropriating  corporations,  or  religious  houses,  were  wont  P387 
to  depute  one  of  their  own  body  to  perform  divine  service,  and  admin- 
ister the  sacraments,  in  those  parishes  of  which  the  society  was  thus  the 
parson.  This  officiating  minister  was  in  reality  no  more  than  a  curate, 
deputy,  or  vicegerent  of  the  appropriator,  and  therefore  called  vicarius,  or 
vicar.  His  stipend  was  at  the  discretion  of  the  appropriator,  who  was  how- 
ever bound  of  common  right  to  find  somebody,  qui  ilii  de  temporcdibus ,  epis- 
copo  de  spiritualibus,.debeal  respondere.{w'){^^)  (36)  But  this  was  done  in  so 
scandalous  a  manner,  and  the  parishes  suffered  so  much  by  the  neglect  of 
the  appropriators,  that  the  legislature  was  forced  to  interpose:  and  accord- 
ingly it  is  enacted  by  statute  15  Ric.  II.  c.  6,  that  in  all  appropriations  of 
churches,  the  diocesan  bishop  shall  ordain,  in  proportion  to  the  value  of  the 
church,  a  competent  sum  to  be  distributed  among  the  poor  parishioners 
annually;  and  that  the  vicarage  shall  be  sufficiently  endowed.  It  seems  the 
parish  were  frequently  sufferers,  not  only  by  the  want  of  divine  service,  but 
also  by  withholding  Uiose  alms,  for  which,  among  other  purposes,  the  pay- 
ment of  tithes  was  originally  imposed:  and  therefore  in  this  act  a  pension  is 
directed  to  be  distributed  among  the  poor  parochians,  as  well  as  a  sufficient 
stipend  to  the  vicar.  But  he,  being  liable  to  be  removed  at  the  pleasure  of 
the  appropriator,  was  not  likely  to  insist  too  rigidly  on  the  legal  sufficiency 
of  the  stipend:  and  therefore,  by  statute  4  Hen,  IV,  c,  2,  it  is  ordained,  that 
the  vicar  shall  be  a  secular  person,  not  a  member  of  any  religious  house; 
that  he  shall  be  vicar  perpetual,  not  removable  at  the  caprice  of  the  monas- 
tery; and  that  he  shall  be  canonically  instituted  and  inducted,  and 
be  sufficiently  endowed,  at  the  discretion  of  the  ordinary,  for  these  three 
express  purposes,  to  do  divine  service,  to  inform  the  people,  and  to  keep 


ft)  Beld.  Review  or  Tith.  c.  S,  Bpelm.  Apology.  U,      are  dov  called  Improprlatloin,  u  belDK  AiipnwrliP 
(()  2  Inrt,  SM.  in  the  hands  -' '-- ~~. 

(11)  Sir  H.  Spelmaa  (of  Tlthea,  c.  »)  lays  (bew         (w)  Seld.  T 


bands  of  iBymea. 


(35)  rwho  should  answer  to  him  concening  temporal,  to  the  bishop  concerning  spirit- 
ual, a&iis.] 

(36I  A  vicar  {qui  vicem  alUrius  gerif^  was  a  name  not  known  till  the  reign  of  Henry 
the  Third,  before  which  the  rectorprovidedacurate,  and  maintained  him  by  an  arbitrary 
stipend,  Seld.  c.  u,  a  i,  i  Hen,  Bla,  423.  Cro,  Jac.  518.  Besides  the  provision  for 
the  vicerage,  by  way  of  charge  issuing  out  of  a  religious  bouse,  there  were  two  other 


with  aparcei  of  the  parsonage,  ^nerally  the  si        , 

great  tithes.  Gwillim,  1090.  Tbe  vicar^e  being  thus  derived  out  of  the  parsona^,  no 
Uthes  can,  dejure,  belong  to  the  vicar  except  that  [>ortion  which  is  described  in  his  en- 
J"^"*— *  "-  — 1--»  t.;*  -".*J-"-"*^v-^  1,-..-  :.«*.«<.*».v*j»i)^  a*.:a*ia^      Mirehouse  on  Tithes, 

\ 
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hospitaIity.(37)  The  endowments  in  consequence  of  these  statutes  have 
usually  been  by  a  portion  of  theglebe,  orland,  belong:ing  to  the  parsonage,  and 
a  particular  share  of  the  tithes,  which  the  appropriators  found  it  most 
♦388]  troublesome  to  collect,  and  which  are  *^herefbre  generally  called 
privy  or  small  tithes;  the  greater,  or  predial,  tithes  being  still  re- 
served to  their  own  use.  But  one  and  the  same  rule  was  not  observed  in  the 
endowment  of  all  vicarages.  Hence  some  are  more  liberally,  and  some  more 
scantily,  endowed;  and  hence  the  tithes  of  many  things,  as  wood  in  particu- 
lar, are  in  some  parishes  rectorial,  and  in  some  vicarial,  tithes. 

The  distinction  therefore  of  a  parson  and  vicar  is  this:  the  parson  has  for 
the  most  part  the  whole  right  to  all  the  ecclesiastical  dues  in  his  parish;  but 
a  vicar  has  generally  an  appropriator  over  him,  entitled  to  the  best  part  of 
the  profits,  to  whom  he  is  in  effect  perpetual  curate,  with  a  standing 
salary. (38)  Though  in  some  places  the  vicarage  has  been  considerably 
augmented  by  a  large  share  of  the  great  tithes;  which  augmentations  were 
greatly  assisted  by  the  statute  29  Car.  II.  c.  8,  enacted  in  &vor  of  poor  vicars 
and  curates,  which  rendered  such  temporary  augmentations,  when  made  by 
the  appropriators,  perpetual.{39) 

The  method  of  becoming  a  parson  or  vicar  is  much  the  same.  To  both 
there  are  four  requisites  necessary;  holy  orders,  presentation,  institution,  and 
induction.  (40)  The  method  of  conferring  holy  orders  of  deacon  and  priest 
according  to  the  liturgy  and  canons,(:r)  is  foreign  to  the  purpose  of  these 

(z)  See  3  Burn,  Eccl.  Lftw,  lOa. 

{37)  Prom  this  act  we  may  date  the  origin  of  the  present  vicarages;  for  before  this  time 
the  vicar  was  nothing  more  than  a  temporary  curate,  and  when  the  church  was  appro- 
priated to  a  monastery,  he  was  generally  one  of  their  own  body,  that  is,  one  of  the  regular 
clergy;  for  the  monks  who  Uvea  secunautn  rrffM^.(af  their  respective  houses  or  societies 
were  denominated  regular  clergy,  in  contradistinction  to  the  parochial  clergy,  who  per- 
formed their  ministiy  in  the  world  in  seculo,  and  who  from  thence  were  called  secular 
clergy.  A'l  the  tithes  or  dues  of  the  church  of  common  right  belong  to  the  rector,  or  ta 
the  appropriator  or  impropriator,  who  have  the  same  rights  as  the  rector;  and  the  vicar  is 
entitled  only  to  that  portion  which  is  expressed  in  bis  endowment,  or  what  his  predeces- 
sors have  immemorially  enjoyed  by  prescription,  which  is  equivalent  to  a  grant  or  endow- 
ment. And  where  there  is  an  endowment  he  may  recover  all  that  is  contained  in  it;  and 
he  may  still  retain  what  he  and  his  predecessors  have  enjoyed  by  prescription,  though  not 
ezpre^ed  in  it;  for  such  a  prescription  amounts  to  evidence  of  another  consistent  endow- 
ment. These  endowments  frequently  invest  the  vicar  with  some  part  of  the  great  tithes; 
therefore  tbe  words  rectorial  and  vicarial  tithes  have  no  definite  signification.  But  ^at 
and  small  tithes  are  technical  terms,  and  which  are,  or  ought  to  be,  accurately  defined 
and  distin^iahed  by  the  law. — Christian. 

(^S)  A  vicar,fromwhat  has  been  advanced  in  the  preceding  pa^  and  note,  must  neces- 
aanly  have  an  appropriator  over  him,  or  a  sinecure  rector,  who  m  some  books  is  consid- 
ered and  called  an  appropriator.  Of  benefices,  some  have  never  been  approtiriated; 
consequently,  in  tliose  uere  can  be  no  vicar,  and  the  incumt>ent  is  rector,  ana  entitled  to 
all  the  dues  of  the  church.  Some  were  appropriated  to  secular  ecclesiastical  corpora- 
tions, which  appropriations  still  exist,  except  perhaps  some  few  which  may  have  been 
dissolved;  othera  were  appropriated  to  the  houses  of  the  regular  clergy;  all  which  appro- 

C.tions,  at  the  dissolution  of  monasteries,  were  transferred  to  the  crown,  and  in  the 
dsof  the  Icing  or  his  grantees  are  now  called  impropriations:  but  in  some  appropriated 
churches  no  perpetual  vicar  bas  ever  been  endowed;  in  that  case  the  officiating  minister 
is  appointed  by  the  appropriator,  and  is  called  a  perpetual  curate.  — Christi AS. 

(39)  In  the  year  1836,  by  stat.  6  Sc  7  Will.  IV.  c.  71,  followed  by  various  othera,  a  great 
change  was  effected  ip  the  law  of  tithes,  which  the  legislature  considered  to  stand  on  a 
most  unsatisfactory  fb_,ting, — to  be  unjust,  vexatious,  and  irritating  alike  to  the  tithe- 
owner  and  tlie  tithe-payer.  Tithes  were  then  commuted  into  a  rent-charge,  adjusted  to 
the  average  priceof  conj;  and  this  commutation  mf^  be  either  voluntary  or  compulsory, 
under  the  superintendence  and  by  the  agency  of  "  The  Tithe.CommiasioneTB  of  England 
and  Wales." — Warren. 

(1)0)  A  person  ordained  a^  a  deacon  according  to  the  forms  and  usages  of  the  Methodist 
Episcopal  Church  and  commissioned  to  preach  oy  the  bishop  of  that  church  and  to  admin- 
ister the  ordinances  of  marriage,  baptism  and  burial,  is  an  "ordained  minister"  within 
the  late  marriage  act    Kibbe  f.  Autram,  4  Day  (Conn.)  140(1821). 
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commentaries;  any  further  than  as  they  are  necessary  requisites  to  make  a 
complete  parson  or  vicar.  By  common  law,  a  deacon  of  any  age  might  be 
instituted  and  inducted  to  a  parsonage  or  vicarage;  but  it  was  ordained  by 
statute  13  Eliz.  c.  12,  that  no  person  under  twenty-three  years  of  age,  and  in 
deacon's  orders,  should  be  presented  to  any  benefice  with  cure;  and  if  he 
were  not  ordained  priest  within  one  year  after  his  induction,  he  should  be 
ipso  fado  deprived;  and  now,  by  statute  13  &  14  Car.  II.  c.  4,  no  person  is 
capable  to  be  admitted  to  any  benefice,  unless  he  hath  been  first  ordained  a 
priest;(4i)  and  then  he  is,  in  the  language  of  the  law,  a  clerk  in 
orders.  But  if  he  obtains  orders,  or  a  license  *to  preach,  by  money  [*389 
or  corrupt  practices,  (which  seems  to  be  the  true,  though  not  the 
common,  notion  of  simony,)  the  person  giving  such  orders  forfeits(_y)  40/., 
and  the  person  receiving  10/. ,  and  is  incapable  of  any  ecclesiastical  preferment 
for  seven  years  afterwards. 

Any  clerk  may  be  presented(ir)  to  a  parsonage  or  vicarage;  that  is,  the 
patron  to  whom  the  advowson  of  the  church  belongs,  may  offer  his  clerk  to 
the  bishop  of  the  diocese  to  be  instituted.  Of  advowsons,  or  the  right  of  pre- 
sentation, being  a  species  of  private  property,  we  shall  find  a  more  convenient 
place  to  treat  in  the  second  part  of  these  commentaries.  But  when  a  derk  is 
presented,  the  bishop  may  refuse  him  upon  many  accounts.  As,  i,  If  the 
patron  is  excommunicated,  and  remains  in  contempt  forty  days.Ca)  Or,  2, 
If  the  clerk  be  unfitr(i)  which  unfitness  is  of  several  kinds.  First,  with 
regard  to  his  person;  as  if  he  be  a  bastard,  an  outlaw,  an  excommunicate,  an 
alien,  under  age,  or  the  like.(f)  Next,  with  regard  to  his  faith  or  morals: 
as  for  any  particular  heresy,  or  vice  that  is  malum  in  se;  but  if  the  bishop 
alleges  only  in  generals,  as  that  he  is  schismaticus  inveleralus,  or  objects  a 
fault  that  is  malum  prohibitum  merely,  as  haunting  taverns,  playing  at 
unlawful  games,  or  the  like;  it  is  not  good  cause  of  refusal.(rf)  Or,  lastly, 
the  clerk  may  be  unfit  to  dischai^e  the  pastoral  office  for  want  of  learning. 
In  any  of  which  cases  the  bishop  may  refuse  the  clerk.  In  case  the  refusal 
is  for  heresy,  schism,  inability  of  learning,  or  other  matter  of  ecclesiastical 
cognizance,  there  the  bishop  must  give  notice  to  the  patron  of  such  his  cause 
of  refusal,  who,  being  usually  a  layman,  is  not  supposed  to  have  knowledge 
of  it,  else  he  cannot  present  by  lapse;  but,  if  the  cause  be  temporal,  there  he 
is  not  bound  to  give  notice.  (^ ) 

*If  an  action  at  law  be  brought  by  the  patron  against  the  bishc^  [*390 
for  refusing  his  clerk,  the  bishop  must  assign  the  cause. (42)  If  the 
cause  be  of  a  temporal  nature,  and  the  fact  admitted,  (as,  for  instance,  out- 
lawry,) the  judgesof  theking'scourts  must  determine  its  validity,  or  whether 
it  be  sufficient  cause  of  refusal;  but,  if  the  fact  be  denied,  it  must  be  deter- 
mined by  a  jury.  If  the  cause  be  of  a  spiritual  nature,  (as  heresy,  particu- 
larly alleged,)  the  fact,  if  denied,  shall  also  be  determined  by  a  jury;  and, 
if  the  fact  be  admitted  or  found,  the  court,  upon  consultation  and  advice  of 
learned  divines,  shall  decide  its  sufficiency.  (_/" )  If  the  cause  be  want  of 
learning,  the  bishop  need  not  specify  in  what  points  the  clerk  is  deficient,  but 
only  allege  that  he  is  deficient:(f )  for  the  statute  9  Edw.  II.  st,  i,  c,  13,  is 

Jy)  atnl.  n  Ellz.  c.  e.  (c)  2It«11.  Abr.  SSe.  2  InittSZ.    BtU.8Bicn.a 

t)  Ala.]rnunnuya)K>bepreaente(l^b(itheiiiiut  8.    7  Klf.  II.  c.  12. 
:«  priest's  orden  berore  his  admiaBioD.    1  Burn.         (d)  6  Rep.  M. 
Ua  U)  2  Inri.  632. 

(a)  2  Roll  Abr.  SW.  </)  2  lliKt  «S2. 

(b)  alanv.  L.  13,  c  20.  (0)BRep.&8.    SLer.SlS. 

(41)  B^  cation  34,  no  one  shall  be  admittecl  to  the  order  of  a  deacon  till  be  be  twenty- 
Uiree  years  old;  and  by  that  canon,  and  also  by  13  Bliz.  c.  11,  no  one  can  take  the  order 
of  «  priest  till  he  be  fiiU  four-and-twenty  years  old.    3  Bum's  Ec.  L,  17.— ChbiStian. 

(4J)  Dilton  *.  Myers,  i  Bright  (Pa.)  433  (1851). 
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express,  that  the  examioation  of  the  fitness  of  a  person  presented  to  a  bene- 
fice belongs  to  the  ecclesiastical  judge.  But,  because  it  would  be  nugatory 
in  this  case  to  demand  the  reason  of  refusal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has  already  pronounced  his 
clerk  unfit;  therefore,  if  the  bishop  returns  the  clerk  to  be  minus  sufficiens  in 
/iieraiura,(^$')  the  court  shall  write  to  the  metropolitan  to  rt-examine  him, 
and  certify  his  qualifications;  which  certificate  of  the  archbishop  is  finBl.(A} 
If  the  bishop  hath  no  objections,  but  admits  the  patron's  presentation,  the 
clerk  so  admitted  is  next  to  be  instituted  by  him,  which  is  a  kind  of  investi- 
ture of  the  spiritual  part  of  the  benefice:  for  by  institution  the  care  of  the 
souls  of  the  parish  is  committed  to  the  charge  of  the  clerk.  When  a  vicar  is 
instituted,  he,  besides  the  usual  forms,  takes,  if  required  by  the  bishop,  an 
oath  of  perpetual  residence;  for  the  maxim  of  law  is,  that  vicarius  non  habet 
viairiittn: {44)  and,  as  the  non-residence  of  the  appropriators  was  the  cause  of 
the  perpetual  establishment  of  vicarages,  the  law  judges  it  very  improper  for 

them  to  defeat  the  end  of  their  constitution,  and  by  absence  to  create 
♦391]     the  very  mischiefs  which  they  were  appointed  *to  remedy:  especially 

as,  if  any  profits  are  to  arise  from  putting  in  a  curate  and  living  at  a 
distance  from  the  parish,  the  appropriator,  who  is  the  real  parson,  has  un- 
doubtedly the  elder  title  to  them.  When  the  ordinary  is  also  the  patron,  and 
confers  the  living,  the  presentation  and  institution  are  one  and  the  same  act, 
and  are  called  a  collation  to  a  benefice.  By  institution  or  collation  the  church 
isfiill,  so  that  there  can  be  no  fresh  presentation  till  another  vacancy,  at  least 
in  the  case  of  a  common  patron;  but  the  church  is  not  full  against  the  king 
till  induction:  nay,  even  if  a  clerk  is  instituted  upon  the  king's  presentation, 
the  crown  may  revoke  it  before  induction,  and  present  another  clerk,  (i) 
Upon  institution,  also,  the  clerk  may  enter  on  the  parsonage-house  and  glebe, 
and  take  the  tithes;  but  he  cannot  grant  or  let  them,  or  bring  an  action  for 
them,  till  induction. 

Induction  is  performed  by  a  mandate  &om  the  bishop  to  the  archdeacon, 
who  usually  issues  out  a  precept  to  other  clergymen  to  perform  it  for  him.  (45) 
It  is  done  by  giving  the  clerk  corporal  possession  of  the  church,  as  by  holding 
the  ring  of  ^e  door,  tolling  a  bell,  or  the  like;  and  is  a  fomi  required  by 
law,  with  intent  to  give  all  the  parishioners  due  notice,  and  sufficient  cer- 
tainty of  their  new  minister,  to  whom  their  tithes  are  to  be  paid.  This  there- 
fore is  the  investiture  of  the  temporal  part  of  the  benefice,  as  institution  is  of 
the  spiritual.  And  when  a  clerk  is  thus  presented,  instituted,  and  inducted 
into  a  rectory,  be  is  then,  and  not  before,  in  full  and  complete  possession, 
and  is  called  in  law,  persona  impersonaia,  or  parson  imparsonee,  (A) 

The  rights  of  a  parson  or  vicar,  iu  his  tithes  and  ecclesiastical  dues,  fall 
more  properly  under  the  second  book  of  these  commentaries:  and  as  to  his 
duties,  they  are  principally  of  ecclesiastical  cognizance;  those  only  excepted 
which  are  laid  upon  him  by  statute.     And  those  are  indeed  so  numerous, 

that  it  is  impracticable  to  recite  them  here  with  any  tolerable  con- 
♦392]     dseness  or  accuracy.     Some  of  them  we  may  remark,  as  they  *arise 

in  the  progress  of  our  inquiries;  but  for  the  rest  I  must  refer  myself 
to  such  authors  as  have  compiled  treatises  expressly  upon  this  subject.  (/ )    I 

tA)2Inrt.  6S2.  these  ore  BIshopGlbenn'sCbdet.  Dr.  Buni>Fi£ccIaAt*- 

{ft  Co.  LIU.8M.  >iealLaa,KoA  the  enrllvreilitlonsnr  tbe  C!«rnr<«i>'« 

\Vi  Co.  LIU.  300.  iMw,  publiihe<1  iiiuler  the  Dame  of  Dr.  Watson,  bat 

(t)  The*e  >n  ver;  Dumeroni,  but  there  are  few  comidled  by  Ur.  Place,  a  banister. 


n  with  cert^D^.    Among 


(43)  fDeficient  in  learning.] 

(44)  [A  vicar  boa  no  deputy.}    This  requirement  is  atMlished  by  stat  i  and  1 
i  106,  B.  61,  1838. 

(45)Turpin  v.  Locket,  6  Call.  (Va.)  131  (1804). 
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shall  only  just  mention  the  article  of  residence,  upon  the  supposition  of 
which  the  law  doth  style  every  parochial  minister  an  incumbent.  By  statuve 
zi  Hen.  VIII.  c.  t2,  persons  wilfully  absenting  themselves  from  their  bene- 
fices, for  one  month  together,  or  two  months  in  the  year,  incur  a  penalty  of 
5/.  to  the  king,  and  5/.  to  any  person  that  will  sue  for  the  same,  except  chap- 
lains to  the  king,  or  others  therein  mentioned, (m)  during  their  attendance 
in  the  household  of  such  as  retain  them;  and  also  except(n)  all  heads  of 
houses,  magistrates,  and  professors  in  the  universities,  and  all  students  under 
forty  years  of  age  residing  there.  6ona  fide,  for  study.  Legal  residence(46) 
is  not  only  in  the  parish,  but  also  in  the  parsonage-house,  if  there  be  one: 
for  it  hath  been  resolved,  {0}  that  the  statute  intended  residence,  not  only  for 
serving  the  cure,  and  for  hospitality;  but  also  for  maintaining  the  house, 
that  the  successor  may  also  keep  hospitality  there:  and,  if  there  be  no  par- 
aonage-house,  it  hath  been  holden  that  the  incumbent  is  bound  to  hire  one,  in 
the  same  or  some  neighboring  parish,  to  answer  for  the  purposes  of  re^dence. 
For  the  more  effectual  promotion  of  which  important  duty  among  the  paro- 
chial clergy,  a  provision  is  made  by  the  statute  17  Geo.  Ill,  c,  53,  for  raising 
money  upon  ecclesiastical  benefices,  to  be  paid  off  by  annually  decreasing 
tnstalnients,  and  to  be  expended  in  rebuilding  or  repairing  the  bouses  belong* 
ing  to  such  benefices. 

We  have  seen  that  there  is  but  one  way  whereby  one  may  become  a  parson 
or  vicar:  there  are  many  ways  by  which  one  may  cease  to  be  so.  i.  By 
death.  2.  By  cession,  in  taking  another  benefice.  For,  by  statute  21  Hen. 
VIII.  c.  13,  if  any  one  having  a  benefice  of  8/.  per  annum  or  upwards 
(according  to  the  present  valuation  in  the  king's  books)  (/)  accepts  any 
other,  the  first  shall  be  adjudged  void,  unless  he  obtains  a  dispensation,  which 
no  one  is  entitled  to  have,  but  the  chaplains  of  the  king(47)  and  othera 
therein  mentioned,  the  brethren  and  the  sons  of  lords  and  knights,  and 
doctors  and  bachelors  of  divinity  and  law,  (48)  admitted  by  the  universities  of 


I)  Blat.  38  Hen.  VUL  c 


Id   n  Hen.  nil.  c  n.  lo)  O  Rep.  21. 

It.  (p)  Cm.  CM.  lee. 


(46)  For  k  ductuaion  of  the  term  "  reddeDce,"  etc..  Me  Hinda  v.  Rinda,  i  Clarke  (la.) 
43  {1855)-  ' 

(47)  The  munbeVof  the  chaplains  of  the' king  and  royal  &mily,  who  may  havedispenaa- 
tjono,  is  anlimited.'  An  archbishop  may  have  eight,  a  duke  and  bishop  six,  a  marquis 
uid  earl  five,  a  visconnt  four.  The  chancellor,  a  Mron,  and  a  knightof  the  garter,  three; 
a  dncheae,  marchioness,  countess  and  baroness,  being  widows,  two.  The  Icing's  trea^rer, 
comptroller,  secretaiy,  dean  of  the  chapel,  almoner,  and  the  master  of  the  rolls,  two. 
The  chief  justice  of  King's  Bench,  and  warden  of  dnqne  ports,  one.  These  chaplains 
only  can  obtain  a  dispensation  nnder  the  statute. 

If  one  penon  has  two  or  more  of  these  titles«r  characters  united  in  himself,  he  can 
onljr  retain  Uie  number  of  chaplains  limited  to  his  highest  degree;  #nd  if  a  nobleman 
retain  hb  fiill  number  of  ctaaplains,  no  one  of  them  can  be  diM:harged.  so  that  another 
shall  be  appointed  in  hia  room  during  his  life,  4  Co.  90.  The  king  may  present  his  own 
chaplains,  i.  e.  waiting  chaplains  in  ordinary,  to  any  number  of  livings  in  the  gift  of  the 
crown,  and  even  in  addition  to  what  they  hold  upon  the  presentation  of  a  subject  with- 
out dispensation;  but  a  king's  chaplain,  being  beneficed  by  the  king,  cannot  afterwards 
take  a  living  from  a  subject,  but  by  a  dispensation  according  to  the  statute.  S.  39,  i  Salk. 
161 .  — Christian. 

(48)  The  words  of  the  statute  are,  "  all  doctors  and  bachelors  of  divinity,  doctors  of 
I  laws,  and  bacbeiorsof  the  law  canon."    Befbrethereformation,  degrees  were  as  frequent 

in  the  canon  law  as  in  the  civil  law.  Many  were  graduates  in  utro^ue  jure,  or  utriusqut 
juris.  J.  U.  D.,  OT  juris  utriusgue  doctor,  is  still  common  in  foreign  universities.  But 
Henry  VIII.,  in  the  twentv- seventh  year  of  his  rei^,  when  he  bad  Tenounced  the 
authority  of  the  pope,  iasueoa  mandate  to  the  university  of  Cambridge,  ut  nulla  legatur 
palam  et  publice  lectio  in  jure  canonico  sive  fiontiftcio,  nee  aliguis  cujuscunqu!  tondi- 
tionis  homo  gradum  aliquem  in  studio  illius  juris  ponlificii  suicidal,  aul  in  eodim  in 
posteruiH  promovealur  quovis  modo.  [That  no  open  and  public  lecture  in  the  canonical 
or  pontifical  law  should  be  given,  nor  should  any  man  of  any  station,  whatsoever,  receive 
any  degree  in  the  study  of  uie  pontificallaw,  or  henceforth  be  in  any  manner  promoted 
Vol-  I.— 23.  353 
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this  realm.  And  a  vacancy  thus  made,  for  want  of  a  dispensation,  is  called 
cession.  (49)  3.  By  consecration;  for,  as  was  mentioned  before,  when 
''^393]  B  derk  is  promoted  to  a  bishopric,  all  his  other  ^preferments  are  void 
the  instant  that  he  is  consecrated.  But  there  is  a  method,  by  the 
favor  of  the  crown,  of  holding  such  Uvtngs  in  commendam.  (50)  CommeHda, 
or  ecdesia  cpmmendata,{^i')  is  a  living  commended  by  the  crown  to  the  care 
of  a  clerk,  to  hold  till  a  proper  pastor  is  provided  for  it.  This  may  be  tem- 
porary for  one,  two,  or  three  years;  or  perpetual:  being  a  kind  of  dispensa- 
tion to  avoid  the  vacancy  of  the  living,  and  is  called  a  commfnda  retinere. 
There  is  also  a.cvmmenda  recipere,{5i)  which  is  to  take  a  benefice  dettovo,  in 
the  bishop's  own  gift,  or  the  gift  of  some  other  patron  consenting  to  the 
sanie;(53)  and  this  is  the  same  to  him  as  institution  and  induction  are  to 
anotherclerk.(^)  4.  By  resignation.  But  this  is  of  no  avail,  till  accepted  by 
theordinary;  into  whose  hands  the  resignation  must  bemade.(r)(54)  5.  By 
deprivation;  either,  ist,  by  sentence  declaratory  in  the  ecclesiastical  courts, 
for  fit  and  sufRcient  causes  allowed  by  the  common  law;  such  as  attainder  of 
treason  or  felony,  (j)  or  conviction  of  other  infamous  crime  in  the  king's 
courts;  for  heresy,  iiifidelity,(0  gross  immorality,  and  the  like:  or,  2dly,  in 
pursuance  of  divers  penal  statutes,  which  declare  the  benefice  void,  for  some 
non-feasance  or  neglect,  or  else  some  malfeasanceor  crime:  as,  forsimony;C«) 
for  maintaining  any  doctrine  in  derogation  of  the  king's  supremacy,  or  of 
the  thirty-nine  artides,  or  of  the  book  of  common-prayer;(i')  for  neglecting 
after  institution  to  read  the  liturgy  and  articles  in  the  church,  or  make  the 
declarations  against  popery,  or  take  the  abjuration-oath;(a')  for  using  any 
other  form  of  prayer  than  the  liturgy  of  the  church  of  £ngland;(j:)  or  for 
absenting  himself  sixty  days  in  one  year  from  a  benefice  belonging  to  a 


(•)  ^er,  loe.   Jenk.  210. 
«)  rfu.    ■     ■   -  ■     - 


..g>' 


, ,  rfu.  Abr.  tit  Tri«l.  H.  (»)  suit.  1  K1I«.  C  t. 

(■)  Stat  31  £111.  c.  e.   iZAiiiie,e.ll. 

in,  the  same.]  Stat  Acad.  Cant.  p.  137.  It  ia  probable  tbat,  at  the  same  time,  Oxford 
received  a  similar  prohibition,  and  that  degrees  in  canon  taw  have  ever  since  been  dis- 
continued in  England.— Christian. 

(49)  In  the  case  of  a  cession  under  the  statnte,  the  chnrch  isao&rvoid  upon  inadtntion 
to  the  second  living,  that  the  patron  may  take  notice  of  it,  and  present  if  he  pleases;  bnt 
there  ia  great  reason  to  think  that  lapse  will  not  incur  from  the  timeof  institution  against 
the  patron,  unless  notice  be  given  him;  but  lapse  will  incur  from  the  time  of  induction 
without  notice,     a  WHs.  200.    3  Burr.  1504.— Christiam. 

(50)  [In  trust,! 

(51)  [A  living  in  trust] 

(sal  [To  receive  a  trust  living.]  . 

(53I  These  commeudams  are  now  seldom  or  never  KTsnted  to  any  bnt  bisbopa;  and  In 
that  case  the  bishop  is  made  commendatory  of  the  benefice,  while  he  continues  bishop 
of  such  a  diocese,  as  the  object  is  to  make  it  an  addition  to  a  smalt  bishopric,  and  it 
would  be  unreasonable  to  grant  it  to  a  bishop  for  his  life,  who  might  be  tmnalated  after- 
wards  to  one  of  the  richest  sees.  See  an  account  of  the  proceedings  in  the  great  case  of 
commendams,  Hob.  140,  and  Collier's  Be.  Hist.  vol.  ii.  p.  7io.'CHRIsnAN. 

(54I  It  seems  to  be  clear  that  the  bishop  may  refiise  to  accept  a  reaienation,  upon  a 
sufficient  cause  for  his  refusal;  but  whether  he  can  merely  at  his  will  ana  pleasutv  reftiae 
to  accept  a  resignation  without  any  cause,  and  who  shall  finally  judge  of  the  aufficiencv 
of  the  cause,  and  by  what  mode  he  may  be  compelled  to  accept,  are  questions  undecided. 
Id  the  case  of  the  bishop  of  London  and  Fytche,  the  judges  in  general  declined  to 
answer  whether  a  bishop  was  compellable  to  accept  a  resignation:  one  thoueht  he  was 
compellable  by  mandamus,  if  he  aid  not  show  sufficient  cause;  and  another  oMerred,  if 
■'      ■  ■  "cd,  h< 

a  England.  But  lord  Thurkiw  seemed  to  be  of  opinion  that  he  could  not  be  compelled, 
particularly  by  mandamus,  from  which  there  is  no  appeal,  or  writ  of  error.  See  3  Bum, 
304,  and  the  opinions  of  the  judges  in  Cunningham's  Law  of  Simony,  though  ill  reported. 
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popish  patron,  to  which  the  clerk  was  presented  by  either  of  the  univer- 
sities;(^)  in  all  which,  and  similar  cases,(^)  the  benefice  is  ipso  facto  void, 
without  any  formal  sentence  of  deprivation. 

VI.  A  curate  is  the  lowest  degree  in  the  church,  being  in  the  same  state 
that  a  '/icar  was  fonnerly,  an  officiating  temporary  minister,  instead 

of  the  proper  incumbent.  Though  ♦there  are  what  are  called  per-  [*394 
petual  curacies,  where  all  the  tithes  are  appropriated,  and  no  vicarage 
endowed,  (being  for  socie  particular  reasons((2)  exempted  from  the  statute 
of  Hen.  IV.,)  Init,  instead  thereof,  such  perpetual  curate  is  aj^inted  by  the 
appropriator.  With  regard  to  the  other  species  of  curates,  they  are  the 
objects  of  some  particular  statutes,  which  ordain,  that  such  as  serve  a  church 
during  its  vacancy  shall  be  paid  such  stipend  as  the  ordinary  thinks  reason- 
able, out  of  the  profits  of  the  vacancy;  or,  if  that  be  not  sufficient,  by  the 
successor  within  fourteen  days  after  he  takes  possession:(^)  and  that,  if  any 
rector  or  vicar  nominates  a  curate  to  the  ordinary  to  be  licensed  to  serve  the 
cure  in  his  absence,  the  ordinary  shall  settle  his  stipend  under  his  hand  and 
seal,  not  exceeding  50/.  per  annum,  nor  less  than  20/. ,  and  on  failure  of  pay- 
ment may  sequester  the  profits  of  the  benefice, (f)(55) 

Thus  much  of  the  clergy,  properly  so  called.  There  are  also  certain  inferior 
ecclesiastical  officers  of  whom  the  common  law  takes  notice;  and  that  prin- 
dpally  to  assist  the  ecclesiastical  jurisdiction,  where  it  is  deficient  in  powers. 
On  which  officers  I  shall  make  a  few  cursory  remarks. 

VII.  Church- wardens  are  the  guardians  or  keepers  of  the  church, (56)  and 
representatives  of  the  body  of  the  parish. (1/)  They  are  sometimes  appointed 
by  the  minister,  sometimes  by  the  parish,  sometimes  by  both  together,  as 
custom  directs.  They  are  taken,  in  favor  of  the  church,  to  be  for  some  pur- 
poses a  kind  of  corporation  at  the  common  law;  that  is,  they  are  enabled  by 
that  name  to  have  property  in  goods  and  chattels,  and  to  bring  actions  for 
them,  fur  the  use  and  profit  of  the  parish.  (57 )  Yet  they  may  not  waste  the 
church  goods,  but  may  be  removed  by  the  parish, (58)  and  then  called  to 
account  by  action  at  the  common  law;  but  there  is  no  method  of  calling  them 

(^)  9,\».  1  W,  and  M.  c  21.  Ic)  81sL  13  Anne,  at.  2;  c.  12. 

(>)  S  Rep.  2tjnL  ((I)  Id  Rweden  the^  have  aimllkr  offlccn,  whotn 

(a)  1  Biirn'e  Eccl,  Law.  127.  the;  call  UordKouai-iamla.    Stlembook.  1.  B,  41. 7. 
<b)  8IU.  28  Ben.  VIU.  C.  11. 

(55)  It  was  provided  tn  i6oi,  by  canon  33,  that  if  a  hiihop  ordains  any  peraon  not  pro- 
vided with  some  ecclesiastical  preferment,  except  a  fellow  or  chaplain  of  a  college,  or  a 
master  of  arts  of  fii-e  years'  standing,  who  lives  in  the  university  at  his  own  expense,  he 
shall  snpport  him  till  he  shall  prefer  him  to  a  living,  3  Bum's  Ec.  L.  38.  And  the 
bishops,  before  they  confer  orders,  require  either  proof  of  such  a  title  as  is  described  t^ 
Uie  canon,  or  a  certificate  from  some  rector  or  %ncar,  promising-  to  employ  the  candidate 
fororders  bona  fide  aa  a  curate,  and  to  grant  him  a  certain  allowonce  till  he  obtain  some 
ecclesiastical  preferment,  or  shall  be  removed  for  some  fiiult.  And  in  a  case  where  the 
rector  of  St.  Ann's,  Westminster,  gave  such  a  title,  and  afterwards  dismissed  his  cnrate 
without  assigning  any  cause,  the  curate  recovered,  in  an  action  of  assumpsit,  the  satne 
salary  for  the  time  after  his  dismission  which  he  had  received  before.  Cowp.  437.  And 
when  the  rector  had  vacated  St  Ann's,  by  accepting  the  living  of  Rochdale,  the  cnrate 
brought  another  action  to  recover  his  salary  since  the  rector  left  SL  Ann's;  but  lord 
Mansfield  and  the  court  held  that  that  action  could  not  be  maintained,  and  that  these 
titles  are  only  binding  upon  those  who  give  theni  while  they  continue  iocunibents  in  the 
church  for  which  such  curate  is  appointed.     Doug.  137. — Christian, 

(56)  A  Qnalcer  elected  a  church  warden  in  a  parish  in  England  cannot  be  compelled 
wainst  his  will  to  assume  the  functions  of  tue  o£Gce.  Adey  v.  Theobald,  I  Carter's 
&cl.  Rpts.  447-59  {1836). 

(37)  It  was  decided  in  the  case  of  Terrett  f.  Taylor,  gCranch,  43  (1815),  that  church 
wardens  were  not,  as  in  England,  a  corporation  capable  of  holding  lands,  etc.,  but  that 
the  title  to  certain  lands  conveyed  to  the  church  was  in  the  paraon  and  his  consent 
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to  account  but  by  first  removing  them;  for  none  can  legally  do  it  but 
*395]  those  who  are  put  in  their  place.  *As  to  lands,  or  other  re^  property , 
as  the  church,  churchyard,  etc.,  they  have  no  sort  of  interest  therein; 
but  if  any  damage  is  done  thereto,  the  parson  only  or  vicar  shall  have  the 
action.  Their  office  also  is  to  repair  the  church,  and  make  rates  and  levies 
for  that  purpose;  but  these  are  recoverable  only  in  the  ecclesiastical  court.  (59) 
They  are  also  joined  with  the  overseers  in  the  care  and  maintenance  of  the 
poor.  They  are  to  levy(f)  a  shilling  forfeiture  on  all  such  as  do  not  repair 
to  church  on  Sundays  and  holidays,  and  are  empowered  to  keep  all  persons 
orderly  while  there:  to  which  end  it  has  been  held  that  a  church-warden  may 
justify  the  pulling  off  a  man's  hat,  without  being  guilty  of  either  an  assault 
or  trespass,  (y)  There  are  also  a  multitude  of  other  petty  parochial  powers 
committed  to  tiieir  charge  by  divers  acts  of  parliament.  (^ ) 

Vni.  Parish  clerks,  and  sextons,  are  also  regarded  by  the  common  law  as 
persons  who  have  freeholds  in  their  offices;  and  therefore,  though  they  may 
be  punished,  yet  they  cannot  be  deprived  by  ecclesiastical  censures.(A)  The 
parish  clerk  was  formerly  very  frequently  in  holy  orders,  and  some  are  so  to 
this  day.  He  is  generally  appointed  by  the  incumbent,  but  by  custom  may 
be  chosen  by  the  inhabitants;  and,  if  such  custom  appears,  the  court  of  King's 
Bench  will  grant  a  mandamus  to  the  archdeacon  to  swear  him  in,  for  the 
establishment  of  the  custom  turns  it  into  a  temporal  or  civil  right.  (>) 


CHAPTER  XII. 
OF  THB  Civil,  STATE. 

Thb  lay  part  of  his  majesty's  subjects,  or  such  of  the  people  as  are  not 
comprehended  under  the  denomination  of  clergy,  may  be  divided  into  three 
distinct  states,  the  civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  first  and  most  comprehensive 
division,  the  civil  state,  includes  all  orders  of  men,  from  the  highest  noble- 
man to  the  meanest  peasant,  that  are  not  included  under  either  our  former 
division  of  clergy,  or  under  one  of  the  two  latter,  the  military  and  maritime 
states;  and  it  may  sometimes  include  individuals  of  the  other  three  orders; 
ance  a  nobleman,  a  knight,  a  gentleman,  or  a  peasant  may  become  either  a 
divine,  a  soldier,  or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  commonalty.  Of  the  nobil- 
ity, the  peerage  of  Great  Britain,  or  lords  temporal,  as  forming,  together  with 
the  bishops,  one  of  the  supreme  branches  of  the  legislature,  I  have  before 
sufficiently  spoken;  we  are  here  to  consider  them  according  to  their  several 
degrees,  or  titles  of  honor. 

All  degrees  of  nobility  and  honor  are  derived  from  the  king  as  their  foun- 
tain:(a)(i)  and  hemay  institute  what  new  titles  he  pleases.(2)     Hence  it  is 

U)  SUX.  1  ElU.  c.  1.  aoTdcnt,  Vitilatbmt. 
{/)  1  Lev.  1.  S.  Ih)  2  Rdl.  Abr.  234. 

\f)  Bee  Lambaid  of  Church •wardeni,  tx  the  end         (()  Cm.  Car.  580. 
of  his  Efrtnartha;  and  Dr.  Bum,  tit  Oainli,  OMrth-  ia)  «  IdM,  S6S. 

(59)  CompulaoTj  church  rates  were  abolished  in  1868  by  the  statute  ot  31  and  33  VicL 

( I )  Bowyer's  Comm.  on  Coast  Law  Eng.  (a  ed.  1846)  453. 

(3)  "No  title  of  nobility  shall  beKrantedby  the  United  States;  and  no  person  holding 
•ny  office  of  profit  or  trust  under  tfiem  shall,  without  the  conaent  of  Congress,  accept 
of  any  present,  emolument,  office,  or  title,  of  any  kind  whatever,  from  any  king,  prince, 
or  foreign  sUte."  Const  U.S.  art  t,  s.  9.  "No  State  shall  giant  any  title  of  nobili^." 
Ibid,  s.  iol 
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that  all  degrees  of  nobility  are  not  of  equal  antiquity.    Those  now  in  use  are 
dukes,  marquesses,  earls,  viscounts,  and  barons.(i)(3) 

*i.  A  duke,  though  he  be  with  us,  in  respect  of  his  title  of  nobil-  [*397 
ity,  inferior  in  point  of  antiquity  to  many  others,  yet  is  superior  to 
all  of  them  in  rank;  his  being  the  first  title  of  dignity  after  the  royal 
family,  (f)  Among  the  Saxons,  the  Latin  name  of  dukes,  duces,  is  very  fre- 
quent, and  signified,  as  among  the  Romans,  the  commanders  or  leaders  of 
their  armies,  whom,  in  their  own  language,  they  called  heretoga;  (1/)  and  in 
the  laws  of  Henry  I.,  as  translated  by  Lambard,  we  find  them  c^led  kert- 
tochii.  But  after  the  Norman  conquest,  which  changed  the  militaiy  polity 
of  the  nation,  the  kings  themselves  continuing  for  many  generations  dukes 
of  Normandy,  they  would  not  honor  any  subjects  with  the  title  of  duke,  till 
the  time  of  Edward  III.,  who,  claiming  to  be  king  of  France,  and  thereby 
losing  the  ducal  in  the  royal  dignity, (4)  in  the  eleventh  year  of  his  reign, 
created  his  son,  Edward  the  Black  Prince,  duke  of  Cornwall:  and  many,  of 
the  royal  family  especially,  were  afterwards  raised  to  the  like  honor.  How- 
ever, in  the  reign  of  queen  Elizabeth,  a.  o,  1572, (ff)  the  whole  order  became 
utterly  extinct;  but  it  was  revived  about  fifty  years  afterwards  by  her  succes- 
sor, who  was  remarkably  prodigal  of  honors,  in  the  person  of  George  VilUers, 
duke  of  Buckingham.  (5) 

2.  A  marquess,  marchio,  is  the  next  degree  of  nobility.  His  office  formerly 
was  (for  dignity  and  duty  were  never  separated  by  our  ancestors)  to  guard 
the  frontieiB  and  limits  of  the  kingdom,  which  were  called  the  marches,  frcmi 
the  Teutonic  word  marche,  a  limit;  such  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an  enemy's  country.  The 
persons  who  had  command  there  were  called  lords  marches,  or  marquesses, 
whose  authority  was  abolished  by  statute  27  Hen.  VIH.  c.  27,  though  the 
title  had  long  before  been  made  a  mere  ensign  of  honor;  Robert  Vere,  earl  of 
Oxford,  being  created  marquess  of  Duolin  by  Richard  II.  in  the  eighth  year 
of  his  reign,  (y) 

*3.  An  earl  is  a  title  of  nobility  so  ancient  that  its  original  cannot  [*398 
clearly  be  traced  out.  Thus  much  seems  tolerably  certain,  that 
among  the  Saxons  they  were  called  ealdormen,  quasi  elder  men,  signifying 
the  same  as  senior  or  senator  among  the  Romans;  and  also  schiremen,  because 
they  had  each  of  them  the  dvil  government  of  a  several  division  or  shire. 
On  the  irruption  of  the  Danes,  they  changed  the  name  to  eorles,  which, 
according  to  Camden, (^)  dgnified  the  same  in  their  language.  In  Latin 
they  are  called  eomites  (a  title  first  used  in  the  empire)  fifom  being  the 
king's  attendants;  "a  societate  nomen  sumpserunt,  reges  enim  tales  sibi 
assodant." {h){6)     After  the  Norman  conquest  they  were  for  some  time 

{h)  Ftir  the  DTlginal  or  then  titica  on  the  contl-      dukea  la  Uut  countrj.   Sdd.  Tit  Hon.  2.1.12. 
Dmtof  Europe,  and  IhelT  subsuueni  inlroducUon         («)  Cunden,  Bril«ii.ItL  OnKno.   Spelman,  QIon. 
Into  thin  Island.  BteUr.  OKXHto't  TUta  itf  Himor.  191.,, 


(ej  CamdeD,  Britui.  HI.  Ordina.  (/)  Z  Inst,  6. 

(o)  Thta  (■  ftppuenlly  derived  from  the  mum  loot  (a)  Brilan.  ttt,  Ontbua. 

M  the  German  Mrtnvm,  the  ancleot  appellatloli  ot  (A)  Braoton,  1, 1,  c  ti.    '. 


H.    Fl«tl.l,  cB. 


(3)  A  snpenor  degree  of  nobility  do«i  not  eztttigiiiBh  the  inferior,  a  Inst  6.  Com. 
Dijt.  Dignity,  b.  6.— ChiTTV. 

(4)  Com.  Dig.  Disnitv,  b.  1.  9  Co.  49,  a.  This  order  of  nobility  was  created  before 
Edward  assumed  the  title  of  king  of  France.  Dr.  Ht nry,  in  hia  excellent  History  of 
England,  infonna  U9  that  "  aboat  a  year  before  Edward  III.  assumed  the  title  of  king  of 
France,  he  introduced  a  new  order  of  nobility,  to  inflame  the  military  ardor  and  ambi- 
tion of  fab  earls  and  barons,  by  creating  his  eldest  son  prince  Edward  duke  of  Cornwall. 
This  was  done  with  great  solemnity  in  full  parliament  at  Westminster,  March  17,  a.  D. 
1337."    Hen.  Hist  vol.  viii.  p.  130,  8vo  edition. — ChitTY. 

(5)  Borer's  Comm.  {supra)  i^. 

(6)  ["  lliej  received  their  name  from  their  sodely,  because  they  were  the  king's  com- 
pomoni."] 
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called  counts  or  countees,  from  the  French;  but  they  did  not  long  retain  that 
name  themselves,  though  their  shires  are  from  thence  called  counties  to  this 
day.  The  name  of  earis  or  comites  is  now  become  a  mere  title,  they  having 
nothing  to  do  with  the  government  of  the  county,  which,  as  has  been  more 
than  once  observed,  is  now  entirely  devolved  on  the  sheriff,  the  earl's  deputy, 
or  vice-comes.  In  writs  and  commissions,  and  other  formal  instruments,  the 
king,  when  he  mentions  any  peer  of  the  degree  of  an  earl,  usually  styles 
him  ' '  trusty  and  well-belov^  cousin, ' '  an  appellation  as  ancient  as  the  reign 
of  Henry  IV. ,  who,  being,  either  by  his  wife,  his  mother,  or  his  sisters, 
actually  related  or  allied  to  every  earl  then  in  the  kingdom,  artfully  and 
constantly  acknowledged  that  connection  in  all  his  letters  and  other  public 
acts;  from  whence  the  usage  has  descended  to  his  successors,  though  the 
reason  has  long  ago  failed.(7) 

4.  The  name  of  vice-comes  or  viscounl  was  afterwards  made  use  of  as  an 
arbitrary  title  of  honor,  without  any  shadow  of  office  pertaining  to  it,  by 
Henry  tiie  Sixth,  when,  in  the  eighteenth  year  of  his  reign,  he  created  John 
Beaumont  a  peer,  by  the  name  of  viscount  Beaumont,  which  was  the  first 
instance  of  the  kind.(i)(8) 

5.  A  baron's  is  the  most  general  and  universal  title  of  nobility;  for 

♦399]     originally  every  one  of  the  peers  of  superior  rank  *had  also  a  barony 

annexed  to  his  other  titles.(y')(9)     But  it  hath  sometimes  happened 


(7)  Bowyer's  Comm.  on  Const  Law  Eng.  (a  ed.  1846)  456. 

(8)  But  this  peer,  if  so  he  might  be  deemed,  never  sat  in  pari 


is  peer,  if  so  he  might  be  deemed,  never  sat  in  parliament,  by  reason  that  his 
creation  was  never  recognized  there.  The  experiment  made  to  create  him  a  peer  without 
such  assent  &i1ed,  and  it  was  not  repeated;  for  the  next  patent -creation  was  of  Sir  John 
Cornwall.  Rot.  Pari,  11  Hen.  VI.  p,  i,  m.  16.— Chittv,  A  viscount  is  "  Right  Honor- 
able" and  is  styled  "My  Lord;"  his  wife,  also  "  Right  Honorable,"  is  a  "Viscountess" 
and  is  styled  "My  Lady;  "  all  their  sons  and  daughters  are  ■'  Honorable." 

(9)  At  the  time  of  the  conquest,  the  tempor^  nobility  consisted  only  of  earls  and 
barons;  and,  by  whatever  right  the  earls  and  the  mitred  clergy  before  that  time  might 
have  attended  the  great  council  of  the  nation,  it  abundantly  appears  that  they  afterwaids 
sat  in  the  feudal  parliament  in  the  character  of  barons.  It  has  been  truly  said  that,  for 
some  time  after  the  conquest,  wealth  was  the  only  nobility,  as  there  was  little  personal 
property  at  that  time,  and  a  right  to  a  seal  in^rliament  was  entirely  territorial,  or 
depended  upon  the  tenure  of  landed  property.  Ever  since  the  conquest,  it  is  true  that 
all  land  is  held  either  immediately  or  mediately  of  the  king;  that  is,  either  of  the  king 
himself,  or  of  a  tenant  of  the  king,  or  it  might  be  after  two  or  more  subinfeudations. 
And  it  was  also  a  general  principle  in  the  feudal  system,  that  every  tenant  of  land,  or 
land  owner,  had  both  a  right  and  obligation  to  attend  the  court  of  his  immediate  superior. 
Hence  every  tenant  in  capite — i.  e.  the  tenant  of  the  king — was  at  the  same  time  entitled 
and  bound  to  attend  the  king's  court  or  parliament,  being  the  great  court  baron  of  the 

It  will  not  be  necessary  here  to  enlarge  liirther  upon  the  original  principles  of  the 
feudal  system,  and  upon  the  origin  of  peerage;  but  we  will  briefly  abridge  the  account 
which  Selden  has  given  in  the  second  part  of  his  Titles  of  Honor,  c.  5,  l>eginning  at  the 
17th  section,  being  perhaps  the  clearest  and  most  satisfactory  that  can  be  found.  He 
divides  the  time  from  the  conquest  into  three  periods:  i.  From  the  conquest  to  the  latter 
end  of  the  reign  of  king  John.  a.  From  that  time  to  the  nth  of  Richard  II.  3.  Prom 
that  period  to  the  time  he  is  writing,  which  may  now  be  extended  to  the  present  time. 
In  the  first  period,  all  who  held  any  quantity  of  land  of  the  king  had,  without  distinc- 
tion, a  right  to  be  summoned  to  parliament;  and.  this  right  being  confined  solely  to  the 
king's  tenants,  of  consequence  all  the  peeisof  parliament  during  vaaX.  period  sat  by  virtue 
of  tenure  and  a  writ  of  summons. 

In  the  beginning  of  the  second  period,  that  is,  in  the  last  year  of  the  reign  of  king 
John,  a  distinction,  very  important  in  its  consequences,  (for  it  eventually  [nroduced  the 
lower  house  of  parliament,)  was  introduced,  viz.:  a  division  of  these  tenants  into  greater 
and  lesser  barons;  for  king  John,  in  his  magna  ckarta,  declares,  facientus  sumraoneri 
archiepiscopas,  episcopos,  aibales,  comites  el  ttuijores  barones  regni  sigiUatim  per  literas 
nostras,  el  prcelerea  Jaciemus  summoneri  in  generati  per  vicecontites  el  baUivos  nostras 
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that,  when  an  ancient  baron  hath  been  raised  to  a  new  degree  of  peerage,  in 
the  course  of  a  few  generations  the  two  titles  have  descended  differently;  one 
perhaps  to  the  male  descendants,  the  other  to  the  heirs  general;  whereby  the 
earldom  or  other  superior  title  hath  subsisted  without  a  barony;  and  there 
are  also  modem  instances  where  earls  and  viscounts  have  been  created  with- 
out annexing  a  barony  to  their  other  honor:  so  that  now  the  rule  doth  not 
hold  tmiversally,  that  all  peers  are  barons.  (10)  The  original  and  antiquity 
of  baronies  has  occasioned  great  inquiries  among  our  English  antiquaries. 
The  most  probable  opinion  seems  to  be,  that  they  were  the  same  with  our 
present  lords  of  manors,  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  some  countenance.(ii)  It 
may  be  collected  ftom  ting  John's  mt^g-na  txiria.ik)  that  originally  all  lords 
of  manors,  or  barons,  that  held  of  the  king  in  cafiite,  bad  seats  in  the  great 
council  or  parliament;  till  about  the  reign  of  that  prince  the  conflux  of  them 
became  so  large  and  troublesome,  that  the  king  was  obliged  to  divide  them, 
and  summon  only  the  greater  barons  in  person,  leaving  the  small  ones  to  be 
summoned  by  the  sheriff,  and,  as  it  is  said,  to  sit  by  representation  in  another 
house,  which  gave  rise  to  the  separation  of  the  two  houses  of  parliament.  (/ ) 
By  degrees  the  title  came  to  be  confined  to  the  greater  barons,  or  lords  of 
parliament  only;  and  there  were  no  other  barons  among  the  peerage  but  such 
as  were  summoned  by  writ,  in  respect  of  the  tenure  of  their  lands  or  baronies, 
till  Richard  the  Second  first  made  it  a  mere  title  of  honor,  by  conferring  it  on 
divers  persons  by  his  letters-patent.(>K) 

Having  made  this  short  inquiry  into  the  original  of  our  several  degrees  of 
nobility,  I  shall  next  c%sider  tiie  manner  in  which  they  may  be  created. 
The  right  of  peerage  seems  to  have  been  originally  territorial;   that  is, 

(t)Cap.l4.      (OaUb.HiM.orSiclLe.*.  BeU.Tlt.  of  Bod.1,&,Z].      (m)  1  lut  9 Bcld.  Jan.  Angl.XlW. 

Ofitnes  alios,  qui  in  capite  Unent  de  nobis  ad  eertutit  diem,  etc.  [We  will  cause  the  arch- 
biahops,  t>i^opa,  abbots,  eark,  and  greater  barons  of  the  kinedoin,  to  be  severally  sum- 
moned by  our  letters,  and  we  will  also  cause  all  others,  who  hold  of  us  in  capite,  to  be 
Bumtnoned  generally  by  our  sheii^  and  bailiffs  for  a  certain  day,  etc. }  See  B1.  Hag. 
Ch.  Job,  p.  14.  It  does  not  appear  that  it  ever  was  ascertained  what  constituted  a  (plater 
baron,  and  it  probably  was  left  to  the  king's  discretion  to  determine;  and  no  great  incon- 
venience conld  have  resulted  from  its  remaining  indefinite,  for  those  who  had  not  the 
honor  of  the  king's  letter  would  have  what  in  effect  was  equivalent,  a  general  summons 
from  the  sheriff.  But  in  this  second  period  teuute  began  to  be  disregaraed,  and  persons 
were  summoned  to  the  parliament  by  writ,  who  held  no  lands  of  liie  Icing.  This  con- 
tinued to  be  the  case  till  the  iith  of  Ric.  11.,  when  the  practice  of  creating  peers  by 
letteiB-patent  first  commenced. 

In  that  year  John  de  Beauchamp,  steward  of  the  household  to  Ric.  II.,  was  created 
by  patent  lord  Beauchamp  baron  of  Kiddeiminater  in  tail  male;  and  since  that  time 
peerages  have  be^  created  both  by  writ  and  patent,  without  any  regard  to  tenure  or 
estate. 

The  king's  prero^tlve  of  cieating  peers  by  patent  may  seem  a  great  innovation,  or  a 
violation  of  the  onginal  principles  of  the  svstem;  yet  it  is  one  of  those  great  changes 
which  are  produced  at  the  first  by  a  gentle  deviation  from  the  former  practice.  For 
though  this  prerogative  was  not  grant^  lo  the  king  by  the  express  authority  of  partia- 
ment,  yet  it  was  obtained  by  its  acquiescence:  for  I  have  been  assured  by  Mr.  Town- 
shend,  the  Windsor  herald,  a  gentleman  well  acquainted  with  this  subject,  that  patents 
of  nobility  in  ancient  times  generally  stated,  either  that  the  patent  was  granted  by  the 
assent  of  parliament,  or,  if  granted  in  the  vacation,  they  stated  such  special  reasons  why 
the  peer  was  created,  as  it  might  be  presiimed  would  anerwards  meet  with  the  approba* 
tion  of  the  parliament     See  further  Comyn's  Dig.  Dignity,  C.  4.— CHRISTIAN. 

(10)  Bowyer's  Coram,  on  Const.  Law  Eng.  {»  eS.  1846)  454,  Cope  v.  Earl  De  La  Warr, 
8L.  R.  Cb.  Ap.  982-9(1873). 

(11)  Lords  of  manora.  who  had  granted  to  otheia  by  subinfendation  part  of  that  estate 
which  they  held  of  the  king,  would  necessarily  be  barons;  but  it  does  not  follow  con* 
Teisely  that  a  baron  was  of  necessity  a  lord  of  a  manor;  for  the  king's  tenant,  who 
retained  all  the  estate  granted  him,  and  alienated  no  pert  of  it,  would  certainly  be  as 
con^lete  a  baron  as  a  lord  of  a  manor. — CHRISTIAN. 
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aaaexed  to  laads,  honors,  castles,  manors,  and  tbe  like,  the  proprietors  and 

posses^rs  of  which  were,  in  right  of  those  estates,  allowed  to  be 
*40o]     *peer5  of  the  realm,  and  were  summoned  to  parliament  to  do  suit 

and  service  to  their  sovereign;  and,  when  the  land  was  alienated, 
the  dignity  passed  with  it  as  appendant.  Thus  the  bishops  still  sit  in  the 
house  of  lords  in  right  of  succession  to  certain  ancient  baronies  annexed, 
or  supposed  to  be  annexed,  to  their  episcopal  lands:(n)  and  thus,  in  ii  Hen. 
VI.  the  possession  of  the  castle  of  Anindel  was  adjudged  to  confer  an  earU 
dom  on  its  possessor.  (0)  But  afterwards,  when  Venations  grew  to  be  fre- 
quent, the  dignity  of  peerage  was  confined  to  the  lineage  of  the  party 
ennobled,  and  instead  of  territorial  became  personal.  Actual  proof  of  a 
tenure  by  barony  became  no  longer  necessary  to  constitute  a  lord  of  parlia- 
ment; but  the  record  of  the  writ  of  summons  to  him  or  his  ancestors  was 
admitted  as  a  sufficient  evidence  of  the  tenure.  (12) 

Peers  are  now  created  either  by  writ,  or  by  patent:  for  those  who  claim  by 
prescription  must  suppose  either  a  writ  or  patent  made  to  their  ancestors; 
though  by  length  of  time  it  is  lost.  The  creation  by  writ,  or  the  king's  let- 
ter, is  a  summons  to  attend  the  house  of  peers,  by  the  style  and  title  of  that 
barony  which  the  king  is  pleased  to  confer;  that  by  patent  is  a  royal  grant  to 
a  subject  of  any  dignity  and  degree  of  peerage.  The  creation  by  writ  is  the 
more  ancient  way;  but  a  man  is  not  ennobled  thereby,  unless  he  actually 
take  his  seat  in  the  house  of  lords;  and  some  are  of  opinion  that  there  must 
be  at  least  two  writs  of  summons,  and  a  sitting  in  two  distinct  parliaments, 
to  evidence  an  hereditary  baroDy:(/)(i3)  and  therefore  the  most  usual, 
because  the  surest,  way  is  to  grant  the  dignity  by  patent,  which  enures  to  a 
man  and  his  heirs,  according  to  the  limitations  thereof,  though  he  never 
himself  makes  use  of  it.  (?)  Yet  it  is  frequent  to  call  up  the  eldest  son  of  a 
peer  to  the  house  of  lords  by  writ  of  summons  in  the  name  of  his  father's 
barony;  because  in  that  case  there  is  no  danger  of  his  children's  losing  the 
nobility  in  case  he  never  takes  his  seat;  for  they  will  succeed  to  their  grand- 
father. (14)     Creation  by  writ  has  also  one  advantage  over  that  by  patent: 

for  a  person  created  by  writ  holds  the  dignity  to  him  and  his 
*4oi]     *keirsXi$)  without  any  words  to  that  purport  in  the  writ;  but  in 

letters  patent  there  must  be  words  to  direct  the  inheritance,  else  the 


(ii)  Bowyer's  Comm.  on  Const.  Law  Bn^.  (a  ed.  184G)  459. 
(13)  Lord  Coke,  Co,  Litt,  16,  b.,  is  of  opinion,  that  if  a  mar 


,  , .  ...  nunoned  to  parliament 

Xiy  writ  once  sit  in  the  house  of  peers,  thongh  there  be  no  words  of  inheritance  in  the 
writ,  he  gains  a  barony  to  bim  and  his  hetrs.  See  this  subject  diacnssed  in  Sullivan') 
Lectures,  190;  and  see  Com,  Dig.  Dignity,  C.  3.  Bnt  in  Mr.  Christian's  ed,  and  i  WoodA 
37,  it  is  said  tbat  this  doctrine  of  lord  Coke  is  now  understood  to  be  erroneous,  and  that 
a  creation  by  writ  does  not  confer  a  fee  simple  in  the  title,  but  only  an  estate  tail  generaL 

When  a  lord  is  newly  created,  he  is  introduced  into  the  house  of  peers  by  two  lords  of 
the  same  rank,  in  their  robes,  garter  king  at  arma  goin^  before;  and  his  lordship  is  to 
present  his  writ  of  aummons,  etc. ,  to  the  chancellor,  which  being  read,  he  is  conducted 
to  hia  place:  and  lords  by  descent,  where  nobility  comes  down  from  the  ancestors,  and  is 
enjoyra  by  right  of  blood,  are  introduced  with  the  same  ceremony,  the  presenting  of  the 
writ  excepted.    Lex  Const! tutionis,  79. — Chitty. 

( 14]  And  where  the  father's  barony  is  limited  by  patent  to  him  and  the  heirs  male  of 
his  body,  and  bis  eldest  son  is  called  up  to  the  house  of  lords  by  writ  with  the  title  of 
this  barony,  the  writ  in  this  case  will  not  create  a  fee  or  a  general  estate  tail,  so  aa  to 
make  a  female  capable  of  inheriting  tbe  title,  but  upon  the  death  of  the  father  tbe  two 
titles  unite,  or  become  one  and  the  same.  Case  of  the  claim  to  the  barony  of  Sidney  of 
Pen shurst  disallowed.     Dom.  Proc.  17  June,  1781,— Christian. 

(15)  But  every  claimant  of  the  title  must  be  descended  from  the  person  first  ennobled. 
See  I  Woodd.  37,  where  the  opinion  of  lord  Coke  is  controverted  and  ^own  to  be  erro- 
neons;  and  Mr,  Wooddesoo  observes,  further,  that  a  creation  by  writ  confers  only  an 
estate  tail  genera),  there  being  in  Bnglish  law  no  peerages  in  fee  simple.    Bat  lord  Coke 
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dignity  enures  only  to  the  grantee  for  life,  (r)  For  a  man  or  woman  may  be 
created  noble  for  their  own  lives,  and  the  dignity  not  descend  to  their  heirs 
at  all,  or  descend  only  to  some  particular  heirs:(i6)  as,  where  a  peerage  is 
limited  to  a  man,  and  the  heirs  male  of  his  body  by  Elizabeth,  his  present 
lady,  and  not  to  such  heirs  by  any  former  or  future  wife.  (17) 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents  attending  the 
nobility,  exclusive  of  their  capacity  as  members  of  parliament,  and  as  heredi- 
tary counsellors  of  the  crown;  both  of  which  we  have  before  considered. 
And  first  we  must  observe,  that  in  criminal  cases  a  nobleman  shall  be  tried 
by  his  peers.(t8)     The  great  are  always  obnoxious  to  popular  envy:  were 

(r)  Co.  UK.  ft,  i«. 


descends  toother  than  lineal  heiis,  (Co.  Litt.  9,)  yet,  in  the  same  book.  16,  he  ai , 

the  writ  has  no  operation  until  the  person  named  in  it  sits  in  parliament,  and  that 
thereby  his  blood  ia  ennobled  to  him  and  hia  heirs  lineal. — Chitty. 

{16)  Bowyer's  Comm,  on  Const  Law  Eng.  (a  ed.  1846)  67. 

( 17)  Peerage  may  be  ^ined  for  life  by  act  of  law,  as  if  a  duke  take  a  wife,  she  ia  « 
duchess  in  law  by  the  intermarriage;  so  of  a  marquis,  corl,  etc.  Co.  Litt.  16,  b.  Alao 
the  dignity  of  an  earl  may  descend  to  a  daughter,  if  there  be  no  son,  who  shall  be  a 
countess;  and  if  there  are  many  daughters,  it  is  said  the  king  shall  dispose  of  the  dignity 
to  which  daughter  he  pleases.  Co.  Litt.  165,  a.  If  a  person  has  been  aummonedaaa 
baron  to  parliament  by  writ,  and,  after  sitting,  die,  leaving  two  or  more  daughters,  who 
all  die,  one  of  them  onl^  leaving  issue  a  son,  such  issue  has  a  right  to  demand  a  seat  in 
the  house  of  peers.    Skm.  441. 

Though  dignities  of  peerage  are  granted  from  the  crown,  yet  they  cannot  be  snrren- 
dered  to  the  crown,  except  it  be  in  order  to  new  and  greater  honors,  nor  are  they  trani- 
ferable  unless  they  relate  to  an  office;  and  notwithstanding  there  are  instances  of  earldoms 
being  transferred,  and  wherein  one  branch  of  a  family  sat  in  the  house  of  peers  by  virtue 
of  a  grant  from  the  otber  branch,  particularly  in  the  reigns  of  Heniy  III.  and  Edw.  II., 
these  precedents  have  been  disallowed.  Lex.  Const.  8s,  86.  87.  And  it  seems  now  settled, 
that  a  peerage  cannot  be  transferred  (unless  we  consider  the  summoning  of  the  eldest 
son  of  a  peer  by  writ  as  a  transfer  of  one  of  his  father's  baronies)  without  the  concur- 
rence of  parliament,  at  least  in  those  cases  where  the  noble  personage  has  no  barony  to 
— — --  ••!  himself,  as,  otherwise,  on  the  transfer  he  would  himself  be  deprived  of'^h'- 


the  transfer  he  would  himself  be  deprived  o 
i^^.»e^,  -^^  .^  ..«»..  .^..^...^  ^j  Mb  own  act     See  Watkins's  Notes  on  GiILeiib 
TenurM,  note  li.  on  p.  Ii,  and  p.  361.— Chitty. 

But  the  grant  of  a  peerage  for  life  merely  does  not  make  the  grantee  a  lord  of  parlia- 
ment.   Wensle^dale  Peerage,  Sept.  1855-56. — Ksrb. 

( 18)  But  this  IB  only  in  treason,  felony,  and  misprision  of  the  same.  See  magna  carta, 
9  Henry  III.  29.  3  Inst  49.  And  a  peer,  it  seems,  cannot  waive  the  trial  by  his  peers. 
Ket.  5^-  I  Stat  Trial,  365.  2  Rush.  64.  And  if  he  reiiises  to  put  himself  on  hia  peers, 
he  may  be  dealt  with  as  one  who  stands  mute;  yet  if  one  who  has  a  title  to  peerage  be 
indicted  and  arraigned  as  a  commoner,  and  plead  not  guilty,  and  put  himself  upon  the 
country,  he  cannot  aflerwarda  suggest  be  is  a  peer,  and  pray  trial  by  bis  peers,  a  Hawk. 
P.  C.  c.  44,  s.  19;  and  see  further,  fiosi,  4  book  260. 

In  all  misdemeanors,  as  libels,  riots,  perjury,  conspiracies,  etc.,  a  peer  is  tried  like  a 
commoner,  by  a  jury.  3  Inst,  30.  Hawk.  P.  C.  b.  a,  ch.  44,  sects.  13,  14.  So  in  case  of 
an  appeal  of  felony,  he  is  to  be  tried  by  a  jury,  (9  Co.  Rep.  30,  a  Inst.  49;)  and  the 
indicbnents  of  peers  for  treason  or  felony  are  to  be  found  by  freeholders  of  the  county, 
and  then  the  peers  are  to  plead  before  the  high  steward,  etc.     i  Inst.  156.    3  Inst  38. 

Peers  (Fortesc.  359)  ancl  members  of  parliament  have  no  exemption  from  aireat  incase 
of  treason,  felony,  or  actual  breach  of  the  peace,  (4  Inst.  14,  5.  3  Wils.  159,  160,  11 
Harg^.  St.  Tr.  305:)  but  a  peer  menacing  another  person,  whereby  the  latter  fears  his  life 
is  in  danger,  no  writ  of  supplicavit,  but  a  subpoena,  issues,  and  when  the  peer  appears, 
instead  of  surety,  he  only  promises  to  keep  the  peace.     35  Hen.  VI. 

The  privilege  of  peers  does  not  extend  to  foreign  noblemen,  who  have  no  more  privi- 
lefrea  here  than  commoners,     Co.  Litt  i.s6.     a  Inst.  48.     Lex.  Const  80,  81. 

The  peers  of  Scotland  and  Ireland  had  no  privilege  in  this  kingdom  before  the  union; 
bnt.  by  clauses  in  the  respective  articles  of  union,  Uie  elected  peers  have  all  the  privi- 
leges of  peers  of  parliament ;  also  all  the  rest  of  the  peers  of  Scotland  and  Ireland  have 
all  the  fnivileges  of  the  peeiage  of  England,  excepting  only  Uiat  of  sitting  and  voting 
in  parliament;  and  Irish  peers,  who  are  members  of  the  bouse  of  commons,  are  ncA 
entitledto  the  privilege  of  peer^e.  See  the  act  of  union,  39  and  40  Geo.  IIL  c  67.  An 
361 
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they  to  be  judged  by  the  people,  they  might  be  in  danger  from  the  prejudice 
of  their  judges;  and  would,  moreover,  be  deprived  of  the  privilege  of  the 
meanest  subject,  that  of  being  tried  by  their  equals,  which  is  secured  to  all 
the  realm  by  magna  carta,  c.  29.  It  is  said,  that  this  does  not  extend  to 
bishops;  who,  though  they  are  lords  of  parliament,  and  sit  there  by  virtue 
of  their  baronies,  which  they  hold  jure  eccUsia,  (19)  yet  are  not  ennobled  in 
blood,  and  consequently  not  peers  with  the  nobility.  (f)(2o)  As  to  peeresses, 
there  was  no  precedent  for  their  trial  when  accused  of  treason  or  felony,  till 
after  Eleanor  duchess  of  Gloucester,  wife  to  the  lord  protector,  was  accused 
of  treason,  and  found  guilty  of  witchcraft,  in  an  established  synod,  through 
the  intrigues  of  cardinal  Beaufort.  This  very  extraordinary  trial  gave  occa- 
sion to  a  special  statute,  20  Hen.  VI.  c.  9,  which  declares(/)  the  law  to  be, 
that  peeresses,  either  in  their  own  right  or  by  marriage,  shall  be  tried  before 
the  same  judicature  as  other  peers  of  the  reflJm.(ai)  If  a  woman,  noble  in 
her  own  right,  marries  a  commoner,  she  still  remains  noble,  (22)  and  shall 
be  tried  by  her  peers;  but,  if  she  be  only  noble  by  marriage,  then,  by  a  second 
marriage  with  a  commoner,  she  loses  her  dignity;  for  as  by  marriage  it  is 

gained,  by  marri^eit  is  also  lost,(a)(23)  Yet  if  a  duchess  dowager 
*402]     marries  a  baron,  she  continues  a  duchess  still;  for  all  the  *nobility 

axepares,  and  therefore  it  is  no  degradation. (i')  A  peer,  or  peeress, 
either  in  her  own  right  or  by  marriage,  cannot  be  arrested  in  civil  cases:(a') 
and  they  have  also  many  peculiar  privileges  annexed  to  their  peerage  in  the 
course  of  judicial  proceedings.  (24)     A  peer,  sitting  in  judgment,  gives  not 

(1)  t  Inst  30,  n.  (u)  Dnr,  7>.    Co.  Utt  16. 

IBZ.  (•>)  3  InM.  m. 

i,t)  Hoai.tfa.  3InM.«).  aRep.».  SUandf . P. C.         (u>)  ^ncb.  L  3K.    1  Veotr.  IS8. 

Irish  peer  ought  not  to  serve  upon  a  grand  jury,  unless  be  is  a  metnber  of  the  house  of 
commons.  Russell  &  Ryl.  Cro.  C.  117.  A  Roman  Catholic  peer  has  not  the  privil^e 
of  franking  letters.     *  B.  &  P.  139,— CHrTTV. 


Kriy  peers  of  bishops.  These  peers  of  lortb  are  peculiarly  designated  apidtual.  Ifcmay 
observed  that,  although  lords  of  parliament,  they  never  sit  upon  matters  of  treason  or 
of  blood;  and  it  would  be  a  strange  anomaly  that  upon  a  bishop  all  oUier  lords  of  parlia- 
ment, save  bishops,  who  are  also  lords,  might,  in  capital  cases,  pass  judgment  of  death. 
Bishops  Cranmer  and  Fisher  were  tried  by^ury.  It  is  to  the  honor  of  this  high  order  of 
men,  that,  through  a  long  succession  of  its  membeia,  few,  comparatively,  have  been 
exposed  to  public  trial.  I^ud,  who  had  miscalculated  bia  times,  and  mistaken  the  mca 
whom  he  had  goaded  into  enmity,  was,  indeed,  impeached. — CHITTV. 

(31)  The  last  peeress  tried  was  the  late  duchess  of  Kingston,  for  bigamy.  See  3o  H. 
SL  Tr.  355.— Chitty. 

(m)  But  she  communicates  no  rank  or  title  to  her  husband.  Harg.  Co.  Lift.  336,  b. 
There  have  been  claims,  and  these  are  supported  by  authorities,  by  a  husband  after  issue 
to  assume  the  title  of  his  wife's  dignity,  and  after  her  death  to  retain  the  same  as  tenant 
by  the  courtesy;  but,  from  Mr.  ^rgrave's  statement  of  this  subject,  in  Co.  LitL  29,  b. 
n.  I,  there  is  no  protiability  that  sucb  a  claim  would  now  be  allowed.— Csristi am. 

(73)  Yet  she  is  commonly  called  and  addressed  by  the  style  and  title  which  she  bore 
before  her  second  marriage,  but  this  is  only  by  courtesy;  as  the  daughters  of  dukes, 
marquesses,  and  earls  are  usually  addressed  by  the  title  of  lady,  though  in  law  they  are 
commoners.  In  a  writ  of  partition  brought  by  Ralph  Hawaid  and  lady  Anne  Powes 
his  wife,  the  court  held  that  it  was  a  misnomer,  and  tnat  it  ought  to  have  tjeen  by  Ralf^ 
Haward  and  Anne  his  wife,  late  wife  of  lord  Powes,  deceased.     Dyer,  79.— CeaisTiAN. 

(34)  See  Tidd,  S  ed.  194.  This  privilege  is  extended,  by  the  act  of  union  with  Scot> 
land,  to  Scotch  peers  and  peeresses,  (5  Anne,  c.  8,  art  33;  and  see  Fort.  165.  1  Stra.  990,} 
and,  by  the  act  of  union  with  Ireland,  to  Irish  peers  and  peeresses.  30  &  40  Geo.  III. 
C.  67,  art.  4;  but  see  7  Taunt,  679.  i  Moore,  410,  S.  C,  But  this  privilege  does  not  pro- 
tect them  from  attachments  for  not  obeying  the  process  of  the  courts,  (i  Wils.  33a;) 
nor  does  it  extend  to  peeresses  by  marriage,  if  they  afterwards  intermarry  with  com- 
moners. Co.  Litt.  16.  The  servants  of  peers  are  liable  to  arrest.  10  Geo.  III.  c.  50;  and 
see  I  Chit.  Rep.  83.  Peers  of  the  realm  cannot  be  bail.  3  Marsh,  333;  and  MC  I  D.  ft 
R.  t36. 
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his  verdict  upon  oath,  like  an  ordinary  juryman,  but  upcm  his  honor:(x)  be 
answers  also  to  bills  in  chancery  upon  bis  honor,  and  not  upon  bis  oatb;(_>') 
but  when  be  is  examined  as  a  witness  either  in  civil  or  criminal  cases,  he 
must  be  sworn:(?)(j5)  for  the  respect  which  the  law  shows  to  the  honor  of 
a  peer,  does  not  extend  so  far  as  to  overturn  a  settled  maxim,  that  in  juditio 
non  creditur  nisi  juratis.{^a){^^^  The  honor  of  peers  is,  however,  so  highly 
tendered  by  the  law,  that  it  is  much  more  penal  to  spread  false  reports  of 
them  and  certain  other  great  officers  of  the  realm,  than  of  other  men:  scandal 
against  them  being  called  by  the  peculiarname  oi  scandalum  ma^^natumX^j) 
aud  subjected  to  peculiar  punishments  by  divers  andent  statutes.(d)(28) 

A  peer  cannot  lose  his  nobility,  but  by  death  or  attainder;  though  thert 
was  an  instance  in  the  reign  of  Edward  the  Fourth,  of  the  degradation  of 
George  Nevile,  duke  of  ^dford,  by  act  of  parliament, (0  00  account  of  his 
poverty,(29)  which  rendered  him  unable  to  support  his  dignity.(rf)  But 
this  is  a  singular  instance,  which  serves  at  the  same  time,  by  having  hap- 
pened, to  show  the  power  of  parliament;  and,  by  having  happened  but  once, 
to  show  how  tender  the  parliament  hath  been,  in  exerting  so  high  a  power. 
It  hath  been  said  indeed,  («)  that  if  a  baron  wastes  his  estates  so  that  he  is 
not  able  to  support  the  degree,  the  Aing"  may  degrade  him:  but  it  is  expressly 
held  by  later  authorities,  (/}  that  a  peer  cannot  be  degraded  but  by  act  of 
fiar/iament. 

*Tbe  commonalty,  like  the  nobility,  are  divided  into  several  degrees;     [*403 
and,  as  the  lords,  though  different  in  rank,  yet  all  of  them  are  peers 
in  respect  of  their  nobility,  so  the  commoners,  though  some  are  greatly  supe- 
rior  to  others,  yet  all  are  in  law  peers,  in  respect  of  their  want  of  nobility.  ^) 

The  first  name  of  dignity,  next  beneath  a  peer,  was  anciently  tl^t  of 
vidanus,  vice-domini,  or  valvasors:{h)  who  are  mentioned  by  our  ancient 
lawyers(i)  as  vtri  magna  dig:nilaHs;{y3)  and  Sir  Edward  Coke(y)  speaks 
highly  of  them.  Yet  they  are  now  quite  out  of  use;  and  our  legfd  antiqua- 
ries are  not  agreed  upon  even  their  original  or  ancient  office. 

Now  therefore  the  first  personal  dignity,  after  the  nobility,  'aa.knightoiiht 
order  of  St.  George,  or  of  the  garter;  first  instituted  by  Edward  III.,  a.d, 

ix'i  2  iDst.  49.  inductth  great  poverty  and  Indlgeiice,  and  caiueth 

vi  1  P.  Wn«.  1«,  oftentlmeB  mat  eilortlon,  embraoerv,  and  main. 

I)  Salk.  !>12.  tenanee  to  be  bad ;  to  tbe  great  trouble  of  all  luch 

a}  Cro.  Car.  64.  countries  where  nich  estate  ihall  bappeo  to  be ; 

5)  3  Edw.  I.  c.  34.    2RicII.M.l,cB.  ISBIe.a        therefore.'' Ac. 
ClI.  lei  Uoor.STS. 

(e)  ilDBt.XA.  .  (/)  tZRep.  101.    12Uod.  6t. 

{a\  2  Inst,  ai, 

(h)  CBmdeii,  Brltan.  t  OrMaa. 
b  not  convfr-  ((>  Bracbni.  f.  1.  c.  & 

e  dlgnltj.  It  ifl  2lDst.MT. 

A  subpoena  is  aot  in  tbe  first  itistance  awarded  out  of  chancery  in  a  suit,  but  a  letter 
from  the  lord  chancellor,  or  lord  keeper  in  lien  thereof;  which  if  he  does  not  answer, 
then  a  subpcena  issues,  then  an  order  to  show  canse  why  a  sequestration  should  not  go; 
and  if  he  still  stands  oat,  then  a  sequestration;  and  the  reason  is,  because  there  is  no 
process  of  contempt  against  his  person.    2  Vent.  34s. — CarrTv. 

(35)  If  he  is  examined  as  a  witness  in  the  high  court  of  piarliauient,  he  must  be  sworn. 
The  bishopof  Oxford  wasswom  in  the  impeachment  of  lord  Macclesfield,  and  lord  Mans- 
field (then  lord  Starmont)  in  that  of  Mr.  Hastings.— Christian. 

Now,  bv  the  statute  of  3  &  4  GuL  IV.  c.  49,  it  is  enacted  that  all  Quakers  and  Mora- 
vians shall  be  permitted  to  make  an  affirmation  instead  of  taking  an  oath,  in  all  places  and 
for  all  purposes  whatsoever  where  an  oath  is  or  shall  be  required,  either  by  common  or 
statute  Jaw. 

Declarations  have  been  substituted,  by  the  statute  of  5  &  6  Ool.  IV.  c  63,  is  many 
cases  where  oaths  were  formerly  required. — Hovedem. 

(16I  [No  one  is  believed  in  court  tmt  npon  his  oath.] 

(37)  [Scandal  of  the  peers.] 

(38)  Bowyer's  Conun.  on  Const.  Law  Eng.  (3  ed.  1846)  467. 

(29)  Green's  Short  History  of  Eng.  Peo^e,  386  ei  seg. 

(30)  [Men  of  great  dignity.} 
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■344.(^)  Next  (but  not  till  after  certain  ^^&ia/ dignities,  as  privy-counsel- 
lors, the  chancellors  of  the  exchequer  and  duchy  of  Lancaster,  the  chief 
justice  of  the  King's  Bench,  the  Master  of  the  Rolls,  and  the  other  English 
judges)  follows  a  knight  banneret;  who  indeed  by  statutes  5  Ric.  II.  st.  2, 
c.  4,  and  14  Ric.  II.  c.  11,  is  ranked  next  after  barons:  and  his  precedence 
before  the  younger  sons  of  viscounts  was  confirmed  to  him  by  order  of  king 
James  I. ,  in  the  tenth  year  of  his  reign,  (/)  But,  in  order  to  entitle  himself 
to  this  rank,  he  must  have  been  created  by  the  king  in  person,  in  the  field, 
under  the  royal  banners,  in  time  of  open  war.(m)  Else  he  ranks  after 
baronets, {^\')  who  are  the  next  order:  which  title  is  a  dignity  of  inheritance, 
created  by  letters-patent,  and  usually  descendible  to  the  issue  male.  It  was 
first  instituted  by  king  James  the  First,  a.d.  161  i,  in  order  to  raise  a  compe- 
tent sum  for  the  reduction  of  the  province  of  Ulster  in  Ireland;(32)  for  which 
reason  all  baronets  have  the  arms  of  Ulster  superadded  to  their  family 
co*t.C33)  Next  follow  knights  of  the  bath;  an  order  instituted  by 
+404]  king  Henry  IV.,  *and  revived  by  kingGeorge  the  First.  They  are 
so  called  from  the  ceremony  of  bathing  the  night  before  their  crea- 
tion.(34)  The  last  of  these  inferior  nobility  are  iM^Afa&KA^^rj,(35)  the 
most  ancient,  though  the  lowest,  order  of  knighthood  amongst  us:(36)  for 
we  have  an  instance(«)  of  king  Alfred's  conferring  this  order  on  his  son 
Athelstan.  The  custom  of  the  ancient  Germans  was  to  give  their  young 
men  a  shield  and  a  lance  in  the  great  council:  this  was  equivalent  to  the 
toga  viriis  of  the  Romans:  before  this  they  were  not  permitted  to  bear  arms, 
but  were  accounted  as  part  of  the  father's  household;  after  it,  as  part  of  the 
community.  (<})  Hence  some  derive  the  usage  of  knighting,  whi(^  has  pre- 
vailed all  over  the  western  world,  since  its  reduction  by  colonies  from  those 
northern  heroes.  Knights  are  called  in  Latin  eguites  aurati:  aurati,  from 
the  gilt  spurs  they  wore;  and  equites,  because  they  always  served  on  horse- 
bade;  for  it  is  observable,  {p)  that  almost  all  nations  call  their  knights  by 
some  appellation  derived  from  a  horse.  (37)  They  are  also  called  in  our  law 
milites,  because  they  formed  a  part  of  the  royal  army,  in  virtue  of  their  feodal 
tenures;  one  condition  of  which  was,  that  every  one  who  held  a  knight's  fee 
immediately   under    the  crown,  which   in    Edward  the  Second's  time(;) 

(1)  Seld.  Tit  of  Hon.  I,  6,  U.  <a)  Tac  it  Xorib.  Gem.  IS. 

(I)  Ibid.  2, 11,  S.  (p)  CUDd.  tbld.  On.  UtL  Tl. 

(n)  4  iDit.  fl.  {q\  Blat.  (k  MiliL    1  Bd.  U. 
(n)  Wtll.  H&lmib.  Ub.  3. 

(31)  Bowyer'B  Comm.  etc.  476. 

<3i)  One  nundredKcntlemen  advanced  each  one  thousand  pounds,  for  which  thi*  title 
was  conferred  npon  theni.    a  Rap.  185,  fb. — Christian, 
(3j)  The  amis  of  Ulster  are  a  hand  gules,  or  a  bloody  hand,  in  a  field  argent. — Chkis- 

TIAN. 

(34)  Dpon  the  conclusion  of  the  continental  war,  the  original  constitntion  of  this  order 
became  so  modified  and  extended  as  to  admit  of  naval  or  military  members  bearing  a 
grand  cross,  and  the  name  or  title  of  military  knight  grand  cross. — Cbittv. 

(^)  The  most  probable  derivation  of  the  word  "b^helor"  is  from  has  and  ckevatier, 
an  inferiorknight,  and  thence  Latinized  into  the  barbarous  word  baccalaureus.    Ducange, 


somewhat  remarkable,  that  whilst  this  feudal  word  has  long  been  appropriated  to  rinsle 
men,  another  feudal  term  of  higher  dignity— vtz. ,  baron — should,  in  legal  language,  oe 
applied  to  those  who  are  married. — Christian. 

(36)  There  are  also  other  orders  of  knights,  as  kniehts  of  the  chamber,  knights  of  the 
order  of  St.  John  of  Jerusalem,  knights  of  Malta,  the  knight  marshal,  knights  of  the 
Rhodes,  knightaof  the  shire,  knights  templars,  knights  of  the  thistle,  and  knights  of  St 
Patrick.— Chitty. 

(57)  It  does  not  appear  that  the  English  word  knight  has  any  Teference  to  a  horse;  for 
luiigbt,  orcnih  in  the  Saxon,  signified  puer,  servus,  or  atten<£uit.  a  Seld  Tit  Hon.  c. 
5>  \  33.— CnaisTiAM. 
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amounted  to  20I,  per  annum,  was  obliged  to  be  knighted,  and  attend  the 
king  in  his  wars,  or  fine  for  his  non-compliance.  The  exertion  of  this  pre- 
rogative, as  an  expedient  to  raise  money  in  the  reign  of  Charles  the  First, 
gave  great  offence;  though  warranted  by  law,  and  the  recent  example  of 
queen  Blizabeth;(38)  but  it  was  by  the  statute  16  Car.  I.  c.  16,  abolished; 
and  this  kind  of  knighthood  has,  since  that  time,  fallen  into  great  disre- 
gard. (39) 

These,  Sir  Edward  Coke  says,  (r)  are  all  the  names  of  dignity  in  this  king- 
dom, esquires  and   gentlemen  being  only  names  of  worship.     But 
before  these  lastCs)  the  heralds  rank  all  ^colonels,  sergeants  at  law,     [^405 
and  doctors  in  the  thiee  learned  professions. (40} 

Jr)  2  Iiut.  867. 
I)  The  rules  of  precedeno 
■iced  to  (he  (aliawliui  table.  In  ' 
marked  *  ue  enUded  to  the  rank  Iieib  hiuihiu 
Uum,tnr  (Utule  31  Hen.VIILr.  10 ;  marked  f,  bv 
■tMule  I W.  and  M.  8, 31;  marl:e<1 1,  br  lettera-paleDt. 
9,  Idt  and  14  Jac  1.,  which  *ee  In  Seld.  TIL  ol  Hon. 
IL  S.  M.  and  it  11.  S ;  markeA  t,  by  uiclent  iimge 
and  ertabUahed  eutom.  for  whlcb  aee.  among  othen, 
Camden'*  BrtlaDDia,  OL  Ontlaa:  U I  llea'a  Catalogue 
of  HoDor,  edIL  ino :  and  Cbamberlayne's  Present 
BMMofbilaDd,  b.  S,  oh.  S. 

TABLE  OP  PRBCBDBNCE. 
*  The  Mns's  chUdren  and  gmndcMldran. 


«  In  Biiiland  may  be 


t  MarqTie^Ks*  eldest  so 

i  Dukes'  youUEer  Hini. 

iVIscounU. 

I  Earls'  eldest  soni. 

i  Marqaeises'  younfter 

■Secreur]'  of  stale.  U  i 

*  Bbhop  of  London. 

•  "     "  Doiiiam. 


brethren. 

nephewa 
op  of  Canlerb' 
ncellororKei 

■  ArchUrhop  of  York. 

•  Lord  Treuurer.  i 
■LoidPreddentortheOouncil,  Uf  baroni. 

•  Lord  PrtTy  Seal,  I 

■Lord  Oreat  CbamberUin.     Bui  seel  IS  ° 

priTBle  Stat.  1  Geo.  L  c  S,  \^i 

•Lord  UUb  Constable,  ^7 

■  Lord  Marshal.  1=^-711 

■  Lord'Adminl,  f    '^  C 

•  Lord  Btewaid  of  the  Boosebold.  >  "  If 

•  Loid    Chamberlain  of  Ibe    House-    go-S 


I  Dnker  eldest  sons. 
•BarU. 


'  Secretary  oT  Stale,  Ifabaion. 

Barooii. 

^leaker  of  Ibe  House  of  CommouB. 
'  Lords  Coannlsslouers  of  the  Great  Bel 

Vlscounta'  eldest  sons. 

Rarls'  younger  sons. 
.  BBTons'  eldest  sons. 

KDlghtaot  the  Otrter. 

Privy  Cnnusei  lors. 

Chancellor  of  (he  Exchequer. 

Chancellor  of  the  Duchy. 

Cblef  Justice  of  the  King's  Bench,  (t 

Uasier  at  the  Bolls. 

Chief  Justice  of  the  Common  Pleaa. 

Chief  Baron  of  the  Exchequer. 

Judges,  and  Baions  of  the  Golf. 

Knlghtt  Bannerets,  royal. 

Viscounts'  younger  sons. 

Barons'  younger  sona. 

Baronets. 

Knigbn  Bannerets. 

KnlgbUnf  theBath. 

Knlgrbli  Bachelors. 


( j8)  Considerable  fees  Bccraed  to  the  king  upon  the  perfonnance  of  the  ceremony.  Bd- 
wanl  VI.  and  qneen  Bliiftbelh  had  appoint^  commissioners  tocompound  with  all  peraons 
who  had  lands  to  the  amount  of  40/.  a  year,  and  who  declined  the  honor  and  expense  of 
knighthood.  Charles  the  First  followM  their  example;  npoQ  which  Mr.  Hume  artfully 
remarks  that  "  nothing  proves  more  plainly  how  ill  disposed  the  people  were  to  the 
measure*  of  government,  than  to  observe  that  they  loudly  complained  of  an  expedient 
fonodcd  on  positive  statute,  and  warranted  by  such  recent  precedent*."  Vot  vi  396.— 
ChsiSTIAM. 

(39I  Bowyer's  Comm.  on  Coast.  Law  Eng.  (a  ed.  1846)  480. 

f40)  For  the  titles  of  nobility  see  Law  and  Cnat.  of  Const;  Anson,  916. 
41)  It  is  said  that  before  the  conquest  by  a  constitution  of  pope  Gregoty,  the  two  arch- 


bishops were  equal  in  dignity,  and  in  the  number  of  bishops  subject  to  their  authority, 
and  tUAt  William  the  Conqueror  thought  it  prudent  to  eive  precedence  -"'"  — "— '"-J"— 
to  the  archbishop  of  Canterbury;  but  Thomas,  archbishop  of  York,  1 


niperiority 
.8  unwilling  to 
acknowledge  his  inferiority  to  LAnfranc,  archbishop  of  Canterbury,  and  appealed  to  the 
pope,  who  referred  the  matter  to  the  kinrs  and  barons;  and  in  a  council  held  at  Windsor 
Caatlc,  they  decided  in  fevor  of  the  archbishop  of  Canterbury.  Godw.  Com.  de  Prsetnt 
665. 

But  the  archbishops  of  Vork  long  afterwards  refused  to  acquiesce  in  this  decision;  for 
iHShop  Godwin  relates  a  curious  and  ludicrous  struggle,  which  took  place  in  the  reign  of 


distinction  between  them;  viz. :  that  the  archbishop  of  Canterbury  ia  priniAtc  of  al 
land,  and  the  archbishop  of  York  is  primate  of  England. — Christiam. 
(43;  Vice-chancellor,  by  stat.  53  G«o.  III.  c.  34.— ChiTTY. 
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*4o6]  *Esquires  and  gentlemen  are  confounded  together  by  Sir  Edward 
Coke,  who  observes,(/)  that  every  esquire  is  a  gentleman,  and  a 
gentleman  is  defined  to  be  one  qui  arma  geril,  who  bears  coat  armor,  the 
grant  of  which  adds  gentility  to  a  man's  &mily:  in  like  manner  as  civil 
nobility,  among  the  Romans,  was  founded  in  the  jus  imaginum,  or  having 
the  image  of  one  ancestor  at  least,  who  had  borne  some  curule  office.  It  is 
indeed  a  matter  somewhat  unsettled,  what  constitutes  the  distinction,  or  who 
is  a  real  esquire;  for  it  is  not  an  estate,  however  large,  that  confers  this  rank 
upon  its  owner.  Camden,  who  was  himself  a  herald,  distinguishes  them  the 
most  accurately;  and  he  reckons  up  four  sorts  of  them:(«)  i.  The  eldest 
sons  of  knights,  and  their  eldest  sons,  in  perpetual  succession :(»)  2,  The 
eldest  sons  of  younger  sons  of  peers,  and  their  eldest  sons  in  like  perpetual 
succession:  both  which  species  of  esquires  Sir  Henry  Spelman  entitles  armi- 
geri  natalilii.{w')(^^^)  3.  Esquires  created  by  the  king's  letters-patent,  or 
other  investiture; (44)  and  their  eldest  sons.  4.  Esquires  by  virtue  of  their 
offices;  as  justices  of  the  peace,  and  others  who  bear  any  office  of  trust 
under  the  crown. (45)  To  these  may  be  added,  the  esquires  of  knights  of 
the  bath,  each  of  whom  constitutes  three  at  his  installation:  and  all  foreign, 
nay,  Iri^  peers;  for  not  only  these,  but  the  eldest  sons  of  peers  of  Great 
Britain,  though  frequently  titular  lords,  are  only  esquires  in  the  law,  and 
must  be  so  named  in  all  legal  proceedings.(.r)(46)  As  for g'entlemen,  says 
Sir  Thomas  Smith,  (^y)  they  may  be  made  good  cheap  in  this  kingdom:  for 

Enlghla'  Toonget  sotu.  bands  vonld  mpecQvel;  hare  bome  betveen  Uiem- 

Coloneli.  KlTeB,  eioept  gDch  raali  Is  metelT  pmtealanal  at 

8er)te«]l*-tt-Uw.  oDcIbI.  and  unmarried  vomen  U  uie  ame  rank  u 

Doclon.  (heir  eldest  brothen  would  bear  among  m«a  during 


(x)  S  Inn.  80.    2  Inst.  M?. 
i  women  and  widow*  are  entitled         (y)  Commonw.  of  Eng.  b.  l, 
3k  amonff  each  other  aa  tbeli  bua- 


UsKEsquircB  by  birth.] 

(44)  This  creation  has  long  been  disuMd.  Baquirea  thus  crested  were  invested  calcari- 
bus  argentatis,  to  distinguish  them  from  the  equites  auraii.  In  the  life  of  Chaucer, 
we  are  told  that  he  was  created  scntifer  to  Edward  III.  Scntifer  is  the  same  as 
armiger;  and  onr  word  esquire  is  derived  frcnn  saititm,  ox  the  French  escu,  a  shield.— 
Christian.  * 

(45)  I  cannot  but  think  that  this  is  too  extensive  a  description  of  an  escjuire,  for  it 
would  bestow  that  honor  npon  every  exaaenian  and  custom-house  officer:  it  probably 
ought  to  be  limited  to  those  onl^  who  bear  an  office  of  trust  under  the  crown,  and  who 
are  styled  esquires  by  the  king  m  their  commissions  and  appointments;  and  all,  I  con- 
ceive, who  are  once  honored  by  the  king  with  the  title  of  esqnire  have  a  right  to  that 
distinction  for  life. — Christian. 

146)  It  is  rather  remarkable  that  the  learned  judge  should  have  Ibt^tten  to  mentioD 
another  class  of  esquires,  who,  upon  all  occasions,  assume  that  distinction  with  a  peculiar 
and  an  ostentatious  degree  of  confidence:  I  mean  our  profession,  or  the  gentlemen  at  the 
bar.  This  arises,  perhaps,  from  an  anxiety  to  retain  what  they  know  originally  to  have 
b^n  a  usurpation;  for  Sir  Henry  Spelman,  with  some  spleen,  informs  us,  ctrii  aUav 
htHC  saculo  nominalissimus  in  palriA  jurisconsuUus,  cetate  provedior,  eliam  munere 


gaudeiK  publico  el  pradiis  ampltssimts  generosi  litulo  bene  ie  habuit;  forti.qtiod  togata 
genii  fnagis  lunc  convenirel  ctvilw  ilia  appellalio  quam  caslrensis  altera.  [Certainly, 
in  a  former  bkc,  the  most  famous  jurisconsult  of  his  country,  in  advanced  years,  enjoying 

Iiublic  reward,  and  ample  estates,  esteemed  himself  happy  in  the  title  of  CBmbrosus 
equivalent  to  the  word  gentleman];  perhaps  because  this  civic  appellation  suited  the 
awyer  better  than  the  military  title.  1  Glass,  voc.  Arm.  But  this  length  of  enjoyment 
has  established  such  a  right  to  Uiis  distinction,  that  the  court  of  Common  Pleas  refused 
to  hear  an  affidavit  read,  because  a  barrister  named  in  it  was  not  called  an  esquire.  I 
Wils.  244  —Christian. 

It  was  mentioned  at  the  time  that  the  late  Mr.  Justice  Heath  refused  knighthood,  say- 
ing, "  I  am  John  Heath,  Esquire,  oue  of  his  majesty's  justices  of  the  court  of  Common 
Bench,  and  so  will  die."— Chittv. 
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whosoever  stndieth  the  laws  of  the  realm,  who  studieth  in  the  universities, 
who  professeth  the  liberal  sciences,  and,  to  be  short,  who  can  live  idly,  and 
without  manual  labor,  and  will  bear  the  port,  charge,  and  countenance  of  a 
gentleman,  he  shall  be  called  master,  and  shall  be  taken  for  a  gentleman.  (47) 
Kyeoman  is  he  that  hath  free  land  of  forty  shillings  by  the  year;  who  was 
anciently  thereby  qualified  to  serve  on  juries,  vote  for  knights  of  the 
*shire.  and  do  any  other  act,  where  the  law  requires  one  that  is  [^407 
probus  el  legalis  homo,  {s) 

The  rest  of  the  commonalty  are  tradesmen,  artificers,  and  ^borers,  {48) 
who,  as  well  as  all  others,  must,  in  pursuance  of  the  statute  i  Hen.  V.  c.  5, 
be  styled  by  the  name  and  addition  of  their  estate,  degree,  or  mystery,  and 
the  place  to  which  they  belong,  or  where  they  have  been  conversant,  in  all 
original  writs  of  actions  personal,  appeals,  and  indictments,  upon  which  pro- 
cess of  outlawry  may  be  awarded;(49)  in  order,  as  it  should  seem,  to  prevent 
any  clandestine  or  mistaken  outlawry,  by  reducing  to  a  specific  certainty  the 
person  who  is  the  object  of  its  proces3.(5o) 

(i)  3  but  «88.    [An  aiHlcbt  and  Uw-abldlng  man.} 


(47)The  ddert  aon  has  n< 
Uttleton,  that  "every  ea 
Christian.  » 

(48)  It  would  be  vain  to  look  to  the  I«wsorBnelaiid,writtetiOTunimtten,  foradeclara- 
tion  or  institution  which  made  all  men  eqnal  Mfore  the  law;  for  by  the  laws  of  that 
kingdom,  from  the  earliest  institutionB  of  Alfred  down  to  the  present  time,  the  whole 
&amework  of  the  government  was  tiased  upon  classei,  titles,  ranks  and  precedence.  - 
There  was  first  the  royal  &mily;  andly,  the  highest  order  of  ecclesiastic  office;  3dly,  the 
nobility;  4thly,  the  esquires  and  gent^;  Sthly,  the  yeomen,  and  lastly,  "the  rest  of  the 
commonalty  are  tradesmen,  artificers  and  laboren."  State  v.  Peel  SpUnt  Coal  Co.,  36 
W.  Va.  817  {189a). 

(49)  Infonnations  in  the  nature  of  fuo  warranto  are  not  within  the  statute  of  additions. 
I  Wila.  344. — Christian. 

Now,  however,  no  indictment,  informadoo,  writ,  or  pleading,  is  vitiated  by  the  omi>- 
non  of  such  addition.     14  &  ig  Vict.  c.  loo. — KSRR. 

I50J  These  are  the  ranks  and  degrees  into  which  the  people  of  England  are  divided, 
and  which  were  created,  and  are  preserved,  for  the  reciprocal  protection  and  support  of 
each  other.  But  in  order  to  excite  discontent,  and  to  stir  up  rebellion  against  all  good 
order  and  peaceful  government,  a  proposition  has  lately  been  induatrioualy  propagated, 
viz. :  that  all  men  are  by  nature  equal.  If  this  subject  is  coniidered  even  for  a  moment, 
the  very  reverse  will  appear  to  be  the  truth,  and  that  all  it 
tboi^h  children  come  into  the  world  equally  helpless,  yet 

bodies  acquire  vigor,  and  their  minds  and  passions  are  erpanaea  ana  aeveiopca,  we 
perceive  an  infinite  difference  in  their  natural  powers,  capacities,  and  propensities;  and 
this  inequality  is  still  further  increased  by  the  instruction  which  they  happen  to  receive. 

Independent  of  any  positive  regulations,  the  unequal  industry  and  virtues  of  men  must 
necessarily  create  unequal  rights.  But  it  is  said  that  all  men  are  equal  because  they 
have  an  equal  right  to  justice,  or  to  the  possession  of  their  rights.  This  is  an  insignifi- 
cant, self-evident  truth,  which  no  one  ever  denied;  and  it  amounts  to  nothing  more  than 
to  the  identical  proposition,  that  all  men  have  equal  righta^  to  their  rights;  for  when  dif- 
ferent men  have  perfect  and  absolute  riehts  to  unequal  tilings,  they  are  certainly  equal 
with  regard  to  the  perfection  of  their  rights,  or  the  justice  that  is  due  to  their  respective , 
claims.  This  is  the  only  sense  in  which  equality  can  be  applied  to  mankind.  In  the 
most  perfect  republic  that  can  be  conceived  in  theory,  the  proposition  is  false  and  mis- 
chievous: the  father  and  child,  the  master  and  servant,  the  judge  and  prisoner,  the 
general  and  common  soldier,  the  representative  and  constituent,  mnst  be  eternally 
unequal,  and  have  unequal  rights. 

And  where  every  office  is  elective,  the  most  virtuous  and  the  beat  qualified  todischarge 
the  duties  of  any  office  have  rights  and  claims  superior  to  others. 

One  celebrated  philosopher  has  endeavored  to  prove  the  natural  equality  of  mankind, 
by  observing  that  "  the  weakest  has  strength  enough  to  kill  the  strongest,  either  by 
secret  machinations,  or  by  confederacy  wiui  others  that  arc  in  the  same  danger  wim 
himself."    Hobbes's  Lev.  c.  liii. 

Prom  such  a  doctrine,  supported  by  such  reasons,  we  cannot  be  surprised  at  the  conse- 
quences when  an  attempt  is  made  to  reduce  it  to  practice. 

--.  367 
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CHAPTER  XIII. 
OF  THE  MILITARY  AND  MARITIME  STATES. 

Thr  military  state  includes  the  whole  of  the  soldiery,  or  sudi  persons  as 
are  peculiarly  appointed  among  the  rest  of  the  people  for  the  safeguard  and 
defence  of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a  distinct  order  of 
the  profession  of  arms.  In  absolute  monarchies  this  is  necessary  for  the 
safety  of  the  prince,  and  arises  from  the  main  principle  of  their  constitution, 
whidi  is  that  of  governing  by  fear;  but  in  free  states  the  profession  of  a 
soldier,  taken  singly  and  merely  as  a  profession,  is  justly  an  object  of  jeal- 
ousy. In  these  no  man  should  take  up  arms,  but  with  a  view  to  defend  his 
country  and  its  laws:  he  puts  not  off  the  citizen  when  he  enters  the  camp; 
but  it  is  because  he  is  a  citizen,  and  would  wish  to  continue  so,  that  he 
makes  himself  for  a  while  a  soldier.  The  laws  therefore  and  constitution  of 
these  kingdoms  know  no  such  state  as  that  of  a  perpetual  standing  soldier, 
bred  up  to  no  other  profession  than  that  of  war;  and  it  was  not  till  the  reign 
of  Henry  VII.  that  the  kings  of  England  had  so  much  as  a  guard  about 
their  persons.  ( i ) 

In  the  time  of  our  Saxon  ancestors,  as  appears  from  Edward  the  Confes- 
sor's laws,  (a)  the  military  force  of  this  kingdom  was  in  the  hands  of  the 
dukes  or  heretochs,  who  were  constituted  through  every  province  and  county 
in  the  kingdom;  being  taken  out  of  the  princi|^  nobility,  and  such  as  were 

la)  C.  dc  HenlotMlt. 

Snbordination  in  every  aoaetf  is  the  bond  of  its  existence:  the  highest  and  the  lowest 
individuala  derive  their  strength  and  security  from  their  mutual  assistance  and  depend- 
ence; as  in  the  natural  body,  the  eye  cannot  say  to  the  hand,  I  have  no  need  of  ihee;  nor, 
again,  the  head  to  tke/eet,  I  have  no  need  qf^/ou.   Milton,  though  a  lavorer  of  a  republic, 
was  so  convinced  of  the  necessity  of  subonlination  and  degrees,  that  he  makes  Satan, 
even  when  warring  against  heaven's  King,  address  his  legions  thus;  — 
"  If  not  equal  all,  yet  free. 
Equally  free;  for  orders  and  degrees 
Jar  not  with  hberty,  but  well  consist"     B.  5,  1.  790. 

Tnie  liberty  results  from  making  every  higher  degree  accessible  to  (hose  who  are  in  s 
lower,  if  virtue  and  talents  aic  there  found  to  deserve  advancement. 

In  this  happy  conntry,  the  son  of  the  lowest  peasant  mav  rise  by  his  merit  and  abilities 
to  the  head  of  the  church,  law,  army,  navy,  and  every  oepartment  of  the  state.  The 
doctrine  that  all  men  are,  or  ouzht  to  be,  equal,  is  little  less  contrary  to  nature,  and 
destructive  of  their  happiness,  than  the  invention  of  Procniates,  who  attempted  to 
make  men  equal  by  stretching  the  limbs  of  some,  and  lopping  off  those  of  others. — 
Christian. 

(i)  "  A  well-regulated  militia  being  necessary  to  the  security  of  a  free  state,  the  right 
of  toe  people  to  keep  and  bear  arms  shall  not  be  infringed. "  Const  U.  S.  Amendments, 
art.  a.  "  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without  the  con- 
sent of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law."  lb. 
arts.  "  Congress  shall  have  power  to  raise  and  support  arm;es;  but  no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  time  than  two  years;  to  provide  and  maintain 
a  navy;  to  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces; 
to  {wovide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections and  repel  mvasions;  to  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  emplojM  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively  the  appointment  of  the  officers,  and 
the  authority  of  training  the  militia  according  to  the  discipline  prescribed  by  Congress." 
lb.  art.  I,  s.  8.  "  No  State  shall,  without  the  consent  of  Congress,  keep  troops  or  ships 
of  war  in  the  time  of  peace,  or  engage  in  war,  unless  actually  invaded,  or  in  such  immi- 
nent danger  as  will  not  admit  of  delay."  lb.  s.  10.  "  The  President  shall  be  com- 
mander-in-chief of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the 
several  States,  when  called  into  the  actual  service  of  the  United  States  "  lb.  art  1,  s.  a. 
-^HARSWOOD. 
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most  remarkable  for  being  "  sapienles,  fideles,  el  animosi.  '(z)  Theii  duty 
was  to  lead  and  regulate  the  English  armies,  with  a  very  unlimited 
power;  " proul  eis  visum  fuerit,  ad  konorem  *corona  el  utililalem  [*409 
regm."{,^)  And  because  of  this  great  power  they  were  elected  by 
the  people  in  their  full  assembly,  or  folkmote,  in  the  same  manner  as  sherifib 
were  elected :  following  still  that  old  fundamental  maxim  of  the  Saxon  consti- 
tution, that  where  any  ofBcer  was  intrusted  with  such  power  as  if  abused 
might  tend  to  the  oppression  of  the  people,  that  power  was  delegated  to  him 
by  the  vote  of  the  people  themselves.  (^)  So  too,  among  the  ancient  Germans, 
the  ancestors  of  our  Saxon  forefathers,  they  had  their  dukes,  as  well  as  kings, 
with  an  independent  power  over  the  military,  as  the  kings  had  over  the  civil 
state.  The  dukes  were  elective,  the  kings  hereditary:  for  so  only  can  be 
consistently  understood  that  passage  of  Tacitus,  (f)  "  reges  ex  nobUitale,  duces 
ex  virhtte  sumunt;  "(4)  iu  constituting  their  kings,  the  &mily  or  blood  royal 
was  regarded,  in  choosing  their  dukes  or  leaders,  warlike  merit:  just  as 
Csesar  relates  of  their  ancestors  in  his  time,  that  whenever  they  went  to  war, 
by  way  either  of  attack  or  defence,  they  elecled  \eadei^  to  command  them,(d) 
This  lai^e  share  of  power,  thus  conferred  by  the  people,  though  intended  to 
preser\'e  the  liberty  of  the  subject,  was  perhaps  unreasonably  detrimental  to 
the  prert^ative  of  the  crown:  and  accordingly  we  find  ill  use  made  of  it  by 
Edric  duke  of  Mercia,  in  the  reign  of  king  Edmund  Ironside;  who,  by  his  office 
of  duke  or  beretoch,  was  entitled  to  a  large  command  in  the  king's  army,  and 
by  his  repeated  treacheries  at  last  transferred  the  crown  to  Canute  the  Dane. 

It  seems  universally  agreed  by  all  historians,  that  king  Alfred  first  settled 
a  national  militia  in  this  kingdom,  and  by  his  prudent  discipline  made  all 
the  sut^ects  of  his  dominion  soldiers:  but  we  are  unfortunately  left  in  the 
dark  as  to  the  particulars  of  this  his  so  celebrated  regulation;  though,  fi-om 
what  was  last  observed ,  the  dukes  seem  to  have  been  Irft  in  possession 
of  too  large  and  independent  a  power;  which  ^enabled  duke  Harold  [*4io 
on  the  death  of  Edward  the  Confessor,  though  a  stranger  to  the  roj'al 
blood,  to  mount  for  a  short  space  the  throne  of  this  kingdom,  in  prejudice 
of  Edgar  Atheling  the  rightful  heir. (5) 

Upon  the  Norman  conquest  the  feodal  law  was  introduced  here  in  all  its  rigor, 
the  whole  of  which  is  built  on  a  military  plan.  (6)  I  shall  not  now  enter 
into  the  particulars  of  that  constitution,  which  belongs  more  properly  to  the 
next  part  of  our  commentaries;  but  shall  only  observe,  that,  in  consequence 
thereof,  all  the  lands  in  the  kingdom  were  divided  into  what  were  called 
knights'  fees,  in  number  above  sixty  thousand;  and  for  every  knight's  fee 
a  knight  or  soldier,  mi^s,  was  bound  to  attend  the  king  in  his  wars,  for  forty 
days  in  a  year;(7)  in  which  space  of  time,  before  war  was  reduced  to  a 


_____  _je  aherlBt  of  prartnces  Euid  countjei  ibculd  bt 

n-«.».  uttlKoCe  Ttonl.  per  proelneiat  et  aatriat  •lected."! 

■Kt.  et  per  ilKf/uioi  am^latm.  (n  pimo  /ManoU.  Ic)  DeiloHb,  Omn.  7. 

el  vleenmUei.  provinciamn  tl  eonltnln-um  eUgl  Id)  "  Quum  beUum  fivUat  aul  iHatum,  dtfinOU  out 

!."     LL.  Edu.    Cb^CM.  iWd.     Bee  aim  Bedo  tn/eH.  maalitratuaouleibetloprattni'UHgtnaur.''    Dt 


'.a.  OoHfeM.  Ibi±  Bee  aim  Bedo  tn/erimagiilratuaquletbelloprirtlnldtUfftinltir:'  Dt 
a.  r-Thefenienarechotmirortha  Bea.  OalLLa.  c-ii.  |"When  acily  If  urawced  either 
■  Uie  kinrnJom.  bj  the  oomDJon  ~      "  ■  ■      ■    

DTlncea.  [he  wbole  cuuntiy,  and 

hill  tmemblj  (lolkiiiole),  u  atao 


tiDKdam.  bribe  onmiDon        iQ  ui^tltn  it  ve  ur  defensive  var.  maguuvlea  quail- 
a.  Uie  wbole  countiy.  and       fled  lodiien  Ur ' "' 


o  them,  for  the  honor  of  the  crown  and  the  advantage  of  the 
kingaom."] 

(4)  [■' They  Chose  tli«r  kings  for  their  nobility,  their  leaders  for  theirvalor."] 

(5)  For  an  account  of  this  see  Green's  Short  History  of  the  Eng.  People. 

(6)  See  Reeve's  History  of  Bng.  Law,  Vol.  i,  p.  171  el  seg. 

(7)  We  frequently  read  of  half  a  knight,  or  other  aliquot  part,  as  for  bo  much  land 
three  knights  and  a  half,  etc.,  were  to  lie  returned;  the  fraction  of  a  knight  was  per- 
formed  by  a  whole  knight  who  served  half  the  time,  or  other  due  proportion  of  it. — 
CnaiSTiAK. 
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sdence,  the  campaign  was  generally  finished,  and  a  kingdom  either  con- 
quered or  victorious,  («)  By  this  means  the  king  had,  without  any  expense, 
an  army  of  sixty  thousand  men  always  ready  at  his  command.  And  accord- 
ingly we  find  one,  among  the  laws  of  William  the  Conqueror,  (/)  which  in 
the  king's  name  commands  and  firmly  enjoins  the  personal  attendance  of  all 
knights  and  others;  "quod  habeanl  el  leneanl  se  semper  in  armis  el  eguis,  ul 
decel  el  oporlet:  el  quod  semper  sinl  prompli  et  parati  ad  servitium  suum  inte- 
grum nobis  explendum  el  peragendum,  cum  opus  adfueril,  secundum  quod 
debeut  feodis  el  lenem^nHs  suis  de  jure  nobis  /arere."(S)  This  persona] 
service  in  process  of  time  degenerated  into  pecuniary  commutations  or  aids, 
and  at  last  the  military  part(9)  of  the  feodal  system  was  abolished  at  the 
restoration,  by  statute  12  Car.  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom  was  left  wholly 
without  defence  in  case  of  domestic  insurrections,  or  the  prospect  of  foreign 
invasions.  Be^des  those  who  by  their  military  tenures  were  bound  to  per- 
form forty  days'  service  in  the  field,  first  the  assize  of  arms,  enacted 
*4ii]  27  Hen.  *II.,(A)  and  afterwards  the  statuteof  Winchester, (*)  under 
^ward  I.,  obliged  every  man,  according  to  his  estate  and  degree,  to 
provide  a  determinate  quantity  of  such  arms  as  were  then  in  use,  in  order  to 
keep  the  peace:  and  constables  were  appointed  in  all  hundreds  by  the  latter 
statute,  to  see  that  such  arms  were  provided.  These  weapons  were  changed, 
by  the  statute  4  &  5  Ph.  and  M.  c,  3,  into  others  of  more  modem  service; 
but  both  this  and  the  former  provisions  were  repealed  in  the  reign  of  James 
I.(^)  While  these  continued  in  force,  it  was  usual  from  time  to  time  for  our 
princes  to  issue  commissions  of  array,  and  send  into  every  county  officers  in 
whom  they  could  confide,  to  muster  and  array,  or  set  in  military  order,  the 
inhabitants  of  every  district;  and  the  form  of  the  commission  of  array  was 
settled  in  parliament  in  the  5  Hen.  IV.  so  as  to  prevent  the  insertion  therein 
of  any  new  penal  clauses.(/)  But  it  was  provided(m)  that  no  man  should 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out  of  his  shire  but 
in  cases  of  urgent  necessity;  nor  should  provide  soldieis  unless  by  consent  of 
parliament.  About  the  reign  of  king  Henry  the  Eighth,  or  his  children, 
lieutenants  began  to  be  introduced,  (n)  as  standing  representatives  of  the 
crown,  to  keep  the  counties  in  military  order;  for  we  find  them  mentioned  as 
known  officers  in  the  statute  4  &  5  Ph.  and  M.  c.  3,  though  they  had  not  been 
then  long  in  use,  for  Camden  speaks  of  them(0)  in  the  time  of  queen  Eliza- 
beth, as  extraordinary  magistrates  constituted  only  in  times  of  difficulty  and 
danger.  But  the  introduction  of  these  commissions  of  lieutenancy,  which 
contained  in  substance  the  same  powers  as  the  old  commissions  of  array, 
caused  the  latter  to  fall  into  disuse. 

In  this  state  things  continued  till  the  repeal  of  the  statutes  of  armor  in  the 

{e\  The  Polei  kre,  ^Ten  at  this  dkr,  10  tenodoui  (il)  Stat.  I  Zae.  I.  c  25.    21  Jac.  I.  c.  21. 

of  their  Rndenl  connLtutJon.  that  theirpoipollte.or         (J)  Rusbwoitb,  [«rt3,  paga6lS2,  GB7.   SeetBin*. 

mlLiaa,  ciiDnol  be  compelled  to  aerre  above  liz  ST4.  &c. 

week^  or  lonr  dars.  la  a  rear.    Hod.  Uo.  BM.  (m)  Stat  1  Edir.  III.  at.  2,c  Band T,    SSBdW.HL 

zxilT.  12.  H.  6.  c  S. 

U)  C.tA.    Bee  Co.  Utt.  75,70.  (n)  lA  Rrm.  7G. 

it)  Hoved.  A.  D.  1181.  W,  Brit.  lOS.  edit  15H. 

(8)  ["That  all  hold  themselves  well  furnished  with  arms  and  horses,  as  is  suitable  and 
proper:  and  bealwaj's  ready  and  well  prepared  for  fulfilling  and  performing  their  entire 
service  to  us  when  need  shall  be;  according  to  what  tbey  are  bound  by  law  to  do  for  lu 
by  reason  of  their  fees  and  tenements,"] 

Sec  further  on  this  subject  Vol.  II.,  p.  SO- 

(9)  The  military  or  warlike  part  of  the  feudal  STStem  was  aboHshed,  when  personal 
service  was  disiKused  with  for  a  pecuniary  commutation,  as  early  as  the  reign  of  Henrf 
II.  But  the  military  tenures  still  remained  till  la  Car.  II,  c.  24.  See  2  book,  p.  77.— 
Cbrisiian. 
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reign  of  king  James  the  First:  after  which,  when  king  Charles  the  First  had, 
during  his  northern  expedition,  issued  commissions  of  lieutenancy,  and  ex- 
erted some  military  powers,  which,  having  been  long  exercised,  were  thought 
to  belong  to  the  crown,  it  became  a  question  in  the  long  parliament  bow  far 
the  power  of  the  militia  did  inherently  reside  in  the  king;  being  now  unsup- 
ported by  any  statute,  and  founded  only  upon  immemorial  usage.  This 
question,  long  agitated  with  great  heat  and  resentment  on  both 
^des,  became  at  length  the  immediate  cause  of  the  &tal  rupture  [^413 
between  the  king  and  his  parliament:  the  two  houses  not  only  deny- 
ing this  prerogative  of  the  crown,  the  legality  of  which  perhaps  might  be 
somewhat  doubtful,  but  also  seizing  into  their  own  hands  the  entire  power 
of  the  militia,  the  illegality  of  which  step  could  never  be  any  doubt  at  all.(io) 

Soon  after  the  restoration  of  king  Charles  the  Second,  when  the  military 
tenures  were  abolished,  it  was  thought  proper  to  ascertain  the  power  of  the 
militia,  to  recognize  the  sole  right  of  the  crown  to  govern  and  command 
them,  and  to  put  the  whole  into  a  more  regular  method  of  mihtary  subordi- 
Dation:(/)  and  the  order,  in  which  the  militia  now  stands  by  law,  is  princi- 
pally built  upon  the  statutes  which  were  then  enacted.  It  is  true  the  two 
last  of  them  are  apparently  repealed;  but  many  of  their  provisions  are  re- 
enacted,  with  the  addition  of  some  new  regulations,  by  the  present  militia 
laws,  the  general  scheme  of  which  is  to  discipline  a  certain  number  of  the 
inhabitants  of  every  county,  chosen  by  lot  for  three  years,  and  officered  by 
the  lord  lieutenant,  the  deputy  lieutenants,  and  other  principal  landholders, 
under  a  commission  from  the  crown.  They  are  not  compellable  to  march 
out  of  their  counties,  unless  in  case  of  invasion  or  actual  rebellion  within  the 
realm,  (or  any  of  its  dominions  or  territories,  )(7)  nor  in  any  case  compella- 
ble to  march  out  of  the  kingdom.  They  are  to  be  exercised  at  stated  times; 
and  their  discipline  in  genoal  is  liberal  and  easy;  but  when  drawn  out  into 
actual  service,  they  are  sut^ect  to  the  rigors  of  martial  law,  as  necessary  to 
keep  them  in  order.  This  is  the  constitutional  security  which  our  law3(r) 
have  provided  for  the  public  peace,  and  for  protecting  the  realm  against  for- 
eign or  domestic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  and  more  regu- 
lar discipline  were  esteemed  to  be  necessary  than  could  be  expected  from  a 
mere  militia.     And  therefore  at  .such  times  more  rigorous  methods 
were  put  in  use  for  the  ^raising  of  armies,  and  the  due  regulation     [*4i3 
and  discipline  of  the  soldiery:  which  are  to  be  looked  upon  only  as 

(p)  13  Cu-.  n.  c.  e.    UCar.nc!.    I5Car.Il.C.6.  fr)2G«i.Il 

(9)  StU.  la Oeo.  III.  c.  S.  cS.    ISOeo. 

(lO^TheconatitatioDof  the  United  States  declares  tliat  Congress  shall  have  power  "to 
provide  fbi  calling  forth  the  militia  to  execute  the  laws  of  the  Unicm,  suppress  insuirec- 
tions,  and  repel  invasions,"  and  also  "to  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  snch  p^t  of  them  as  mav  be  employed  in  the  service 
ofthe  United  States."  Art.  i,  s.  S.  The  act  of  Congress  of  aSth  Feb.  1795  has  provided 
'*  that  whenever  the  United  States  shall  be  invaded,  or  be  in  imminent  danger  from  any 
foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the  President  of  the  United  States 
to  coLl  forth  such  number  of  the  militia  of  the  State  or  States  most  convenient  to  the 
place  of  danger  or  scene  of  action  as  he  may  judge  necessary  to  repel  such  invasion;  and 
to  issue  his  order  for  that  purpose  to  such  officer  or  officers  of  the  militia  as  he  shall 
think  proper. "  And  litce  provision  is  made  for  the  other  cases  stated  in  the  constitution. 
The  Supreme  Court  have  held  that  the  power  to  provide  for  repelling  invasions  includes 
the  power  to  provide  against  the  attempt  and  danger  of  invasion,  aa  the  necessary  and 
proper  means  to  effectuate  the  object,  and  that  the  authority  to  decide  whether  the  exi- 
gency has  arisen  belongs  exclusively  to  the  President,  and  that  his  decision  is  conclusive 

npon  all  othm •r^-.- . — •: —   -.t 1.-  r_._   .l^  — • —  _*  ...- 

power  itself,  a 
power  itself  is 
and  under  <Axt. 
Uott,  13  Wheat  39.— Shakswood. 
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temporary  excresences  bred  out  of  the  distemper  of  the  state,  and  not  as  any 
part  of  the  permanent  and  perpetual  laws  of  the  kingdom.  For  martial 
law,  (i  I )  which  is  built  upon  no  settled  principles,  but  is  entirely  arbitrary 
in  its  decisions,  is,  as  Sir  Matthew  Hale  observes,(j)  in  truth  and  reality  no 
law,  but  sometiiing  indulged  rather  than  allowed  as  a  law.(i2)  The  neces- 
sity of  order  and  discipline  in  an  army  is  the  only  thing  which  can  give  it 
countenance;  and  therefore  it  ought  not  to  be  permitted  in  time  of  peace, 
when  the  king's  courts  are  open  for  all  persons  to  receive  justice  according 
to  the  laws  of  the  land.  Wherefore,  Thomas  earl  of  Lancaster  being  con- 
demned at  Pontefract,  1 5  Edw.  II, ,  by  martial  law,  his  attainder  was  reversed 
I  Edw.  III.  becauseit  was  done  in  time  of  peace.  (/)  And  it  isIaiddown,(K) 
that  if  a  lieutenant,  or  other,  that  hath  commission  of  martial  authority,  doth 
in  time  of  peace  hang  or  otherwise  execute  any  man  by  color  of  martial  law, 
this  is  murder;  for  it  is  against  magna  carta. {v)  The  petition  of  right( if) 
moreover  enacts,  that  no  soldier  shall  be  quartered  on  the  subject  without 
his  own  consent,  (x)  and  that  no  commission  shall  issue  to  proceed  within 
this  land  according  to  martial  law.  And  whereas,  after  the  restoration,  king 
Charles  the  Second  kept  up  about  five  thousand  regular  troops,  by  his  own 
authority,  for  guards  and  garrisons;  which  king  James  the  Second  by  degrees 
increased  to  no  less  than  thirty  thousand,  all  paid  from  his  own  civil  list;  it 
was  made  one  of  the  articles  of  the  bill  of  rights,(_»')  that  the  raising  or  keep- 
ing a  standing  army  within  the  kingdom  in  time  of  peace,  imless  it  be  with 
consent  of  parliament,  is  against  law. 

But,  as  the  fashion  of  keeping  standing  armies,  which  was  first  introduced 

by  Charles  VII.  in  France,  A.  D.  1445, (?)  has  of  late  years  univer- 

♦414]     sally  prevailed  over  Europe,  (though  *some  of  its  potentates,  being 

unable  themselves  to  maintain  them,  are  obliged  to  have  recourse  to 

richer  powers,  and  receive  subsidiary  pensions  for  that  purpose,)  it  has  also 

It)  HtiL  C.  L.  c  2.  (x)  Thui  In  Poland  no  aoldler  can  be  quartnod 

(j  2Bnd.  Append,  fifl.  upon  tbe  sentry, ~>theonlvfleem«i  Id  tlutTepubtlc. 

t>)  S  Hut.  GS.  Hod.  UnlT,  Elst.  Iixlv.  2a 

T)  Op.  t».  (V)  Stat  1  W.  aiid  U.  al.  2.  c  3. 

u)8<^r.  1.   BeealBoitatSlCar.  U.  cl.  ii)  BoberlKm,  Cba.  V.  t.  8t. 

(ii)  The  common  law  knew  nothing  about  courts  martial,  and  made  nodifierence  in 
time  of  peace  between  soldiers  and  mariners  in  the  service  o£  the  crown,  and  other  mb- 
jects.  Thrin^'s Crim.  Law,39(aed.  1877).  Milita^lawisacreationoftlielegislatnre, 
and  can  exercise  its  power  only  within  die  precise  Umits  specified  by  the  act  of  parlia- 
ment.   Ibid.  p.  43. 

(11)  This  censure  upon  our  military  jurisprudence  is  bv  no  means  merited  at  the  present 
day,  whatever  may  have  been  the  fact  when  Sir  Matthew  Hale  wrote.  The  long-con- 
tinued wars  in  which  the  nation  was  engaged  until  the  peace  of  1815  improved  every  peit 
of  our  military  system,  and,  among  the  rest,  the  laws  for  the  government  of  soldiem, 
their  support,  and  punishment  when  guilty  of  offences,  have  been  frequently  the  subject 
of  amelioration.  Still,  the  praise  bestowed  upon  them  by  Mr.  Tytler  has  more  of  the 
spirit  of  a  partisan  than  of  an  imi:«rtial  critic  He  says,  "The  principles  of  militaiy  law 
are  as  certain,  determinate,  and  immutable  as  are  the  principtes  of  the  common  and 
statute  law,  which  regulate  the  civil  classes  of  society."  The  mutiny  act,  and  the  articles 
of  war  which  contain  the  rules  of  discipline,  are  framed  by  the  legislature,  and  enforced 
by  penalties  appropriated  to  every  offence;  or  the  penalties  are  left,  in  certain  cases  where 
the  offence  ia  either  mitigated  or  aggravated  beyond  its  ordinary  standard  by  attendant 
circumstances,  to  the  decision  of  a  court-martial.— C BITTY. 

'  There  is  a  great  distinction,  though  often  lost  sight  of,  between  mililary  and  martial 
law,  the  former  affecting  the  troops  or  forces  only,  to  which  its  terms  expressly  applv 
equally  in  peace  and  war,  by  previously  defined  regulations;  the  latter  extending  to  aU 
the  inhabitants  of  the  district  where  it  is  in  force,  being  wholly  arbitrary,  and  emanating 
entirely  from  a  state  of  intestine  commotion  or  actual  war. — Warrbn. 

By  the  fifth  amendment  of  the  constitution  of  the  United  States,  it  is  declared  that 
"  no  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous,  crime,  unless  on 
a  presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  public  danger.  "•- 
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for  many  years  past  been  annually  judged  aecessaiy  by  our  legislature,  for 
the  safety  of  the  kingdom,  the  defence  of  the  possessions  of  the  crown  of 
Great  Britain,  and  the  preservation  of  the  balance  of  power  in  Europe,  to 
maintain  even  in  time  of  peace  a  standing  body  of  troops,  under  the  com- 
mand of  the  crown ;  who  are,  however,  ipso  facto  disbanded  at  the  expiration 
of  every  year,  unless  continued  by  parliament.  And  it  was  enacted  by 
statute  10  W.  III.  c,  i,  that  not  more  than  twelve  thousand  regular  forces 
should  be  kept  on  foot  in  Ireland,  though  paid  at  the  charge  of  that  king- 
dom; which  permission  is  extended  by  statute  8  Geo.  III.  c.  13,  to  16,235 
men,  in  time  of  peace-C'S) 

To  prevent  the  executive  power  from  being  able  to  oppress,  says  baron 
Montesquieu, (a)  it  is  requisite  that  the  armies  with  which  it  is  intrusted 
should  consist  of  the  people,  and  have  the  same  spirit  with  the  people;  as  was 
the  case  at  Rome,  till  Marius  new-modelled  the  legions  by  enlisting  the  rabble 
of  Italy,  and  laid  the  foundation  of  all  the  military  tyranny  that  ensued. 
Nothing,  then,  according  to  these  principles,  ought  to  be  more  guarded 
against  in  a  free  state,  than  making  the  military  power,  when  such  a  one  is 
necessary  to  be  kept  on  foot,  a  body  too  distinct  from  the  people.  Like  ours, 
it  should  wholly  be  composed  of  natural  subjects;  it  ought  only  to  be  enlisted 
for  a  short  and  limited  time;  the  soldiers  also  should  live  intermixed  with  the 
people;  no  separate  camp,  no  barracks,  no  inland  fortresses,  should  be  allowed. 
And  perhaps  it  might  be  still  better  if,  by  dismissing  a  stated  number,  and 
mlisting  others  at  every  renewal  of  their  term,  a  circulation  could  be  kept 
up  between  the  army  and  the  people,  and  the  citizen  and  the  soldier  be  more 
intimately  connected  t<^ther. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parliament 
likewise  passes,  "  to  punish  mutiny  and  desertion,  *and  for  the  better  [*4i5 
payment  of  the  army  and  their  quarters."  ,  This  regulates  the  man- 
ner in  which  they  are  to  be  dispersed  among  the  several  innkeepers  and 
victuallers  throughout  the  kingdom;  and  establishes  a  law  martial  for  their 
government.  By  this,  among  other  things,  it  is  enacted,  that  if  any  officer 
or  soldier  shall  excite,  or  join  any  mutiny,  or,  knowing  of  it,  shall  not  give 
notice  to  the  commanding  officer:  or  shall  desert,  or  list  in  any  other 
regiment,  or  sleep  upon  his  post,  or  leave  it  before  he  is  relieved,  or  hold 
correspondence  with  a  rebel  or  enemy,  or  strike  or  use  violence  to  his 
superior  officer,  or  shall  disobey  his  lawful  commands:  such  offender  shall 
suffer  such  punishment  as  a  court  martial  shall  inflict,  though  it  extend  to 
death  itself. 

However  expedient  the  most  strict  regulations  may  be  in  time  of  actual 
war,  yet  in  times  of  profound  peace  a  little  relaxation  of  military  rigor  would 
not,  one  should  hope,  be  productive  of  much  inconvenience.(i4)    And  upon 


,  (13)  It  is  perfectly  lawful  to  employ  soldiers  to  preserve  the  public  peace  at  home;  but 
this  saould  DC  done  with  n^at  caution,  and  not  without  an  absolute  necessity.  "Magis- 
trates," said  lord  chancellor  Hardwicke,  "have  a  power  to  call  any  subject  to  their 
usistaflce  to  preserve  the  peace  and  execute  the  process  of  the  law;  and  why  not  soldieis 
as  well  as  other  men  ?  Our  soldiers  are  our  fellow-citirens.  They  do  not  cease  to  be  so 
by  putting  on  a  red  coat  and  carrying  a  musket. "  The  military  act,  on  such  occasions, 
not  qua  military,  but  simpty  in  aid  of,  and  in  obedience  to.  the  civil  power,  which  ".calls 
Uiem  in," — to  quote  again  lord  chancellor  Hardwicke, — "as  armed  citizens,  often  saving 
the  efhision  of  mnocent  blood  and  preserving  the  dominion  of  the  law,'' — Warrem. 

(14I  BowyeT'sComm.  on  Const.  LawEnz.  (3ed.  1846)498.  These  old  statutes  have  now 
fallen  into  disuse,  as  also  the  manner  of  ODtaining  soldiers  and  seamen,  and  a  more  com- 
pendious and  convenient  sjstem  of  coercion  adopted.  Thring's  Crim.  Law,  184  (1877) 
citing  Russel  on  Crimes,  93,  45  and  46  Vict.  c.  49  "Militia  Act,"  1883;  also  the  varioos 
acts  from  37  to  39  Vict.  Title  "Navy"  Cbitty's  Eng.  Stats,  vol.  8. 
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this  principle,  though  by  our  standing  laW5(£)(still  remaining  in  force,  though 
not  attended  to)  desertion  in  time  of  war  is  made  felony,  without  benefit  of 
clergy,  and  the  ofFence  is  triable  by  a  jury  and  before  justices  at  the  common 
law;  yet,  by  our  militia  laws  before  mentioned,  a  much  lighter  punishment 
is  inflicted  for  desertion  in  time  of  peace.  So,  by  the  Roman  law  also,  deser- 
tion in  time  of  war  was  punished  with  death,  but  more  mildly  in  time  of 
tranquillity,  (f)  But  our  mutiny  act  makes  no  such  distinction:  for  any  of 
the  faults  above  mentioned  are,  equally  at  all  times,  punishable  with  death 
itself,  if  a  court  martial  shall  think  proper.  This  discretionarj-  power  of  the 
court  martial  is  indeed  to  be  guided  by  the  directions  of  the  crown;  which, 
with  regard  to  military  ofEences,  has  almost  an  absolute  legislative  power,  (rf) 
"His  majesty,"  says  the  act,  "may  form  articles  of  war,  and  constitute 
courts  marti^,  with  power  to  try  any  crime  by  such  articles,  and  inflict 
penalties  by  sentence  or  judgment  of  the  same."  Avast  and  most  important 
trust!  an  unlimited  power  to  create  crimes,  and  annex  to  them  any  punish* 

ments,  not  extending  to  life  or  limb!  These  are  indeed  forbidden  to 
♦416]     be  inflicted,  *except  for  crimes  declared  to  be  so  punishable  by  this 

act;  which  crimes  we  have  just  enumerated,  and  among  which  we 
may  observe  that  any  disobedience  to  lawful  commands  is  one.  Perhaps  in 
some  future  revision  of  this  act,  which  is  in  many  respects  hastily  penned,  it 
may  be  thought  worthy  the  wisdom  of  parliament  to  ascertain  the  limits  of 
military  subjection,  and  to  enact  express  articles  of  war  for  the  government 
of  the  army,  as  is  done  for  the  government  of  the  navy:  especially  as,  by  our 
present  constitution,  the  nobility  and  gentry  of  the  kingdom,  who  serve  their 
country  as  militia  officers,  are  annually  subjected  to  the  same  arbitrary  rule 
during  their  time  of  exercise. (15) 

One  of  the  greatest  advantages  of  our  English  law  is,  that  not  only  the 
crimes  themselves  which  it  punishes,  but  also  the  penalties  which  it  inflicts, 
are  ascertained  and  notorious;  nothing  is  left  to  arbitrary  discretion:  the  king 
by  his  judges  dispenses  what  the  law  has  previously  ordained,  but  is  not 
himself  the  legislator.  How  much  therefore  is  it  to  be  regretted  that  a  set 
of  men,  whose  bravery  has  so  often  preser\'ed  the  liberties  of  their  country, 
should  be  reduced  to  a  state  of  servitude  in  the  midst  of  a  nation  of  freemen! 
for  Sir  Edward  Coke  will  inform  us,(f)  that  it  is  one  of  the  genuine  marks 
of  servitude,  to  have  the  law,  which  is  our  rule  of  action,  either  concealed  or 
precarious:  "  misera  est  servitus  ubi  jus  est  vagum  aut  incognihtm." (16) 
Nor  is  this  state  of  servitude  quite  consistent  with  the  maxims  of  sound  policy 
observed  by  other  free  nations.(i7)     For  the  greater  the  general  liberty  is 

(!>}  SUt.  18  Hen.  VI.  c.  19.    !&S  Edw.  VI.  c.1.  the  reKDlatlaa  of  hiBma]e9ty'B[iiiBiiDe  foiC«  vMIe 

(c)  FT.  *e,  IB.  6.  oil  Bhore," 

(d)  A  like  power  oTSr  the  marines  la  given  Co  tbe  (e)  i  Inst.  3J2. 
Inras  of  the  admiralty,  by  Bnother  ■.nnual  net  "  fbr 

(15)  The  victual  protection  always  afforded  to  superior  officers  against  accusations, 
howsoever  true  and  just  they  may  be,  brought  against  tbem  by  inferior  officers,  is  highly 
objectionable.  By  such  virtual  protection  I  mean  the  dismission  Irora  the  service  of  a 
subaltern  who  shall  have  succeeded  in  establishing  charges  of  moment  against  his  supe- 
rior officer,  which  dismission  in  general  takes  place.  Thus,  a  colonel  Beaufoy  was,  after 
a  trial  by  a  general  court  martial,  or  after  a  court  of  inquiry  held  upon  him,  upon  charges 
preferred  against  him  by  a  subaltern  officer,  dismissed.  The  subaltern  was  in  no  wise  an 
accessory  to  the  offences  comprised  in  the  charges  preferred  against  colonel  Beanfoy,  and 
was  otherwise  a  meritorious  officer;  yet  at  the  moment  of  the  promulgation  of  the  sen- 
tence of  dismissal  against  his  colonel,  it  was  intimated  to  the  subaltern  that  his  majesty 
had  no  further  occasion  for  his  services.  This,  it  was  said  at  the  time,  was  as  it  should 
be,  looking  at  the  good  of  tbe  service,— CHITTY. 

(16)  ["Wretched  is  the  thraldom  where  the  law  is  either  uncertain  or  unknown."! 

( 17)  In  the  United  States,  Congress,  under  the  authority  conferred  upon  it  by  the  Con- 
stitution to  raise  armies,  has  the  power  to  enforce  military  service  from  every  citizen; 
and  the  power  of  tbe  State  to  do  so  has  never  been  questioned.  Congress  has  exclusive 
and  plenary  control  over  the  enlistment  of  persons  in  the  military  service  of  the  United 
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which  any  state  enjoys,  the  more  cautious  has  it  usually  been  in  introducing 
slavery  in  any  particular  order  or  profession.  These  men,  as  baron  Montes- 
quieu observes, (/)  seeing  the  liberty  which  others  possess,  and  which  they 
themselves  are  excluded  from,  are  apt  (like  eunuchs  in  the  eastern  seraglios) 
to  live  in  a  state  of  perpetual  envy  and  hatred  towards  the  rest  of  the  com- 
munity, and  indulge  a  malignant  pleasure  in  contributing  to  destroy  those 
privileges  to  which  they  can  never  be  admitted.  Hence  have  many  free 
states,  by  departing  from  this  rule,  been  endangered  by  the  revolt 
erf"  *their  slaves;  while  in  absolute  and  despotic  governments,  where  [*4i7 
no  real  liberty  exists,  and  consequently  no  invidious  compari- 
sons can  be  formed,  such  incidents  are  extremely  rare.  Two  precautions  are 
therefore  advised  to  be  obser\'ed  in  all  prudent  and  free  governments:  i .  To 
prevent  the  introduction  of  slavery  at  all:  or,  2.  If  it  be  already  introduced, 
not  to  entrust  those  slaves  with  anas;  who  will  then  find  themselves  an  over- 
match for  the  freemen.  Much  less  ought  the  soldiery  to  be  an  exception  to 
the  people  in  general,  and  the  only  state  of  servitude  in  the  nation. 

But  as  soldiers,  by  this  annual  act,  are  thus  put  in  a  worse  condition  than 
any  other  subjects,  so  by  the  humanity  of  our  standing  laws  they  are  in  some 
cases  put  in  a  much  better.  By  statute  43  Eliz.  c.  3,  a  weekly  allowance  is 
to  be  raised  in  every  county  for  the  relief  of  soldiers  that  are  sick,  hurt,  and 
maimed;  not  forgetting  the  royal  hospital  at  Chelsea  for  such  as  are  worn  out 
in  their  duty.  Officcre  and  soldiers  that  have  been  in  the  king's  service  are, 
by  several  statutes  enacted  at  the  close  of  several  wars,  at  liberty  to  use  any 
trade  or  occupation  they  are  fit  for  in  any  town  in  the  kingdom,  (except  the 
two  universities,)  notwithstanding  any  statute,  custom,  or  charter  to  the 
contrary.  (18)  And  soldiers  in  actual  military  service  may  make  nuncupa- 
tive wills,  and  dispose  of  their  goods,  wages,  and  other  personal  chattels, 
without  those  forms,  solemnities,  and  expenses  which  the  law  requires  in 
other  cases.  (^)  ( 19)  Our  law  does  not  indeed  extend  this  privilege  so  far  as 
the  civil  law;  whidi  carried  it  to  an  extreme  that  borders  upon  the  ridiculous. 
For  if  a  soldier,  in  the  article  of  death,  wrote  any  thing  in  bloody  letters  on 
his  shield,  or  in  the  dust  of  the  field  with  his  sword,  it  was  a  very  good  mili- 
tary' testament. (A)  And  thus  much  for  the  military  state,  as  acjcnowledged 
by  the  laws  of  England.  (20) 

rua.  bua  lemport  ipu),  fa  prmlio,vllM  lariai  dertUM- 
quuni.  hiijtitmodivoliiiitaUiitilabttemaKiiporttL  Cod. 
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States.  It  may  determine  in  what  manner  the  army  shall  be  raised,  of  what  persons  it 
shall  consist  and  what  shall  be  the  terms  of  the  contract  of  military  service.  Enlistment 
in  the  army  is  a  contract  and  is  to  be  construed,  as  far  as  the  soldier  is  concerned,  accord- 
ing to  the  principles  whicta  regulate  contracts  generally.  The  government,  however,  is 
not  bound  by  the  conditions  of  the  contract,  althongh  such  conditions  are  imposed  by 
itself:  thus  it  may  reduce  the  pay  which  was  a  part  of  the  original  consideration,  or  it 
may  pnt  an  end  to  the  term  of  enlistment  before  it  has  regularly  eipired.  Under  the 
act  of  March  i,  1875,  the  president  is  vested  with  the  exclusive  authority  "to  malce  and 
publish  regulations  for  the  government  of  tbe  army  in  accordance  with  existing  laws. " 
Congress  relinqnished  the  rigtat.  which  had  been  reserved  in  previous  statutes,  to  ratify 
or  supervise  the  regulations  published  by  tbe  president  The  legulations  are  subordinate 
to  the  statute  law  and  have  the  force  of  law  only  when  they  are  consistent  with  existing 
legislative  enactments.     Am.  and  Eng.  Enc,  of  Law,  vol,  15,  page  394  el  seg. 

( 18)  By  the  43  Geo.  Ill  c.  60,  all  officers,  soldiers,  and  mariners  who  have  t>een  e~ 


ployed  in  the  Icing's  service  since  17S4,  and  have  not  deserted,  and  their  wives  and 
children,  may  exercise  any  trade  in  any  town  in  the  kingdom,  without  exception,  and 
shall  not  be  removed  till  they  are  actually  charg^bte— Christian. 

(tg)  A  soldier  falling'sick  was  left  behind  by  his  regiment:  during  his  illness  he  stated 
to  his  comrades  that  he  desired  an  aunt  who  bad  nursed  him,  to  have  a  portion  of  his 
property  and  a  brother  the  rest:  beld  these  declarations  amounted  to  a  good  military  tes- 
tament, and  that  he  was  at  the  time  "  in  actual  military  service  "  within  the  meaning  of 
the  statute.     Gould  v.  Safibrd's  Est.,  39  VL  506  (i86b). 

(30)  It  is  now  fiilly  established  that  both  the  full  pay  and  half-pay  of  an  officer,  or  an^ 
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The  maritime  state  is  nearly  related  to  the  former,  though  much 
♦418]  more  agreeable  to  the  principles  of  our  free  constitutioa.  *The  royal 
navy  of  England  hath  ever  been  its  greatest  defence  and  ornament;  it 
is  its  ancient  and  natural  strength;  the  floating  bulwark  of  the  island;  an 
army  from  which,  however  strong  and  powerfiol,  no  danger  can  ever  be 
apprehended  to  liberty;  and  accordingly  it  has  been  assiduously  cultivated 
even  fi^m  the  earliest  ages.  To  so  much  perfection  was  our  uaval  reputation 
arrived  in  the  twelfth  century,  that  the  code  of  maritime  laws,  which  are 
called  the  laws  of  Oleron,  and  are  received  by  all  nations  in  Kurope  as  the 
ground  and  substruction  of  all  their  maritime  constitutions,  was  confessedly 
compiled  by  our  king  Richard  the  First,  at  the  Isle  of  Oleron  on  the  coast  of 
France,  then  part  of  the  possessions  of  the  crown  of  England.(0(20  And 
yet,  so  vastly  inferior  were  our  ancestors  in  this  point  to  the  present  age,  that, 
even  in  the  maritime  reign  of  queen  Elizabeth,  Sir  Edward  Coke  (A)  thinks 
it  a  matter  of  boast  that  the  royal  navy  of  England  then  consisted  of  tkree 
and  thirty  ships.  The  present  condition  of  our  marine  is  in  great  measure 
owing  to  the  salutary  provisions  of  the  statutes  called  the  navigation  acts;(33) 
whereby  the  constant  increase  of  English  shipping  and  seamen  was  not  only 
encouraged,  but  rendered  unavoidably  necessary.  By  the  statute  5  Ric.  II. 
c.  3,  in  order  to  augment  the  navy  of  England,  then  greatly  diminished,  it 
was  ordained  that  none  of  the  king's  liege  people  should  ship  any  merchan- 
dise out  of  or  into  the  realm  but  only  in  ships  of  the  king's  ligeance,  on  pain 

(l)4IiuLlU.    CoutimadelaH^.i.  <t)  4Iii«t.N. 


Stations  require.    4  T.  R.  358.    H.  BI.  6a8.-  _ 

(3t)  Tbe  French  writers  attribnte  these  laws  to  Eleanor,  duchess  of  Gnienne,  the  king'i 
mother.  She  had  previously  been  the  wife  of  Louis  VII.,  king  of  Prance;  but.  divorced 
from  that  monarch,  she  married  prince  Henry,  afterwards  Henry  II.,  Richard's  father. 
She  was  a  woman  of  considerable  talent,  and  Oleron  was  a  part  of  Guieane.  The  prob- 
ability is.  that  the»e  laws  were  compiled  under  the  joint  auspices  of  her  husband  and  her 
son:  at  all  events,  the  promulgating  them  was  the  act  of  Richard.  For  the  learning 
upon  this  curious  question,  see  Seld.  Mare  CI.  3  and  14;  and  bow  oppugned  by  the  Frenc£ 
writers,  see  Mr.  Justice  Park's  System  of  Marine  Insurance,  Introduction,  p.  ixviL— 
Chitty. 

It  is  not  a  matter  of  such  clear  admission  that  Richard  was  the  first  compiler  of  these 
celebrated  laws.  Most  of  thi>  French  writers  on  marine  law  claim  the  first  drsft  of  Uiem 
as  a  French  code,  framed  under  the  direction  of  Eleanor  bis  mother  for  the  use  of  his 
continenta.!  subjects.  In  the  introduction  to  Mr.  Justice  Parle's  System  of  Marine  Insur- 
ance, p.  xxvii.,  an  abstract  of  their  argument  is  given  with  a  reference  to  Selden,  who 
maintains  the  position  in  the  test.     Mare  CI.  2,  c.  24.— Coleridgh. 

A  translation  of  the  laws  of  Oleron  ia  to  be  found  in  the  appendix  to  i  Peters's  Adm. 
Decision.  The  learned  author  of  that  work  ascribes  the  origin  of  these  laws  to  Eleanor, 
but  argues  that  the  code  was  improved  by  Richard,  who  introduced  it  into  BngUnd.  It 
forms  the  basis  of  the  celebrated  ordinances  of  Louis  XIV.  of  France,  and  it  Is  admitted 
as  authority  in  the  courts  of  common  law  as  well  as  the  admiralty  courts  of  England. 
The  learned  and  sagacious  Macpherson,  the  author  of  the  Annals  of  Commerce,  who,  as 
a  Scotsman,  was  probably  impartial,  rejects  both  tbe  English  and  French  hypotheses, 
as  not  only  destitute  of  historical  proof,  but  as  inconsistent  with  fects  that  hist(»y  recotds. 
He  affirms  that  the  oldest  manuscript  of  these  laws  bears  the  date  of  1166,— more  than 
half  a  century  after  the  death  of  queen  Eleanor  and  her  son, — and  that  there  is  no  evi- 
dence of  their  publication  at  an  eariier  period.  "  On  these  litigated  qnestions,"  sajs 
Judge  Duer,  "  I  shall  hazard  no  opinion,  but  shall  only  say  that,  at  whatever  time,  and 
by  whatever  authority,  the  laws  of  Oleron  were  first  published,  their  internal  evidence 
compels  me  to  believe  that  they  were  intended  to  apply  eiclusdvely  to  French  vetaelaand 
^ .__.._..„    .__, =  _   -^_^HA 


French  navigation."     Duer  on  Marine  Insurance,  vol,  i.  p.  39. — 

Pursuant  to  thisancient  maritime  code  shipwrecked  sailors  are  entitled  to  claim  accord- 
ing to  merit  of  their  services,  an  extra  reward  beyond  their  wages,  against  the  property 
saved.  This  ought  not  generally  to  be  leas  than  the  expenses  of  their  return  hone.  The 
Dawn,  7  Ped.  Cases.  No.  3666  (1841). 

(aa)  Chancellor's  Case,  1  Bland  (Md.)  607  (1835). 
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of  forfeiture.  In  the  next  year,  by  statute  6  Ric.  II.  c.  8,  this  wise  provision 
was  enervated,  by  only  obliging  the  merchants  to  give  English  ships,  if  able 
and  sufficient,  the  preference.  But  the  most  ben^cial  statute  for  the  trade 
and  commerce  of  these  kingdoms  is  that  navigation  act,  the  rudiments  of 
which  were  first  framed  in  i650,(^)  with  a  narrow  partial  view:  being 
intended  to  mortify  our  own  sugar  islands,  which  were  disaffected  to  the 
parliament,  and  still  held  out  for  Charles  II.,  by  stopping  the  gainful  trade 
which  they  then  carried  on  with  the  Dutch;(m)  and  at  the  same  time  to  dip 
the  wings  of  those  our  opulent  aud  aspiring  neighbors.  This  prohibited  all 
ships  of  foreign  nations  from  tradbg  wi£  any  English  plantations 
♦without  license  from  the  council  of  state.  In  1651  (a)  the  prohibi-  [*4i9 
tion  was  extended  also  to  the  mother  country;  and  no  goods  were 
suffered  to  be  imported  into  England,  or  any  of  its  dependencies,  in  any 
other  than  English  bottoms;  or  in  the  ships  of  that  European  nation  of  which 
the  merchandise  imported  was  the  genuine  growth  or  manufacture.  At  the 
restoration,  the  former  provisions  were  continued,  by  statute  13  Car.  II.  c. 
18,  with  this  very  material  improvement,  that  the  master  and  three-fourths 
of  the  mariners  shall  also  be  English  5ubjects.(33) 

Many  laws  have  been  made  for  the  supply  of  tiie  royal  navy  with  seamen: 
for  their  regulation  when  on  board;  and  to  confer  privileges  and  rewards  on 
them  during  and  after  their  service. 

1.  First,  for  their  supply.  The  power  of  impressing  seafering  men  for 
the  sea  service  by  the  king's  commission,  has  been  a  matter  of  some  dispute, 
and  submitted  to  with  great  reluctance;  though  it  hath  very  clearly  and 
learnedly  been  shown,  by  Sir  Michael  Foster,  (<?)  that  the  practice  of  impress- 
ing, and  granting  powers  to  the  admiralty  for  that  purpose,  is  of  very  ancient 
date,  and  hath  been  uniformly  continued  by  a  regular  series  of  precedents  to 
the  present  time;  whence  he  concludes  it  to  be  part  of  the  common  law.(/) 
The  difficulty  arises  from  hence,  that  no  statute  has  expressly  declared  this 
power  to  be  in  the  crown,  though  many  of  them  very  strongly  imply  it.  The 
statute  2  Ric,  II.  c.  4,  speaks  of  mariners  being  arrested  and  detained  for  the 
king's  service  as  of  a  thing  well  known,  and  practiced  without  dispute;  and 
provides  a  remedy  against  their  running  away.  By  a  later  statute,  (^)  if 
any  waterman  who  uses  the  river  Thames  shall  hide  himself  during  the 
execution  of  any  commission  of  pressing  for  the  king's  service,  he  is  liable 
to  heavy  penalties.  By  another, (r)  no  fisherman  shall  be  taken  by  the 
queen's  commission  to  serve  as  a  mariner;  but  the  commission  shall  be  first 
brought  to  two  justices  of  the  peace,  inhabiting  near  the  sea-coast  where 
the  mariners  are  to  be  taken,  to  the  intent  that  the  justices  may 
♦choose  out  and  return  such  a  number  of  able-bodied  men,  as  in  the  [+420 
commission  are  contained,  to  ser\'e  her  majesty.  And  by  others(j) 
special  protections  are  allowed  to  seamen  in  particular  circumstances,  to  pre- 
vent them  from  being  impressed.   And  ferrymen  are  also  said  to  be  privileged 

Bcdbell,  13Z.  (9)  SUL  1 1 8  Pb.  and  U.  C.  It. 

Mod.  Un.  HIM.  111.  in.  (r)  Stil-  B  Ei>i.  e.  6. 

Scobcll,  1TC.  (•)  Seennt.VASW.  III.  e.12.    SAddcC.  1.    «* 

ReihlM.  ftAane.  o.  IB.    lSG«i>.  11.  e.  \1.    3  »«0.  III.  C  U. 
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commerce  as  aijainat  those  of  foreign  countries,  have  been  very  recently  repealed;  and 
both  foreign  and  British  shipping  are  now  placed  on  the  same  footing,  donn  even  to  the 
coasting-trade  of  the  united  kiagdom.  It  is,  however,  sought  to  secure  a  reciprocity,  by 
orminff  the  queen  with  retaliatory  powers,  by  order  in  council,  against  those  countrie* 
who  will  not  follow  our  example.  ^  i6  &  17  Vict.  c.  107,  u.  314,  i»S.  3»6,  and  17  &  iS 
Vict  c.  5.— WaRRKM. 
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&om  being  impressed  at  common  Iaw.(/)  All  which  do  most  evidently 
imply  a  power  of  impressing  to  reside  somewhere;  and,  if  anywhere,  it  must, 
from  the  spirit  of  our  constitution,  as  well  as  from  the  firequent  mention  of 
the  king's  cominission,  reside  in  the  crown  alone.(24) 

But,  besides  this  method  of  impressing,  which  is  only  defendble  from 
public  necessity,  to  which  all  private  considerations  must  give  way,  there  are 
other  ways  that  tend  to  the  increase  of  seamen,  and  manning  the  royal  navy. 
Parishes  maj'  bind  out  poor  boys  apprentices  to  masters  of  merchantmen, 
who  shall  be  protected  from  impressing  for  the  first  three  years;  and,  if  they 
are  impressed  afterwards,  the  masters  shall  be  allowed  their  wages;  (u)  great 
advantages  in  point  of  wages  are  given  to  volunteer  seamen  in  order  to 
induce  them  to  enter  into  his  majesty's  service;  (w)  and  every  foreign  seaman, 
who  during  a  war  shall  serve  two  years  in  any  man-of-war,  merchantman,  or 
privateer,  is  naturalized  ipso  facto. (jw)  About  the  middle  of  king  William's 
reign,  a  scheme  was  set  on  foot(jr)  for  a  register  of  seamen  to  the  number 
of  thirty  thousand,  for  a  constant  and  regular  supply  of  the  king's  fleet; 
with  great  privileges  to  the  registered  men,  and,  on  tiie  other  hand,  heavy 
penalties  in  case  <rf  their  non-appearance  when  called  for:  but  this  registry, 
being  judged  to  be  ineffectual  as  well  as  oppressive,  was  abolished  by  statute 
9  Anne,  C.  21.(25) 

2.  The  method  of  ordering  seamen  in  the  royal  fleet,  and  keeping  up  a 
regular  discipline  there,  is  directed  by  certain  express  rules,  articles,  and 

orders,  first  enacted  by  the  authority  of  parliament  soon  after  the 
♦421]     restoration  ;(^)  but  since  *new-modeIled  and  altered,  after  the  peace 

of  Aix-la-Chapelle,  (^)  to  remedy  some  defects  which  were  of  fatal 
consequence  in  conducting  the  preceding  war.  In  these  articles  of  the  navy 
almost  every  possible  offence  is  set  down,  and  the  punishment  thereof 
annexed:  in  which  respect  the  seamen  have  much  the  advantage  over  their 


(I)  8>T.  14.  (I)  etat,  7  &  8  W.  lU.  c.  21. 

(■)  Stat  I  Anne,  c.  S.  \y\  Slat.  IS  Car.  II.  Bt  1.  c 

|vt  SUt.  El  Geo.  n.  c  tCt  \t\  SUl.  22  Geo.  II.  c  IS,  M 

(M)  BMt.  13  Geo.  II.  c.  S.  c.  1?. 


amended  br  IS  Ow.  m. 


(34)  Impressment,  or  "  preasiiiK."  no  longer  exists  in  England  as  a  means  of  rai^ng 
men  for  the  army  and  navy.  Before  1783  the  nntnber  of  troops  sanctioned  by  poilianient 
was  raised  by  the  crown.  This  was  effected  by  an  arrangement  between  the  colonels  of 
regiments  and  the  crown.  The  colonel  was  empowered  to  raise  recruits,  and  whs  bound 
to  keep  up  the  numbers  of  the  regiment.  He  received  a  portion  of  the  sum  granted  by 
parliament,  and  made  liis  own  terms  with  the  men.  This  practice  was  abolished  in  1783, 
when  the  government  took  into  its  own  hands  the  business  of  recruiting  and  the  payment 
of  the  troops.  The  term  of  service  for  the  rank  and  file  has  varied.  Until  a  standii^ 
army  was  recognized  by  parliament  the  engagement  was  for  the  war  on  hand.  After  that 
it  was  for  life  unless  the  crown  dischat^ed  the  soldier.  Since  1847  service  has  been  lim- 
ited. Infantry  wet«  then  engaged  for  ten  years,  cavalry  for  twelve,  but  the  soldier  might 
re-engage  himself  up  to  a  term  of  twenty-one  or  twenty-four  years.  The  terms  of  enlist- 
ment have  been  varied  by  Acts  of  1867,  1870,  1879,  ^  to  re-engagement,  forfeiture  of 
service  for  misconduct,  liability  to  transfer  from  one  corps  to  another;  but  enlistment  ia 
an  engagement  between  the  soldier  and  the  crown,  and  the  soldier  is  entitled  to  the 
observance  of  the  terms  under  which  he  enlisted,  though  these  may  have  since  been 
changed  by  statute.     I,aw  and  Custom  of  the  Const.;  Anson,  p.  343. 

There  is  nothing  (says  judge  Tucker)  in  the  constitution  of  the  United  States  which 
warrants  a  supposition  that  such  a  power  as  that  of  impressment  can  ever  be  authorized 
or  exercised  under  the  government  of  the  United  States.  On  the  contrary,  the  princi- 
ples of  the  constitution  and  the  nature  of  our  government  strongly  militate  against  the 
assumption  or  countenancing  of  such  a  power. — Sharswood. 

(as)  It  has,  however,  been  partly  re-established  by  Stat.  5  and  6  Will.  IV.  c.  xii.;  and 
Stat.  5  and  6  Will.  IV.  c.  ixiv.,  provides  that  no  person  shall  be  lisble  to  be  detained 
against  his  consent  in  the  royal  navy  for  a  longer  period  than  three  3rears;  but  the  statute 
authorizes  the  commanding  officer  of  the  squadron  to  detain  such  person,  in  case  of 
tzigency,  for  a  further  period  of  six  months,  or  until  such  emeigency  shall  have  ceued. 
itow.  Eng.  Const.  501. 
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brethren  in  the  land  service,  whose  articles  of  war  are  not  enacted  by  parlia- 
ment, but  framed  from  time  to  time  at  the  pleasure  of  the  crown.  Yet  from 
whence  this  distinction  arose,  and  why  the  executive  power,  which  is  limited 
so  properly  with  regard  to  the  navy,  should  be  so  extensive  with  regard  to 
the  army,  it  is  hard  to  assign  a  reason:  unless  it  proceeded  from  toe  per- 
petual establishment  of  the  navy,  which  rendered  a  permanent  law  for  their 
regulation  expedient;  and  the  temporary  duration  of  the  army,  which  sub- 
sisted only  from  year  to  year,  and  might  therefore  with  less  danger  be  sub- 
jected to  discretionary  government.  But,  whatever  was  apprehended  at  the 
first  formation  of  the  mutiny  act,  the  regular  renewal  of  our  standing  force 
at  the  entrance  of  every  year  has  made  this  distinction  idle.  For,  if  from 
experience  past  we  may  judge  of  future  events,  the  army  is  now  lastingly 
ingrafted  into  the  British  constitution,  with  this  singularly  fortunate  circum- 
stance, that  any  branch  of  the  legislature  may  annually  put  an  end  to  its 
legal  existence  by  refusing  to  concur  in  its  continuance. 

3.  With  regard  to  the  privileges  conferred  on  sailors,  they  are  pretty  much 
the  same  with  those  conferred  on  soldiers;  with  regard  to  relief  when  maimed, 
or  wounded,  or  superannuated,  either  by  county  rates,  or  the  royal  hospital 
at  Greenwicn;  wiUi  regard  also  to  the  exercise  of  trades,  and  the  power  of 
making  nuncupative  testaments,  (26)  and,  further,(i»)  no  seaman  aboard  his 
majesty's  ships  can  be  arrested  for  any  debt,  unless  the  same  be  sworn  to 
amount  to  at  least  twenty  pounds;  though,  by  the  annua)  mutiny  acts,  a 
soldier  may  be  arrested  for  a  debt  which  extentU  to  half  that  value,  but  not 
to  a  less  amount. 


CHAPTER  XIV. 

OF  MASTER  AND  SERVANT. 

Having  thus  commented  on  the  rights  and  duties  of  persons,  as  standing 
in  the/wWttr  relations  of  magistrates  and  people,  the  method  I  have  marked 
out  now  leads  me  to  consider  their  rights  and  duties  in  private  economical 
relations. 

The  three  great  relations  in  private  life  are,  i.  That  of  master  and  ser- 
van/:{i)  which  is  founded  in  convenience,  whereby  a  man  is  directed  to  call 
in  the  assistance  of  others,  where  his  own  skill  and  labor  will  not  be  suffi- 
cient to  answer  the  cares  incumbent  upon  him.  2.  That  f>l  husband  and  wife; 
which  is  founded  in  nature,  but  modified  by  civil  society:  the  one  directing 
man  to  continue  and  multiply  his  species,  tiie  other  prescribing  the  manner 
iu  which  that  natural  impulse  must  be  confined  and  regulated.  3.  That  of 
parent  and  child,  which  is  consequential  to  that  of  marriage,  being  its  princi- 
pal end  and  design:  and  it  is  by  virtue  of  this  relation  ttiat  infants  are  pro- 
tected, maintained,  and  educated.     But,  since  the  parents,  on  whom  this  care 

(a)  BMt  tl  Geo.  U.  c  10. 


n  extremis;  in  the 
_. . .  .     a  soldier  in  actual  military  service,  one  witness  is  enough.     Gould  v.  SaBbrd,  39 
Vt.  49S  (186G);  sec  also  53  Me.  561;  loAmer.  Dec.  44,  and  full  notes  on  the  subject 
(I)  Pnrviancei'.  Angus,  i  DalL  (P&.)  184  (1786).    Wood Maater  & Serv.  3(1677). 
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is  primarily  incumbeDt,  may  be  snatched  away  by  death  before  they  have 
completed  their  duty,  the  law  has  therefore  provided  a  fourth  relation;  4. 
That  of  guardian  aiui  ward,  which  is  a  kind  of  artificial  parentage,  in  order 
to  supply  the  deficiency,  whenever  it  happens,  of  the  natural.    Of  all  these 

relations  in  their  order. 
♦423]         *In  discussing  the  relation  of  master  and  servant,  I  shall,  first, 

consider  the  several  sorts  of  servants,  and  how  this  relation  is  created 
and  destroyed;  secondly,  the  efiect  of  this  relation  with  regard  to  the  parties 
themselves;  and,  lastly,  its  efiect  with  regard  to  other  persons. 

I.  As  to  the  sever^  sorts  of  servants;  I  have  formerly  observed(a)  that 
pure  and  proper  slavery  does  not,  nay,  cannot,  subsist  in  England:  such,  I 
mean,  whereby  an  absolute  and  unlimited  power  is  given  to  the  master  over 
the  life  and  fortune  of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and 
the  principles  of  natural  law,  that  such  a  state  should  subsist  anywhere.  (2) 
The  three  origins  of  the  right  of  slavery  assigned  by  Justinian(i)  are  all  of 
them  built  upon  &lse  foundations,  (c)  As,  first,  slavery  is  held  to  arise 
"  jure  gentium,"  from  a  state  of  captivity  in  war;  whence  slaves  are  called 
mancipia,  quasi  manu  capti.{^^  The  conqueror,  say  the  civilians,  had  a  right 
to  the  life  of  his  captive;  and,  having  spared  that,  has  a  right  to  deal  with 
him  as  he  pleases.  But  it  is  an  untrue  position,  when  taken  generally,  that 
by  the  law  of  nature,  or  nations,  a  man  may  kill  bis  enemy:  he  has  only  a 
right  to  kill  him,  in  particular  cases:  in  cases  of  absolute  necessity,  for  self- 
defence;  and  it  is  ^ain  this  absolute  necessity  did  not  subsist,  since  the 
victor  did  not  actually  kill  him,  but  made  him  prisoner.  War  is  itself  justi- 
fiable only  on  principles  of  self-preservation;  and  therefore  it  gives  no  other 
right  over  prisoners  but  merely  to  disable  them  fi^m  doing  harm  to  us,  by 
confining  their  persons:  much  less  can  it  give  a  right  to  kill,  torture,  abuse, 
plunder,  or  even  to  enslave,  an  enemy,  when  the  war  is  over.  Since  there- 
fore the  right  of  making  slaves  by  captivity  depends  on  a  supposed  right  of 
slaughter,  that  foundation  tailing,  the  consequence  drawn  from  it  must  fail 
likewise.     But,  secondly,  it  is  said  that  slavery  may  begin  "juredvili;" 

when  one  man  sells  himself  to  another.  This,  if  only  meant  of  con- 
+424]     tracts  to  serve  or  work  for  another,  is  very  ^just:  but  when  applied 

to  strict  slavery,  in  the  sense  of  the  laws  of  old  Rome  or  modem 
Barbary,  is  also  impossible.  Every  sale  implies  a  price,  a  quid  pro  quo,  an 
equivalent  given  to  the  seller  in  lieu  of  what  he  transfers  to  the  buyer:  but 
what  equivalent  can  be  given  for  life  and  liberty,  both  of  which,  in  absolute 
slavery,  are  held  to  be  in  the  master's  disposal  ?  His  property  also,  the  very 
price  he  seems  to  receive,  devolves  ipse  /ado  to  his  master,  the  instant  he 
becomes  his  slave.  In  this  case  therefore  the  buyer  gives  nothing,  and  the 
seller  receives  nothing:  of  what  validity  then  can  a  sale  be,  which  destroys 
the  very  principles  upon  which  all  sales  are  founded?  Lastly,  we  are  told, 
that  besides  these  two  ways  by  which  slaves  "Jtunl,"  or  are  acquired,  they 
may  also  be  hereditary:  "  servi  nascuntur;"  the  children  of  acquired  slaves 

(a)  Page  IIT.  tbe  lav  of  uatioDB.  or  bjr  the  drll  ]>«  r  thw  t* 

(b)  Senilautfiant,autiietainlUT:faaljungaMmn.  born  glaTU  w  the  cblldteo  of  oui  ISmito  c^iUtw] 

aul  jure  Hvdl :  muetmtur  ex  aneOUt  noHrl*.    [Sl&Tes  Inat,  1,  tl.  4. 

■re  either  bom  or  nude  »;  Ihej  BremadeBUyeibr  (e)  HODtesq.  Sp.  L.  ZT.  1. 

(i)  What  stood  most  in  the  way  of  the  universal  growth  of  national  feeling  in  the 
United  States  was  the  difference  between  the  northern  and  southern  portions  of  the 
union,  caused  by  the  existence  of  slavery  in  the  south.  The  north  and  northwest  me«nt 
one  thing  when  they  spoke  of  the  nation;  the  south  meant  quite  another  thing.  Each 
meant  a  nation  socially  and  pohticalty  like  itself  Inevitably  came  tbe  war  of  secession, 
hy  means  of  whose  Eeiy  processes  the  difierences  of  institution  between  north  and  south 
were  to  be  swept  utterly  away.    The  State;  Wilson,  p.  48a 

(3)  [Mancipia  aa  if  taken  by  hand.] 
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are  jure  nafura,  by  a  negative  kind  of  birthright,  slaves  also.  But  this, 
being  built  on  the  two  former  rights,  must  bll  together  with  them.  If 
neither  captivity  nor  the  sale  of  one's  self,  can  by  the  law  of  nature  and  rea- 
son reduce  the  parent  to  slavery,  much  less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will  not  endure  the 
existence  of,  slavery  within  this  nation,  (4)  so  that  when  an  attempt  was 
made  to  introduce  it,  by  statute  i  Edw.  VI.  c.  3,  which  ordained,  that  all 
idle  vagabonds  should  be  made  slaves,  and  fed  upon  bread  and  water,  or 
small  ^nlc,  and  refuse  meat;  should  wear  a  ring  of  iron  round  their  necks, 
arms,  or  legs;  and  should  be  compelled,  by  beating,  chaining,  or  otherwise, 
to  perform  the  work  assigned  them,  were  it  never  so  vile;  the  spirit  of  the 
nation  could  not  brook  this  condition,  even  in  the  most  abandoned  rogues; 
and  therefore  this  statute  was  repealed  in  two  years  afterwards,  {d )  And  now 
it  is  laid  down,(f)  that  a  slave  or  negro,  the  instant  he  lands  in  England, 
becomes  a  freeman;  that  is,  the  law  will  protect  him  in  the  enjoyment  of  his 
person,  and  his  property. (5)  Yet,  with  regard  to  any  right  which  the 
master  may  have  lawfully  acquired  to  the  perpetual  service  of  John  or 
Thomas,  this  will  remain  exactly  in  the  same  state  as  *before:  for  this  [*435 
is  no  more  than  the  same  state  of  subjection  for  life,  which  every 
apprentice  submits  to  for  the  space  of  seven  years,  or  sometimes  for«a  longer 
term.  (6)  Hence  too  it  follows,  that  the  infamous  and  unchristian  practice 
of  withholding  baptism  from  negro  servants,  lest  they  should  thereby  gain 
their  liberty,  is  totally  without  foundation,  as  well  as  without  excuse.  The 
law  cS  England  acts  upon  general  and  extensive  principles:  it  gives  liberty, 
rightly  understood,  that  is,  protection,  to  a  Jew,  a  Turk,  or  a  heathen,  aa 
well  as  to  those  who  profess  the  true  religion  of  Christ;  and  it  will  not  dis- 
solve a  civil  obligation  between  master  and  servant,  on  account  of  the  altera- 
tion of  faith  in  either  of  the  parties:  but  the  slave  is  entitled  to  the  same 
protection  in  England  before,  as  after,  baptism;  and,  whatever  service  the 
heathen  negro  owed  of  right  to  his  American  master,  by  general  not  by  local 
law,  the  same,  whatever  it  be,  is  he  bound  to  render  when  brought  to  Eng- 
land and  made  a  Christian. (7) 

«I)  BMt.  SA4  IdW.  VI  c.  u.  (e)  SUk.  »(. 


(4)  Nancy  Jackson  v.  Bnlloch,  13  Day  (Conn.)  41  (1837).  A  note  which  was  given  by 
a  slave  and  his  sureties  to  obtain  bis  freedom  was  held  to  be  illegftl  and  void,  both  as  to 
principal  and  sureties.  Anderson  i-.  Polndexter.  60hio,  6a8  (1856).  In  Pearson  f.  Pear- 
son, it  was  beld  that  a  marriaKC  between  a  master  and  his  slave,  contracted  where  sach 
marriages  were  lawful,  freed  the  slave.  51  Cal.  114  (187.S).  Where  slaves  lived  together 
as  man  and  wife,  their  children  were  lawful  issue.  Wallace  v.  Godfrey,  43  Fed.  811 
(Tenn.  ittoo). 

(5)  So  if^  a  slave  escape  to  any  island  belonging  to  England  or  to  an  Englioh  ship  not 
lying  within  those  ports  where  slavery  is  allowed,  as  in  our  West  India  islands,  Eort 
Florida,  etc.,  he  becomes*  fl-eeman,  and  no  action  is  sustainable  by  the  person  to  whom 
he  belonged  against  the  person  who  harbors  htm.  3  B.  &  Cres.  448.  3  B.  &  A.  353. — 
Chjttv. 

(6)  Though  peTBonal  slavery  be  not  known  in  England,  so  that  one  man  cannot  sell  nor 
confine  and  export  another  as  his  property,  yet  the  claim  of  imported  slaves  for  wages 
without  a  special  promise  does  not  seem  to  receive  the  some  protection  and  support  as 
thot  of  a  freeman.  3  Kent,  148.  Alfred  v.  Morquia  of  Fiti-James,  3  Esp.  Cas.  3.  King 
V.  Thomaa  Ditton,  4  Doug.  300.  When  a  West  India  slave  accompanied  her  master  to 
England  and  voluntarily  returned  to  the  West  Indies,  it  was  held  that  the  residence  in 
England  did  not  finally  emancipate  her,  and  she  became  a  slave  on  her  return,  though 
no  coercion  conld  be  exercised  over  her  while  in  England.  The  Slave  Grace,  J  Hagg. 
Adm.  Rep.  94.  A  state  of  slaver;  is  a  mere  municipal  regulation;  and  no  nation  is 
bound  to  recognize  its  existence  as  to  foreign  slaves  within  its  territory.  Prigg  V.  The 
Common wealu,  16  Peters,  539. — Sharswood. 

(7)  We  might  have  been  surprised  that  the  learned  commentator  should  condescend  to 
treat  his  ridicniona  notion  and  practice  with  »o  much  «■-———  J  t  -"  — —  — >*  ="*— i-^ 
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I.  The  first  sort  of  servants,  therefore,  acknowledged  by  the  laws  of 
England,  are  menitU  servants;  sa  called  from  being  intra  mania,  or  domes- 


that  th«  court  of  Common  Pleas,  so  late  aa  the  5  W.  and  H.,  held  that  a  man  might  have 

a  proper*"  ' ' —  — ^  — '-'■' ' — ' '' '  ' ' —  **' —   *■ 

are  heat 

Bnt  it  was  decided  in  1771,  in  the  celebrated  case  of  James  Someraett,  that  a  heathen 
negro,  when  brouKht  to  England,  owes  no  service  to  an  American  or  any  other  master. 
James  Someraett  bad  been  made  a  slave  in  Africa,  and  was  sold  there;  fnim  thence  he 
was  carried  to  Virginia,  where  he  was  bonght,  and  brought  by  his  master  to  England: 
here  be  ran  away  from  his  master,  who  seized  him  and  earned  him  on  board  a  ship, 
where  he  was  confined,  in  older  to  be  sent  to  Jamaica  to  be  sold  as  a  slave.  Whilst  he 
was  thus  confined,  lord  Mansfield  iptnted  a  habeas  corpus,  ordering  the  captain  of  the 
■hip  to  bring  up  the  body  of  James  Somersett,  with  the  cause  of  his  detainer.  The  above- 
mentioned  circumstances  being  stated  upon  the  return  to  the  writ,  after  much  learned 
discussion  in  the  court  of  King's  Bench,  the  court  were  unanimously  of  opinion  that  the 


fi 


Reports,  1.  In  consequence  of  this  decision,  if  a  ship  laden  with  slaves  was  obliged  to 
nut  into  an  English  harbor,  all  the  staves  on  board  might  and  ought  to  be  set  at  Uberty. 
liough  t^ere  are  acts  of  parliament  which  recognize  and  regulate  the  slavery  of  negroes, 
yet  it  exists  not  in  the  contemplation  of  the  common  law;  and  the  reason  that  they 
are  not  declared  free  before  they  reach  an  English  harbor  is  only  because  their  com- 
plaints cannot  sooner  be  heard  and  redressed  by  the  process  of  an  English  conit  of 

Liberty  by  the  English  law  depends  not  npon  the  complexion;  and  what  was  said  even 
in  the  time  of  queen  Elizabeth  is  now  substantially  true, — that  the  air  of  England  is  too 
pure  for  a  slave  to  breathe  in.    a  Rushw.  46S.— Christian. 

Somersett's  case  (Lofft,  I.  30  State  Trials,  i.)  in  which  lord  Mansfield  decided  that 
personal  slavery  was  not  lawful  in  England,  was  not  determined  until  1773.  Villem^ 
in  gross  was  certainly  as  pure  peisonal  slavery  as  ever  existed  in  any  country, — even  ifa 
distinction  be  made  as  to  villeins  regsjiiant,  or  such  as  were  annexed  to  the  land.  It 
appears  to  have  gradually  died  out  before  it  was  expressly  obolished, 

Mr.  Barrington,  who  has  given  a  -vKry  strong  picture  of  the  degradation  and  oppression 
of  the  tenants  under  the  English  tenure  of  pure  villenage.  is  of  opinion  that  predial  ser- 
vitude rea'ly  existed  in  England  so  late  as  the  reign  of  Elizabeth,  and  that  the  observa- 
tion of  Lilbum,  that  the  air  of  England  was  at  that  time  too  pure  for  a  slave  to  breathe 
in,  was  not  true  in  ^int  of  fact.  Barrington  on  Stat.  331.  a  Kent's  Com.  349.  It  is 
evident  that  at  the  time  of  the  original  settlement  of  this  country  slavery  was  a  part  of 
the  common  law  of  England,  and  as  such  was  brought  into  and  incorporated  with  the 
laws  of  all  the  colonies.  The  famous  case  of  Somersett,  whilst  it  determined  that 
negroes  could  not  be  held  as  slaves  in  England,  recognized  the  existence  of  slavery  in 
the  colonies,  as  did  the  whole  legal  policy  of  that  country  and  of  Prance  for  many  yeaia 
before  and  afUr  that  time.  The  first  introduction  of  negro  slavery  wss  by  a  Dutch  ship, 
which  arrived  in  Virginia,  in  1620,  from  the  coast  of  Africa,  having  twenty  negroes  on 
board,  who  were  sold  as  slaves.  In  the  year  163S  they  are  found  in  Massachusetts. 
They  were  introduced  into  Connecticut  soon  after  the  settlement  of  that  colonv;  that  is 
to  saj^,  about  the  same  period.  The  climate  of  the  Northern  States,  less  favorable  to  the 
constitution  of  the  natives  of  Africa  than  the  Southern,  proved  alike  unfavorable  to  their 
propagation  and  to  the  increase  of  their  numbcTs  by  importation.  3  Tucker's  Blackst 
App.  33,  Their  numbers  and  value  gradually  diminished  in  the  Northern  States,  so 
that  about,  or  soon  after,  the  Revolution,  it  became  comparatively  easy  and  safe  to  pro- 
vide for  the  complete  emancipation,  gradnally  or  otherwise,  of  those  who  still  remamed 
in  servitude. 

In  regard  to  the  lawfulness  of  slavery,  which  is  alluded  to  in  the  text,  it  maybe  sufficient 
to  quote  from  the  opinion  of  C.  J.  Maishall  upon  the  subject  of  the  slave-trade,  as  pre- 
senting alike  sound  and  moderate  views,  (10  Wheat,  i3o:) — "That  it  is  contrary  to  the 
law  of  nature  will  scarcely  be  denied;  that  every  man  has  a  natural  right  to  the  fruits 
of  his  own  labor  is  generally  admitted;  and  that  no  other  person  can  rightfully  deprive 
him  of  those  fruits,  and  appropriate  them  against  his  will,  seems  to  M  the  necessary 
result  of  this  admission.  But  from  the  earliest  times  war  has  existed;  and  war  confers 
rights  in  which  all  have  acquiesced.  Among  the  most  enlightened  nations  of  antiquity, 
one  of  these  was  that  the  victor  might  enslave  the  vanquished.  This,  which  was  the 
naaee  of  all,  could  not  be  pronounced  repugnant  to  the  law  of  nations,  wbich  is  cer- 
tainly to  be  tried  by  the  test  of  general  usage.  That  which  has  received  the  assent  of  all 
mnat  be  the  law  of  all.  Slavery,  then,  has  its  origin  in  force;  but,  as  the  world  has  t^^eed 
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tics.  (9)  The  contract  between  them  and  their  masters  arises  upon  the  hiring. 
If  the  hiring  be  general,  without  any  particular  time  limited,  the  law  construes 
it  to  be  a  hiring  for  a  year;(y}  upon  a  principle  of  natural  equity,  that  the 
servant  shall  serve,  and  the  master  maintain  him,  throughout  all  the  revolu- 
tions of  the  respective  seasons,  as  well  when  there  is  work  to  be  done,  as 
when  there  is  uot:C?")(io)but  the  contract  may  be  made  for  any  larger  or 
smaller  terra.  All  single  men  between  twelve  years  old  and  sixtj-,  and  mar- 
ried ones  under  thirty  years  of  age,  and  all  single  women  between  twelve 
and  forty,  not  having  any  visible  livelihood,  are  compellable  by  two  justices 
to  go  out  to  service  in  husbandry  or  certain  s5)ecific  trades,  for  the  promotion 

(/ )  Co.  utt42.  (p)  F.  N.  a  lee 


that  it  is  a  legitimate  result  of  force,  the  state  of  things  which  is  thus  produced  by  gen- 
eral consent  cannot  be  pronounced  unlawful." 

As  to  the  abstract  morality  of  property  in  the  service  of  a  man,  no  matter  how  origi- 
Dally  acquired,  wherever  jf  is  sauctioneil  by  law.  it  is  perhaps  sufficient  to  observe  that 
power  or  property  in  itself  has  no  moral  quality,  is  neither  right  nor  wrong.  It  is  the  use 
or  abuse  of  it  which  alone  attaches  responsibility  in  a  moral  point  of  view  to  tlie  posses- 
sor. The  expediency  of  the  law  permitting  one  or  another  species  of  power  or  property 
iSfanother  and  entirely  different  question,  depending  upon  other  and  different  principles. 
No  other  view  consists  with  the  moral  and  political  code  of  the  Old  Testament,  or  with 
the  practical  teachings  of  the  New  Testament  on  this  subject. 

The  laws  of  the  Southern  States,  remarks  Chancellor  Kent,  are  doubtless  as  just  and 
mild  asis  deemed  by  those  governments  to  be  compatible  with  the  public  safety,  or  with 
the  existence  and  preservation  of  that  species  of  property;  and  yet,  in  contemplation  of 
their  taws,  slaves  are  considered  in  some  respects,  thougb  not  in  criminal  prosecutions, 
as  things  of  properly  rather  than  persons,  and  are  vendible  as  personal  property.  They 
cannot  take  property  by  descent  or  purchase,  and  all  they  hold  belongs  to  the  master. 
l?iey  cannot  make  lawful  contracts,  and  they  are  deprived  of  civil  rights.  They  are 
Baeets  in  the  hands  of  executors,  for  the  payment  of  debts,  and  cannot  be  emancipated 
by  will  or  otherwise,  to  the  prejudice  of  creditors.  Their  condition  is  more  analoeous 
to  that  of  the  slaves  of  the  ancients  than  to  that  of  the  villeins  of  feudal  times,  both  in 
respect  to  the  degradation  of  the  slaves  and  the  full  dominion  and  power  of  the  master. 
The  statute  regulations  follow  the  principles  of  the  dvil  law  in  relation  to  slaves,  and 
are  extremely  severe;  but  the  master  has  no  power  over  life  or  limb;  slaves  are  still  re- 
garded as  human  beings,  under  moral  responsibility  as  to  crimes;  and  the  severe  letter 
of  the  law  is  softened  and  corrected  by  the  humanity  of  the  age  and  the  spirit  of 
Christianity,  a  Kent's  Com.  asj.— Sbahswood.  Slavery  was  one  of  the  potent 
&ctors  that  brought  about  the  civil  war  which  lasted  from  1861  to  1865.  The  gnes- 
dons  involved  have  been  settled  by  the  final  arbitrament  of  war.  They  have  been 
washed  out  in  blood.  The  slaves  were  emancipated  and  enfranchised  as  a  result  of  the 
war,  as  will  be  seen  by  the  following  amendments  to  the  Constitution  of  the  United 
SUtes: 

Article  XIII.,  Section  i. — Neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Article  XV.,  Section  1.— The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States,  or  by  any  State,  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Involuntary  servitude,  in  the  United  States,  is  abolished  by  constitutional  amendment, 
except  such  as  may  be  imposed  as  a  punishment  for  crime.  3i  Amer.  and  Bug.  Bncy. 
Law  795  (1893).     See  the  thirteenth  amendment  to  the  U.  S.  Constitution. 

(9)  Smith  i/ias.  and  Serv.,  83  (4  ed.  1S&6),  For  a  discussion  of  the  question  of  co-em- 
ploye's negligence  based  upon  tbe  common  law  notion  asset  out  in  Blackstone,  that  in 
a  certain  sense  a  servant  was  a  member  of  the  employer's  family.  See  Railroad  v.  Eeaiy, 
3  O,  S.  331-223  (1854)-  In  the  ordinary  contract  of  domestic  service  the  servant  can  end 
the  contract  by  a  month's  notice,  and  the  master  by  a  like  notice  or  the  payment  of  one 
month's  wages.  Anson  Contracts  351  (2  Am,  fr,  4  Eng.  Ed.  1887).  Where  a  servant 
employed  for  a  stated  period  is  disch^ed  before  its  close,  he  must  not  sue  for  his  wages, 
but  for  damages  for  the  breach  of  the  contract  Weedr.  Burt,  78  N.  Y.  191  (1875).  See 
also  Alexander  v.  Americus,  61  Ga.  36  (187S).  As  to  tbe  relation  of  master  and  servant, 
see  100  Pa.  528  (1883I. 

(10)  This  doctrine  does  not  apply  to  domestic  servants  in  general.  On  the  hiring  of  a 
menial  servant,  no  particidar  time  is  limited  for  his  remaining  in  the  service,  though 
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of  honest  industry:  and  no  master  can  put  away  his  servant,  or  servant  leave 

his  master,  after  being  so  retained,  either  before  or  at  the  end  of  his 

♦426]     term,  without  a  quarter's  warning;  unless  upon  *reasonable  cause, 

to  be  allowed  by  a  justice  of  the  peace:(A)(ii)  but  they  may  part  by 

consent,  or  malce  a  special  bargain. (12) 

2.  Another  ^)ecies  of  servants  are  called  apprentices,  (fiomapprendre,tti 
leam,)  and  are  usually  bound  for  a  term  of  years,  by  deed  indented  or  in- 
dentures, to  serve  their  masters,  and  be  maintained  and  instructed  by 
them.(i3)  This  is  usually  done  to  persons  of  trade,  in  order  to  leam  their 
art  and  mystery;  and  sometimes  very  large  sums  are  given  with  them,  as  a 
premium  for  such  their  instruction:  but  it  may  be  done  to  husbandmen,  nay, 
to  gentlemen,  and  others.  And(t)  children  of  poor  persons  may  be  appren- 
ticed out  by  the  overseers,  with  consent  of  two  justices,  till  twenty-one  years 
of  age,  to  such  persons  as  are  thought  fitting;  who  are  also  compellable  to 


niUtutei.    Tlie32,CtTitlC.N>:42,<x.Wuid 
ftl,  c.  «0: 51,  CO.  W  and  107;  M.  c  IS>;  »ll "—  ■"  ■ 

, ,„ Iluid2,c.42;  aiid4,c.S4:nfttu(«ofli: 

e.    4  Add*,  e.  IV.    IT  Om.  n.  C  G.    U  Oeo.  HI.  e.  il.       inajertr'a  reign.    Tben.  tageUtei  wlUi  tlie  i 


aElli.a.4.    ME1U.0.S.    1  Ju.  L  c.  O.       7S:  ftl,  c.  «0: 51,  cc.  W  aiid  107:  M.  c  IS>;  »il  Geo.  tlL; 
S.    8A9W.  udll.  cK.    SASAilDe.C.       md  1  Mda,  0.42;  aodl.c.  81;  «-- •— -"■' • 


wnpl;  Bbridxed  IQ  Cbetirriide'i  Bum'*  ioitlM. 


tbeic  ii  an  e^prcag  contract  to  pay  at  tbe  r&te  of  a  certain  nun  per  annum;  and  yet,  not- 
withstanding this,  we  Snd  instances  of  servants  eng^ed  under  such  a  hiring,  recovering 
for  wages  before  tiie  ezpiiation  of  the  year,  which  could  not  be  Che  case  if  the  hiring  was 
for  an  entire  year;  for  if  the  contract  were  for  a  year's  service,  the  year's  service  must 
be  completed  before  the  servant  could  sue  for  hia  wases.  See  2  Stark.  357.  3  Mod.  153 
Salk.  65.  S.  C.  6  T,  R.  320,  S.  P. ;  alao  the  case  of  Writh.  v.  Vinet,  in  Vin.  Abr,  vol.  3, 
p.  8,  tit.  Apportionment,  perAshnratiJ.,  in  Cutter  w,  Powell,  6  T.  R.  3a6,  "With  regard 
to  the  common  case  of  a  hired  servant,  such  a  servant,  though  hired  tn  a  general  way, 
is  conndered  to  be  hired  with  reference  to  the  oeneial  understanding  upon  the  subject, 
that  the  servant  shall  be  entitled  to  hia  wages  lor  the  time  he  serves,  though  he  do  not 
continue  in  tbe  service  during  the  whole  year."  Where  there  is  an  express  contract 
that  a  month's  w«raii%  shall  be  given,  or  a  month's  w^ea  paid,  such  agreement  is  bind- 
ing,  and,  nnleas  the  master  miaccmdncts  himself,  or  the  servant  be  disobedient,  must  be 
olMerved.  Bntwfaere  the  fairing  is  genera),  there  is  no  implication  that  any  warning  ibaXi 
be  given,  and  either  party  may  determine  the  service  at  any  time.  It  is  however 
reputed  to  have  been  decided  by  lord  Ken^n  at  nisi  prius,  that  if  a  servant  be  hired 
generally,  and  the  master  turn  him  away  without  warning  or  previous  notice,  and  there 
IS  no  fault  or  miscondact  in  the  servant  to  warrant  it,  he  ought  to  have  the  allowance  of 
a  month's  wages.    3  Esp.  Rep.  335, — ChiTTV. 

(11)  Servants  in  husbandry  are  frequently  hired  by  the  year,  from  Michaelmas;  and 
this  is  an  entile  fairing,     i  Stark,  357. 

It  ■hould  seem  the  master  is  justified  in  diamisaing  a  servant  of  this  description,  if  be 
disobey  his  orders,  or  be  guilty  of  other  misconduct,  without  going  before  a  justice  of 
the  peace;  (1  Stark.  356.  Cald.  14;)  as  if  the  master,  just  before  tbe  servant's  usual  hour 
of  dinner,  order  the  servant  to  take  bis  horses  to  a  small  distance  before  he  dines,  and 
the  servant  refiise,  and  afterwards  does  not  submit;  such  servant  cannot  recover  any 
proportion  of  bis  wages.  2  Stark.  356.  So  if  a  single  female,  yearly  servant,  at  anytime 
dunng  the  year  appear  with  child,  the  master  may  torn  her  away.  Cald.  1 1,  14.  So  if  a 
servant  repeatedly  sleep  out  at  night  without  leave.  3  Esn.  R,  ajj,— ChiTTV._  A  servant 
under  a  previous  contract  of  service,  cannot  enhst  as  a  soldier  and  thus  free  himaelf  from 
his  engagement     Macdonnell  v.  EHzon,  13  Fac.  Dec.  451  (Scotch)  1805. 

( I  j)  TSc  provisions  of  the  English  statutes  have  not  been  adopted  in  this  country.  It 
depends  upon  the  contract  of  the  parties,  or,  in  the  absence  of  that,  upon  the  custom  of 
Uie  country,  what  notice  shall  or  maybe  riven  by  either.  If  the  servant  hired  for  a  defi- 
nite tenn  leaves  the  service  before  the  end  of  it  without  reaaonable  cause,  or  is  dismissed 
for  such  misconduct  as  justifies  it,  he  loses  his  right  to  wages  for  the  ^riod  he  has 
served.  A  servant  so  hired  may  be  dismissed  by  the  master  before  the  expiration  of  the 
term  either  for  immoral  conduct,  wilful  disobedience,  or  habitual  neglect.  If  hired  to 
labor  for  a  specific  time,  and  be  serves  part  of  the  time,  and  is  disabled  by  sickness,  or 
other  cause,  without  fault  on  hia  part,  he  is  entitled  to  be  paid  pro  rata.  Such,  too, 
seems  to  be  the  case  whenever  the  contract  is  put  an  end  to  by  mutual  consent  a  Kent's 
Com.  358,  and  notes.— Shakswood. 

(13)  Binn's  Jus.  (toed.  Bright.  1895)  164,  Edwards  on  Bail.  333,  note  {3  ed.  1893). 
I  Barb.  Per.  &  Prop.  369  (1S90). 
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take  them;  and  it  js  hdd  that  gentlemen  of  fortune,  and  clergymen,  are 
equally  liable  with  others  to  such  conipulsion;(4)(i4)  for  which  purposes 
our  statutes  have  made  the  indentures  obligatory,  even  though  such  parish- 
apprentice  be  a  minor.(/)  Apprentices(i5)  to  trades  may  be  discharged  on 
reasonable  cause,  either  at  the  request  of  themselves  or  masters,  at  the  quar- 
ter-sessions, or  by  one  justice,  with  appeal  to  the  sessions,  (m)  who  may,  by 
the  equity  of  the  statute,  if  they  think  it  reasonable,  direct  restitution  of  a 
ratable  share  of  the  money  given  with  the  apprentice:(»)  and  parish-appren- 
tices may  be  discharged  in  the  same  manner,  by  two  justices.(i>)  But  if  an 
, apprentice,  with  whom  less  than  ten  pounds  hath  been  given,  runs  away  from 
his  master,  be  is  compellable  to  serve  out  his  time  of  absence,  or  make  satis- 
faction for  the  same,  at  any  time  within  seven  years  after  the  expiration  of 
his  original  contract.(/)(i6) 

3.  A  third  species  of  servants  are  laborers,  who  are  only  hired  by 

the  day  or  the  week,  and  do  not  live  intra  mcenia,  as  *part  of  the  [*427 
femily;(i7)  concerning  whom  the  statutes  before cited(;)  have  made 
many  very  good  regulations:  i.  Directing  that  all  persons  who  have  no  visi- 
ble efifects  may  be  compelled  to  work.  2.  Defining  how  long  they  must  con- 
tinue at  work  in  summer  and  in  winter,  3.  Punishing  such  as  leave  or 
desert  their  work.  4.  Empowering  the  justices  at  sessions,  or  the  sheriff  of 
the  county,  to  settle  their  wages;  and,  5.  Inflicting  penalties  on  such  as 
either  give,  or  exact,  more  wages  than  are  so  settled. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  be  so  called,  being 
rather  in  a  superior,  a  ministerial,  capacity;  such  as  stewards,  factors,  and 
bailiffs;  whom,  however,  the  law  considers  as  servants  pro  tempore,  with 
regard  to  such  of  their  acts  as  afifect  their  master's  or  employer's  property.  (18) 
WTiich  leads  me  to  consider, — 

II.  The  manner  in  which  this  relation  of  service  affects  either  the  master 
or  servant.  And,  first,  by  hiring  and  service  for  a  year,  or  apprenticeship 
under  indentures,  a  person  gains  a  settlement  in  that  parish  wherein  he  last 
served  forty  days.(r)  In  the  next  place,  persons  serving  seven  years  as 
apprentices  to  any  trade,  have  an  exclusive  right  to  exercise  that  trade  in  any 
part  of  England,  (s)    This  law,  with  regard  to  the  exclusive  part  of  it,  ha£ 

i»  Balk.  ST,  WI. 
I)  SUL  5  Dis.  c.  4.    U  Klii.  c.  &    Cn>.  Cu.  1T9, 
n)  Sklk.  <7.  j((  But.  tSUl.  c  t 

of  Sul.  at  Ota.  U.  e.  U 


( 14)  The  pariah  officers,  with  the  asaent  of  two  justices,  may  bind  a  parish  apprentice 
to  a  peraon  who  resides  out  of  the  parish,  if  he  occupies  an  estate  in  the  parish,  (3T.  R. 
107. )  or  to  pttTtnen  who  reside  out  of  the  parish,  though  some  of  the  partners  are  resi- 
dent upon  the  partnership  property  within  the  parish.    7  T.  R.  33. — Christian. 

(15)  See  upon  this  cbusification  of  Blackstone.  14  Amen  &  Eng.  Bncy.  Law,  746 
(1890). 

( 16)  Covenants  for  personal  service  cannot  in  general  be  specifically  enforced.  But  in 
the  case  of  apprentices  provision  is  made  for  it  in  the  statute  law,  and  the  mode  and  pro- 
cess of  its  enforcement  Thepower  of  theniaster  tsderived  from  that  of  theparent  The 
contracts  of  soldiers  and  sailora  may,  in  like  manner,  by  viitne  of  statutes,  be  specifically 
enforced;  provisions  which  evidenUy  spring  from  national  policy. 

A  free  woman  of  color,  abov«  twenty-one  years  of  age,  bound  herself  by  indentnre,  for 
a  valuable  consideration,  to  serve  the  obligee  as  a  menial  servant  of  twenty  years;  held 
that  a  specific  performance  of  the  contract  could  not  be  enforced,  and  that  upon  a  writ 
of  habeas  corpus  she  had  a  right  to  be  discharged  from  custody.  Mary  Clark's  case,  i 
Blackf  113.— Sharswood. 

(17)  Wood's  Inst.  5i;Heygood  v.  State  59  Ala.  51  (1863);  Long  v.  Simmons  64  Wis.  329 
(18S5);  14  Am.  &  Eng.  Enc.  of  Law,  75a 

(18}  Meecham  on  Agency,  4  (1889). 
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y  turns  been  looked  upon  as  a  hard  law,  or  as  a  beneficial  one,  according  to 
le  prevailing  humor  of  the  times;  which  has  occasioned  a  great  variety  of 
solutions  in  the  courts  of  law  concerning  it;  and  attempts  have  been 
equently  made  for  its  repeal,  though  hitherto  without  success.(i9)  At 
oramon  law  every  man  might  use  what  trade  he  pleased;  but  this  statute 
strains  that  liberty  to  such  as  have  served  as  apprentices:  the  adversaries 
)  which  provision  say,  that  all  restrictions,  which  tend  to  introduce  monop- 
lies,  are  pernicious  to  trade:  the  advocates  for  it  allege,  that  unskilfulness 

in  trade  is  equally  detrimental  to  the  public  as  monopolies.  This 
428]     reason  indeed  only  extends  to  such  trades,  *in  the  exercise  whereof 

skill  is  required.  But  another  of  their  arguments  goes  much  further; 
iz.,  that  apprenticeships  are  useful  to  the  commonwealth,  by  employing  of 
outh,  and  learning  them  to  be  early  industrious;  but  that  no  one  would  be 
iduced  to  undergo  a  seven  years'  servitude,  if  others,  though  equally  sltil- 
il,  were  allowed  the  same  advantages  without  having  undergone  the  same 
iscipline:  and  in  this  there  seems  to  be  much  reason.  However,  the  reso- 
itions  of  the  courts  have  in  general  rather  confined  than  extended  the 
striction.  No  trades  are  held  to  be  within  the  statute  but  such  as  were  in 
eingat  the  making  of  it:(0  for  trading  in  a  country  village,  apprenticeships 
re  not  reqiiisite:(a)  and  following  the  trade  seven  years  without  any  effec- 
lal  prosecution,  either  as  a  master  or  a  servant,  is  sufficient  without  an 
rtual  apprenticeship.  (le) 

A  master  may  by  law  correct  his  apprentice  for  negligence  or  other  mis- 
ehavior,  so  it  be  done  with  moderation  :(jr)  though,  if  the  master  or  master's 
dfe  beats  any  other  servant  of  full  age,  it  is  good  cause  of  departure.  (^)  (20) 
lut  if  any  servant,  workman,  or  laborer,  assaults  his  master  or  dame,  ht 

(I)  Lord  IU7111.  514.  (z)  I  Hawk.  p.  C.  130.    Lunb  Una.  iI7.   Cto.  Cw. 

{«)  1  VCQtr.  U.    IKekSa.  ITS.    3Bbow.2e>. 

fw)  Loid  lUniL  nn.    W&llm  fiU  Ion  H.  Holteu.  (v)  F- N.  B.  1(8.    Bra.  Abt.  t  latourcn,  U.    IWc 

r.nOMkll.  (br>lltba]udgM.}  poo.  3U. 


(19I  It  was  finally  repealed  by  stat.  54  Geo.  III.  c.  96. 

(ao)  Bnt  be  cannot  delegate  that  auUiority  to  another.  9  Co.  76.  Where  a  master  ia 
irrectine  bis  servant  causes  his  death,  it  shall  be  deemed  homicide  by  misadventure; 
et  if  in  nia  correction  he  be  bo  barbarous  as  to  exceed  all  bounds  of  modeiatiou,  and 
lereby  occasion  the  servant's  death,  it  is  manslaughter,  at  least;  and  if  he  make  use  of 
a  instrument  improper  for  correction,  and  apparently  endangering  the  servant's  life,  it 

murder.  Hawt.  b.  i,  c.  89,  s.  5,  And  if  tie  servant  depart  out  of  his  master's  ser- 
ice,  and  the  master  happen  to  lay  hold  of  him,  yet  the  master  in  this  case  may  not  beat 
r  forcibly  compel  his  servant  against  his  yiiU  to  remain  or  tarry  with  htm  or  do  hii 
iTvice;  but  either  he  must  complain  to  the  justices  of  his  servant's  departure,  or  he  may 
jLve  an  action  of  covenant  against  the  third  peison  who  covenanted  for  his  &ithfu! 
:rvicea.  Dalt.  c.  121,  pp.  281,  183.  These  observations  do  not  ajiply  to  domestic  ser- 
uits.  It  is  an  indictable  offence  in  a  master  to  neglect  supplying  necessaries  to  an 
ifant  servant,  or  apprentice,  unable  to  provide  for  itself.  Russell  &  R.  Cm.  C  30.  1 
amp.  650.     I  Leach,  137. — C«ittv. 

A  master  may  correct  his  apprentice  while  in  bis  service,  as  a  parent  may  correct  his 
lild.  McNight  v.  Hagg,  3  Brevard  (S.  G.)  304  top  page  (i8i3}.  Binn's  Jus.  (loed. 
rirbt.  1895)  167.  It  is  conceived,  notwithstanding  passa^s  which  may  be  found  ia 
3^s  apparently  to  the  contrary,  that  no  master  would  be  justified  by  the  law  of  Eng- 
ind  even  in  modeTstely  chastising  a  hired  servant  of  full  age  for  dereliction  of  dut^; 
ad  that  where  the  books  speak  of  a  master  being  justified  in  moderately  chastising  hia 
irvant  or  apprentice,  they  must  be  taken  to  apply  only  to  \be  case  of  a  servant  or  appren- 
ce  under  age;  and  the  only  civil  remedies  a  master  has  for  idleness,  disobedience, 
r  other  dereliction  of  duty,  or  breach  of  contract  on  the  part  of  a.  servant  are.  to 
ring  an  action  against  him,  or  as  PuFfendorf  expressed  it,  "  to  expel  the  lazy  drone  from 
is  family  and  leave  him  to  his  "own  beggarly  condition."  The  circumstances  which 
jstify  the  discharge  of  a  servant  will  also  justify  the  non-payment  of  his  wages.  I 
mith'a  law  of  Blaster  at>d  Serv.  (4th  Eng.  ea.)  133.  The  Law  of  Master  and  Servant: 
rood  p.  73. 
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shall  suffer  one  year's  imprisonment,  and  other  open  corporal  punishment, 
not  extending  to  life  or  limb.(^)(2i) 

By  service  all  servants  and  laborers,  except  apprentices,  become  entitled  to 
wages:  according  to  their  agreement,  if  menial  servants;  or  according  to  the 

(t)  SUL  b  KUl  c  1. 


(31)  This  law  baa  since  been  repealed.  Chittr'a  Bng.  Stata.  vol.  3,  title  Crim. 
Law. 

To  prevent  mastera  beit^  impoaed  on  bv  thegivinf^of  fabe  characten,  the  31  Geo.  IIL 
c.  56  was  passed  to  punish  servantaand  others  obtaining  and  giving  Bach  characteia.  B7 
this  act  a  penalty  is  impooed  on  a  person  faUel;  personatiiig  hia  master  or  mistreaa,  or 
his  or  her  agent,  or  falsely  asserting  a  servant  to  nave  been  retained  for  other  than  the 
actual  period  or  capacity,  or  fiUsely  asserting  that  a  servant  left  or  was  diachaiged  from 
any  service  at  other  than  the  actu^  time,  or  falsely  asserting  that  he  bad  not  bMn  hired 
in  any  previous  service,  or  offering  as  servant  pretending  to  have  served  in  any  service  in 
which  he  has  not  serveii,  or  offering  as  servant  with  a  forged  certificate  of  character,  or 
falsely  pretending  not  to  have  been  hired  in  any  previous  service. 

As  a  general  rme,  a  servant  who  receives  reward  for  his  services  is  bound  to  observe 
with  care  and  diligence  the  interests  of  his  master,  and  must  exert  the  same  vigilance  and 
attention  his  master  would  have  done.  5  B.  &  A,  830.  5  Rep.  14.  i  Leon.  Si,  Moore, 
344.  He  most  adhere  to  the  reasonable  orders  and  instructions  of  his  master,  and  the 
neglect  so  to  do  will  render  him  responsible  for  the  consequence,  and  the  mere  indention 
of  doing  a  benefit  for  his  master  will  furnish  him  no  excuse  for  any  injury  that  may 
arise  from  a  deviation  from  his  specific  instructions.  Dyer,  161.  i  Hen.  Bla.  159. 
Malyne,  154.  4  Camp.  1S3.  A  servant  acting  without  reward  is  bound  only  to  take  Uie 
same  care  in  the  management  of  his  master's  concerns  as  a  responsible  attention  to  his 
own  a&irs  would  dictate  to  him  in  the  management  thereof;  and  a  gratuitous  servant 
without  reward  ia  not  liable  for  a  mere  non-fduance.  a  Lord  Raym.  909.  ■.  3  T.  R.  141. 
I  Esp.  Rep.  74.  A  servant  is  not  liable  for  the  loaa  of  goods  by  robbery,  if  without  his 
&ulL     I  Inst  9. 

At  common  law,  where  goods  are  delivered  to  a  servant  for  a  specific  purpose,  he  may 
commit  larceny  by  appropriating  them  to  his  ow3i  use*  for  his  poasession  is  still  in  bw 
that  of  his  master.  See  i  Leach,  3^1.  3  Leach,  69c),  870.  Besides  this,  by  the  3i  Hen. 
VIII.  c.  7,  servants  withdrawing  with  goods  of  their  mAster's,  worth  APS.,  are  deemed 
felons,  if  such  goods  have  been  Intrusted  with  them  to  keep.  In  the  3d  section  there  is 
a  saving  for  apprentices  during  apprenticeship,  and  ofiienders  not  eighteen  years  old. 
The  defendant  moat  be  a  servant  at  the  time  of  delivery  and  running  away,  to  render 
them  offenders  within  the  meaning  of  this  act.  Dyer,  5.  Hawk.  b.  I,  c.  33,  s.  13.  Bast, 
P.  C.  563.     Dalt,J.C.5& 

But  these  laws  only  apply  where  the  goods  were  intrusted  to  a  servant  by  his  ipastcc, 
and  not  where  the  servant  does  not  so  obtain  them.  Thus,  at  common  law  a  cashier  Of 
the  bank  could  not  be  guilty  of  felony  in  embezzling  an  India  bond  which  he  had  re<' 
ceived  from  the  court  of  chancery  and  was  in  his  actual  as  well  as  constructive  possession. 
I  Leach.  38.  So,  if  a  clerk  received  money  of  a  customer,  and,  without  at  all  putting  it 
in  the  till,  converted  it  to  his  own  use,  he  was  guilty  only  of  a  breach  of  trust;  though 
bad  he  once  deposited  it.  and  then  taken  it  again,  he  would  have  been  guilty  of  felony, 
a  Iicach,  835.  This  doctrine  occasioned  the  39  Geo.  Ill,  c.  85,  which  declared  embeiile- 
ment  by  every  kind  of  servant  in  the  courseoftbeirpBrticular  employment  to  be  felonious 
stealing,  and  punished  it  with  transportation  for  seven  years. 

Workmen  in  paiticniar  trades  specified  in  the  33  Geo,  II.  c-  37,  purloining,  secreting, 
selling,  pawning,  exchanging,  etc.,  materials,  etc.,  of  manufecturer;  or  tools,  etc  (17 Geo. 
III.  c.  56)  are  by  the  former  act  liable  to  punishment:  so  by  33  Geo.  II.  c,  37,  s.  7,  and  ' 
17  Geo,  III.  c.  36,  8.  7,  16,  such  workmen,  not  returning  materials  not  used  up  in  eight 
days,  if  required,  or  (by  sec  8)  neglecting  to  work  up  materials  for  eight  days  succes- 
nvely,  or  taking  fresh  materials,  or  employ  ei^t  days  before  work  completed,  are  liable 
to  punishment. 

On  account  of  the  higher  importance  of  property  under  the  care  of  great  public  com- 
panies, it  has  been  protected  by  yet  severer  provisions.  The  53  Geo.  III.  c  59,  s.  i, 
inflicts  a  punishment  on  servants  embezzling  money  issued  for  public  services,  or  for 
fraudulently  applying  it  to  other  than  public  services,  or  on  revenue  officers  making  a 
filse  statement  of  sums  collected  by  them  as  such,  (id.  sec.  a:)  so  by  5a  Geo.  III.  c.  63,  a. 
I  &  3,  embezzling  securities  for  money  or  stock,  or  orders  for  payment  of  money,  or  other 
effects  deposited  with  bankers  or  agents,  or  of  money  so  deposited  for  investment  in  the 
funds,  or  other  special  purpose,  is  punished. 

At  common  law.  persons  employed  in  the  post-office  have  n 
letters  committed  ti  "'    '     '  '''  .  .t-;_^__i- 
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appointment  of  the  sheriff  or  sessions,  if  laborers  or  servants  in  husbandry: 
for  the  statutes  for  regulation  of  wages  extend  to  such  servants  only;(a)  it 
being  impossible  for  any  magistrate  to  be  a  judge  of  the  employment  of 
menial  servants,  or  of  course  to  assess  their  wages.  (22) 

III.  I*et  us,  lastly,  see  how  strangers  may  be  affected  by  this  rela- 
♦429]     tion  of  master  and  servant:  or  how  a  master  may  *behave  towards 
others  on  behalf  of  his  servant;  and  what  a  servant  may  do  on  behalf 
of  his  master. 

And,  first,  the  master  may  maintain,  that  is,  abet  and  assist  bis  servant  in 
any  action  at  law  against  a  stranger:(23)  whereas,  in  general,  it  is  an  offence 
against  public  justice  to  encourage  suits  and  animosities  by  helping  to  bear 
the  expense  of  them,  and  is  called  inlaw  maintenance.  (^)  A  master(34)  also 
may  bring  an  action  against  any  man  for  beating  or  maiming  his  servant;(25) 
but  in  such  case  he  must  assign,  as  a  special  reason  for  so  doing,  bis  own 
damage  by  the  loss  of  his  service,  and  this  loss  must  be  proved  upon  the 

(a]  t  John.  e.  (t)  3  Roll.  Abr.  115. 


to  larceny,  i  Leach,  1.  But  now  the  offence  of  stealing  lettenor  tbeir  contents,  ox 
buying  pi  receiving  the  latter,  is  provided  against  by  the  53  Geo.  Ill,  c.  [43,  s.  a,  4.— 
Chitty. 

(aa)  The  statutes  authorizing  the  interference  of  the  magiatrate  in  such  matters  are 
repealed  by  stat.  53  Geo.  III.  c.  40. 

The  amount  of  wages  to  menial  servants  must  depend  on  the  contract  between  them 
and  the  master.  In  general,  a  contract  to  pay  a  sum  certain  per  annum,  in  consideration 
of  services  to  be  performed,  is  an  entire  contmct,  and  without  a  full  year's  service,  or 
readiness  to  perform  such  service,  no  part  of  the  salary  can  be  demanded;  but  in  the  case 
of  a  servant  hired  in  the  general  way,  though  hired  expressly  at  so  much  per  annum,  he 
is  considered  to  be  hired  with  reference  to  the  general  understanding  on  the  subject,  viz. 
that  he  shall  be  entitled  to  his  wages  for  the  time  he  shall  serve,  though  he  do  not  con- 
tinue in  the  service  during^  the  whole  year,  and  if  he  die  before  the  end  of  the  year  his 
personal  representatives  will  be  entitled  to  a  proportionable  part  of  the  wages  due  to  him 
at  the  time  of  his  death.  See  note  5,  ante.  6  T.  R.  330.  Worth  v.  Vines,  in  Vin.  Ab, 
vol.  3,  p.  8,  tit.  Apportionment.  3  Mod.  153.  Salk.  65.  S.  C.  a  Stark,  i^f.  But  if  the 
contract  be  expressly /or  a  year's  service,  and  not  at  so  much  per  annum,  the  year  must 
be  completed  before  tiie  servant  is  entitled  to  be  paid,  (3  Stark.  357;  though  indeed  the 
servant  might  sue  the  master  for  refusing  to  continue  him  in  his  service.  By  the  late 
bankrupt  act,  6  Geo.  IV.  c.  16,  s.  48,  a  servant  is  to  be  paid  six  months'  wages  in  full 
under  the  commission,  and  may  prove  for  the  residue. 

It  is  a  general  rule  that  if  there  has  been  no  beneficial  service  there  shall  be  no  p«y; 
but  if  some  benefit,  however  slight,  has  been  derived,  though  not  to  the  extent  expe<^ed, 
this  shall  go  to  the  amount  of  the  plaintiff's  demand,  leaving  the  defendant  to  his 
action  for  negligence.  3  Stark.  6.  I  Camp.  39,  190.  7  East,  484.  But  if  an  auctioneer 
employed  to  sefl  an  estate  is  guilty  of  negligence,  whereby  the  sale  becomes  nugatory, 
he  ts  not  entitled  to  any  compensation  for  his  services  (3  Camp.  451:)  and  a  factor  or 
agent  is  not  entitled  to  any  salary  where  he  acts  against  the  interest  of  his  principal,  or 
with  misconduct.  I  Com.  on  Contr.  371,  4,  a.  8.  Bro.  P.  C.  399,  8vo  edition.  8  Ves, 
371.  II  Ves.  555.  5  Camp.  45J.  3  Tannt.  3a.  But  it  has  lately  been  decided  that 
a  spirit-broker  is  entitled  to  a  commission,  though  the  sale  he  made  be  ineffectual.  3 
Stark.  6t. 

A  servant  cannot  maintain  an  action  against  his  master  for  not  giving  him  a  character. 
3  Esp.  30I.  If  the  master  gives  a  character  which  is  false  and  slanderous,  the  servant 
might  sue  the  matter  for  it;  but  a  master  who  honestly  and  fairly  gives  the  real  and  true 
character  of  a  servant  to  one  who  asks  his  character  under  pretence  of  hiring  him,  is  not 
liable  to  an  action  for  so  doing.  Bnll.  N.  P.  8.  i  T.  R.  no.  But  if  done  maliciously, 
and  with  an  intent  to  injure  a  servant,  it  is  otherwise.  3  B.  &  P.  587.  The  law  will  in 
general  presume  that  a  servant  has,  in  the  ordinary  course  of  his  business,  performed  his 
duty;  and  therefore  a  servant  in  the  habit  of  daily  or  weekly  accounting  for  money 
received  for  bis  master  will  be  presumed  to  have  paid  over  money  received.  3  Camp.  10. 
I  Stark.  136.— Chitty. 

{a3j  Ex  parte  Meaaon,  5  Binn.  (Pa.)  in  (1813). 

(34)  A  lather  or  any  one  standing  t'n  loco  parentis  a  lefflxA^  as  master  of  the  daughter 
for  the  purpose  of  maintaining  this  action. 

(35)  Moran&.  Dawe3  4Cowen  (N.  Y.)  413  (iSas);  Binn's Justice  (loth  ed.)  715. 
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trial.(<:)(26)  A  master  likewise  may  justify  an  assault  in  defence  of  bis 
servant,(27)  and  a  servant  in  defence  of  his  masterT(rf  )  the  master,  because 
he  has  an  interest  in  his  servant,  not  to  be  deprived  of  his  service;  the  servant, 
because  it  is  part  of  his  duty,  for  which  he  receives  his  wages,  to  stand  by 
and  defend  his  master.(0(28)  Also  if  any  person  do  hire  or  retain  my 
sen'ant,  being  in  my  service,  for  which  the  servant  dq>arteth  from  me  and 
goeth  to  serve  the  other,  I  may  have  an  action  for  damages  against  both  the 
new  master  and  the  servant,  or  either  of  them;  but  if  the  new  master  did  not 
know  that  he  is  my  servant,  no  action  Hes;(29)  unless  he  afterwards  refuse 
to  restore  him  upon  information  and  demand.  (/)  The  reason  and  founda- 
tion upon  which  all  this  doctrine  is  built,  seem  to  be  the  property  that  every 
man  has  in  the  service  of  his  domestics;  acquired  by  the  contract  of  hiring, 
and  purchased  by  giving  them  wages.(3o) 

it)  9  Rep.  118.  puent  (or  bli  Child,  sndaliiiibtndorlkUicrforthe 

{d)  2  Rm.  Abr.  fM.  chuUty  of  bii  wire  or  daugbter. 

(<)  In  like  manner,  br  the  laws  of  klngAlft«d.c  (/)  F.  N.  B.  187,188. 
K.  anrvaotirae  allowed  to  ighttot  bii  ntaiter,  a 

(16)  Trespass,  or  trespass  on  Qxt  case,  lies  by  a  master  for  debauching  bis  female 
servant;  and  in  such  actioti  the  sli^test  acts  of  semce  are  anfEdeut  to  establish  the  rela- 
tion of  master  and  servant.    Moranv.  Dawes,  4  Cowen.  413. — Sharswood. 

(97)  The  case  of  Tickell  v.  Read  (LoSt,  EL  315,)  obviated  all  previoos  doubts  upon 
these  positions. — Chitty. 

(sS)  Certain  it  is  that  a  servant  may  justify  a  batteiy  as  committed  in  defence  of  bis 
master,  that  is,  he  may  do  anything  in  his  master's  defence  which  bis  master,  himself, 
might  do.  And  on  the  other  hand,  notwithstanding  some  doubts  in  the  books  a  master 
may  justify  a  battery  as  committed  in  defence  of  hia  servant  For  eiample:  The  plaintiff 
attadcs  the  defendant's  servant,  whereupon  the  delendant  assists  his  servant  to  the 
extent  of  repelling  the  attack,  and  no  further.  The  defendant  is  not  Uable.  Tickell  v. 
Read  supra. 

(iQ)The  master  is  entitled  to  the  comings  of  his  apprentice  whether  the  person 
employing  bim.  did  or  did  not  know  he  was  such  apprentice.  James  f .  Le  Roy,  6  John. 
(N.  V.)  376(1810).  Wood,  Master  and  Serv.  35  (1877).  See  also  as  to  father,  etc. ,  suing 
for  loss  of  service  of  a  daughter  debaacbed,  3  Wend.  459;  18  N.  Y.  45;  86  Pa.  358; 
Blog^  V.  Ilsley,  137  Mass.  ipi  (187^);  i  Noice  v.  Brown,  39  N.  J.  569  (1877). 

(30)  In  addition  to  these  observations  of  the  learned  commentator,  it  ma;  be  as  w 

lof  a 

isidered  as  one  and  the  » 


.  t  may  be  as  well 
here  to  observe  that  in  general  all  contracts  entered  into  by  a  portv  through  the  inter- 
vention of  a  servant  or  agent  properly  authorized,  may  be  taken  advantage  of  by  him. 
Paley,  335.  And  though  in  point  of  law  the  master  and  servant,  or  principal  and  agent, 
are  considered  as  one  and  the  same  person,  yet  the  master  or  principal  is  the  person  who 
should  be  regarded  in  the  entering  into,  and  execution  of,  such  contracts;  but  though  a 
servant  depart  from  his  authority  so  as  to  discharge  the  master,  or  the  servant  does  not 
diacloae  his  master's  name,  yet  the  latter  may  in  general  adopt  the  contract,  if  he  think 
fit,  and  sue  forany  breach  of  it.  3  M.  &  S.  363.  7  T.  R.  359.  a  Stark.  443.  But  there 
must  in  all  cases  exist  some  degree  of  auttiority.  Bull.  N.  P.  130.  I  Moore,  155.  i 
Bnrr.  489. 

If  an  apprentice  earn  any  thing,  the  master  is  entitled  to  it.  1  Salk.  68.  6  Mod.  69. 
Co.  Lttt  117,  a.  n.;  and  see  Cro.  Blii.  638,  661,  746.  And  an  owner  of  a  ship  is  entitled 
to  all  the  earnings  of  his  captain,  however  iiregulorly  obtained.  3  Camp.  43.  And  see 
Gilb.  Evid.  94,  M.  1761.  I  Stra.  395,  S.  C.  aStra.  944,  S.  P.  A  master  may  also  sue 
in  trespass  or  cose  for  the  consequential  damages  of  seducing  his  servant.  Peake,  C.  N. 
P.  55.  3  T.  R.  167.  6  East.  390.  3  Wils,  18.  a  N.  R.  476.  Slight  evidence  of  acts  of 
service  will  be  sufBcient.  2  T.  R.  r68.  Peake,  N.  P.  55.  It  is  not  essential  to  support 
this  action  that  the  defendant  knew  of  the  party  seduced  being  plaintiff's  servant 
Peake,  N.  P.  55.  Peake,  Law  of  Ev.  334.  Willes,  557.  So  an  action  on  the  case  may 
be  maintained  against  a  person  who  continues  to  employ  the  master's  servant  after 
notice,  though  the  defendant  did  not  procure  the  servant  to  leave  bis  master,  or  know 
when  he  employed  him  that  he  was  the  servant  of  another.  6  T.  R.  321.  5  Eost,  39,  n. 
A  master  may  tning  an  action  on  the  case  for  enticing  away  bis  servant  or  apprentice, 
knowing  him  to  be  such.  6  Mod.  183.  Peake,  C.  N.  P.  55.  Peake,  Law  Evid.  134. 
Bac.  Abr.  tit  Master  and  Servant,  O.  3.  Bla.  Rep.  143.  Cowp.  54.  And  the  defend^t 
cannot  avail  himself  of  any  objection  to  the  indenture  of  apprenticeship  or  contract  of 
hiring  a  H.  Bla.  jii.  y  T.  R.  310,  i,  4.  i  Anst.  356.  But  no  action  can  be  maintained 
for  harboring  an  apprentice  as  such,  if  the  master  to  whom  he  was  bound  was  then  not  a 
bonsekeeper,  and  of  the  age  of  twenty-four  years.    4  Taunt.  876.    And  a  master  cannot 

3S9 


■jGoogle 


429-43°  OF  THE  RIGHTS  [Book  I 

As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master,  they 
seem  all  to  proceed  upon  this  principle,  that  the  master  is  answerable  for  the 
act  of  his  servant,  if  done  by  his  command,  either  expressly  given  or  implied: 

nam  qui facil per  alium,{li)  ft^l Pc ^'•ig)(.l'2)  Therefore,  if  the 
*43o]     *servant  commit  a  trespass  by  the  command  or  encouragement  of  his 

master,  the  master  shall  be  guilty  of  it:  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in  matters  that  are  honest 
and  lawful. (33)  If  an  innkeeper's  servants  rob(34)  his  guests,  the  master 
is  bound  to  restitution:(A)  for  as  there  is  a  confidence  reposed  in  him,  that 
he  will  take  care  to  provide  honest  servants,  his  negligence  is  a  kind  of 
implied  consent  to  the  robbery;(35)  nam,  qui  non  prohibit,  cum  prohibere 
po$stt  jubet.i^-jfi)  So  likewise  if  the  drawer  at  a  tavern  sells  a  man  bad  wine, 
whereby  his  health  is  injured, (37)  he  may  bring  an  action  against  the 
master:(i)  for  although  the  master  did  not  expr^sly  order  the  servant  to 

(0)  1  Iiut.  lOB.  «)  1  Boll.  Abr.  »S. 

(A)  No;'!  tiftz.  c.  tt. 


mainUin  an  actioo  for  sedudng  his  servant  after  the  servant  has  paid  him  the  penalty 
Btipnlated  by  his  orticlea  for  leaving  him.  3  Butr.  1345.  I  Bla.  Rep.  387.  The  master 
may,  in  these  cases,  waive  his  action  for  the  tort,  and  sue  in  assumpsit  for  the  work  and 
labor  done  by  his  apprentice  or  servant  against  the  peisons  who  tortiously  employed  him. 
I  Taunt,  iia.    3  M.  &  S.  191,  S.  P, 

If  any  injury  be  committed  to  goods  in  the  possession  of  a  niere  servant,  yet  if  the 
master  nave  the  right  of  immediate  possession  he  may  sue.     a  Saund.  47.     7  T.  R-  13. 

In  general  a  mere  servant  with  whom  a  contract  is  made  on  the  tiehalf  of  another 
cannot  support  an  action  thereon,  {3  M.  &  S.  4S5,  490.  3  B.  &  P.  147.  i  H.  Bla.  84. 
Owen,  5a.  3  New  Rep.  411,  a.  1  Taunt  374-  3  B,  &  A.  47-  5  Moore,  379:)  but  when 
a  servant  has  any  beneficial  interest  in  the  performance  of  the  contmct  for  commiamon, 
etc.,  as  in  the  case  of  a  factor,  auctioneer,  etc.,  (i  T.  R.  ii3.  i  M,  &  S.  147.  i  H.  Bla. 
81.  7  Taunt  337.  3  Marsh.  497,  S.  C.  6  Taunt  65.  4  Taunt.  1S9,)  or  where  the  con- 
tract is  in  terms  made  with  him,  (3  Camp.  319,)  he  may  sustain  an  action  in  his  own 
name,  in  each  of  which  cases,  however,  the  master  might  lue,  (i  H.  Bla.  Si.  7  T.  R. 
359,)  unless  where  there  is  an  express  contract  under  seal  with  the  servant  to  pay  him, 
when  he  alone  can  sue,     i  M.  &  S.  575. 

In  general  a  mere  servant,  having  only  the  custody  of  goods,  and  not  respondble  over, 
cannot  sue  for  an  injury  thereto,  (Owen,  53.  3  Saund.  47,  a.  b.  c.  d. ;)  but  if  the  servant 
have  ft  special  property  in  the  goods,  as  a  &ctor,  carrier,  etc.,  for  commission,  he  may. 
a  Saund.  47,  b.  c.  d.    a  Vin.  Abr.  49,     i  Ves.  Sen.  359.     i  B.  &  A.  5^— Chitty. 

(3O  [Por  he  who  does  a  thing  by  the  agency  of  another,  does  it  himself.] 

(33)  A  railroad  company  was  held  liable  in  damages  for  the  arrest  and  imprisonment 
of  a  passenger  through  a  mistake  in  identity  by  the  conductor.  GtUingham  v.  O.  River 
R.  R.  Co.,  35  W.  Va.  593  C1891). 

(33)  A  railroad  agent  directed  by  the  snpenntendent  not  to  deliver  any  goods  to 
persons  who  had  gone  into  the  Federal  lines,  was  held  guilty  of  the  conversion  of  the 
goods  which  he  thereby  refused  to  deliver.  Elmore  v.  Brooks,  6  Heisk.  (Tenn.)  48 
{1871). 

(34)  The  failure  of  a  guest  as  per  notice  to  him  to  deposit  his  watch  and  personal 
valuables  at  the  ofBce,  will  not  release  the  innkeeper  for  their  loss  by  theft.  Profilet 
V.  Hall.  14  La.  An.  536  (1859). 

(35)  [Por  l*^  who  does  not  forbid  a  crime  while  he  may,  sanctions  it.] 

(36)  It  has  been  long  established  law  that  the  innkeeper  ia  bound  to  restitution  if  the 
guest  is  robbed  in  his  house  by  any  person  whatever,  unless  it  should  appear  that  he  was 
robbed  by  his  own  servant,  or  by  a  companion  whom  he  brought  vritn  him.  8  Co.  33. 
And  where  an  innkeeper  hod  refused  to  take  the  charge  of  goods  because  his  house  was 
full;  yet  he  was  held  liable  for  the  loss,  the  owner  having  stopped  as  a  guest,  and  the 
goods  being  stolen  during  hia  atay.    5  T.  R.  373. — CnaisTiAN. 

But  the  innkeeper  may  be  discharged  of  this  general  liability  by  the  guest  taking  upon 
himself  the  care  of  his^oods,  or,  having  notice  circumstances  of  suspicion,  neglects  to 
exercise  ordinary  care  in  securing  his  property.  4  M.  &  S.  306.  Holt  C.  N.  P.  209.  ( 
Bar.  &  A.  59.— 'Chittv.     One  renting  houses,  with  board,  lodging,  and  entertainment 


a  watering  place  to  visitors,  is  not  a  tavern-keeper  under  the  Act  of  1791.     Bonner  V, 
ellbom,  7Cobb  (Ga.)  334  (1849).    Story  on  Bailmei  ~     —■-'    "-'" 
(37)  Thomas  v.  Winchester,  6  N.  Y.  397  (1851). 
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sell  it  to  that  person  in  particular,  yet  his  permitting  him  to  draw  and  sell  it 
at  all  is  impliedly  a  general  cominand.(38) 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the  usual 
course  of  his  business,  is  equivalent  to  a  general  command.  If  I  pay  mou^ 
to  a  banker's  servant,  the  banker  is  answerable  for  it:  if  I  pay  it  to  a  clergy- 
man's or  a  physician's  servant,  whose  usual  business  it  is  not  to  receive 
money  for  his  master,  and  he  embezzles  it,  I  must  pay  it  over  again.  If  a 
steward  lets  a  lease  of  a  farm,  without  the  owner's  knowledge,  the  owner 
must  stand  to  the  bargain;  for  this  is  the  steward's  business.(39)  A  wife,  a 
friend,  a  relation,  that  use  to  transact  business  for  a  man,  are  quoad  hoc  his 
servants;  and  the  principal  must  answer  for  their  conduct:  for  the  law  implies, 
that  they  act  under  a  general  command;  and  without  such  a  doctrine  as  this 
no  mutual  intercourse  between  man  and  man  could  subsist  with  any  tolerable 
convenience.  If  I  usually  deal  with  a  tradesman  by  myself,  or  constantly 
pay  him. ready  money,  I  am  not  answerable  for  what  my  servant  takes  up 
upon  trust;  for  here  is  no  implied  order  to  the  tradesman  to  trust  my  servant; 
but  if  I  usually  send  him  upon  trust,  or  sometimes  on  trust  and  sometimes 
with  ready  money,  I  am  answerable  for  all  he  takes  up;(4o)  for  the  trades- 
man cannot  possibly  distinguish  when  he  comes  by  my  order,  and  when 
upon  his  own  authority.(*)(40 

<»)  Dr.  umI  stud.  <1  3,  c  12.    Koy'i  Uu.  c  41. 


(38)  See  as  to  liability  of  innkeeper  DeWitt  v.  Claghora,  33  Vt.  177  (i8ji).  CUiy  v. 
Meley,  49VL  55(1876). 

(39)  A  matter  is  also  luponsible  for  torts  of  his  aervaot,  done  with  a  view  to  tb«  fiir- 
therance  of  the  master's  businesa,  whether  the  same  be  done  nej^ligently,  wantooly  or 
even  wilfully,  but  within  the  scope  of  his  employment  Am.  and  Eng.  Enc.  of  Law,  voL 
14,  p.  817. 

(4a)  The  master  is  liable  for  the  acts  of  his  servants  while  in  his  actual  employ,  nnless 
the  party  injured  know  that  they  are  absolutely  contrary  to  the  master's  command. 
Thomas  Univ.  luria,  84  (iSag);  Browne  Actions  of  Law,  174  (1843).  A  father  paying  for 
goods  tMueht  by  his  sou  on  credit,  was  held  liable  for  a  aubsiequent  bill  thus  contracted, 
although  he  haa  forbidden  his  son  to  contract  further  debts.  The  father  failed  to  forbid 
the  tradesman  to  sell  his  son.    Bryan  v.  Jackson,  4  Day  (Conn.)  291  (iSaa). 

(41}  It  is  a  ^neral  rule  of  law,  that  all  contracts  made  by  a  servant  within  the  scope 
of  his  authority,  either  express  or  implied,  bind  the  master:  and  this  liability  of  the 
master  is  not  founded  on  the  ground  of  the  master  being  pater  familia,  but  merely  in 
respect  of  the  authority  delegated  to  the  servant.  See  3  Wils.  341.  1  Bla.  Rep.  84J, 
Com.  Dig.  tit.  Merchant,  B.  C.     Bac  Abr.  tit.  Master  and  Servant,  3  Esp.  Rep.  335, 

Much  difficulty  is  experienced  in  practice  in  the  application  of  this  rule,  on  the  ques- 
tion as  to  what  amounts  to  a  servant's  acting  within  the  authority  delegated  to  him.  The 
main  point  to  be  attended  to  in  the  decision  of  this,  is  to  consider  whether  the  servant 
WBsactingundera.^^/araj'tfff^ra/  authority.  A  J^mn^  agent  or  servant  is  one  who 
is  authorized  to  act  for  his  master  only  in  some  particular  instance:  his  power  is  limited 
and  circumscribed.  A  general  servant  or  agent  is  one  who  is  expressly  or  impliedly 
authorized  by  his  master  to  transact  all  his  business,  either  univeisally  or  in  a  particular 
department  or  course  of  business.  A  master  is  not  liable  for  any  acts  of  a  special  agent 
or  servant  unconnected  with  the  object  of  the  employment,  but  he  is  liable  for  the  acts 
of  ^general  agent  or  servant  within  the  scope  of  his  employment,  and  this  even  though 
the  master  may  have  expressly  forbidden  the  particular  act  for  which  he  is  sought  to  be 
rendered  liable.  Thus,  if  a  master  engage  a  servant  to  take  care  of  the  goods  and  the 
servant  sell  them,  the  selling  of  the  goods  being  totally  unconnected  with  the  object  for 
which  the  servant  had  them,  the  sale  would  not  bind  the  master.  So  where  the  chaise 
of  the  master  had  been  broken  by  the  negligence  of  his  servant,  and  the  servant  desired 
the  coachmaker,  who  had  never  been  employed  by  the  master  to  repair  it,  it  was  held 
that  the  master  was  not  liable  for  such  repairs.  4  Esp.  174.  So  when  the  master  is  in 
thehabit  of  paying  ready  money  for  articles  furnished  in  certain  quantities  to  his  family, 
if  the  tradesman  delivers  other  goods  of  the  same  sort  to  the  servant  upon  credit  without 
informing  the  master  of  it,  and  the  latter  goods  do  not  come  to  the  master's  use,  he  ia 
not  liable.  3  Esp.  314.  i  Show.  95.  Peake,  N.  P.  C.  47.  5  Esp.  76.  But, on  theother 
band,  if  a  servant  is  employed  to  sell  a  horse,  and  he  sells  it  with  a  warrant,  the  master 
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*43i]        *If  a  servant,  la^y,  by  his  negligence  does  any  damage  to  a 


would  be  liable  for  b  breach  of  the  wairanh',  becanse  the  act  of  warrantj  was  connected 
with  the  act  of  sale,  and  within  the  scope  of  the  servant's  authority,  even  though  he  had 
received  express  directions  not  to  tnalce  the  warrantv.  See  3  T.  R.  737.  5  Esp.  75.  r 
Camp.  359.  3  Bsp.  65.  3  B.  &  C.  3a  4  D.  &  R.  648,  S.  C.  15  East,  38.  If  a  servant 
nsuallj  buys  for  his  master  on  credit,  and  the  servant  buys  some  things  without  the 
master's  onler,  the  master  will  be  liable;  for  the  tiadesman  cannot  posnbly  disdngnish 
when  the  servant  comes  by  order  for  him  or  not.  Stra.  506.  3  Esp.  N.  P.  Rep.  85,  114. 
I  Esp.  Rep.  350.    4  Eap.  174.    Peake,  C,  N.  P.  47. 

In  general,  if  a  party  acting  in  the  capacity  of  a  servant  or  avent  discloses  that  circum- 
stance, or  it  be  known  to  the  person  with  whom  he  contracted,  such  servant  or  agent  is 
not  liable  for  a  breach  of  the  contract  (13  Ves.  353.  15  East,  61,  66.  PtHey  Frinc.  and 
Agent,  146,)  even  for  a  deceitful  warranty,  (3  P,  Wms.  278,)  if  he  had  authority  from  his 
principal  to  make  the  contract,  3  P.  Wma.  379;  and  see  1  Chit,  on  Pleading,  4  ed.  14, 
But  if  a  servant  or  went  covenant  under  seal,  or  otherwise  engage  for  the  act  of  another, 
though  he  describe  himself  in  the  deed  as  contracting  for,  ano  on  the  behalf  of,  such 
other  person  (5  East,  148, )  or  he  contract  as  if  he  were  principal  (Stra.  995.  i  B.  &  P. 
368.  3  B.  &  A.  47.  a  D-  &  R.  307.  1  B.  &  C.  t6o,  S,  C.  i  Gow.  117.  i  Stark.  14.  2  East, 
143,)  be  is  personally  liable,  and  may  be  sued,  unless  in  the  case  of  a  servant  contracting 
on  behalf  of  ^vemment  ( i  T.  R.  171,  674.  i  Bast,  135,  581;)  so  if  a  servant  does  not 
pursne  the  principal's  anUiority  so  as  to  charge  the  principal,  he  will  be  personally 
liable  (i  Bg.  Abr.  30S.  3  T.  R.  361;)  or  where  he  acts  under  an  authority  which  he 
knows  the  master  caunot  give  (Cowp.  565,  566;)  so  where  a  servant  has  been  authorized 
by  his  master  to  do  an  act  for  a  third  party,  and  he  is  pnt  ia  possession  of  every  thing 


that  will  enable  him  to  complete  it,  and  he  neglects  so  to  do,  he  will  be  personally  liable 
"■  '    m  his  master  to  pav  A.,  and  ex- 


to  the  third  person;  as  if  a  servant  receives  money  from  h 


pressly  or  impliedly  enrages  to  pav  him,  the  latter  may  sue  him  on  his  neglect  to  pay  it, 
for  the  servant  is  considered  to  hold  it  on  the  party's  account  14  Bast,  590.  3  Roll, 
Rep.  441.  I  B.  &  A.  36.  I  J.  B.  Moore,  74.  3  Pnce,  58.  16  Vesey,  443-  5  Esp.  347. 
4  'Taunt.  34.  I  Stark.  123,  143,  150,  372.  1  H.  Bla.  218.  But  if  the  third  party  by  his 
conduct  shows  he  does  not  consider  the  servant  as  holding  the  money  on  his  account, 
the  agent  will  be  discharged  on  properly  appropriating  the  money  to  other  purposes 
before  he  is  called  upon  again  by  the  the  third  party  to  pay  it  over.  Holt  N.  P,  373. 
There  is  a  material  distinction  between  an  action  against  a  servant  for  the  recovery  of 
damages  for  the  non -performance  of  the  contract,  and  an  action  to  recover  back  a  specific 
sum  of  money  received  by  him;  for  when  a  contract  has  been  rescinded,  or  a  person  has 
received  money  as  servant  of  another  who  had  no  right  thereto,  and  has  not  paid  it  over, 
-n  action  may  be  sustained  against  the  servant  to  recover  the  money;  and  the  mere  p-~ 


ing  of  such  money  in  account  with  his  master,  or  making  a  rest  without  any  new  c^vdit 
given  to  him,  fresb  bills  accepted,  or  fiirther  sums  advanced  to  the  master  in  consequence 
of  it,  is  not  equivalent  to  the  payment  of  the  money  to  the  principal  (3  M.  &S.  344.  Cow- 
per,  565.  Stra.  480;)  but  in  general,  if  the  money  be  paid  over  before  notice  to  retain  it, 
the  servant  is  not  liable,  (Cowp.  565.  Burr,  1986.  Lord  Raym.  1210.  4T.  R.  553.  Stra. 
480.  Bui.  N.  P.  133.  10  Mod.  33.  3  Eap.  Rep.  507.  5  J.  B.  Moore,  105.  8  Taunt  737,) 
unless  his  receipt  of  the  money  was  obviously  illegal,  or  his  authority  wholly  void, 
(I  Camp.  396,  564.  3  Esp.  Rep.  153.  i  Stra.  480.  Cowp.  69.  1  Taunt,  359;)  where  per- 
sons received  money  for  the  express  j>urj>ose  of  taking  up  a  bill  of  exchange  two  days 
afler  it  became  due,  and,  upon  tendering  it  to  the  holders  and  demanding  the  bill,  find 
that  they  have  sent  it  back  protested  for  non-accei>tBnce  to  the  .persons  who  endorsed  it 
to  them,  it  was  held  that  such  persons,  having  received  fresh  orders  not  to  pay  the  bill, 
were  not  liable  to  an  action  by  the  holders  for  money  had  and  received,  when  upon  the 
bill's  being  procured  and  tendered  to  them  they  refused  to  pay_  the  money,  i  J,  B. 
Moore,  74,  and  14  East,  583,  590,  A  person  who  as  a  banker  receives  money  from  A.  to 
be  paid  to  B.  and  to  other  different  persons,  cannot  in  general  be  sued  by  B.  for  his  share, 
(i  Marsh.  Rep.  133;)  and  an  action  does  not  lie  against  a  mere  collector,  trustee,  or 
receiver,  for  the  purpose  of  trying  a  right  in  the  principal,  even  though  he  has  not  paid 
over  the  money.  4  Burr.  1985.  Paley,  361,  and  cases  there  cited.  1  Selw.  N.  F.  3  ed. 
78.  I  Camp.  396.  I  Marsh.  13a,  Holt,  C.  N,  P.  641,  An  auctioneer  and  stakeholder, 
who  are  considered  as  trustees  for  both  parties,  are  bound  to  retain  the  money  till  one  of 
them  be  clearly  entitled  to  receive  it;  and  if  he  unduly  pay  it  over  to  either  party  not 
entitled  to  it,  he  wil!  be  liable  to  repay  the  deposit  or  stake.  5  Bnrr.  3639.  But  in  a  late 
case  it  has  been  held,  that  whilst  the  stake  remains  in  the  hands  of  the  stakeholders, 
either  party  may  recover  back  from  him  his  share  of  the  deposit.     7  Price,  54. 

Servants  of  government  are  not  in  general  personally  liable,  and  an  officer  appointed 
by  government  avowedly  treating  as  an  agent  for  the  public  is  not  liable  to  be  sued  upon 
any  contract  made  by  him  in  that  capacity,  whether  under  seal  or  by  parol,  unless  he 
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stranger,  the  miister  shall  answer  for  his  Deglect:(42)  if  a  smith's  servant 
lames  a  horse(43)  while  he  is  shoeing  him,  an  action  lies  against  the 
master,  and  not  against  the  5ervant.(44)  But  in  these  cases  the  damage 
must  be  done,  while  he  is  actually  employed  in  the  master's  service;  other- 
wise the  servant  shall  answer  for  his  own  misbehavior.(45)     Upon  this 


173,  674.  I  Best,  135.  3  B.  &  A.  47.  3  j.  B.  Moore,  ^7,)  and  unless  the  public  tuonej 
actually  passes  throueh  bis  bands  or  that  of  bis  sfcnt,  for  the  purpose,  or  with  the  intent, 
that  it  should  be  appued  to  the  fulfilment  of  his  fiduciai;  undertakings,  he  is  not  person- 
ally liable.  3  B.  &  B.  375.  3  Meriv.  758.  i  East,  135,  583.  The  Bank  of  England  are 
the  servants  of  the  public,  and  liable  as  a  private  servant  for  any  breach  of  duty.  1  R.  & 
M.  sa-     3  Bingham,  393.  ■ 

In  some  cases  where  there  is  no  responsible  or  apparent  principal  to  resort  to,  the 
agent  will  be  liable;  as  where  the  commissioners  of  a  navigation  act  entered  into  an 
agreement  with  the  engineer  they  were  held  liable  (Pal.  251.  r  Bro.  Ch.  Rep.  lor. 
Hardr.  305;)  and  commissioners  of  highways  are  personally  liable  (or  work  thereOD, 
though  the  surveyor  is  not,  ( I  Bla.  Rep.  670.  Amb.  770;)  and  in  some  cases  the  agent 
alone  can  be  sued,  as  where  a  seller  chooses  to  give  a  distinct  credit  to  a  person  known 
to  him  to  be  acting  as  agent  for  auother,  (15  Eut,  63;}  and  a  sub-agent  cannot  sue  the 
principal  with  whom  he  had  no  privity.    6Taunt.  147.    i  Marsh.  500. — CeiTTv. 

(431  Young  V.  N.  Y.  C.  R.  R.  Co,,  30  Barb.  (N.  Y.)  339-34  (1859).  Echols  v.  Dodd, 
30  Tex.  196(1857).  Burton  v.  P.  W.  &  B.  R.  R.  Co.,4Har.  (Del.)  353  (1845).  A  peti- 
tion of  right  does  not  lie  to  recover  compensation  from  the  crown  for  damage  to  the 
property  of  an  individual,  caused  by  the  negligence  of  the  servants  of  the  crown.  Via- 
count  Qiuterbury  c  Att'y-Gen'l,  i  Phillips  (Cbancery),  306-15  (1843). 

A  driver  sent  by  the  owner  of  a  carriage  is  his  servant,  and  unless  the  hirer  causes 
the  driver  to  go  beyond  the  contract  of  hiring,  he  will  not  be  liable  for  the  acta  of 
the  driver  occasioning  injury  to  the  carriage  or  horses.  Hughea  v.  Boyer,  9  Watts, 
356  (J 840). 

The  Law  of  Carriers;  Angell,  Jj  513,  517  and  574. 

(43}  Browne  Actions  of  Law,  176  (1&43).  But  if  the  blacksmith's  servant  maliciously 
prick  the  horses  foot,  then  would  the  servant  and  not  the  master  be  liable  supposing  the 
master  did  not  direct  the  act,  and  did  not  knowingly  employ  a  servant  whom  be  knew 
was  addicted  to  such  displays  of  malice.     Wharton  Agency,  355(1876). 

Lathrop  v,  Thayer,  138  Mass.  466-9  (18S5).  That  the  principal  is  liable  for  the  agent's 
negligence  "even  though  it  be  tortious."  See  Johnson  v.  Bryan,  i  B.  Hon.  (Ky.)  393 
(i&t'  )<  A  fortiori  if  a  servant  commit  a  trespass  or  crime  by  the  command  or  encourage- 
ment of  his  master.     Wilkins  v.  Gilmore,  3  Hump.  (Tenn.)  141  [1840). 

(44)  The  latter  part  of  this  position  seem.s  questionable;  for  how  can  it  be  a  justiSca- 
tion  of  the  servant,  in  an  action  brought  against  him  by  a  stranger,  that  the  injury  wB* 
sustained  in  consequence  of  his  negligent  performance  of  the  lawful  orders  of  bis  master? 
In  I  Roll,  Abr.  95,  it  is  said  that  if  the  servant  of  a  tavern  sell  bad  wine  knowingly,  no 
action  lies  against  him,  for  he  only  did  it  as  servant  But  this  seems  certainly  not  to  be 
relied  on;  for,  as  this  case  is  put,  the  act  of  the  servant  is  a  wilful  wrong,  which  no  order 
of  his  master  will  justify  him  in  committing.  It  is  clear  that  the  negligent  servant  is 
liable  to  his  master  for  the  damages  which  the  master  may  have  paid  in  an  action 
brought  against  hitn  for  the  consequences  of  his  negligence;  and  it  would  be  extraordi- 
nary if  the  master's  supposed  commands  were  a  jusUfication  as  against  third  persons  and 
not  against  himself.— Coi,eridgk. 

This  general  doctrine  is  also  found  i  Roll.  Abr.  95,  but  no  confirmation  appears  in  the 
modern  books.  That  case  would  tie  against  the  master  is  undoubted,  and  that  the  mas- 
ter would  be  entitled  to  recover  the  damages  paid  by  him  gainst  his  servant  is  also 
undoubted;  but  there  is  less  reason  for  denying  the  primary  Viability  of  the  servant  for 
croisa  negligentia,  since  circuity  of  action  wotud  thereby  l>e  avoided.  The  ground  of 
presumed  non-liability  of  the  servant  might  be  this,  namely,  that  between  the  stranger 
and  the  servant  there  was  no  contract,  egress  or  implied,  to  perform  the  work  skilfully, 
but  between  the  master  and  him  there  was.  This  view  of  the  question  might,  perhajis, 
obviate  in  some  degree  the  doubt  expressed  by  a  judicious  editor  of  the  Commentaries. 
See  n.  14,  p.  431,  vol.  i.  Col erid^' 3  edition. — Chitty. 

Where  an  iinury  is  sustained  in  consequence  of  a  servant's  negligent  performance  of 
the  lawful  orders  of  his  master,  or  by  reason  of  his  misconduct,  negligence  or  default 
while  acting  under  authority  delegated  to  him  in  his  master's  business,  an  action  lies 
against  either  the  master  or  the  servant  Barbour  on  Parties  to  Actions  (sd  ed.)  344, 
and  authorities  collected  there. 

(45)  A  corporation  is  not  liable  for  the  wilful  act  of  its  marshal  interfering  with  certain 
work  being  done  under  contract  for  the  city,  unless  it  be  shown  be  acted  by  its  direction. 
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principle,  by  the  common  law,(/)  if  a  servant  kept  his  master's  fire  negli- 
gently, so  that  his  neighbor's  house  was  burned  down  thereby,  an  action  lay 
against  the  master;  bemuse  his  negligence  happened  iu  his  service:  otherwise, 
if  the  servant,  going  along  the  street  with  a  torch,  by  negligence  sets  fire  to  a 
house;  (46)  for  there  he  is  not  in  his  master's  immediate  service;  and  must 
himself  answer  the  damage  personally.  But  now  the  common  law  is,  in  the  for- 
mer case,  altered  by  statute  6  Anne,  c.  3 1 ,  sec.  3,  which  ordains  that  no  action 
shall  be  maintained  against  any,  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin:  for  their  own  loss  is  sufficient  punishment  for  their  own 
or  their  servant's  carelessness.  (47)  But  if  such  fire  happens  throtigh  negli- 
gence of  any  servant,  whose  loss  is  commonly  very  little,  such  servant  shall 
forfeit  100/.,  to  be  distributed  among  the  sufferers;  and  in  default  of  peyment 
shall  be  committed  to  some  workhouse,  and  there  kept  to  hard  labor  for 
eighteen  months.(OT)(48)  A  master  is,  lastly,  chargeable  if  any  of  his 
family  layeth  or  casteth  any  thing  out  of  his  house  into  the  street  or  commoD 
highway,  to  the  damage  of  any  individual,  or  the  common  nuisance  of  bis 
majesty's  liege  peopIe:(«)  for  the  master  hath  the  superintendence  and 
charge  of  all  his  household.  And  this  also  agrees  with  the  civil  law;(i7) 
whi<±  holds  that  the  paUr  familias,  in  this  and  similiar  cases,  ' '  ob  alleriua 
cutpam  lenelur,{^ci)  sive  servi,  sive  lideri."($6) 

II)  Noj'i  Uiz.  c  44.  the  nilKren;  or,  If  he  wu  not  able  to  psj,  wH  to 

(m)  Upon  a,  ilmllar  prlodple.  bytbe  law  of  ths  auSer  &  corpnnl  punUunent 

twelve  ubiea  et  Rome,  a  penon  b/wboee  negll-         (n)  Nor'*  Hex.  c  44. 

gence  any  flra  befan  vu  bound  lo  pay  doubl«  to         (a)  9.  th  3, 1.   Inn.  4,  G,  1. 

Resdy  tr.  Mayor  etc.,  6  Ala.  iaj-iS  (1844).  House  v.  Mainhall,  t8  Mo.  36S  (1853J; 
also  Cautsell  v.  Caldwell,  3  Head.  (Tenn.)  4713  (1859).  Story  on  Agency,  531  (6  ed. 
tS6i).  As  a  general  rule  the  agent  is  liable  to  third  persons  for  nis  own  misfeasances  and 
positive  wrongs,  but  not  for  non-feasances  or  omissions  of  duty  in  the  course  of  his 
employment — for  these  he  is  liable  to  his  employer;  there  being  in  these  cases  no 
privity  between  the  agent  and  third  persons,  therefore  the  general  toaxim  in  snch  cases 
of  pnvate  agency  is  respondeat  superior.  Barriman  v.  Stowe,  57  Mo.  ()3  (1874).  A  lot 
owner  was  held  not  to  be  liable  where  the  builder  in  sole  charge  negligently  left  open 
a  hole  in  the  sidewalk.     Clark  v.  Pry,  8  O.  S.  359-78  (1858). 

(46)  Innkeepers  are  not  liable  for  horses  and  wagons  of  gnests  destroyed  by  fire 
without  any  neeligencc  on  the  part  of  their  servants.  Cutler  v.  Bonney,  30  Mich.  i6> 
( 1874).  An  innkeeper  is  an  insurer  of  the  goods  of  the  guest  and  bound  to  keep  them 
safe  from  burglars  vrithin  or  without.  Mateer  v.  Brown,  i  Bennett  (Cat)  319  U^)- 
Webbs  Pollock  on  Torts  (Amer.  ed.  1894)  616,  note. 

(47)  Smith  Land.  &  Ten.  353  TAmer.  ed.  1856).  For  an  illustration  of  what  negligent 
firing  of  one's  own  house  by  wuich  another  is  injured,  entails  a  liabilitv,  see  act  of  14 
Geo.  III.  chap.  78,  sec.  86,  Gaston  v.  Watd,  19  Q.  B.  Rep.  Up.  Can.  586-9  (Robinson, 
1861);  1  Beven  on  Negl.  593  (2  ed.  1895).  Ivsnsiag  v.  Stone,  37  Barb,  (N.  Y.)  15-18 
{i86z).  Liability  for  negligent  setting  of  firfi  will  be  excused,  where  the  force  of  the 
wind  carried  the  fire  to  another's  building.  Penn.  Co.  v.  Whitlock,  99  lud.  1&-30 
(1884). 

(48)  Repealed  by  stat.  14  Geo.  IIL,  which  re-enacted  the  provision  found  in  stat  6 
Anne,  c.  3.— ChiTTy. 

i49)  ["  Isheld  accountable  for  the  fault  ofanother,  whether  of  bisservant,  orhischild."] 
50)  A  master  is  liable  to  be  sued  for  the  injuries  occasioned  by  the  neglect  or  unskil- 
Inlness  of  his  servant  whilst  in  the  course  of  his  empli^ment,  though  Uie  act  was  <ib- 
vioualf  tortious  and  against  the  master's  consent;  as  for  fraud,  deceit,  or  any  other 
wron^nl  acts,  i  Salk.  189.  Cro.  Jac.  473.  i  Stra.  653,  Roll.  Abr.  95,  i,  15.  i  East, 
106.  1  H.  Bla.  44a-  3  Wils.  %ix.  2  Bla.  Rep.  845;  sed  vid.  Com.  Dig.  tit-  Action  on  the 
case  for  deceit,  B.  A  master  is  liable  for  the  servant's  negligent  driving  of  a  carriage  or 
navigating  a  ship,  (i  East,  105.)  or  for  a  libel  inserted  in  a  newspaper  of  which  the 
defendant  was  a  proprietor,  i  B.  &  P.  409.  The  master  is  also  liable  not  only  for  the 
acta  of  those  immediately  employed  by  him,  but  cveu  for  the  act  of  a  sub-agent,  however 
remote,  if  committed  in  the  course  of  his  service,  (i  B.  &  P.  404.  6T.  R.  411;)  and 
a  corporate  compnuyare  liable  to  be  sued  forthe  wrongful  act  of  their  servants,  (3  Camp 
403;)  when  not,  see  4  M.  &  S.  37.  But  the  wrongfbl  or  unlawful  acts  must  be  committed 
in  tlie  course  of  the  servant's  employment,  ana  whilst  the  servant  is  acting  as  such; 
therefore  a  person  who  hires  a  post-chaise  is  not  liable  for  the  negligence  of  uie  driver, 
bat  the  action  must  be  against  the  driver  or  owner  of  tbe  chaise  and  horses,  (5  Esp.  35. 
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^432]        *We  may  observe,  that  in  all  the  cases  here  pnt,  the  master  may 
be  frequendy  a  loser  by  the  trost  reposed  in  his  servant,  but  never 

Laugher  V.  Pointer,  4  B.  &  C;  aed  vid.  i  B.  &  P.  409.)  'tid  it  ahonld  Be«in  be  would  be 
liable  if  the  cbaiae  and  not  tbe  coacbnuui  or  boncB  were  hired.  4  B.  &  A.  590.  A  mas- 
ter ii  not  in  general  liable  for  tbe  criminal  acta  of  his  aerrant  wilfully  cominitted  by 
him,  (3  Stra.  ^5.  29  Hen.  VI.  54;)  neither  ii  he  liable  if  the  servant  wilfully  commit 
an  injury  to  another;  asif  a  servant  wilMly  drives  his  master's  carriage  against  another's, 
or  ride  or  beat  a  distress  taken  damages  feasant.  I  Bast,  106.  Rep.  T.  H.  87.  t  Wils. 
317.  I  Salk.  382.  2  Roll.  Abr.  533.  4  B.  &  A.  S9a  In  some  cases,  however,  where  it 
is  the  duty  of  tbe  master  to  see  that  the  servant  acts  correctly,  he  may  be  liable  crimi- 
nally for  what  tbe  servant  baa  done;  aa  where  a  baker's  servant  introduced  noxious 
materials  in  his  bread.  3  M.  &  S.  11.  i  Ld.  Raym.  364.  4  Camp.  u.  However,  on 
principles  of  public  policy,  a  sheriff  Is  liable  civilly  for  the  trespass,  extortion,  or  other 
'wilfnl  misconduct  ofhis  bailiff,    a  T.  R,  154.    3  Wils,  317.    8  T.  R.  431. 

A  servant  cannot  in  general  be  sued  by  a  third  peiion  for  any  neglect  or  non-feasance 
which  he  is  ^ilty  of  wLen  it  is  committed  on  beualf  of,  and  under  Hie  expressed  or  Im- 
plied autbonty  of,  his  master;  thus  if  a  coachman  lose  a  parcel,  his  master  is  liable,  and 
not  himself.    la  Mod,  488.     Say.  41.     RolL  Abr.  94,  pi.  5.     Cowp.  403.     6  Moore,  47.  So 


s  not  liable  for  deceit  in  the  sole  of  goods,  or  for  a  false  warranty.  Com.  Dig. 
Actiou  sur  case  for  deceit,  B.  3  P.  W.  379.  Roll.  Abr.  05.  But  he  is  liable  for  all  tor- 
tious acts  and  wilful  trespasses,  whether  done  by  the  authoritv  of  tbe  master  or  not.  13 
Mod.  488.  I  Wils.  338.  Say.  41.  3  Mod.  34a.  6  Mod.  aia.  6  East,  540.  4  M.  &  S. 
359.  5  Burr.  3687.  6  T.  R.  30a  3  Wils.  146.  And  in  every  case  where  a  master  has  not 
power  to  do  a  thing,  whoever  does  it  by  his  command  is  a  trespasser,  (Roll.  Abr.  90-) 
and  this  though  the  servant  acted  in  total  ignorance  of  his  master's  right.  la  Mod.  448, 
^xiAs-ipra.  a  Roll.  Abr.  431.  And  an  action  may  in  some  cases  be  supported  agaiost  a 
servant  for  a  mitdeasance  or  malfeasance;  thus  if  a  bailiff  voluntarily  suffer  a  pris- 
oner to  escape,  he  would  be  liable.  13  Mod.  4S6.  I  Mod.  309.  i  Salk.  tS.  i  Lord 
Raym.  655. 

It  is  a  genera)  rule  that  no  action  is  sustainable  against  an  intermediate  agent  fordam- 
»St  occasioned  by  the  negligence  of  a  sub.agent,  unlesssucb  intermediate  agent  person- 
ally interfered  and  caused  the  injury.  6T.R.411.  iB.  &  P.  405,  411.  Cowp.  406.  a 
B.  &  P.  438.    6  Moore,  47.     a  P.  &  R.  33,— ChitTY. 

A  master  is  civilly  responsible  for  injuries  occasioned  by  the  tortious  acta  of  his  ser- 
vant in  the  course  of  his  employment,  although  in  disobedience  of  the  master's  orders, 
(Philadelphia  and  Reading  Railroad  v.  Derby,  14  Howard,  468,)  if  not  done  in  wilful  dis- 
regard of  those  orders.     Southwick  v.  Estes,  7  Ciiahing,  385. 

To  render  an  employer  responsible  for  the  fault  or  negligence  of  his  employe,  the 
injury  complained  ot  must  arise  in  the  course  of  the  execution  of  some  service  lawful  in 
itself,  but  negligently  or  unskilfully  performed.  For  the  wanton  violation  of  law  by  a 
servant,  although  occupied  about  the  busiueasof  his  employer,  such  servant  is  alone  re- 
sponsible.    Moore  v.  Sanbome,  3  Michigan,  519. 

Where  a  master  uses  due  diligence  in  tbe  selection  ol  competent  and  trusty  servants, 
and  furnishes  them  with  suitable  means  to  perform  the  service  in  which  he  employs 
them,  he  is  not  answerable  to  one  of  them  for  an   injury  received   by  him  in  conse- 

Sience   of  tbe  carelessness  of  another,  while  both  are  engaged   in  the   same  service, 
arwell  v.  Boston  and  Worcester  Railroad,  4  Mete.  49.     Brown  v.  Maxwell,  6  Hill,  59a. 
Hayes   v.  Western  Railroad.  3    Cusfa.  370.      Coose  v.   Syracase  and  Utica  Railroad,    1 
Selden,  493.    Sherman  v.  Railroad,  15  Barbour,  574.  Walker  v.  Bulling,  33  Alabama,  394. 
In  Bu^  V-  Steinman,  i  Bos.  &.  Pull.  404,  A.  contracted  with  B.  to  repair  a  house,  and 
B.  contracted  with  C.  to  do  the  work,  and  C  contracted  with  D.  to  fumisb  the  materials, 

ouse  and  placed  it  in  the  road, 

s  held  that  A.  was  answerable 

for  the  damage,  on  the  ground  that  all  the  contracting  parties  were  in  his  employment. 

The  authority  of  this  last-cited  cose  has  been  much  questioned,  both  in  Bngland  and 
this  country.  The  difficulty  lies  in  determining  with  certainty  and  precision  where  tbe 
relation  of  master  and  servant  exists.  The  line  bas  not  yet  been  drawn  satisfactorily. 
It  is  clear  that,  if  I  employ  a  mechanic  or  manufacturer  to  do  a  specific  piece  of  work 
for  me, — as  a  tailor  to  make  me  a  coat,  or  cabinet-maker  to  make  me  a  chair  or  table, 
— for  which  I  am  to  pay  him,  when  finished  and  delivered,  be  is  not  my  servant  in  such 
a  sense  that  I  am  responsible  for  injuries  to  third  persons  from  his  negligence  while 
doing  the  work.  On  the  other  hand,  if  I  hire  a  man  to  drive  my  carriage  or  to  dig  my 
garden,  it  matters  not  bow  he  is  paid,  he  is  my  servant,  and  I  am  liable  for  him.  Quar- 
man  v.  Burnett,  6  M.  &  W.  499.  Blake  v.  Ferris,  I  Selden,  48.  Wherever  the  employee 
exercises  a  distinct  independent  employment,  as  that  of  a  public  licensed  drayman  or 
hackman,  and  is  not  under  the  immediate  control,  direction,  or  supervision  of  the  em- 
ployer, the  latter  is  not  liatde.    De  Forrest  v.  Wright,  2  Michigan,  368.    On  the  other 
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can  be  a  gainer;  he  may  frequently  be  answerable  for  his  servant's  misbe- 
havior, but  never  can  shelter  himself  from  punishment  by  laying  the  blame 

band,  a  railroad  corporation  has  been  lield  responsible  for  the  negligence  of  workmen, 
altbough  they  were  employed  by  an  individual  who  had  contractM  to  constiuct  a  por- 
tion orthe  road  for  a  stipulated  sum,  the  work  being  done  by  the  direction  of  tlie  cor- 
K ration.  Lowell  d.  Boston  and  Lowell  Railroad,  33  Pick.  34.  It  has  been  supposed, 
werer,  that  a  distinction  is  to  be  made  in  regard  to  the  management  of  real  estate, 
and  that  the  owner  thereof  ought  to  be  held  responsible  for  injuries  resulting  from  n^- 
ligence  about  it,  though  occasioned  by  others  not  standing  to  him  in  the  relation  of  ser- 
vants. But  this  view  has  not  met  with  general  approbation.  See  casesdted  in  the  last  edi- 
tion of  Kent,  vol.  3,  p.  >Si,  note.  The  case  of  Bush  v.  Steinman  can  only  be  sustained  on 
the  ground  of  a  nuisance,  an  obstruction  to  the  highway,  forwhich  undoubtedly  the  owner 
is  responsible  civiliter. 

The  general  owner  of  real  estate  is  not  answerable  for  acta  of  carelessness  or  negligence 
committed  upon  or  near  his  premises  to  the  injury  of  others,  if  the  conduct  of  uie  onsi- 
aeas  which  caused  the  injury  was  not  on  his  account,  nor  at  his  expense,  nor  under  his 
orders  and  efficient  control.     Eaxle  v.  Hall,  a  Mete.  353.— Shars wood. 

The  servant  is  treated  as  talcing  upon  himself  all  the  risks  ordinarily  incident  to  the 
business,  and  amoi^  these  risks  are  those  incident  to  the  careless  or  wrongful  acts  of  co- 
jervants.  This  doctrine  was  first  announced  in  the  year  1S41  in  the  case  of  Murray  r. 
Railroad  Company,  i  McMullan  {So,  Ca.)  385,  although  previously  thereto  in  England, 
In  Priestly  v.  Fowler,  3  M.  and  W.  r,  a  similar  principle  was  adopted  by  the  court  in 
reference  to  appliances  of  the  business.  In  the  South  Carolina  case  the  plaintiff  was  a 
Srewan  in  the  employ  of  the  defendants,  and  while  so  employed  was  iniured  by  the 
negligence  of  an  engineer  also  in  theemploy  of  the  defendants.  It  was  held  by  the  court 
that  no  recovery  could  be  had,  as  injuries  resulting  from  the  carelessness  of  a  fellow-ser- 
irant  were  among  the  risks  incident  to  the  service.  Evans,  J.,  said:  "  With  the  plaintiff, 
the  defendant  contracted  to  pay  him  for  his  services.  Is  it  incident  to  this  contract  that 
the  company  should  guarantee  him  against  the  negligence  of  his  co-servant  ?  It  is  admitted 
that  he  takes  upon  himself  the  ordinary  risks  of  his  vocation.  Why  not  the  extraordinary 
mes  t  Neither  are  within  his  contract,  and  I  can  see  no  reason  for  adding  this,  to  the 
ilready  known  and  acknowledged  liability  of  a  carrier  without  a  single  case  or  precedent 
to  sustain  it  The  engineer  no  more  represents  the  company  than  the  plaintiff.  Each  in 
tiu»        ■     '  ■"  '  ' 


luties.  If  the  fireman  neglects  his  work  the  engineer  stands  still  for  want  of  steam;  if 
the  engineer  neglects  his  every  thing  runs  to  riot  and  disaster.  //  seems  to  me,  it  is  on 
Uie  part  of  sev^al  agents  a  joint  undertaking  where  each  one  stipulates  for  t/u  perform- 
tnce  of  his  several  part.  They  are  not  liable  to  the  company  for  the  conduct  of  each 
ither,  nor  is  the  company  liable  to  one  for  the  conduct  of  another;  and  as  a  general  rulet 
would  say  that  when  there  was  no  fault  in  the  owner,  he  would  be  liable  only  for  wages 
to  his  servants." 

Thus  it  will  be  seen,  that  the  court  in  this  case,  was  the  pioneer  in  this  new  depoitore, 
ind  essentially  laid  the  foundation  for  the  doctrine  that  has  since  been  adopted,  both  in 
England  and  in  all  the  States  of  this  country,  as  the  true  rule  in  all  such  cases.  The 
lext  year  in  Massachusetts,  the  case  of  FarweU  v.  Beaton  etc  R.  R.  Co,  4  Mete.  (Mass.) 
19,  in  a  similar  case  the  same  rule  was  announced  by  Story,  ^.,  in  an  opinion  that 
los  been  regarded  as  one  of  the  most  masterly  and  unexceptionable  that  ever  ema- 
nated from  the  pen  of  that  able  jurist,  and  which  has  been  cited  by  the  courts  of  Eng- 
land and  this  country,  as  well  as  by  text  writers,  with  approval.  The  great  weight 
jiven  to  that  jurist's  opinion  upon  any  legal  question,  combined  with  the  ezhansbve 
:eview  of  the  relation  and  liabilities  of  master  and  servant  into  which  the  learned  judge 
entered,  threw  the  South  Carolina  case  into  comparative  obscurity,  and  courts  as  well  as 
;eit  writers  have  erroneously  credited  him  with  being  the  founder  of  the  doctrine,  when 
n  fact  it  was  but  a  reaffirmance  of  the  rule  less  elaborately  and  ably  set  forth  by  Evans, 
J.  In  1850,  in  Hutchinson  v.  Railway  Co.,  5  Exeh.  343,  the  English  courts  adopted  the 
Bme  rule,  not  referring,  however,  to  cither  of  the  American  cases,  and  evidently  being 
gnorant  that  a  similar  doctrine  had  been  held  in  diis  country;  and  the  same  rule  was  also 
ipon  the  same  day,  applied  in  the  same  court  in  the  case  of  Wigmore  v.  J.  5  Exch.  354 
.1850).  In  [858  the  Scotch  courts  after  a  very  elaborate  awumentadopted  therulein  the 
»se  of  Bartonshill  Coal  Co.  v.  Reid,  3  Macqueen  (Sc,),  166,  and  now  oy  a  multitude  of 
knthorities,  English,  American  and  Scotch,  this  has  became  the  well  established  and 
invariable  rule  of  law,  subject  to  the  exception  that  the  master  has  not  himself  been 
juilty  of  negligence  contrihating  to  the  injury,  either  in  the  selection  of  servants,  the 
:hoice  of  materials,  or  the  implements  with  which  the  business  is  conducted.  The  rule 
nay  be  stated  thus:  The  master  cannot  be  held  chargeable  to  his  servant  unless  he  is 
:haTgeable  with  negligence  in  some  matter  that  he  has,  expressly  or  impliedly,  contracted 
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on  his  ageDt.(5t)  The  reason  of  this  is  still  uniform  and  the  same;  that  the 
wrong  done  by  the  servant  is  looked  upon  in  law  as  the  wrong  of  the  master 
himself;  and  it  ts  a  standing  maxim,  that  no  man  shall  be  allowed  to 
make  any  advantage  of  his  own  wrong. 


CHAPTER  XV. 

OF  HUSBAND  AND  WIFE. 


ThB  second  private  relation  of  persons  is  that  of  marriage,  which  includes 
the  reciprocal  rights  and  duties  of  husband  and  wife;  or,  as  most  of  our  elder 
law-books  call  them,  of  haron  and  feme.  In  the  consideration  of  whidi  I 
shall  is  the  first  place  inquire,  how  marriages  may  be  contracted  or  made; 
shall  next  point  out  the  manner  in  which  they  may  be  dissolved;  and  shall, 
lastly,  take  a  view  of  the  legal  effects  and  consequence  of  marriage. 


with  th«  servant  to  do.  Unless  he  has  contracted  with  them  or  must  be  understood  so  to 
have  done,  to  execute  bis  work  in  person,  or  to  oveisee  its  execntion,  he  may  lawfully 
intrust  the  execution  of  the  work,  as  well  as  the  exercise  of  oveTsight  over  it,  to  another, 
and  the  servant,  when  he  enteia  his  employ,  is  treated  as  taking;  all  the  risks  oidinarily 
incident  to  the  business,  in  the  manner  in  which  it  is  apparently  conducted  by  his  em* 
ployer.  But  while  the  master  is  oot  bound  to  execute  or  oversee  the  work  himself,  yet 
he  is  bound,  and  this  is  an  implied  provision  in  all  contracts  of  hiring,  to  select  proper 
and  competent  persons,  and  to  fiimi^  them  with  adequate  materials  and  resources  for  the 
work,  and,  when  he  has  done  that,  his  obligations  to  the  servant  are  discharged.  Momer 
».  111.  Central  R.  R.  Co.  15  111.550(1853).  Ill  Central  R.R.  Co  k.Cox,  ai  111  24(1858), 
Chicago  etc.  R.  R.  Co.  v.  Keefe,  47  III.  108  (1868).  Same  v.  Murphy,  53  Id.  336  ( 1869). 
C.  B.  and  Q.  R.  R.  Co.  v.  Gregory,  58  III.  273  (1871).  Wright  «.  N.  Y.  Central  Co.  35 
N.  v.  363  (1862].  Hoyden  11  Smithville  Mfg.  Co.  39Conn.  548  (1861).  Noyes  v  Smith, 
38  Vt.  56  (185s).  Lalor  v.  Chicago  etc.  R.  R.  Co  43  111.  401  (1869).  Gilman  v.  Eastern 
R.  R.  Co.,  10  Allen  (Mass.)  338  (1865).  Hard  i».  Vt.  and  Canada  R.  R.  Co.,  32  Vt  473 
(i860).  Beaulien  v.  Portland  Co.,  48  Maine,  295  J1860).  Moss  v.  Pacific  R.  R.  Com- 
pany, 49  Mo.  167  (1871).  Harper  v.  Indianapolis  etc  R.  R.  Co.  47  110.567(1870). 
Gillshanon  v.  Stony  Brook  R.  R.  Co.,  loCush.  (Mass.)  328  (1852).  Brothers  v.  Canter, 
52  Mo.  373  (1873).  Coon  V.  R.  R.  Co.,  5  N.  V,  49a  (1851).  Russell  v.  R.  R.  Co.,  17  Id. 
134  (1858).  Boldt  V.  R.  R.  Co.,  18  Id.  432  (1859).  Sherman  v.  R.  R.  Co.,  17  Id.  153 
(1858).  Ryan  v.  Cumberland  Ry.  Co.,  36  Fa.  384  (1854).  Frazier  v.  R.  R.  Co.,  38  Fa. 
104  {1857).  CaUwissa  R.  R.  Co.  v.  Armstrong,  49  U.  184  (1865).  O'Donnell  v.  R.  R. 
Co.,  40  Id.  479  (1861).  Wilson  v.  R.  R.  Co.  18  Ind.  236  (1862).  R.  R.  Co.  v.  Tindall, 
13  Ind.  366  (1859).  Mannville  v.  R.  R.  Co.,  11  Ohio  St.  417  (i860).  Law  of  Master  and 
Servant;  Wood,  813  et  uq. 

(51}  "Public  carriers  of  passengers  not  only  engage  for  the  competent  skill  of  their 
employes,  bnt  forits  faithful  and  continued  application."  Gillenwater  f.  M.  &  I.  R.R. 
Co.,  5  Ind.  340-341  (i8s4).  As  to  the  various  questions  arising  out  of  the  liability  of 
the  co-employe  see  116  U.  S.  642  (1885).  81  N.  Y.  516.  112  N.  Y.  643  (1889).  109U.S. 
d78  (1883).  121  U.  S.  637  (i836).  144  Mass.  516  (1887).  See  also  135  Mass.  209  (1883). 
Ill  N.  Y.  188  (1888).  A  railway  company  is  not  liable  for  the  act  of  a  contractor's 
servant  where  the  contractor  has  independent  control,  although  subordinate  in  some 
sense  to  the  general  design  of  the  work.  Thus,  where  a  railroad  is  bein^  constructed  and 
is  in  the  exchimve  possession  of  and  operated  by  a  contractor  for  its  construction,  and  the 
_ii J -.  .u.  t: —  4.1..  : ;_„ 1_: — j  _r  — ^  committed,  has  no  control 
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law  considers  marriage(i)  in  no  other  light  than  as  a  civil  con- 
The   holiness  of    the   matrimonial   state   is   left   entirely   to  the 

cal  law:  the  temporal  courts  not  having  jurisdiction  to  consider 
marriage   as  a   sin,   tut  merely  as  a  civil  inconvenience.     The 

Qt  therefore,  or  annulling,  of  incestuous  or  other  unscriptural 
is  the  province  of  the  spiritual  courts;(3)  which  act  pro  salute 

Cord  Mar.  Worn,  (a  ed.  18S5}  p.  19,  and  note  Town  of  Londonderry  v.  Town 
a  N.  H.  368-79  (iSlo)-  Also,  Ibid  p.  6,  that  tnarriBge  b  a  connderation  for 
t  of  marriage.  A  contractof  marnage^W  iw6arf<'^«wiW,  withoutany  re- 
mony  by  a  person  in  holy  orders,  does  not  constitute  a  valid  marriage  eitber  by 
I  or  statute  law  of  Ireland,  although  followed  by  cohabitation,  nor  is  a  con- 
)  nature,  snch  a  marriage  dejado,  as  if  followed  by  a  subsequent  solemnized 
ith  another,  will  support  an  indictment  for  bigatny.  Regina  v.  Milles,  Jebb 
iah  Rpt.  319-239  (1342).  Even  before  a  justice  of  (he  peace  acting  outside  of 
for  which  he  was  commissioned,  competent  parties  may  by  words  in  the  pre- 
oatract  marriage.  Pearson  v.  Harvey,  6  Hal.  (N.  J.)  12-18  (1819).  Amar- 
en  two  Choctaw  Indians,  entered  into  according  to  the  laws  and  customs  of 
ind  where  such  laws  and  customs  were  in  force,  is  valid  in  Alabama,  the  laws 
e  having  extended  over  the  territory  where  the  parties  lived.  Wall  v.  Wil- 
Vla.  48-51  (1845). 

fore  an  adton  is  sustainable  for  a  breach  of  promise  lo  marry  where  the  con- 
Ty  was  mutual,     i  Roll.  Abr.  aa,  i,  5.     i  Sid.  i8a     i  Lev.  147.    Garth.  467. 

And  though  one  of  the  parties  be  an  infant,  yet  the  contract  will  be  bind- 
other,     a  Stra.  937.     The  action  is  suatainable  hy  a  man  against  a  woman. 

I  Salk.  34.    5  Mod.  511.     But  an  executor  cannot  sue  or  be  sued,     a  M.  & 


>ect  to  the  evidence  to  prove  the  contract  of  marriage,  it  has  been  held  in  a 
the  promise  of  the  man  was  proved,  and  no  actual  promise  of  the  womao, 

ce  of  tier  carrying  herself  as  consenting  and  approving  his  promise  was  saffi- 

ilk.  16.     I  Salk.  24,  n.  b, 

re  A.  steted  to  the  father  of  the  plaintiff  that  he  had  pledged  himself  to  marry 

r  in  MX  months,  or  in  a  montu  after  Christmas,  it  was  considered  evidence 
a  jury  might  infer  a  promise  to  marry  generally,  the  proof  varying  from  the 

11  the  declarations  of  a  more  particular  promise,     i  Stark.  8a. 

Mjuity  lies  to  tx>mpel  the  defendant  to  disclose  whether  he  promised  to  marry. 

1.4a. 

party  give  to  the  other  something,  as  money,  etc.,  which  is  accepted  in  satis- 

le  promise,  it  is  a  good  discharge  of  the  contract.     6  Mod.  156. 

ended  husband  or  wife  turns  out  on  inquiry  to  be  of  bad  character,  it  is  a  suf- 

ice  for  rescinding  the  engagement;  but  a  mere  suspicion  of  sucji  bet  is  not 
P.  151.     4  Esp,  Rep.  256. 

1  equity,  or  other  proceeding,  is  sustainable  to  compel  the  specific  perform- 

'o  marry;  and  the  4  Geo.  IV.  c.  76,  s.  37,  enacts  that  marriage  shall  n-' 


id  in  anyecclesiastical  court  in  performance  of  any  contract;  consequently,  the 
remedy  is  an  action  at  law  to  recover  damages  for  the  breach  of  contract 
:  as  well  here  to  observe  that  our  law  favors  and  encourages  tawfiit  marriages; 
contract  in  restraint  of  marriage  is  ill^al,  as  being  against  the  sound  policy 

wager  that  the  plaintiff  would  not  marry  within  six  years  was  holden  to  be 
ast,  33.  For  although  the  restraint  was  partial,  yet  the  immediate  tendency 
[tract,  as  far  as  it  went,  was  to  discourage  marriage,  and  no  circumstances 
I  show  that  the  restraint  in  the  particular  instance  was  prudent  and  proper; 
rther,  4  Burr.  2235.  2  Vem.  102,  215.  2  Eq.  Ca.  Ab.  348.  1  Atk.  387.  3 
10.     10  Ves.  429.     I  P.  Wms.  181.     3  M.  &  S.  463. 

ther  hand,  contracts  in  procnration  of  marriage  are  void,  at  least  in  equity. 
>.  47.  3  Ch.  Rep.  18.  3  Lev.  411.  2  Chan  Ca.  170.  i  Vem,  413.  i  Ves. 
L.  566.  Show.  P.  C.  76-  4  Bro.  P.  C.  144.  8vo  ed.  Co.  Litt.  206.  b.  Forrest 
indsemble  it  would  be  so  at  law.  3  Wils.  347.  i  Salk.  156,  ace.  Hob.  10,  cont 
ispiring  to  procure  the  marriage  of  a  ward  in  chancery  by  undue  means  are 
nly  to  be  committed,  but  to  Iw  indicted  for  a  conspiracy.    3  Vea.  St  B.  173 

iuriadiction  is  now  exercised  by  the  Court  for  Divorce  and  Matrimonial  Cases, 
1857  Sch.  Dom.  Rel.  26  (3  ed.  1883.)    It  seems  to  be  well  settled  that  a  pi«- 
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ani«xf.(a)(4)  And,  taking  it  in  this  civil  light,  the  law  treats  it  as  it  does 
all  other  contracts:  allowing  it  to  be  good  and  valid  in  all  cases,  where  the 
parties  at  the  time  of  making  it  were,  in  the  first  place,  willing  to  contract; 
secondly,  able  to  contract;  and,  lastly,  actually  did  contract,  in  the  proper 
forms  and  scdemnities  required  by  law. 

♦First,  they  must  be  willing  to  contract.     "  Consensus,  non  amcu-     [*434 
titvsXb)  fa^t  nuptias,"(fi)  is  the  maxim  of  the  civil  law  in  this 
case:(^)   and   it  is  adopted  by  the  common  lawyers, (r)  who  indeed  have 
borrowed,  especially  in  ancient  times,  almost  all  their  notions  of  the  legiti- 
macy of  marriage  from  the  canon  and  civil  laws.(7) 

Secondly,  they  must  be  able  to  contract.  In  general,  all  persons  are  able  to 
contract  themselves  in  marriage,  unless  they  labor  under  some  particular  disa- 
bilities and  incapacities.   What  those  are,  it  will  be  here  our  business  to  inquire. 

Now  these  (Usabilities  are  of  two  sorts:  first,  such  as  are  canonical,  and 
tlierefore  sufficient  by  the  ecclesiastical  laws  to  avoid  the  marriage  in  the 
spiritual  court;  but  these  in  our  law  only  make  the  marriage  voidable,  and 
not  ipso  /ado  void,  until  sentence  of  nullity  be  obtained.  Of  this  nature  are 
precontract;  consanguinity,  or  relation  by  blood;(8)  and  affinity,(9)  «■ 
relation  by  marriage;  and  some  particular  corporal  infirmities.  And  these 
canonical  disabilities  are  either  grounded  upon  the  express  words  of  the 
divine  law,  or  are  consequences  plainly  deducible  from  thence:  it  therefore 
being  sinful  in  the  persons  who  labor  under  them,  to  attempt  to  contract 
matrimony  tt^ether,  they  are  properly  the  object  of  the  ecclesiastical  magis- 
trate's coercion ;  in  order  to  separate  Uie  offenders,  and  inflict  penance  for  the 
ofifence,  pro  salute  animarum.  But  such  marriages  not  l>eing  void  ab 
imtio,{io)  but  voidable  only  by  sentence  of  separation,  they  are  esteemed 

(a)  Salk.  IZL  (fe)  IJ.  SO.  IT.  80.  (c)  Co.  Utt.  ». 

contract  waa  one  of  those  impediments  which  rendered  the  marriage  voidable  only,  not 
ipso  faeto  void,  and  which,  on  that  account,  could  only  be  taken  advantage  of  during 
Uie  hvesof  the  parties,    a  Bright  Hus.  &  Wf.  374. 

"  A  nephew  may  lawfully  many  his  aunt,  and  if,  while  she  is  alive,  be  many  again,  it 
is  bigamy."  Stater.  Barefoot,  3  Richardson  (S.C  L.),  309-333  (1845),  Adkinsz'.  Holmes, 
3  Ind.  197-301  (1850). 

(4)  [For  the  welfare  of  the  son).] 

(5)  ["  Consent,  not  cohabitation,  makea  the  marriage."] 

(6)  "  When  a  marriage  is  entered  into  per  verba  de  prasenti  [by  words  in  the  present 
tense],  cohabitation  is  not  necessary  to  render  it  valid."  Dumaresly  v.  Pishly,  3  Mar- 
sliall(Ky.).  369-377(1831). 

(7)  Any  words  of  anent  in  the  present  tense  constitute  a  valid  marriage,  unless  there 
ezi9t  some  positive  statute;  nor  need  a  clergyman  or  magistrate  be  present.  It  b  com- 
plete if  there  is  full,  free,  and  mntual  consent  between  parties  capable  of  contracting, 
though  not  followed  bj  cohabitation.  Hantz  v.  Sealy,  6  Binn.  405.  Penton  v.  Reed,  4 
Johns.  53.     Jackson  v.  Winne,  7  Wend.  47. 

For  aJl  civil  purposes,  reputation  and  cohabitation  are  sufficient  evidence  of  marriage. 
In  cases  of  prosecutions  for  bigamy,  and  in  action  for  criminal  conversation,  however, 
strict  proof  is  demanded.  Senaee  v.  Brown,  i  Fenna.  Rep.  450  Fenton  v.  Reed,  4 
Johns.  53.  Jackson  v.  Clare,  15  Johns.  346.  The  State  v.  Hodgakins,  i  App,  1555. 
Weaver  v.  Cryer,  i  Deo.  337.  Taylor  v.  Shemwell,  4  B.  Monr.  575.  Taylor  v.  Robinson, 
39  Maine,  333,  State  v.  Winkley,  14  N,  Hamp.  450.  Tarpley  v.  Foage,  3  Texas,  439. 
— Sbabswood. 

(8)  Thomas  Univ.  Juris.  56  ( 1S39).  Incest  is  a  crime  in  the  States  generally.  Peo.  v. 
Lake,  iioN.  Y.  61  (1889I. 

(9)  In  New  York  marriages  between  persons  lineally  related  to  each  other  in  a  direct 
line  of  ascent  and  descent  and  between  brothera  and  sisters,  are  declared  incestuous  and 
void,    a  Rev.  Stat.  139. 

The  word  "relation"  in  a  devise  or  legacy  includes  only  relations  by  consanguinity;  a 
bequest  to  a  wife  who  died  before  the  testator,  therefore  lapsed.  Cleaver  v.  Cleaver,  39 
Wia.  96-99  (1875).  Relationship  by  affinity  ceases  upon  the  dissolution  of  the  marriage 
which  created  it.    Blodget  v.  Bnnsmaid,  9  VL  37-30  (1837). 

( 10)  A  man  married  bis  niece  and  it  was  held  that  though  within  the  Levitical  degrees 
ttie  marriage  was  not  absolutely  void,  but  voidable  in  the  lifetime  of  the  parties,  and 
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valid  to  all  civil  purposes,  unless  such  separation  is  actually  made  during  the 
life  of  the  parties.fi  i)  For,  after  the  death  of  either  of  them,  the  courts  of 
common  law  will  not  suffer  the  spiritual  courts  to  declare  such  marriages  to 
have  been  void;  because  such  declaration  cannot  now  tend  to  the  reformation 

of  the  parties.((/)  And  therefore  when  a  man  had  married  his  &rst 
*435]     wife's  sister,  and  after  her  death  the  bishop's  court  was  *proceeding 

to  annul  the  marriage  and  bastardize  the  issue,  the  court  of  King's 
Bench  granted  a  prohibition  quoad  hoc;  but  permitted  them  to  proceed  to 
punish  the  husband  for  incest,  {e)  These  canonical  disabilities  being  entirely 
the  province  of  the  ecclesiastical  courts,(i2)  our  books  are  perfectly  silent 
concerning  them.  But  there  are  a  few  statutes,  which  serve  as  directories  to 
those  courts,  of  which  it  will  be  proper  to  take  notice.  By  statute  32  Hen. 
Vni.  c.  38,  it  is  declared,  that  all  persons  may  lawfully  marry,  but  such  as 
are  prohibited  by  God's  law;(t3)  and  that  all  marriages  contracted  by  lawful 
persons  in  the  &ce  of  the  church,  and  consummated  with  bodily  knowledge, 
and  fruit  of  children,  shall  be  indissoluble.  And,  because  in  the  times  of 
popery,  a  great  variety  of  degrees  of  kindred  were  made  impediments  to 
marriage,  which  impediments  might  however  be  bought  off  for  money,  it  is 
declared,  by  the  same  statute,  that  nothing,  God's  law  except,  shall  impeach 
any  marriage,(i4)  but  within   the   Levitical   degrees;(i5)  the  furthest  of 

<d)  Co.  Utt  S3.  (<)  Salk.  M8. 

until  this  be  done,  aucb  marriages  sre  valid  for  all  civil  purposes;  and  courts  will  not 
annul  the  marriage,  after  the  death  of  either  party.  Bonham  v.  Bad^ey,  3  Gilman  (HI.) 
638(1845).  -See  Rose  v.  Rose,  3  Pac  Dec.  (Scotch)  443  (1837),  which  was  reversed  in 
the  Honae  of  Lords  (1830). 

(ii)Slliot  c.  Garr,  3  Phil.  Ecc.  C.  16.  And  the  wife  is  entitled  to  dower,  i  Moore, 
335,  338.    Nov.  39.    Cro.  Car.  333.     1  Roper,  332,  333. — Chitty. 

(la)  A  nuw,  whose  wife  obtained  a  divorce  for  his  oaulteiy,  married  in  another  state  and 
lived  in  the  state  of  Maasachusetta  with  the  second  wife,  another  woman:  it  was  held  that 
althon^h  the  law  forbade  him  to  marry,  he  was  not  liable  to  indictment  for  polygamy 
unless  It  be  proven  that  bis  second  wife  wa«  a  resident  of  Massachusetts  and  went  into 
the  other  state  to  evade  the  provisions  of  the  Massachusetts  law.  Comm.  v.  Lane,  1 13 
Mass.  497  (1873). 

(13)  Thiaactdoesnot  specify  what  these  prohibitions  are,  but  bv  the  35  Hen.  VIIL  c 
32,  s.  3,  these  prohibitory  degrees  are  stated,  and  it  is  enacted  "  tuat  no  subjects  of  this 
realm,  or  in  any  of  his  majesty's  dominions,  shall  marry  within  Che  following  degrees, 
and  the  children  of  such  unlawful  marriages  are  illegitimate :  viz. ,  a  man  may  not  many 
his  mother  or  stepmother,  his  sister,  hia  son's  or  daughter's  daughter,  his  father's  dauzh- 
ter  by  his  stepmother,  his  aunt,  his  uncle's  wife,  his  son's  wife,  his  brother's  wife,  nis 
wife's  daughter,  his  wife's  son's  daughter,  his  wife's  daughter's  daughter,  his  wife's 
sister;"  ana,  by  sec.  14,  this  provision  shall  be  interpreted  of  such  mamages  where  mar- 
riages were  solemnized  and  carnal  knowledge  had;  and  see  the  a8  Hen.  VUL  c.  7.  It  is 
doubtful  whether  the  35  Hen.  VIII.  c.  33  was  repealed  by  28  Hen.  VIII.  c.  7,  s.  3,  and  t 
Mar.  sess.  3,  c.  i.    See  Bum  Ecc.  L.  Marriage,  I.— Chitty. 

(14)  Affinity  is  the  relationship  arising  from  marriage  between  one  of  the  spouses  and 
the  blood  relation  of  the  other.  A  husband  is  not  related  by  affinity  to  his  wife's 
brother's  wife,  and  sexual  intercourse  though  immoral  is  not  indictable  within  the  pro- 
vision of  sec.  7019,  Ohio  Rev.  Stats.    Chinn  v.  State,  47  O.  S.  (1890) 

Affinity  to  disqualify  a  judge  to  sit  in  a  cause  must  eitead  to  him;  if  only  to  his  rela- 
tions it  will  be  too  remote.     Waterhouse  v.  Martin,  i  Peck  (Tenn.)  374-90  (1814). 

In  a  suit  iu  a  justice's  court,  where  the  brother  of  the  justice  was  the  husband  of  the 
pleintiS''B  sister,  it  was  held  that  the  justice  was  disqiuitified  by  reason  of  affinity. 
Higbe  V.  Leonard,  i  Denio  (N.  V.)  187  {1845). 

Where  a  party  to  a  suit  had  married  the  aunt  of  the  judge  before  whom  the  snit  was 
tried,  but  before  the  commencement  of  the  suit,  she  had  died  leaving  issue,  who  as  well 
as  the  husband  were  living  at  the  time  of  the  trial,  it  was  held  that  such  judge  was  not 
disqualified  to  try  the  cause.     Winchester  v.  Hinsdale,  12  Conn.  S8-94  (1837). 

(i5)See  table  of  Levitical  degrees,  Bum.  Ecc.  L.  tit.  Marria^,  I.  The  prohibited 
degrees  are  all  those  which  are  under  the  fonrth  degree  of  the  civil  law,  except  in  the 
ascending  and  descending  line,  and  by  the  course  ofnature  it  is  scarcely  a  possible  case 
that  any  one  should  ever  many  his  issue  in  the  fourth  degree ;  but  between  collaterals  it 
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wbich  is  that  between  uncle  and  niece.(/)  By  the  same  statute,  all  impedi- 
ments arising  fronj  precontracts  to  other  persons,  were  abolished  and  declared 
of  none  effect,  unless  thej'  had  been  consummated  with  bodily  knowledge:  in 
which  case  the  canon  law  holds  such  contract  to  be  a  marriage  de  facto.  {16) 
But  this  branch  of  the  statute  was  repealed  by  statute  2  &  3  Edw.  VI.  c,  23. 
How&r  the  act  of  26  Geo.  II.  c.  33,(17)  which  prohibits  all  suits  in  ecclesi- 
astical courts  to  compel  a  marriage,  in  consequence  of  any  contract,  may 
collaterally  extend  to  revive  this  clause  of  Henry  VIII. 's  statute,  and 
abolish  the  impediment  of  precontract,  I  leave  to  be  considered  by  the 
canonists.(i8) 

The  other  sort  of  disabilities  are  those  which  are  created,  or  at  least 
enforced,  by  themunicipal  laws,(i9)  And,  though  some  of  them  may  be 
grounded  on  natural  law,  yet  they  are  regarded  by  the  laws  of  the  land,  not 
so  much  in  the  light  of  any  moral  offence,  as  on  account  of  the  civil  incon- 
veniences they  draw  after  them.(2o)  These  civil  disabilities  make  the 
contract  void  ab  initio,  and  not  merely  voidable;  not  that  they  *dis-  [*436 
solve  a  contract  already  formed,  but  they  render  the  parties  incapable 
of  forming  any  contract  at  all:  they  do  not  put  asunder  those  who  are  joined 
tt^ther,  but  they  previously  hinder  the  junction.  And,  if  any  persons 
under  these  legal  incapacities  come  together,  it  is  a  meretricious,  and  not  a 
matrimonial,  union.(2i) 

(/)  anb.  Rep.  lu. 

is  nniversally  true  that  all  who  are  in  the  fourth  or  any  higher  degree  are  permitted  to 
marry;  as  first-cousins  are  in  the  fourth  degree,  and  therefore  may  many,  and  nephew 
and  great-Bnnt,  or  niece  and  great'uncle,  are  also  in  the  fourth  degree,  and  may  inter- 
marry; and  though  a  man  may  not  marry  his  grandmother,  it  is  certainly  true  that  he 
may  many  her  sister.  Gibs.  Cod.  413.  See  the  computation  of  degrees  by  the  civil  taw, 
3  book,  ^  307.  The  same  degrees  by  afBnity  are  prohibited.  Affinity  always  arises  by 
themamagcofoneof  the  parties  so  related:  as  a  husband  is  related  by  affinity  to  all  thi 
amsangifinei  [kindred]^of  his  wife;  andz^fzierx^,  the  wife  to  the  husband's  conxaff^atnW.- 
for  the  husband  and  wife  being  considered  one  flesb,  those  who  are  related  to  the  one  by 
blood  are  related  to  the  other  by  affinity.  Gibs.  Cod.  413.  Therefore  a  man  after  hia 
wife's  death  cannot  marry  hei  sister,  aunt,  or  niece,  or  dangfater  by  a  former  husband. 
>  Fhil.  Ecc.  C  359.  So  a  woman  cannot  marry  her  nephew  by  affinity,  snch  as  her  former 
husband's  sister's  son.  3  Fhil.  Ecc.  c.  (8.  So  a  niece  of  a  wife  cannot  after  her  death 
marry  the  husband.  Nov.  Rep.  39.  But  the  consanguinei  of  the  husband  are  not  at  all 
related  to  the  consangumei  of  the  wife.  Hence  two  brothers  may  many  two  sisteia,  or 
&ther  and  son  a  mother  and  daughter;  or  if  a  brother  and  sister  marry  two  persons  not 
related,  and  the  brother  and  sister  die,  the  widow  and  widower  may  intermarry;  for 
though  a  man  is  related  to  his  wife's  brother  by  affinity,  he  is  not  so  to  his  wife's 
brother's  wife,  whom,  if  circumstances  would  admit,  it  would  not  be  unlawful  for  him  to 
many.  —Christian. 

( 16)  Thia  has  been  changed  by  the  statute  of  5  &  6  Wm.  IV.  C.  54,  s.  2,  which  declares 
that  "  all  marriages  which  Shall  hereafter  be  celetusted  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity  shall  t>e  absolutely  null  and  void  to  all  intents 
and  purposes  whatsoever."'     Chitty's  Eng.  Stat  Tit.  Marriage,  p.  33,  5th  ed.  1895. 


(18)  A  contract  per  verba  de  prasenti  tempore  [by  words  of  the  present  tense]  used  to 
be  considered  in  uie  ecclesiastical  i;ouits  iPsum  mairimoitiuiH;  [as  marriage  itself]  and 
if  either  party  had  afterwards  married,  tiiis,  as  a  second  marriage,  would  have  been 
annulled  in  the  spiritual  courts,  and  the  first  contract  enforced.  See  an  instance  of  it  4 
Co.  29.  But,  OS  uiis  pre  arrangement  can  no  longer  be  carried  iijto  effect  as  a  marriage, 
I  think  we  tnay  now  be  assured  that  it  will  never  more  be  an  impediment  to  a  subse- 
quent marriage  actually  solemnized  and  consummated. — Chkistun. 

(19)  I  Lomai'a  Dig.  77  {1839). 
(30)  Schouler  Domes.  Rel.  15.  (_ 
(ai)  A  marriage  between  parties,  c  ,       , 

all,  or  where  there  is  a  want  of  age  or  understanding,  or  a  prior  marriage  still  subsisting, 
is  void  absolutely  and  ab  initio;  and  as  between  the  parties  themselves  and  those  claim- 
ing nnder  them,  no  rights  whatever  are  acquired  by  such  marriage.    And  whether  the 
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1.  The  first  of  these  l^al  disabilities  is  a  prior  marriage,  or  having 
another  husband  or  wife  Hvingi(32)  in  which  case,  besides, the  penalties  con- 
sequent upon  it  as  a  felony,  the  second  marriage  is  to  all  intents  and  pur- 
poses void:(£')  polygamy  being  condemned  both  by  the  law  of  the  New 
Testament,  and  the  policy  of  all  prudent  states,  especially  in  these  northern 
climates.  And  Justinian,  even  in  the  climate  of  modem  Turkey,  is 
express,  (A)  that  "duos  uxores  eodem  tempore  habere  non  /«?/."  (23) 

2.  The  next  legal  disability  is  want  of  age.  (24)  This  is  sufficient  to  avtnd 
all  other  contracts,  on  account  of  the  imbecility  of  judgment  in  the  parties 
contracting;  a  fortiori  therefore  it  ought  to  avoid  this,  the  most  important 
contract  of  any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve  years 
of  age,  marries,  this  marriage  is  only  inchoate  and  imperfect;(25)  and,  when 
either  of  them  comes  to  the  age  of  consent  aforesaid,  they  may  disagree  and 
declare  the  marriage  void,  without  any  divorce  or  sentence  in  the  spiritual 
court.  This  is  founded  on  the  civil  Iaw.(()  But  the  canon  law  pays  a 
greater  regard  to  the  constitution,  than  the  age,  of  the  parties;(_/)  for  if  they 
are  habiles  ad  matrimonium,{^%')  it  is  a  good  marriage,  whatever  their  age 
may  be.  And  in  our  law  it  is  so  far  a  marriage,  that,  if  at  the  age  of  con- 
sent they  agree  to  continue  together,  they  need  not  be  married  again.(^)(27) 
If  the  hus^ud  be  of  years  of  discretion,  and  the  wife  under  twelve,  when 

\\)  Co.  litt.  79. 


marriaEe  was  void  or  not  may  be  inquired  into  by  any  court  in  whicb  riebtsare  asaerted 
under  it,  although  the  parties  to  the  marriage  are  dead.  Guthings  v.  Wmianu,  5  Iiedell, 
487.— Sbabswood. 

(aa)  I  Bright  H.  &  W.  3.    On  the  trial  of  an  indictment  for  bigamy,  oral  proof  of  the 
official  character  of  the  minister  or  magistrate  before  whom  the  mairiage  was  solemidzed, 


"ff 


lyat^Vsnffideiit  proof  of  his  authority.     Case  of  Damon,  6  Me.  15a  (i8iq). 

, ,. J  ......  ,    .     .       .__.        _,  :,  .  ..     _    JJj^jJ 


rhe  issue  of  a  woman  by  a  second  marriaee,  which  took  place  during  the  lifetime  of 
her  first  husband,  are  legitimate  after  the  death  of  their  faUier — an  act  of  legitimation 
having  been  passed  in  bis  lifetime.     Stones  ii.  keeling,  5  Call  (Va.)  144(1804). 

(ajj  [*'  It  is  not  lawful  to  have  two  wives  at  the  same  time."] 

(a4)  Defendant  ezecTuted  a  bond  as  required  by  statute  that  there  was  no  lawAd  imped- 
iment to  his  marrying  a  certain  female  minor  over  twelve  years  of  afe,  for  breach  of 
which  the  father  sued,  alleging  that  defendant  had  a  wife  at  the  time  o?  his  marriage  to 
the  minor.  It  was  held  that  the  marriage  was  not  void  and  that  only  the  female  minor 
herself  could  maintain  the  action.  Governor  v.  Rector,  10  Humph.  (Tcnn.)  61  (1849)- 
1  Lomax's  Dig.  7^  (1839). 

(as)  The  ecclesiastical  court  will  annul  the  marriwfe  by  license  of  a  minor  without  con- 
sent of  parenU  or  guardians,  (a  Phil.  Ecc.  c.  9»,  a^,  365,  337,  jaS,  341,  543,  347;)  bnta 
marriage  of  an  infant  by  banns  is  binding  unless  there  be  fiBud  in  pubhcation,  as  by  a 
false  name,  etc.     a  Phil,  Bcc.  C.  365. 

But  if  either  party  be  under  seven  years  of  age,  tiie  marriage  is  absolutely  void;  but 
marriages  of  pnnces  made  by  the  state  in  their  ^balf  at  any  age  are  held  good,  thougb 
many  of  these  contracts  have  been  broken  through.  Swinb.  Mat.  Contr.  See  Ward's 
Law  of  Nations.  The  a^e  of  consent  within  the  i  Jac.  I,  c.  11,  s.  3,  is  fourteen  in  male* 
and  twelve  years  in  females.     Russell  and  R.  Cro.  48. — Chittv. 

(a6)  [Fit  for  marriage.] 

(37)  Slave  marriages  are  invalid.  A  slave,  after  obtaining  his  freedom,  continued  to 
cohabit  with  a  woman  whom  he  had  married  while  a  slave,  after  his  first  wife  and  chil- 
dren had  been  sold.  Held,  that  the  first  marriage  v^^  invalid  and  that  his  recognition, 
after  becoming  free,  of  the  marriage  with  the  second  woman,  constituted  her  his  lawfid 
wife,  entitled  to  sue  for  divorce  and  alimony.  Johnson  v.  Johnson,  45  Ho.  600  (1870). 
A  slave  marriage  may  be  rendered  valid  by  ratification  of  Uie  parties  after  becoming  free. 

fones  V.  Tones.  36  Md.  456  ( 187a).  A  man  married  a  female  who  was  under  fourteen  and 
ived  with  her  until  she  reached  that  age.  Held,  there  was  nothing  in  the  statute  to  abro- 
gate the  rule  of  the  common  law  that  such  living  together  as  man  and  wife  after  the  age 
of  consent  amounted  to  a  confirmation  of  the  tnarriage.  Koonce  v.  Wallace,  7  Jones  (N. 
C.)  196  (185^).  Where  a  male,  aged  seventeen,  married  a  female  under  fourteen,  but 
ne<~er  cohabited  with  her,  a  subsequent  marriage  during  her  lifetime  did  not  subject  bim 
to  punishment.  Shaefer  v.  State,  aoOhio,  1-5  (1851). 
40a 


>v  Google 


Chap.  15]  OF  PERSONS.  436-437 

she  comes  to  years  of  discretion  he  may  disagree  as  welt  as  she  may;(28) 
for  in  contracts  the  obligation  mnst  be  mntnal;  both  must  be  bound,  or 
□either:(29)(3o)  and  so  it  is,  i>ir;rivmf,  when  the  wife  is  of  years  of  discretion, 
and  the  hust»nd  under.(/)(3i) 

*3.  Another  incapacity  arises  from  want  of  consent  of  parents  or  [*437 
^ardjans.  By  the  common  law,  if  the  parties  themselves  were  of 
the  age  of  consent,  there  wanted  no  other  concurrence  to  make  the  marriage 
valid:  and  this  was  agreeable  to  the  canon  law.  But,  by  several  5tatute5,(M) 
penalties  of  100/.  are  laid  on  every  clei^man  who  marries  a  couple  either 
without  publication  of  banns,(32)  which  may  give  notice  to  parents  or 
^ardians,  or  without  a  license,  to  obtain  which  the  consent  of  parents  or 
guardians  must  be  sworn  to.  And  by  the  statute  4  &  5  Ph.  and  M.  c.  8, 
whosoever  marries  any  woman  child  under  the  age  of  sixteen  years,  without 
consent  of  parents  or  guardians,  shall  be  subject  to  fine,  or  five  years*  impris* 
onment:  and  her  estate  during  the  husband's  life  shall  go  to  and  be  enjoyed 
by  the  next  heir,  (33)  The  civil  law  indeed  required  the  consent  of  the 
parent  or  tutor  at  all  ages,  unless  the  children  were  emancipated,  or  out  of 
the  parents'  power;(«)  and  if  such  consent  from  the  father  was  wanting,  the 
marriage  was  null,  and  the  children  illegitimate:  (0)  but  the  consent  of  the 
mother  or  guardians,  if  imreasonably  withheld,  might  be  redressed  and  sup- 
plied  by  the  judge,  or  the  president  of  the  province:(/)  and  if  the  father  was 
non  compos,  a  similar  remedy  was  given. (f)  These  provisions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  difference:  that  in 
France  the  sous  cannot  marry  without  consent  of  parents  till  thirty  years  of 
^:e,  nor  the  daughters  till  twenty-five;  (r)(  34)  and  in  Holland,  the  sons  are 
<0  Co.  Ltn.  7&  (Di  m  1, 6,  ]i, 

im>  6  4  7  W.  ni.  C  «.    7  4  *.  W.  III.  t  »    10  (y)  dm.  B,  *.  1,  »na  SO. 

Anne,  c.  19.  («  InW,  1, 10, 1. 

(n)  ?.  IS,  1,2,  and  IB.  (r)  Dom&t,  of  Dowries,  t  Z-    MoDt«M).  Sp.  L,  3.  T. 

(3S)  The  "age  of  cooKut,"  both  as  to  marriage  and  illicit  intercourse  has  been  largely 
regulated  t^  statute  in  the  varioos  states.  In  Nev  York  it  is  eighteen  for  males  and  six- 
teen for  femalea. 

(39)  The  common  law  rule  was  held  to  be  changed  by  statute  in  Michi^n  ao  that  the 
poitycompetenttoconsentisboundbT  the  marriage.  People  v.  Slack,  isMtch.  199(1866). 

(30)  This  propoaitioii  is  too  generally  expressed;  for  there  are  various  contracts  between 
apeTSon  of  full  age  and  s  mmor  in  whicu  the  former  is  bound  and  the  latter  is  not 
Tne  authorities  seem  decisive  that  it  is  true  with  regard  to  the  contract  of  marria^ 
referred  to  the  ages  of  fourteen  and  twelve;  but  it  has  also  long  been  clearly  settled  that  it 
is  uot  true  with  regard  to  contracts  of  marriage  referred  to  the  minority  under  twenty-one. 

For  where  there  are  mutual  promises  to  nuirn'  between  two  persons,  one  of  the  age  of 
twenty-one  and  the  other  under  that  age,  the  first  is  bound  by  the  contract,  and  on  the 
side  of  the  minor  it  is  voidable;  or  for  a  breach  of  the  promise  on  the  part  of  the  person 
of  hill  age,  the  minor  may  maintain  an  action  and  recover  damages,  but  no  action  can  be 
maintained  for  a  similar  breach  of  the  contract  on  the  side  of  the  minor.  Holt  v.  Ward 
Clarencieux,  Str.  937.    S.  C.  Fitzg.  175,  275.— Christian. 

(31)  StoiT  on  ConL  131  (5  ed.  1874);  see  5  Con.  475;  31  O.  S.  521;  43  O.  S.  23  (1884). 
{321  In  tic  House  of  IjoiAb  in  I&14  in  the  case  of  Queen  v.  Millis,  the  six  lords  were 

equally  divided  as  to  whether  a  marriage,  per  verba  ae  pmsenli,  performed  by  a  Presby- 
terian minister  was  sufficiently  a  mama^  to  support  an  indictment  for  bigamy  where 
one  of  the  parties  afterwards  in  the  lifetime  of  the  other,  contracted  a  second  marrian 
before  a  minister  of  the  Church  of  England.  Queen  v.  Millis,  10  Clark  &  Fin.  534-768 
(1844).  lu  Vermont  if  any  minister  or  justice  marry  a  minor  having  a  parent,  guar- 
dian, or  master,  without  the  consent  of  such  parent,  guardian,  or  master,  he  incurs  Che 
pen^ty  of  the  act,  although  he  may  have  been  duly  certified  of  the  publication  of  the 
banns  of  the  maniagc.     Ellis  p.  Hull,  a  Aikens  (Vt.)  41-47  (1826). 

(33)  1*^e  construction  of  the  statute  seems  to  be,  that  it  shall  also  go  to  the  next  heir 
during  the  life  of  the  wife,  even  after  the  death  of  the  husband.  I  Brown  Cha.  Rep.  23, 
But  the  contrary  has  been  decided  in  the  exchequer.     Amb.  73. — Christian. 

(34)  This  is  now  altered  to  twenty-five  in  sons  and  twenty-one  in  daughters,  and  the 
consent  of  the  bther  suffices.  After  those  ages  the  parties  may  marry  after  three  respect- 
ftil,  but  ineffectual,  endeavors  to  obtain  consent  of  parents.  Code  Civil,  livre  i,  title  £. 
— Chmty. 
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at  their  own  disposal  at  twenty-five,  and  the  daughters  at  twenty,  (j)  (35) 
Thus  hath  stood,  and  thus  at  present  stands,  the  law  in  other  neighboring 
countries.  And  it  has  lately  been  thought  proper  to  introduce  somewhat  of 
the  same  policy  into  our  laws,  by  statute  26  Geo,  If.  c,  33,(36)  whereby  it  is 

enacted,  that  all  marriages  celebrated  by  license  {for  banns  suppose 
♦438]     notice)  where  either  of  the  parties  is  under  twenty-one,  (not  being  *a 

widow  or  widower,  who  are  supposed  emancipated,)  without  the 
consent  of  the  father,  (37)  or,  if  he  be  not  living,  of  the  mother  or  guardians, 
shall  be  absolutely  void.  (38)  A  like  provision  is  made  as  in  the  civil  law, 
where  the  mother  or  guardian  is  non  compos,  beyond  sea,  or  unreasonably 
froward,  to  dispense  with  such  consent  at  the  discretion  of  the  lord  chancellor; 
but  no  provision  is  made,  in  case  the  father  should  labor  under  any  mental 
or  other  incapacity.  (39)  Much  may  be,  and  much  has  been,  said  both  for 
and  against  this  innovation  upon  our  andent  laws  and  constitution.  On  the 
(1)  VlnnloB  In  Iiut.  J:  1,  (.  10. 

(35)  But  even  id  Holland,  and  of  course  in  countries  subjected  to  the  Dutch  civil  law, 
the  marriage  of  sons  after  twenty-five,  and  daughtere  after  twenty,  years  of  age,  without 
consent  of  parents,  mav,  upon  causes  enumerated  in  the  books,  be  prevented.— -Chittv. 


(36]  This  act  is  repealed  oy  the  4  Geo.  IV.  c.  76;  but  the  i6th  section  re-enacts  the  like 
provisions,  viz.,  "that  the  father,  if  living,  of  a  party  under  twenty-one  years  of  age, 
such  party  not  being  a  widower  or  widow;  or,  if  the  father  be  dead,  the  guardian  of  uie 


,  o  under  age  lawfully  appointed;  or,  in  case  of  no  guardian,  then  the  mother  of 

such  party,  if  unmarried;  or  if  there  be  no  mother  unmarried,  then  the  guardian  of  the 
person  appointed  by  the  court  of  chancery,  if  any,  shall  have  authority  to  give  consent 
to  the  marriage;  and  such  consent  is  thereby  required  for  the  marriage,  tmless  there  be 
no  person  auUiorized  to  give  such  consent" 

It  has  been  held  that  all  marriages,  whether  of  legitimate  or  illegitimate  children,  are 
within  the  general  provisions  of  the  marriage  act  a6  Geo.  IT.  c.  33,  which  requires  all 
marriages  to  be  by  banns  or  license;  and,  by  three  iudges,  a  marriage  of  an  illegitimate 
minor,  had  by  license  with  the  consent  of  her  mother,  is  void  by  the  1  ith  section, — the 
words  father  and  mother  in  that  section  meaning  legitimate  parents.  Priestly  v.  Hughes, 
II  Bast,  1.  In  the  case  of  Homer  v.  Liddiaid,  reported  by  Dr.  Croke,  it  was  decided  hy 
Sir  William  Scott  that  bastards  were  bound  by  the  1  itb  section  of  a6  Geo.  II.  c.  33.  It 
follows  that  a  marriage  by  license,  with  the  consent  of  either  the  putative  faUier  or 
mother,  will  not  be  a  compliance  with  the  marriage  act,  and  therefore  void;  and  the  only 
methods  by  which  the  marriage  of  a  natural  child  can  be  legally  solemnized  are  either 
after  the  publication  of  banns,  or  after  the  appointment  of  a  guardian  for  the  child  Iwthe 
court  of  chancery,  and  then  the  marriage  may  be  performed  under  a  license  with  the 
consent  of  such  guardian,     i  Roper,  340.^Chitty. 

(37)  For  an  examination  at  length  of  the  subject  of  marriage,  see  14  Amer.  &  Eng. 
Bncy.  Law,  470  {1S90).  Want  of  age  may  render  a  marri^e  void,  voidable  or  simply 
illegal.    Ibid.  487,  sec.  5.    See  Scb.  Dom.  Rel.  31  ( 1882). 

(381  A  matter  of  such  importance  deserves  to  be  more  particularly  stated:  the  party 
under  age  maiTying  by  license,  if  a  minor,  and  not  having  been  married  before,  must  nave 
the  consent  of  a  &ther,  if  living;  if  he  be  dead,  of  a  goardian  of  h.i&person  lawfully 
appointed;  ii  there  be  no  such  guardian,  then  of  the  moUier  if  she  is  unmarried;  if  there 
t«  no  moUier  unmarried,  then  of  a  guardian  appointed  by  the  court  of  chancery.  I  have 
been  inclined  to  think  that  the  words  lawfully  appointed  comprehend  a  guardian 
appointed  by  the  father,  a  guardian  appointed  by  the  court  of  chancery,  and  also,  where 
such  guardian  can  exist,  a  socage  guardian,  he  being  a  guardian  of  the  person  of  the 
ward  appointed  by  the  law  itself.— Christian.  And  now  by  the  stat.  of  19  &  30  Vict, 
c.  119,  s.  17  (1856),  the  marriage  of  a  minor  if  actually  solemnized,  even  though  without 
consent,  is  valid.     Chilly's  Eng.  Stat.  Tit.  Marriage,  p.  51,  5  ed. 

(39)  But  a  provision  for  this  will  be  found  in  ihe  4  Geo.  IV,  c.  76.  s.  17,  by  which  it  is 
enacted,  that  in  case  the  father  of  the  party  under  age  be  non  compos  mentis,  or  the 
guardian  or  mother,  or  any  of  them  whose  consent  is  made  necessary,  in  the  i6th  section 
mentioned,  to  the  marriaee  of  such  party,  be  non  compos  mentis,  or  in  parts  beyond  the 
seas,  or  shall  unreasonably,  or  from  undue  motives,  withhold  consent  to  a  proper  mar- 
riage, then  the  party  may  apply  by  petition  to  the  lord  chancellor,  lord  keeper,  or  the 
loi9s  commissioneis  of  the  great  se^  of  Great  Britain  for  the  time-being,  master  of  the 
rolls,  or  vice-chancellor  of  England;  and,  if  it  appear  proper,  they  shall  declare  the  same 
to  be  so,  and  such  declaration  shall  be  taken  to  be  as  effectual  as  if  the  fother,  guardian 
or  guardians,  or  mother  of  the  person  so  petitioning,  had  consented  to  such  marriage.— 
Chixtv. 
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one  hand,  it  prevents  the  clandestine  marriages  of  mioon,  wlitch  are  often  a 
terrible  inconvenience  to  those  private  &tnt1ies  wherein  they  happen.  On  the 
other  hand,  restraints  upon  marriages,  especially  among  the  lower  class,  are 
evidently  detrimental  to  the  public,  by  hindering  the  increase  of  the  people; 
and  to  religion  and  morality,  by  encouraging  licentiousness  and  debauchery 
among  the  single  of  both  sexes;  and  thereby  destroying  one  end  of  society 
and  government,  which  is  amcuiniufiroAi6erevag-o.(^^')  And  of  this  last  incon- 
venience the  Roman  laws  were  so  sensible,  that  at  the  same  time  that  they 
forbade  marriage  without  the  consent  of  parents  or  guardians,  they  were  less 
rigorous  upon  that  very  account  with  regard  to  other  restraints:  for,  if  a 
parent  did  not  provide  a  husband  for  his  daughter,  by  the  time  she  arrived  at 
the  age  of  twenty-6ve,  and  she  afterwards  made  a  slip  in  her  conduct,  he  was 
not  allowed  to  disinherit  her  upon  that  account:  "  gui'a  non  sua  culpa,  sed 
parenlum.i^^l)  id  commisisse  wgnasciiur." (_l)(^2') 

4.  A  fourth  incapacity  is  want  of  reason;(43)  without  a  competent  share 
of  which,  as  no  other,  so  neither  can  the  matrimonial  contract,  be  valid. (») 
It  was  formerly  adjudged,  that  the  issue  of  an  idiot  was  legitimate,  and  con- 
sequently that  his  marriage  was  valid.  A  strange  determination  !  since 
consent  is  absolutely  requisite  to  matrimony,  and  neither  idiots  nor  lunatics 
are  capable  of  consentiiig  to  any  thing.     And  therefore  the  civil  law  judged 

(r)  Not.  lis.  1 11.  (h)  1  BolL  Abr.  ffi7. 

I  [To  prohibit  promiscnous  iatcrcoune.] 

,  ["Because  it  wasdeemed  not  her  &tilt  bather  parents' that  She  conunitted  it"] 

142)  The  commentator's  profound  observation  as  to  this  effect  of  thoae  reatraints  put 
upon  marriage  has  been,  and  is,  amply  confirmed;  but  Btat.  3  Geo.  IV.  c.  75  imposed 
still  K^eater  restraints,  and  the  immediate  consequence  was  a  very  general  disregard, 
indcM,  of  the  marriage  rite  altogether.  Within  a  year  the  act  was  Klven  up,  ana  the 
present  statute  substituted,  leaving  publication  by  banns  nearly  apon  tSe  former  footing. 
— Chittv. 

The  statute  a6  Geo.  II.  c.  3  is  repealed  l>y  the  33  Geo.  IV.  c.  75;  and  the  4  Geo.  IV.  c. 
16  is  now  the  existing  marriage  act.  The  great  distinction  t)etween  the  policy  of  the 
former  and  the  latter  statute  is,  that  the  latter  reverts  to  the  old  principle  of  punishing 
clandestine  marriages  by  loss  of  property,  etc.,  but  does  not  violently  make  void  a  con- 
tract actually  entered  into.  It  therefore  abounds  in  provisions  for  securing  an  assurance 
before  mamage  that  the  parties  are  of  proper  age  and  have  proper  consent,  and  with 
punishments  where  such  provisionsare  broken  throngh;  but  these  irregularities  are  not 
allowed  to  avoid  the  marriage  when  solemniied. — Colbridce. 

The  statute  6  &  7  Wm.  IV.  c.  85  (explained  by  the  r  Vict.  c.  aa,  and  5  &  4  Vict,  c  7a) 
was  passed  for  the  relief  of  those  who  scrupled  at  joining  in  the  services  of  the  estab- 
lished chtirch,  and  was  the  result  of  a  long  and  arduous  struggle  carried  on  for  man; 
yeara  ia  and  out  of  parliament.  It  provides  for  places  of  religious  worship  other  than  the 
churches  and  chapels  of  the  establisbment,  being  registered  for  the  solemnization  of 
marriages  therein;  and  it  also  enables  persons  who  wi^  to  do  so  to  enter  into  this  con. 
tract  without  any  religious  ceremony  whatever.  It  is,  therefore,  no  longer  essential  to 
the  validity  of  a  marriage,  either  that  it  should  be  solemnized  in  a  pariah-church  or 
public  chapel,  or  be  performed  by  a  person  in  holy  orders;  but  whether  celebrated  in 
/acie  ecclezta, — [In  the  face  of  the  churchl—or  (under  the  provisions  of  the  above-men- 
tioned statute)  in  a  place  of  religions  wor^ip,  or  in  the  presence  merely  of  the  superin- 
tendent registrar  of  births,  deaths,  and  marriages,  the  officer  before  whom  dvil  marriages 
may  be  penormed.  the  contract  roust  be  precmed  and  accompanied  by  certain  circum- 
stances of  publicity,  or  entered  into  in  virtue  of  a  license  obtainable  only  on  proof  by 
affidavit  that  there  is  no  legal  impediment  to  the  marriage. — KEBR. 

(43)  "  A  competent  share  of  reason  is  necessary  to  the  validity  of  the  matrimonial 
contract,  for  it,  as  every  other,  depends  on  the  consent  of  the  parties,  and  without  under- 
standing, consent  cannot  be  given."  Johnson  v.  Kincade,  sired.  (N.C.)  £11.470-474 
(ia43).  Foster  v.  Means,  i  Speers  Eq,  (S.  C.)  569-571  (1844).  A  marriage  without  con- 
sent— Mt  Holly  V.  Andover,  11  Vt.  2a6~8  (1839)— or  a  marriage  contract  by  one  who  is  a 
congenital  imbecile  is  absolutely  void.  Waymire  etc.  f.  Jetmore,  33  O,  S.  373  (187a). 
Campbell's  Case,  a  Bland  (Md.)  209-35  ('829).  It  either  party  have  a  husband  or  wife 
living  at  the  time  of  the  second  marriage  it  is  void.  Tefit  v.  Tefft,  35  Ind.  44-S  (1871). 
76  Me.  419.  Cumiuington  v.  Brotherton,  149  Mass.  233  (1889).  a  Kent.  Comm.  76.  i 
Russel  on  Crimes  315  (9  Am.  ed.  1876). 
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macb  more  sensibly  when  it  made  such  deprivations  of  reason  a  pre- 
*439]     vious  impediment;  ^though  not  a  cause  of  divorce,  if  they  happened 

after  marriage.  (!>)  And  modem  resolutions  have  adhered  to  the 
reason  of  the  civil  law,  by  determinjng(a')  that  the  marriage  of  a  lunatic, 
not  being  in  a  lucid  interval,  was  absolutely  void.  But  as  it  might  be  diffi- 
cult to  prove  the  exact  state  of  the  party's  mind  at  the  actual  celebration  of 
the  nuptials,  upon  this  account,  concurring  with  some  private  family(jir)  rea- 
sons, the  statute  15  Geo.  II.  c.  30,  has  provided  that  the  marriage  of  lunatics 
and  persons  under  phrenzies,  if  found  lunatics  under  a  commission,  or  com- 
mitted to  the  care  of  trustees  by  any  act  of  parliament,  before  they  art 
declared  of  sound  mind  by  the  lord  chancellor  or  the  majority  of  such  trus- 
tees, shall  be  totally  void.  C43) 

Lastly,  the  parties  must  not  only  be  willing  and  able  to  contract,  but 
actually  must  contract  themselves  in  due  form  of  law,  to  make  it  a  good  civil 
marriage. (44)  Any  contract  made,  perverba  de  presenti,  or  in  words  of  the 
present  tense,  and  in  case  of  cohabitation  per  verba  de  /uturo{^Cj)  also, 
between  persons  able  to  contract,  was  before  the  late  act  deemed  a  valid  mar- 
riage to  many  purposes;  and  the  parties  might  be  compelled  in  the  spiritual 
courts  to  celebrate  it  in  facie  eccUsite.  But  these  verbal  contracts  are  now  of  no 
force  to  compel  a  future  marriage. (^)(47)  Neither  is  any  marriage  at  present 
valid,  that  is  not  celebrated  in  some  parish-church  or  public  chapel,  (48) 
unless  by  dispensation  from  the  archbishop  of  Canterbury.  It  must  also  be 
preceded  by  publication  of  banns,  or  by  license  from  the  spiritual  judge. 
Many  other  formalities  are  likewise  prescribed  by  the  act;  the  neglect  of 
which,  though  penal,  does  not  invalidate  the  marriage.     It  is  held  to  be  also 

iv)  9.  23,  efl;  1.  (.  8.  and  W.  2,  t  IB. 
(a)  Hornioa'a  CflM.  omiin  DeUgaL 

(43)  Till  th«3  &  3  Edw.  VI.  c.  31.  the  cler^  in  this  country  were  prohibited  to  marr^, 
by  various  lawa  and  canons,  a  statute  in  tbe  31  Hen.  VIII.  c.  14,  having  even  made  it 
felony.  But  the  legislature,  by  3  &  3  Edw.  VI.  c  21,  repealed  the  laws  and  canons 
which  imposed  that  severe  restnction  upon  the  clergy,  and  granted  them  the  same  In- 
dulgeace  that  the  laity  enjoyed.  But  this  statute,  like  all  the  other  reforms  in  the  church, 
was  repealed  by  queen  Mary,  and  it  was  not  revived  again  till  the  I  Jac.  I,  c.  35,  though 
the  thirty-nine  articles  had  IJeen  passed  in  convocation  in  the  fifth  year  of  the  reign  of 

aueen  Buxabeth,  the  3ad  of  which  declares  that  it  is  lawful  for  the  bishops,  priests,  and 
eacona,  as  for  all  other  Christian  men,  to  marry  at  their  own  discretion. 
The  clerks  in  chancery,  though  laymen,  were  not  allowed  to  marry  till  stat.  14  &  15 
Hen.  VIII.  c.  8.     And  no  lay  doctor  of  civil  law,  if  he  was  married,  could  erercise  any 
ecclesiaatical  jurisdiction  till  37  Hen.  VIII.  c,  7.     a  Bum's  Ec.  L.  4 iS.— Christian. 

(44)  Fraud  will  sometimes  be  a  ground  for  annulling  the  marriage,  ason  account  of 
t>anns  having  been  published,  or  license  obtained,  under  false  names,  (i  Phil.  Ecc.  C.  133 
agS,  234,  230,  375.  2  Phil.  14,  104,  365;)  but  unless  the  name  was  assumed  for  the  pur- 
pose of  defrauding  the  other  party,  or  the  parents,  the  circumstance  of  the  mamage 
Deiagin  a  fictitious  name  will  not  invalidate  it.  3  Maule  &  S.  250,  538.  i  Phil.  147.  7 
Phil.  12.  Error  about  the  family  or  fortune  of  the  individual,  though  produced  by  dis 
ingenuous  representations,  will  not  at  all  afiect  tbe  validity  of  a  marriage,  t  PhiL  E.  C 
137.— Chitty. 

(45)  [By  words  of  the  future  tense.] 

(47)  Mutual  promises  to  marry  in  the  future,  though  made  between  parties  competent 
to  contract,  and  followed  by  cohabitation  as  husband  and  wife,  do  not  in  theiiu»lvM 
constitute  a  valid  marriage.  Duncan  v.  Duncan,  lo  O.  S.  181-185  (1859).  Contra: 
Dumaresly  v.  Fishly,  3  Marah.  (Ky.)  369  376  (1821). 

(48)  The  marriage  act  requires  that  the  marriage  shall  be  celebrated  in  some  paiidi- 
church  or  public  chapel  where  banns  had  been  usually  published;  i.  e.  before  the  astti  of 
March,  1734.  In  consequence  of  this  construction,  tbe  court  of  King's  Bench  were 
obliged  to  declare  a  marriage  void  which  had  been  solemnized  in  a  chapel  erected  in 
1765.  Doug.  650.  And  as  there  were  many  marriages  equally  defective,  an  act  of  parlia- 
ment was  immediately  passed  which  legalized  all  marriages  celebrated  in  such  churches 
or  chapels  since  the  passing  of  the  former  marriage  act;  and  it  also  indemnified  the 
clergymen  from  the  penalties  thev  had  incurred,     zi  Geo.  HI.  c.  53. — Christian. 

Pot  the  present  laws  on  this  subject  see  Chitty'a  Eng.  Stats.  Title  Marriage,  p.  33  el  seq. 
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essential  to  a  tnarriage,  that  it  be  performed  by  a  person  in  orders;(')  though 
the  intervention  of  a  priest  to  solemnize  this  contract  is  merely  juris  positivi, 
and  not  Juris  naturalis  auidivini.-^^g)  it  being  said  that  pope  Innocent  the 
Third  was  the  first  who  ordained  the  celebration  of  marriage  in  the 
chiirch;(a)  before  *which  it  was  totally  a  civil  contract.  And,  in  [*440 
the  times  of  the  grand  rebellion,  all  marriages  were  performed  by  the 
justices  of  the  peace;  and  these  marriages  were  declared  valid,  without  any 
fresh  .solemnization,  by  stat.  12  Car.  II.  c.  33.  But,  as  the  law  now  stands, 
we  may  upon  the  whole  collect,  that  no  marriage  by  the  temporal  law  is  ifiso 
/ado  void,  that  is  celebrated  by  a  person  in  orders, {50)  ina  parish-church  or 
pubUc  chapel,  or  elsewhere,  by  special  dispensation, — in  pursuance  of  banns 
or  a  license, — between  single  persons, — consenting, — of  sound  mind, — and 
of  the  age  of  twenty-one  years;^-or  of  the  age  of  fourteen  in  males  and 
twelve  in  females,  with  consent  of  parents  or  guardians,  or  without  it,  in  case 
of  widowhood.  And  no  marriage  is  voidable  by  the  ecclesiastical  law,  after 
the  death  of  either  of  the  parties;  nor  during  their  lives,  unless  for  the 
canonical  impediments  of  precontract,  if  that  indeed  still  exists;  of  consan- 
guinity; and  of  affinity,  or  corporal  imbecility,  subsisting  previous  to  their 
marriage.  (51) 

II.  I  am  next  to  consider  the  manner  in  which  marriages  may  be  dissolved; 
and  this  is  either  by  death,  or  divorce.  There  are  two  kinds  of  divorce,  the 
one  total,  the  other  partial;  th.eoa&  a  vinculo  malrimonii,{b')(.$2^  the  other 
merely  a  mensa  £etAoro.  (53)  The  total  divorce  a  vinculo  mairimonii,  must 
be  for  some  of  the  canonical  causes  of  impediment  before  mentioned,  and 
those  existing  ^ore  the  marriage,  as  is  always  the  case  in  consanguinity; 
not  supervenient,  or  arising  afterwards,  as  maybe  the  case  in  affinity(S4) 

(i)  SbU.  Uft.  (a)  Hoot,  170.  (A)  [PiOBi  the  bandi  of  mstrfiDODr.] 


(49)  [Of  podtive  law,  and  not  of  natural  or  divine  law.]     Schooler.  Dom.  Rel. 

(3  ed)  33- 

(50)  See  note  od  pa^  •437. 

(51 1  Impotenc?  arising  aifter  mamage  is  not  a  cause  of  divorce  within  the  meaning  of 
nee.  3,  chap.  148,  of  Rev.  Stats,  of  Ifcw  Hampshire.  Boscomb  V.  Boscomb,  35  N.  H. 
367-275  (1S53).  The  impotency  must  be  permanent  and  incurable,  and  so  pleaded; 
"  corporal  imbecility  "  does  not  ex  vi  termini  import  snch  impotency.  Ferns  V.  Penis, 
SConn.  167  (18301.     Taul  v.  Campbell,  7  Yerg.  (Tenn.)  319-38  (1835). 

(52)  [From  the  bonds  of  matrimony,]  The  divorce  laws  of  the  respective  States  of  the 
Union  are  considerably  different.  South  Carolina  being  the  only  State  in  the  Union  where 
there  are  no  divorce  laws.  The  causes  for  divorce  are  from  one  to  nine  in  different  States 
and  the  period  of  residence  necessary  to  give  a  State  jurisdiction  in  the  matter  ranges  from 
thirty  days  to  five  years. 

(53)  [iTwn  bed  and  board.]  A  divorce  a  mensa  riiAorticannot  be  granted  where  there 
has  never  been  a  valid  marriage.     Zule  v.  Zule,  i  Saxton  Chan.  (N.  J?)  99  ( 1830)- 

In  Amenca  a  divorce  is  commonly  taken  to  mean  an  absolute  severing  of  the  bonds  of 
matrimony,  and  not  merely  a  separation  from  bed  and  board.  But  Territories  cannot 
grant  legislative  divorces  since  Congress  in  1824  annulled  those  granted  by  the  Territory 
of  Florida  in  this  manner.  Cast  v.  Cast,  i  Utah  134  (1876)-  For  a  spirited  protest 
against  the  frequency  and  ease  of  granting  divorces,  see  the  dissenting  opinion  of  Tumey, 
J.,  in  Lanier  v.  Lanier,  5  Heisk.  (Tenn.)  469  (1871V 

(54)  Single  legislative  divorces  are  but  single  steps  towards  the  barbarism  (of  legislativ* 
encroachment  upon  the  judici^  function)  which  the  application  of  the  same  prindjtle  to 
every  individual  case  by  a  general  law,  would  necessarily  bring  upon  us.  a  Cord.  Rights 
Mar.  Worn.  (2  ed.  1885  ■  p,  198,  note.  But  the  gener^  principles  regulating  divorces, 
independent  of  statutory  provisions,  were,  in  L<^an  v.  Logan,  stated  by  Chief  Justice 
Robertson  as  follows:  "Marriage,  being  more  fundamental  and  important  than  any  of 
the  social  relations,  is  controlled  as  to  its  obligations  by  a  peculiar  policy,  deemed  essen- 
tial to  the  welfare  of  the  whole  community.  Being  a  contract  for  life,  indissoluble  by 
the  consent  of  the  parties  merely,  it  should  not  be  ^ssolved  by  the  sovereign  will  for  any 
other  causes  than  such  as  Bit  subverdve  of  its  essential  ends,  or  inconsistent  with  the 
general  welfare.    And  it  it  certainly  important  to  the  general  stability  and  harmony  of 


407 


>v  Google 


440-44I  OF  THE  RIGHTS  [Book  I 

or  corporal  imbecility.(55)  For  in  cases  of  total  divorce,  the  marriage  is 
declared  null,  as  having  been  absolutely  unlawful  ab  initio:  and  the  parties 
are  therefore  sepBrateA  pro  salute  animarum:{s6)  for  which  reason,  as  was 
before  observed,  no  divorce  can  be  obtained,  but  during  the  life  of  the  parties. 
The  issue  of  such  marriage  as  is  thus  entirely  dissolved,  are  bastards.  (^)(57) 
Divorce*  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful 
*44i]  ab  initio,  and  therefore  the  law  is  tender  of  dissolving  *it;(58)  but, 
for  some  supervenient  cause,  it  becomes  improper  or  impossible  for 
the  parties  to  live  together:  as  in  the  case  of  intolerable  ill  temper,(59)  or. 


that  relation,  that  the  parties  should  know  that  having  taken  each  other  with  all  their 
inRnnities,  and  vowed  reciprocal  fidelity  and  forbearance  for  life,  it  is  their  interest  as 
well  as  their  daty  to  '  bear  and  forbear,'  as  far  as  the  resources  of  love,  philosophy,  and 
religion  can  enable  them."     a  Cord,  on  Mar.  Worn,  (a  ed.  1885)  p.  139. 

(55)  ^i^  ^^^  been  changed  by  stat.  3a  and  i\  Vict.  c.  83,  s.  37,  which  enacts  that  a 
divorce  may  be  had  for  causes  arising  after  maniage,  as  when  the  wife  is  guilty  of  adul- 
tery, or  the  husband  is  guilty  of  incestuous  adultery,  or  of  rape  or  sodomy,  or  of  adultery 
coupled  with  desertion,  or  of  adultery  coupled  with  a  certain  degree  of  cruelty. 

The  impotency  of  the  husband  at  the  time  of  the  marriage  to  consummate  it,  and  still 
continuing,  is  ground  for  annulling  it,  though  the  bnsband  was  ignorant  of  bis  constitu- 
tional defects.     7  Phil.  Sc,  C.  lo.— Cairry. 

Corporal  imbecility  may  arise  after  the  marriage,  which  will  not  then  vacate  the  mar- 
ri^e,  because  there  was  no  fraud  in  the  onginal  contract;  and  one  of  the  enda  of 
marriage— viz.,  the  legitimate  procreation  of  children — may  have  been  answered:  but  no 
kindred  by  affinity  can  happen  subsequently  to  the  marriage;  for,  u  affinity  always 
depends  upon  the  previous  marri^e  of  one  of  the  parties  so  related,  if  a  husband  and 
wife  are  not  so  related  at  the  time  of  the  marriage  they  never  can  beonne  so  afterwards. 
—Christian. 

(56I  [For  the  safety  of  souls.]    i  Lomax  Dig.  75  { 1839). 

(S7 1  In  these  divorces  the  wife,  it  is  said,  shall  receive  all  again  that  she  brought  with 
her;  because  the  nullity  of  the  marriage  arises  through  some  impediment;  and  the  goods 
of  the  wife  were  given  for  her  advancement  in  marriage,  which  now  ceaseth.  But  this 
is  where  the  goods  are  not  spent;  and  if  the  husband  give  them  away  during  the  cover- 
ture without  any  collusion,  it  shall  bind  her;  if  she  knows  her  goods  are  unspent,  she 
may  bring  an  action  of  detinue  for  them;  but,  as  to  money,  etc,  which  cannot  be  known, 
she  must  sue  in  the  spiritual  court.     Dyer,  6>. 

This  divorce  enables  the  parties  to  marry  again,  and  to  do  all  other  acts  as  if  they  had 
never  been  married.  Com.  Dig.  Bar.  and  Feme,  C.  i  and  C.  7.  Moore  Rep.  666.  Ca.  9, 
10.  I  Salt.  115,  6.  Cro.  Eliz.  908.  3  Mod.  71.  Cro.  Car.  463-  And  after  thisdivorce, 
the  liability  of  the  husband  for  the  debts  of  the  woman  does  not  continue.  Gow.  C.  N. 
p.  10. 

A  sentence  of  divorce  stands  in  force  till  reversed  on  appeal,  i  And.  185.  a  Lev.  i€^. 
S  Co.  98,  b.  So  a  sentence  (or  nullity  of  a  marriage  m  causa  jacitationis  maritagti. 
[By  reason  of  a  boasting  to  be  marri«l  to  some  one.]  Carth.  aJJ.  And  if  the  parties 
die,  an  examination  will  not  be  allowed  to  prove  an  heir  contrary.  Cro.  J.  186.  7  Co. 
43.  — CaiTTv. 

(58)  A  man  after  five  years' separation  from  his  first  wife  and  believing  her  dead,  re-mar- 
ried, and  tipon  discovering  that  his  first  wife  was  living,  obtained  a  divorce  &om  the 
second  wife.  Under  the  statute  making  the  second  marria^  void  only  from  the  time 
its  nullity  was  pronounced  by  a  court  of^competent  jurisdiction,  the  second  wife,  having 
acted  in  good  faith,  was  held  to  be  entitled  to  dower  of  all  the  real  estate  owned  by  the 
husband  during  their  marriage.  Price  v.  Price,  33  Hun.  |N.  V.)  76-80  (1884).  To 
authorize  a  divorce  under  the  Rev.  Stat,  of  Indiana,  there  must  be  satisfactoi?  proof  of  the 
alleged  charge,  independently  of  the  confession  of  the  defendant  McCullough  v.  Mc- 
Cullough,  8  Block.  (Ind.)  63  (1846). 

(59)  It  may  be  doubted  whether  ill  temper  alone  is  a  ground  for  a  divorce  a  mensa  et 
thoro;  the  policy  of  the  law  is  to  consider  marriage  indissoluble,  and  the  court  is  slow  to 
interfere,  except  where  something  appears  which  renders  cohabitation  unsafe  or  is  likely 
to  be  attended  with  injury  to  the  person  or  to  the  health  of  the  party  appMng.  It  is  no 
less  truly  than  beautinilly  said  by  Sir  W.  Scott,  in  the  case  of  Evans  v.  Evans,  i  H^^. 
Rep.  36,  that  "  though  in  particular  cases  the  repugnance  of  the  law  to  dissolve  the 
obhgations  of  matrimonial  cohabitation  may  operate  with  great  severity  upon  individuals, 
yet  it  must  be  carefully  remembered  that  the  general  happiness  of  the  married  life  is 
■ecnred  by  its  indissolubility.    When  people  understand  that  they  must  live  together, 
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adultery,  in  either  of  the  parties.  For  the  canon  law,  which  the  common 
law  follows  in  this  case,  deems  so  highly  and  with  such  mysterious  rever- 
ence of  the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloosed  for  any  cause 
whatsoever,  that  arises  after  the  union  is  made.(6o)  And  this  is  said  to  be 
built  on  the  divine  revealed  law;  though  that  expressly  assigns  incontinence 
as  a  cause,  and  indeed  the  only  cause,  why  a  tnan  may  put  away  his  wife 
and  marry  another,  (rf  )(6i)  The  civil  law,  which  is  partly  of  pagan  original, 
allows  many  causes  of  absolute  divorce;  and  some  of  them  pretty  severe  ones: 
as,  if  a  wife  goes  to  the  theatre  or  the  public  games,  without  the  knowledge 
and  consent  of  the  husband;(^)  but  among  them  adulteiy  is  the  principal, 
and  with  reason  named  the  first.(/)  But  with  us  in  England  adultery  is 
otUy  a  cause  of  separation  from  bed  and  board:(^)  for  which  the  best  rea- 
son that  can  be  given,  is,  that  if  divorces  were  allowed  to  depend  upon  a 
matter  within  the  power  of  either  of  the  parties,  they  would  probably  be 
extremely  frequent;  as  was  the  case  when  divorces  were  allowed  for  canoni- 
cal disabilities,  oa  the  mere  confession  of  the  parties,(^)  which  is  now  pro- 
hibited by  the  canons.(i  )(62)  However  divorces  a  vinculo  matrimonii,  for 
adultery,  have  of  late  years  been  frequently  granted  by  act(63)  <rf parlia- 
ment. (64) 
td)  Uatt  ](lx.  9.  iq)  Moor,  «8S. 


except  for  a  very  few  reasons  known  to  the  law,  they  learn  to  soften  by  mutual  accom- 
modation that  joke  which  they  know  th^  cannot  ^ake  off.  They  become  good  hus- 
bands and  good  wives  from  the  necessity  of  remaining  husbands  and  wives;  for  necessity 
IB  a  powerful  master  in  teaching  the  duties  which  it  imposes.  If  it  were  once  understood 
that  upon  mutual  disgust  married  persona  might  be  legally  separated,  many  couples  who 
now  pass  through  the  world  with  mutual  comfort,  with  attention  to  their  common  off- 
spring and  to  tbe  moral  order  of  civil  society,  might  have  been  at  this  moment  living  in 
a  state  of  mutual  unkindness,  in  a  state  of  estrangement  from  their  common  oBspnag, 
and  in  a  state  of  the  most  licentious  and  unreserved  immorality.  In  this  case,  as  In 
many  others.  Che  happiness  of  some  individuals  must  be  sacrificed  to  the  greater  and 
more  general  good."— COLERIDCK. 

(60)  But  the  husband  and  wife  may  live  separate  by  agreement  between  themselves  and 
a  trustee;  and  such  agreement  is  valid  and  oinding,  and  may  be  sued  upon,  if  it  be  not 
prospective  in  its  nature  as  for  a  future  separation,  to  be  adopted  at  the  sole  pleasure  of 
the  wife,  the  parties  being,  at  the  time  of  making  the  agreement,  living  together  in  a 
state  of  amity.  See  Jee  v.  Thurlow,  a  Bar.  &  C.  547-  4  Dowl.  &  R.  ii.  a  E&at,  383.  6 
East,  244.     7  Price,  577.     n  Ves.  529. 

If  after  this  agreement  to  live  separate  they  appear  to  have  cohabited,  equity  will  con- 


sider the  agreement  as  waived  by  such  subsequent  cohabitation;  (i  Dowes's  Rep.  335; 
Moore,  874;  2  Peere  W,  82;  i  Fonbl.  106;  aa  notes,  2  Coi,  Rep.  100;  Bnnb.  187;  rl  Ves. 
536,  537:)  or  if,  the  agreement  being  in  consequence  of  the  wife'i  elopement,  the  hus- 


band offer  to  take  her  again.     I  Vem.  52. 

But  at  law,  the  wife  being  guilty  of  adultery  is  no  bar  to  a  claim  made  by  her  trustee 
under  a  separation-deed  for  arreara  of  annuity,  there  being  no  clause  that  the  deed  should 
be  void  on  that  account,     a  Bar.  &  Cres.  547.     4  D.  &  R.  11  S.  C.-— Chittv. 

(61 )  Husband  and  wife  may  agree  to  live  separately  and  may  provide  for  all  domestic 
matters  by  stipulated  agreemeRt,  which  will  only  be  sustained  when  accompanying  or 
following  an  actual  separation.  Baker  v.  Barney,  S  Johns.  73(1811).  Goodaid  v.  Beebe, 
4  Green,  Iowa,  ia6  (1853),  If  the  agreement  contemplates  a  future  separation  and 
appears  desired  to  promote  such  an  arrangement,  it  is  void;  see  on  this  subject  Bishop's 
Law  of  Marned  Women,  j  760.     Schouler's  Domestic  Relations,  294. 

(6a)  With  respect  to  confessions  of  adultery,  the  rule  in  the  ecclesiastical  courts  was 
that  they  were  very  objectionable  grounds  fora  sentence  of  divorce,  and  to  be  received 
with  the  greatest  caution;  but  that  when  proved  to  the  satisfaction  of  the  court  to  be  per- 
fectly free  from  all  suspicion  of  collusion,  they  were  sufficient.  See  i  Haggard's  Rep. 
304.     3  id.  189,  316,— COLSRIQCE. 

(63)  Legislative  divorces  are  ^ood  where  not  contrary  to  the  constitution  of  a  State. 

(64}  For  the  purposes  of  obtaining  thia  divorce  by  a  bill  in  parliament,  it  is  necessary 
that  on  the  petition  for  tbe  bill  to  the  house  of  lords  (where  such  bill  usually  originates) 
that  anofficialcopy  of  the  proceedings  and  definitive  sentence  of  divorces  tnensa  et  ihoro 
in  the  ecclesiastical  courts,  at  the  suit  of  the  petitioner,  shall  be  delivered  at  the  bar  on 
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In  case  of  divorce  a  mensa  ei  iioro,  the  law  allows  alimony  to  the  wife  ;(65) 
which  is  that  allowance  which  is  made  to  a  woman  for  her  support  out  of 
her  husband's  estate:  being  settled  at  the  discretion  of  the  ecclesiastical 
judge,  on  consideration  of  all  the  circumstances  of  the  case.(66)  This  is 
sometimes  called  her  esfaversX^j)  for  which,  if  he  refuses  payment,  there  is, 
besides  the  ordinary  process  of  excommunication,  a  writ  at  common  law  de 
esloveriU  habendis,  in  order  to  recover  it.Cy)  It  ts  generally  propor- 
*44z]  tioned  to  the  rank  and  quality  of  *the  parties.  But  in  case  of 
elopement,  and  living  with  an  adulterer,  the  law  allows  her  no 
alimony.  (A) 

III.  Having  thus  shown  how  marriages  may  be  made,  or  dissolved,  I  come 
now,  lastly,  to  speak  of  the  legal  consequences  of  such  making,  or  dissolution. 
{St  I  Lev,  S.    [CoDcemins  the  obnlDlng  otcstoren.)      {k)  Cowel,  tit  Allmour. 

oBth.  upon  the  second  reading  of  the  bill,  the  petitioner  must  attend  the  house  to  l)e 
ezaminea  at  the  bar,  if  the  houae  think  fit,  whether  there  to  any  collusion  respecting  the 
act  of  adultery,  or  the  divorce,  or  any  action  for  crim.  con. ;  and  whether  the  wife  was 
living  apart  from  her  husband  under  articles  of  separation.  In  all  divorce  bills  must  be 
contained  a  clause,  prohibiting  the  offending  parties  from  intermarrying  with  each  other, 
(but  this  clause  is  generally  struck  out  in  tbe  committee,  and  the  act  passed  without  it), 
and  evidence  must  be  given  in  the  committee  of  the  house  of  commons  on  tbe  bill,  that 
an  action  for  dama^^  has  been  brought  against  the  seducer,  and  judgment  for  the  plain- 
tiff had  thereon,  or  a  sufficient  reason  given  why  such  action  was  not  brought,  or  judg. 
ment  obtained.  See  the  standing  orders  of  the  two  houses.  The  proof  of  a  verdict  ai 
law  may  be  dispensed  with  where  the  circumstances  are  such  that  the  adultery  of  th^ 
wife  can  be  proved  by  aatisfectoiy  evidence,  and  where  at  the  same  time  it  ia  impoasibU 
for  the  husband  to  obtain  a  verdict  in  an  action  at  law.  It  was  dispensed  with  in  tha 
case  of  a  naval  officer,  whose  wife  had  been  brought  to  bed  of  one  diiid  in  bis  absence 
upon  duty  abroad,  and  upon  bto  return  was  far  Mvanced  in  her  pregnancy  with  the 
second,  and  where  he  conld  not  discover  the  father.  So  in  another  case,  where  a  married 
woman  bad  gone  to  Prance,  was  divorced  there,  and  married  a  Frenchman.  It  would 
also  be  dispensed  with  if  the  adulterer  should  die  before  the  husband  could  obtain  a 

In  case  of  divorce  for  the  adultery  of  the  wife,  the  legislature  always  interferes  to  tnake 
her  an  allowance  out  of  the  husband's  estate,  and  for  this  most  just,  humane  and  moral 
reason,  that  she  may  not  be  driven  by  want  to  continue  in  a  course  of  vice.  Per  Best,  J. 
4  D.  &  R.  17.— Chitty. 

(65)  A  decree  vesting  in 
in  gross,  is  valid,  at  least  ,  .  .  „ 
contrary  to  the  common  law,  it  is  good  by  statute  in  Missouri.  Crews  v.  Mooney,  74 
Mo.  369  (iSSi).  Alimony  cannot  be  granted  to  the  wife  upon  the  mere  desertion  by  tbe 
husband,  disconnected  Irom  a  suit  for  divorce.  Pareons  v.  Parsons,  g  N.  H.  309-17 
(iStS).  Under  sec.  1485  of  tbe  Codeof  Iowa  providing  that  "when  a  divorce  is  decreed, 
the  Court  may  make  such  order  in  relation  to  the  children  and  property  of  the  parties 
and  the  maintenance  of  the  wife,  as  shall  tie  right  and  proper  "  the  Court  may  decree 
to  the  wife  as  her  alimony  a  certain  portion  of  the  lands  of  tbe  husband  in  fee  simple. 
Jolly  V.  Jolly,  I  Clarke  (la.)  11  ('855).  A  wife,  after  obtaining  a  divorce,  a  mensa  et 
thoro  may  sue  by  her  next  friend  in  a  Court  of  Equity  of  the  United  States  to  recover 
alimony  from  her  husband  fleeing  to  another  state  to  put  himself  out  of  the  jurisdiction 
of  the  Court  nauting  the  decree.  Nor  will  the  fact  that  the  husband,  without  disclosing 
thatdecree,  obtained  in  that  state  a  divorce  a  vi'ifuZo  release  him  there  or  anywhere  from 
liability  to  pay  tbe  alimony  decreed.  Barber  v.  Barber,  62  U.  S.  583-600  (1858).  Binns 
Jus.  68  (1895). 

(66)  Wheeler  v.  Wheeler,  18  III.  40  (1856),  where  a  husband,  worth  a  million  dollars, 
haid  treated  bis  wife  very  cmelly  for  years;  {10.000  a  jear  was  allowed  the  wife. 
Burr  V.  Burr,  7  Hill  (N.  Y,)  107-13  (1843);  J12, 000  was  given  as  permanent  alimonv, 
where  the  total  estate  was  only  J39, 266,  though  tbe  wife  had  brought  that  sum  in  casta, 
etc.,  to  her  hast»nd.  Odom  v.  Odom,  36  Ga.  286-319  (1867).  For  a  discussion  of  the' 
question  when  equity  will  enforce  the  separate  maintenance  of  the  wife  by  tbe  husband, 
without  recourse  to  proceedings  for  divorce,  see  Garland  v.  Garland,  50  Miss.  694-710 
(1874)- 

I  Waterman  on  Trespass,  39  (1875).    Goodeves  Mod.   Law  Pets.   Prop.  47   (1887). 
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By  marriage,  the  husband  and  wife  are  one  person  in  law:(/)(68)  that  is, 
the  very  being  or  legal  existence  ol  the  woman  is  suspended  during  the 
marriage,  or  at  least  is  incorporated  and  consadidated  into  that  of  the 
husband:(69)  under  whose  wing,  protection,  and  cover,  she  performs  every- 
thingifjo)  and  is  therefore  called  in  our  law-french  &  /eme-ccveri,  ftxmina 
viro  co-operla;{Ti)  is  said  to  be  ayoeri'baron,  or  under  the  protection  and  in- 
fluence of  her  husband,  her  baron,  or  lord;  and  ber  conditiou  during  her 
marriage  is  called  her  coverture,  iji)  Upon  this  principle,  of  a  union  of 
person  in  husband  and  wife,  depend  almost  all  the  legal  rights,  duties,  and 
disabilities,  that  either  of  them  acquire  by  the  marriage.  (73)  I  speak  not 
at  present  of  the  rights  of  property,  but  of  such  as  are  merely  personal.  For 
this  reason,  a  man  cannot  grant  any  thing  to  his  wife,  or  enter  into 
covenant  with  her;(»i)(74)  for  the  grant  would  be  to  suppose  her  separate 
(0  f».  un.  12.  (■)  CO.  u».  m. 

puts  it  as  an  allowance  for  meat  or  cloth.    The  modem  acceptation  of  the  word,  If  one  it 
have,  refer*  to  the  honac-bote.  hay-bote.  and  plow-botc— ChiTtv. 

(68)  Recent  legislation  in  all  of  the  United  Statea  baa  materially  changed  the  common 
law  rules  as  to  the  control  or  the  husband  over  the  wife's  property.  In  all  of  the  States, 
the  wife's  property,  whether  owned  before  or  aci]uired  after  marria^,  is  now  com- 
pletely protected  from  the  husband's  creditor,  and  in  some  of  them,  her  owaemhip  and 
control  over  it  are  assimilated  to  thoae  of  a  feme  sole,  saving,  however,  to  the  huslMnd, 
his  estate  by  curtesy,  and  his  right  to  a  distributive  share  of  her  personal  eatate  on  her 
death.    Williams  on  Real  Prop,  (6  ed. )  223. 

(69)  If  the  wife's  property  consists  of  lands,  the  husband  alone  entitled  to  the  rent*  snd 
profits  subject  to  be  divested  by  a  divorce  a  vinculo,     i  Wash.  Real  Frop.  ^401^  ed.  1887). 

(70)  The  husband  cannot  bring  an  action  of  replevin  against  the  wife  va  llhnois,  since 
the  married  woman's  act  of  1861 ,  unless  the  evidence  show  clearly  that  the  property  is 
brought  within  the  operation  of  that  act.    Johnson  v.  Johnson,  7a  111.  491  (1874). 

Under  Gen.  Stats,  of  New  Hampshire,  the  collection  of  the  note  of  a  married  woman 
given  for  the  price  of  land  bought  by  her,  and  secured  by  morbrage  thereon,  may  be 
enforced  bv  foreclosure.     Messer  v.  Smyth,  58  N,  H.  298-301  (1878). 

Under  the  statutes  ( 1872)  of  New  York,  an  action  at  law  could  not  be  maintained 
■gainst  a  married  woman  by  her  husband  upon  a  contract  to  pay  him  for  services 
rendered  to  her  by  him  Perkins  v.  Perkins,  7  Lans.  (N.  Y.  S.  Ct)  si  (1873).  See 
Rogers  V.  Phillips,  3  Eug.  (Ark.l  368  (1848). 

(71)  Beteman  Com.  Law  83  ( 18S3).  All  the  mairied  women's  acts  are  to  be  Uberally 
construed.    3  Cord,  Mar,  Worn.  369  (1885). 

(73)  Whatever  may  be  the  ori^n  oi feme-covert,  it  is  not  perhaps  unworthy  of  observa- 
tion, that  it  nearly  corresponds  in  its  signification  to  the  Latin  word  nupta  [a  wife];  for 
that  is  derived  a  nubendo,  i.  e.,  legenao  [from  covering],  because  the  modesty  of  the 
bride,  it  is  said,  was  so  much  consulted  by  the  Romans  upon  that  delicate  occasion,  that 
she  was  led  to  her  husband's  home  covered  with  a  veil. — CbbisTIan. 

{73)  In  many  of  the  States  the  husband  is  held  responsible  for  the  torts  of  his  wife. 
9  Cord.  Mar.  Worn.  {3  ed.  1885)  p.  630,  note,  i  Coid.  Mar.  Wom.  p.  161.  In  niinols, 
since  the  acta  of  1861  and  1869,  relative  to  married  women,  the  husband  is  not  liable  for 
his  wife's  torts,  neither  committed  in  his  presence  nor  by  his  participation.  The  whole 
8ut>ject  of  the  rights  of  husband  ind  wife  is  fiilly  reviewed  in  tne  court's  opinion. 
Martin  v.  Robson,  65  HI.  129,  136-7,  140  (1873). 

(74)  This  is  otherwise  by  the  usages  of  the  colony  and  State  of  New  York,  where  the 
wife's  sole  deed  is  good.  Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9-39  ( 1830).  So  in  Michi- 
gan, s  husband  can  convey  directly  to  the  wife  without  a  trustee.  Biudeno  v.  Ampere, 
14  Mich.  93  [1866).  But  this  was  not  so  in  Illinois  prior  to  the  married  woman's  act  of 
1861.  Newman  v.  Willetts,  48  111.  536  I1866).  Nor  in  Ohio  prior  to  18S4  (81  O.  L.  65- 
309)  could  she  form  a  partnei^ip  with  her  husband,  nor  was  her  separate  property  a  fund 
to  which  the  firm  creditora  could  resort.  Payne  c.  Thompson,  44O.  S.  193-104  (1886).  A 
conveyance  of  realty  by  the  husband  directly  to  the  wife,  will  be  upheld  at  common  law 
as  a  suitable  provision  for  her.  when  apparently  fair  and  not  in  fraud  of  creditors  nor  un- 
reasonable in  amount  under  the  circumstances.  Wilder  f.  Brooks,  10  Minn.  51-4  (1865.) 
Malone  Real  Prop.  533  ( 1881 ).  See  as  to  post  nuptial  settlements  in  Equity.  Briggs  v. 
Mitchell,  60  Barb  (N.  V.)  288-313  (1864).  For  a  discussion  of  the  rights  of  a  married 
woman  in  her  separate  estate,  as  modified  by  statute  in  Alabama,  ana  the  powers  of  a 
Court  of  Chancery  thereover,  see  Wilkinson  ».  Cheatham,  45  Ala.  337,  340,  343  (1871). 
Wife'a  eatate  not  chargeable  with  building  material  bought  by  her  husband  and  used  in 
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existence;  (75)  and  to  covenant  with  her,  would  be  only  to  covenant  with  him- 
self:(76)  and  therefore  it  is  also  generally  true,  that  all  cotnpacts  made 
between  husband  and  wife,  when  single,  are  voided  by  the  intermar- 
riage.(n)(77)     A  woman  indeed  may  be  attorney  for  her  husband;(c)  for 

(B)  Cro.  Car.  &51.  <o)  F.  N.  &  27. 


ig  AIh.  118(1851).  Koran  instance,  where  the  huaband  by  wilt  deprived  a  wife  of  an 
estate,  tbe  legal  title  to  which  her  guardian  had  put  in  the  husband,  see  Miller  v.  Btack- 
biirn,  14  Ind.  6.1-S  (1859);  aod  for  a  discussion  of  tbe  powers  and  duties  of  the  guaidian 
of  an  insane  inarrie<l  woman  see  Gardner  v.  Maroney,  95  111.  551-7  (1880).  Fifteen  yeare 
adverse  possession,  during  marriage,  does  not  bar  a  woman  from  bringing  ejectment. 
Watson  V.  Watson,  10  Conn.  77~9S  {1834).    Under  a  conveyance  to  husband  and  v ''' 


n's 


Nunan.  92  N.  Y.  152,  156  (1883).  1  Cord.  Mar.  Worn.  ^59  (1885).  Antenuptial  contracts 
to  be  performed  after  the  marriage,  are  not  destroyed  by  the  marriage.  Houghton  f. 
Houghton.  14  Ind.  508  {i860);  but  will  be  enforced.  Miller  v.  Goodwin,  14  Mass.  544 
( 1S57I.  So  will  a  parole  one,  reduced  to  writing  after  the  marriage  if  uiiambiguouB,  and 
''  >t  questioned  during  the  joint  lives  of  the  parties  may  not  be  afterwards.  Claypool  v. 
a,  135  Ind.  501-5  (1893). 
The  inarTying  of  a  man  by  a  woman  is  not  such  a  part  performance  of  a  parole  con- 
tract to  convey  real  estate  to  her  in  consideration  thereof,  as  will  induce  a  court  of  equity 
to  compel  a  specific  performance,  despite  the  statute  of  frauds.  Brown  v.  Conger,  Exr. 
etc.  8  Hun.  (N.  Y.)  615,  638(1876].  See  also  2  Const.  Rpts.  S.  C.  Scbl.Dom.  Rel.  (3ed. 
1883). 

(75)  The  common  law  provisionsas  respects  married  women's  legal  disabilities  had  two 
objects  in  view:  first,  to  protect  the  hustwnd  as  to  his  rights  acquired  by  the  marriage, 
and  secondly,  to  protect  the  wife  from  undue  influence  of  her  husband,  which  every 
one  must  admit  cKiats  in  nearly  all  cases.  Where  neither  of  these  evils  existed  or  was 
probable,  much  scope  was  allowed  her  as  to  what  manner  she  should  act  in. 

(76)  For  a  summary  of  the  i>owers  of  married  women  in  the  United  States,  with  respect 
to  their  power  to  deal  with  their  separate  legal  estate,  see  Bishop's  law  of  married  women. 

(77)  The  husband  and  wife  being  one  person  in  law,  the  former  cannot,  after  mar- 
riage, by  any  conveyance  of  common  law,  give  an  estate  to  the  wife,  {Co.  Litt  112,  a.,  187, 
b.,T  nor  the  wife  to  the  husband.  Co.  Litt.  187,  b.  But  the  husband  may  grant  to  the 
wife  by  the  intervention  of  trustees,  Co.  Litt  30;)  and  he  may  surrender  a  copyhold  to 
her  use.  A  husband  cannot  covenant  orcoutract  with  his  wife,  {Co,  Litt.  iia,  a.;)  though 
he  may  render  his  contract  binding,  if  entered  into  with  trustees;  for  unless  by  particular 
custom,  as  the  custom  of  York,  (Fitz.  Prescription,  61.  Bra.  Custom,  56,)  a  feme  covert 
is  incapable  of  talcing  any  thing  of  the  gift  of  ber  husband,  (Co.  Litt.  3,)  except  by  wilL 
LitL  s.  168.     2  Vem.  385.     3  Att.  71.     i  Fonblanque  on  Eq.  103. 

But  in  equity,  gifts  between  husband  and  wife  are  supported,  (i  Atk.  370,  2  Ves.  666 
I  Fonb.  on  Eq.  103.  3  P.  Wms.  334,)  unless  in  fraud  of  creditor^  etc.,  or  where  the  gift 
b  of  the  whole  of  the  husband's  estate.     3  Atk.  72.     a  Ves.  498. 

Bat  though  in  equity  the  wife  may  take  a  separate  estate  from  her  husband  in  respect 
of  a  gif\,  and  even  have  a  decree  against  her  husband  in  respect  of  such  estate,  ( r  Atk. 
878, )  or  avail  herself  of  a  charge  for  pa3Tnent  of  his  debts,  ( I'rec.  Ch.  26, )  yet  if  she  do 
not  demand  the  produce  during  his  life,  and  he  maintains  her,  an  account  of  such  sepa- 
rate estate  shall  not  be  carried  back  beyond  the  year.  2  P.  Wms.  83,  341.  3  P.  Wm*. 
353.  aVes.  7,  190,  716,  16  Ves.  126.  11  Ves.  325.  1  Fonbl.  on  Eq.  104.  I  Atk,  369. 
I  Equ,  Ca.  Ab,  140,  pi.  7, 

By  27  Hen.  VllI,  the  husband  may  make  an  estate  to  his  wife:  as  if  he  make  a  feoff- 
ment to  the  use  of  his  wife  for  life,  in  toil  or  in  fee,  the  estate  will  be  executed  by  the  37 
Hen.  VIII.,  and  the  wife  will  be  seised.  Co.  Litt.  11?,  a.  So  if  the  husband  covenant 
to  stand  seised  to  the  use  of  his  wife,  (id.  a.  b. ;)  and  tbis  where,  by  custom,  he  might 
devise  at  common  law.  Litt  s,  168.  So  where  the  husband  or  wife  act  en  auter  droit 
the  one  may  make  an  estate  to  the  other;  as  if  the  wife  has  an  authority  by  will  to  sell, 
she  may  sell  to  her  husband.     Co.  Litt.  1 12,  a. 

At  law.  if  a  man  make  a  bond  or  contract  to  a  woman  before  marriage,  and  they 
afterwards  intermarry,  the  bond  or  contract  is  discharged.  Cro.  Car.  551.  i  Lord 
Raym.  515. 

So  if  two  men  make  a  bond  orcoutract  to  a  woman,  or  econtra,  and  one  of  them  mar- 
ties  with  her,  the  bond,  etc,  is  discharged,  (Cro.  Car.  551,)  though  it  t>e  intended  for  the 
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that  implies  no  separation  from,  but  is  rather  a  representation  of,  her  lord. 
And  a  husband  may  also  bequeath  any  thing  to  his  wife  by  will;(78)  for 
that  cannot  take  effect  till  the  coverture  is  determined  by  bis  death. (/*  )(79) 
The  husband  is  bound  to  provide  his  wife  with  necessaries  by  law,  as  much 
as  himself;  and,  if  she  contracts  debts  for  them,  he  is  obliged  to  pay 
them;(y)(8o)  but  for  any  thing  besides  necessaries  he  is  not  chargeable. (^) 
.  Also  if  a  wife  elopes,  and  lives  with  another  man,  the  husband  is 
*not  chargeable  even  for  necessaries;(j)(8i)  at  least  if  the  person  [*443 
who  (umi^es  them  is  sufficiently  appr^ed  of  her  elopement.  (/)  (82) 
If  the  wife  be  indebted  before  marriage,  the  husband  is  bound  afterwards 


advantage  of  the  wife  during  the  coverture,  as  that  abe  shall  have  sach  tents,  etc. ,  at  her 
disposal.     Ca.  Ch,  il,  117. 

Under  Married  Women  Trader  acta  in  most  of  the  States  of  the  Union  it  is  provided 
that  married  women  shall  trade  as  if  sole,  she  may  trade  precisely  as  if  unmarried,  she  is 
as  to  her  business  a  /erne  sole,  and  may  do  all  things  incidental  to  trading  in  genend  and 
all  thin^  usual  and  proper  in  the  particular  trade  in  which  she  is  engae^.  She  may 
engage  in  any  legitimate  calling.  She  may  conduct  the  business  personally  or  by  agent; 
may  have  her  salesmen  and  her  clerks.  She  may  be  a  partner,  silent  or  active;  and 
unless  prohibited  by  statute  have  her  husband  as  her  agent  or  be  a  partner  with  him; 
though  this  is  denied  in  aoise  states.  She  need  not,  unless  the  statute  so  provides,  have 
aeparate  property  to  begin  with;  she  may  start  out  on  credit  or  use  property  given  her 
by  her  husband,  though  in  the  latter  case  his  creditors  may  have  rights.  The  capital 
and  stock  in  trade  of  her  business,  as  well  as  the  profits,  are  entirely  hers.  She  may,  on 
credit,  purchase  goods  for  her  trade;  or  buy  land  or  seed  for  farmmg  purposes;  or  rent  a 
store;  or  contract  for  services;  she  may  transfer  a  note  received  in  the  course  of  trade;  she 
may  even  sell  out  her  business;  and  ^ree  not  to  use  the  same  name  again.  She  is  per- 
sonally liable  on  all  contracts  which  she  executes  in  the  conduct  of  her  business,  even  as 
endorser  of  a  note;  ahe  ia  liable  for  the  fraud  of  her  employees,  and  is  estopped  as  if  sole 
from  denying  the  right  to  represent  her;  she  is  liable  for  goods  consigned  to  her.  She 
may  sue  and  be  sued  alone  and  at  law,  except,  perhaps,  as  to  suits  with  her  husband;  and 
a  general  judgment  niay  be  obtained  against  her.  She  may  make  a  deed  for  the  benefit 
ofcreditors  and  take  the  benefit  of  the  insolvent  laws.  Am.  and  Bng.  Hnc.  of  Law, 
vol.  14,  p.  675,  676, 

For  the  statutory  changes  in  England  see  45  and  46  Vict.  c.  75. 

(78)  A  married  woman,  by  the  assent  of  her  husband,  may  make  her  will  of  real  or 
personal  chattels,  or  choses  in  action  in  which  her  husband  has  an  interest  or  of  personal 
property  of  whidi  he  is  sole  owner,  and  her  bequests  will  be  valid,  such  a  will  as  to  his 
interest  or  probity  operating  as  a  gift  from  him.     Cutter  v.  Butler,  35  N.  H.  JAlrS^- 

(79)  A  donatio  causa  mortis  by  a  husband  to  his  wife  may  also  be  good,  as  it  is  in  the 
nature  of  a  legacy.     1  P.  Wms.  441-— CaiTTV.    aCord  Mar.  Wom.  369  (1885^. 

(80)  But  after  the  husband  has  forbidden  the  tradesman  to  sell  to  his  wife,  he  must 
prove  that  the  goods  sold  were  needed  and  that  the  husband  failed  or  refused  to  furnish 
them,  a  Cord,  on  Mar.  Wom.  (z  ed.  1855)  p.  531.  A  man  who  lives  with  a  woman  as  his 
wife,  is  estopped  from  dcnj^ng  it  when  charged  with  liabilities  as  her  husband;  but  this 
cannot  affect  rights  of  property  even  as  between  themselves.  Ponder  v.  Graham,  4  Fla. 
33-45  (1851).  After  a  decree  of  divorce  awarding  the  wife  the  custody  of  the  minor 
children  the  husband  cannot  be  held  liable  for  their  support  and  education.  Pinch  v. 
Finch,  2a  Conn.  411-14  (1853I 

Where  husband  and  wife  separate,  without  her  fault,  the  husband  is  liable  for  necessa- 
ries furnished  her  suitable  to  her  condition  in  life.  Lockwood  v.  Thomas,  13  John.  ^N. 
Y.)  248-50(181.^).  Ahusband  is  liable  for  reasonable  charges  for  the  services  ofaphysician 
employed  by  his  wife  in  her  illness.  Kendelberger  v.  Vaudusen,  i  Wilson  (Ind.)  ago 
(187a).  For  a  discussion  of  the  property  rights  and  duties  of  married  women  under  the 
statutes  of  111.  ( 1861-9)  and  the  liabilities  of  husbands,  see  Martin  v.  Robson,  65  111.  139- 
40(1873). 

(fli)  Sch.  Dom.  Rel.  61,  74-^5,  8,  80,3,  4  (3  ed.  i88a). 

(81}  I  do  not  imagine  that  the  liability  of  the  husband  to  discharge  the  contracts  of  his 
wife  depends  on  the  principle  of  a  union  of  person,  but  on  that  of  authority  and  assent 
expressed  or  implied.  This  principle  borne  in  mind  is  a  clew  to  almost  alt  the  decisions: 
thus,  first,  during  cohabitation,  it  may  be  presumed  that  the  husband  authorizes  his  wife 
to  contract  for  all  necessaries  suitable  to  his  degree;  and  no  misconduct  of  hers  during 
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to  pay  the  debt;(83)  for  he  has  adopted  her  and  her  circumstances 
together.(tt)(84)  If  the  wife  be  injured  in  her  person  or  her  property,  she 
can  bring  no  action  for  redress  without  her  husband's  concurrence,  and  in 
Iiisaatne,  as  well  as  herown:(v)  neither  can  she  be  sued  without  making  the 

(■)  3  Hod.  1, 8.  (s)  8«lk.  119.    I  BolL  Abr.  S4T. 


cohabitation^  not  evenadulterj,  which  he  must  therefore  be  supposed  to  be  ignorant  of  or 
to  have  forgiven,  can  have  any  tendency  to  destroy  that  presumption  of  auUiority,  But 
if  that  presumption  t>e  remOTed,  either  by  the  unreasonable  ezpensivenesa  of  the  goods 
furnished,  or  by  direct  warning;.  th«  liabihty  falls  to  the  ground.  Secondly,  cohabitation 
may  cease  either  by  consent,  tne  fault  of  the  husband  or  of  the  wife;  in  the  first  case,  if 
there  be  an  agreement  for  a  sepamte  allowance  to  the  wife,  and  that  allowance  be  paid, 
it  operates  as  notice  that  she  is  to  be  deah  with  on  her  own  credit,  and  the  husband  is 
discharged;  if  there  be  no  allowance  agreed  on,  or  none  paid,  then  it  must  be  presumed 
that  she  baa  still  his  authority  to  contract  for  her  necesaanes,  and  he  remains  liable.  In 
the  second  case,  in  which  it  is  improbable  that  any  allowance  ahould  be  made,  the  hus- 
band is  said  to  send  his  wife  into  the  world  with  general  credit  for  her  reasonable  expenses. 
This  is  upon  the  general  principle  ttiat  no  one  shall  avail  himself  of  his  own  wrong:  by 
the  common  law,  the  husband  is  bound  to  maintain  hia  wife,  and  when  he  turns  her  fioin 
his  house  be  does  not  thereby  discharge  himself  of  that  liability,-  which,  still  remaining, 
is  a  ground  for  presuming  an  authority  from  him  to  her  to  contract  for  reasonable  neces- 
saries. Against  this  presumption  no  general  notice  not  to  deal  with  her  shall  be  allowed 
to  prevail;  but  where  there  is  an  express  notice  to  any  particular  individual,  that  person 
cannot  sue  upon  contracts  afterward  entered  into  wiUi  her.  In  the  last  case  there  is  no 
ground  for  the  presnmption  of  authority:  the  law  does  not  oblige  a  husband  to  maintain 
an  adulteress  who  has  eloped  from  him,  and  whose  situation  has  thus  become  public;  and 
therefore  it  will  not  be  inferred  that  he  has  given  her  authority  to  bind  him  by  contracts, 
and  there  will  be  no  necessity  for  notice  to  rebut  an  inference  which  does  not  arise.  See 
the  cases  collected  and  arranged,  i  Selw.  N.  P.  375,  384.— Cows idgk. 

If  a  wife  elopes  from  her  husband,  though  not  with  an  adulterer,  the  husband  is  not 
liable  for  any  of  her  contracts,  though  the  person  who  gave  her  credit  for  necessaries  had 
no  notice  of  the  elopement.  But  if  she  offers  to  return,  and  her  husband  refuses  to 
receive  her,  his  liability  upon  her  contracts  fornecessaries  is  revived  from  that  time,  not- 
withstanding notice  not  to  trust.  McCutchen  c.  McGahay,  ir  Johns.  281.  Cunningham 
V.  Irvin,  7  S.  &  R.  347.  McGahay  v.  Williams,  13  Johns.  393.  Kimball  v.  Keeps,  11 
Wend.  33.  Hunter  v.  Boucher,  3  Pick.  a8a  Brown  v.  Patton,  3  Humph.  135.  Fredd 
V.  Eves,  4  Harring,  385.  The  authority  and  assent  of  the  husband  to  the  contract  of  the 
wife  for  necessaries  are  implied  where  the  conduct  of  the  husband  prevents  cohabitation. 
Caiy  V.  Patton,  a  Ashmead,  140.  Billing  v.  Pilcher,  7  B.  Monroe,  458.  If  the  wife  carry 
on  business  with  the  Icnowledge  of  the  husband,  it  will  be  presumed  to  be  with  his  con- 
sent, and  he  will  be  responsible  on  her  contracts  made  in  the  course  of  it.  McKinley  v. 
McGr^or,  3  Wharton,  369.  The  power  of  a  wife  to  bind  her  husl)and  by  her  contracts 
depend  upon  the  fact  of  agency  alone,  express  or  implied, — she  having,  as  wife,  no 
original  and  inherent  power  to  bind  him  by  any  contracL     Sawyer  v.  Cutting,  23  Verm. 

48&  ^^  HA  RSWOOD. 

(83)  Tiedman  on  Sales,  39(1891).  Chitty  on  Contracts,  223  (12  Eng.  ed.  1890);  a  suit 
against  husband  and  wife  tor  her  debt  dum  sola,  abates  by  her  death  after  suit  brought 
and  before  the  filing  of  the  declaration.  Williams  v.  Kenielux.,  15  Wend.  361  (1836I. 
Goods  bought  by  a  married  woman  oa  her  own  credit  and  used  in  trade  by  her,  are 
not  her  separate  property  by  the  act  of  1848.  Robinson  v.  Wallace,  39  Pa.  129-33  (1861). 
For  an  examination  of  the  rights  of  married  women  in  Texas  as  affected  by  the  Spanish 
law,  the  common  law  and  statutes;  see  Cartright  v.  Hollis,  5  Tex.  152-5  (1849];  Taylor 

Rountree,  15  Lea  (Tenn.)  73.'i-jo(i885).  For  an  example  of  how  the  equities  of  a  wife 
..  _   ..  ._^...    ..j^  doing  business  on  ' "   j?— .-a 


owning  &  separate  estate  and  doing  business  on  her  own  account,  were  adjusted,  as  re- 
gardscreditorsof  her  insolvent  husband;  see  Penn  r.  Whitehead  etc.  i7Grat  (Va.)  503-13 
[18671.  A  husband  who  had  deserted  his  wife  and  knew  she  supported  herself  by  keepinz 
a  boarding  house,  was  held  liable  for  her  contracts  reasonably  made  in  the  course  of 
business— to  which  business  he  never  objected.  Rotche  v.  Miles,  3  Conn.  638-51 
(1818). 

(84)  But  though  the  husband  has  bad  a  great  fortune  with  his  wife,  if  she  dies  before 
him.  he  is  not  liable  to  pay  her  debts  contracted  before  marriage,  either  at  law  or  in 
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husband  a  defendant,(a')(85)  There  is  indeed  one  case  where  the  wife 
shall  sue  and  be  sued  as  a  feme  sole,  viz.  where  the  husband  has  abjured 
the  realm,  or  is  banished, (j:)  for  then  he  is  dead  in  law;(S6)  and,  the  hus- 
band being  thus  disabled  to  sue  for  or  defend  the  wife,  it  would  be  most  un- 
reasonable if  she  had  no  remedy,  or  could  make  no  defence  at  all.  (87)  In 
criminal  prosecutions,  it  is  true,  the  wife  may  be  indicted  and  punished 
separately ;(>")  for  the  union  is  only  a  civil  union.(88)  But  in  trials  of  any 
sort  they  are  not  allowed  to  be  witnesses  for,  or  against,  each  other:(«) 
partly  because  it  is  impossible  their  testimony  should  be  indifferent,  but 
principally  because  of  Uie  union  of  person;  and  therefore,  if  they  were  ad- 
mitted to  be  witnesses  for  each  other,  they  would  contradict  one  maxim  of 
law,  ' '  nemo  in  propria  causa  testis  esse  debet;  ' '  (a)  and  if  against  each  other, 
they  would    contradict  another    maxim,  (39)(9o)  "  mctmo    tenetur   seipsum 

(ir}  1  Hank.  P.  C.  %. 
(i)  2  Hftwk.  P.  C.  481. 
(a)  (!' No  ouelB  allowed  to  beawltiiea  Id  bteoHU 


dum  sola  which  retnained  undischarged  dming  the  coverture,    i  F.  Wms.  4GS.    3  P. 
Wma,  400.    Rep.  T.  Talb.  173.— Christian. 

He  is  liable  for  her  debts  dutn  sola,  even  though  be  be  an  iubnt,  but  not  liable 
after  her  death  or  after  divorce,  unless  they  have  been  prosecuted  to  judgment 
against  him  t>efore  that  Roach  v.  Quick,  9  Wend.  238,  Waul  v.  Kirkman,  13 
S.  &  M.  599.  Morrow  v.  Whitesidee,  10  B.  Monr.  41 1.  After  the  covertnre  has 
ceased,  a  woman  may  be  proceeded  against  et  law  for  a  debt  which  she  owed  previous 
to  the  marriage.  Clarke  v.  Windham,  13  Ala.  79S. — Sb&rswood.  Barb.  Parties  to 
Actions,  109  (a  ed,  1884). 

(85)  Browne  on  Actions  at  Law,  150  (1S43). 

(86)  a  Cord  on  Mar.  Worn.  (2  ed.  1885)  p.  304. 

(87)  A  mere  temporary  absence  of  the  husband  does  not  sutject  his  wife  to  be  sued  a< 
a  feme  sole.  Robinson  v.  Reynolds,  i  Aiken,  174.  Rogers  v.  Phillips,  3  %ag.  365.  An 
at^ence  of  seven  years,  which  raises  a  presumption  of  his  death,  does.  Boyer  v.  Owens, 
I  Hill,  a  C.  8.  King  v.  Paddock,  18  Johns.  141.  So  also  if  the  husband  actually  deserts 
the  wife  without  the  intention  of  returning.  Gregory  v.  Paul,  15  Mass.  31.  Starrett  v. 
Wynn,  17  S.  &  R.  130.  Greeory  v.  Peirce,  4  Mete.  478.  Arthur  v.  Broadnaz,  3  Ala. 
557.    James  v.  Stewart,  9  ibioT  855.    So  in  case  of  a  divorce  a  tnensa  el  thoro.    Pierce  v. 


conduct.  For  instance,  if  she  receives  stolen  goods  of  her  own  separate  act  without  (he 
jnivitv  of  her  husband.  Hale  P.  C.  516.  A  teme  covert  may  be  indicted  alone  for  B 
riot,  (DalL  477,)  or  for  selling  gia  against  the  statute  9  Geo.  11.  c.  33,  (Stra.  ii30,)  or  for 
bein^  a  common  scold,  (6  Mod.  Rep.  313,  239, )  for  assault  and  battery,  tSalk.  ^,)  for 
keeping  a  gaming-house,  J 10  Mod.  Rep.  335,)  for  slander  or  trespass,  (Roll.  Abr,  351,)  for 
keeping  a  bawdy-house  without  the  concurrence  of  her  husband,  {10  Mod.  Rep.  63,)  and 
though  she  has  obtained  his  consent  she  is  still  punishable,  i  Hawk.  F.  C.  c.  i,  a.  12. 
Lord  Mansfield  says,  ' '  a  feme  covert  is  liable  to  be  prosecuted  for  crimes  committed  by 
her;"  and  Mr.  Justice  Wilmot,  in  the  same  case,  observed,  "  the  bustwnd  is  not  liable 
for  the  criminal  conduct  of  his  wife,"  See  Rex  v.  Taylor,  3  Burr.  1681.  Where  a  wife, 
by  her  bustiand's  order  and  procuration,  but  in  his  at»ence,  knowingly  uttered  a  for^^ed 
order  and  certificate  for  the  payment  of  prize-money,  it  was  held  that  the  presumption 
of  coercion  at  the  time  of  uttenng  did  not  arise,  as  the  husband  was  absent,  and  the  wife 
was  properly  convicted.     Russell  &  R,  Cro.  C.  210. — Chitty. 

(89)  In  an  action  for  the  slander  of  one  married  woman  by  another,  the  husband  of 
neither  party  can  be  joined  as  plaintiff  or  defendant.  Hams  v.  Webster,  58  N.  H.  481 
(1878).  An  action  hes  against  husband  and  wife  for  slanderous  words  spoken  by  her 
before  marriage.  Hawk  v.  Harmon,  5  Binu.  (Pa.)  43-61  (1813);  but  in  Kansas  the  hus- 
band is  not  liable  if  not  present  when  the  slanderous  words  are  spoken  and  not  at  all 
participating  therein.     Norris  v.  Corkhill,  3a  Kan.  410  (1884), 

(90)  It  is  no  defence  to  an  indictment  for  keeping  a  brothel  that  the  accused's 
wile  owned  the  house,  also  lived  there  and  received  the  profits  of  the  bnstneas 
Comm.  V.  Wood,  97  Mass.  115-S  (1867).  A  woman  who  held  a  man  while  her  husband 
killed  him  with  an  ax  is  liable  lust  as  a  feme  sole  Would  be.  Bibb  v.  State,  94  Ala.  32 
(1891). 
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aausare."{6)(9i)(g2}  But,  where  the  oflfence  is  directly  against  the  person 
of  the  wife,  this  rule  has  been  usually  dispensed  with;(<-)(93)  and  therefore, 
by  statute  3  Hen.  VH.  c.  2,  in  case  a  woman  be  forcibly  taken  away,  and 
married,  she  may  be  a  witness  against  such  her  husband,  in  order  to  convict 
him  of  felony.  For  in  this  case  she  can  with  no  propriety  be  reckoned  his 
wife;  because  a  main  ingredient,  her  consent,  was  wanting  to  the  contract: 
and  also  there  is  another  maxim  of  law,  that  ho  man  shall  take  ad- 
*444]  vantage  of  his  own  wrong;  which  the  (94)*ravisher  here  would  do, 
if,  by  forcibly  marrying  a  woman,  he  could  prevent  her  firom  being  a 
witness  who  is  perhaps  the  only  witness  to  that  very  fact. 

In  the  civil  law  the  husband  and  the  wife  are  considered  as  two  distinct 
persons,  and  may  have  separate  estates,  contracts,  debts,  and  injuries;(</) 
and  therefore  in  our  ecclesiastical  courts,  a  woman  may  sue  and  be  sued  with- 
out her  husband,  (e) 

But  though  our  law  in  general  considers  man  and  wife  as  one  person,  yet 
there  are  some  instances  in  which  she  is  separately  considered;  as  inferior  to 
him,  and  acting  by  his  compulsion.  And  therefore  all  deeds  executed,  and 
acts  done,  by  her,  during  her  coverture,  are  void;(95)  except  it  be  a  fine,  or 
the  like  matter  of  record,  in  which  case  she  must  be  solely  and  secretly  ex- 
amined, to  learn  if  her  act  be  voluntary.  (/ )  She  cannot  by  will  devise  lands 
to  her  husband,  unless  under  special  circumstances;  for  at  the  time  of  making 


jc 
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(d)  Cod.  4. 12, 1. 


(91)  A  witness  is  no  longer  disqualified  by  faaving  an  interest  in  the  event  of  the 
cause.  The  widow  of  the  testator  may  be  a  witness  for  the  executors  in  m  soil 
brought  by  th«m,  wherein  Ae  has  no  interest.  Gebhait  v.  Shindle,  15  S.  &  R- 
335-9 1 1824). 

(93)  The  statute  16  &  17  Vict.  c.  83  enacts  that  husbands  and  wives  of  parties  shall  be 
competent  and  compellable  to  give  evidence  on  behalf  of  either  part j^;  but  neither  can  be 
compelled  to  disclose  any  communication  during  marriage,  and  neither  is  a  competent 
witness  in  a  criminal  proceeding,  or  in  any  proceedings  instituted  in  consequence  of 
adultery .  —Stewart. 

Id  a  snit  to  which  the  trustee  of  a  married  woman  is  a  party,  her  husband,  althoi^h 
he  has  no  interest  in  the  subject  of  the  trust,  cannot  be  a  witness  for  the  trustee,  because 
his  wife  has  an  interest  Burrell  v.  Bull,  3  Sandf.  Ch.  Rep.  15.  Hodges  v.  The  Bank, 
13  Alabama,  455.    Footman  v.  Pendergrass,  3  Strob.  317. 

The  widow  is  not  as  such  disqualified  as  a  witness  in  a  case  in  which  her  husband  had 
an  interest.  She  may  testify  to  an^  fact  within  her  peiBonal  knowledge,  but  not  to  an; 
thine  diacloeed  by  his  communications  with  her.  As  to  all  communications  thus  made 
in  the  close  cotmdence  of  the  marriage  relation,  the  law  stops  her  mouth  forever. 
Bdgell  V.  Burnett,  7  Verm,  506,  534.  Pike  v.  Hayes,  14  N.  Hamp.  ig.  It  has  been  held, 
however,  that  after  a  wife  has  been  divorced  from  her  husband,  she  will  not  be  per- 
mitted to  testify  against  him  in  respect  to  transactions  which  took  place  prior  to  the 
divorce  and  dunng  the  coverture.  Barnes  v.  Camack,  I  Barbour,  391.  Cooke  v.  Grange, 
48  Ohio,  526.— Sharswood. 

(93}  Mills  V.  U.  S.,  I  PinneyCWis.)  74  {1873).  »  Cord.  Mar.  Wom.  267  fa  ed.  1885): 
See  a  case  in  3  Lawson's  Crim.  Def.  38  (1885),  wherein  the  judge  refused  to  allow  1 
petty  family  quarrel  between  husband  and  wife  be  aired  in  court 

(94)  Sch.  Dom.  Rel.  7a  (iSSa). 

(95)  By  the  commoa  law  amarried  woman's  lease  of  her  own  land  was  void.  Murray 
V.  Emmons,  19  N.  H.  483-6  (1849)-  She  could  convey  by  joining  her  husband,  Dnr- 
ant  V.  Ritchie,  8  Fed.  Cases  133  (1835);  but  in  Alabama  she  and  her  husband  could  not 
mortgage  her  separate  estate  to  subject  it  to  sale  for  his  debt,  Bibb  v.  Pope,  41  Ala.  tijo 
(i863);  nor  did  the  husband's  death  operate  as  a  confirmation  of  such  attempt,  O'Neil 
V.  Robinson,  45  Ala.  516-34  I1871). 

A  mortgage  made  by  a  married  woman  in  her  own  name  alone  without  joining 
her  husband,  and  to  one  who  advanced  a  part  of  the  purchase  money  with  which  the 
land  was  bought  by  her,  was  held  v*id  in  the  hands  of  an  assignee  seeking  to  foreclose  it 
Baton  V.  George,  40  N.  H.  358-63  (i860). 
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it  she  is  supposed  to  be  under  his  coercion. (^)(96)  And  in  some  felo- 
nies, and  other  inferior  crimes,  committed  by  her,  through  constraint  of 
iier  husband,  the  law  excuses  her:(A)  but  this  extends  not  to  treason  or  mur- 
der. (97) 

The  husband  also,  by  the  old  law,  might  give  his  wife  moderate  correc- 
tion, (0(98)  For,  as  he  is  to  answer  for  her  misbehavior,  the  law  thought  it 
reasonable  to  intrust  him  with  this  power  of  restraining  her,  by  domestic 
chastisement,  in  the  same  moderation  that  a  man  is  allowed  to  correct  his 
apprentices  or  children;  for  whom  the  master  or  parent  is  also  liable  in  some 
,  cases  to  answer.  But  this  power  of  correction  was  confined  within  reasonable 
bounds,(y)  and  the  husband  was  prohibited  from  using  any  violence  to  his 
wfe,  aliter  quam  ad  virum,  ex  causa  regiminis  el  castigationis  uxoris  sua, 
tiate  et  rationabiliter  perlinet.{^)  The  civil  law  gave  the  husband 
the  *same,  ora  larger,  authority  over  his  wife:(  100)  aUoning  him,  for  [*445 
some  misdemeanors,  flagellis  et  fusHbus  acriter  verberare  uxoretn; 
for  others,  only  modicam  casligationem  adktbere.C^) i^oi)  But  with  us,  in 
the  politer  reign  of  Charles  the  Second,  this  power  of  correction  began  to  be 
doubted ;(/)( 103)  and  a  wife  may  now  have  security  of  the  peace  against  her 

(a)  Co.  litt.  WL  (S)  Moor,  7M. 

(A)  1  Hawk.  P.  C  3.  il)  Not.  Ill,  c  11,  and  Van  I,««uiTeD  la  JOc 

W  lUd.  ua.  {0  1  Bid.  lis.    S  Kebb.  48S. 


(96)  A  married  woman,  with  the  assent  of  her  hnaband,  maj  make  a  will,  br  way  of 
appointment,  of  the  personal  property  at  her  disposal.  She  cannot,  even  with  the  aaaent 
of  her  bnsband,  make  a  devise  of  lands,  so  as  to  render  the  will  efiectnal  against  her 
heir,  nnlesait  be  in  virtue  of  the  provisions  of  some  statute,  or  of  a  power  granted  to  her 
in  the  original  creation  of  the  estate;  Nor  does  the  circumstance  of  her  surviving  her 
husband  render  valid  the  will  of  a  married  woman,  unless  she  republishes  it  after  his 
death.  O^ood  v.  Breed,  13  Mass.  535.  Banks  v.  Stone,  13  Piclc.  430.  Marston  v.  Nor- 
ton, 5  N,  Hamp.  205.  Thomas  v.  Folwell,  a  Whart  11.  Newlin  v.  Freeman,  1  Iredell, 
514.  A  boaband  may  revoke  bia  assent  to  a  will  made  by  his  wife  of  ber  personal  estate; 
tiut  it  must  tie  done  before  the  probate  of  tbe  will.  Wagner's  Estate,  3  Ashm.  448.— 
Shakswood. 

(97)  The  wife  is  not  indictable  for  oflences committed  by  the  command  of  or  in  com- 
pany with  her  husband,  unless  the  crime  is  malum  in  se,  or  where  .tbe  wife  may  be  pre- 
sumed to  be  tbe  prindpal  agent  If ,  however,  she  commit  any  indiatable  offence  without 
the  presence  or  coercion  of  her  bnsband,  she  alone  is  responsible.  Commonwealth  v. 
Neal,  10  Mass.  153.  Commonwealth  v.  I,ewis,  1  Metc.  151.  State  V.  Parketson.  i  Strob. 
169.  Davis  V.  XiK  State,  15  Ohio,  73.  If  a  married  woman  commits  a  misdemeanor 
with  the  concurrence  of  ber  bnsband,  the  husband  is  liable.  Williamson  v.  The  State, 
16  Alabama,  431. — Sharswood. 

I  Russel  on  Crimea,  33  and  notes  (9  Am.  ed.  1876),  explains  just  what  crimes  the  bus- 
hand's  coercion  includes. 

(98)  Malone's  Crim.  Brieb  173  (1S86).     i  Bish.  New  Crim.  Law  314  ( 1893). 

(99)  [Otherwise  than  lawfully  and  reasonably  belongs  to  the  husband  for  the  due  gov- 
ernment and  correction  of  his  wife.] 

( lool  Sch.  Dom.  Rcl  60,  71  (3  ed.  1883), 

( loi)  (To  beat  his  wife  severely  with  scourges  and  cudgels — to  use  moderate  chastise- 

( I03)  This  degrading  doctrine,  so  fondly  adhered  to,  Blackstone  says:  "by  the  lower 
ranks  as  an  ancient  privilege,"  has  never  been  countenanced  for  a  moment  by  American 
law  or  in  American  courts;  see  People  v.  Winters,  3  Park  Ciim.  Rep.  N.  Y.,  10;  Comm. 
V.  McAfiee,  108  Mass.  458  (1871). 

The  ancient  right  of  a  husband  to  beat  his  wife  moderately  was  discredited  by  Black- 
stone  and  is  not  recognized  at  this  day.  A  husband  and  wife  cannot  sue  one  another  for 
assault  in  a  civil  court     Webbs  Pollock  on  Torts  (Bnlg.  Am.  ed. )  150, 

Altboogh  the  Supreme  Court,  of  North  Carolina,  declared  in  State  v.  Rhodes,  Phill.  L. 
(N.  C)  433  (1866),  that  a  husband  has  a  right  to  whip  his  wife  with  "a  stick  as  large  as 
bis  finger  but  not  larger  than  his  thumb,"  This  decision  was  in  recognition  of  a  bar- 
barous custom  which  modem  authorities  condemn.  Fulghamv.  State,  46  Ala.  143  (1871). 
State  f.  OUvcr,  70  N.  C.  60(1874),  Shocket  w.  Sbockett,  40  Vt.  195  (1867).  Gbolston 
v.  Gbolston,  31  Ga.  635  (1S60).  Edmond'sApp.  57  Pa.  133  (1868).  Commonwealth  f. 
UcASee,  108  Mass.  458  (1871.) 
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husband;(m)  or,  in  return,  a  husband  against  his  wife.(n)  Yet  the  lower 
rank  of  people,  who  were  always  fond  of  the  old  common  law,  still  claim 
and  exert  their  ancient  privilege:  and  the  courts  of  law  will  still  permit  a 
husband  to  restrain  a  wife  of  her  liberty,  in  case  of  any  gross  misbehavion  (o) 
These  are  the  chief  legal  effects  of  marriage  during  the  coverture;  upon 
which  we  may  observe,  that  even  the  disabilities  which  the  wife  lies  under 
are  for  the  most  part  intended  for  her  protection  and  benefit:  w  great  a  favor- 
ite is  the  female  sex  of  the  laws  of  England.  (103) 

(m)  2  Lev.  128.  (n)  Stni.  IZ07.  (o)  8(nu  478,  8T6. 

re  conciliate  the  good  will  of  the  student  in  favor 
„  ,  n  that  they  had  shown  a  partintit;^  to  the  female 

._.  ButlamnotBomnchin  love  with  my  subject  as  to  be  inclined  to  leave  it  in  possession 
of  aglon' which  it  may  not  justly  deserve.  In  addition  to  what  has  been  obaerved  in  this 
chapter  by  the  learned  commentator,  I  shall  here  state  some  of  the  principal  di&rences 
in  the  English  law  respecting  the  two  sexes;  and  1  shall  leave  it  to  the  reader  to  deter- 
mine on  which  side  is  the  balance,  and  how  lar  this  coinpltnient  is  supported  by  truth. 

Husband  and  wife,  in  the  langnaKC  of  the  law,  are  styled  daron  and  jeme.  The  word 
baron,  or  lord,  attributes  to  the  nusband  not  a  very  courteous  superiority.  But  we  might 
be  indined  to  think  this  merely  an  unmeaning  technical  phrase,  if  we  did  not  recollect 
that  if  the  baron  kills  his  feme  it  is  the  same  as  if  he  had  killed  a  stranger,  or  any  other 
person;  but  if  the  feme  kills  her  baron,  it  is  regarded  by  the  laws  as  a  much  more  atro- 
cious crime;  as  she  not  only  breaks  through  the  restraints  of  humanity  and  conjugal 
affection,  but  throws  off  all  subjection  to  the  authority  of  her  husband.  And  therefore 
the  law  denominates  her  crime  a  species  oftreasou,  and  condemns  her  to  the  same  pun- 
ishment as  if  she  had  killed  the  king.  And  for  every  species  of  treason,  (though  in 
petit  treason  the  punishment  of  men  was  only  to  be  drawn  and  hanged,)  till  the  30  Geo. 
III.  c.  48,  the  sentence  of  women  was  to  be  drawn  and  burnt  alive.     4  book,  W14. 

By  the  common  law,  all  women  were  denied  the  benefit  of  cleiKy;  and  till  the  3  &  4 
W.  and  M.  c.  9,  they  received  sentence  of  death,  and  might  have  been  executed,  for  the 
first  offence  in  simple  larceny,  bigamy,  manslaughter,  etc.,  however  learned  they  were, 
merely  becaose  their  sex  precluded  the  possibility  of  their  taking  holy  orders;  though 
a  man  who  could  read  was  for  the  same  crime  subject  only  to  burning  in  the  hand  and 
B  few  months'  imprisonment.    ^  book,  369. 

These  are  the  principal  distinctions  in  criminal  matteia.  Now  let  us  see  how  the 
account  stands  wiOi  regard  to  civil  rights. 

Intestate  personal  property  is  equally  divided  between  males  and  females;  but  a  son, 
though  younger  than  all  his  sistera,  is  heir  to  the  whole  of  real  property. 

A  woman's  personal  property  by  marriage  becomes  absolutely  her  husband's,  which  at 
his  death  he  may  leave  entirely  away  from  her;  but  if  he  dieswithout  will,  she  is  entitled 
to  one-third  of  his  personal  property,  if  he  has  children;  if  not,  to  one-half.  In  the 
province  of  York,  to  four-ninths  or  tliree-fourths. 

Bjr  the  marriage,  the  husband  is  absolutely  master  of  the  profits  of  the  wife's  lands 
during  the  coverture;  atad  if  he  has  had  a  living  child,  and  survives  the  wife,  be  retains 
the  whole  of  those  lands,  if  they  are  estates  of  inheritance,  during  his  life;  but  the  wife 
is  entitled  only  to  dower,  or  one-third,  if  she  survives,  out  of  the  husband's  estates  of 
inheritance:  but  this  she  has  whether  ^e  has  had  a  child  or  not. 

But  a  husband  can  be  tenant  by  the  curtesy  of  the  trust  estates  of  the  wife,  though  the 
wife  cannot  be  endowed  of  the  trust  estates  of  the  husband.    .3  F.  Wms.  339. 

With  regard  to  the  property  of  women,  there  is  taxatlou  without  representation;  for 
they  pay  taxes  without  having  the  liberty  of  voting  for  representatives;  and  indeed  there 
seems  at  present  no  substantial  reason  why  single  women  should  be  denied  this  privilege. 
Though  the  chastity  of  women  is  protected  Trom  violence,  yet  a  parent  can  have  no 
reparation  by  our  law  from  the  seducer  of  his  daughter's  virtue  but  by  stating  that  she 
ia  his  servant,  and  that  by  the  consequences  of  the  Auction  be  is  deprived  of  the  benefit 
of  her  labor;  or  where  the  seducer  at  the  same  time  is  a  trespasser  upon  the  close  or 
premises  of  the  parent.     But  when  by  such  forced  circumstances  the  law  can  take  cogni- 


surate  to  the  wounded  feelings  of  a  paretiL 

Female  virtue,  by  the  temporal  law,  is  perfectly  exposed  to  the  slanders  of  malignity 
and  felsehood;  for  any  one  may  proclaim  in  conversation  that  the  purest  maid  or  the 
chastest  matron  is  the  most  meretricious  and  incontinent  of  women  with  impunity,  or 
free  from  the  anitnadversioiia  of  the  temporal  courts.  Thus  female  honor,  which  is 
dearer  to  the  sex  than  their  lives,  is  left  by  the  common  law  to  be  the  sport  of  an  aban- 
doned calumniator.     3  book,  115. 


From  this  impartial  statement  of  the  account,  I  fear  there  is  tittle  reason  to  pay  a  com- 


pliment to  our  laws  for  their  re«^ct  and  favor  to  the  female  sex. — ChkjsTiam. 
418 


r>' Google 


Chap.  i6]  OF  PERSONS.  44^-447 


CHAPTER  XVI. 

OF  PARENT  AND  CHILD. 

Tbb  next,  and  the  most  universal  relation  in  nature,  is  immediately 
derived  from  the  preceding,  being  that  betn'een  parent  and  child. 

Children  are  of  two  sorts;  legitimate,  and  spurious,  or  bastards,  eadi  of 
which  we  shall  consider  in  their  order;  and,  first,  of  legitimate  children. 

I.  A  legitimate  child  is  he  that  is  born  in  lawful  wedlock,  or  within  a  com- 
petent timeafterwards.(t)  "Pater  est  quern  nuptiee  demonstrant,"{2)  is  the 
rule  of  the  civil  law;(a)  and  this  holds  with  the  civilians,  whether  the  nup- 
tials happen  before  or  after  the  birth  of  the  child.  With  us  in  England  the 
rule  is  narrowed,  for  the  nuptials  must  be  precedent  to  the  birth;  of  which 
more  will  be  said  when  we  come  to  consider  the  case  of  bastardy.  At  present, 
let  us  inquire  into,  i.  The  legal  duties  of  parents  to  their  legitimate  i^ildreii. 
2.  Their  power  over  them.     3.  The  duties  of  such  children  to  their  parents. 

I.  And,  first,  the  duties  of  parents  to  legitimate  children:  which  princi- 
pally consist  in  three  particulars;  their  maintenance,  their  protection,  and 
their  education. 

*The  dutj-  of  parents  to  provide  for  the  maintenance  of  their  chil-  [*447 
dren  is  a  principle  of  natural  law;(3)  an  obligation,  says  PufFen- 
dorf,(6)  laid  on  them  not  only  by  nature  herself,  but  by  their  own  proper 
a£t,  in  bringing  them  into  the  world:  for  they  would  be  in  the  highest  man- 
ner injurious  to  their  issue,  if  they  only  gave  their  children  life  that  they 
might  afterwards  see  them  perish.  By  begetting  them,  therefore,  they  have 
entered  into  a  voluntary  obligation  to  endeavor,  as  far  as  in  them  lies,  that 
the  life  which  they  have  bestowed  shall  be  supported  and  preserved.  And 
thus  the  children  will  have  the  perfect  right  of  receiving  maintenance  from 
their  parents.  And  the  president  Montesquieu  Cc)  has  a  very  just  observa- 
tion upon  this  head:  that  the  establishment  of  marriage  in  all  civilized  states 
is  built  on  this  natural  obligation  of  the  father  to  provide  for  his  children; 
for  that  ascertains  and  makes  known  the  person  who  is  bound  to  fulfil  tlii3 
obligation:  whereas,  in  promiscuous  and  illicit  conjunctions,  the  &ther  JS 
unknown;  and  the  mother  finds  a  thousand  obstacles  in  her  way,  shame, 
remorse,  the  constraint  of  her  sex,  and  the  rigor  of  laws,  that  stifle  her  in- 
clinations to  perform  this  duty;  and,  besides,  she  generally  wants  ability,    . 

The  municipal  laws  of  all  well-regulated  states  have  taken  care  to  enforce 
this  duty:  though  Providence  has  done  it  more  effectually  than  any  laws,  by 
implanting  in  the  breast  of  every  parent  that  natural  /r-opyv,  or  insuperable 
degree  of  affection,  which  not  even  the  deformity  of  person  or  mind,  not  even 

(1)  ^.2.1,5.  (b)  L.otN.14,C.  U.  (e)  Sp.  L,  b.  IS,  0.  2. 

(i|  Sch.  Dom.  ReL  303.  4,  17,  aj,  3»  (3  ed.  i88a). 

(3)  ["  He  is  the  fether  whom  the  marriage  designates."] 

(3)  Wood  Mast  &  Serv.  io(l877).  (^wrn  v.  Allen,  3  Dutch.  {N.  J.)  388-9,  (1837). 
Edwards  v.  Davis,  16  Johns.  (N.  V.)  381-5  (1819).  Nicholson  v.  Spencer,  it  Ga.  610^ 
(185a).  Clark  v.  Gatts,  i  Bradw.  (111.)  454-6(1877).  Porter  v.  Powell,  791a.  151-8(1890). 
Lower  v.  Wallick,  a4  Ind.  68-73  {1865).  Where  a  parent  allows  a  stranger  to  sup- 
port and  instruct  bis  children,  not  objectinK  thereto,  but  rather  assenting  and  advising 
therein,  the  law  presumes  he  knows  bis  obligations,  accepts  the  services  aud  promises 
to  pay,  Pyne  v.  Van  Bergen,  i  Pinney  (Wis.)  53a  (1845).  Contra:  Raymond  v.  Loyd, 
10  B«:b.  (N.  Y.)  483-5  (1851).  Kelly  v.  Davis,  49  N.  H.  187-9  ('870).  There  is  no 
common  law  liability  of  a  child  to  support  its  parents  who  are  infirm,  aged  or  des- 
titute: Edwards  v.  Davis,  16  John.  (N.Y.)  381-5  (■819)-  Lebanon  v.  Griffin,  45  N.  H. 
558-61  (1864). 
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the  wickedness,  ingratitude,  and  rebellion  of  children,  can  totally  suiq>ress, 
or  extinguish. 

The  civil  Uv/id)  obliges  the  parent  to  provide  maintenance  for  his  child, 
and,  if  he  refuses,  "judex  de  ea  re  cognoseet." {i\)  Nay,  it  carries  this  matter 
so  far,  that  it  will  not  suffer  a  parent  at  his  death  totally  to  disinherit 
♦448]  his  child,  without  expressly  giving  *his  reason  for  so  doing;  and 
there  are  fourteen  such  reasons  reckoned  up,(ff)  which  may  justify 
such  disinherison.(5)  If  the  parent  alleged  no  reason,  or  a  bad  or  a  false 
one,  the  child  might  set  the  wiU  aside,  tanguam  tesfamentum  inofficiosumXf*) 
a  testament  contrary  to  the  natural  duty  of  the  parent.  And  it  is  remarkable 
under  what  color  the  children  were  to  move  for  relief  in  such  a  case:  by  sug- 
gesting that  the  parent  had  lost  the  use  of  his  reason  when  he  made  the 
inofficious  testament.  And  this,  as  Puffendorf  observes, (/)  was  not  to  bring 
into  dispute  the  testator's  power  of  disinheriting  his  own  offspring,  but  to 
examine  the  motives  upon  which  he  did  it;  and,  if  they  were  found  defective 
in  reason,  then  to  set  them  aside.  But  perhaps  this  is  going  rather  too  far; 
every  man  has,  or  ought  to  have,  by  the  laws  of  society,  a  power  over  his 
own  property;  and,  as  Grotius  very  well  distinguishes, (^)  natural  right 
obliges  to  give  a  necessary  maintenance  to  children;  but  what  is  more  than 
that  they  have  no  other  right  to,  than  as  it  is  given  them  by  the  &vor  of 
their  parents,  or  the  positive  constitutions  of  the  municipal  law. 

Let  us  next  see  what  provision  our  own  laws  have  made  for  this  natural 
duty.  It  is  a  principle  of  law, (A)  that  there  is  an  obligation(7)  on  every  man 
to  provide  for  those  descended  from  his  Ioins;(8)  and  the  manner  in  which 
this  obligation  shall  be  performed  is  thus  pointed  out.(t)(9)    The  &therand 

Id)  Ff.^S.5.  (g)  DeJ.B.aP.L2,c.7.D.S. 

ie)  No».  U6.  th)  Raym.  BOO. 

(/)  J.  4,  c.  II.  I  T.  (i)  StoL  a  EUi.  c.  2. 


___i.  Dom.  Rel.  312  (1882,  3  ed). 
(6J  [As  an  unofficioua  will.]] 

(7)  The  mere  moral  oblieatton  on  the  father  to  tnaintam  his  child  affords  no  inference 
of  a  legal  promise  to  pay  bis  debts.     (Mortiroore  v.  Wright,  6  M.  &  W,  483). 

(8)  As  to  the  disputed  questions  of  a  father's  obligation,  independently  of  statutes,  to 
support  his  minor  children,  see  17  Vt.  350.  38  N.J.  L.  383.  136  Mass.  187  (1887).  Gil- 
ley  V.  Gilley,  79  Me.  aga  (1887).  Pretringer  v.  Pretzinger,  145  O.  S.  452  (1887).  40  Me. 
151;  as  to  a  mother's  duty,  see  Gleason  v.  Boston,  144  Mass.  35  (1887). 

(9)  Independently  of  the  express  enactment  in  the  43  Eliz.  c.  3,  and  other  subsequent 
Statutes,  there  is  no  /eg'al  obligation  on  a  parent  to  maintain  his  child;  and  therefore  a 
third  person,  who  may  relieve  the  latter  even  Irom  absolute  want,  cannot  sue  the  parent 
for  a  reasonable  remuneration,  unless  he  expressly  or  impliedly  contracted  to  pay.  See 
per  Le  blanc,  J.  4.  East,  84.  Sir  T.  Raym.  a6o,  margin.  Palmer,  559.  a  Stark,  jil. 
Whereas,  as  we  have  seen  in  the  case  of  husband  and  wife,  the  former  may  in  some  cases 
be  sned  for  necessaries  provided  for  the  latter,  even  in  de^ance  of  the  husband's  injunc- 
tions not  to  supply  them.  The  common  law  considered  moral  duties  of  this  nature,  like 
others  of  imperfect  obligation,  as  better  left  in  their  performance  to  the  impulse  of  nature. 
However,  a  parent  may,  under  circumstances,  be  indicted  at  common  law  for  not  supply- 


ingan  infant  child  wiUi  necessaries.    Russell  &.  R.  C.  C.  20.    a  Camp.  650 

The  statute  43  Bliz.  c.  a,  s.  j  enacts  that  the  father  and  grandfather,  and  the  mother 
and  grandmother,  and  the  children,  of  eveij  poor,  old,  blind,  lame,  and  impotent  person, 
or  oUier  poor  person,  not  able  to  work,  being  of  a  sufficient  ability,  shalC  at  their  own 
charges,  relieve  and  maintain  every  such  poor  person  in  that  manner,  and  aaording  to 
that  rate,  as  by  the  justices  of  peace  of  that  county  where  such  sufficient  persons  dwell, 
or  the  greater  number  of  them  at  their  ^neral  quarter-sessions,  shall  be  assessed,  upon 
pain  that  every  one  of  them  shall  forfeit  twenty  shillings  for  every  month  which  mey 
shall  fail  therein. 

Mr.  Christian  has  supposed  (p.  448,  n.  i)  that  the  relations  mentioned  in  the  43  Btiz. 
c.  2  can  only  be  compeued  to  allow  each  other  aoi.  a  month,  or  13/.  a  year;  but  he  has 
not  distineuished  between  the  power  to  award  a  sufficient  maintenance  and  the  punish- 
ment for  uie  breach  of  the  order.    The  amount  of  maintenance  is  in  the  discretion  of  the 
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mother,  grand&ther  and  grandmotlier,  of  poor  impotent  persons,  shall  main- 
tain  them  at  their  own  charges,  if  of  sufBcient  ability,  acconling  as  the 
quarter-session  shall  direct:(io)  and(A)  if  a  parent  runs  away,  and  leaves  his 
diildren,  the  church-wardens  and  overseers  of  the  parish  shall  seize  his  rents, 
goods,  and  chattels,  and  dispose  of  them  toward  their  relief.  By  the  inter- 
pretations which  the  courts  of  law  have  made  upon  these  statutes,  if  a  mother 
or  grandmother  marries  again,  and  was  before  such  second  marri^e  of 
(k)  Stat  5  Geo.  I.  c  8. 

m^fistrates;  sod  they  may  order  much  more  than  3os.  a  month.  And  if  the  party  dis- 
obey the  order  to  pay  that  sum,  though  exceeding  aoj.  a  month,  he  may  be  indicted  3 
Butt.  799. 

Any  two  justices  may  make  this  order  of  allowance,  which  is,  in  lact,  in  aid  of  the 
parish  to  which  the  indigent  peraon  belongs.  The  relation  on  whom  the  order  is  made 
may  appeal  to  the  justices  in  sessions,  who,  upon  evidence  and  the  consideration  of  the 
circnmstances  and  ability  of  the  party,  can  reduce  the  allowance  or  discharge  the  order. 
If  the  party  disobey  the  order,  he  may,  as  we  have  seen,  be  Indicted,  (3  Burr.  799,)  or 
his  goolis  may  be  distrained  under  a  warrant  of  justices  by  distress.    43  Bliz.  c.  i,  s.  3 

The  justices  must  be  of  the  county  where  such  parents  dwell.    2  Bnlst  3^. 

Though  independently  of  an  express  contract,  or  one  implied  from  particular  facts,  a 
fother  cannot  be  sued  for  the  price  of  necessaries  provided  for  his  in&nt  son,  yet  very 
■light  circumstances  will  suffice  to  justify  a  juir  in  finding  a  contract  on  his  part  In 
a  ute  caae,  where  a  parent  was  sought  to  be  charged  for  regimentals  furnished  to  his 
son,  the  lord  chief  justice  left  it  aa  a  question  for  the  jury  to  consider  whether  they  could 
infer  that  the  order  was  eiven  by  the  assent  and  with  uie  authority  of  the  father.  He 
said  that  "a  father  would  not  be  bound  by  ^e  contract  of  his  son  unless  either  an 
actual  authority  were  proved,  or  circumstances  appeared  from  which  Buch  an  authority 
mieht  be  implied:  were  it  otherwise,  a  father  who  had  an  imprudent  son  might  be  pre- 
judiced to  an  indefinite  extent;  and  it  was  therefore  necessary  that  some  proof  should 
be  given  that  the  order  of  a  son  was  made  by  the  authority  of  his  father.  'Hie  question, 
therefore,  for  the  consideration  of  the  jury  was,  whether,  under  the  circumstances  of  the 
particular  case,  there  was  sufficient  to  convince  them  that  the  defendant  had  invested 
his  son  with  such  authority.  He  had  placed  his  son  at  the  military  college  at  Harlow, 
and  bad  jnid  his  expenses  while  he  remained  there;  the  son,  it  appeared,  then  obtained 
a  commission  in  the  army,  and  having  found  his  way  to  London,  at  a  considerable  diB< 
tance  from  b\i  father's  residence,  had  ordered  regimentals  and  other  articles  suitable  to 
his  equipment  for  the  Bast  Indies.  If  it  had  appeared  in  evidence  that  the  defendant 
had  supplied  his  son  with  money  for  this  purpose,  or  that  he  had  ordered  these  articles 
to  be  furnished  elsewhere,  either  of  those  circumstances,"  the  learned  judge  observed, 
"might  have  rebutted  the  presumption  of  any  authority  from  the  defendant  to  order 
them  from  the  plaintiff:  nothing,  however,  of  this  nature  had  been  proved;  and  since 
the  articles  were  necessary  for  the  son,  and  suitable  to  that  station  in  which  the  defend- 
ant had  placed  him,  it  was  for  the  jury  to  say  whether  they  were  not  satisfied  that  an 
authority  bad  been  given  by  the  defendant."  The  jury  found  in  ttie  affirmative.  3  Stot^. 
R.S"- 

So  where  a  man  marnes  a  widow  who  has  children  by  her  former  husband,  who  are 
received  by  the  second  husband  into,  and  held  out  by  him  to  the  world  as  forming  part 
of,  his  own  family,  he  will  be  liable  to  pay  third  persons  for  necessaries  furnished  for 
them.     Per  lord  Bllenborough.  4  East,  Si. 

But  where  a  parent  allows  his  child  a  reasonable  sum  for  his  expenses,  he  will  not  be 
liable  even  for  necessaries  ordered  b^  such  child.     3  Bsp.  R.  471. 

And  where  a  tradesman  has  furnished  a  young  man  with  clothes  to  an  extravagant 
extent,  he  cannot  sue  the  father  for  any  part  of  his  demand,  (1  Esp.  Rep.  17;)  nor  is  the 
infant  liable  for  any  part  of  the  articles.     3  Bla.  R.  1335, 

And  it  should  seem,  as  in  the  cases  of  husband  and  wife,  or  principal  and  agent,  if  the 
credit  be  given  solely  to  the  child,  the  parent  will  not  in  any  case  be  liable. 

But  although  in  a  particular  case  credit  may  have  been  given  to  a  minor,  and  not  to 
his  parent,  yet  the  latter  may  be  responsible  in  a  case  of  fraud.  Thus,  where  the  goods 
were  supplied  to  a  minor  on  a  fraudulent  representation  by  his  father  that  he  was  about 
to  relinquish  business  in  favor  of  his  son,  although  the  credit  was  given  to  the  son,  the 
father  dealing  with  the  proceeds  was  held  responsible,  in  assumpsit,  for  goods  sold  and 
delivered,     i  Stark.  30.— CHrrrv. 

(10)  A  wife  secured  a  divorce  from  her  husband  and  the  custody  of  her  children;  ^e 
then  a  few  years  afterwards  luvught  a  suit  against  him  for  their  support  and  education: 
held  she  could  not  recover.  Harris  f.  Hams,  6  Kan.  46-50  (1869).  Finch  v.  Finch,  33 
Conn.  411-15-16  (1853). 
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sufficient  ability  to  keep  the  child,  the  husband  shall  be  charged 

9]     to  *^aintain  it:(/Xii)  for  this,  being  a  debt  of  hers  when  single. 

shall    like    others    extend    to  charge  the   husband.  (12)      But    at 

death,  the  relation  being  dissolved,  the  husband  is  under  no  further 
gation.Ci3) 

lo  person  is  bound  to  provide  a  maintenance  for  his  issue,(i4)  unless 
;re  the  children  are  impotent  and  unable  to  work,  either  through  infancy, 
ase,  or  accident,  and  then  is  only  obliged  to  find  them  with  necessaries, 
penalty  on  refusal  being  no  more  than  20s.  a  month.  (15)  For  the  policy 
>ur  laws,  which  are  ever  watchfiil  to  promote  industry,  did  not  mean  to 
ipel  a  father  to  maintain  his  idle  and  lazy  children  in  ease  and  indolence: 

thought  it  unjust  to  oblige  the  parent,  against  his  will,  to  provide  them 
1  superfluities,  and  other  indulgences  of  fortune;  imagining  they  might 
it  to  the  impulse  of  nature,  if  the  children  were  deserving  of  such  &vors. 
,  as  nothing  is  so  apt  to  stifle  the  calls  of  nature  as  religious  bigotry,  it  is 
::ted,(m)  that  if  any  popish  parent  shall  refuse  to  allow  his  protestant 
d  a  fitting  maintenance,  with  a  view  to  compel  him  to  change  his  religion, 
lord  chancellor  shall  by  order  of  court  constrain  him  to  do  what  is  just 

reasonable.  But  this  did  not  extend  to  persons  of  another  religion,  of 
ess  bitterness  and  bigotry  than  the  popish:  and  therefore  in  the  very  next 
r  we  find  an  instance  of  a  Jew  of  immense  riches,  whose  only  daughter 
ing  embraced  Christianity,  he  ttuned  her  out  of  doors;  and,  on  her  applt- 
on  for  relief,  it  was  held  she  was  entitled  to  none.(»)(i6)     But  this  gave 

(I)  SlytaB,  28a.    IBulBLSU.  (m)  Stat.  U  &  12  W.  UL  C  4.  [n)  Lord  Baym.  SSO. 

I )  Sch.  Dom.  Rel.  jaS  (3  ed.  1883), 

i)  Theson's  father  is  not  compellsble  to  maintain  tfae  son's  wife.   iStra.  995. — Chittv. 

•  the  statute  4  sod  5  Wm.  IV.  c.  76,  s.  57,  1834.  a  man  marrying  a  woman  who  has  a 

1  at  the  time  of  tbe  marriaKC,  whether  snch  child  be  legitimate  or  illegitimate,  shall 

able  to  maintain  such  child  until  it  shall  attain  the  age  of  sixteen  years. 

i  to  the  duties  and  rights  of  a  stepfather  with  relation  to  his  wife's  children,  see 

les  v.  Weiser,  54  la.  591  (1880);  or  towards  grown  children  yet  in  his  family,  99  Pa. 

1883).    57  Wis.  13.    60  Mich  635  ri886).     117  N.  Y.  131  (1890). 

i)  A  father-in-law  is  not  obliged  to  maintain  the  children  which  his  wife  may  have  hsd 

former  husband.     Commonwealth  v.  Hamilton,  6Masa.  373.     Worcester?/.  Marchaut, 

ick.  510.     Williams  v.  Hutchinson.  3  Comst  313. — Sharswood. 

))  The  father  is  not  bound  to  maintain  his  son's  wife  while  he  is  alive  and  able  to  do 

Chrystie  i/.  MacMillan,  13  Sc.  Fac,  Dec.  (folio)  106-7  (1803).     Under  the  law  of  1870 

;xas  the  married  daughter  and  her  children  living  with  her  mother  fanned  no  part 

le  "  family,"  so  as  to  entitle  them  to  the  homestead,  upon  the  death  of  the  mouier. 

I  V.  Green.  50  Tex.  483-91  (1878). 

))  A  parent  is  bound  by  the  common  law  to  support  his  children  as  long  as  be  has  any 

IS  whatever  to  do  it.     He  cannot  therefore  charge  their  separate  estate  with  the 

use  of  their  maintenance  and  education.    Hillsborough  v.  Deering,  4  N.  Hamp.  86, 

and's  Accounts,  5  Rawle,  323.     Addison  v.  Bowie,  1  BUnd,  606.     Dupont  v.  JobnsctD. 

iley,  Ch.  R.  374- 

tbough  courts  of  equity  recognize  the  common  law  liability  of  a  father  to  support 

educate  his  child,  yet  in  a  case  where  he  has  not  ability  to  do  so  according  to  their 

in  in  life,  assistance  will  be  granted  him  from  the  estate  of  the  child.     Newport  v. 

:,  3  Ashm.  332.     Cawls  v.  Cawls,  3  Gilman,  435.     Godard  v,  Waener,  3  Strob.  Eq.  1. 

parent  is  bound  to  provide  his  children  with  necessaries;  and,  if  he  neglect  to  do  so, 

rd  person  may  supply  them  and  charge  the  parent  with  the  amount.     Van  Valkin- 

h  V.  Watson,  13  Johns.  480.     Stanton  v.  Willson,  3  Day,  37.     Pidgin  f.  Comm.  SN. 

ip.  350- 

a  bther  abandon  his  duty,  so  that  his  infant  child  is  forced  to  leave  his  house,  he  is 

e  for  a  suitable  maintenance;  but  where  the  son  voluntarily  leaves  his  father's  lionse, 

authority  of  the  father  to  purchase  necessaries  is  not  implied.     Owen  v.  White,  5 

;r,  435.     Hunt  v.  Thompson,  3  Scam.  179.     Raymond  v.  Loyd,  10 Barb.  Sap.  Ct.483. 

a  V.  Steele,  19  Ala.  656. — Sharswood. 

i)  It  was  not  held  that  she  was  entitled  to  none  because  she  was  the  daughter  of  a 

but  because  the  order  did  not  state  that  she  was  poor,  or  likely  to  become  uiargeable 

e  parish.— Chrisiiak. 
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ocx:asion(ii)  to  another  statute  (/)  which  ordains,  that  if  Jewish  parents 
refuse  to  allow  their  protestant  children  a  fitting  maintenance  suitable  to  the 
fortune  of  the  parent,  the  lord  chancellor  on  complaint  may  make  such  order 
therein  as  he  shall  see  proper.  ( 1 7) 

Our  law  has  made  no  provision  to  prevent  the  disinheriting  of 
children  by  will;(i8)  leaving  every  man's  property  in  his  *own(i9)  [*450 
disposal,  upon  a  principle  of  liberty  in  this  as  well  as  every  other 
action:  though  perhaps  it  bad  not  been  amiss  if  the  parent  had  been  bound 
to  leave  them  at  least  a  necessary  subsistence.  Indeed,  among  persons  of 
any  rank  or  fortune,  a  competence  is  generally  provided  for  younger  children, 
and  the  bulk  of  the  estate  settled  upon  the  eldest,  by  the  marriage-articles. 
Heirs  also,  and  children,  are  &vorites  of  our  courts  of  justice,  and  cannot  be 
disinherited  by  any  dutdous  or  ambiguous  words;  there  being  required  the 
utmost  certainty  of  the  testator's  intentions  to  take  away  the  right  of  an 
heir,  (y)  (20) 

From  the  duty  of  maintenance  we  may  easily  pass  to  that  of  protedion, 
which  is  also  a  natural  duty;  but  rather  permitted  than  enjoined  by  any 
municipal  laws;  nature,  in  this  respect,  working  so  strongly  as  to  need  rather 
a  check  than  a  spur.  A  parent  may  by  our  laws  maintain  and  uphold  his 
children  in  their  law  suits,  without  being  guilty  of  the  legal  crime  of  main- 
taining quarrels.  (^)  (2 1 )  A  parent  may  also  justify  an  assault  and  battery 
in  defence  of  the  persons  of  his  children:{j)  nay,  where  a  man's  son  was 
beaten  by  another  boy,  and  the  father  went  near  a  mile  to  find  him,  and 
there  revenged  the  son's  quarrel  by  beating  the  other  boy,  of  which  beating 


ii?)  Both  these  statutes  are  now  repealed  by  9  &  10  Vict.  c.  59. — Sharswood. 
18)  At  common  law  a  man,  who  is  sui  jiuis  and  compos  mentis,  may  give  away  all  hia 
personal  propei^  so  as  to  become  peimilesB  himaelf  and  leave  his  wife  and  children  ao. 
Prindle  v.  Priodle,  59  Pa.  381-5  (1868). 

( 19)  Scb.  Dom.  ReL  318  (3  ed.  1883). 

(30)  And  the  heirs  will  not  be  disinherited  by  any  Implied  conatruction  of  the  devise 
of  his  ancestor;  for  descent  is  favored,  and  this  rale  applies  as  well  to  heirs  f^eneral  as  by 
custom;  and  there  must  be  some  plain  words  of  nft,  or  necessary  implication,  to  diun- 
herit  an  heir-at-law.  a  Ves.  164.  1 1  Ves.  39;  and  cases  collected  in  H.  Chitty's  Law  of 
Descents,  311. 

And  it  is  a  rule  of  thecomt  of  equity  to  turn  the  scale  in  favor  of  an  belr,  and  the  court 
always  inclines  in  his  favor,  and  will  allow  artificial  reasoning  to  prevent  his  being  disin- 
herited- 3  Atlc.  6S0,  747.  Every  heir  has  a  right  to  inauire  by  what  means,  and  under 
what  deed,  he  is  disinherited.  And  before  be  has  established  his  title,  he  may  go  into 
equity  to  remove  terms  out  of  the  way  which  would  prevent  his  recovering  there,  and 
may  also  have  a  production  and  inspection  of  deeds  and  writings  in  equity.  I  Atk.  339. 
2  Ves.  389.    3  AUt.  387. 

The  uw  also  fevors  bequests  to  children,  in  preference  to  other  persons,  on  the  account 
of  the  legacy-dnty. 

See  also  cases  of  implied  revocations  of  a  will  by  subsequent  marriage  and  birth  of  a 
child.    5  T.  R.  49,  51.    4  M.  &  a  10.— Chitty. 

(3r)  Browne  on  Actions  at  X^w,  3^  (1S43I.  One  standings  loco  parentis  may  make 
a  sufficient  demand  to  sustain  a  suit  in  replevin.    Newman  v.  Bennett,  33  111.  438  (i860). 

A  minor  daughter  out  at  service,  while  temporarily  at  home  helping  her  widowed 
mother  for  a  few  days,  was  debauched.  It  was  held  that  she  was  actually  in  the  service 
of  the  mother  and  that  an  action  was  maintainable  by  the  mother  for  loss  of  services  of 
the  daughter.  Gray  v.  Durland,  51  N.  Y.  424-9  (1873).  So,  she  may  sue  where  the 
seduction  is  before  and  the  loss  of  serviceafter,  her  husband's  death.  Coon  v.  MoStt,  3 
Penn  (N.  J.)  436-43  (1809);  a  father  may  also,  though  he  allowed  hta  daughter  to  go  out 
to  service  and  to  keep  her  earnings.  Greenwood  v.  Greenwood,  28  Md.  370-84  (1867).  A 
widow  may  prosecute  as  next  fnend  to  her  minor  son  an  action  for  injuries  sustained  by 
him,  and  the  beginningand  prosecution  of  the  action  is  a  sufficient  relmquishment  by  her 
to  him  of  all  suui  compensation  for  his  loss  of  time,  and  expenses  incnired.  Abelcs  v. 
Biansfield,  19  Kan.  16-19(1877). 
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he  afterwards  unfortunately  died,  it  was  not  held  to  be  murder,  but  man- 
slaughter mereIy.(/)(22)  Such  indulgence  does  the  law  show  to  the  frailty 
of  human  nature,  and  the  workings  of  parental  affection. 

The  last  duty  of  parents  to  their  children  is  that  of  giving  them  an  education 
suitable  to  their  station  in  liie:  a  duty  pointed  out  by  reason,  and  of  far  the 
greatestimportanceofany.  For,  asFufiendorf  very  well  observes, («) 
*4Si]  it  is  not  *easy  to  imagine  or  allow,  that  a  parent  has  conferred  any 
considerable  benefit  upon  his  child  by  bringing  him  into  the  world, 
if  he  afterwards  entirely  neglects  his  culture  and  education,  and  sufiFers  him 
to  grow  up  like  a  mere  beast,  to  lead  a  life  useless  to  others,  and  shameful  to 
himself.  Yet  the  municipal  laws  of  most  countries  seem  to  be  defective  in 
this  point,  by  not  constraining  the  parent  to  bestow  a  proper  education  upon 
bis  children.  Perhaps  they  thought  it  punishment  enough  to  leave  the 
parent,  who  neglects  the  instruction  of  his  family,  to  labor  under  those  grie& 
and  inconveniences  which  his  family,  so  uninstnicted,  will  be  sure  to  bring 
upon  him.  Our  laws,  though  their  defects  in  this  particular  cannot  be 
denied,  have  in  one  instance  made  a  wise  provision  for  breeding  up  the  rising 
generation:  since  the  poor  and  laborious  part  of  the  community,  when  past 
file  age  of  nurture,  are  taken  out  of  the  hands  of  their  parents,  by  the  statutes 
for  apprenticing  poor  children,  (»)  and  are  placed  out  by  the  public  in  such 
a  manner,  as  may  render  their  abilities,  in  their  several  stations,  of  the 
greatest  advantage  to  the  commonwealth.  The  rich,  indeed,  are  left  at  their 
own  option,  whether  they  will  breed  up  their  children  to  be  ornaments  or 
disgraces  to  their  femily.  Yet  in  one  case,  that  of  religion,  they  are  under 
peculiar  restrictions;  for(:r)  it  is  provided,  that  if  any  person  sends  any  child 
under  his  government  beyond  the  seas,  either  to  prevent  its  good  education 
in  Kngland,  or  in  order  to  enter  into  or  reside  in  any  popish  college,  or  to  be 
instructed,  persuaded,  or  strengthened  in  the  popish  religion;  in  such  case, 
besides  the  disabilities  incurred  by  the  child  so  sent,  the  parent  or  person 
sending  shall  forfeit  100/. ,  which(>)  shall  go  to  the  sole  use  and  benefit  of 
him  that  shall  discover  the  ofience.  And(3)  if  any  parent,  or  other,  shall 
send  or  convey  any  person  beyond  sea,  to  enter  into,  or  be  resident  in,  or 
trained  up  in,  any  priory,  abbey,  nunnery,  popish  university,  college,  or 

school,  or  house  of  Jesuits,  or  priests,  or  in  any  private  popish  &mily, 
*452]     in  order  to  be  instructed,  persuaded,  or  confirmed  in  the  *popish 

religion,  or  shall  contribute  any  thing  towards  their  maintenance 
when  abroad  by  any  pretext  whatever,  the  person  both  sending  and  sent  shall 
be  disabled  to  sue  in  law  or  equity, (23)  or  to  be  executor  or  administrator 
to  any  person,  or  to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any  ofKce  in 

(0  Cto.  Jbc  29e.     1  R&wk.  p.  C.  8S.  dl  Bwl  1  t.i  I   p  l  »ti.1  HJrL  I   ■■_  K 

(11)  L  ol  N.  b.  a,  C.  2,  i  It 


(aa)  Thia  case  should  not  be  read  without  the  comment  of  Mr.  J.  Foster  on  it:  he  says 
the  case  as  reported  by  lord  Coke  always  appeared  to  him  very  extraordinary.  The  two 
children  had  Been  fightiag:  the  prisoner's  son  is  worsted  and  returns  home  bloody;  the 
fether  takes  a  staff,  runs  three-quarters  of  a  mile  and  beats  the  other  boy,  who  dies  of  the 
beating.  "  If,"  says  he,  "  upon  provocation  such  as  this,  the  father,  after  running  three- 
quarters  of  a  mile,  had  despatched  the  child  with  an  hedge-stake  or  any  other  deadly 
weapon,  or  by  repeated  blows  with  his  cudgel,  it  must,  in  my  opinioD,  have  been  murder, 
since  any  of  these  circumstances  would  have  been  a  plain  indication  of  malice." 

He  then  adverts  to  Coke's  report  of  the  case,  and  to  the  remarks  made  on  it  by  lord 
Ra3'mond  in  R.  v.  Oneby,  3  lA.  Raym.  1498;  (h)tn  which  be  infers  that  the  accident 
happened  by  a  single  stroke  with  a  small  cudgel,  not  likely  to  destroy,  and  that  death 
did  not  immediately  ensue.  So  that  the  vrouna  of  the  decision  was  the  absence  of  any 
fact  showing  malice,  lather  than  indulgence  shown  to  parental  passion.    Foster,  a94. — 

COLERIDCB. 

(33)  Sch.  Dom.  Rel.  335-6  (3  ed.  1882). 
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the  realm,  and  shall  forfeit  all  bis  goods  and  diattels,  and  likewise  alt  his 
real  estate  for  lifo.  (24) 

2.  The  power  of  parents  over  their  children  is  derived  ftx>ai  the  former  con- 
sideration, their  dutj':  this  authority  being  given  them,  partly  to  enable  the 
parent  more  effectually  to  perform  his  duty,  and  partly  as  a  recompense  for  his 
care  and  trouble  in  the  foithful  discharge  of  it.  ^j}  upon  this  score  the 
municipal  laws  of  some  nations  have  given  a  much  larger  authority  to  the 
parents  than  others.  The  ancient  Roman  laws  gave  the  &ther  a  power  of 
life  and  death  over  his  children;  upon  this  principle,  that  he  who  gave  had 
also  the  power  of  taking  away. (a)  But  the  rigorof  these  laws  was  softened 
by  subsequent  constitutions;  so  that(i)  we  find  a  father  banished  by  the  em- 
peror Hadrian  for  killing  his  son,  though  he  had  committed  a  very  heinous 
crime,  upon  this  maxim,  that  " patria  potesias  in  pietate  debet,  non  in 
alrocitate,  consislere."{2^)  But  still  they  maintained  to  the  last  a  very  large 
and  absolute  authority:  for  a  son  could  not  acquire  any  property  of  his  own 
during  the  life  of  his  father;  but  all  his  acquisitions  belonged  to  the  fother, 
or  at  least  the  profits  of  them,  for  his  life.(i:)(26) 

The  power  of  a  parent  by  our  English  laws  is  much  more  moderate;  but 
still  sufficient  to  keep  the  child  in  order  and  obedience.  (27)  He  may  lawfully 
correct  his  child,  being  under  age,  in  a  reasonable  manner;(f/)  (28)  for  this  is 
for  the  benefit  of  his  education.  (29)   The  consent  or  concurrence  of  the  parent 


art. 


1  Hawk.  F.  C.  UOl 


(14)  Tbeae  restrictions  on  edncation  in  the  Roman  Catholic  religion  are  removed  by  10 
Geo    IV.  c.  7,  the  statute  for  the  emaudpation  of  the  Roman  Catholics. — Sharswood. 

(35!  f"  PatemHl  power  should  consist  m  kindness,  not  in  cruelty."] 

(16)  This  did  not  apply  to  children  in  the  ■ervice  of  the  State.  It  was  one  of  the  causes 
of  the  freqnent  emancipation  tinder  the  Roman  law. 

1 27)  At  law  the  father  has  against  third  persons  the  right  to  the  ciiatodj|  and  possession 
of  his  infant  son,  and  the  court  of  King's  Bench  cannot  directly  control  it  5  Eart,  mi. 
10  Vea.  J.  58,  59.  And,  at  common  law,  it  was  an  ofience  to  take  a  child  from  his 
father's  possession.  Andrews,  31a,  And  child-stealing  is  an  ofience  now  punishable  trr 
statute  54  Geo.  Ill-  C.  loi.  A  conrt  of  eqnity  controls  this  power  of  the  parent  when  he 
conducts  himself  improperly,  as  being  in  constant  habits  of  drunkenness  or  blasphemy, 
or  attempting  to  mislead  him  in  matteia  of  religion,  or  to  take  him  improperly  ont  of 
the  kingdom:  and  ttie  father  may  be  compelled  to  give  security  in  these  cases.     10  Vea. 

^nie  bther  is  in  the  first  instance  entitled  to  the  custody  of  the  children;  but  the 
courts  will  exercise  a  sound  discretion  for  the  benefit  of  the  children,  and  in  some  cases 
will  order  them  into  the  custody  of  a  third  person,  where  both  parents  are  immoral, 
gTossly  ignorant,  and  unfit  to  be  intrusted  with  their  care  and  education.  Common- 
wealth V  Nutt,  1  Browne,  143.  United  States  V.  Green,  3  Maaon,  48a.  Commonwealth 
V  Addicka  2  S.  &  R.  174.  Matter  of  Rottman,  a  Hill,  S.  C.  363.  The  People  v.  Mer- 
cein  A  Hill.  399.  The  State  *.  Paine,  4  Humph.  523.  Ex  parte  Schumpert,  6  Rich. 
»44.'  "Smith  petitioner,  13  Illinois,  [38.— Sharswood. 

Ta8)  A  muMC  master  in  a  cathedral  is  not  justified  in  even  moderately  beating  a  chons. 
ter  for  mnginj;  at  a  club,  although  such  singing  might  be  injurious  to  bU  performing  at 
the  cathedral,  i  Waterman  Tress.  182  (1875)  Newman  v.  Bennett.  2  Chit  195.  Ibid. 
183,  SUte  V.  Williams,  27  VL  755,  discusses  the  power  of  a  school  teacher  to  correct  a 

^qi  A  parent  is  punishable  for  an  eiceasive  punishment  of  his  child,  and  what  consti- 
tntes  excwa  is  a  question  of  fact  for  the  jury.    Johnson  v.  The  SUte,  3  Humph.  283.— 

Modem  civilization  has  considerably  diminished  the  latitude  of  what  judms  or  juries 
are  likely  to  think  reasonable  and  moderate  correction.  Webb's  Pollock  on  Torts  (Enlg. 
Am  ed  )  150.  A  parent  has  the  right  to  correct  his  child  by  corporal  punishment  in 
a  reasonable  and  humane  mannerfor  the  purpose  of  family  discipUne.  State  v.  Jones,  95 
N.  C.  588  (1886).  SUter.  Alford,  68  N,  C.  322  0873)-  Johnson  V.  State,  a  Humph. 
(Tenn  )  283  (1840).  People  i-.  Cooper,  S  How.  Pr.  (N.  Y.)  a88  (1852).  But  it  is  not 
lawfid  for  the  parent  to  inflict  unreasonable  pnnishment  or  permanent  injury  upon  the 
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to  the  marriage  of  his  child  under  age,  was  also  directed  by  our  ancient  law 
to  be  obtained:  but  now  it  is  absolutely  necessary,  for  without  it  the  contract 

is  void.(^)(3o)  And  this  also  is  another  means,  which  the  law  has 
^453]     put  into  the  parent's  hands,  in  *order  the  better  to  dischat^e  his  duty ; 

first,  of  protecting  his  children  from  the  snares  of  artful  and  design- 
ing persons;  and,  next,  of  settling  them  properly  in  life,  by  preveuting  the 
ill  consequences  of  too  early  and  precipitate  marriages.  A  father  has  no 
other  power  over  his  son's  estate  than  as  his  trustee  or  guardian;(3i)  for 
though  he  may  receive  the  profits  during  the  child's  minority,  yet  he  must 
account  for  them  when  he  comes  of  age.(32)  He  may  indeed  have  the 
benefit  of  his  children's  labor  while  they  live  with  him,  (33)  and  are  maintained 
(r!)  sut.2aG«o.n.c  S3. 

child,  Fletcher  v.  People,  5a  HI.  395  (rSto).  Hinkle  v.  State,  127  Ind.  49a  (1890). 
Commonwealth  f.  Cafey.  i3i  Mass.  66  (1876).  Neal  k.  Stale,  54  Ga.  381(1875).  A  step- 
father is  in  loco  parentis.  Gormon  v.  State,  43  Tex.  3ii  (1875).  Snowden  v.  State,  i» 
Tex.  App.  105  (1882).  School  teachers  raxy  inflict  a  reasonable  measure  of  corporal 
punishment  if  the  riKUt  is  exercised  in  good  faith  for  the  pnrpose  of  enforcing  discipline. 
Heritages.  Dodge,  64  N.  H.  297  (1886).  Dawlin  v.  State,  16  Tex.  App.  6r  (1884).  An- 
derson V.  State,  3  Head.  (Tenn.)  455  (r86o).  Cooper  v.  Mcjunkin,  4  Ind.  390  (1853). 
Sheehan  v.  Sturgis,  53  Conn.  481  (1885).  State  v.  Mizner,  45  Iowa,  248  (1876).  Desktiis 
V.  Gore,  85  Mo.  485  (1885).  Danenholer  *.  State,  69  Ind.  395  (1879).  Hathaway  v.  Rice, 
13  Vt.  I03  (1846).  Fertich  v.  Michcner,  in  Ind.  47>  (1886).  But  the  teacher  is  respon- 
sible for  anj  abuse  of  his  authority.  State  v.  Vanderbilt,  1 16  Ind.  11  { 18S8) .  Lauder  v. 
Seaver,  3a  Vt  114  ( 1860J  S.  C,  76  Am.  Dec.  156.  Patterson  v.  NutUr,  78  Mo.  50  (i88i) 
S.  C.  57  Am.  Rep.  818.  Morrow  v.  Wood,  35  Wis.  59  ((874),  The  hirer  of  convicts  is 
not  in  loco parettlh.  Cornell  i-.  State,  6  L«*  (Tenn.)  634  (1880).  Prewitt  r.  State,  51 
Ala.  33  (1874}.  Nor  ia  the  keeper  of  an  almshouse.  State  v.  Hull,  34  Coon.  133  (1867). 
Unless  to  preserve  present  order.    State  v.  Neff,  58  Ind.  516  (1877). 

(30)  Sch.  Dom.  Rel.  73  (3  ed.  1883). 

(31)  A  master  is  not  liable  to  pay  either  the  father  or  the  minor  son  apprenticed  to  him, 
for  services  rendered  prior  to  the  diacoveiy  that  the  indentures  were  void  for  want  of  the 
father's  signatnre,  and  for  which  cause  the  master  discharged  the  minor.  Maltby  v. 
Harwood,  i3  Barb.  (N.  Y.)  473-76  (1853);  nor  can  the  father  recover  the  wages  of  an 
absconding  son,  without  deducting  the  expense  of  his  support.  Huntoon  v.  Hazteton,  10 
N.  H.  388^0  (1850).  Through  the  father  9  insolvencr.  the  money  paid  him  as  guardian 
of  his  child  for  the  sale  of  land  held  in  trust  for  the  child,  was  lost,  and  it  was  held  that 
the  father  could  not  on  behalf  of  his  child  recover  from  one  who,  acting  as  temporary 
guardian  for  the  purpose  of  the  sale,  paid  the  mone^  to  him.  Selden's  Ap.  31  Conn. 
548-53  (1863).  Sums  of  money  earned  by  a  minor,  while  receiving  her  support  from  het 
father,  and  which  he  in  good  laith  allowed  her  to  keep,  cannot  be  subjected  to  the  pay- 
ment of  his  debts.    Johnson  v.  Silabee,  49  N.  H.  544  (1870). 

(33}  Where  children  have  fortunes  independent  of  their  parents,  lord  Thurlow  declared 
that  It  was  the  practice  in  chancery  to  refer  it  to  the  master,  to  inquire  whether  the 
parents  were  of  ability  to  maintain  the  children;  if  not,  then  to  report  what  would  be  a 
proper  maintenance.  See  per  Le  Blanc,  J.  4  East,  84,  85.  And  this  practice  did  not 
vary  where  a  maintenance  was  directly  given  tiy  the  will,  unless  in  cases  where  it  was 
given  to  the  father;  under  which  circumstance  it  was  a  legacy  to  him.  I  Bro.  388.  And 
an  allowance  will  be  made  for  their  maintenance  and  education  for  the  time  past  since 
the  death  of  the  testator,  and  for  the  time  to  come  until  they  attain  the  age  of  twenty- 
one.    6  Ves.  Jun.  454.— Christian. 

The  father,  as  guardian  by  nature,  has  no  right  to  receive  the  rents  and  profits  of  his 
child's  lands;  nor  is  he  authorized  to  receive  payment  of  a  legacy  to  his  child.  Jackson 
V.  Combs,  7  Cowen,  .16.  Miles  v.  Boyden,  3  Pick.  313.  Isaacs  v.  Boyd,  5  Port.  38S. 
Hyde  p.  Stone,  7  Wend.  354.— Sharswood. 

(33)  Hollin^worth  v.  Swedenborg,  49  Ind.  378  (i875>.  Hammond  v.  Corbett,  50N,  H. 
501-5.  And  in  an  action  by  the  parent  the  measure  of  damage  is  not  the  contract  made 
with  biason,  but  the  value  of  his  services.  Gaie  11.  Parrot,  i  N.  H.  30  (1817).  A  mother 
who  is  the  head  of  a  family  may  recover  the  wages  of  a  minor  son  living  with  her. 
Osborne  v.  Allen,  3  Dutch  (N.J.)  388-^1(1857).  Themakerof  anote  toaminor  for  wages 
paid  the  amount  to  his  father  after  the  son  had  endorsed  it  for  value,  with  the  knowle^e 
of  the  maker  and  of  the  father,  and  the  endorsee  recovered  against  the  maker.  Nightin- 
gale V.  Withington,  15  Mass.  373-75  (1818). 

A  stepfather,  in  the  absence  of  legal  adoption,  is  neither  bonnd  to  support  the  minor 

children  of  his  wife,  nor  is  be  entitled  to  his  services.    Whitehead  v.  St  L.  &  C  Rwy. 
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by  him;  but  this  is  no  more  than  he  is  entitled  to  from  bis  apprentices 
or  servants. (34)  The  legal  power  of  a  father, — for  a  mother,  as  such,  is 
entitled  to  no  power,  but  only  to  reverence  and  respect;(35)  the  power  of  a 
&ther,  I  say,  over  the  persons  of  his  children  ceases  at  the  age  of  twenty-one: 
for  they  are  then  enfranchised  by  arriving  at  years  of  discretion,  or  that 
point  which  the  law  has  established,  as  some  must  necessarily  be  estabhshed, 
when  the  empire  of  the  &ther,  or  other  guardian,  gives  place  to  the  empire 
of  reason.  Yet,  till  that  age  arrives,  this  empire  of  the  father  continues 
even  after  his  death;  for  he  may  by  his  will  appoint  a  guardian  to  his 
children.  (36)  He  may  also  ddegate  part  of  his  parental  auUiority,  during 
his  life,  to  Uie  tutor  or  schoolmaster  of  his  child;(37)  who  is  then  in  loco 


Co.,  23  Mo.  Ap.  (1886).  Ddendant  bad  permUdonof  the  tnother  to  talcehcriaiTior  child 
riding  in  a  bi^^.  By  a  mnawa^  it  wa«  iaiured,  and  to  a  suit  for  damages  brought  by 
the  father,  the  plea  of  each  permission  was  beld  tOBafficient  for  the  reaaon  that  the  father 
only  had  power  to  diapoee  of  the  person  of  the  child.  Pierce  v.  Millay,  6l  111.  134 
(1871). 

(34)  A  parent  is  entitled  to  the  earnings  of  his  minor  child,  where  there  is  no  agree- 
ment, express  or  implied,  that  payment  may  be  made  to  the  child;  and  an  action  for  the 
work,  labor,  and  serrice  of  sach  child  most  be  brought  in  the  name  of  the  parent  Ben- 
son r.  Remington,  i  Mass.  113.  Gale  f.  Parrot,  i  N.  Hamp.  aS.  United  Slates  v.  Meste, 
3  Watts,  406.  Morse  f.  Wilton,  6  Conn.  547.  Stovall  v.  Johnson,  17  Ala.  14.  If  a  parent 
contract  for  the  services  erf"  his  minor  child,  in  consideration  of  a  remuneration  to  the 
latter,  the  contract  is  valid,  and  will  enable  the  child  to  maintain  an  action  for  the  breadi 
of  it,  in  his  own  name.  Bwbanks  v.  Peak,  3  Bailey,  497.  Chase  f .  Smith,  5  Verm.  556. 
Where  a  minor  son  makes  a  contract  for  services  on  his  own  acconnt,  and  his  father 
knows  of  it  and  maltes  no  objection,  there  is  an  implied  assent  that  the  son  shall  have 
his  earnings.  Clond  i*.  Hamilton,  11  Humph.  104.  Whiting  d,  Earle,  3  Pick.  301.  The 
right  of  afather  to  the  fruit  trf  the  child's  labor  has  its  foundation  in  his  obligation  to 
support  and  educate  the  child,  and  if  he  abandons  the  child  he  forfeits  his  ri^t  to  his 
earnings.  The  Atna,  Ware,  461.  Stone  f.  Pulsipher,  r6  Verm.  428.  Godfrej^  v.  Havs, 
6  Ala.  501.  Marriage  of  a  minor  son  is  a  legal  emancipation,  and  entitles  him  to  fits 
own  earnings.     Dicks  !>.  Griason,  i   Freeman,  Ch.  438.— Shabswood. 

(35'  Now,  however,  by  the  statute  3  &  3  Vict.  c.  54,  commonly  called  Talfourd's  Act, 
an  order  may  be  made  on  petition  to  the  court  of  chancery,  giving  mothers  access  to 
their  children,  and,  if  such  children  are  within  tlie  age  of  seven  years,  for  delivery  of 
Uiem  to  their  mother  until  they  attain  that  i^.  No  mother,  however,  against  whom 
adultery  has  been  established,  is  entitled  to  the  benefit  of  the  act 

In  New  York  and  some  other  States  by  statute,  and  in  other  parts  of  the  Union  by 
common  law,  the  courts  are  vested  with  the  power,  in  the  exercise  of  a  sound  discretion 
with  a  view  to  the  welfare  of  the  child,  of  determining  to  which  parent  the  custody  shall 
t>e  committed,  and,  in  some  cases,  of  denying  such  custody  to  either  parent. 

An  infant  owes  reverence  to  bis  mother;  but  she  has  no  le^  authority  over  him  and 
no  legal  right  to  his  services.  Commonwealth  v.  Murray,  4  Bmn.  487.  Whipple  f.  Dow, 
3  Mass.  415. — Sharswood. 

(36)  The  father  cannot  by  will  deprive  the  mother  of  the  custody  of  the  person  of  an 
infant  child  and  the  care  of  its  education  after  his  death.  Siate  etc.  P.  Reuff,  39  W.  Va. 
7.11-5  (1887).  Lord  V.  Hough,  37  Cal.  657-63  (1869).  State  v.  Stigal  etc.  3  Zab.  (N.  J.) 
286-89  (1S49).  Peo.  V.  Mercin,  i  Hill,  399-4o8-io{i842).  A  father  is  entitled  to  the  cus- 
tody of  his  minor  children,  and  m  the  case  of  a  child  ten  years  old,  the  court  will  award 
the  custody  to  him,  unless  it  be  made  to  appear  that  he  is  dearly  unfit  for  the  trust,  or  has 
by  some  legal  act  parted  with  his  parental  rights.  State  v.  Richardson,  40  N.  H.  273-3 
(1860I.  So  also  in  the  case  of  children  aged  three  and  five  years  when  the  mother  had 
abandoned  him  against  his  wish,  and  his  habits  would  not  necessarily  contaminate  them. 
Bryan  v.  Bryan.  34  Ala.  516-31  (185^).  A  father  may  by  deed  part  with  his  parental  rights 
to  the  custody  and  servicesof  his  minor  child,  although  the  indenture  of  apprenticeship  be 
not  in  the  form  required  by  law,  and  not  binding  upon  the  child,  State  «.r  rel.  etc.  v. 
Barrett,  45  N.  H.  17  (1863);  and  though  he  havcemancipated  his  son,  he  may  afterwards 
assert  his  control  and  regain  all  his  rights  as  parent  over  him,  and  may  sue  one  who  har- 
bors him.  Everett  v.  Sherfey,  ila.  356-64  (1855).  A  mother  cannot,  after  her  husband's 
death,  assign  by  parole  her  child's  services  for  the  period  of  its  minority,  even  though  it 
was  to  receive  ^e  wages;  but  the  child  may  quit  his  employer  and  recover  for  paat 
.___     p^^y  ^  Gorham,  31  Me.  242  (if  -' 
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parentis,  and  has  such  a  portioD  of  the  power  of  the  parent  committed  to  his 
charge,  viz.  that  of  restraint  and  correction,  as  may  be  necessary  to  answer 
the  purposes  for  whidi  he  is  employed.  {38) 

3.  The  duties  of  children  to  their  parents  arise  from  a  principle  of  natural 
justice  and  retribution.  (39)  For  to  those  who  gave  us  existence  we  naturally 
owe  subjection  and  obedience  during  our  minority,  and  honor  and  reverence 
ever  after:  they  who  protected  the  weakness  of  our  infancy  are  entitled  to  our 
protection  in  the  infirmity  of  their  age;  they  who  by  sustenance  and  education 
have  enabled  their  oflfepring  to  prosper,  ought  in  return  to  be  supported  by 
that  offspring,  in  case  they  stand  in  need  of  assistance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  their  parents  which  are  enjoined 
*454]  by  positive  laws.  And  the  Athenian  laws(y" )  carried  *this  principle 
into  practice  with  a  scrupulous  kind  of  nicety;(4o)  obliging  all  chil- 
dren to  provide  for  their  father  when  fallen  into  poverty;  with  an  exception  to 
spurious  children,  to  those  whose  chastity  had  been  prostituted  by  consent  of 
the  &ther,  and  to  those  whom  he  had  not  put  in  any  way  of  gaining  a  liveli- 
hood. The  legislature,  says  baron  Montesquieu,  {g)  considered,  that  in  the 
first  case  the  father,  being  uncertain,  had  rendered  the  natural  obligation 
precarious;  that  in  the  second  case  he  had  sullied  the  life  he  had  given,  and 
done  his  children  the  greatest  of  injuries,  in  depriving  them  of  their  reputa- 
tion; and  that,  in  the  third  case,  he  had  rendered  their  life,  so  far  as  in 
him  lay,  an  insupportable  burden,  by  furnishing  them  with  no  means  of 
subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  first  only  of  these 
particulars,  the  case  of  spurious  issue.  In  the  other  cases  the  law  does  not 
hold  the  tie  of  nature  to  be  dissolved  by  any  misbehavior  of  the  parent;  and 
therefore  a  child  is  equally  justifiable  in  defending  the  person,  or  maintaining 
the  cause  or  suit,  of  a  l^d  parent,  as  a  good  one;  and  is  equally  compel- 
lable(A),  if  of  sufficient  ability,  to  maintain  and  provide  for  a  wicked  and 
unnatural  progenitor,  as  for  one  who  has  shown  the  greatest  tenderness  and 
parental  piety.(4i) 

II.  We  are  next  to  consider  the  case  of  illegitimate  children,  or  bastards; 
with  regard  to  whom  let  us  inquire,  i.  Who  are  bastards.  2.  The  legal 
duties  of  the  parents  towards  a  bastard  child.  3,  The  rights  and  incapacities 
attending  such  bastard  children. 

(/)  Potter'a  Antlq.  b.  1,  a.  IB.  (p)  Sp.  L.  b.  ZO,  c  5.  (A)  Btat  48  Elli.  c  e. 

proper  manner  for  refractory  conducL  State  v.  Minzer,  45  la.  248  ( 1876) ;  a  teacher  may 
nse  reasonable  corporal  punishment  to  enforce  diecipHne  and  is  not  responsible  for  error 
'      '-^Tnent  when  acting  in  good  faith.     Heritage  p.  Dodge,  64  N.  H,  398  (1886). 

,  rhis  power  must  be  temperately  ezerciBcd;  and  no  schoolmoater  ^ould  feel  faim- 
t  liberty  to  administer  chastisement  coextensively  with  the  parent,  howsoever  the 
infant  delinquent  might  appear  to  have  deserved  it  Delegation  of  parental  power  may 
not  extend  to  apprenticing  a  child  without  his  consent.  3  B.  &  A.  584.  But,  under  some 
provisions  found  in  tbepoor-laws,  magistrates  have  the  power  of  binding  children  appren- 
tices, and,  in  the  case  specified,  have  power  to  examine  the  father  or  mother.  S^  staL 
56  Geo.  III.  c.  139,  i  1. — Chitty. 

(39)  Thomas  Univ.  Jur.  58  ( 1819). 

(40)  Sch.  Dom.  Rel.  309,  11  (3  ed.  1882). 

(41)  The  words  of  the  statute  are  "  the  father  and  grand&ther,  mother  and  grand- 
mother,  and  children,  of  every  poor  and  impotent  person,  etc.;"  from  which  woms  and 
a  former  statute.  Dr.  Burn  is  inclined  to  think,  even  contrary  to  the  opinion  of  lord  Holt, 
that  a  grandchild  is  not  compellable  to  relieve  an  indigent  grandfather;  but  I  should 
entertain  no  doubt  but  the  court  of  King's  Bench  would  determine  the  duty  to  be  recipro- 
cal, and  would  construe  any  ambiguous  eicpression  in  &vor  of  the  discharge  of  such  a 
natural  and  moral  obligation.— Christian. 

A  child  is  not  liable  at  common  law  for  the  support  of  an  infirm  and  indigent  parent 
The  liabiUty  rests  altogether  upon  statutory  provisions.  Edward  v.  Davis,  16  Johns. 
281 . — Sbakswood. 
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I.  Who  are  Dastards.  A  bastard,  by  our  English  laws,  is  one  that  is  not 
only  begotten,  but  bom,  out  of  lawful  matrimony.  The  civil  and  canon  laws 
do  not  allow  a  child  to  remain  a  bastard,  if  the  parents  afterwards  inter- 
maiTy:(i)  andherein  they  differmost  materially  from  our  law;  which, 
though  not  so  strict  as  to  require  that  the  child  shall  be  begotten,  *yet  [*455 
makes  it  an  indispensable  condition,  to  make  tt  legitimate,  that  it 
shall  be  bom,  after  lawful  wedlock.  (42)  And  the  reason  of  our  English 
law  is  siu%ly  much  superior  to  that  of  the  Roman,  if  we  consider  the  prin- 
cipal end  and  design  of  establishing  the  contract  of  marriage,  taken  in  a  civil 
light,  abstractly  from  any  religious  view,  which  has  nothing  to  do  with  the 
legitimacy  or  illegitimacy  of  the  children.  The  main  end  and  design  of  mar- 
riage, therefore,  being  to  ascertain  and  6x  upon  some  certain  person,  to  whom 
the  care,  the  protection,  the  maintenance,  and  the  education  of  the  children 
should  belong;  this  end  is,  undoubtedly,  better  answered  by  legitimating  all 
issue  bom  after  wedlock,  tiian  by  legitimating  all  issue  of  the  same  parties, 
even  bom  before  wedlock,  so  as  wedlock  afterwards  ensues:  i.  Because  of 
the  very  great  uncertainty  there  will  generally  be,  in  the  proof  that  the  issue 
was  really  begotten  by  the  same  man;  whereas,  by  con&ning  the  proof  to  the 
birth,  and  not  to  the  begetting,  om  law  has  rendered  it  perfectly  certain  what 
child  is  legitimate,  and  who  is  to  take  care  of  the  child,  2.  Because  by  the 
Roman  law  a  child  may  be  continued  a  bastard,  or  made  legitimate,  at  the 
option  of  the  father  and  mother,  by  a  marriage  ex  post  facto;  fiiereby  opening 
a  door  to  many  frauds  and  partialities,  which  by  our  law  are  prevented. 
3.  Because  by  those  laws  a  man  may  remain  a  bastard  till  forty  years  of  age, 
and  then  become  legitimate,  by  the  subsequent  marriage  of  his  parents; 
whereby  the  main  end  of  marriage,  the  protection  of  infants,  is  totally  fhis- 
trated.  4.  Because  this  rule  of  the  Roman  law  admits  of  no  limitations  as  to 
the  time  or  number  of  bastards  so  to  be  legitimated;  but  a  dozen  of  them 
may,  twenty  years  after  their  birth,  by  the  subsequent  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate  children.  This  is 
plainly  a  great  discouragement  to  the  matrimonial  state;  to  which  one  main 
inducement  is  usually  not  only  the  desire  of  having  children,  but  also  the 
desire  of  procreating  lawful  kein.  Whereas  our  constitutions  guard  against 
this  indecency,  and  at  the  same  time  give  sufficient  allowance  to  the  fixities 
of  human  nature.     For,  if  a  child  be  begotten  while  the  parents  are  single, 

(1)  Hut  1, 10,  U.    DtatU  1. 1,  t.  T,  C.  2. 

{4a)  A  child  bom  before  wedlock  of  parents  afterwards  Intermarrying  and  recognized 
tre  the  father  in  his  will  as  his  own,  is  entitled  to  an  eqoal  distribution  with  his  other 
cuildrea  bora  after  the  marriage,  of  the  unbequeathed  estate.  Rice  v.  Efford,  3  Munf. 
(Va.)  225-8  (1808).  A  child  thus  bom  and  le^timated  in  Holland  is  entitled  under  the 
statute  of  distributions  to  a  share  as  next  of  kin,  in  the  perwnal  estate  of  an  intestate 
dying  in  England,  In  re  Goodman's  Trusts,  17  L.  R.  Chan.  Div.  266-74  ('SSi);  the  same 
doctnne  is  announced  in  Stoltz  v.  Doering,  iia  111.  234-8  (1885).  This  principle  of  legiti- 
macy by  after  marriage,  is  denied  in  New  York  when  applied  to  real  estate.  Miller  v. 
Miller,  18  Hun.  (N.  Y.)  507-9  (1879),  but  in  Tennessee  such  legitimated  children  are 
entitled  to  the  personalty  of  their  intestate  father,  as  against  the  widow.  Swanson  v. 
Swanson,  2  Swan.  (Tcnn. )  446-53  (1853).  Theterms"  heirs,"  "legitimate,"  areeiamined 
at  length  in  the  court's  opinion.  Children  may  be  deprived  by  a  decree  of  divorce  of 
capacities  which  would  have  been  incident  to  their  legitimacy,  and  be  bastardized  as  a 
consequence  of  such  divorce  of  their  then  living  parents.  Campbell's  case,  2  Bland  (Md.) 
309-236  (1829).  I  Arch.  Crim.  Pr.  &  PI.  960  (8  ed.  1877):  Birth  during  lawfiil  wed- 
lo^  presumes  legitimacy  until  the  contrary  be  established  by  lawful  testimony;  any 
competent  testimony  bearing  on  the  question  is  admissible,  and  sufficient  if  it  satisfies 
tbemind.  Impotency  of  the  husband,  impossibility  of  access,  or  cohabitation  of  the  wife 
with  another  are  not  the  only  &cts  competent  to  establish  the  illegitimacy  of  a  child  bora 
in  wedlock.  Wilson  v.  Barr,  18  Shand.  (S.  C.)  69  ( 1881).  2  Waterman's  Crim.  Proc. 
toS  ( i860) .  In  most  of  the  States  a  child  bom  before  marriage  becomes  legitimate  if  the 
parents  anerwaids  intermany. 
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and  they  will  endeavor  to  make  an  early  reparation  for  the  offence, 
*456]     by  *marrying  within  a  few  months  after,  our  law  is  so  indulgent  as 

not  to  bastardize  the  child,  if  it  be  bom,  though  not  begotten,  in 
lawfiil  wedlock;  for  this  is  an  incident  that  can  happen  but  once,  since  all 
future  diildren  will  be  begotten,  as  well  as  bom,  within  the  rules  of  honor 
and  civil  society. (43)  Upon  reasons  like  these  we  may  suppose  the  peers  to 
have  acted  at  the  parliament  of  Merton,  when  they  refused  to  enact  that  chil- 
dren bom  before  marriage  should  be  esteemed  legitimate.  (^)(44) 

From  what  has  been  said,  it  appears,  that  all  children  bom  before  matri- 
mony are  bastards  by  our  law;  and  so  it  is  of  all  children  bom  so  long  after 
the  death  of  the  husband,  that,  by  the  usual  course  of  gestation,  they  could 
not  be  begotten  by  him.  But,  this  being  a  matter  of  some  uncertainty,  the 
law  is  not  exact  as  to  a  few  days. (/)(45)  And  this  gives  occasion  to  a  pro- 
ceeding at  common  law,  where  a  widow  is  suspected  to  feign  herself  with 
child,  in  order  to  produce  a  supposititious  heir  to  the  estate:  an  attempt 
which  the  rigor  of  the  Gothic  constitutions  esteemed  equivalent  to  the  most 
atrocious  theft,  and  therefore  punished  with  death,  (ot)  In  this  case,  with 
us,  the  heir-presumptive  may  have  a  writ  de  ventre  inspiciendo^^'])  to  examine 
whether  she  be  with  child,  or  not;(«)(48)  and,  if  she  be,  to  keep  her  under 
proper  restraint  till  delivered;  which  is  entirely  conformable  to  the  practice 
of  the  civil  law:(i>)  but,  if  the  widow  be,  upon  due  examination,  found  not 
pregnant,  the  presumptive  heir  shall  be  admitted  to  the  inheritance,  though 
liable  to  lose  it  again  on  the  birth  of  a  child  within  forty  weeks  from  the 
deathof  a  husband.  (/)     But,  if  a  man  dies,  and  his  widow  soon  after  marries 

again,  and  a  child  is  bom  within  such  a  time  as  that  by  the  course 
♦457]     of  nature  it  might  have  been  the  child  of  either  *husband;  in  this  case 

nswered  nnwilmously.  th«t  they  would  tiotcb&nge 

■—  ' '  "" — land  which  ware  hitherto  used  sod 

I.  W  Heo.  in.  c  9,    Bee  the  Inirn- 
Kietit  charter,  ediL  Oxm,  1T59,  tub 
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esrli  (utd   bftroni  (p)  Srltton,  c.  W,  pttgelW. 

^43)  Sch.  Dom.  Rel.  3it  (3  ed.  iSSa). 

(44)  And  so  strict  is  this  mie  that  where  a  person  bom  a  bast^  becomes,  b^  the  subse- 
quent marriage  of  his  parents,  legitimate  according  to  the  laws  of  the  couat^  in  whidi 
be  was  bom,  he  is  still  a  bastard,  so  far  aa  regards  the  iidieritance  of  lands  in  England. 
Doe  d,  Birdnhistle  v.  VardiU.  6  Bingh.  N.  C.  358.— Kkrr. 

(45)  The  following  infomiaUon  from  Dr.  Hunter  will  be  found  in  Harg.  &  B.  Co.  LitL 
133,  b.: — "  I.  The  usual  period  of  gestation  is  nine  calendar  months;  but  there  is  very 
commonly  a  difFercnce  of  one,  two.  or  three  weeks,  a.  A  child  may  be  bora  alive  at  any 
time  from  three  months;  but  we  see  none  bom  with  powers  of  coming  to  manhood,  or 
of  being  reared,  before  seven  calendar  months,  or  near  that  time:  at  six  months  it  cannot 
be.  3.  I  have  known  a  woman  bear  a  living  child,  in  a  perfectly  natural  way,  fourteen 
days  later  than  nine  calendar  months;  and  believe  two  women  to  have  been  deUvered  of 
a  child  alive,  in  a  natural  way,  above  ten  calendar  months  from  the  hour  of  conception." 
See  further  Runington  on  Ejectments,  i  ed. 

In  a  case  where  the  wife  was  a  tewd  woman,  and  she  was  delivered  of  a  child  fbr^ 
weeks  and  teu  days  after  the  death  of  the  husband,  it  was  held  legitimate.  Hale's  MSS. 
Stark  on  Evid.  part  iv.  izi,  n.  a.  So  where  the  child  was  bom  forty  weeks  and  eleven 
days  after  the  death  ofthefint  husband.  18  Ric.  TI.  Hale's  MSS.  (^,Jac.54i.  Godb. 
381.    See  also  2  Stra.  935.    Roll.  Abr.  356.— Chittv. 

(47)  [For  inspecting  whether  a  woman  be  pregnant.! 

(^)  The  writ  is  granted  not  onIj_  to  an  heir-at  law,  but  to  a  devisee  for  life,  or  in  tail, 
or  in  fee,  and  whether  his  interest  is  immediate  or  (u>ntingent.  See  4  Bro.  90.  For  the 
proceedings  under  this  writ,  see  3  P.  Wms.  591.  And  in  Moseley's  Report  of  Aiscougb's 
case,  the  same  in  %  P.  Wms.  591,  a  case  of  personal  estate  is  cited.  The  writ  directs 
that,  in  the  presence  of  kniehts  and  women,  the  female  traetari  per  uberetn  et  ventrem, 
— [to  be  examined  {handled!  nipple  and  belly,] — the  presumed  necessity  of  the  case  dis- 
pensing at  once  witii  common  decency  and  witu  respectlul  deference  to  sex. — CBimr. 


4JO 


>v  Google 


M 


Chap.  i6]  OF  PERSONS.  457 

he  is  said  to  be  more  than  ordinarily  legitimate;  for  he  may,  when  he 
arrives  to  years  of  discretion,  choose  which  of  the  fathers  he  pleases.(y)(49) 
To  prevent  this,  among  other  inconveniences,  the  civil  law  ordained  that  no 
widow  should  marry  iftfra  annum  luctus,  (r)  a  rule  which  obtained  so  early 
as  the  reign  of  Augustus,  (j)  if  not  of  Romulus:  and  the  same  constitution 
was  probably  handed  down  to  our  early  ancestors  from  the  Romans,  during 
their  stay  in  this  island;  for  we  find  it  established  under  the  Saxon  and 
Danish  governments. (/) 

As  bastards  may  be  bom  before  the  coverture  or  marriage  state  is  begun, 
or  after  it  is  determined,  so  also  children  born  during  wedlock  may  in  some 
circumstances  be  bastards.  As  if  the  husband  be  out  of  the  kingdom  of 
England,  or,  as  the  law  somewhat  loosely  phrases  it,  exlra  gualuor 
maria,i>*)i5o)  for  above  nine  months,  so  that  no  access  to  his  wife  can  be 
presumed,  her  issue  during  that  period  shall  be  bastards.(i')C50  But, 
generally,  during  the  coverture,  access  of  the  husband  shall  be  presumed, 
unless  the  contrary  can  be  shown;(ir)  which  is  such  a  negative  as  can  only 
be  proved  by  showing  him  to  be  elsewhere:  for  the  general  rule  is,  (53) 
prasumitur  pro  Ugitimaiione.(^x')(^^  In  a  divorce  a  mensa  et  lhoro,{y) 
if  the  wife  breeds  children,  they  are  bastards;  for  the  law  will  presume  ttie 

L.  /.  EOidr.  K.  tt.  IDO6.    X.  I.  OmuL  c.  71. 
Qln  theyeKTofmoiimlna.l  (u)  [  Wlcboutthe  foniMU.] 

heDonl7eenli»Dlb&   Ovia.  (i)  Co.  Utt.  244. 

_ .  fuj  Balk.  1!B.    S  P.  W.  278.    Stia.  925. 

H)  SU  oDifrii  ridaa  line  tiuailo  dmdielm  mmt*.  (x)  h  Rep.  M.    [  It  la  preniined  tor  leglUiiuitlon.] 

[Let  ereiTiTldow  remain  unmarried  twelve  moutlu.]         (v)  [Fniin  table  uii]  horn  bed.] 

{49)  "  Brooke,"  saya  Mr.  Har^ve,  in  his  note  on  the  passage  cited  from  Co.  Litt  in 
snpport  of  this  position,  "  questions  this  doctrine;  from  which  it  seems  as  if  he  thought 
it  reasonable  that  the  circumstances  of  the  case,  instead  of  the  choice  of  the  issue,  shonld 
determine  who  ia  the  father."— Coibridge. 

(50)  [Beyond  the  four  seaa.] 

(51)  3  Waterman's  Crim.  l4ac.  118  (i860].  This  doctrine  is  lot^  since  abrcigated and 
the  test  of  legitimacy  is  purely  one  of  fact,  aided  by  such  presumptions  of  legitimMiy  as 
a  aotind  policy  demands.  See  as  to  this  question.  Phillips  V.  Allen,  2  Allen,  453  (t£6i). 
1  Barb.  Ch.  375.    Watts  v.  Owen,  6a  Wis.  51a  (1885). 

(53)  [The  presumption  is  in  favor  of  legitimacy.] 

(53)  It  used  to  be  held,  that,  when  the  husband  was  living  within  the  kingdom,  access 
was  presumed,  unless  strict  proof  was  adduced  that  the  husband  and  wife  were  all  the 
time  living  at  a  distance  from  each  other;  but  now  the  legitimacy  or  illegitimacy  of  the 
child  of  a  married  woman  living  in  a  notorious  state  of  adultery,  under  all  the  circum- 
stances, is  a  question  for  a  jury  to  deteimine.  4  T.  R.  356  and  351.  And  when  the  hus- 
lund  in  the  couise  of  nature  cannot  have  t>een  the  father  of  his  wife's  child,  the  child  is 
by  law  considered  a  bastard;  and  lord  Bllenborottgh  said  that  circumstances  which  show 
a  natural  impossibility  that  the  husband  could  be  the  lather  of  the  child  of  which  the  wife 
is  delivered,  whether  arising  from  his  being  under  age  of  puberty,  or  from  his  laboring 
under  disatnlity  occasioned  by  natural  infirmity,  or  from  the  length  of  time  elapsed  since 
his  death,  are  grounds  on  which  the  illegitimacy  of  the  chila  may  be  founded;  and, 
therefore,  where  it  was  proved  that  the  husband  had  only  access  one  fortnight  before  the 
birth  of  a  child,  it  was  neld  to  be  illegitimate;  but  the  court  said  that  in  the  case  where 
the  parents  have  married  so  recently  before  the  birth  of  the  child  that  could  not  have 
been  begotten  in  the  wedlock,  it  stands  npon  its  own  peculiar  ground,  the  child  in  that 
case  is  legitimated  by  the  recognition  of  the  husband.     8  East,  19s.— Christian. 

The  presumption  of  law  is  in  favor  of  the  legitimacy  of  chilaren  bom  in  wedlock; 
but  this  presumption  may  be  rebutted  by  placing  the  fact  of  non-access  of  the  husband 
beyond  reasonable  doubt.  It  is  not  necessary  to  show  Uut  access  was  impossible,  thouKh 
probability  of  non-access  is  not  sufficient  to  overthrow  the  presumption.  Stegall  v.  Stegall, 
a  Brock.  356.  Cross  v.  Cross,  3  Paige,  C  R.  139,  Wnght  v.  Hicks,  12  Georgia,  155. 
However,  in  the  Supreme  Court  of  3ie  United  States  the  more  stringent  rule  has  l>een 
adopted,  that,  when  once  a  marriage  has  been  proved,  nothing  can  impugn  the  legiti- 
macy of  the  issue  short  of  the  proof  of  facta  showing  it  to  be  impossible  that  the  husband 
could  be  the  fcther.  Patterson  v.  Gaines.  6  How.  U.  S.  550.  A  child  bom  in  wedlock, 
though  bom  within  a  month  or  a  day  after  marriage,  is  presumed  to  be  legitimate;  and 
when  the  mother  was  visibly  pregnant  at  the  marriage,  it  is  a  presumption  juris  et  de 
Jure  that  the  child  was  the  ompring  of  the  husband.    The  State  v.  Heman,  13'Iredell, 
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husband  and  wife  conformable  to  the  sentence  of  separation,  unless  access  be 
proved;(56)  but,  in  a  voluntary  separation  by  agreement,  the  law  will  sup- 
pose access,  unless  the  negative  be  shown,  {z)  So  also,  if  there  is  au  apparent 
impossibility  of  procreation  on  the  part  of  the  husband,  as  if  he  be  only  eight 
years  old,  or  the  like,  there  the  issue  of  the  wife  shall  he  bastards.(a)  Like- 
wise, in  case  of  divorce  in  the  spiritual  court,  a  vinculo  matrimonii,  {b)  all  the 
issue  bom  during  the  coverture  arebastards;(c)  because  such  divorce 
♦458]  is  always  upon(57)  *some  cause  that  rendered  the  marriage  unlawful 
and  null  from  the  beginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  children,  by  our 
law;  which  is  principally  that  of  maintenance,  (58)  For,  though  bastards 
are  not  looked  upon  as  children  to  any  civil  purposes,  yet  the  ties  of  nature, 
of  which  maintenance  is  one,  are  not  so  easily  dissolved:  and  they  hold 
indeed  as  to  many  other  intentions;  as,  particularly,  that  a  man  shall  not 
marry  his  bastard  sister  or  daughter,  (rf)  The  civil  law,  therefore,  when  it 
denied  maintenance  to  bastards  begotten  under  certain  atrocious  circum- 
stances, (e)  was  neither  consonant  to  nature  nor  reason,  however  profligate 
and  wicked  the  parents  might  justly  be  esteemed. 

The  method  in  which  the  English  law  provides  maintenance  for  them  is  as 
follows.(_/)  When  a  woman  is  delivered,  or  declares  herself  with  child,  of  a 
bastard,  and  will  by  oath  before  a  justice  of  peace  charge  any  person  as 
having  got  her  with  child,  the  justice  shall  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gives  security,  either  to  maintain  the  child, 
or  appear  at  the  next  quarter-sessions  to  dispute  and  try  the  fact.  But  if  the 
woman  dies,  or  is  married  before  delivery,  or  miscarries,  or  proves  not  to 
have  been  with  child,  the  person  shall  be  discharged;  otherwise  the  sessions, 
or  two  justices  out  of  sessions,  upon  original  application  to  them,  may  take 

(■)  Balk.  lis.  (d)  Lord  Raym.  68.    Comb.  356. 

(a)  Co.  Utt.  a«.  (*1  Nov.  80.  e.  li. 

(A)  [Fromthebondotiiunlice.]  (/)  SMt.  ISElte.  r:.  3.    TJac.I.C.4.    BCu.I.cl. 

)e)  md.  as.     ,  18  and  H  Car.  IL  c  12.    7  Geo.  II.  c  8L 

(56)  1  Arch.  Crim.  Pr.  &  PI.  969  (8  ed.  1877). 

(57)  Sch.  Dom.  Rel.  389  (3  ed.  i88»). 

(58)  I  Rnssel  on  Cnmes,  680  (9  Am.  ed.  ft.  9  Eng.  1876)  reriewa  the  question 
of  liatiility  to  snpport  baatards.  The  putative  faUier  of  a  bastard  whom  the  mother 
has  relinqaif^ed  to  an  orphan  asylum,  cannot  be  sued  by  her  to  aid  in  its  support 
after  the  said  relinquishment,  though  liable  for  its  support  uptosuch  period.  Young  v. 
State  ex,  rel.  etc.  53  Ind.  536-40  (1876).  Nor  is  he,  if  during  pregnancy  the  mother 
contracts  a  marriage  with  another  fully  aware  of  her  conditioQ.  Miller  v.  Anderson,  43 
0.3.475(1885). 

Assumpsit  for  support  of  a  bastard  does  not  lie  against  the  reputed  father,  though  he  be 
charged  by  an  order  of  filiation,  with  its  support,  unless  upon  a  promise  express  or 
implied;  and  though  he  adopts  the  child  and  is  then  liable  for  its  support,  he  may  ter- 
minate the  liability  by  renouncing  the  adoption.     Moncrief  v.  Ely.  19  Wend.  407  (1838.) 

Bastardy  proceedings  being  special,  must  be  conducted  with  substantial  strictness  as 
the  statute  directs,  and  the  complaint  wanting  all  necessary  averments,  no  jurisdiction  is 
required  either  by  the  magistrate  nor  the  Circuit  Court.  Ei  parte  Hays,  15  Fla  179-83 
^i^).  For  an  illustration  of  an  insufficient  complaint  in  bastardy,  see  Doyle  v.  State 
etc.  61  Ind.  336(1878}. 

Itisarule  of  construction  that /n'wfl/mrte  the  word  "children"  means  lawful  chil- 
dren, and  the  statute  of  descents,  has  reference  to  lawful  children  only,  does  not  abrogate 
the  common  law  rule  which  forbids  bastards  inheriting.  Blacklaws  v.  Milne  etc.  8a  111. 
506  (1876).  Though  a  bastard  may  inherit  from  its  mother.  Stoltz  v.  Doering,iii  111. 
335-8  (1885).  Heath  v.  White,  5  Conn.  228-33  (1834).  EsUte  of  Magee,  63  Cal.  414 
(1883). 

The  mother  of  a  bastard  may  sue  alone  for  the  wrongful  death  of  her  son.  tiarshall 
V.  Wabash  Ry.  Co.,  lao  Mo.  275-81  (1893). 

An  act  of  the  Assembly  changing  the  name  of  a  bastard  to  that  of  the  putative  father, 
and  declaring  her  legitimate  and  capable  of  inheriting,  amounted  only  to  a  change  in  her 
name,  because  the  act  did  not  legitimate  her  as  to  any  particular  person.  Edmonson  v. 
Dyson,  7  Cobb.  (Ga.)  514  (1849). 
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order  for  the  keeping  of  the  bastard,  by  charging  the  mother  or  the  reputed 
father  with  the  payment  of  money  or  other  sustentation  for  that  purpose. 
And  if  such  putative  father,  or  lewd  mother,  run  away  from  the  parish,  the 
overseers,  by  direction  of  two  justices,  may  seize  their  rents,  goods,  and 
chattels,  in  order  to  bring  up  the  said  t^tard  child.  Yet  such  is  the 
humanity  of  our  laws,  that  no  woman  can  be  compulsively  questioned 
concerning  the  father  of  her  child  till  one  month  after  her  delivery;  which 
indulgence  is,  however,  very  frequently  a  hardship  upon  parishes,  by  givii^ 
the  parents  opportwiity  to  e9cape.(59) 

*3.  I  proceed  next  to  the  rights  and  incapacities  which  appertain  [*459 
to  a  bastard.  The  rights  are  very  few,  being  only  such  as  he  can 
a^uire;(fxi)  for  he  can  inherit  nothing,  being  loolced  upon  as  the  son  of  no- 
bciiy ;  (6i )  and  sometimes  called  ^/zuj  nuUius,  aomctime&^iius  popuit.  (  g)  (62) 
Yet  he  may  gain  a  sir-name  by  reputation,  (A)  though  he  has  none  Iq' inheri- 
tance. (63)  All  other  children  have  their  primary  settlement  in  their  father's 

Ig)  Art.  dtL.l.c.10.  (A)  Co.  Utt  8. 

(59)  See  for  the  present  law  on  this  subject  35  and  36  Vict.  c.  65,  1873.    36  Vict.c.  9, 
1873,  and  43  and  44  Vict,  c  3a,  i88a     Chitty's  Kng.  Stat  Tit  Bastardy. 
'  <6o)  Sch.  Dom.  Ret.  313,  ^  (3  ed.  iSSa). 
(61)  I  Baib.  Pera.  and  Prop,  aoi  (1890).    Thoee  twin  from  an  illegal  connection  are  not 
COnpiebended  onder  the  word  "childTen  "  in  the  statute  of  descents  and  distribution  of 
Nancy  Porter's  Heirs  v.  Porter,  7  How.  (Miaa)  113  (1844). 


563)  [Son  of  nobody,  or  son  of  the  people.] 
63)  A  br—  •-— " "  ^-  -- 


,  „,  ^  bastaid  hannK  gotten  a  name  by  reputation  may  purchase  by  his  reputed  or 
known  name  to  him  aiM  nis  heiia,  (Co.  Litt  3,  b.;)  but  this  can  only  be  to  the  heirs  of 
his  own  body. 

A  conveyance  to  a  man  who  is  a  bastard,  and  his  helia,  though  his  estate  is  in  its 
descent  confined  to  the  issue  of  his  body,  yet  gives  him  a  lee  simple,  and  confers  an 
unlimited  power  of  alienation;  and  any  person  deriving  title  from  him  or  his  heiim  may 
transmit  tne  estate  in  perpetual  succession.    3  Bnlst  195.     I  Lord.  Raym.  1153. 

Bastards  may  take  by  gin  or  devise,  provided  they  are  aufficiently  described ,  and  have 
gained  a  name  by  reputation,     i  Ves.  &  B,  433.     i  Atk.  410. 

But  the  rtile  as  to  a  bastard's  taking  by  bis  name  of  reputation  must  be  understood  as 
giving  a  capacity  to  take  by  that  name  merely  as  a  description,  not  as  a  child  by  a  claim 
of  kindred:  therefore  a  bastard  cannot  claim  a  share  under  a  devise  Xo  children  generally, 
though  the  will  was  strong  in  his  favor  by  implication,  (5  Ves.  530;  and  see  i  Ves.  &  B. 
434,  469.  6  Ves.  43.  1  Maddox,  430. .  H.  Chittj's  Law  of  Descents.  sS,  ig;)  nor  is  any 
^legitimate  child  entitled  to  immediate  interest  upon  a  legacy  payable  at  a  future  time, 
irhen  such  legacy  was  given  by  its  reputed  father.     3  Roper  on  Leg.  3  ed.  199. 

A  limitation  cannot  be  to  a  bastard  en  ventre  sa  mere;  for  bastards  cannot  take  till 
they  gain  a  name  by  reputation,  i  Inst.  3,  b.  6  Co.  68.  i  P.  Wtns.  539.  17  Vea  538. 
1  Mer.  151.     18  Ves.  388.     H.  Chitty's  Law  of  Descents,  39,  30. 

Though  a  bastard  may  be  a  reputed  son,  yet  he  is  not  su^  a  son  for  whom,  in  con- 
aideradon  of  blood,  a  use  can  be  raised.  Dyer,  374.  Yet  on  an  estate  otherwise  effec- 
tually passed,  an  estate  may  be  aawell  declared  toattastard  being  in  esse,  and  sufficiently 
described,  as  to  another  person;  but  where  the  use  will  not  arise  but  in  consideration  of 
blood,  if  derived  through  any  but  the  pure  channel  of  marriage,  however  near  it  may  be, 
it  will  not  prevail.     Id.  Co,  Litt  133,  a.     See  a  Fonb,  on  Eq.  5  ed,  134. 

If  a  bastard  die  seised  of  a  real  estate  of  inheritance,  without  having  devised  it,  and 
without  issue,  the  estate  will  escheat  to  the  king,  or  other  immediate  Iwd  of  the  fiee.  3 
Bnlst  195.  I  Lord  Raym.  1153.  i  FresL  £st.  46S,  479,  post,  4  book,  249.  3  Cruise's 
D>8-  374-  But  as  there  might  in  nmny  cases  be  much  apparent  hardship  in  the  strict 
enforcement  in  this  branch  of  the  royal  prenwative,  it  ia  usual  in  such  cases  to  transfer 
the  power  of  exercising  it  to  some  one  of  the  Amily,  reserving  to  the  crown  a  small  pro- 
poition,  aaa  tenth,  of  the  value  of  both  the  real  and  personal  estate,  i  Woodd.  397.  39S. 
And  BO  likewise  in  the  case  of  personal  estate,  where  a  bastard  dies  intestate  and  without 
issue,  the  king  is  entitled,  and  the  ordinary  of  course  grants,  administration  to  the 
patentee  or  grantee  of  the  crown.  Salk.  37.  3  P.  Wms.  33.  See  H.  Chitty's  Law  of 
Descents,  37,  38.— CaiTTY. 

A  bastard  being,  for  most  purposes,  not  recognized  in  the  law  as  the  child  of  its  male 

parent,  the  word  "father"  is  not  in  all  statutes  interpreted  to  include  such  parent  of  a 

Dastard,  bat  in  some  it  is.    And  though  between  the  two  parents  of  such  child,  the 

mother  has  the  better  claim  to  its  custody;  yet  the  natnial  iather,  in  the  actual  custody 
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parish;  bat  abastard  in  the  parish  where  bora,  for  he  hath  ao  fother.  (i*)  (64) 
However,  in  case  of  fraud,  as  if  a  woman  be  seat  either  by  order  of  justices,  or 
comes  to  beg  as  a  vagrant,  to  a  parish  where  she  does  not  belong  to,  and  drops 
her  bastard  there,  the  bastard  shall,  in  the  first  case,  be  settled  in  the  parish 
from  whence  she  was  illegally  removed;  (J)  or,  in  the  latter  case,  in  the  mother's 
own  parish,  if  the  mother  be  apprehended  for  her  vagrancy,  (i)  Bastards  also 
bom  in  any  licensed  hospital  for  pregnant  women,  are  settled  in  the  parishes 
to  which  the  mothers  belong.  (/)  The  incapacity  of  a  bastard  consists  princi- 
pally in  this,  that  he  cannot  be  heir  to  any  one,  neither  can  he  have  heirs, 
but  of  his  own  body;(65)  for,  being  nuUius  Jilius,  he  is  therefore  of  kin  to 
nobody,  and  has  no  ancestor  from  whom  any  inheritable  blood  can  be  derived. 
A  bastard  was  also,  in  strictness,  incapable  of  holy  orders;  and,  though  that 
were  dispensed  with,  yet  he  was  utterly  disqualified  from  holding  any  dignity 
in  the  church:  (»i)  but  this  doctrine  seems  now  obsolete;  and,  in  all  other 
respects,  there  is  no  distinction  between  a  bastard  and  another  man.  And 
really  any  other  distinction,  but  that  of  not  inheriting,  which  civil  policy 
renders  necessary,  would,  with  regard  to  the  Innocent  offspring  of  his  par- 
ents' crimes,  be  odious,  unjust,  and  cruel  to  the  last  degree:  and  yet  the  civil 
law,  so  boasted  of  for  its  equitable  decisions,  made  bastards,  in  some  cases, 
incapable  even  of  a  gift  from  their  pareat5.(R)  A  bastard  may,  lastly,  be 
made  legitimate,  and  capable  of  inheriting,  by  the  transcendent  power  of  an 
act  of  parliament,  and  not  otherwise  :(*>)  as  was  done  in  the  case  of  John  of 
Gaunt's  bastard  children,  by  a  statute  of  Richard  the  Second. 


CHAPTER  XVir. 

OP  GUARDIAN  AND  WARD. 


ThB  only  general  private  relation,  now  remaining  to  be  discussed,  is  that 
of  guardian  and  ward;(i)  which  bears  a  very  near  resemblance  to  the  last,  and 


(64}  A  pauper  bastard's  settlement  is  the  place  of  its  birth  in  the  absence  oi  any  fraud 
in  tiansportin^  the  mother  thither.  Burlington  v.  Essex,  19  Ver,  96  ( 1846).  So  in  New 
Hampshire  pnor  to  the  statute  of  1796.  Bow  v.  Nottinghstn,  i  N.  H.  36a  (1816].  A 
woman  became  pregnant  in  the  countv  of  her  reudence,  bat  the  child  was  bom  in  another 
county.  Upon  ner  return,  it  was  held  that  the  justices  of  the  county  had  jurisdiction  to 
subject  the  lepnted  father  to  the  maintenance  of  the  child.  State  v.  Roberts,  10  Ired. 
(N.C.)35i  (1850).  For  a  very  lull  examination  of  the  questions  of  paternity,  legitimacy, 
acIcnowIedKTnent  and  adoption  by  putative  father  of  the  bastard.  See  In  re  ^ssup,  61 
Cal.  408  (1889). 

(65)  By  the  common  law,  the  real  eatate  of  an  intestate  twstard  eKheata.  The  act  of 
1831  in  Ind.  though  allowin^im  to  inherit  from  and  through  bis  mother,  does  not  allow 
his  mother,  brother  and  sisters  to  inherit  from  him— but  hu  widow  shall  inherit  his  real 
esUte.    Doc,  etc.  v.  Bates,  6  Black.  (Ind.)  534  (1841). 

(i)  See  on  the  subject  of  guardian  and  ward  works  by  the  following  authors:  Bwell, 
1891;  Field,  1888;  Hood.  1847;  Kelley,  1884;  Reeve.  1888;  SChouler,  18&. 

The  equity  books  supply  the  practical  details  of  this  title,  particularly  3  Fonbl.  Tr. 
Eo.  336;  Maddock's  Prin,  andPrac.:Bnd  Mr.  Hargrave's  aotes  63.  71,  on  p.  88,  Co.  Litt, 
exiiauat  the  learning  upon  the  title.  The  same  title  occurring  in  Com.  Dig.  and  Bac 
Abr.  may  \x  consoltM,  and  also  in  Tomlin's  Lew  Dictionary.— Chittv. 
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is  plainly  derived  out  of  it:  the  guardian  being  only  a  temporary  parent,  that 
is,  for  so  long  time  as  the  ward  is  an  in&nt,  or  under  age.  In  examining 
this  species  of  relationship,  I  shall  first  consider  the  different  kinds  of  guar- 
dians, how  they  are  appointed,  and  their  power  and  duty:  next,  the  dififerent 
ages  of  persons,  as  defined  by  the  law:  and  lastly,  the  privileges  and  dis- 
abilities of  an  infant,  or  one  under  age,  and  subject  to  guardian^ip. 

I.  The  guardian  with  us  performs  the  oflSce  both  of  the  tutor  and  curator 
of  the  Roman  laws;  the  former  of  which  had  the  charge  of  the  maintenance 
and  education  of  the  minor,  the  latter  the  care  of  his  fortune;  or,  according 
to  the  language  of  the  court  of  chancery,  the  tutor  was  the  committee  of  Uie 
person,  the  curator  the  committee  of  the  estate.(2)  But  this  office  was  fre- 
quently united  in  the  dvil  law;(ii)  as  it  is  always  in  our  law  with  regard  to 
minors,  though  as  to  lunatics  and  idiots  it  is  commonly  kept  distinct. 

(3)*Of  the  several  species  of  guardians,  the  first  are  guardians  by  [*46i 
nature:  viz.  the  father,  and,  in  some  cases,  the  mother  of  the  child. 
For  if  an  estate  be  left  to  an  in&nt,  the  father  is  by  common  law  the  guardian, 
and  must  account  to  his  child  for  the  profits.  (^)(4)  And,  with  regard  to 
daughters,  it  seems  by  construction  of  statute  4  &  5  Ph.  and  Mar.  c.  S,  that 
the  father  might  by  deed  or  will(5)  assign  a  guardian  to  any  woman-child 
under  the  age  of  sixteen;  and,  if  none  be  so  assigned,  the  mother  shall  in 
this  case  be  guardian.(c)(6)    There  are  also  guardians  for  nurlure;{d) 

la)  Ft.  it,  4,  \.  (e)  »  Rep.  SB. 

(M  tio.  Utt  «8.  (d)  Co,  Utt.  88. 

(3)  The  residence  of  the  minor  Is  the  fact  that  confers  jurisdiction  upon  the  conrt 
appointing  a  guardian:  Penfield  v.  Sagage,  3  Daj.  (Conn.),  3S6-S  (iSiH).  The  mother 
as  guardian  of  her  infant  child  has  an  interest  in  and  is  bonnd  to  take  care  of  her  ward's 
estate.  Townsbend  !>.  Duncan,  a  Bland,  (Ud.),  45-S'  (1618).  The  judges  of  county 
courts  in  Alabama  have  no  ButhoHty  to  appoint  guardians  either  for  the  estates  or  persons 
of  minors  whose  fathers  are  living.     Hall  V.  Iaj,  a  Ala.  519-31  ( 184a. ) 

(3)  Sch.  Dom.  Rel.,  401,  3,  3,  9,  17  (3  ed.  iSSi);  1  Woodfall  Land,  and  Ten.  66  (1890). 
I  Amer.  fr.  13  Eng.  ed. 

(4)  But  an  executor  is  not  justified  in  paying  to  the  father  a  leeacj  left  to  the  child; 
and  if  he  pays  it  to  the  father,  and  the  father  becomes  insolvent,  he  may  be  compelled 
V>pa7itoveragaia     1  P.  Wms.  385  — CsbisTian. 

This  guardianship  confers  no  right  to  intermeddle  with  the  property  of  the  infant, 
but  is  a  mere  personal  right  in  the  father  or  other  ancestor  to  the  custody  of  the  person 
of  his  beir  apparent  or  presumptive  until  attaining  twenty-one  years  of  age.  See  5  Mod. 
334.    Co.  Litt  88,  n.  63,  71.— Hargrave. 

Mr.  Francis  Hargrave,  the  learned  annotator  on  Co.  Litt,  holds  that  the  term  natural 
guardian  or  guardian  by  nature,  when  not  applied  to  an  heir-apparent,  signifies  only  that  na- 
ture points  out  the  parent  as  the  proper  guardian  where  positive  law  is  silent. — STKFBEltS. 

(5)  The  Act  of  1763,  allowing  a  father  toappoint  a  testamentary  gnsrdian  for  his  chil- 
dren, does  not  embrace  grandchildren.  Williamson  v.  Jordan,  i  Bush.  Eq.  (N.  C)  48 
(1853).  A  testamentary  appointment  of  a  guardian  must  show  who  is  to  have  the  care 
of  the  minor,  although  the  word  "guardian"  need  not  be  used;  and  a  Probate  judge  bos 
no  anthoritj  to  appoint  a  guardian  for  minors  for  the  purpose  of  having  them  sent  into 
a  foreign  country.  Dearilws  r.  Wilmer,  69  Ala.  25-8(1881).  By  the  common  law  a  man 
could  not  by  testamentary  disposition  affect  either  bis  land  or  the  guardianship  of  his 
children.  The  latter  appears  never  to  have  been  made  the  subject  of  testamentary  dis- 
position until  the  statute  of  Charles  II.  The  statute  1S95  in  New  York  limits  this  power 
to  the  surviving  parent  onl^.    Matte  v.  Schmidt,  77  Hun.  301  (1894). 

(6)  See  Bac.  Abr.  Guardian,  A.  1.  It  has  been  considered  that  the  power  of  a  fothet; 
toappoint  a  guardian  under  theact4&5  Ph.  and  U.  c.  8,  extends  to  natural  children,  (1 
Stra.  1163;)  but,  according  to  3  Bro.  Ch.  R.  58^.  it  does  not.  However,  where  the  puta- 
tive father  by  a  will  namea  guardians  for  his  natural  child,  the  court  will  in  genera' 
appoint  them  to  be  so,  without  any  reference  to  the  master,  unless  the  property  be  con- 
siiiHrable.  Id.  ibid,  a  Cox,  46.  Bac.  Abr.  Guardian,  A.  i  Jac.  and  W.  106,  395.  An 
appointment  of  a  testamentary  guardian  by  a  mofAtrh  absolutely  void.  Vaughan,  180, 
3  Atk.  519^  A  father's  appointment  by  deed  of  a  guardian  may  be  revoked  by  will. 
Finch,  333.  I  Vem.  443.  Any  form  of  words  indicative  of  the  intent  suflSces.  Swinb. 
p.  3,  c.  la.  3  Fonbl.  on  Eq.  5  ed.  346,  347.  A  guardian  appointed  by  the  father  cannot 
ael^ate  or  continue  tbe  authority  to  another.  Vaugban,  179.  a  Atk.  15.  Mor  la  a 
oopi^older  within  the  act.    3  Lev.  395- — Chitfv. 
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which  are,  of  coui^,  the  father  or  mother,  till  the  infant  attains  the  age  of 
fourteen  years:(ff)(7)  and  in  default  of  father  or  mother,  the  ordinary  usually 
assigns  some  discreet  persons  to  take  care  of  the  infant's  personal  estate,  and 
to  provide  for  his  maintenance  and  education. (/)(8)  Next  are  guardians 
in  soatgeX^)  (an  appellation  which  will  be  fully  explained  in  the  second 
book  of  these  commentaries,)  who  are  also  called  guardians  by  the  common 
law.  These  take  place  only  when  the  minor  is  entitled  to  some  estate  in 
lands,  and  then  by  the  common  law  the  guardianship  devolves  upon  his  next 
of  kin,  to  whom  the  inheritance  cannot  possibly  descend;  as,  where  the 
estate  descended  from  his  father,  in  this  case  his  uncle  by  the  mother's  side 
cannot  possibly  inherit  this  estate,  and  therefore  shall  be  the  guardian.(^) 
For  the  law  judges  it  improper  to  trust  the  person  of  an  infant  in  his  hands, 
who  may  by  possibility  become  heir  to  him;  that  there  may  be  no  temptation, 
nor  even  suspicion  of  temptation ,  for  him  to  abuse  his  trust.  (A)  The  Roman 
laws  proceed  on  a  quite  contrary  principle,  committing  the  care  of  the  minor 
to  him  who  is  the  next  to  succeed  to  the  inheritance,  presuming  that  the  next 
heir  would  take  the  best  care  of  an  estate,  to  which  he  has  a  prospect  of  suc- 
ceeding: and  this  they  boast  to  he  " summa  providenlia." {t)     But  in  the 

mean  time  they  seem  to  have  forgotten,  how  much  it  is  the 
♦462]     *guardian's  interest  to  remove  the  encumbrance  of  his  pupil's  life 

from  that  estate  for  which  he  is  supposed  to  have  so  great  a 

tTbe  Kuajillanthip  o(  no  penon  shall  of  rlRhl  ixm- 
iDueln  bim.  or  whom  a  auspiclon  msT  be  enter- 
Ulned  thM  he  cna  or  will  cblm  aoy  right  In  Ibe 


(ft)  JVuiKTwon  auiodta  oKeajta  df  jure  attad  rema-       Inberllance.] 
wide  quo  Aolwalur  itupMo.  fluid  phrnH  vd  teUi aU-  (<}  tf.  26,  i, 

guod  j4u  (n  ipta  luertdttalt  ebsman.    Qlanv.  I.  T,  c  11. 


(7)  When  the  minor  is  fourteen  be  may,  with  the  court's  suiction,  chooK  a  ^ardjati 
other  than  the  one  appointed;  but  be  may  not  afterward  supersede  this  gnardian  by  a 
new  one  at  the  dictation  of  his  fancv     Lee's  Ap.  a?  Pa.  339-32  (1S56), 

(8)  It  might  be  qaestionable  whether  the  ordinary  would  tie  pennitted  to  interfere  far- 
ther than  to  appoint  ad  litem.  3  Atldna.  631.  Burr.  1436.  For,  where  a  legitimate 
child,  even  at  the  breast,  is  withheld  from  tbe  custody  of  the  fatber,  habeas  corpus  may 
t>e  brought.  The  King  v.  De  Manneville,  5  Bast,  aai.  See  also  1  BI.  R.  3S6,  and  4  J.  B. 
Moore,  366. 

But  of  an  illegitimate  child  the  mother  appears  to  t>e  tbe  natural  gnardiaD.  4  Taunt. 
498,  ex  parte  Knee,  i  N.  R.  148.  And  habeas  corpus  lies  at  ber  instance.  See  The  Khig 
V.  Hopkins,  7  Bast,  579.     5  id.  314  n.     Also  5  T.  R.  378. 

Tbe  guardian  npoa  recoil  is  liable  to  the  costs  of  the  suit.     3  Est  473. — Chitty. 

This  power  of  the  ecclesiastical  court  to  appoint  guardians  is  questionable.  Lord 
Hardwicke  ezpremlj  denied  it;  and  Lord  Mansfield  seems  to  have  considered  it  as  lim- 
ited to  tbe  appointment  of  a  guardian  ac^/tV^rw, where  an  infant  was  apart^  to  a  suit  in  the 
court.    3  Atkins,  631.    3  Burr.  1436.— Colsridgk. 

The  guardianabip  by  nurture,  like  that  by  nature,  has  no  reference  to  tbe  infant's 
property,  but  relates  merely  to  bis  person. — KSKK.  Eline  v.  Beebe,  6  Conn.  494.  Per- 
kins V.  Dyer,  6  Geo.  401. — Sharswood. 

(9)  A  widow  is  guardian  in  socage  to  her  daughters  until  tbey  are  fourteen  years  old,  aa 
well  of  freehold  aa  of  copyhold,  (10  East.  491.  3  M.  &  S.  504,)  and  by  residing  on  the 
ward's  estate  for  forty  days  ^ains  a  settlement  in  tbe  parish,  and  cannot  be  removed  from 
the  possession  of  it  at  any  time.  Id.  ibid.  She  has  a  rigbt  as  such  to  elect  whether  she 
will  let  the  estate,  or  occupy  it  for  their  heneSt,  Id.  ibid.  Such  a  guardian  has  not  a 
mere  oSce  or  authority,  but  an  interest  in  tbe  ward's  estate.  She  may  maintain  trespass 
and  ejectment,  avow  damage  feasant,  make  admittance  to  copyhold,  and  lease  in  her 
own  name.     Id,  ibid.— Chitty. 

An  infant  can  maintain  an  action  for  use  and  occnpalion  although  he  has  a  genenl 
guardian.  Porterby  Stow  etc.  v.  Biriler,  17  Bar.  (N.  Y.)  151  (1853).  In  Maine  neither 
tbe  common  Ian  rule,  which  provided  that  no  one  should  be  a  guardian  who  was  to 
enjoy  the  estate  after  the  death  of  the  ward,  nor  that  of  tbe  civil  law,  which  provided  that 
tbe  nearest  relations  ought  to  be  appointed,  has  been  followed;  but  thediacretion  to  make 
the  appointment  is  left  In  the  hands  of  tbe  Prot>ate  judge,  no  one  having  dsjm  to  be 
guardian  as  matter  of  legal  right    I.nBt  v.  Anbens,  39  Me.  393  (1855). 
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regard.  (*)  And  this  affords  Fortescue,(/)  and  Sir  Edward  Coke,(«t)  an 
ample  opportunity  for  triumph;  they  affirming,  that  to  commit  the  custody  of 
an  infant  to  him  that  is  next  in  succession  is  ' '  guasi  agnum  commitiere  lupo, 
ad  devorandum.'^  iji){\o)  These  guardians  in  socage,  like  those  for  nurture, 
continue  only  till  the  minor  is  fourteen  years  of  age;  for  then,  in  both  cases, 
he  is  presumed  to  have  discretion,  so  far  as  to  dioose  his  own  guardian. 
This  he  may  do,  unless  one  be  appointed  by  the  father,  by  virtue  of  the 
statute  12  Car.  II.  c.  24,  which,  considering  the  imbecility  of  judgment  in 
children  of  the  age  of  fourteen,  and  the  abolition  of  guardianship  in  chivalry, 
(which  lasted  till  the  age  of  twenty-one,(ii)  and  of  which  we  shall  speak 
hereafter,)  enacts  that  any  father,  under  age  or  of  full  age,  may  by  deed  or 
will  dispose  of  the  custody  of  his  child,  either  bom  or  unborn,  to  any  person, 
except  a  popish  recusant,  either  in  possession  or  reversion,  till  such  child 
attains  the  age  of  one-and-twenty  years.(i2)     These  are  called  guardians  *y 

{n  The  RonuD  >Mlri«  wu  fullT  aware  of  tbli  our  Ensllah  law  !■  wamnl«d  b]i  the  vise  iDntltu- 

daiiger  when  he  put!  tbla  prlTale  prayer  Into  the  Uoiu  olSolon,  who  provided  that  no  one  Rbould  be 

mootb  or  a  seUah  Kuordlan  :—  atntlier's  Kuardlan  who  wu  to  enjor  the  Mate 

pupfUtiin  0  uMmoa,  vTMin  prozAntu  Aera  aRer  his  death.    Fouer'a  Antlq.  b,  1.  c.  26     And 

Iviptito,  erpungoiB.  Pen.  1, 12.  ChamndBs.  aoother  of  the  Grecian  letililalon.  di- 
re my  piipf]  fBirW  knock'd  o'  th'  head  I  reeled  that  the  Inheritance  ihould  lo  to  ihe  lather*! 
lid  ponMBth' estate  II  be  wers  dead.]  relatlona,  but  the  education  of  tbe  child  to  the 


11)  C.  41. 


motiier'B:  that  the  guardlan^lp  and  ilKht  of  niO' 
,„,IlD(t.88.  ceaslon  might  alwsTi  be  kept  dUtlDct.    mit  Iran 

)b)  See  Stat.  BOhtk.  M  Hen.  UI.    ThU  poUcy  of        AtLL^LI. 


( io)["A9  is  if  trusting  the  lamb  to  the  wolf  to  be  devoured."]  Lord  chBocellor  Maccles- 
field has  vehementlj  condemRcd  the  rule  of  oor  law,  that  the  nest  of  kin.  to  whom  the 
land  cannot  descend,  is  to  be  the  guardian  in  socage;  and  has  declared  that  "it  is  not 
grounded  npon  reason,  but  prevailed  in  barbarous  times,  before  the  nation  was  civil- 
ized." 3  P.  Wms.  363.  But,  as  the  law  has  placed  the  custody  of  the  infant  under  the 
care  of  one  who  is  just  as  likely  to  be  in  a  near  degree  of  kindred  as  the  heir, — one 
who  probably  will  have  the  same  aSectlon  for  his  oerson,  without  having  any 
interest  in  even  wishing  his  death,  and  therefore  removed  from  all  suspicion,  however 
ill  founded, — I  cannot  but  think  there  is  more  wisdom  in  placing  the  infant  nnder 
the  guardianship  of  such  a  relation  than  under  that  of  the  next  heir. 

A  socage  guardian  can  only  be  where  the  infant  takes  lands  by  descent  If  he  has 
lands  by  descent  both  ex  parte  paiema  and  ex  parte  malema,  (on  the  father's  aide  and 
on  the  mother's),  then  the  next  of  kin  on  each  side  shall  respectively  be  gtiardjaus  by 
socage  of  these  lands;  and  of  these  two  claimants  the  first  occupant  shall  retain  the 
custodv  of  the  iolant's  person.  See  Mr.  Hargravc's  notes  to  Co.  Litt,  78,  b.,  where 
thcae  difiercnt  kinds  of  guardianship  are  with  great  learning  and  perspicuity  discrimi- 
nated and  discuaaed.— Christiak. 

(It)  I  Woodfoll  Land,  and  Tent  66  (i  Amer.  fr.  13  Eng:  ed.,  189a).  For  a  lull  defini- 
tion of  "age,"  "fnllage,"  etc.,  in  male  and  female  see  Binn 'a  Justice  68,  74,  {38  and 
187a. 

(13)  This  disability  is  now  removed.  By  this  itatnte  the  father  may  dispose  of  the 
guardianship  of  any  child  unmarried  under  the  age  of  twenty-one,  by  deed  or  will, 


twenty-one,  or  for  any  less  time.    And  the  guardian  so  appcnnted  has  the  tuition  o 
ward,  and  the  management  of  his  estate  and  proferty. 

A  father  cannot  appoint  gnardians  under  this  statute  to  a  natural  child;  but  where 
he  has  named  guardians  by  his  will  to  on  illegitimate  child,  the  court  of  chancery  will 
appoint  the  same  persons  guardians,  without  any  reference  to  a  maater  for  his  approba- 
tion.   2  Bro.  583.— Christian. 

The  mother  cannot  appoint  a  euardian  nnder  this  act,  (Vaugh.  i8a  3  Atk.  519;)  nor 
can  a  gtiardiau  already  appointed  by  the  father.  Vangh.  179.  3  Atk.  15.  A  copyholder 
is  not  within  the  act.    3  Lev.  395. 

A  disposition  of  this  nature  by  deed  may  be  revoked  by  will,  (Finch,  323;)  but  not  so 
if  the  deed  contain  a  covenant  not  to  revoke,     i  Vern.  443 

No  material  fOTTu  of  words  ia  necessary  to  create  the  appointment.  Swinb.  p.  3,  C.  12. 
See  2  Fonbl.  on  Eq.  5  ed.  346,  247,  notes.  But  the  power  of  the  guardian  exists  only 
during  tbe  time  for  which  be  is  expressly  appointed.     Vaugh.  184. 

Though  under  this  act  a  testamentary  guardian  has  the  custody  of  the  infant'a  real 
estate,  a  lease  granted  by  him  of  such  real  estate  b  absolutely  void.     3  Wils.  139,  115. 

The  marriage  of  tbe  in&nt  before  he  becomes  twenty-one  years  of  age  does  not  deter- 
mine the  giioidianahip.    3  Atk.  625.— Chitty. 
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•iatule^  or  testamentary  guardians.  There  are  also  special  guardians  iy 
■uslom  of  Londou,  and  other  places;(o)  but  they  are  particular  exceptions, 
tnd  do  not  fall  under  the  general  law.  (13) 

(a)  Co.  Litt.  SB. 

(13)  The  kiag  is  also  a  naiversal  guardian  of  infants,  who  delegate*  it  to  the  lord 
Jiancellor.    Sec  a  Ponbl.  on  Eq.  sed.  225,     Chit,  Prerog.  Regis.  155. 

Bj  virtne  of  this  power  the  chancellor  ni^  appoint  guardians  to  such  infanta  as  are 
rithout  them.  Bac.  Abr.  Gaaidians,  c.  3.  Fonbl.  5  ed.  215.  And  in  a  case  whrre  the 
ofant,  of  the  age  of  seventeen,  had  apfminted  a  guardian  by  dee<l,  it  was  decide  that 
he  chancellor  had  still  a  power  to  appoint  agnaraian,  (4  Madd.  462;)  and  gnardiansat 
lommcm  law  may  be  remaved  or  compelled  to  give  securitj,  if  there  appear  any  danger 
>f  tbcir  abusing  the  person  or  estate  of  the  ward,  (3  Cha.  Ca.  337.  Style,  450.  Hard- 
|6.  I  Sid.  434.  3  Salk.  177;)  but  it  has  been  considered  that  a  statnte  Kuardian  cannot 
le  wholly  removed,  (3  Salk.  178,  i  P.  Wms.  698.  1  P.  Wms.  112,  a  Fonbl.  232;)  and 
[uardisns  areappointed  by  him  where  such  appointment  is  necessary  to  protect  the 
nfant's general  interest,  or  to  sttstain  a  suit,  or  to  consent  to  the  infant's  marriage, 
I  Madd.  213;)  bttt  he  never  appoints  a  guardian  to  a  woman  after  marriage,  i  Vea. 
57.  A  guardian  cannot  be  otherwise  appointed  in  chancery  than  by  bringing  the 
nfant  into  court,  or  his  praying  a  commission  to  have  a  guardian  assigned  him.  i  Bq. 
'a.  Abr.  360.  One  of  the  ux  clerks  may  be  appointed.  2  Cha.  Ca.  164.  Nels.  Rep.  44. 
Ls  to  when  the  conrt  of  chancery  may  appoint  a  guardian  in  the  plare  of  another,  see 
<osL  And  see  the  jurisdiction  of  court  of  chancery  in  general  on  this  subject.  3  Fonbl. 
!>6,  n.  a. 

The  infant  himself  may  also  appoint  a  guardian;  and  this  right  arises  only  when  from 
I  defect  in  the  law  (or  rather  in  the  execution  of  it)  the  in&nt  finds  himself  wholly  un- 
irovided  with  a  guardian.  This  may  happen  either  be/ore  fourteen,  when  the  infant  has 
10  such  property  as  attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without 
laving  executed  hii  power  of  appointment,  and  there  is  no  mother,  or  o/ifer  fourteen, 
rben  the  custody  of  the  guardian  in  socage  terminates,  and  there  is  no  appointment  by 
he  father  under  the  la  Car.  II.  Lord  Coke  only  takes  notice  of  such  election  where 
he  infant  is  under  fourteen;  and,  as  to  this,  omits  to  state  how  or  before  whom  it  shonld 
•e  luade.  See  I  Inst,  87,  b.  Nor  don  this  defect  seem  supplied  by  any  prior  or  con- 
emporarjr  writer.  As  to  a  guardian  under  fourteen,  it  appears,  from  the  ending  of  guar- 
llanship  in  socage  at  that  age,  as  if  the  common  law  deemed  a  guardian  allerwards 
innecessary.  However,  since  Uie  la  Car.  II.  c.  24,  it  baa  been  usual,  in  defect  of  an 
ppointment  under  the  statute,  to  allow  the  infant  to  elect  one  for  himself;  and  this 
>iBctice  appears  to  have  prevailed  even  in  some  degree  before  the  restoration:  such 
lection  is  said  to  be  frequently  made  before  a  jndge  on  the  circuit,  ( t  Ves.  375;)  but  this 
onn  does  not  seem  esseudal. 

Tht  late  lord  Baltimore,  when  he  was  tomed  of  eighteen,  having  no  testamentaiy 
inardian,  and  being  under  the  necessity  of  having  one  for  special  purposes,  relative  to  his 
proprietary  government  of  Maryland,  named  a  guardian  by  deed,  a  mode  adopted  by  Ihe 
dvice  of  counsel.  It  seems,  in  fiict,  as  if  there  was  no  prescribed  form  of  an  infant's 
lecting  a  guardian  after  fourteen,  any  more  than  there  is  before;  and  therefore  election 
ly  parol,  tfaough  unsolemn,  might  be  legally  sufficient.  The  deficiency  in  precedents  on 
his  occasion  is  easily  accounted  for,  this  kind  of  guardianship  being  of  very  late  origin, 
innoticed  as  it  seems  by  any  writer  before  Coke,  except  Swinburn.  Testam.  edit.  159a, 
7,  b.  And  there  being  yet  no  cases  in  print  to  explain  the  powers  incident  to  it,  or 
rhether  the  infant  may  change  a  guardian  so  constituted  by  himself,  Coke,  though  pro- 
casing  to  enumerate  the  different  sorts  of  guardianship,  omits  this  in  one  case,  whence 
erhsps  it  may  be  conjectured  that  in  his  time  it  was  in  strictness  scarcely  recogniied  ss 
:gal.  I  Inst.  88,  b.  in  notes.  For  these  observations,  see  Toml.  Law  Diet.  tit.  Guardian, 
'hough  an  iufsnt  thus  appoint  a  guardian,  yet  it  does  not  preclude  the  court  of  chancery 
rom  appointing  another.     4  Mad,  463. 

Guardians  are  also  appointed  ad  litem.  All  courts  of  justice  have  a  power  to  assign  a 
liardian  to  an  infant  to  sue  or  defend  actions,  if  the  infant  comes  into  court  and  de«ires 
t;  or  a  judge  at  hU  chambers,  at  the  desire  of  the  itibtit,  may  assign  a  person  named  by 
lim  to  be  his  guardian.     F.  N.  B.  a?,     t  Inst.  88,  b.  n.  16,  135,  b.  t.     Setfiosl. 

As  to  who  is  usnall;|-  appointed,  and  the  mode,  etc.,  of  appointing  a  prochein  amy,  or 
[uardian  to  an  infant  in  the  common  law  courts,  see  Tidd.  Prac.  8  ea.  95,  96.— Shitty. 

On  the  subject  of  guardians  of  different  kinds.  I  refer  the  student  to  a  series  of  notes 
ly  Mr.  Hargrave  on  the  passage  of  Co.  Litt.  so  often  referred  to  in  the  margin,  as  well 
s  to  a  note  by  Mr.  Ames,  on  Fortescue,  c.  44,  and  Fonblanque's  Treat  of  Equity,  b.  11, 
I.  3,  ch.  2,  s.  3.  The  guardianship  to  which  it  is  practically  the  most  important  to 
ttend  is  that  by  testament,  of  which  a  sufficiently  accurate  outline  is  drawn  in  the  text. 

will  mention  only  one  or  two  circumstances  that  seem  to  have  been  omitted.  In  the 
list  place,  the  statute  empowers  ftthers  only  to  make  the  appointment:  this  was  probably 
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The  power  and  reciprocal  duty  of  a  guardian  and  ward  are  the  same, 
pro  tempore,  as  that  of  a  father  and  child;  and  therefore  I  shall  not  repeat 

AD  uaiDtentional  omission;  but  the  consequence  ia,  that,  where  a  mother  is  the  anrTivIng 
parent,  the  children,  upon  her  death,  will  be  left  to  find  guardians  according  to  the  pro* 
vlsionsof  the  common  law.  In  this  case,  vhete  none  other  can  be  found,  thejnrisdictioB 
of  the  chancellor  arises  on  the  part  of  the  crown  to  protect  the  tnbnt  subject,  and  he  will 
delegate  the  care  to  some  proper  person.  As  to  the  origin  of  this  jnrlsdiction,  see  voL  3, 
p-^T 

"n^.  eSect  of  the  appointment  b;  testament  is  rather  more  extensive  than  the  text 
implies,  because  the  statute  annexes  to  the  office  the  custody  and  management  of  the 
infant's  real  and  peisonal  estate,  and  empowers  the  gnardian  to  bring  all  such  actions 
relating  thereto  as  a  guardian  in  socage  might.  On  Uie  other  hand,  uiis  appointment, 
as  stated  in  the  text,  does  not  so  far  supernde  the  general  dnt;  and  power  ot  the  chan- 
cellor, as  delegate  of  the  crown,  to  protect  infants,  but  that  he  may  interfere  in  case* 
of  gross  misconduct,  or  legal  incapacity,  such  as  that  of  lunacy  or  bankruptcy,  to  con- 
trol or  even  to  remove  him.— Colbridgb. 

The  jurisdiction  of  the  court  of  chancery,  whatever  may  have  been  its  origin.  Is  now 
firmly  established  and  beyond  the  reach  of  controversy, — it  being  a  settled  maxim  that 
the  sovereign  is  the  universal  guardian  of  all  the  inbnts  in  the  Kingdom.  This  court, 
therefore,  will  appoint  a  suitable  goardian  for  an  infant  where  there  ia  no  other  or  no 
other  who  will  or  can  act;  for  if  there  are  testamentary  guardians  the  court  has  no  juris- 
diction to  do  so.  It  will  also  in  general  abstain  from  interference  nnless  theinfant  has 
property, — not  from  any  want  of  jurisdiction,  hut  from  the  want  of  means  to  exercise  its 
authority  with  effect.  When,  however,  guardians  are  appointed,  and  their  nomination 
isentirefy  a  matter  of  discretion,  they  are  treated  as  officers  of  the  court  and  held  re- 
sponsible accordingly. 

The  court  of  chancery  will  not  only  remove  guardians  appointed  by  its  own  authority, 
but  it  will  also  remove  guardians  at  the  common  law,  and  even  testamentary  or  statute 
guardians,  whenever  sufficient  cause  can  be  shown  for  ko  doing.  Por  guardianship  is 
always  looked  upon  by  the  courts  of  equity  as  a  delegated  trust  for  the  benefit  of  the 
infont;  and  in  case,  therefore,  any  gnardian  abuses  his  tmat,  the  court  will  check  and 
punish  him,  nay,  sometimes  wilt  proceed  to  the  removal  of  him,  and  appoint  another  in 
uis  stead.  The  court  will  sometimes  also  require  security  to  be  given  by  the  fpiardian, 
and,  on  the  other  band,  will  assist  him  in  the  performance  of  his  duties,  aa  well  in  obtain- 
ing the  custody  of  the  person  of  the  ward  as  otherwise. 

The  jurisdiction  of  the  court  of  chancery  extends  to  the  care  of  the  person  of  the  in- 
fant so  far  as  Is  necessary  for  his  protection  and  education,  and  to  the  care  of  hie  pro- 
perty, for  its  management  and  preservation  and  proper  application  for  his  maintenance. 
It  is  upon  the  former  ground  that  the  court  interferes  with  theordinary  rights  of  parents 
as  guardians  by  nature  or  t^  nurture;  for  whenever  a  father  is  g:uilty  ofgross  ill  treat- 
ment of  or  cruelty  to  his  children,  oris  in  constant  babitsof  drunkenness  and  blasphemy 
or  low  and  groas  debauchery,  or  professes  atheistical  or  Irrelisious  principles,  or  bu 
domestic  associations  are  such  as  tend  to  the  corruption  ana  contamination  of  his 
children,  the  court  will  interfere  and  deprive  him  of  the  custody  of  the  infants,  appoint- 
ing at  the  same  time  a  suitable  person  to  act  aa  guardian  and  superintend  their  educa- 
tion. And  this  interference  may  be  obtained  on  the  petition  of  the  in&ut  himself,  or  of 
any  of  his  friends  or  iclativea;  nay,  a  mere  stranger  may  at  any  time  set  the  machinenr 
of  the  court  in  motion.  In  most  instances,  however,  its  jurisdiction  arises  from  a  suit 
being  actually  pendinr  relative  to  the  person  or  property  of  the  in&nt;  and  In  tnch 
cases,  although  not  under  the  care  of  any  guardian  appointed  by  the  court,  the  infant  ia 
treated  as  a  ward. 

And  a  ward  in  chancery  is  in  all  cases  under  the  special  protection  of  the  court;  for 
no  act  can  be  done  afiecting  the  minor's  person,  property,  or  estate  unless  under  tta 
express  or  implicit  direction,  every  act  done  withont.euch  direction  betn^  considered  a 
contempt,  exposing  the  offender  to  be  attached  and  imprisoned.  Thus,  it  ia  a  contempt 
to  conceal  or  withdraw  the  person  of  the  infant  from  the  proper  custody,  or  to  disobey 
any  order  of  the  court  relative  to  its  maintenance  or  education,  or  to  marry  the  infant 
without  the  approbation  of  the  court.  Por  the  court,  in  approving  a  person  to  be 
guardian,  usually  gives  him  express  direction  bow  to  exercise  the  powers  which  it  has 
conferred;  prescribes  the  residence  and  settles  a  scheme  for  the  education  of  the  infant, 
and  regulates,  if  necessary,  his  choice  of  a  profession  or  trade;  approves  or  prohibits  the 
minor's  marriage;  and  performs  all  the  other  duties  of  guardians  by  nature  or  for  nur- 
ture. With  respect  to  the  property  of  the  ward,  the  court  not  only  superintends  its 
management  during  the  owner's  minority,  but  directs  a  proper  settlement  on  the  mar- 
riage of  its  ward;  and  this  protection  is  not  always  removed  upon  tbe  minor's  attaining 
twenty-one,  but  ia,  for  some  purposes,  continued  afterwards,  especially  with  regara 
to  the  marriage  of  female  wards.     In  these  and  other  respects,  therefore,  gtiartGvi* 
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them,  but  shall  only  add,  that  the  guardian,  when  the  ward  comes  of 
*463]     age,  is  bound  to  give  *him  an  account  of  all  that  he  has  transacted 

on  his  behalf  (i4)(  15),  and  must  answer  for  all  losses  by  his  wilful 
default  or  negligence.Ci6)(i7)      In  order  therefore  to  prevent  disagreeable 

appointed  by  the  court  of  chancery  have  extensive  delegated  powers,— this  species  of 
guardianship  being  one  far  more  capable  of  adaptation  to  the  varioiis  regnirements  of 
modem  society,  the  intentions  of  testa  tors,  the  wants  and  wishes  of  the  infants  them- 
selves, and  the  different  kinds  of  property  which  may  call  for  administratiTC  care,  than 
all  oi  any  of  the  other  guardianships  known  to  the  law. — Kerb.. 

( 14)  When  necessary  for  the  education  and  snpport  of  the  ward,  who  Is  nnable  to  earn 
hia  own  support,  the  guardian  may  use  the  principal  of  the  ward's  estate.  State  v. 
Clark,  i6Ind.  99(i86oJ 

(15)  Sch.  Dom.  Rel.  406-8-454  (3  ed.  1881). 

{16)  A  guardian  cannot  claim  credit  against  the  ward's  estate  ft>r  tnoney  spent  for 
board  and  education  unless  it  appear  that  there  was  no  parent  able  and  willing  to  provide 
therefor,  and  that  the  ward's  estate  justified  the  outlay.  State  ex  rel.  etc.  v.  Roche,  91 
lud.  406--9  (18S3).  But  when  such  outlay  is  necessary  for  the  support  and  education  of 
the  ward,  the  guardian  will  be  allowed  credit  for  expenses  properly  incurred,  and  paid 
out  of  the  ward's  estate.  State  ex  rel.  etc.  v.  Clark,  16  Ind.  ^  (i860).  In  the  final  set- 
tlement of  the  accounts  of  a  guardian,  the  Orphans'  Court  will  not  nuke  an  allowance 
to  the  ward  for  bis  tabor  wtile  employed  for  his  guardian.  Bass  v.  Cook,  4  Ala.  393 
(1837)- 

A  enardian  appointed  in  a  State  not  the  domicile  of  his  ward  should  not  in  his  account- 
ing in  the  State  of  his  appointment,  for  the  investment  of  the  ward's  estate,  be  held, 
unless  by  express  statute,  to  a  narrower  range  of  securities  than  is  allowed  by  the  law  of 
the  State  of  the  ward's  domicile.  Infants  who  after  the  death  of  both  their  parents,  live 
with  their  grandmother  in  another  State,  acquire  her  domicile.    Lamar  v.  Micou,  114 

U.  S.  228-55   (1884). 

(17)  This  rule,  that  the  guardian  ia  compellable  to  account  only  when  the  infant  comes 
of  age,  or  unul  she  marries,  is  applicable  only  to  testamentary  or  other  guardians  not  iu 
socage,  and  exists  only  in  a  coiut  of  law;  for  under  the  general  protection  afforded  to 
infants  bv  the  court  of  chancery,  an  infant  may  in  that  court,  by  hia  prochein  amy.  call 
his  guardian  to  account,  even  daring  his  mmori^.    3  Vem.  342.    a  P.  Wma.  119.     1 

Guardians  in  socage  are  by  the  common  law  accountable  to  the  infant,  either  when  he 
cornea  to  the  age  of  fourteen,  or  at  any  time  after,  as  he  thinks  fit.    Co.  Litt  87. 

The  guardian  in  bb  account  shall  have  allowance  of  all  reasonable  expenses:  if  he  ia 
robbedof  the  rents  and  profits  of  the  land  without  his  default  or  negligence,  he  shall  be 
discharged  thereof  in  his  account;  for  he  is  in  the  natuie  of  a  t»i1tff  or  servant  to  the 
infant,  and  undertakesno  otherwise  than  for  his  diligence  and  fidelity.    Co.  Litt.  89,  a,, 

123- 

If  a  man  intrudes  npoq  an  Infant,  he  shall  receive  the  profits  but  as  guardian,  and 
the  infant  may  have  au  account  against  him  as  guardian,  or  the  infant  may  treat 
him  as  a  disseisor;  and  if  a  person  during  a  person's  infancy  receives  the  profits  of 
an  infant's  estate,  and  continues  to  do  so  for  several  years  after  the  infant  comea.of  age, 
before  any  entry  is  made  on  him,  yet  he  shall  account  for  the  profits  throughout,  and 
not  during  the  infancy  only;  and  so  it  seems  at  law  he  should  be  charged  In  an  action 
of  account,  as  tntor  alienus,  (i  Vem.  395.  i  Atk.  489.  3  Ponbl.  5  ed.  335,  336;)  and 
wbere  a  guardian,  after  his  ward  attains  futt  age,  continues  to  manage  the  pri^rty 
at  the  request  of  the  ward,  and  before  the  accounts  of  his  receipts  and  payments 
during  the  minority  are  settled,  it  is  in  effect  a  continuance  of  the  guardianship  as  to 
the  property,  and  he  must  account  on  the  same  principle  as  if  they  were  transactions 
during  the  minority.  And,  under  these  circumstances,  an  injunction  was  granted  on 
terms  to  restrain  the  guardian  from  proceeding  in  an  action  to  recover  the  balance 
claimed  by  him  on  account  of  the  transactions  after  his  ward  came  of  age.  i  Simons 
and  Siu.  Rep.  138. 

A  receiver  to  the  gnardian  of  an  infant,  whcae  account  has  been  allowed  by  the  guar- 
dian, shall  not  t>e  obliged  to  account  over  again  to  the  infant  when  he  comes  of  age. 
Prec.  Ch.  535.— CarrrY. 

Guardians  are  regarded  with  great  liberality  by  the  courts.  Common  skill,  common 
prudence,  and  common  caution  are  all  that  are  required  of  them  in  the  administration 
of  their  trust.  Ordinary  men  are  to  be  compared  with,  and  judged  by,  the  standard  of 
ordinary  men.  Konigmacher  v.  Kimmel,  I  Penna.  Rep.  207.  So  guardians,  like  other 
trustees,  are  not  answerable  for  the  acts  of  agents  necessarily  employed  by  them,  where 

S roper  care  has  been  taken  in  their  selection,  unless  there  is  an  omiauon  of  ordinary 
iligence  on  their  part  in  compelling  their  agents  to  perform  their  dnties.     Hennessey 
440 
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contests  with  young  gentlemen,  it  has  become  a  practice  of  many  guardians, 
of  large  estates  especially,  to  indemnify  themselves  by  applying  to  the  court 
of  chancery,  acting  under  its  direction,  and  accounting  annually  before  the 
officers  of  that  court.  For  the  lord  chancellor  is,  by  right  derived  from  the 
crown,  the  general  and  supreme  guardian  of  all  infants,  as  wdl  as  idiots  and 
lunatics;  that  is,  of  all  such  persons  as  have  not  discretion  enough  to  manage 
their  own  concerns.  In  case  therefore  any  guardian  abuses  his  trust,  the 
court  will  check  and  punish  faim;  nay,  sometimes  will  proceed  to  the  removal 
of  him,  and  appoint  another  in  his  stead.  (/)(iS) 

(p)  lSld.424.    IP.  Wll.  703. 

V.  The  Western  Bank,  6  W.  &  S.  300.  A  gnardun  iimds  the  money  of  bis  ward,  or 
neglecting  to  invest  it,  is  chargeable  tritb  interest;  and  the  method  of  ascertaining  tlie 
amount  is  to  strike  a  balance  of  the  money  in  the  guardian's  hands  every  six  months, 
and  charge  simple  inteieat  thereon,  allowing  a  reasonable  sum  to  remain  in  his  bands  to 
meet  expenses.  Say  v.  Barnes,  4  S.  &  R.  ita.  Karr  v.  Karr,  6  Dana,  3.  Bryant  v. 
Craig,  12  Ala.  354.  White  v.  Parker,  8  Barb.  48.  A  guardian  should  keep  hta  ward's 
property  separate  from  his  own;  otherwise  be  will  make  it  his  own  so  far  as  to  be  ac- 
countable for  it  if  lost.  If  be  takes  notes  or  other  securities  for  money  belonging  to  bis 
ward  in  liis  own  name,  be  converts  the  property  to  his  own  nee  and  is  prima  facie 
acconntable  for  it  He  cannot  trade  with  bimself  on  account  of  bb  ward,  nor  bny  or 
nse  bis  ward's  property  for  his  own  benefit.  If  be  attempts  to  do  so.  and  the  budness 
is  UDsncceasfdl,  all  the  loss  sball  be  his  own,  and  heshall  be  liable  to  bis  ward  for  the 
capital  with  interest;  if.  on  tbe  other  band,  it  turn  out  to  be  profitable,  all  the  profit 
shall  belong  to  tbe  ward.  The  guardian  cannot  convert  the  personal  estate  of  bis  ward 
into  real.  If  be  buys  landwiUi  the  ward's  money,  the  ward,  at  full  age,  may,  at  his 
election,  take  tbe  land  with  its  rents  and  profits,  or  the  money  with  interest  White  V. 
Parker,  8 Barb.  48— Sbasswood. 

(iS)  TeBtamentBTY  guardians  are  within  the  preveotive  and  controlling  j'nrisdiction  of 
this  court;  and,  if  there  be  reason  to  apprehend  that  sucb  a  gnatdian  meditates  an  injury 
to  his  ward,  it  will  interfere,  and  prevent  'A.  1  P.  Wms.  704,  705.  a  Ponbl.  s  ed,  949. 
3  Bro.  P.  C.  341.     I  Sid.  424- 

If  a  person  appointed  guardian  noder  statute  13  Car.  II.  c  24  dies,  or  refuses  tbe  office, 
tbe  chancellor  may  appoint  one,  (1  Eq.  Ca.  Abr.  360,  pL  a.  i  P.  Wms.  703;)  and  if  he 
became  a  lunatic  he  may  be  removed.  Ex  ^rte  Brydea,  H.  T.  1791.  So  if  he  become  a 
bankrupt  But,  generally  speaking,  a  guardian  appointed  bj  statute  cannot  be  removed 
by  this  court,  (a  Cha.  Ca.  137.  1  Vea.  15S.  i  Vem.  441,)  unleaa  tbe  infant  be  a  ward  of 
the  court.     1  P.  Wms.  561. 

The  court  of  cbaucerv  will  in  some  cases,  on  petition,  make  an  order  of  maintenance 
of  the  infant,  (3  Bro.  C.  C.  88.  11  Ves.  493;)  but,  in  general,  paymenta  to  the  infant 
during  his  minority  are  discounienanced.     4  Ves.  369. 

In  a  case  where  a  lather  left  a  legacy  payable  to  a  child  at  a  future  day,  though  be  was 
nlent  respecting  the  interest,  the  conrt  allowed  maintenance,  (11  Ves.  i;)  and  so  in  a 
case  where  the  interest  was  directed  to  accumulate.  Dick.  310.  I  Mad.  353.  But  an 
order  of  maintenance  waa  refused,  though  so  directed,  the  father  being  linng,  and  of 
sufficient  ability  to  mainiain  the  infant,    i  Bro.  C.  C.  3S7. 

In  allowing  maintenance,  the  conrt  will  attend  to  the  ciicnmstancea  and  state  of  tbe 
family,     a  P.  Wms.  ai.  1  Ves.  160. 

In  some  cases  it  will  allow  tbe  principal  to  be  broken  in  npon  for  tbe  maintenance  of 
the  infant.     I  Vera.  355.     a  P.  Wms.  aa. 

The  court  may  interpose  even  against  that  authority  and  discretion  which  tbe  father  has 
In  general  in  the  education  and  management  of  tbe  child,  (i  P.  Wms.  703.  3  P.  Wms. 
177;  and  cases  cited  in  3  Fonbl.  5  ed.  333;)  but  qasere  if  snch  a  child  miut  not  be  a  ward 
of  the  court.     4  Bro.  C.  C.  loi,  10a. 

Tbe  court  will  permit  a  stranger  to  come  in  and  complain  of  the  guardian  and  abuse  of 
the  infant's  estate.     3  Ves.  4S4. 

The  court  will  not  sufer  an  infant  to  be  prejudiced  by  tbe  laches  of  bis  tmstees  or 
guardian,     a  Vem.  36S.     Free.  Cb.  151. 

It  most  not  be  inferred  that  a  conrt  of  ei^uity  will  at  any  period^  or  under  any  circom- 
stances,  act  upon  a  loo  indulgent  disposition  towards  him;  for,  if  an  infant  n^lect  to 
enter  his  property  within  six  years  after  he  comes  of  age,  he  is  as  mnch  bonna  by  the 
statute  of  limitations  from  bringing  a  bill  for  an  account  of  mesne  profits,  as  he  Is  from 
anactionofaccountatcommonlaw.  Prec.  Ch.  518;  andseei  Scho.St  Lef.  35a.  aponbl. 
5  ed.  a35;  id.  i  vol.  159.  >  o.  (m.) 

Tbe  courtof  cbanceiy  will  assist  guardians  in  compelling  the  warda  to  obey  their  legal 
denies;  and  where  an  bifant  went  to  Oxford  contrary  to  the  orders  of  his  guardian,  who 
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3.  L«t  us  next  consider  the  ward  or  person  within  age,  for  whose  assistance 
and  support  these  guardians  are  constituted  by  law;  or  who  it  is,  that  issaid 
to  be  within  age.  The  ages  of  male  and  female  are  different  for  different 
purposes.  A  male  at  twelve  years  old  may  take  the  oath  of  allegiance; 
at  /ourteeniigi)  is  at  years  of  discretion,  and  therefore  may  consent  or  dis- 
agree to  marriage,  may  choose  his  guardian,  and,  if  his  discretion  be  actually 
proved,  may  make  his  testament  of  his  personal  estate;  at  seventeen  may  be 
an  executor;  and  at  twenty-one  is  at  his  own  disposal,  and  may  aliene  his 
lands,  goods,  and  chattels.  A  female  also  at  seven  years  of  age  may  be 
betrothed  or  given  in  marriage;  at  nine  is  entitled  to  dower;  at  twelve  is  at 
years  of  maturity,  and  therefore  may  consent  or  disagree  to  marriage,  and, 
if  proved  to  have  sufficient  discretion,  may  bequeath  her  personal  estate;  at 
fourteen  is  at  years  of  legal  discretion,  and  may  choose  a  guardian;  at  seven- 
teen may  be  executrix;  and  at  twenty-one  may  dispose  of  herself  and  her 
lands.  So  that  full  age  in  male  or  female  is  twenty-one<2o)  years,  which  age 
is  completed  on  the  day  preceding  the  anniversary  of  a  person's  birth,(y)(2i) 

(4)  a«lk.  41,  S2e.    LoTd  lUyin.  480,  low.    Toder  v.  SariBUD,  Dtm.  ftvc.  37  Feb.  ITn. 


wUhed  him  to  ro  to  Cambrid^,  the  court  sent «  messenger  to  carry  him  from  Oxford  to 
Cambridge;  and  on  hii  removing  to  Oxford,  another  meBMDger  wa*  aeut  to  carry  him  to 
Cambridge  and  keep  him  there,      i  Stra.  i6t.     3  Atk.  731. 

Where  a  Presbyterian  having  three  daughters  bred  tip  in  that  persDasion,  and  three 
brothers,  who  were  presbTterians,  made  nil  will,  appointinjg  bis  brothers  and  also  a 
clei^man  of  the  church  of  England  guardians  to  his  three  infant  daughters,  and  died, 
haviug  sent  his  eldest  danghter  to  his  next  brother,  and  the  cleigyman  got  possession  of 
his  two  other  daughters,  and  placed  them  at  boarding-school,  where  they  were  educated 
according  to  the  church  of  Bngland.  and  then  filed  a  bill  to  have  the  eldest  daughter 
placed  out  with  the  other  daughters;  and  the  three  presbylerian  brothers  brought  their 
bill  to  have  the  two  danghteis  delivered  to  them,  ofiering  parol  evidence  that  the  testator 
directed  that  be  would  bave  his  children  bred  up  presbyterians,  but  the  court  declared 
that  no  proof  out  of  the  will  ought  to  be  admitted  in  the  case  of  a  devise  of  a  testa- 


should  inquire  whether  the  school  at  which  the  two  youngest  daughters  were  placed  was 
proper;  and  as  to  the  eldest,  who  was  of  the  age  of  sixteen,  she  was  brought  into  conit, 
and  asked  where  she  desired  to  be,  and,  on  her  declaring  her  wish  to  be  with  one  of  her 
nacles,  it  was  ordered  accordingly.     3  P.  Wms.  51.     3  Ves  56.     I  P.  Wms.  703. 

Marryiug  a  ward  of  the  court  of  chancery  without  the  consent  of  the  court  is  a  con- 
tempt, ftir  which  the  party  may  l)e  committed  or  indicted,  though  he  was  ignorant  of  the 
wardship.  3  P.  Wms.  116.  ^  Ves.  15.  But  to  render  third  persons  so  lialile  it  should 
appear  that  they  were  apprized  of  the  party's  being  a  ward.    3  Atk.  157.     16  Ves.  359. 

A  marriage  in  fact  is  sufficient  to  ground  the  contempt,  though  the  validity  of  the  mar- 


riage be  questionable.  6  Ves.  373.  To  clear  such  a  contempt,  a  proper  settlement  must 
be  made  on  the  ward,  i  Ves.  Jun.  154.  But  the  making  such  settlement  does  not 
necessarily  cure  the  contempt.     '&  Ves.  74,     It  is  not  cleareoby  the  ward's  attaining  the 


age  of  twenty-one.     3  Ves.  89  4  id.  386.— Cermr. 

3  Cord.  Mar.  Worn.  434  (1885.) 

( 1^)  A  person  who  has  attained  the  age  of  14  is  at  years  of  t^&l  discretion,  sufficient  to 
receive  the  service  of  a  summons  in  an  action  of  foreclosure.  Temple  V.  Norris,  53  Hinn. 
aSg  (1893). 

The  contracts  absolutely  binding  upon  an  infant  are  ( 1 )  those  made  under  the  express 
authority  of  statutes,  such  as  apprenticeship,  enlistment  in  the  army  or  navy;  (3)  executed 
contracts  of  marriage;  (3)  contracts  in  sutre  droit;  and  (4)  contracts  for  necesuries- 
Story  on  Sales  36-7  (4  ed.  1871I. 

By  Stat.  7  Wm.  IV  &  i  Vict  c.  i.  s.  7.  1837,  it  is  declared  that  "no  will  made  by  any 
person  under  the  age  of  twenty-oue  years  shall  be  valid." 

(ao)  iBarb.  Pers.  &  Prop.  60  (1890):  Newell  on  Eject.  74  (1893);  This  rule  obtainBgeu- 
eratly  throughout  the  United  States,  although  in  some  of  the  states  female  infants  attain 
their  majority  at  ttie  age  of  18  years.  Story  on  Sales  19  (4ed.  1871),  A  female  in  Indiana 
may  at  the  age  of  18  annul  a  contract  of  marriage.  Develin  V.  Rigsbee,  4  Ind,  464-7 
(1853)- 

(11)  If  he  is  born  on  the  16th  of  February,  1608,  he  is  of  age  to  do  any  legal  act  on  the 
mornine  of  the  ijth  of  February,  t6^,  though  he  may  not  have  lived  twenty-ooe  yean 
by  nearly  forty-eight  hours.    The  reason  assigned  is,  that  in  law  there  is  no  fraction  of  a 
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who  till  that  time  is  an  infant,  and  so  styled  in  law.  Among  the  an- 
cient Greeks  and  Romans,  women  were  never  *of  age,  but  subject  to  [*464 
perpetual  guardianship, (r)  unless  when  married,  "nisi  convenisseni 
in  manum  vtri.-"{s)  (_23)  and,  when  that  perpetual  tutelage  wore  away  in  pro- 
cess of  time,  we  find  that,  in  females  as  well  as  males,  full  age  was  not  till 
twenty-five  years,  (/)  Thus  by  the  constitution  of  lifferent  kingdoms,  this 
period,  which  is  merely  arbitrary,  and  juris  positivi,  is  fixed  at  different 
times.  Scotland  agrees  with  England  in  this  point;  both  probably  copying 
from  the  old  Saxon  constitutions  on  the  continent,  which  extended  the  age 
of  minority  "  ad  annum  vigesimum  primum,  et  eo  usque  juvenes  sub  tuUlam 
reponuttl;"{u){v)  but  in  Naples  they  are  of  full  age  at  eighteen;  in  France, 
with  regard  to  marriage,  not  till  thirty;  and  in  Holland  at  twenty-five. 

3,  Infants  have  various  privileges,  and  various  disabilities;  but  their  very 
disabilities  are  privileges;  in  order  to  secure  them  from  hurting  themselves 
by  their  own  improvident  acts.  (23)  An  infant  cannot  be  sued  but  under  the 
protection,  and  joining  the  name,  of  his  guardian;  for  he  is  to  defend  him 
against  all  attacks  as  well  by  law  as  otherwise:  (ic)  (24)  but  he  may  sue  either 
by  his  guardian,  or  prochein  amy,  his  next  friend  who  is  not  his  guardian. 
This  prochein  amy<^2^  may  be  any  person  who  will  undertake  the  in&nt's 
cause,  and  it  frequently  happens,  that  an  infant,  by  his  prochein  amy,  insti- 
tutes a  suit  in  equity  against  a  fraudulent  guardian.  In  criminal  cases  an 
infant  of  the  age  ol  fourteen  years  may  be  capitally  punished  for  any  capital 
offence:  (;ir)  but  under  the  age  of  seven  he  cannot.     The  period  between  seven 

(r)  Pott.  Antlq.  b  4,  c  11.    dc. pro  Jfmvn.  12.  (v)  eUernhooli  dcJbreataxum.L  1,  c.I.    Thl<  li 

(<)  ( 'Unleawlientheraball  come  IdUj  the  poller  itoothapertod  when  the  king,  mwbI' Mthembject, 

of  atiiisband."]  mnivea  at  full  ase  In  modem  Sweden.    Mod.  Un. 

(f)  1  Inu.  1.  ^.  1.  HlBt.  xixllt.  <£ISI. 

(u)  ['Tothe  on»«nil-twentteth  year;  and,  unUl  (u)  Co.  Lltt.  ISS. 

theo,  tbe  youns  remain  under  gUBnlUiublp.  ]  (x)  1  Ha).  ¥.  C  26, 

day;  and  if  the  birth  were  on  the  last  Kcood  of  one  day,  aad  tbe  act  on  the  fint  •econd 
of  the  preceding  day  twenty.one  yean  after,  then  tweuty^one  yeara  would  be  complete; 
and  in  the  law  it  ia  tbe  same  whether  a  thing  is  done  npon  one  moment  of  tbe  day  or  on 
another,   i  Sid.  i6i.     i  Keb.  589.    I  Salk.  44-    Raym.  84.— CHRISTIAN. 

A  peraoa  ia  of  full  age  the  day  before  the  twenty-first  anniversary  of  bia  birthday. 
The  State  v.  Clarke,   3  Harring,   557   Hamlin  v.  Stevenson,  4  Dana,  597.— Sharswood. 

faa)   ["Unless  they  shonld  come  under  the  care  of  a  hosband."] 

{33)  The  guardian  has  the  parents'  right  to  judge  what  is  neceaaai7  for  his  ward 
according  to  her  estate  and  position  in  society.  The  burden  is  on  a  tradesman  seeking 
pay  for  articles  in  addition  thereto,  to  show  that  the  things  thus  fhmished  by  the  guardian 
were  not  sufficient  and  that  the  additional  ones  were  necessary.  Nicholson  v.  Spencer, 
II  Cobb.  (Ga.)  607-ro  (1852). 

A  married  infant  has  the  option  to  dissent  from  herdeed  made  with  her  hnsband  to  a 
third  party,  within  a  reasonable  time  after  discoverture,  though  her  coverture  continue  for 
more  than  10  years.     Dodd  v.  Bentbal,  4  Heisk.  (Tenn.)  607  (18^1). 

(24)  This  is  incorrectly  expressed,  tst  The  infant  is  sned  in  his  own  name  alone,  u 
any  other  person;  but  he  appears  todcfendhiacanse  by  guardian,  being aupposed,  without 
discretion  to  appoint  an  attorney  for  that  purpose.  3d.  He  docs  not  necessarily  appear 
by  his  regular  guardian,  as  tbe  text  implies,  but  by  any  peraon  whom  the  court  shall 
appoint  guardian  ad  litem  to  defend  that  particular  suit.  It  is  within  the  province  of 
every  court  toappoiut  a  guardian  ad  litem,  where  a  party  in  a  suit  is  an  infant.  See  vol. 
iii,  p,4a7. — Coleridge. 

(25)  A  procbien  amie,  and  a  gnardiau  ai//i/fm  are  not  Cbesame,  for  it  is  well  settled 
that  though  an  infant  may  prosecuteasuitby  prochienamie,  yethe  must  defend  by  guar- 
dian.  Miles  &  Kaigler  10  Yerg.    (Tenn.)  16  (1836}. 

In  a  suit  by  an  infant  by  her  next  fnend,  or  otherwise  than  by  her  r^ular  guardian, 
if  objection  be  made,  a  guardian  ad  liiem  must  be  appointed,  who  must  take  oath  and 
give  bond,  and  for  want  of  such  appointment,  a  judgment  will  be  reversed.  Life  Ins.  Co. 
V.  Ray,  50  Tex.  511-30  {1878;.  Story  on  Contracts,  104  (1874).  Woodfall  Land.  &Tent 
66-7  (I  Am.  (r.  13  Eng.  ed.  (1890).  Waterman's  Crim.  Procs.  {i860).  An  infant  after 
his  guardian's  death,  baa  a  nght  to  compel  a  settlement  of  his  accounts,  as  if  the  infant 
wereof  age.    Peck  &Braman,  2.  Blackf.  (Ind.)  141  (1828). 

A  ward  cannot  bring  assumpsit  against  his  guardian,  the  parent,  but  must  resort  to 
equity  for  an  accounting.    Linton  v.  Walker,  8  Fla.  144-51  (i»5S}- 


r>' Google 


^64-465-466  OF  THE  RIGHTS  [Book  I 

iad  fourteen  is  subject  to  much  uncertainty:  for  the  infant  shall,  generally 
ipeaking,  be  judged  prima  fade  innocent;  yet  if  he  was  doli  capax,  and  could 
liscern  between  good  and  evil  at  the  time  of  the  oSence  committed,  he  may 

be  convicted  and  undergo  judgment  and  execution  of  death,  thougti 
''465]     he  hath  not  attained  to  years  of  puberty  or  *discretion,(_j')     And  Sir 

Matthew  Hale  gives  us  two  instances,  one  of  a  girl  of  thirteen,  who 
was  burned  for  killing  her  mistress;  another  of  a  boy  stiU  younger,  that  had 
killed  his  companion,  and  hid  himself,  who  was  hanged;  for  it  appeared  1^ 
his  hiding  that  be  knew  he  had  done  wrong,  and  could  discern  between  good 
and  evil:  and  in  such  cases  the  maxim  of  law  is,  that  malitia  supplel 
ieiaiem.(26)  So  also,  in  much  more  modem  times,  a  boy  of  ten  years  old, 
(vho  was  guilty  of  a  heinous  murder,  was  held  a  proper  subject  for  capital 
punishment,  by  the  opinion  of  all  the  judges. (^) 

With  regard  to  estates  and  civil  property,  an  infant  hath  many  privileges, 
which  will  be  better  understood  when  we  come  to  treat  more  particularly  of 
those  matters:  but  this  may  be  said  in  general,  that  an  infant  shall  lose 
nothing  by  non-claim,  or  neglect  of  demanding  his  right;  nor  shall  any  other 
'aches  or  negligence  be  imputed  to  an  infant,  except  in  some  very  particular 
:ases. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his  lands,  nor  do  any 
legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  contract  that  will  bind 
dim. (27)  But  still  to  all  these  rules  there  are  some  exceptions:  part  of 
which  were  just  now  mentioned  in  reckoning  up  the  different  capacities 
jrhich  they  assume  at  different  ages:  and  there  are  others,  a  few  of  which  it 
nay  not  be  improper  to  recite,  as  a  general  specimen  of  the  whole.  And, 
Srst,  it  is  true,  that  infants  cannot  aliene  their  estates;  but  infant  trustees,  or 
mortgagees,  are  enabled  to  convey,  under  the  direction  of  tfie  court  of 
:hancery  or  exchequer,  or  other  courts  of  equity,  the  estates  they  hold  in 
trust  or  mortgage,  to  such  person  as  the  court  sh^l  appoint,  (u)  Also  it  is 
i^enerally  true,  that  an  infant  can  do  no  legal  act:  yet  an  infant,  who  has  an 
idvowson,  may  present  to  the  benefice  when  it  becomes  void.(i)     For  the 

law  in  this  case  dispenses  with  one  rule,  in  order  to  maintain  others 
''466]     of  fer  *greater  consequence:  it  permits  an  infant  to  present  a  clerk, 

who,  if  unfit,  may  be  rejected  by  the  bishop,  rather  than  either  suffer 
the  church  to  be  unserved  till  he  comes  of  age,  or  permit  the  infant  to  be 
Jebarred  of  his  right  by  lapse  to  the  bishop.  An  in&nt  may  also  purchase 
ands,  but  his  purchase  is  incomplete:  for,  when  he  comes  to  age,  he  may 
either  agree  or  disagree  to  it,  as  he  thinks  prudent  or  proper,  without  alleging 
iny  reason;  and  so  may  his  heirs  after  him,  if  he  dies  without  having  com- 
pleted his  agTeement.(c)  It  is,  further,  generally  true,  that  an  infant,  under 
twenty-one,  can  make  no  deed  but  what  is  afterwards  voidable :( 28 )  yet  in 
some  cases{rf)  he  may  bind  himself  apprentice (29)  by  deed  indented  or 
indentures,  for  seven  years;  and(e)  he  may  by  deed  or  will  appoint  a  guar- 
Jian  to  his  children,  if  he  has  any.  Lastly,  it  is  generally  true,  that  an  infant 
:an  make  no  other  contract  that  will  bind  him:(3o)  yet  he  may  bind  himself 

!(()  HtsLe'Elii.G.4.    ISEIIi.  C.2.    Cia.Ci.m. 
la)  BWi,  f  AQDe.  c  IH.    4  Qeo.  in.  c.  IB.  ie)  SUt.  12  Car.  II.  c  24. 

(b)  Co.  Utt.  172. 

(36)  [Malice  supplies  the  place  of  age.] 

(37)  See  ai  to  validating  an  infant's  contract  54  N.  Y.  249  (1873).  Sims  f.  Bberhut. 
101  U.  S.  300  (18J0).     See  117  Mass.  479  (1875). 

(38I  Bateman  Com   Law  (1S60). 

(3qJ  Wood  Mast,  and  Serv.  47  (1877). 

(30)  It  has  been  considered  that  a  bill  of  exchange,  or  aegotiable  security,  given  by  an 
infant  during  his  minority,  is  in  no  case  binding  on  him,  though  given  for  necessaries, 
(3  Camp.  562,  563.    Holt,  C.  N.  P,  78.     i  T.  R.  40.    4  Price,  300.    Chit  on  Bills,  5  ed. 


(rt  Ibid.  as. 
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to  pay  for  bis  necessary  meat,  drink,  apparel,  physic,  and  such  other  neces- 
saries;(3i)  and  likewise  for  his  good  teaching  and  instruction  whereby  he 
may  profit  himself  afterwards.  (/)  And  thus  much,  at  present,  for  the  priv- 
ileges and  disabilities  of  infants.  (32) 

(/)  Go.  Utt.  172. 

32;)  and  most  clearly  so,  if  not  given  for  necessaries.  Carth.  160.  Bat,  itibncy  being  a 
personal  privilege,  the  infant  only  can  tale  advantage  of  this.     4  Bsp.  187. 

An  infant  is  not  liable  on  an  accoant  stated,  even  though  the  particulaiB  of  the  ar> 
conut  were  for  necessaries,  i  T.  R.  40.  See  ■  Stark,  36,  where  othenrise  in  equity.  I 
Eq.  C.  Abr.  186.— Chitty.  | 

(31)  This  mle  is  providently  intended  for  the  benefit  of  the  infant,  thatfie  may  be  enabled 
to  gain  credit  for  such  things  as  are  suited  to  bis  degree  and  station.  The  term  neces- 
saries,  used  by  lord  Coke,  is  a  relative  one;  and  the  question,  as  to  what  are  necessaries, 
most  be  determined  by  the  age,  fortune,  condition,  and  rank  in  life  of  the  infant,  (see  S 
T.  R.578.  I  Es.  Rep.  313.  Carter,  315,)  which  must  be  real,  and  not  apparent  Peake, 
339.  I  Bsp.  Rep.  311.  The  qnestion,  as  to  what  are  necessaries,  is  for  a  jury,  i  M.  & 
8.738- 

Liveries  ordered  by  a  captain  in  the  army  for  bis  servant  have  been  considered  necea- 
Bariea.  8  T.  R,  578,  '  Regimentals  fnmished  to  a  member  of  volunteer  corps  may  be  re- 
covered as  necessaries.  ^  Esp.  153.  But  it  has  been  held  that  a  chronometer  is  not 
necessary  for  a  lieutenant  tn  the  navy,  when  he  was  not  in  commiaaion  at  the  time  it  was 
supplied.    Holt,  C.  N.  P.  77- 

An  infant  has  been  held  liable  for  a  fine  on  his  admission  to  a  copyhold  estate.  3  Burr. 
1717.  But  it  has  been  said,  that  if  an  infant  is  the  owner  of  houses,  and  it  is  necessary 
to  have  them  gnt  in  repair,  yet  the  contract  to  repair  will  not  bind  him  at  law;  for  no 
contracts  are  binding  on  an  in&nt  but  such  as  concern  his  person.  3  Roll.  Rep.  371.  But 
in  equity,  an  agreement  by  an  infant  to  pay  compound  interest  on  mortgage  to  prevent 
forecloenre  is  binding,     i  Eq.  C.  Abr.  38  >.     i  Atk.  489. 

An  infant  is  liable  for  necessaries  furnished  to  his  wife  and  family,  (i  Stn.  168,)  or  for 
the  nursing  of  his  lawful  child,  (Bacon,  Max.  i3,}  but  not  tor  articles  fnmished  in  order 
for  the  marriage.  1  Stra.  168.  He  is  liable  for  so  much  goods  supplied  bim  to  trade 
with  as  were  consumed  as  necessaries  in  his  own  family,     i  Car.  Rep.  94. — Chitty. 

The  modem  doctrine  on  the  subject  of  in&nta'  contracts  is  that  their  acta  and  contracts 
are  in  same  cases  binding  upon  them  and  in  others  are  voidable  at  their  election.  The 
older  cases  held  all  acts  of  infants  which  were  necessarily  prejudicial  to  their  interests  as 
absolutely  void  and  incapable  of  subsequent  ratification,  while  those  acts  only  were  re- 

Krded  as  voidable  and  capable  of  subsequent  ratification  as  might  or  might  not  be  of 
nefit  to  the  infant.  The  view  of  the  division  of  contracts  and  acts  of  infants  into  two 
classes,  valid  and  voidable,  and  rejecting  the  old  class  of  "void,"  is  taken  by  moat 
modem  text  writers.  See  Wharton  on  Contracts  }  36;  Anson  on  Contiacis  (4tb  ed.J  300; 
Sdionl.  Dom.  Rel.  |  403;  Addison  on  Contracts  *i3i;  i  Pars,  on  Contr.  '395;  Daniel  on 
Nee.  Instr.  J33].  The  negotiable  instruments  of  infanta  are  universally  regarded  as 
voidable  and  not  void,  and  also  their  indorsements  of  such  instruments;  the  same  ia  now 
held  of  instruments  under  seat,  although  the  older  opinion  held  tbem  void.  Mortgages 
of  and  conveyances  generally  of  infants  have  long  been  considered  as  voidable  only;  in 
short,  valid  until  disaffirmed.  The  only  act  of  an  infant  as  to  which  there  now  exists  any 
serious  question  whether  it  is  voidable  or  wholly  void  is  the  appointment  of  an  agent  or 
attorney,  and  the  modem  tendency  is  to  restrict  the  authority  of  those  cases  holding  the 
appointment  void  to  ttae  exact  facts  to  which  the  decisions  are  applicable,  and  to  hold 
void  only  powers  of  attorney  under  seal,  and  "warrants  of  attorney  "  ;  many  modem 
cases  bold  the  appointment  of  an  agent  by  an  infant  as  voidable  only.  So,  also,  if  on 
infant  submit  to  arbitration  he  must  elect  to  avoid  the  award  if  he  does  not  wish  to  be 
bound,  and  his  compromise  of  an  action  is  merely  voidable.  Infants  can  also  become 
stockholders  in  corporations,  but  can  avoid  tbeir  obligations  if  they  signify  their  election 
in  due  season.  Among  other  acts  that  are  considered  as  voidable  are  assignments  for  the 
benefit  of  creditors.  Where  the  law  does  call  an  act  of  an  infant  void,  it  often  happens 
that  it  is  done  on  groonds  of  public  policy.  Am.  and  Eng.  Enc.  of  Law,  vol.  10,  p.  618, 
elseq. 

{33)  An  Infant  may,  however,  be  liable  for  the  debts  contracted  by  his  wife  before  mai^ 
riage  ;  for,  as  he  is  competent  by  law  to  enter  into  the  marriage  relation,  be  must  also 
be  competent  to  bear  all  the  responsibilities  of  such  relation.  It  is  evident  that,  as  the 
wife's  personal  property  becomes  his,  though  an  infant,  the  creditor  of  the  adult  wife 
would  be  deprived  of  all  remedy  if  the  husband  could  set  up  his  infancy  as  a  bar  to  the 
action.    Butler  v.  Brick,  6  Mete   104. 

An  infant  who  has  a  guardian  or  parent  who  supplies  bis  wants  can  not  bind  himself 
for  necessaries.  Gnthne  v.  Unrphy,  4  Watts,  80.  Wailing  v.  Toll,  9  Johns  141.  Angel 
V,  Mcl^llao,  16  Maas.  aS. 
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CHAPTER  XVIIl. 
OF  CORPORATIONS. 

Wb  have  hitherto  considered  persons  in  their  natural  capacities,. and  have 
treated  of  their  rights  and  duties.  But,  as  all  personal  rights  die  with  the 
person;  and,  as  the  necessary  forms  of  investing  a  series  of  individuals,  one 
after  another,  with  the  same  identical  rights,  would  be  very  inconvenient,  if 
not  impracticabJje;  it  has  been  found  necessary,  when  it  is  for  the  advantage 
of  the  public  tA  have  any  particular  rights  kept  an  foot  and  continued,  to 
constitute  artificial  persons,  who  may  maintain  a  perpetual  succession,  and 
enjoy  a  kind  of  legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  corporate,  (corpora 
corporala,)  or  corporations:(i)  of  which  there  is  a  great  variety  subsisting, 
for  the  advancement  of  religion,  of  learning,  and  of  commerce;  in  order  to 
preserve  entire  and  forever  those  rights  and  immunities,  which,  if  they  were 
granted  only  to  those  individuals  of  which  the  body  corporate  is  composed, 
would  upon  their  death  be  utterly  lost  and  extinct.  To  show  the  advantages 
of  these  incorporations,  let  us  consider  the  case  of  a  college  in  either  of  our 
universities,  founded  ad  studendum  et  orandum^iji)  for  the  encouragement 
and  support  of  religion  and  learning.  If  this  were  a  mere  voluntary 
assembly,  the  individuals  which  compose  it  might  indeed  read,  pray,  study, 
and  perform  scholastic  exercises  tt^ether,  so  long  as  they  could  agree 
♦468]  to  do  so:  but  they  *could  neither  frame,  nor  receive,  any  laws  or  rules 
of  their  conduct;  none,  at  least,  which  would  have  any  binding  force, 
for  want  of  a  coercive  power  to  create  a  sufBcient  obligation.  Neither  cotitd 
they  be  capable  of  retaining  any  privileges  or  immunities:  for,  if  such  priv- 
ileges be  attacked,  which  of  all  this  unconnected  assembly  has  the  right,  or 
ability,  to  defend  them  ?  And,  when  they  are  di^>ersed  by  death  or  other- 
wise, how  shall  they  transfer  these  advantages  to  another  set  of  students, 

If  %  minor  is  supplied— 

ettate  and  degree,  a  tradesman  cannot  r __. ^   ^^._, 

just  after,  "trtt  rule  of  law  is  that  no  man  may  deal  with  a  minor :  the  exception  to  It 
IB  that  a  stranger  may  supply  him  with  neceasaries  proper  for  faim,  in  default  of  auppt; 
by  any  one  else ;  bat  his  iDterference  with  what  is  properly  tbe  guardian's  business  mnit 
rest  on  an  actual  necessity.— of  which  he  must  judge  in  a  measure  at  his  peril.  It  is 
tbe  tradesman's  duty  to  know  not  only  that  the  supplies  are  unexceptiouable  in  quan- 
tity and  sort,  but  also  that  they  are  actually  needed.  When  he  asanmes  the  business  of 
the  guardian  for  purposes  of  present  relief,  he  is  bound  to  execute  it  as  a  prudent  guar- 
dian would,  and,  consequently,  to  make  himself  acquainted  with  the  ward's  necessities 
and  circumstances.  The  credit  which  tbe  negligence  of  the  guardian  gives  to  the  ward 
ceases  as  his  necessities  cease ;  and,  as  nothing  further  is  requisite  wben  these  are 
relieved,  the  exception  to  the  rule  is  at  an  end.  Gibson,  C.  J.  Johnson  v.  Lines,  6  W. 
&  S.  81.     Kline  V.  Li'Amoureux,  3  Paige,  419.     Ferriu  v.  Wilson,  to  Missouri,  451. 

The  promise  of  an  infant  cannot  be  enforced  against  him  upon  a  mere  acknowledj^ 
ment,  nor  upon  a  partial  payment  after  he  comes  of  age.  A  direct  promise  to  pay  » 
necessary,  or  an  express  a^eement  to  ratify  his  contrmct.  Yet  no  new  canaideration  is 
necessarv.  The  moral  obligation  restini;  upon  him  to  pay  a  just  debt — or,  perhaps  mora 
accurately,  to  compensate  a  benefit  actually  received  and  enjoyed — is  sufBdent  con- 
wderation  to  snstain  an  express  promise  to  pay.  Whitney  v.  Dutch,  14  Mass.  457. 
Thompson  V.  Lay.  4  Pick.  48.  Wilcox".  Roath,  13  Conn.  550.  Curtis  v.  Patton,  iiS.  &IL 
305,    Ordinary  v.  Wherry,  I  Bailey.  j8.     Hinely  v.  Margarite.  3  Bart.  428. — Sbakswood. 

(i)  "Society  at  large  will  always  be  supposed  to  receive  incidental  benefits  sufficient 
to  justify  tbe  grant  of  corporate  privileges."  Cooley  on  Torts,  3  ed.  11  (18S8).  The 
whole  subject  of  corporations,  their  nature,  powers,  and  the  manner  in  which  they  maj 
be  created  by  the  legislature,  is  very  learnedly  examined  by  Nelson,  C.  J.,«ndCawen,J., 
in  Thomas  v.  Dakiu,  33  Wend.  9-98  (1839).    Binn's  Jns.  (10  ed.  189$)  79. 

(3)  [For  study  and  prmyer.] 
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equally  unconnected  as  themselves?  So  also,  with  regard  to  holding  estates 
or  other  property,  if  land  be  granted  for  the  purposes  of  religion  or  learning 
to  twenty  indi\'idual5  not  incorporated,  there  is  no  legal  way  of  continuing 
the  property  to  any  other  persons  for  the  same  purposes,  but  by  endless  con- 
veyances from  one  to  the  other,  as  often  as  the  hands  are  dianged.  But 
when  they  are  consolidated  and  united  into  a  corporation,  they  and  their  suc- 
cessors are  then  considered  as  one  person  in  law:  as  one  person,  they  have 
one  will,  which  is  collected  from  the  sense  of  the  majority  of  the  individuals: 
this  one  will  may  establish  rules  and  orders  for  the  regulation  of  the  whole, 
which  are  a  sort  of  municipal  laws  of  this  little  republic ;  or  rules  and  statutes 
may  be  prescribed  to  it  at  its  creation,  which  are  then  in  the  place  of  natural 
laws:  the  privileges  and  immunities,  the  estates  and  possessions,  of  the  cor- 
poration, when  once  vested  in  them,  will  be  forever  vested,  without  any  new 
conveyance  to  new  successions;  for  all  the  individual  members  that  have 
existed  from  the  foundation  to  the  present  time,  or  that  shall  ever  hereafter 
exist,  are  but  one  person  in  law,  a  person  that  never  dies:  in  like  manner  as 
the  river  Thames  is  still  the  same  river,  though  the  parts  which  compose  it 
are  changing  every  instant. 

The  honor  of  originally  inventing  these  political  constitutions  entirely  be- 
longs to  the  Romans.  They  were  introduced,  as  Plutarch  says,  by  Numa;(3) 
who,  finding,  upon  his  accession,  the  city  torn  to  pieces  by  the  two  rival 
factions  of  Sabines  and  Romans,  thought  it  a  prudent  and  politic 
measure  to  subdivide  these  two  into  many  smaller  ones,  by  *iustitut-  P469 
ing  separate  societies  of  every  manual  trade  and  profession.  They 
were  afterwards  much  considered  by  the  civil  law;(a)  in  which  they  were 
called  universitates,  as  forming  one  whole  out  of  many  individuals;  or  colle- 
gia, from  being  gathered  togeUier:  they  were  adopted  also  by  the  canon  law, 
for  the  maintenance  of  ecclesiastical  discipline;  and  from  them  our  spiritQal 
corporations  are  derived.  But  our  laws  have  considerably  refined  and  im- 
pnwed  upon  the  invention,  according  to  the  usual  genius  of  the  Knghsb 
nation:  particularly  with  regard  to  sole  corporations,  consisting  of  one  per- 
son only,  of  which  the  Roman  lawyers  had  no  notion;  their  maxim  being 
that  '^ Ires /adunl collegium." (b)  Though  they  held,  that  if  a  corporation, 
originally  consisting  of  three  persons,  be  reduced  to  one,  "si  universitas 
ad  unum  redit, ' '  it  may  still  subsist  as  a  corporation,  '  'el  slel  nomen  universi- 
talis."  ic){^) 

Before  we  proceed  to  treat  of  the  several  incidents  of  corporations,  as  re- 
garded by  the  laws  of  England,  let  us  first  take  a  view  of  the  several  sorts 
of  them;  and  then  we  shall  be  better  enabled  to  apprehend  their  respective 
qualities.  (5) 

(a)  9. 1.  S,  L  1,  per  IsC  (b)  Q'.  CO,  10,  a    ["Thiee  fbrm&cotponUon.'l  (e)  FJ.t.i.l. 

(3)  Other  writer*  have  thooKbt,  with  more  reoaon,  that  private  corporationa  were 
brought  to  Rome  Arom  tbe  GreeKs;  for  the  laws  of  SotonpMmitted  private  corporatloat 
to  iostitute  themaelves  at  pleasure,  subject  onlj  to  the  public  laws,     i  Sch.  Pen.  Prop. 


356  (a  ed.  1884. )  For  an  examination  of  what  compriaea  a  corporation,  and  how  It 
may  be  created,  aee  Gi&brd  v.  Liviugston,  2  Denio,  3&1-95  (1845)  ;  aud  for  an  interest- 
ing; hiatorical  review  of  corporal  ion  r,  see  McKim  v.  Odom,  3  Bland  (Md.)  407-16  (i8a8). 
Chancellor  Bland  statea  that  prior  to  tbe  Republic  in  provincial  times,  there  were  no 
private  corpomtions,  nor  any  quasi  public  onea,  such  as  turnpike  and  canal  companies, 
etc  See  also  in  Ujers  on  Vested  Rights,  the  full  text  of  the  Dartmouth  College  case, 
498,  etc.  (i*>i). 

(4!  ["If  the  corporation  be  reduced  to  one,  the  name  of  'corporation'  may  remain,"] 
(5)  Corporattons  are  public  or  private.  Pnblic  corporations  are  such  as  have  been 
created  for  the  purposes  of  municipal  government,  including  all  the-  inhabitanta  within 
a  certain  district  or  territory:  aucb  are  cities,  towns,  boroughs,  etc.  Private  corpora- 
tions include,  properly,  all  others.  — religions,  literary,  charitable,  manufacturing, 
inaoriog,  or  money-lending  associations,  as  well  as  railway,  canal,  bridge,  and  tumpikv 
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The  first  division  of  corporations  is  into  aggregate  and  sole.{f>').  Corpo- 
rations a^regate  consist  of  many  persons  united  together  into  one  society, 
and  are  kept  up  by  a  perpetual  succession  of  members,  so  as  to  continue  for- 
ever; of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the  head  and 
fellows  of  a  college,  the  dean  and  chapter  of  a  cathedral  church.  (7)  Corpo- 
rations sole  consist  of  one  person  only  and  his  successors,  in  some  particidar 
station,  who  are  incorporated  by  law,  in  order  to  give  them  some  legal  capa- 
cities and  advantages,  particularly  that  of  perpetuity,  which  in  their  natural 
persons  they  could  not  have  had.  In  this  sense,  the  king  is  a  sole  corpora- 
tiou;((/)  so  is  a  bishop;  so  are  some  deans,  and  prebendaries,  distinct  from 
their  several  chapters;  and  so  is  every  parson  and  vicar.     And  the  necessity, 

or  at  least  use,  of  this  institution  will  he  very  apparent,  if  we  con> 
*47o]     sider  the  case  of  *a  parson  of  a  church.     At  the  original  endowment 

of  parish  churches,  the  freehold  of  the  church,  the  churchyard,  the 
parsonage  house,  the  glebe,  and  the  tithes  of  the  parish,  were  vested  in  the 

<d)  Co.  LIU.  «3. 

companies, — with  which  in  number  and  varietj-  no  country  eo  abounds  as  the  United 
State*.     Cbaiten  of  incorporation  granted  hj  the  lej^slataiCB  of  the  States  to  all  private 


corporations  are  considers  as  executed  contracts  within  the  protection  of  art.  i 
of  the  constitntion  of  the  United  States,  which  declares  that  "  no  State  shall  pass  any 
law  impairing  the  obli^tion  of  contracts."  The  Trustees  of  Dartmouth  College  v. 
Woodward,  4  Wheat.  si&.  In  the  popnlar  meaning  of  the  term,  nearly  every  corpora^ 
tion  is  public,  inasmnch  as  they  are  all  created  for  Uie  public  benefit  Vet  if  the  whole 
interest  docs  not  belong  to  the  government,  or  if  the  corporation  is  not  created  for  the 
odministratioa  of  political  or  municipal  power,  it  ia  a  private  corporation.  Thus,  all 
bank,  bild^,  turnpike,  railroad,  and  canal  companies  are  private  corporations.  In  these 
and  other  sunilar  cases  the  uses  ma^,  in  a  certain  sense,  be  called  public :  but  the  coipo- 
ratioas  are  private,  as  much  so  as  if  the  franchises  were  vested  in  a  single  person.  The 
State,  by  vittne  of  its  right  of  eminent  domain,  may  take  private  property  for  pnblic 
pniposes  upon  making  compensation.    It  may  debate  this  power  to  a  private  corpora- 


private  emoltunent  as  well  as  public  benefit  does  not  clothe  the  corporation  with  the 
inviolability  or  immunity  or  public  officers  performing  public  functions.  Grier,  J. 
Handle  v.  The  Delaware  &  Ranton  Canal,  i  Wallace,  C.  C.  Rep.  190. 

There  are  some  persons  and  assodations  who  have  a  corporate  capacity  only  for  particu- 
lar specified  ends,  but  who  can  in  that  capacity  sue  and  be  sued  as  ad  artificial  person. 
These  bodies  are  termed  quasi  corporations.  Yet,  f  3  it  is  not  essential  to  a  corporation 
that  it  should  be  vested  with  all  the  usual  poweiB  of  corporations,  but  only  that  it 
should  be  clothed  with  perpetual  succession  and  be  recognized  by  the  law  as  an  artificial 
person,  such  bodies  really  are  corporations. — Sharswood. 

(6)  Leake's  Laws  of  Cort.  506  (3  ed.  1892). 

An  aggregate  corporation  can  have  no  tn«decessor,  and  can,  therefore,  in  a  writ  of 
ri^ht  count  only  on  its  own  seisin  within  thirty  years,  Overaeera  Poor  v.  Sears,  33 
Pick  132-^  (1839).  Thericbttoan  exclusive  ferry  conferred  by  the  legislature  upon 
an  individual,  does  not  make  him  a  corporation.  Roberts  v.  Wsshburu,  10  Minn.  15 
(r865).  The  doctrine  of  a  sole  corporation  never  received  much  recognition  in 
American  law.  I  can  find  but  two  or  tbree  cases  so  holding ;  in  one,  Weston  v  Hunt, 
2  Mass.  501  (1811),  it  was  decided  that  a  minister  of  the  parish  seised  of  lands  in  right 
of  the  parisu,  was  a  sole  corporation.  See  also  Brunswick  v.  Dunning,  7  Mass.  445-7 
(1811).  lu  a  recent  and  curious  case  in  Cal.,  a  Catholic  Archbishop  was  held  to  be  a 
corporation  sole,  and  it  was  sought  to  show  adverse  possession  by  him  qua  Archbishop 
against  himself  as  individual  holding  the  legal  title  to  certain  land, — this  for  the  purpose 
or  avoiding  the  payment  of  street  improvement  assessments  from  which,  if  church 
property,  the  land  would  have  been  exempt.  Tbe  contention  was  denied.  ArchtMshop 
f.  Sbipman,  79  Gala.  288  (18S9). 

(7)  The  Coart  of  Chancery  has  no  power  to  remove  an  officer  in  a  reli^ous  corporation, 
or  to  disfranchise  a  member,  or,  directly  or  indirectly,  to  control  or  interfere  with  the 
election  of  its  officers,  or  declare  their  election  void.  But  upon  applicaCioa  of  the  mem- 
bers, the  courts  have  power  to  restrain  the  use  of  the  church  property  for  an^  other  pur- 
pose than  that  intended  by  the  foundets  of  the  society  as  expressed  in  their  particular 
tenets  or  doctrines.  Robertson  f.  Bullions,  9  Barb.  (N.  V.)6487  (1850);  this  case  contains 
a  very  full  discussion  of  the  rights  and  privileges  of  religious  corporations  and  of  the 
powen  of  the  courts  over  them.    The  same  doctrine,  of  the  restriction  by  injnnctioii  of 
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then  parson  by  the  tx>unty  of  the  donor,  as  a  temporal  recompense  to  him  for 
his  spiritual  care  of  the  inhabitants,  and  with  intent  that  the  same  emolu- 
ments should  ever  afterwards  continue  as  a  recompense  for  the  same  care. 
But  how  was  this  to  be  effected?  The  freehold  was  vested  in  the  parson; 
and,  if  we  suppose  it  vested  in  his  natural  capacity,  on  his  death  it  might 
descend  to  his  heir,  and  would  be  liable  to  his  debts  and  encumbrances:  or, 
at  best,  the  heir  might  be  compellable,  at  some  trouble  and  expense,  to  con- 
vey  these  rights  to  the  succeeding  incumbent.  The  law  therefore  has  wisely 
ordained,  that  the  parson,  qualenus  parson,  shall  never  die,  any  more  than 
,the  king;  by  making  him  and  his  successors  a  corporation.  By  which 
means  all  the  original  rights  of  the  parsonage  are  preserved  entire  to  the 
successor:  for  the  present  incumbent,  and  his  predecessor  who  lived  seven 
centuries  ago,  are  in  law  one  and  the  same  person;  and  what  was  given  to 
the  one  was  given  to  the  other  also. 

Another  division  of  incorporations,  either  sole  or  aggregate,  is  into  eecUH- 
astiatl  and  lay.  Ecclesiastical  corporations  are  where  the  members  that 
compose  it  are  entirely  spiritual  persona:  such  as,  bishops;  certain  deans, 
and  prebendaries;  all  archdeacons,  parsons,  and  vicars;  which  are  sole  cor- 
porations: deans  and  chapters  at  present,  and  formerly  prior  and  convent, 
abbot,  and  monks,  and  the  like,  bodies  aggregate.  These  are  erected  for  the 
furtherance  of  religion,  and  perpetuating  the  rights  of  the  church.  Lay 
corporations  are  of  two  sorts,  civil  anA.  eleemosynary. {S)  The  civil  are  such 
as  are  erected  for  a  variety  of  temporal  purposes.  The  king,  for  instance,  is 
made  a  corporation  to  prevent  in  general  the  possibility  of  an  interregnum  or 
vacancy  of  the  throne,  and  to  preserve  the  possessions  of  the  crown  entire; 
for  immediately  upon  the  demise  of  one  king,  his  successor  is,  as  we  have 
formerly  seen,  in  full  possession  of  the  regal  rights  and  dignity. 
Other  tey  corporations  are  erected  for  the  good  government  of  *a  [*47i 
town  or  particular  district,  as  a  mayor  and  commonalty,  bailiff  and 
burgesses,  or  the  like:  some  for  the  advancement  and  regulation  of  manu- 
factures and  commerce;  as  the  trading  companies  of  London,  and  other 
towns:  and  some  for  the  better  carrying  on  of  divers  special  purposes;  as 
church- wardens,  for  conservation  of  the  goods  of  the  parish;  the  college  of 
physicians  and  company  of  surgeons  in  London,  for  the  improvement  of  the 
medical  science;  the  royal  society,  for  the  advancement  of  natural  knowl- 
edge; and  the  society  of  antiquaries,  for  promoting  the  study  of  antiquities. 
And  among  these  I  am  inclined  to  think  the  general  corporate  bodies  of  the 

the  me  of  church  property  for  the  promotion  of  an^  other  religioue  doctrines  than  those 
piofeued  by  the  charcb  when  the  property  was  acquired,  is  announced  in  Hale  v.  Everett, 
S3  N.H.  9-1.17  (1868). 

(8)  Brown  Law  Limitation,  350  (1869). 

There  are  ecclesiastical,  or  religious,  and  lay  named  among;  private  corporaUons;  and 
again  eleemosynary  or  charitable  (like  hoapitals)  and  civil;  this  Isst  term  applies  to  both 
public  and  private  corparations.  I  Sch.  Pen.  Prop.  355  (^  cd.  1S84).  For  a  discussion 
of  the  mesninKof  a  charitable  bequest  In  a  will  providing  for  the  founding  of  an  orphan 
asylum,  and  wbetber  it  shall  be  deemed  a  religions  or  an  eleemosynary  one,  and  how  it 
should  be  carried  into  cfiect,  see  the  case  of  the  Atty.  Genl.  V.  Moore'i  Bxrs.  4  Green 
Ch.  (N.  J.)  503  14  (1868). 

The  place  of  a  trustee  in  an  eleemosynary  institution,  though  no  emoluments  are 
attached  to  it,  is  yet  a  franchise  of  such  a  nature  that  a  person  improperiy  dispossessed 
of  it,  ia  entitled  to  redreaa  by  writ  of  mandamus.  Fuller  v.  Trustees,  etc.  6  Day  (Conn.) 
533-44  (1827).    For  the  manner  of  electing  officers  in  a  religious  corporation,  how  the 

JnalificatioDs  of  electors  are  ascertained,  etc.,  see  the  quo  warranto  case  of  People  v. 
billipa,  I  Denio  3S8-9S  (1845).  A  religious  corporation  aggregate  may  be  sued  in 
assumpnt.  Baptist  Ch.  c.  Mulford,  3  Hals.  (N.  J.)  182-91(1815).  The  position  of  a  priest 
being  analogous  to  that  of  a  aole  corporation  in  England,  be  may  in  his  character  as 
— !__.  ..._-....  1 . —  ,_  ti_ . !r  posseaaion  of  lands.    Santillan  v. 
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universities  of  Oxford  and  Cambridge  must  be  ranked:  for  it  is  clear  tliey 
are  not  spiritual  or  ecclesiastical  corporations,  being  composed,  of  more  lay- 
men than  clergy:  neither  are  they  eleemosynary  foundations,  though  stipends 
are  annexed  to  particular  magistrates  and  professors,  any  more  than  other 
corporations  where  the  acting  officers  have  standing  salaries;  for  these  are 
rewards  pro  opera  et  labore,{_9)  not  charitable  donations  only,  since  every 
stipend  is  preceded  by  service  and  duty:  they  seem  therefore  to  be  merely 
civil  corporations:  The  eleemosynary  sort  are  such  as  are  constituted  for 
the  perpetual  distribution  of  the  free  alms,  or  bounty,  of  the  Sounder  of  them 
to  such  persons  as  he  has  directed.  Of  this  kind  are  all  hospitals  for  the 
maintenance  of  the  poor,  sick,  and  impotent:  and  all  colleges  both  in  our 
universities  and  ouile)  of  them:  which  colleges  are  founded  for  two  purposes: 
I.  For  the  promotion  of  piety  and  learning  by  proper  regulations  and  ordi- 
nances. 2.  For  imparting  assistance  to  the  memt>ers  of  those  bodies,  in 
order  to  enable  them  to  prosecute  their  devotion  and  studies  with  greater 
ease  and  assiduity.  And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay  and  not  ecclesiastical,  even  though  composed  of  ecclesiastical 
persons,(/)  and  although  they  in  some  things  partake  of  the  nature,  privi- 
leges, and  restrictions  of  ecclesiastical  bodies.  ( lo) 
*472]  *Having  thus  marshalled  the  several  species  of  corporations,  let  us 
next  proceed  to  consider,  i.  How  corporations  in  general  may  be 
created.  2.(11)  What  are  their  powers,  capacities,  and  incapacities.  3. 
How  corporations  are  visited.     And,  4.  How  they  may  be  dissolved. 

I,  Corporations,  by  the  civil  law,  seem  to  have  been  created  by  the  mere 
act  and  voluntary  association  of  their  members;  provided  such  convention 
was  not  contrary  to  law,  for  then  it  was  illicitum  col/eg-ium.(g-}{  12}  It  does 
not  appear  that  the  prince's  consent  was  necessary  to  be  actually  given  to  the 
foundation  of  them;  but  merely  that  the  original  founders  of  these  voluntaty 

|«l  Sucb  u  UoncheaHt,  Kon,  Winche>MT.  Aa  paiOrut    onuUfuKimnnu   m    oonx'ur,      FT.    S,  t,  I, 

f\  I  l^rd  Rirm,  6.  {Kelther  (o  all  adH  eierTvttiere  la  11  allowed  lo  ha*£ 

.    Hejut  tociitaM.  nnptt  coUeiffum,       aaoclety,  college,  or  body  of  Ihis  kind;  (orthepo^ 

r 1, —  ■._■. — .._i_.j   ],  i^nirDlleil  by  the  lawi,  by  the  decieea 

leoBle,  uid  the  ciHimtutloiu  of  the  prince.] 

(9)  [For  wwk  and  labor.] 

(10)  They  u«  lay  corporatiotis,  becanw  they  are  not  subject  to  the  juHsdictlou  oT  the 
ecclesiastical  courts,  or  to  the  idsitatioo  of  Uie  ordinary  or  diocesan  in  their  spiritual 
characten. — Ch  ristia  n  . 

(11)  The  prorinotis  of  the  f[eneral  laws  for  creatinE  t^orporationa  may  be  ontlined  aa 
follows :  If  a  stock  company  is  contemplated,  a  part  of  tbe  stock  must  be  first  subscribed 
to,  and  in  any  case  an  organization  must  usually  be  efiected  by  the  election  of  directors 
or  tnuteca.  A  certificate,  or  articles  of  aaaodation,  ia  then  prepared,  which  must  bt 
signed  and  acknowledged  by  a  certain  number  of  the  corporators,  usually  setting  forth: 
I,  The  name  of  the  corporation;  a.  The  purpose  for  which  it  is  formed;  3,  The  place  or 
[jacea  where  it  is  lo  do  business;  4,  The  term  for  which  it  is  to  exist;  5,  The  names  and 
residences  of  the  eubacribeis,  if  there  bu  capital  stock,  and  the  number  of  shares  taken 
by  each;  6,  The  number  of  directors,  and  the  names  and  residences  of  those  dioscu  for 
toe  first  year;  7,  Theamoant  of  the  capital  stock,  if  any,  and  the  number  of  shares  into 
which  itls  divided  at  its  lurvatue;  S.Tbat  the  required  proportion  has  been  paid  in  cash 
to  the  treasurer,  stating  uis  name  and  reMdence.  In  some  States  the  parties  to  the  cer- 
tificate become  a  corporation  on  filing  one  copy  with  the  clerk  of  the  county  court,  ot 
other  specified  officer,  and  a  duplicate  with  the  Secretary  of  State,  and  making  known 
its  material  facts  by  publication  in  the  newspapers  within  a  certain  time.  In  other  States 
public  notice  of  the  intention  to  apply  for  a  charter  must  first  be  given,  after  which  the 
certificate  is  presented  to  the  court  or  officer  stated  in  the  act,  who,  if  he  find  upon  ex- 
amination that  the  corporation  is  for  a  lawfiil  purpose,  and  in  accordance  with  publiQ 
policy,  and  that  alt  the  legal  forms  have  been  complied  with,  shall  approve  the  certificate 
(and  in  some  States  direct  letters-patent  to  issue).  The  certificate,  and  the  order  or 
decree  approving  it,  must  be  recorded  in  a  specified  office,  after  which  the  corporation 
exists  as  such.  Whatever  be  the  mode  prescnbed  by  the  act,  substantial  compliance  with 
all  the  provisions  of  it  is  required  before  the  corporation  can  be  said  to  be  in  inne. 
Am.  &  Bng.  Enc.  of  Law,  vol.  4,  p.  194,  el  seq. 

(13)  [An  nnlawfdl  corporation.] 
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and  friendly  societies  (for  they  were  little  more  than  such)  should  not  estab- 
lish any  meetings  in  opposition  to  the  laws  of  the  state. 

But,  with  us  in  England,  the  king's  consent  is  absolutely  necessary  to  the 
erection  of  any  corporation,  either  impliedly  or  expressly  given. (A)  The 
king's  implied  consent  is  to  be  found  in  corporations  which  exist  by  force  of 
the  common  law,  to  which  our  former  kings  are  supposed  to  have  given  their 
concurrence;  common  law  being  nothing  else  but  custom,  arising  from  the 
universal  agreement  of  the  whole  community.  Of  this  sort  are  the  king 
himself,  all  bishops,  parsons,  vicars,  church-wardens,  and  some  others;  who 
by  common  law  have  ever  been  held,  as  far  as  our  books  can  show  us,  to 
have  been  corporations,  virtule  officii:  and  this  incorporation  is  so  inseparably 
annexed  to  their  offices,  that  we  cannot  frame  a  complete  legal  idea  of  any 
of  these  persons,  but  we  must  also  have  an  idea  of  a  corporation, 
capable  to  tran^nit  *his  rights  to  his  successors  at  the  same  time.  [*473 
Another  method  of  implication,  whereby  the  king's  consent  is  pre- 
sumed, is  as  to  all  corporations  by  prescription,  such  as  the  city  of  London, 
and  many  others, (i)  which  have  existed  as  corporations,  time  whereof  the 
memory  of  ttihti  runneth  not  to  the  contrary,  and  therefore  are  looked  upon 
in  law  to  be  well  created.  For  though  the  members  thereof  can  show  no 
legal  charter  of  incorporation,  yet  in  cases  of  such  high  antiquity  the  law 
presumes  there  once  was  one,  and  that,  by  the  variety  of  accidents  which  a 
length  of  time  may  produce,  the  charter  is  lost  or  destroyed.  The  methods 
by  which  the  king's  consent  is  expressly  given  are  either  by  act  of  parlia- 
ment or  charter,(i3)  By  act  of  parliament,  of  which  the  royal  assent  is  a 
necessary  ingredient,  corporations  may  undoubtedly  be  created:(/)  but  it  is 
observable,  that,  till  of  late  years,  most  of  those  statutes  which  are  usually 
cited  as  having  created  corporations  do  either  confirm  such  as  have  been 
before  created  by  the  king ,  as  in  the  case  of  the  college  of  physicians,  erected 
by  charter  10  Hen.  V\\\.,{k)  which  charter  was  afterwards  confirmed  in 
parliament ;(/)  or  they  permit  the  king  to  erect  a  corporation  in  future  with 
such  and  sudi  powers,  as  is  the  case  of  the  Bank  of  England, (m)  and  the 
society  of  the  British  Fishery.  («)  So  that  the  immolate  creative  act 
was  usually  performed  by  the  king  alone,  in  virtue  of  his  royal  prerog- 
ative. ((»)( 14) 

All  the  other  methods,  therefore,  whereby  corporations  exist,  by  common 
law,  by  prescription,  and  by  act  of  parliament,  are  of  the  most  part  reducible 
to  this  of  the  king's  letters-patent,  or  charter  of  incorporation.  The  king's 
creation  may  be  performed  by  the  words  "  creamus,  erigimus,  fundamus, 
incorporamus, "  ( 1 5)  or  the  like.  Nay,  it  is  held,  that  if  the  king  grants 
to  a  set  of  men  to  have  gildam  mercatoriam,  a  *mercantile  meeting  [*474 
or  assembly, (/)  this  is  alone  sufficient  to  incorporate  and  establish 
them  forever,  (y) 

(A)  Cltleiuidloinuwere  tIreteiecCedlatocorpor-         (t)  14  &1S  Ben.  VIII.  c.  fi. 
ate  communities  on  the  continent,  ud  endowed  '>">  Rut.  r,A,KW  unA  K.  p  m 

v<th  m&iif  TUuable  prlTllvgeti,  about  the  elerenlli 


„_ ^ J,  _  (p)  OUastgnlHed  Binongthe 

IV  of  bis  preiwallvesiindreYeDues  were  llierebr       derived  Itom  the  verbgildui,  b 


the  feod&t  aoTerelgn  waa  ataatutely  Deceuujr.  u  (p)  OOd^gniatd  unonE 

manyol  hl«preiDBHllvea»r-' ' ■—       -*     — ■"  ' " '  -" 

coTiHlderablf  dtmlnlsbed, 

(f  1  2  InsL  830. 

(J)  10  Rep.  29.    1  Roll.  A 

(t)  It  Rep.  114 

(13)  Kirkpatrick  v.  State,  5  Kan.  676  ([871). 

(14)  The  charter  of  a  private  corporation  is  inoperative  until  it  is  accepted.  So  is  the 
extension  of  a  charter  beyond  its  on^nal  term.  But  it  is  not  essential  to  show  a  formal 
acceptance.  It  will  be  pregamed  from  lapse  of  time  and  the  continued  exerdae  of  cor- 
Dorate  powers.  Bank  v.  Richardson,  1  Greenl.  8t.  Russell  v.  Mclxllan,  14  Pick.  G3. 
Bank  of  the  United  States  v  Dundridge,  11  Wheat.  71.— Shakswood, 

(15)  ["Wecreale,  weerect,  we  fiwnd— incorporate,  etc  "J 

451 


,dbvGoogle 


474-475  OF  THE  RIGHTS  [Book  I 

The  parliament,  we  observed,  by  its  absolute  and  transcendent  authority, 
may  perform  this,  or  any  other  act  whatsoever;  and  actually  did  perform  it 
to  a  great  extent,  by  statute  39  Eliz,  c,  5,  which  incorporated  all  hospitals 
and  houses  of  correction  founded  by  charitable  persons,  without  further 
trouble:  and  the  same  has  been  done  in  other  cases  of  charitable  foundations. 
But  otherwise  it  has  not  formerly  been  usual  thus  to  intrench  upon  the 
prerogative  of  the  crown,  and  the  king  may  prevent  it  when  he  pleases. 
And,  in  the  particular  instances  before  mentioned,  it  was  done,  as  Sir 
Edward  Coke  observes,  (_r  )  to  avoid  the  charges  of  incorporation  and  licenses 
of  mortmain  in  small  bene&ctions;  which  in  bis  days  were  grown  so  great, 
that  they  discouraged  many  men  from  undertaking  these  pious  and  charitable 
works. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  erecting  coriiora- 
tions,(j)  though  thecontrary  was  formerly  held;  (/)  that  is,  he  may  permit  the 
subject  to  name  the  persons  and  powers  of  the  corporation  at  his  pleasure; 
but  it  is  really  the  king  that  erects,  and  the  subject  is  but  the  instrument: 
for  though  none  but  the  king  can  make  a  corporation,  yet  qui^acitper  alium 
facit per  j^.(k)(i8)  In  this  manner  the  chancellor  of  the  university  of  Ox- 
ford has  power  by  charter  to  erect  corporations;  and  has  actually  often 
exerted  it,  in  the  erection  of  several  matriculated  companies,  now  subsisting, 
of  tradesmen  subservient  to  the  students.  ( 16) 

When  a  corporation  is  erected,  a  name  must  be  given  to  it;  and  by 
♦475]  that  name  alone  it  must  sue,  and  be  sued,  and  do  all  *legal  acts;(i7) 
though  a  very  minute  variation  therein  is  not  materi^.(i')  Such 
name  is  the  very  being  of  its  constitution;  and,  though  it  is  the  will  of  the 
king  that  erects  the  corporation,  yet  the  name  is  the  knot  of  its  combination, 
without  which  it  could  not  perform  its  corporate  functions,  (zc)  The  name 
of  incorporation,  says  Sir  Edward  Coke,  is  as  a  proper  name,  or  name  of 
baptism;  and  therefore  when  a  private  founder  gives  his  college  or  hospital 
a  name,  he  does  it  only  as  a  godfather,  and  by  that  same  name  the  king 
baptizes  the  incorporation,  (jc) 


>"•)  Glib.  Hint.  C.  P.  II 


(u)  10  Rep.  88. 
(I)  10  Kep.  122 
(■a\  Glib.  Hint. 
(!)  YMr-book,  I  Ben.  VIL  18.  jx)  10  Rep.  3E. 

(iG)  Neither  Columbia  Colleffe,  nor  anj  other  haa  power  to  create  any  other  body 
politic  or  conxirate.     Geneva  College  v.  Paiterson,  i  Deiiio,  6i-8  (1845). 

{17)  Sch.  Pera.  Prop.  ii^. 

(18)  [He  who  does  a  tbing  by  another  does  it  by  himself.]  As  to  necessity  for  a 
name,  see  Bac.  Abr.  Coin.  Dig.  Franrhises,  F.  9.  Bac.  Abr  Corporation,  C.  A  corpora- 
tion may  have  a  name  only  by  implication;  as  if  the  kine  should  incorporate  the 
inhabitants  of  Dale  with  power  to  choose  a  mayor  annually,  though  no  name  be 
iriveu,  yet  it  is  a  ^ood  corpomtion  by  the  name  of  rayor  and  commonalty.  I 
Salk.  191.  A  hospital  intended  to  be  built  may  be  incorporated  by  its  intended 
name  before  it  is  erected.  10  Co.  32.  By  prescription  it  may  have  several  differ- 
ent names.  Hard.  504.  I,tit  1498L  3  Salk.  loz,  pi.  3.  So,  by  charter,  a  corpora- 
tion may  be  incorporated  by  one  name  and  afterwards  by  another,  and  after  the  change 
of  the  name  t be  last  ought  to  be  used,  i  Roll.  573,  1  55.  So  a  change  of  name  or  new 
charter  does  not  merge  the  nucieni  privileges!  4  Co.  87,  b.  Raym.  439.  And  it  retains 
the  privilegesand  poBsessionsithad  before,  I  Roll.  513.  1.  i.  I  Saund.  339.  Bnt  they 
ought  to  prescribe  by  their  ancient  name  till  such  a  day,  and  show  how  it  was  then 
changed,  and  not  by  their  last  name.  Hard.  504.  Lut  149S.  r  Saund.  340,  n.  a.  A 
miiuomer  of  the  corporation  name  in  a  grant  under  the  corporate  seal  is  immaterial.  3 
Marsh.  174.  6  Taunt.  467,  S.  C.  And  where  in  ejectment  the  demise  was  laid  to  be  by 
the  mayor,  etc.  of  the  trarough  town  of  M. ,  and  on  the  trial  it  turned  out,  from  the 
charter,  that  the  name  of  the  corporation  was  "the  mayor,"  and  etc.  omitting  "of  the 
borough  town  "  of  M.,  it  was  held  that  this  was  no  variance,  it  Bppearing  from  the  char- 
ter that  M.  was  a  borough  town,  ( [  B.  &  A.  699;)  and,  in  general,  a  variance  of  this 
nstnre  in  pleading  must  be  taken  advantage  of  by  plea  in  abatement.  I  B.  &  P.  30.  3 
Camp.  39.  I  Saund.  340.  a.  The  words  in  the  instrument  of  incorporation  must  be 
anfficicnt  in  Uwto  make  a  corporatiou,  (10  Co.  Rep.  39,  133.    3  Co.  73;)  but  there  need 
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II.  After  a.  corporation  is  so  formed  and  named,  it  acquires  many  powers, 
rights,  capacities,  attdincapacities,  which  we  are  next  to  consider.  (19)  Some 
of  these  are  necessarily  and  inseparably  incident  to  every  corporation;  which 
incidents,  as  soon  as  a  corporation  is  duly  erected,  are  tacitly  annexed,  of 
course.(_j')(2o)  As,  r.  To  have  perpetual  succession.  This  is  the  very  end 
of  its  incorporation:  for  there  cannot  be  a  succession  forever  without  an  incor- 
poration;(^)  and  therefore  all  aggregate  corporations  have  a  power  necessarily 
implied  of  electing  members  in  the  room  of  such  as  go  off.(a)  2.  To  sue  or 
be5ued,(2i)  implead  or  be  impleaded,  grant  or  receive,  by  its  corporate 

(V)  10  Sep.  to.    Hob.  mi.  (i)  la  Rep.  26.  (a)  I  Roll.  Abr.  G14. 

not  be  any  predse  words:  the  words  fnndare,  erigcre,  etc.  arc  not  of  necessity  to  be 
nsed  in  making  cotporationa,  ( lo  Co.  aS, )  but  other  words  equivalent  are  snfficient;  and 
anciently  the  inhabitants  of  a  town  were  incorporated  when  the  king  granted  to  them 


o  have  gi'dam  mercatoriam.    i  Denv.  Abr.  314.    i  Roll.  51^,  1.  10. 

If  tbe  king  grants  lands  to  the  inhabitHiits  of  B.,  their  heirs  and  sucasion  rendeiinKft 

rent  for  anj"*-'        '"    "'"' ^---  >.    >-  ^<.:- •. .-..      ..  -      .        ..      ... 

poses;  but  il 

before,  if  no  rent  be'rMerved  totheking,  the  grant  is  void,     a  Dauv. 

If  the  king  grants  to  the  men  of  Islington  to  be  discharged  of  toll,  this  is  a  good  cor- 
poration to  this  intent,  but  not  to  purchase,  etc.  And  by  special  words  the  king  may 
makea  limited  corporation,  or  a  corporation  for  a  special  purpose.     Id. 

Wbere  the  words  of  a  charter  are  doubtful,  they  may  be  explained  by  contemporane- 
ous usage.     3  T.  R.  171,  aSS,  n.     4  East,  338. 

A  corporation  may  be  constituted  of  persons  natural  and  political.  10  Co,  a9,  b.  It 
may  be  composed  out  of  another  corporation,  (i  Roll.  513,)  if  theother  be  a  corpontion 
by  prescription,     i  Sid.  a9i. 

So  a  corporation  aggregate  may  be  without  a  bead.  Bro.  Corp.  43.  10  Co,  ya,  b. — 
Chittv. 

(19}  Acbartergrantedacollegeis  a  contract  within  the  meaning  of  Art.  I,  Sec.  to,  of  the 
Constitution  of  the  United  States;  and  tbe  malerial  alteration  of  that  charter  by  the 
legislature  of  New  Hampshire,  without  the  consent  of  the  corporation  impaired  tbe 
obligationof  the  contract,  end  is  unconstitutional  and  void.  Dartmouth  College  c.  Wood- 
ward, 4  Wheat  518-633-668,  (1819).  The  facts  ofthecaaeofStatei'.Heywardare  identical 
with  those  of  the  Itartmouth  College  case  in  viz.,  an  attempt  by  legislation  artntiatily 
to  dispossess  a  corporation  of  its  franchise  and  prerogatives,  sua  the  court  followed  tbe 
decision  In  thst  case.  State  f.  Beyward,  3  Richardson,  (S.  C.)  389-411  (i83al.  Seealso 
Currie  v.  Mut.  Ass.  Soc^  4Mnnf.  (Va.),  315-47  (1809).  In  the  leading  rase  of  Purdy  c. 
People,  the  question  of  the  removal  of  an  alderman  from  the  bench,  as  being  an 
improper  and  unauthorized  alteration  of  the  corporate  body  politic  within  tbe  meaning 
of  the  constitution,  was  fully  considered,  and  decided,  by  a  majority  of  two  judges  in  a 
total  vote  of  twenty-five,  in  the  negative.  4  Hill,  384-406  (184a):  Myers  on  Vested 
Rights,  quotes  fully  from  the  Dartmouth  College  case,  at  p.  498,  etc.  (1891).  The 
case  of  the  Trustees  Univ.  N.  C.  v.  Foy,  etc.  i  Mnrp.  (N.  C.),  58-85,  (1805,)  is  note- 
worthy for  containing  a  vigorous  assertion  of  the  same  doctrine  of  the  inviolability  of 
property  rights,  which,  fourteen  years  later,  under  beta  not  wholly  dissimilar,  was 
announced  in  the  Dartmonth  College  case. 

(10)  A  corporation  has  no  power  except  what  is  given  by  its  charter,  either  expressly 
or  as  incidental  to  its  existence  and  purposes.  It  can  act  only  in  the  manner  prescribed 
by  the  act  of  incor-ioration  which  gives  it  existence.  It  is  the  mere  creature  of  the  law, 
and  derives  all  its  powers  therefrom.  Head  v.  The  Providence  Ins.  Co.  a  Cranch,  irj. 
A  corporation  can  make  such  contracts  only  as  are  allowed  by  the  act  of  incorporation. 
GoBzler  v.  Georgetown,  6  Wheat.  597.  The  exercise  of  the  corporate  franchise,  being 
restrictive  oT  individual  rights,  cannot  be  extended  beyond  tbe  letter  and  spirit  of  the 
act  of  incorporation.  Beatty  v.  The  Lessee  of  Knowles.  4  Peters,  16S.  A  contract  made 
with  a  corporation  for  tbe  loan  of  money,  as  well  as  the  security  taken  on  the  loan,  is 
void,  if  the  power  to  loan  money  be  not  expressly  given  or  necessarily  incident  to  the 
powers  given  to  the  corporation  by  its  charter.  Beach  v.  Fulton  Bank,  3  Wend.  573. 
A  corporation  created  to  construct  a  road  has  the  power  to  borrow  money,  as  one  of  the 
implied  means  necessair  and  proper  to  carry  into  eSect  its  specified  powers.  Union 
Bank  v.  Jacobs,  6  Humph.  515.  Bnrr  v.  Pl:cenix  Glass  Co,  14  Barb.  358.  A  corporation 
may  avail  itself  of  its  want  of  authority  to  make  the  contract  sought  to  be  enforced 
against  it,  thoueh  it  has  received  and  enjoyed  the  consideration  on  which  it  was  made. 
Elysvill  Co.  V.  Okisko  Co.  i  Maryland  Cfa.  Dec.  39a.— Shaka wood. 

(31)  Story  on  Cont.  553  (5  ed,  1874):  Barb.  Par.  Act.  83  {1884):  I  Warvele  Vend.  6y 
('890.) 
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name,  and  do  all  other  acts  as  natural  persons  may.  3.  To  purdiase 
laads,(23)  and  bold  them,  for  the  benefit  of  themselves  and  their  succes- 
9ors;(23)  which  two  are  consequential  to  the  former.  (24)  4.  To  have  a 
common  seal.  (25)  For  a  corporation,  being  an  invisible  body,  cannot  manifest 
its  intentions  by  any  personal  act  or  oral  discourse :  it  therefore  acts  and  speaks 
only  by  its  common  seal,(26)  For,  though  the  particular  members  may  ex- 
press their  private  consent  to  any  acts,  by  words,  or  signing  their  names,  yet 
this  does  not  bind  the  corporation:  it  is  the  fixing  of  the  seal,  (37)  (38)  and 
that  only,  which  unites  the  several  assents  of  the  individuals  who  compose  the 
community,  and  makes  one  joint  assent(29)  of  the  whole. (*) (30)     5.  To 

(6)  DaT.  M.  48, 

(ai)  For  an  intereatiiig  case  of  the  interpretatiou  of  a  will  with  reference  to  the  right 
of  a  noa-reddent  corporation  to  take  ihereiuidcr,  see  Blenon's  Estate,  and  the  case 
appended  of  Msgill  :>.  Brown  decided  in  U.  S.  Cir.  Ct.  i  Brigtat,  (Pa.)  371  (i&M.) 

(33)  Scbonl.  Peia.  Prop.  {3  ed.  1S84),  sec.  330:  Binney't  Case.  2  Bland,  (Md.)  99-141 
(1829J.  While  a  business  corporation  ought  to  be  able  to  hold  and  dispose  of  property 
sufficient  to  inspire  confidence  in  its  resources  and  to  enable  it  to  pursue  leftittmate  ends, 
a  limit  mav  not  nnreanonably  be  imposed,  i  Sch.  Pers.  Prop.  173  (a  ed.  1S84).  A  school 
township  by  its  tmstee,  may  execute  a  valid  negotiable  promissory  note  for  any  debt 
contracted  for  its  own  benefit,  bnt  it  is  not  govenied  by  the  law  merchant,  and  an 
assignee  takes  it  subject  to  all  defences.  Sheffield  Sch.  Twp.  f.  Andreas,  56  Ind.  1^7- 
62(1877);  a  county  as  a  body  corporate  may,  by  authorizationof  a popularvote,  subscribe 
for  stock  in  a  R.  R.  Co.,  and  issue  bonds  to  pay  therefor.  Ex  par.  Selma  &  G.  R.  R.  Co., 
45  Ala.  696^734  (18^1);  a  corporation,  by  its  town  council,  may  make  a  legal  parole 
contract,  upon  which  it  may  be  sued.  Selma.  !>.  Mullen,  46  Ala.  411-14  (1871);  a  town 
corporation  can  build  and  lease  other  buildings  than  a  court  honse,  on  a  lot  deeded  to  it 
for  court  house  purposes  onlr.     Boiling  v.  Mayor,  8  Leigh.  (Va.)  234-36  (1837.) 

S14)  All  coiporations  mnst  have  a  license  from  the  king  to  enable  them  to  purchase  and 
d  lands  in  mortmain.    Co.  Litt.  a,    7  &  8  W  3,  c.  37- — Christian. 

(35)  Am.  and  Eng.  Bnc.  of  Law,  vol.  4,  p.  242. 

(26]  Whar.  on  ConL  155  (1883);  unless  by  law  authorized  to  do  otherwise.  Waller  v. 
Bk.  Ky.  3  J.  J.  Marsh  (Ky.)  203  (1830):  affixing  the  seal  of  a  corporation  makes  the  in- 
strument a  specialty.  Clark  V.  Farmers'  M^.  Co.  15  Wend.  (N.  Y. )  258  (1836):  Schouler 
and  Parsons  favor  this  relaxation  of  the  rule  restricling  corporations  to  an  expression 
through  its  seal,  i  Sch.  Pers.  Prop.  37a  (a  ed.  1884).  t  Para,  on  Cont  '139,  (8  ed. 
1893.)  In  thecaseof  Bant,  U.  S.  ».  Dandridge,  13  U.  S.  64-03(1827). 

(27)  At  common  law,  when  a  corporation  was  duly  createa,  it  was  tacitly  annexed  as 
an  incident  that  it  might  have  a  seal  and  make  or  use  what  seal  it  would.  Co.  Litt.  230 
a.  Com.  Dig.  Franchise,  F.  This  statement  eiprcMes  the  law  as  it  is  to  day  ;  Charleston 
o.  Morehead,  a  Rich.  (S.  Car.)  450 ;  South  Bap.  Society  d.  Clapp,  18  Barb.  (N.  Y.)  36. 

(38)  Arnold  V.  Mayor  of  Poole,  4  Man.&G.  860;  Mayor  of  Ludlow  v.  Charleston,  6  M. 
and  W.  815.  This  is  not  the  doctrine  now.  See  3  Rent's  Com.  388;  Bank  of  U.  S.  V. 
Danridge,  i  a  Wheat.  (U.  S.)  64  and  notesoptat. 

{39)  The  doctrine  now  is  that  a  corporation  is  like  an  individual  in  its  capacity  to  con- 
tract,  appoint  agents  and  incur  ordinary  liabilities,  and  that  the  use  of  a  seal  is  only 
necessary  where  its  use  would  be  required  from  an  individual.  Gottfried  u.  Miller,  ic^ 
U.  S.  521.     Am.  and  Eug.  Enc.  of  Law,  vol.  4,  p.  343. 

(30)  The  doctrine  laid  dowu  in  the  text  is  now  repudiated  everywhere  in  the  United 
States,  if  not  in  England.  Corporations,  through  their  officers  and  agents,  may  do  valid 
acta  and  make  valid  contracta  within  the  scope  of  the  corporate  powers,  either  oral  or  In 
writing,  withontseal;  and,  indeed,  contracts  may  be  implied  as  against  corporations  jnst 
as  they  may  be  against  individuals.  "The  technical  doctrine,"  says  Judge  Story,  "that 
a  corporation  could  not  contract,  except  under  its  seal,  or,  in  other  words,  eould  not  mak* 
apromise,  if  it  ever  had  been  fully  setUed,  must  have  been  productive  of  great  mischiefs. 
Indeed,  as  soon  as  the  doctrine  was  established  that  its  regularly  appointed  agent  could 
contract  in  its  name  without  seal,  it  was  impossible  to  support  it;  for  otherwise  the 
party  who  trusted  such  contract  would  be  without  remedy  against  the  corporation. 
Accordingly,  it  would  seem  to  be  a  sound  rule  of  law,  that  wherever  a  corporation  is 
acting  withm  the  scope  of  the  legitimate  purposes  of  its  institution,  all  parol  contracts  made 
by  its  authorized  agents  are  ^:t7*r«s  promises  of  the  corporation,  and  all  benefits  conferred 
at  thrir  request  raise  implied  promises,  for  the  enforcement  of  which  an  action  may  well 
lie."  Bank  of  Columbian.  Patterson's  Administrators,  yCranch,  306.  Thereason  assigned 
for  the  old  notion  was,  that,  a  corporation  being  incorporeal,  and  consequently  incapable 
of  speaking,  it  was  impoasible  tiiat  it  should  enter  into  a  parol  conu«cL     But,  upon 

454 


>v  Google 


Chap.  i8]  OF  PERSONS.  475-476 

make  by-laws  or  private  statutes  for  the  better  *goveniment  of  [*476 
the  corporation  ;(3 1 )  which  are  binding  upon  themselves,  unless 
contrary  to  the  laws  of  the  land,  and  then  they  are  void. (32)  This  is  also 
included  by  law  in  the  very  act  of  incorporation:(r)  for,  as  natural  reason  is 
given  to  the  natural  body  for  the  governing  it,  so  by-laws  or  statutes  are  a 
sort  of  political  reason  to  govern  the  body  politic,  ^d  this  right  of  making 
by-laws  for  their  own  government,  not  contrary  to  the  law  of  the  land,  was 
aUowed  by  the  law  of  the  twelve  tables  at  Rorae-Crf)  But  no  trading  com- 
pany is  with  us  allowed  to  make  by-laws  which  may  affect  the  king's  pre- 
rogative, or  the  common  profit  of  the  people,  under  penalty  of  40/,,  unless 
they  be  approved  by  the  chancellor,  treasurer,  and  chief  justices,  or  the 
judges  of  assize  in  their  circuits;  and,  even  though  they  be  so  approved, 
still,  if  contrary  to  law,  they  are  void,  (tf)  These  five  powers  are  inseparably 
incident  to  every  corporation,  at  least  to  every  corporation  aggregate;  for  two 
of  them,  though  they  may  be  practised,  yet  are  very  unnecessary  to  a  corpo- 
ration sole,  viz.  to  have  a  corporate  seal  to  testify  his  sole  assent,  and  to  make 
statutes  for  the  regulation  of  his  own  conduct. 

There  are  also  certain  privileges  and  disabilities  that  attend  an  aggregate 
corporation,  and  are  not  applicable  to  such  as  are  sole;  the  reason  of  them 
ceasing,  and  of  course  the  law.  It  must  always  appear  by  attomey.Css)  for 
it  cannot  appear  in  person,  being,  as  Sir  Edward  Coke  says,(y)  invisible, 
and  existing  only  in  intendmentandconsiderationof  law.(34)     It  can  neither 


Hob.  211.  Tided  II  Intrinie  not  tbo  pablic  !»*.] 

'—'-'-  \tgm  qmm  volaU.  dum  «  guld  a  pub-  le\  SUI.  U  Hen.  VU.  &  T.    U  Rep.  5i 

impaat,  (iM  /trunla.    (L«t  t£e  Kicletlea  (/)  10  Rep.  S2, 


'a  legem  qvam  votaii,  rfum  «  oui 

nca  irjK  tunTiinpoiU,  »iM  /emnlD.    [L«t  (fie 

pnscnbe  for  tnenuelTfla  any  law  IbCf  pJwfle^  pn^ 


reflection,  this  reason  hu  been  thought  insnffident;  for.  If  panned  to  tta  fttU  extent,  it 
would  prove  that  a  corporation  could  not  act  at  all.  It  has  no  hand  to  affix  a  seal,  and 
must  therefore  employ  an  agent  for  the  pnrpoae.  But  this  agent  mn*t  receive  hia 
•nthority  previona  to  hts  affixing  the  seal.  It  is  uecessary,  therefore,  that  the  corporation 
should  have  the  power  to  act  without  aeal,  so  far  as  respects  the  appointment  of  a  person 
to  affix  the  seal.  Now,  if  it  can  appoint  an  af^ent  without  seal  Ibr  one  poipoae,  there  is 
no  reason  why  it  maj  not  for  another.    Turnpike  Co.  v.  Rutter,  4  S.  &  R.  16.    Hamilton 


V.  Lycoming  Ins.  Co.  5  Bajr.  339.     It   is  true  that  a  corporation,  being  an  ens  Ugis,  has 
no  inherent  power  to  act  or  indeed  any  power  at  all  beyond  what  is  necessary  to  accom- 

Slish  the  end  of  its  being;  but  itisalsotme  that  within  thescope  of  itsleeitimste  function* 
may  act  as  a  natural  person  might.    In  deBning  its  powers,  it  wonldbe  impracticabl* 


Slish  the  end  of  its  being;  but  itisalsotme  that  within  thescope  of  itsleeitimBte  function* 
may  act  as  a  natural  person  might.  In  deBning  its  powers,  it  wonldbe  impracticabl* 
to  enumerate  them  specifically  or  to  do  more  than  circumscribe  the  field  of  its  action, 
leaving  it  to  exercise  all  those  that  are  incidental  and  necessaij  to  the  purposes  of  its 
creation.    Cumberland  Valley  R.  R.  Co.  v.  Baab,  9Watts,  460.— Sbakswood. 

(31)  Martin  v.  Nash.  Bid.  Asso,  a  Caldw.  (Tenn.)  418;  Child  v.  Hudson's  Bay  Co. 
3  P.  Wma  107;  Cahill  v.  Kalamazoo  Ca.,  43  Am.  Dec.  457;  Drake  v.  Hudson  R.  ft.  Co. 
7  Barb.  (N.  Y.)5o8. 

(ja)  Where  the  power  of  malduR  by-laws  is  in  the  body  at  laree,  they  may  delef^ate 
their  right  to  a  select  body,  who  tnns  become  the  representative  ofthe  whole  cotnmnmty. 
Rex.  V.  Spencer,  Ld.  Mansfield,  3  Burr.  1837.— Chkistian. 

(33)  It  ought  to  acknowledge  a  deed,  or  levy  a  fine  by  attorney,  i  Leo.  184.  It  may 
make  a  lease  and  seal  it,  and  afterwards  make  a  letter  of  attorney  toenter  and  deliver  tfa« 
lease,  a  Leo.  ^7.  I  Leo,  30.  If  it  makes  an  attorney  to  collect  its  rents  and  to  enter, 
if  it  would  avoid  a  lease  for  non-payment  afterwards,  it  ought  to  make  an  attorney  to 
vMxc  de  novo.  Skin.  413.  A  corporation  may  acknowledge  a  deed  before  ajudge  in  the 
cbapter-honae  without  an  attorney;  (Moore,  676,)  or  put  the  common  seal  to  a  deed.  Id. 
So  it  may,  with  its  head,  give  a  personal  command  without  attorney.  Com.  Dig.  Fran- 
chiaea,  F.  (la.)  Any  natural  person  may  be  thia  attorney,  though  he  be  a  member 
of  the  same  corporation.     Bro.  Corp.  4.— Chitty, 

A  corporation  baviuK  no  legal  existence  out  of  the  boundaries  of  the  sovereignty 
creating  it,  can  only  be  sued  in  a  difierent  state  by  express  legislation  authoriz- 
ing such  ^uits  against  foreign  corpoiations  having  agents  wilhin  the  state,  conducting 
the  burinesa  for  which  it  was  organized.  Lothrop  v.  XT.  P.  Ry.  Co.  i  McArthnr.  (D.  C) 
334- 

(34I  Yet  a  corporation  may  acknowledge  adeed  before  a  judge  in  the  charter-honae  with- 
out an  attorney,  (Moor«^  6j(>;  but  see  I  Leon.  184,)  or,  with  Us  bead,  give  peiKiii^) 
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maintain,  nor  be  made  defendant  to,  an  action  of  battery  or  such  like  per- 
sonal injuries;  for  a  corporation  can  neither  beat,  nor  be  beaten,  in  its  txxly 
politic. (^)(35)  A  corporation  cannot  commit  treason,  or  felony,  or  other 
crime,  in  its  corporate  capacity:(A)  though  its  members  may,  in  their 
distinct  individual  capacities.(t)(36)  Neither  is  it  capable  of  suf- 
*477]  fering  a  *traitor'3  or  felon's  pimisbment,  for  it  is  not  liable  to  cor- 
poral penalties,  nor  to  attainder,  forfeiture,  or  corruption  of  blood. 
It  cannot  be  executor  or  administrator,  or  perform  any  perstmal  duties;  for 
it  cannot  take  an  oath  for  the  due  execution  of  the  ofBce.  It  cannot  be 
seised  of  lands  to  the  use  of  another;(7)  for  such  kind  of  confidence  is  for- 
eign to  the  end  of  its  institution.  (37)  Neither  can  it  be  committed  to 
prison;(^)  for,  its  existence  being  ideal,  no  man  can  apprehend  or  arrest 
it.(38)    And   therefore,  also,  it  cannot  be  outlawed;  for  outlawry  always 

<a!  Bro.  Abr.  dr.  OrponiHiin.es.  be ftiwweimbis Id  thdrpenonal capiwltlea.  9. 4.1,16. 

(Vl  Id  Rep.  8^  IJ)  Bro.  Abr.  HL  J^^ffta.  oL  ate.  40.    Buon  al 

(<)  Tbe  civil  law  nlao  ordalos  tb»t.  for  the  mlBbv-  tJaes,  341. 

htrtor  of  a  bod7  oorpoHtle,  the  direeton  onl)'  iball  (il)  Ploird.  ISS. 


the  corporation.  Bro.  Car.  4.  And  a  corporation  may  do  any  Act  npon  record  without 
their  common  seal ;  far  they  are  estoppM  from  saying  it  it  not  their  act.  i  And.  33, 
196— Chitty. 

(35)  Savings  banks  incorporated  by  statnte  in  MisKturi,  are  not  required  to  take  out 
license  as  brukets  nnder  the  statute,  whose  provisions  apply  oul^  to  moral  agents  capable 
of  taking  oaths.  andanfieringthepenaltieaForpeijniy.  State  v.  Pielda,49Mo.  370-3  (1873). 
Treapaaa  will  lie  against  a  corporation.  Whitetnan's  Hxra.  v.  W.  &  S.  R,  R.  Co.,  1  Harr. 
(Del. )  5 14-8  ( 1835.  j  The  duty  owing  by  a  corporation,  municipal  or  private,  when  speci- 
fic and  to.  au  individual,  may  be  enforced  by  suit,  whenever  its  breach  has  caused  him 
injury:  but  for  tbe  neglect  of  a  public  duty,  whereby  all  individuals  are  injured,  some 
more,  some  less,  they  can  have  no  private  remedy  at  the  common  law.  The  remedy  is 
by  presentment.    Board  Freeholders  v.  Strader,  3  Hor.  (N.  J.)  109-17  (1840,) 

(36)  Corporations  are  liable  in  the  actions  of  trespass,  trover,  case,  for  torts  commanded 
or  authorized  by  them;  and  the  acts  of  their  asents  are  considered  as  their  acts.  Haw- 
kins V  Steamboat  Co.,  3  Wend.  433.  McCteady  v.  Guardians,  9  S.  &  R.  ^  Kneass  v. 
The  Schuylkill  Bank,  4  Wash.  C.  C.  106.  A  corporation  is  liable  for  an  injury  caused  by 
its  servants  wherever,  under  similar  circnnutances,  an  individual  would  be  liable. 
Church  V.  Railroad,  $  Barb.  79.  Watson  v.  Bennett,  11  Barb.  146.  A  public  municipal 
corporation,  like  the  dty  of  New  York,  is  responsible  for  injuries  resulting  from  the 
negligence  of  persons  employed  by  its  officers  in  repairing  the  public  sewera.  Lloyd  v. 
The  Mayor,  i  Selden,  369.  Robs  v.  Madison,  i  Carter,  381.  An  action  for  malicious 
prosecution,  slander,  false  imprisonment,  or  assanit  and  iMttery,  may  be  maintained 
against  a  corporation.  Goodspeed  r.  Bast  Haddam  Bank,  33  Conn.  530.  Quiggle  v. 
Railroad  Co.,  31  Howard  (S.  C.)  303.  Vance  v.  Brie  Railway  Co.,  3  Vroom  (K.  J.J  334. 
Brokaw  v.  Railroad  Co.,  Ibid.  338.— Skarswood. 

(37)  A  corporation  cannot  be  seised  of  land  in  trust  for  purposes  foreign  to  its  Institu- 
tion. Jackson  v.  Hartwell,  8  Johns.  433.  Trustees  v.  Peaalee,  15  N.  Hamp.  317.  Acor- 
poration  may  take  and  hold  property  in  trust  in  the  same  manner  and  to  the  same  extent 
that  a  private  person  may  do.  If  the  trust  be  repn^ant  to,  or  inconsistent  with,  the 
proper  purpose  for  which  the  corporation  was  created,  it  may  not  be  compelled  to  execute 
It,  but  the  trust  (if  otherwise  unexceptionable)  will  not  be  void,  and  acourt  of  equity 
will  appoint  a  new  trustee  to  enforce  and  protect  the  objects  of  the  trust.  Neither  is 
there  any  jxisitive  objection,  in  point  of  law,  to  a  corporation  taking  property  npon  a 


trust  not  stricily  witom  the  scope  of  the  direct  purposes  of  its  institution,  but  collateral 
totbem.    Vid.J  f.  Pailadelphia.  3  Howard,  S.  C.  137.^^8  a  as  wood, 

(38)  An  indictment  will  lie  against  a  corporation  aggregate  for  a  misfeasance,  as,  for 
example,  against  a  railroad  company  for  a  nuisance  in  erecting  and  continuing  a  bnilding 
and  placing  and  leaving  their  cars  on  a  public  highway.  It  ts  also  liable  ctvUiUr  for  the 
torts  of  its  servants  or  agents,  just  like  a  natural  person.  3  Zabr.  (N.  J. )  361-9  (1853); 
the  same  doctrine  is  annouoced  in  People  v,  Albany,  11  Wend.  539  (1834).  Comm.  v. 
Vermont,  4  Gray,  33  (1855). 

So,  corporations  ate  liable  for  the  torts  of  their  agents,  as,  for  example,  for  assault 
and  battery,  libel,  fraud,  negligence,  etc.  80  N.  Y.  i6j  {1880) :  130  Mass,  433  (1881), 
Denver,  etc.  Rwy.  v.  Harris,  133  U.  S.  59^;  (i836,)  where  a  R.  R.  Co.  "by  an  armed 
force  of  several  hundred  men,  acting  under  its  vice-president  and  assistant  general  man- 
ager,  with  deadly  weapons  attacked  the  employes  of  another  R,  R,  Co.  and  fordtdy 
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supposes  a  precedent  right  of  arresting,  which  has  been  defeated  by  the  parties 
ateconding,  and  that  also  a  corporation  catitiot  do:  for  which  reasons  the  pro- 
ceedings to  compel  a  corporation  to  appear  to  any  suit  by  attorney  are  always 
by  distress  on  their  lands  and  gocKi3.(/)  Neither  can  a  corporation  be 
excommunicated:  for  it  has  no  soul,  as  is  gravely  observed  by  Sir  Edward 
Coke;(ffi)  and  therefore  also  it  is  not  liable  to  be  summoned  into  the  ecclesi- 
astical courts  upon  any  account;  for  those  courts  act  only  pro  salute  anima, 
and  their  sentences  can  only  be  enforced  by  ^nritual  censures:  a  considera- 
tion which,  carried  to  its  full  extent,  would  alone  demonstrate  the  impro- 
priety of  these  courts  interfering  in  any  temporal  rights  whatsoever. 

There  are  also  other  incidents  and  powers  which  belong  to  some  sort  of 
corporations,  and  not  to  others.  An  aggregate  corporatjon  may  take  goods 
and  chattels  for  the  benefit  of  themselves  and  their  successors,  but  a  sole 
corporation  cannot:(n)  for  such  movable  property  is  liable  to  be  lost  or 
embezzled,  and  would  raisea  multitude  of  disputes  between  the  successor  and 
executor,  which  the  law  is  careful  to  avoid.  (39)  In  ecclesiastical  and 
eleemosynary  foundations,  the  king  or  the  founder  may  give  them  rules, 
laws,  statutes,  and  ordinances,  which  they  are  bound  to  obsorve:  but 
corporations  merely  *lay,  constituted  for  civil  purposes,  are  subject  [*478 
to  no  particular  statutes;(4o)  but  to  the  common  law,  and  to  their 
own  by-laws,  not  contrary  to  the  laws  of  the  realm.  (0)  Aggregate  corpora- 
tions  also,  that  have  by  their  constitutions  a  head,  as  a  dean,  warden,  master, 
or  the  like,  cannot  do  any  acts  during  the  vacancy  of  the  headship,  except 
only  appointing  another:  neither  are  they  then  capable  of  receiving  a  grant: 
for  such  corporation  is  incomplete  without  a  head.(/)  But  there  maybe 
a  corporation  aggregate  constituted  without  a  head:(^)  as  the  collegiate 
church  of  Southwell,  in  Nottinghamshire,  which  consists  only  of  preben- 
daries; and  the  governors  of  the  charter-house,  London,  who  have  no  presi- 
dent or  superior,  but  are  all  of  equal  authority.  In  aggregate  corporations, 
also,  the  act  of  the  major  part  is  esteemed  the  act  of  the  whole  (r)  By  the 
civil  law  this  major  part  must  have  consisted  of  two-thirds  of  the  whole,  else 
no  act  could  be  performed:(j)  which  perhaps  may  be  one  reason  why  they 
required  three  at  least  to  make  a  corporaticm.  But  with  us  any  majority  is 
sufficient  to  determine  the  act  of  the  whole  body.  And  whereas,  notwith- 
standing the  law  stood  thus,  some  founders  of  corporations  had  made  statutes 
in  derogation  of  the  common  law,  making  very  frequently  the  unanimous 
assent  of  the  society  to  be  necessary  to  any  corporate  act,  which  king  Heniy 
VIII.  found  to  be  a  great  obstruction  to  his  projected  scheme  of  obtaining  a 
surrender  of  the  lands  of  ecclesiastical  corporations,  it  was  therefore  enacted 
by  statute  33  Hen.  VIII.  c.  27,  that  all  private  statutes  shall  be  utterly  void, 
whereby  any  grant  or  election,  made  by  the  head,  with  the  concurrence  of 
the  major  part  of  the  body,  is  liable  to  be  obstructed  by  any  one  or  more, 

DHftmry,  n.  <sl  r^  Utt  3es,  2H. 

M  IOKmlSO. 
<i>i  \M.  uiv.  IS.  (r)  Bro.  Abr.  tU.  OorvoraHoH,  ILU. 

(a)  Lom  RBjrn.  &  {if  ^.  i,  <,  1 

expelled  them."  At  common  Uw  ereiy  corporation  aggrtgatt  baa  capacity  to  buy  or 
alien  land  to  any  amount,  'the  l^ialatnre  may  limit  thia  capacitv,  and  if  a  corporation 
be  forbidden  by  ita  charter  to  buy  or  hold,  or  conycy  land,  a  deed  made  to  it  wonid 
be  void  ;  a  bank,  thongh,  may  buy  real  estate  at  ahenff'a  sale  on  a  judgment  had  for  a 
debt  pre*iotuly  contracted  in  the  couiae  of  ita  bnainew.     Sherry  v.  Denn,  S  Ind.  541-54 


(i847r*' 
'19)  M; 


(39;  Ui'-  Hargrave  con^ders  the  jewels  of  the  crown  rather  aa  heir^looms  than  an 
inatance  of  chattels  passing  in  sncceaaiou  In  a  sole  corporation.  Co.  Litt.  9,  n.  i.— 
Christum. 

(40}  Their  charters  or  immemorial  naagea,  which  are  equivalent  to  the  expreaa  prori- 
■iona  of  a  charter,  are  in  bet  their  aUtotea.— CBrrrv. 
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being  the.  minority;  but  this  statnte  extends  not  to  any  negative  or  necessary 
voice,  given  by  the  founder  to  the  head  of  any  such  society.  (41  )(42) 

We  before  observed,  that  it  was  incident  to  every  corporation  to 
*479]  have  a  capacity  to  purchase  lands  for  themselves  and  ^successors: 
and  this  is  regularly  true  at  the  common  law.(/)(43)  But  they  are 
excepted  out  of  the  statute  of  wills:(a)  so  that  no  device  of  lands  to  a  cor- 
poration by  will  is  good,  except  for  charitable  uses,  by  statute  43  Eliz,  c,  4;{k') 
which  exception  is  again  greatly  narrowed  by  the  statute  9  Geo.  II.  c.  3$. 
And  also,  by  a  great  variety  of  statutes,  (x)  their  privilege  even  of  purchasing 
from  any  living  grantor  is  much  abridged:  so  tlmt  now  a  corporation,  either 
ecclesiastical  or  lay,  must  have  a  license  from  the  lung  to  purchase,  (_)')  before 
they  can  exert  that  capacity  which  is  vested  in  them  t^  the  common  law: 
nor  is  even  this  in  all  cases  sufGcient.  These  statutes  are  generally  called  the 
statutes  of  mortmain;  all  purchases  made  by  corporate  bodies  being  said  to 
be  purchases  in  mortmain,  in  mortua  manu.-(_i^)  for  the  reason  of  which 


in  10  R«P-  30.  of  taking  iMdi. 


(z)  From  maona  carta,  9  Hen.  IH  c.  SS,  to  S  Ota.       at    Ca 

U.  c.  W.  canDot  i 

(V)  Bj  tbe  dTll  law,  a  corpontloa  mt  Incapable      l«se.] 


iMdi.  unleH  by  mecM  prlTHege  rmmtte 
CUIarium  ti  nalio  tpeaali  yiicOtalo  M»- 
AemWDlciB  laptn  turn  pMW,  dabStan  twa 


(41]  This  act  clearly  Tacatea  all  private  statutea,  both  prior  and  snbwqnent  to  Its  date, 
which  require  the  coocurreace  of  more  than  *  majority  to  give  validity  to  any  g^at  or 
election.  The  learned  judge  is  of  opigion,  that  it  has  not  affected  the  n^ative  given  by 
the  statutes  to  the  head  of  any  society;  but  I  am  inclined  to  think  this  opinion  may  be 
qnestioned;  especially  in  cases  where,  In  the  fiist  itistance,  he  gives  his  vote  with  the 
membeiB  of  the  aodetj.  It  is  the  usual  language  of  college  statutes  to  direct  that  many 
acts  shall  be  done  by  gardianus  et  major  pars  lociorum,  or  magisier,  or  pmfiosiliu  it 
major  pars;  [The  guardian  and  greater  part  of  the  society  i>rniaster  or  the  governor  and 
greater  part,}  and  it  has  been  determined  by  the  court  of  King's  Bench,  (Cowp.  377,] 
•Bd  by  the  visitor  at  Ctarehall,  Cambridge,  and  also  by  the  visitors  of  Dublin  College, 
that  Uiis  expression  does  not  confer  upon  the  warden,  master,  or  provost,  any  negative; 
bnt  that  his  vote  must  be  counted  with  the  rest,  and  that  he  Is  concluded  by  a  majority 
of  votes  against  him. 

In  I  Strange,  54,  the  conrt  of  Ring's  Bench  declared  that  in  the  case  of  the  dty  of 
London  the  mayor  and  common  council  have  power  to  do  acts,  and  jet  the  act  of  the 


majority  of  common  coundl  is  good,  though  the  mayor  dissents. 

Major  pan,  or  more  than  one-half,  must  t>e  present  to  make  s  corporate  meeting:  the^ 
are  then  divided  into  two  parts,  present  and  absent. — Christian. 

Where  the  directors  of  a  corporation  have  power  to  t>iud  it  by  their  contracts,  a 
majority  of  the  directors  may  do  it  Cram  v.  Bangor  House,  3  Fairf.  354.  In  corpora- 
tions aggregate,  the  principle  of  election  is  a  majority,  and  not  a  plurality,  nnless  other- 
wise specified.     The  State  v.  Wilmington,  3  Barring.  994. 

To  render  valid  the  vote  of  a  private  corporation,  the  tneetiug  at  which  it  was  passed 
muat  have  been  called  in  the  mode  prescribed  by  tbe  charter  or  the  by-laws,  or,  il  there 
be  no  mode  so  prescribed,  by  personal  notice  to  the  members.  Stow  v.  Wise,  7  Conn. 
114.  Wiggins  V.  The  Church,  8  Mete.  301.  So  when  a  charter,  or  other  statttte,  pon- 
tively  requires  that  a  certain  number  of  persons  shall  be  present  at  the  consummation 
of  an  act,  the  act  is  not  valid,  though  it  be  b^tun  while  all  are  present,  if  one  of  the 
persons  depart,  though  wrongfully,  before  it  is  consummated.  Ex  parte  Rogers,  7  Cowen, 

536.  — Sh  A  RSWOOD. 

The  right  of  voting  by  proxy  in  private  moneyed  corporations  ia  regulated  by 
statute  and  bf-Iaws  of  the  corporation. 

(43)  In  St.  Mary's  Church,  7  S.  &  R.  517  (1811),  it  was  held  that  proceedings  to  alt«r 
a  church  charter  were  illegal  because  one  of  the  lay  members  was  excluded  from  voting. 
Where  a  corporate  "board"  consists  of  9,  a  provision  that  a  majority  present  at  a 
regular  meeting,  shall  decide  on  all  bnsiness,  means  that  at  least  a  majority  of  anch  nine 
must  be  present  to  make  a  quorum.  Ex  parte  Wilcocks,  7  Cow.  403  9  (1827};  see  40  Pa. 
433:  State  V.  Baile;y  (1861). 

(43)  A  corporatuin  with  legal  capacity  to  hold  property  may  take  and  hold  it  in  trust 
in  the  same  manner  and.to  the  same  extent  as  a  private  individual  may.  Vidalf.  Ginrd, 
3  How.  (U.  S.)  1871  Phillips  Academy  v.  King,  ij  Mass.  246;  First  Parish  v.  CoU,  3  Pick. 
(Mass.)  93a;  Wade  v.  American  Society,  7  Sm.  and  M.  (Miss.)  697. 

(44)  fin  a  dead  hand.] 
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appellation  Sir  Edward  Coke(3')  offers  many  conjecttires;(45)  but  there  is  one 
whicfa  seems  more  probable  than  any  that  he  has  given  us;  viz.  that  these 
purchases  being  usually  made  by  ecclesiastical  bodies,  the  members  of  which 
(being  professed)  were  reckoned  dead  persons  in  law,  land  therefore  holden 
by  them  might  with  great  propriety  be  said  to  be  held  in  mortua  manu. 

I  shall  defer  the  more  particular  exposition  of  these  statutes  of  mortmain 
till  the  next  book  of  these  commentaries,  when  we  shall  consider  the  nature 
^d  tenures  of  estates;  and  also  the  exposition  of  those  disabling  statutes  of 
queen  Elizabeth,  which  restrain  spiritual  and  eleemosynary  corporations  from 
aliening  such  lands  as  they  are  at  present  in  legal  possession  of:  only  men- 
tioning them  in  this  place,  for  the  sake  of  regukrity,  as  statutable  incapaci- 
ties incident  and  relative  to  corporations. 

The  general  duties  of  all  bodies  politic,  considered  in  their  corpo- 
rate capacity,  may,  like  those  of  natural  persons,  be  ^reduced  to  this     [^480 
single  one,  that  of  acting  up  to  the  end  or  design,  whatever  it  be,  for 
which  they  were  created  by  their  founder. 

III.  I  prt)ceed  therefore  next  to  inquire,  how  these  corporations  may  be 
visiUd.  For  corporations,  being  composed  of  individuals,  subject  to  human 
frailties,  are  lialde,  as  well  as  private  persons,  to  deviate  from  the  end  of 
their  institution.  And  for  that  reason  the  law  has  provided  proper  persons 
to  visit,  inquire  into,  and  correct  all  irregularities  that  arise  in  such  corpora- 
tions, either  sole  or  aggregate,  and  whether  ecclesiastical,  civil,  or  eleemo- 
synary. With  regard  to  all  ecclesiastical  corporations,  the  ordinary  is  their 
visitor,  so  constituted  by  the  canon  law,  and  fiom  thence  derived  to  us.  The 
pope  formerly,  and  now  the  king,  as  supreme  ordinary,  is  the  visitor  of  the 
archbishop  or  metropolitan;  the  metropolitan  has  the  charge  and  coercion  of 
all  his  suffragan  bishops,  and  the  bishops  in  their  several  dioceses  are  in 
ecclesiastical  matters  the  visitors  of  all  deans  and  chapters,  of  all  parsons  and 
vicars,  and  of  all  other  spiritual  corporations.  With  respect  to  all  lay  cor- 
porations, the  founder,  his  heirs  or  assigns,  are  the  visitors,  whether  the 
foundation  be  civil  or  eleemosynary;  for  in  a  lay  corporation  the  ordinary 
neither  can  nor  ought  to  visit.(aX46) 

I  know  it  is  generally  said,  that  civil  corporatioos  are  subject  to  no  visita- 
tion, but  merely  to  the  common  law  of  the  land;  and  this  shall  be  presently 
explained.  But  first,  as  I  have  laid  it  down  as  a  rule  that  the  founder,  his 
heirs  or  assigns,  are  the  visitors  of  all  lay  corporations,  let  us  inquire  what  is 
meant  by  the  founder.  The  founder  of  all  corporations,  in  the  strictest  and 
original  sense,  is  the  king  alone,  for  he  only  can  incorporate  a  society;  and 
in  civil  incorporations,  such  as  a  mayor  and  commonalty,  etc. ,  where  there  are 
no  possessions  or  endowments  given  to  the  body,  there  is  no  other  founder 
but  the  king;  but  in  eleemosynary  foundations,  such  as  colleges  and  hospi- 
tals, where  there  is  an  endowment  of  lands,  the  law  distinguishes,  and 

(I)  llnM.2.  <a)  10Bep.Il. 

{45)  a  Grcenlears  Cruise,  3»o  (1856);  see  also  i  Ibid.  61;  i  Lomax'a  Dig.  10(1839).  "f*** 
■tatuteaof  morUiBiii  from  Magna  Charta  to  George  II.  make  no  mention  of  penonal 
property,  i  Schl.  Pers.  Prop.  a76,  a  ed.  (1884).  1  Marvelle  on  Vend.  67  (1890).  The 
laws  of  mortmain  were  amended  and  consolidated  trj  the  Uortmain  and  Charitable  Utea 
act,  1888,  51  and  51  Vict  c.  43. 

(46)  Bowyer'a  Cotnms.  Const.  Law  Bng.  415.  3  ed.  (1S46].  The  tntemal  a&in  of 
eccleaiaatjcal  and  eleeniOBjnar7cort>orstioDs—-Uie  latter  incladiug  only  achoola,  collegca 
and  hoapitala — arenstialiyinapectea  and  controlled  by  a  private  Timtor.  Bntit  Ja  othei^ 
wise  with  civil  corporationa,  whether  public  or  private;  for  tbew  are  sut^ect  to  the  law  of 
the  land,  and  are  visited  by  the  government  itself  through  the  medium  of  the  o — '- 
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makes  two  species  of  *foundation;  the  one  fundatio  inapiens,  or 
the  incorporation,  in  which  sense  the  king  is  the  general  founder  of 
eges  and  hospitals;  the  other  fundatio  perfidem,  or  the  dotation  of  it, 
:h  sense  the  first  gift  of  the  revenues  is  the  foundation,  and  he  who 
hem  is  in  law  the  founder:  and  it  is  iu  this  last  sense  that  we  generally 
aan  the  founder  of  a  college  or  hospital,(i)  But  here  the  king  has 
rogative:  for,  if  the  king  and  a  private  man  join  in  endowing  an  elee- 
iry  foundation,  the  king(4S)  alone  shall  be  the  founder  of  it.  And, 
iral,  the  king  being  the  sole  founder  of  all  civil  corporations,  and  the 
3"  the  perficient  founder  of  all  eleemosynary  ones,  the  right  of  visita- 
tbe  former  results,  according  to  the  rule  laid  down,  to  ^e  king;  and 
latter  to  the  patron  or  endower. 

king  being  thus  constituted  by  law  visitor  of  all  dvil  corporations, (49) 
r  has  also  appointed  the  place  wherein  he  shall  exercise  this  jurisdic- 
vhich  is  the  court  of  King's  Bench;  where,  and  where  only,  all 
aviors  of  this  kind  of  corporations  are  inquired  into  and  redressed,  and 
ir  controversies  decided.  And  this  is  what  I  understand  to  be  the 
ig  of  our  lawyers  when  they  say  that  these  civil  corporations  are  liable 
isitation;  that  is,  that  the  law  having  by  immemorial  usage  appointed 
1  be  visited  and  inspected  by  the  king  their  founder,  in  his  majesty's 
»f  King's  Bench,  according  to  the  rules  of  the  common  law,  they 
not  to  be  visited  elsewhere,  or  by  any  other  authority. (c)  And  this  is 
tly  true,  that  though  the  king  by  his  letters-patent  had  subjected  the 
of  ph)'sicians  to  the  visitation  of  four  very  respectable  persons,  the 
lancellor,  the  two  chief  justices,  and  the  chief  baron;  though  the 
had  accepted  this  charter  with  all  possible  marks  of  acquiescence,  and 
ted  under  it  for  near  a  century;  yet  in  1753,  the  authority  of  this 
provision  coming  in  dispute,  on  an  appeal  preferred  to  these  supposed 
♦visitors,  they  directed  the  legality  of  their  own  appointment  to  be 
argued;  and,  as  this  college  was  merely  a  civil  and  not  an  eleemo- 
foundation,  they  at  length  determined,  upon  several  days'  solemn 
that  they  had  no  jurisdiction  as  visitors;  and  remitted  the  appellant,  if 
red,  to  his  regular  remedy  in  his  majesty's  court  of  King's  Bench. (50) 
>  deemosyaary  corporations,  by  the  dotation  the  founder  and  his  heirs 
common  right  the  legal  visitors,  to  see  that  such  property  is  rightly 
•ed,  as  might  otherwise  have  descended  to  the  visitor  himself:  but,  if 

lap.  n.  where  no  n«clBl  TiMtor  li  appointed.    But  not  <q 

motion  li  perliafi*  too  refined.    Tbe  conn  the  Light  ofrliltor;  (or,  ulla  Judgmenuue  lUbl« 

I  Bench,  <■  nur  be  nid.  from  IM  oeiMnl  lo  be  [evened  by  wrlti  ol  error,  It  maj  be  thnujibl 

DdentBUtbority.  where  other  JurladlcUon*  lo  want  one  of  the  eoeiillal  marki  of  viillahnlil 

mt,  bai  power  to  regulate  all  corpoiadoiu  power. 

'or  an  ezamlnation  of  wbich  acts  of  corporatioaa  are  exctuabl*  aa  being  nltn 
See  National  Bank  v.  Graham,  loo  U.  S  699  (1879^;  Lexington  v.  Butler,  14  Wall, 
moment  Bk.  v.  Globe  Works,  101  Mbbb.  57  (1861);  such  acta  aie  gen enlly  void. 
:o.  V.  Or.  R.  Co.,  13011.  S.  I  (1888);  loi  U.  S.  7>  (1879).  In  a  quo  wBiraiito  pi«- 
,  invoking  the  forfeitnre  of  a  railroad  company'a  charter,  the  subject  of  tbe  jaria- 
of  the  Snpreme  Court,  over  corporationn,  their  duties  and  the  visitorial  power  of 
i,  together  with  the  pleadinga  and  practice  in  such  cases,  were  examines  in  State 
Utj.  Gen.  V.  M.  L.  S.  &  W.  R.  R.  Co.  45  Wis.  579-91  (1878),  State  v.  Re«] 
Mt.  5  Ark.  595-9  (i844)- 

n  Georgia  and  Maryland  the  Superior  Conrts  have  visitorial  powers  OTcr  all  coc- 
is  in  the  county,  with  authority  to  redrew  any  wrongs  inflicted  by  the  corpora- 
ita  nieiiit>er«.  State  v.  Ga.  Medical  Soc.  38  Ga.  637  (1868);  Btnney'sCaae,  1 
Md.)  99-141  (1839). 

Lud  it  wants,  I  conceive,  anotber  mark  of  viaitatonal  power;  which  la,  tbe  ducie- 
R  visitor  volnntarily  to  regulate  and  superiutend.  The  court  of  King's  Bench, 
proper  complaint  and  appfication,  can  prevent  and  pnniab  injnatice  in  civil  cor- 
is,  as  in  every  other  oait  of  their  jurisiliction;  but  it  is  not  the  language  of  the 
[>n  to  call  that  part  of^ their  autbonty  a  -visitatorial  power. — Christian. 
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the  founder  has  appointed  and  assigned  any  other  person  to  be  visitor,  then 
his  assignee  so  appointed  is  invested  with  all  the  founder's  power,  in  exclu- 
sion of  his  heir.  Eleemosynary  corporations  are  chiefly  hospitals,  or  colleges 
in  the  universities.  These  were  all  of  them  considered,  by  the  popish  clergy, 
as  of  mere  ecclesiastical  jurisdiction:  however,  the  law  of  the  land  judged 
otherwise;  and,  with  regard  to  hospitals,  it  has  long  been  held,<rf)  that  if  the 
hospital  be  spiritual,  the  bishop  shall  visit;  but  if  lay,  the  patron.(5i)  This 
right  of  lay  patrons  was  indeed  abridged  by  statute  2  Hen.  V.  c.  i ,  which 
ordained,  that  the  ordinary  should  visit  ali  hospitals  founded  by  subjects; 
though  the  king's  right  was  reserved  to  visit  by  his  commissioners  such  as 
were  of  royal  foundation.  But  the  subject's  right  was  in  part  restored  by 
statute  14  Eliz.  c.  5,  which  directs  the  bishop  to  viMt  such  hospitals  only 
where  no  visitor  is  appointed  by  the  founders  thereof:  and  all  the  hospitals 
founded  by  virtue  of  the  statute  39  EUz.  c.  5,  are  to  be  visited  by  such 
persons  as  shall  be  nominated  by  the  respective  founders.  But  still,  if  the 
founder  appoints  nobody,  the  bishop  of  the  diocese  must  visit,  (f) 

Colleges  in  the  universities  (  whatever  the  common  law  may  now,  or  might 
formerly,  judge)  were  certainly  considered  by  the  popish  clergy,  under  whose 
direction  they  were,  as  ecclesiastical,  or  at  least  as  clerical,  corporations;  and 
therefore  the  right  of  visitation  was  claimed  by  the  ordinary  of  the 
*diocese.  This  is  evident,  because  in  many  of  our  most  ancient  [*483 
colleges,  where  the  founder  had  a  mind  to  subject  them  to  a  visitor  of 
his  own  nomination,  he  obtained  for  that  purpose  a  papal  bull  to  exempt 
them  from  the  jurisdiction  of  the  ordinary;  several  of  which  are  still  pre- 
served in  the  archives  of  the  respective  societies.  And  in  some  of  our 
colleges,  where  no  special  visitor  is  appointed,  the  bishop  of  that  diocese,  in 
which  Oxford  was  formerly  comprised,  has  immemorially  exercised  visitatOTial 
authority;(52)  which  can  be  ascribed  to  nothing  else  but  his  supposed  title  as 
ordinaiy  to  visit  this,  among  other  ecclesiastical  foundations.  And  it  is  not 
impossible  that  the  number  of  colleges  in  Cambridge,  which  are  visited  by 
the  bishop  of  Ely,  may  in  part  be  derived  from  the  same  original. (53) 

But  whatever  might  be  formerly  the  opinion  of  the  clergy,  it  is  now  held 
as  established  common  law,  that  colleges  are  lay  corporations,  though  some- 
times totally  composed  of  ecclesiastical  penaons;  and  that  the  right  of  visita- 
tion does  not  arise  from  any  principles  of  the  canon  law,  but  of  necessity  was 
created  by  the  common  law,(/)  And  yet  the  power  and  jurisdiction  of  visi- 
tors in  colleges  was  left  so  much  in  the  dark  at  common  law,  that  the  whole 
doctrine  was  very  unsettled  till  the  famous  case  of  Phillips  and  Bury.i^g)  In 
this  the  main  question  was,  whether  the  sentence  of  the  bishop  of  Exeter, 

(If }  YssT-book,  8  Edw.  m.  3S.    8  An.  21.  (p)  Lord  Bayn.  B.    4Had.I0«.    BbOW.SS.    BkUui. 


(50  Noindividnalcan  proceed  agutut«ne1eemoe]'Dai7COTpcM«tionuii1eM  lie  be  party 
to  the  donation,  or  a  repreaeatative  of  one  who  is,  or  interested  in  the  same,  or  in  the 
OM  to  which  the  fund  was  donated.  "Tnutees  inveated  with  the  mBnagement  of  a  fund 
for  a  apecific  object  mar  ezerdae  a  sonnd  discretion  an  to  the  tneatu  ^t  calcnlated  to 
efiect  that  object."  ChatnbeiB  v.  Baptist  Education  Society,  i  B.  Montoe  (Ky.l  115-18 
(1841).  This  case  discnsses  the  various  questions  of  the  legal  and  etjuitable  juiiadictioii 
of  courts  over  such  corporationa,  bow  they  may  be  proceeded  agaiuat  by  informatloii, 
quo  warranto,  etc 

(51)  That  is,  the  Bishop  of  Lincoln,  from  whooe  diocew  that  of  Oiford  was  taken.— 
Christian. 

(5^)  In  the  nuiireraity  of  Cambridge  I  am  iuclined  to  think  that  the  bishop  of  Blr  ha* 
no  Tiaitatorial  atttboritr  from  prescription,  but  that  in  evciy  Instance  in  which  he  is 
Tintor  he  is  appointed  by  the  express  declaration  and  apedal  proriaion  of  the  fonnder. 
He  without  doubt  was  fiied  upon  from  the  dignity  of  his  statioii  and  the  proximity  of  hii 
residence.— Chrisxiam. 
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who,  as  vidtor,  had  deprived  Doctor  Bury,  the  rector  of  Exeter  College, 
could  be  examined  and  redressed  by  the  court  of  King's  Bench.  And  the 
three  puisne  judges  were  of  opinion,  that  it  might  be  reviewed,  for  that  the 
visitor's  jurisdiction  could  not  exclude  the  common  law;  and  accordingly 
judgment  was  given  in  that  court.  But  the  lord  chief  justice  Holt  was  of  a 
contrary  opinion;  and  held,  that  by  the  common  law  the  office  of  visitor  is  to 
judge  according  to  the  statutes  of  the  college,  and  to  expel  and  deprive  upon 
just  occasions,  and  to  hear  all  appeals  of  course;  and  that  from  him,  and  him 

only,  the  party  grieved  ought  to  have  redress;  the  founder  having 
♦484]     reposed  in  him  so  entire  a  confidence,  that  he  *will  administer  justice 

impartially,  that  his  determinations  are  final,  and  examinable  in  no 
other  court  whatsoever.  And  upon  this  a  writ  of  error  being  brought  into 
the  house  of  lords,  they  concurred  in  Sir  John  Holt's  opinion,  and  reversed 
the  judgment  of  the  court  of  King's  Bench.  To  which  leading  case  all 
subsequent  determinations  have  been  conformable.  But  where  the  visitor  is 
under  a  temporary  disability,  there  the  court  of  King's  Bench  will  interpose 
to  prevent  a  defect  of  justice.(A)  Also  it  is  said,(i)  that  if  a  founder  of  an 
eleemosynary  foundation  appoints  a  visitor,  and  limits  his  jurisdiction  by 
rules  and  statutes,  if  the  visitor  in  his  sentence  exceeds  those  rules,  an  action 
lies  against  him;  but  it  is  otherwise  where  he  mistakes  in  a  thing  within  his 
power.  (54) 

IV.  We  come  now,  in  the  last  place,  to  consider  how  corporations  may  be 
dissolved.  (35)     Ajiy  particular  member  may  be  disfranchised,  or  lose  his 

(A)  Stn.  7S7.  <1)  2  Lutw.  156S. 

{54)  No  particnUr  fonn  of  words  is  neccMary  for  the  appotntment  of  a  visitor.  SU 
tmtlaior,  or  visUatiotum'commendaiHUS  (^we  recommend  a  visitation],  will  create  a  gen- 
eral visitor,  and  confer  all  tbe  authority  incidental  to  the  ofGce,  (i  Burr.  199;)  bnt  this 
genenl  power  may  be  restrained  and  qualified,  or  the  visitor  may  be  directed  by  the 
statutes  to  do  partienlar  acts,  in  which  instances  he  has  no  discietioa  as  visitor:  as  where 
the  statutes  direct  the  visitor  to  appoint  one  of  two  persons.  Dominated  hj  the  fellows, 
the  mosterof  a  college,  the  court  of  King's  Bench  will  examine  the  nomination  of  the 
fellows,  and,  if  correct,  will  compel  the  visitor  to  appoint  oue  of  the  two.  a  T.  R.  ago. 
New  ingrafted  lellowsbips,  if  no  statutes  are  given  by  the  founders  of  them,  must  follow 
the  original  foundation,  and  ai«  subject  to  the  same  discipline  and  judicatare.  I  Bnir. 
303.  It  is  the  duty  of  the  visitor  in  every  instance  to  effectuate  the  intention  of  the 
founder,  as  far  as  he  can  collect  it  from  the  statutes  and  the  nature  of  the  institution;  and 
in  the  exercise  of  this  jurisdiction  he  is  free  from  sU  control.  Lord  Mansfield  has 
declared  that  "the  visitatorial  power,  if  properly  exercised,  without  expense  or  delay,  is 
useful  and  convenient  to  colleges;  and  it  is  now  settled  and  established  that  the  jnrisdic- 
tion  of  a  visitor  is  summary  and  without  appeal  from  it.''     i  Btur.  300. 

It  has  been  determined  that,  where  the  founder  of  a  college  or  eleemosjnsry  corpora- 
tion has  appointed  no  special  visit(>T,  if  hia  heirs  become  extinct,  or  if  they  cannot  be 
fonnd,  the  nght  of  visitation  devolvw  to  the  King,  to  be  exercised  by  the  chancellor  in 
the  same  manner  as  when  the  tciu^  himself  is  the  founder.  4  T.  R.  333.  a  Vcs.  Jan. 
600.  — Chkistiak. 

(55)  Goodeve's  Mod.  Law  Pers.  Prop.  a63  (1887):  thst  a  corporation  may  forfeit  its 
charter  for  misuring  or  abuunK  its  franchise,  is  a  doctrine  that  cannot  now  b«  disrated. 
State  Bank  v.  State,  i  Blackf.  (Ind. )  375  (1833).  A  bank's  refusal  to  redeem  its  notes 
in  gold  and  silver  is  a  suEQcieut  cause  to  forfeit  its  charter,  and  sd.  ta.  may  be  employed. 
State  v.  Bank,  B.C.  I  Spear  (S.  C.)  4^,  50a  {1X41):  but  the  tendency  is  to  commit  the 
jurisdiction  to  chancery  courts,  and  either  sci.  fa.  or  qno  warranto  may  be  used,  t  Sch. 
Pen.  Prop.  343  (a  ed.  1884) :  I^vate  individuals  cannot  use  the  name  of  the  state  and 
the  processes  of  law  by  means  of  an  information  in  the  nature  of  a  quo  warranto  against 
a  corporation  for  violation  of  its  charter  ;  such  proceeding  to  dissolve  a  corporation  can 
only  be  instituted  by  the  attomey-eeneral  on  the  part  of  the  state.  State  v.  P.  &  H. 
Turnpike  Co.,  I  Tabr.  (N.  J.)  g-ia  (1847).  That  an  information  on  the  relation  of  a 
|nivate  person  does  lie,  see  Thompson  v.  People,  etc.  33  Wend.  537-93  (1840).  But 
that  such  information  does  lia  against  persons  using  a  fraocbise  not  as  corporators,  but 
as  natural  persons,  see  Thompson  v.  People,  etc  33  Wend.  537-43  (1840)-  In  Texas, 
Independent  of  legislative  provisions,  the  common  law  remedy  of  quo  warranto  against 
coiporations  is  a&quate.  State  v.  So.  Pac.  R.  R.  Co.  34  Tec.  8o-ii6  (1859).  The 
■  463 
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place  in  the  corporation,  by  acting  contrary  to  the  laws  of  the  society,  or  the 
laws  of  the  land;  or  he  may  resign  it  by  his  own  voluntary  act(£)(56)     But 


subject  of  forfeiture  of  corporate  charters  is  fnlly  extunined  in  this  case.  80,  too,  the 
statute  (a  R.  S.  463)  that  a  corporatiDti's  inaolvency  and  the  snapension  of  its  boaincM 
amonnta  to  a  aurrender  of  ita  francbiae,  is  cnmulative  and  not  a  limitation  of  the 
cammon  law  rule  previously  existing.  Bradt  v.  Benedict,  17  N,  Y.  93-9  (1858). 
Reputed  acta  of  misuser  and  non-nser,  irhicb  are  of  the  essence  of  the  contract 
be^reen  the  corponitioti  and  the  stale,  make  a  ground  of  forfeiture  of  ita  franchise. 
State  V.  C.  B.  &.  N.  Ferry  Co.  ii  Neb,  354  (1881).  Precedent  conditions  to  vest  a  Jran- 
chise  must  be  strictly  complied  with.  State  v.  Real  Estate  Bk.  5  Ark.  595.9  (1B44). 
Peo.  V.  Bristol  &  R.  Tonipike,  23  Wend.  331-33  (<^o}  which  discusses  grounds  of  for 
feitnre.  As  to  the  expnlsiou  of  members,  see  State  v.  Chamber  Com.  47  Wis.  670  ( 1879) 
where  a  member  was  expelled  for  violating  rales  forbidding  trading  t>efore  or  after  ex- 
change hours.  Hussey  v.  Gallagher,  61  Ga.  86  (1878};  Stui^es  v.  Board  Trade,  86 
111.  441  (1877).  For  a  Ml  discussion  of  the  question  of  lepeahng  a  corporate  charter, 
sec  opimona  in  Brie  &  N.  B.  R.  R.  Co.  v.  Casey,  36  Pa.  387  and  the  dissenting  opinions 
in  1  Grant  (Pa.)  374-88  (1856). 

The  subject  of  the  proper  pleading  and  practice  in  an  action  t>y  the  state  to 
enforce  the  forfeitiire  of  a  carporate  franchise  for  non-user  and  misuser,  is  discussed  in 
the  case  of  People  ex  rel.  etc.  v.  Stanford,  et  al.  77  Cal.  360-73  (18SS)  ;  also,  State  Bank 
f.  State,  I  Blackf.  (Ind.i  367-75-83-4  (1S33).  The  constitutionality  of  statutes  prescrilnng 
the  mode  of  proceeding  against  incorporated  banks  for  a  violation  of  their  fianchises, 
is  considered  in  Nevitt  v.  Bank,  of  Port  Gibson,  6  Smede  &  Mar.  (Misa.)  513-35   (1S46). 

(56)  Bvery  member  or  officer  of  a  corporation  may  resign  his  place  or  office,  (3  Roll, 
456,  I,  10.  I  Sid.  14  Sembl.  Cont.  i  Roll.  137.  Pop.  134.  3  Roll.  11 ;)  and  a 
corporation  has  power  to  take  such  lesignation.  i  Sid.  14.  A  rcaignatimi  by  parol,  if 
entered  and  accepted,  is  suffident.  3  Salk.  433.  Acc^ting  another  office  incompatible 
with  the  other  implies  a  resignation.  3  Bnrr.  1615.  If^a  rerignation- be  once  accepted, 
the  party  cannot  afterwards  claim  to  be  restored,     i  Sid.  14.     3  Salk.  433. 

A  corporation  may  for  ^ood  cause  rettove  an  officer  from  his  office,  (3  Stra.  81^  Sir 
T.  Raym.  439;)  and  this  is  incident  to  a  corporation  without  charter  or  ptescnptiou, 
I  Burr.  517  ;  aed.  vid.  1 1  Co.  99,  a.  Style  477,  4S0.  i  Lord  Raym.  393.  3  Kyd.  50,  etc 
A  mandamus  lies  to  compel  a  removal.  ^  Mod.  333.  If  the  member  do  anything 
contrary  to  thedu^  of  his  ^lace  or  oath,  he  la  removable.  11  Co.  99,  a.  If  an  aldermaa 
be  a  common  drunkard,  be  is  removable  for  it.  3  Roll.  455,  i.  3a  Dob.  i  Roll.  409.  So 
if  he  removes  &om  the  borough  and  refuses  attendance  without  lawlnl  excuse.  4  Hod. 
36.  Semb.  Show.  359.  4  Burr.  3087  ;  and  aee  fhrther  9  Co.  99,  Sir  T.  Raym.  438.  Sty. 
479.  Prom  the  decisions  on  this  subject,  it  appears  that  mere  non-residence,  without 
any  particular  inconvenience  arising  to  the  corporation  fi'om  it,  and  where  the  charter 
does  not  require  it,  ia  no  cause  for  removal.  See  cases  collected  in  3  B.  &  C.  153.  And 
a  corporate  ofBce  does  not  become  ipso  facto  vacant  by  the  non-remdence  of  the  corpo- 
rator :  a  sentence  must  be  passed.  3  T.  R.  773.  Where  a  charter  does  not  require  the 
members  of  a  corporation  to  be  resident,  the  court  will  not  grant  a  mandamus  com- 
manding the  corporation  to  meet  and  consider  of  the  propriety  of  removing  from  their 
offices  non-resident  corporators,  nnless  their  absence  bu  been  productive  of  some  serious 
inconvenience.  3  B.  &  C.  153.  Where  the  charter  of  a  borough  directed  that  when 
any  of  the  capital  burgesses  shonld  happen  to  die,  or  dwell  out  of  the  borongfa,  or  be 
removed,  it  should  be  lawful  for  the  remamder  to  elect  others  in  the  place  of  those  so 
happening  to  die  or  be  removed,  omitting  the  intermediate  circumstances  of  dwelling 
out  of  the  borough,  it  was  held  that  these  words  were  not  so  nnamtngnons  as  to  warrant 
the  court  to  int^ere,  by  granting  a  mandamus  calling  on  the  mayor  and  burgeases  to 
elect  and  swear  in  two  capital  burgesses  in  the  room  of  two  non-resident  capital 
tmrgcsaea  who  had  not  been  ineviously  removed  by  the  corporation  from  tbeir  offices 
for  the  purpose  of  taking  this  matter  into  consideration.  3  B.  &  A.  59a  It  is  not  a 
good  cause  that  he  attempted  to  act  contrary  to  his  duty  (11  Co.  98,  b. ;)  as  if  he 
Queatens  the  ruin  of  the  charter  or  privileges,  { 1 1  Co.  97,  b., )  or  dissuades  the  payment 
of  CDstoms  due.  Id.  An  indictment  being  preferred  against  him  is  no  cause  ot  itself 
of  removal  before  he  is  convicted,  (Sty.  479 ;)  but  if  be  be  guilty  of  an  indictable 
o&ense,  he  may  be  removed.  R.  T.  Hardw.  153.  It  is  not  a  good  cause  of  removal 
that  an  alderman  ia  above  seventy  yeaia  of  age,  (3  Roll.  456,  i,  5;  3  Roll.  11)  that  he 
misbetiaTed  himself  when  a  mayco',  (Sty.  151  ;  SemU.,)  or  did  not  account  for  money 
received  by  him  to  the  use  of  the  corporation,  (Sty.  151,)  or  wrote  a  letter  to  a  secretary 
of  state  which  charged  the  mayor  with  subordination.  Carth.  174.  Bankruptcy  is  no 
cause  of  remoimL    1  Bnrr.  733.    Words  to  the  chief  Magistrate  contra  6ows  mam 
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the  body  politic  may  also  itself  be  dissolved  in  several  ways,  which  dissolution 
is  the  civil  death  of  the  corporation  ;(57)  and  in  this  case  their  lands  and 


[Against  good  mor&U],  etc., are  no  cause  fitr  disfranchiaettient,  (ii  Co.  96,97,98,  99,  a.;} 
nor  is  a  reTnaal  to  pay  hia  proportion  for  the  renewal  of  the  charter,  ( I  Sid.  alli, )  nor 
reAuing  to  make  the  ttaual  pH^ments  for  support  of  the  company.  Semble  Cont.  Ray. 
466.  A  defect  in  original  qualiBcation  is  no  cause  for  removal,  (Dong.  So,  81,  85 ;)  and 
see  fiuther  as  to  what  is  a  cause  for  removal,  3  Kyd.  63  to  94. 

A  ministerial  officer  chosen  durante  bene  plactto  may  be  removed  ad  libitum,  oa  a  town- 
clerk,  (i  Ventr.  77,  83.  Raym.  188.  i  Lev.  391 ;]  a  recorder.  I  Vent.  243.  a  Jones,  51. 
And  a  custom  to  remove  an  oCBcer  ad  libitum  iigood,  (Dy.  333,  b.  Cro.  J.  540.  a  Sslk. 
430;)  but  generally  an  officer  cannot  be  removetT without  good  cause,  though  the  charter 
ant  generally  he  may  be  removed,  (Dy.  333,  b.,]  or  though  it  says  he  may  be  chosen  for 
life  j(  viderint  expedire.  1  Lev.  148.  If,  however,  a  charter  by  express  words  empower 
either  the  corporation  at  large  or  a  select  body  to  remove  an  officer  at  pleasure,  or  em- 
power them  to  chooae  him  during  pleasure,  they  may  in  either  case  remove  him  without 
cause.  SirT.  Jones,  53.  3  Kcb.  &7.  Sir  T.  Raym.  tSS.  Though  the  election  be  general, 
if  it  be  not  under  the  common  seal  the  officers  thereby  elected  may  be  removed  ad  libitum. 
9  Jones,  5a.  I  Vent.  355.  A  common  freeman  cannot  in  any  case  be  deprived  of  his 
freedom  ad  libitum  of  the  corporation  at  large,  or  of  any  select  body.  Cro.  J.  540.  Sir 
T.  Raym,  18S.    i  Lord  Raym,  391. 

A  removal  must  in  geueral  be  by  the  act  of  the  whole  body.  If  a  special  power  to 
remove  be  delegated  to  part  of  the  body,  it  must  be  shown.  Cowp.  50a,  3,  4.  Doug.  140. 
To  this  power  of  amotion  the  power  of  holding  a  corporate  mectin?  for  that  purpose  La 
necessarily  incident.  Doug.  153.5.  A  party  cannot  be  removed  oat  bv  the  corporate 
act  nnder  seal.  5  Mod.  359.  These  must  be  a  summons  for  the  mayor,  &c.  expressly  to 
meet  for  the  purpose  of  deciding  aa  to  the  removal,  (t  Stra.  385,)  and  every  memberof 
the  assembly  must  be  summoned  where  a  summons  is  necesaary.  a  Stra.  1051.  A  power 
reserved  to  the  crown  in  a  charter  of  incorporation  to  amove  by  order  of  coundt  one  or 
more  of  the  corporatora,  which  charter  also  declared  that  all  or  any  of  them  ao  amoved 
should  actually  and  without  further  proceas  be  amoved,  and  which  also  provided  at  the 
same  time  that  upon  snch  amotion  the  remuning  corporators  might  proceed  to  fill  up 
the  vacancies,  cannot  be  exercised  to  snch  an  extent  as  not  to  leave  a  sufficient  nnmb«v 
to  make  a  re-election;  and  therefore  an  amoval  of  all  was  held  to  be  void,  (a  T.  R.  568;) 
but  that  judgment  was  reversed  in  Dom.  Proc.  4  T.  R.  133.  A  corporation  cannot  in 
general  amove  a  member  without  summoning  the  party  to  answer  for  himself  and  hear- 
ing him:  for  be  maj;  have  a  good  excuse.  11  Co.  ^,  a.  i  Sid.  14.  In  some  cases  this 
may  be  dispensed  withj  and,  where  non-residence  is  a  good  cause  of  amotion,  itisunne- 
cessary,  before  proceeding  to  amove  the  party,  to  summon  him  to  come  and  reside. 
Coos-  '49-  But  if  he  be  removable  for  non-attendance  at  the  corporate  assemblies,  he 
must  have  had  pecaonal  notice  to  attend,  end  that  his  presence  was  necessary;  the  nsnsl 
notice  of  the  intended  meeting  will  not  be  sufficient  unless  that  usual  notice  be  personal. 
I  Bnrr.  517,  537,  540.  Where  en  officer  is  removable  ad  libitum,  he  may  be  removed  with* 
out  summons  or  hearing  of  him,  &c  i  Sid.  15.  i  Lev.  191.  In  general,  the  summons 
should  show  the  particular  charge  alleged  against  the  party  to  be  amoved,  (11  Co. 
99,  a.  4  Mod.  33,  37;)  bnt  sometimes  this  la  unnecessary,  (i  Lord  Raym.  335,  3 
ed.  1240,)  especially  where  the  party  by  this  act  diqtenses  with  it.  i  Burr.  713.  I  Eyd. 
447.439- 

If  a  member  be  improperly  amoved,  a  mandamus  lies.  Com.  Dig.  Mandamus,  A.  &C. 
Where  it  is  confessed  that  a  man  has  been  rightly  removed  from  an  office,  the  court  will 
not  grant  a  mandamus  for  a  restoration,  though  be  had  no  notice  to  appear  and  defend 
himself.  Cowp.  533.  a  T.  R.  177.  An  order  of  restoration  of  «  corporator  Illegally  di*- 
franchised  relates  to  the  original  right.    Cowp.  503. — Chitty, 

(57)  Par  a  consideration  of  the  question  of  a  Enrrender  by  the  Prot.  Episcopal  Chnrch 
of  their  former  rights  and  privileges,  consequent  upon  their  incorporation,  and  of  the 
iurther  question  as  to  the  efwct  thereof  upon  the  glebe  lands  held  by  them,  see  Turpin 
V,  Locket,  6  CaL  (Va.)  113,  143-6  (1804).  For  a  discussion  of  what  amounts  to  a  disso- 
lution of  a  voluntary  religious  societ?,  see  Oakea  v.  Hill,  31  Mass.  44a-6  (1833).  The 
franchise  of  a  corporation  cannot  be  forfeited  except  by  judicial  vexAKXic^,  or  scire  facias, 
or  quo  warranto;  nor  can  real  estate  convened  to  it  be  lost  to  its  charitable  purpose  by 
nott  user;  where  possible  chancery  will  give  rf  lief.  Webb  v.  Moler,  8  Ohio,  548-sa 
( 1838).  So  forfeiture  of  charters  generally,  must  be  by  direct  proceedings  for  that  pnr- 
poae.  Dyer  v.  Walter.  40  Pa.  157  (1861);  34  Vt.  57;  Mosely  v.  Burrow,  53  Tex.  396 
(18S4);  SUte  V.  Oberlin  Assoc,  35  O.  S.  358  (1880).  The  mere  judgment  of  for- 
feiture against  a  bank  does  not  ipso  faeto -mTt  a  dissolution  of  the  corporation;  there 
must  first  be  execution  for  the  seizure  of  the  franchise,  before  the  penalties  of  forfeiture 
take  place.  Nevitt  v.  Bank  Port  Gibson,  Smead  and  Mars.  6  (Miss.)  513-63  (1S46). 
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tenements  shall  revert  to  the  person,  or  his  heirs,  who  granted  them  to  the  cor- 
poration: for  the  law  doth  annex  a  condition  to  every  such  gp^nt,  that,  if  the 
corporation  be  dissolved,  the  grantor  shall  have  the  lands  again,  because  the 
cause  of  the  grant  faileth.(/)(58)  The  grant  is,  indeed,  only  during  the  life 
of  the  corporation;  which  may  endure  forever:  but,  when  that  life  is  deter- 
mined by  the  dissolution  of  the  body  politic,  the  grantor  takes  it  back  by 
reversion,  as  in  the  case  of  every  other  grant  for  life.(59)  The  debts  of  s 
corporation,  either  to  or  from  it,  are  totally  extinguished  by  its  dissolu- 
tion;C6o)  so  that  the  members  thereof  cannot  recover,  or  be  charged  with 
them,  in  their  natural  capacities:('«)(6i)  agreeable  to  that  maxim  of  the 
civil  law,  "  «  guid  tiniversitati  debelur,  singulis  non  debetur;  nee,  quod  debet 
universitas  singuli  debenf."{n)(62) 

*  A  corporation  may  be  dissolved,  r.  By  act  of  parliament,  which     P485 
is  boundless  in  its  operations.  (63)     2.  fiy  the  natural  death  of  all  its 
members,  in  case  of  an  aggregate  corporation.  (64)    3.  By  surrender  of  its 


The  subject  of  how  a  forfeiture  of  a  corporate  franchise  may  be  iavoked,  and  the 
consequences  thereof,  are  discnssed  in  this  rase. 

(58)  On  the  dissolution  of  a  corporation,  as  by  the  expiration  of  the  period  of  its  charter, 
the  debts  due  to  and  from  it  are  extiDguislied,  and  it  is  not  in  the  power  of  the  legisla- 
tare,  by  renewing  the  charter,  to  revive  the  liabilities  to  the  corporation.  Commercial 
Bank  v.  Lockwood,  2  Harring.  8.  The  President  of  Port  Gibson  v.  Moore.  13  S.  &  M, 
157.  The  peisonal  property  of  the  corporation  vestsin  the  state,  anil  its  real  e^taie  reverts 
to  its  grantor  and  his  heirs.  Whilt  v.  Campbell,  5  Humph.  38.  After  the  dssolutioD 
of  a  corporation,  the  interests  of  the  several  stockholders  become  equitable  rights  to  « 

Kiportional  share  of  the  assets  after  pajmeut  of  the  debts.     James  v.   WoodrufT,  a 
nio,  574- — Sharswood. 

(59)  But  if  a  corporation  have  granted  over  their  possessions  to  another  before  theit 
dissolution,  they  do  not  return  to  the  donor,  i  Roll.  816.  I,  10,  zo;  nod  vide  the  casef 
collected  in  Bac.  Ahr.  Corp.  J.  If  lands  are  given  to  a  corporate  boiiy  and  it  is  dissolved, 
they  will  revert  to  the  donor  and  not  escheat.     9  Mod.  3)6.— CHITTV. 

S60)  This  rule,  which  was  tolerable  only  so  long  as  few  trading  corporations  exit'ted, 
I  none  were  ilissolved,  bas  long  since  become  obsolete,  and  by  means  of  statutes  and 
the  interposition  of  chancery  comts,  these  mischievous  consequences  are  now,  for  th« 
toost  port  avoided.     1  Sch.  Pers.  Prop.  390  [1  ed.  1884). 

The  dissolutio[i  of  corporatious  and  the  effect  upon  their  corporate  property  is  now 
Wgntated  by  their  charters  or  by  statute.  Upon  the  repeal  of  the  charter  of  a  joint  stock 
corporation,  the  effects  of  the  corporation  are  usually  vested  in  trustees,  for  t'je  coll'CC- 
tioD  of  its  debts  and  the  division  of  its  proper^  and  effects  amongst  the  stockholders, 
after  payment  of  its  debts  and  the  expenses  of  the  trust.  In  such  case  the  rittht  of  a 
Stockholder  to  pass  a  legal  title  to  his  slock  ceases  upon  the  dissolution  of  the  corpora- 
tioii,  and  his  interest  is  reduced  to  a  mere  equitable  right  to  his  distributive  shnre  of  the 
funds  of  the  corporation,  which  he  may  assign  subject  to  all  claims  which  the  corpora- 
tion has  against  him.  In  the  division  he  is  to  be  charged  with  all  debts  due  from  him 
to  the  corporation,  and  his  assisnee,  becoming  such  after  the  dissolution,  takes  his 
Interest  in  the  corporate  funds  subject  to  his  burden;  and  if  such  assignee  or  purrfaaEerbe 
■  debtor  of  the  corporation,  the  distributive  share  purchased  or  assigned  becomes  subject 
to  his  debts  to  the  corporation,  and  remains  so  against  his  assiKnee.  James  v.  Woodruff. 
10  Paige  541;  a  Denio  574:  Angetl  aud  Attiea  on  Corporations  (11  ed.)  1882.  sec.  779;  see 
Drury  v.  Midland  R.  R.  117  Mass.  571;  Bailey  v.  R.  R.  21  Wall  604;  Central  R.  R.  v. 
Georgia,  91  U.  S.  665;  Barkley  v.  Levee  Commissioners,  93  U.  S.  J58;  R.  R.  Co.  V. 
Georgia,^U.  S.  3W. 

(61)  But  a  debt  due  to  a  corporation  still  remains,  though  their  name  is  changed  by  a 
new  charter.     3  I^ev.  338.— ChitTY. 

(63)   ["  Whatever  be  due  to  an  nniversity,  is  not  due  to  each  member  singly;  nor  is  each 


igly  answerable  for  the  debts  due  from  the  university."] 

(Ij^  r    ■  ■  ■  ■    •  ■  ■■     ■  ■ 


{63)  The  kin^  cannot  by  his  prerogative  destroy  a  corporation.  Rex.  v.  Amley,  1 
Term  R.  533,— Chitty. 

(64)  But  if  the  king  makes  a  corporation  consisting  of  twelve  men  to  continue  alway* 
in  ancceasion,  and  when  any  of  them  die  the  others  may  chooae  another  in  his  place,  It 
tnay  be  bo  continued.  Roll.  534.  Bac.  Abr.  tit.  Corp.  G.  But  where  a  corporation  con- 
mM  of  several  distinct  integral  parts,  if  one  of  these  parts  become  extinct,  whether  by 
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franchises  into  the  hands  of  the  king,  which  is  a  kind  of  suicide.  4.  By  for- 
feiture of  its  charter,  through  negligence  or  abuse  of  its  franchises;  in  whkh 
case  thelaw  judges  that  the  body  politic  has  broken  the  condition  upon 
which  it  was  incorporated,  and  thereupon  the  incorporation  is  void, (65) 
And  the  regular  course  is  to  britig  an  information  in  nature  of  a  writ  of  qua 
warranto,  to  i*. qui  re  by  what  warrant  the  members  now  exercise  their  cor- 
porate power,  having  forfeited  it  by  such  and  such  proceedings.  The  exer- 
tion of  this  act  of  law,  for  the  purposes  of  the  state,  in  the  reigns  of  king 
Charles  and  king  James  the  Second,  particularly  by  seizing  the  charter  of 
the  city  of  London,  gave  great  and  just  offence;  though  perhaps,  in  strictness 
of  law,  the  proceedings  in  most  of  tbem  were  suflaciently  regular:  but  the 
judgment  against  that  of  London  was  reversed  by  act  of  parliamentC*))  after 
the  revolution ;  and  by  the  same  statute  it  is  enacted,  that  the  franchises  of 
the  city  of  London  shall  never  more  be  forfeited  for  any  cause  whatsoever. 
And  because,  by  the  common  law,  corporations  were  dissolved,  in  case  the 
mayor  or  head  officer  was  not  duly  elected  on  the  day  appointed  in  the 
charter,  or  established  by  prescription,  it  isnow  provided,  (/)  that  for  the 
future  no  corporation  shall  be  dissolved  upon  that  account;  and  ample  direc- 
tions are  given  for  appointing  a  new  officer  in  case  there  be  no  election,  or  a 
void  one,  made  upon  the  prescriptive  or  charter  day.(66) 

(o)  Slal.  2  W.  and  M.  o.  8.  (p)  Slat  11  Oeo.  I.  C.  4. 


the  <lcatb  of  the  persons  of  whom  it  is  composed,  o: 
atioii  is  dissolved.     jBurr.  i366.  When  au  Integra 

corporation  has  no  power  to  resiore  it  orto  <)o  any  corporate  act,'  the  corporation  is  sc 
diaaolTcd  that  the  crown  may  t>rant  a  new  charter.  3  T.  R.  199.  And  where  the  major 
part  of  an  integral  part  of  a  corporation,  whose  attendance  is  required  at  tHe  election 
or  officers.  \*  gone,  it  opL-rates  as  a  dis;olul:ion  of  the  whole  corporation,  which  hat 
thereby  lost  the  power  of  honling  corporate  assemblies  for  the  purpose  of  filling  np 
vacancies  and  continuing  itself.  3  East,  213.  And  where  tlie  election  of  mayor  was  to 
be  made  by  the  majority  of  an  assembly  composed  oF  several  integral  definite  parts  of  a 
corporatiou  and  other  bargesses  and  inhabitants  for  the  time  being,  it  was  held  that  one 
of  such  definite  integral  parts,  being  reduced  below  its  majority  of  a  proper  number, 
could  no  longer  be  represented  in  such  corporate  assembly,  and  the  whole  corpom- 
tion  was  tbereby  dissolved,  being  no  longer  capable  of  continuing  itself  4  Bast,  17. — 
Carrry, 

(65)  Refusing  or  neglecting  to  choose  such  officers  as  they  are  obliged  to  do  by  their 
charter  is  aground  of  forfeiture.  Carth.  483;  sed  vid.  11  Geo.  I.  c  4.  For  a  fbrfeituRB 
coporation  is  not  dissolved  without  a  judgment  in  a  court  of  law  to  enforce  it;  and  this 
ia  attained  by  scire  facias  or  quo  warranto.  Bac.  Abr.  Corp.  G.  As  to  the  effect  of  this 
judgment,  see  a  T.  R.  jis.    4  T.  R.  122.    2  Kyd.  496.    Bac.  Abr.  Corp.  G.— CHmrY, 

166)  A  private  corporation  aggregate  may  be  dissolved  by  the  death  of  all  its  memben, 
or  by  the  loss  of  an  integral  Dart  when  it  19  rendered  unable  to  do  any  corporate  actor 
to  restore  itself  by  a  new  election;  or  it  may  be  dissolved  by  a  surrender  of  its  franchiKS 
to  the  State,  or  its  assent  to  an  act  of  the  legislature  repealing  the  charter.  It  may  also 
be  dissolved  by  a  forfeiture  of  its  charter,  tbroi^gh  abuse  or  neglect  of  its  frnochiaes,  as 
ifforcondition  broken;  but  not  every  non-user  is  sufficient  ground  of  forfeiture.  Where 
dissolved  by  eitlier  of  the  two  former  methods,  no  judgtnent  of  dissolution  is  necesMiy; 
but  where  there  is  an  existing  corporation,  capable  of  acting,  which  has  been  guilty  of 
such  neglect  or  abuiie  of  its  franchises,  or  of  the  powers  committed  to  its  tmst,  as  to 
amount  to  a  cause  of  forfeiture,  such  forfeiture  must  be  judicially  ascertained  and  de- 
clared. Canal  Co.  v.  Railroad  Co.,  4  Gill  &  Johns.  [.  Arthur  v.  Bank,  9  S.  &  M.  3^ 
By  common  lawaforfeiture  of  charter  can  only  be  exacted  inacourtnf  lawbyfmryiuiar 
or  quo  warranto.  Slate  v.  Merchants  Insurance  &  Trust  Co.,  8  Hnmpb.  235.  An  act 
of  incorporation  being  a  compact  between  the  State  and  the  corporators,  it  seems  that 
the  corporation  cannot  dissolve  itself  by  its  own  act  merely,  and  that  a  dissolution  cm 
only  be  effected  by  the  assent  of  both  the  parties  to  the  compact,  or  by  the  judgment  of 
a  court  of  competent  jurisdiction.  Town  V.  Bank,  a  Doug,  530,  Norris  v.  Smithville,  I 
Swan,  164. — Srarswoos. 

The  origin  of  our  modem  corporations  and  joint  stock  companies  does  not  dale  front 
the  Monasteries  prior  to  and  during  the  reign  of  Henry  VIII.  as  one  would  nattmllT 
think,  bat  from  the  organization  of  the  East  India  Company  below  set  forth,  and  itseea** 
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•trange  that  the  antbor  should  btive  said  nothing  on  this  aabjcct,  although  Bourishitiig 
trade  companies,  insurance  companies,  and  corporations  wherein  persons  derived  their 
voting  power  by  owning  stock,  existed  in  England  during  his  life  time. 

The  East  India  Company  which  was  incorporated  in  1600  was  originally  similar  in 
fonn  to  many  other  trading  companies  in  which  each  member  traded  with  his  own  cap- 
ital, but  according  lo  rules  laid  down  for  the  common  convenience  of  all  who  were  carry- 
ing on  ft  legitimate  trade  with  foreign  countries;  but  esL'h  voyage  of  the  East  India 
Company  was  on  a  separate  joint  stoclc.  to  which  such  of  the  members  as  wished  might 
contribute.  Its  early  history  shows  us  an  interesting  transition;  for  the  members  at  first 
took  shares  in  each  voyage,  just  as  merchants  had  combined  for  shipping  ventures  from 
time  immemorial.  Bach  iteparate  voyage  was  on  a  joint  stock,  and  tne  members  were  very 
particular  in  framing  rules  against  private  trading  by  any  of  their  factors.  But  in  1612 
a  change  took  place  which  increased  the  importance  of  the  directors  (Mill,  History 
of  British  India  I,  33);  instead  of  having  different  funds,  separately  subscribed  to  and 
managed  for  each  voyage,  the  company  determined  to  have  one  joint  stock  only,  and 
that  the  aggregate  fund  then  subscribed  should  be  managed  officially  by  the  governor 
and  directors.  This  was  an  important  change  in  form,  but  after  the  first  voyage  very 
great  difficulty  was  experienced  in  obtaining  subsequent  subscriptions.  The  regulated 
companies  corresponded  to  such  bodies  as  Lloyd's  or  the  Stock  Exchange;  the  joint  stock 
to  the  London  and  North  Western  or  any  other  railway  company.  There  had  been  a 
joint  stock  bank  of  the  Levant  Company  for  trading  to  the  Morea,  The  Canary  mer- 
chants, incorporated  by  Charles  II.,  also  bad  a  joint  stuck;  but  the  two  great  companies 
which  enjoyed  this  constititution  were  the  Royal  African  Company  ana  the  East  India 
Company.  The  Guinea  Company  never  obtained  parliamentary  sanction,  but  it  had  an 
important  place  in  the  history  of  English  commerce.  The  East  India  Company  was 
re-established  as  a  joint  stock  affair  in  1657;  King  Charles  gave  them  every  encourage- 
ment and  ample  privileges,  which  included  the  power  to  suppress  interlopers  and  to 
exercise  government  in  India.  Fire  insurance  companies  were  first  institute  in  16S1  in 
London,  during  the  mayoralty  of  Sir  Robert  Clayton.  Growth  of  English  Indnstry  and 
Commerce;  Cunningham  (1S93)  vol.  Moderu  Times,  pp.  aj,  124,  163,  335, 
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CHAPTER  I. 
OF  PROPERTV,  IN  GBNERAL. 

The  former  boot  of  these  commentaries  having  treated  at  large  of  the  jura 
personarum,  or  such  rights  and  duties  as  are  annexed  to  the  persons  of  men, 
the  objects  of  our  inquiry  in  this  second  book  will  be  the  jura  rerum,  or  those 
rights  which  a  man  may  acquire  in  and  to  such  external  things  as  are  uncon- 
nected with  his  person. (i)  These  are  what  the  writers  in  natural  law  style 
the  rights  of  dominion,  or  property,  concerning  the  nature  and  original  of 
which  I  shall  first  premise  a  few  observations,  before  I  proceed  to  distribute 
and  consider  its  several  objects, 

*There  is  nothing  which  so  generally  strikes  the  imagination,  and  [*2 
engages  the  affections  of  mankind,  as  the  right  of  property ;  or  that  sole 
and  despotic  dominion  which  one  man  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the  right  of  any  other  individual  in 
the  universe. (2)  And  yet  there  are  very  few  that  will  give  themselves  the 
trouble  to  consider  the  original  and  foundation  of  this  right.  Pleased  as  we 
are  with  the  possession,  we  seem  afraid  to  look  back  to  tiie  means  by  which 
it  was  acquired,  as  if  fearful  of  some  defect  in  our  title;  or  at  best  we  rest 
satisfied  with  the  decision  of  the  laws  in  our  favor,  without  examining  the 
reason  or  authprity  upon  which  those  laws  have  been  built.     We  think  it 

(1)  Goodeve's  Hodem  Law  of  Real  Property  6  {3  ed.  i^i). 

(2)  Freeman  on  Co-tenancy  and  Partition  \a  (ad  ed.  1886).  1  Barbour'B  Rjghta  of  Per- 
sons and  Property  86  (-890).  Thomas's  Universal  Jurispnidcnce  25  (3  ed.  1829).  The 
n0A  of  eiclusive  enjoyment  by  some  one  individual,  of  portions  of  what  might  at  first 
seem  a  common  hentage — the  earth  and  its  products — is  too  well  settled  as  an  elemen- 
tary principle  in  the  organiiation  of  society  to  render  it  necessary  to  go  behind  the 
ample  fact  itself  in  discussing  its  laws,  i  Washburn  on  Real  Property  (5  ed.  1887)  i-a. 
One  man  may  not  lawfully  for  his  own  pleasure  or  convenience  make  use  of  or  mter- 
fere  with  the  property  of  another  without  his  permission.  Bruch  n.  Carter,  3  Vroom  {ja 
N.j.)  554.  5f>a  (1867).  The  right  of  property  extends  not  only  to  its  corpus,  but  to  its 
ordinary  and  essential  characteristics,  of  which  the  right  of  sale  is  one.  People  v. 
Toynbee,  ao  Barb.  168,  aJ5  (N.  Y.  1855). 
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enough  that  our  title  is  derived  by  the  grant  of  the  former  proprietor,  by 
descent  from  our  ancestors,  or  by  the  last  will  and  testament  of  the  dying 
owner;  not  caring  to  reflect  that  (accurately  and  strictly  speaking)  there  is 
no  fotindation  in  nature  or  in  natural  law,  why  a  set  of  words  upon  parchment 
should  convey  the  dominion  of  land:  why  the  son  should  have  a  right  to 
exclude  Ms  fellow-creatures  from  a  determinate  spot  of  ground,  because  his 
father  had  done  so  before  him;  or  why  the  occupier  of  a  particular  field  or  of 
a  jewel,  when  lying  on  his  death-bed,  and  no  longer  able  to  maintain  posses- 
sion, should  be  entitled  to  tell  the  rest  of  the  world  which  of  them  should 
enjoy  it  after  him.  These  inquiries,  it  must  be  owned,  would  be  useless  and 
even  troublesome  in  common  life.  It  is  well  if  the  mass  of  mankind  will 
obey  the  taws  when  made,  without  scrutinizing  too  nicely  into  the  reason 
for  making  them.  But,  when  law  is  to  be  considered  not  only  as  a  matter 
of  practice,  but  also  as  a  rational  science,  it  cannot  be  improper  or  useless  to 
examine  more  deeply  the  rudiments  and  grounds  of  these  positive  constitu- 
tions of  society. 

In  the  beginning  of  the  world,  we  are  informed  by  holy  writ,  the  all- 
bountifiil  Creator  gave  to  man  "dominion  o\'er  all  the  earth,  and  over  the 

fisii  of  the  sea,  and  over  the  fowl  of  the  air,  and  over  every  living  thing 
♦3]     that  moveth  *upon  the  earth."(a)    This  is  the  only  true  and  solid 

foundation  of  man's  dominion  over  external  things,  whatever  airy 
metaphysical  notions  may  have  been  started  by  fanciful  writers  upon  this 
subject.  The  earth,  therefore,  and  all  things  therein,  are  the  general  property 
of  all  mankind,  exclusive  of  other  beings,  from  the  immediate  gift  of  the 
Creator.  And,  while  the  earth  continued  bare  of  inhabitants,  it  is  reasonable  to 
suppose  that  all  was  in  common  among  them,  and  that  every  one  took  from 
the  public  stock  to  his  own  use  such  things  as  his  immediate  necessities  required. 
These  general  notions  of  property  were  then  sufficient  to  answer  all  the 
purposes  of  human  life;  and  might  perhaps  stilt  have  answered  them  had  it 
t)een  possible  for  mankind  to  have  remained  in  a  state  of  primeval  simplicity: 
as  may  be  collected  from  the  manners  of  many  American  nations  when  first 
discovered  by  the  Europeans;  and  from  the  ancient  method  of  living  among 
the  first  Europeans  themselves,  if  we  may  credit  either  the  memorials  of  them 
preserved  in  the  golden  age  of  the  poets,  or  the  uniform  accounts  givtn  by 
histQriansof  those  times,  wherein  "  erant  omnia  communia  et  indivisa  omnibus, 
velkH  unum  cunctis  patrimonium  esset."{b){^)  Not  that  this  communion  of 
goods  seems  ever  to  have  been  applicable,  even  in  the  earliest  stages,  to 
aught  but  the  sub^lance  of  the  ttiing;  nor  could  it  t>e  extended  to  the  use  of 
it.  For,  by  the  law  of  nature  and  reason,  he,  who  first  tiegan  to  use  it, 
acquired  therein  a  kind  of  transient  property,  tl^t  lasted  so  long  as  he  was 
using  it,  and  no  longer:(c)  or,  to  speak  with  greater  precision,  the  right  of 
possession  continued  for  the  same  time  only  that  the  acloi  possession  lasted.  (4) 
Thus  the  ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular;  yet  whoever  was  in  the  occupation  of  any 
determined  spot  of  it,  for  rest,  for  shade,  or  the  like,  acquired  for  the  time  a 
sort  of  ownership,  from  which  it  would  have  been  unjust,  and  contrary  to 

the  law  of  nature,  to  have  driven  him  by  force:  but  the  instant  that  he 
*4]     ^quitted  the  use  or  occupation  of  it,  another  might  seize  it,  without 

(a)  OeD.  L  28.  (»)  Joatln.  I.  U,  c  1.  (e)  Barbeyr.  Puff.  1.  4,  c.  4. 

(3)  ["  All  things  were  common  and  undivided,  a3  if  there  were  but  one  patrimony  foi 
them  all."] 

(4)  When  things  that  may  become  property  from  being  appropriated  are  the  property 
-t  nr.K«j»  <k.  gjgj  finder  may  reduce  "• —  '"  — ~-~~ —   ™.l.i_I.  ;-  _ 1  .i„._    ._j 

e  of  title  by  occupancy  ii 
a  Ark.  499,  501  (1861). 
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injustice.  Thus  also  a  vine  or  other  tree  might  be  said  to  be  in  common, 
as  all  men  were  equally  entitled  to  its  produce;  and  yet  any  private 
individual  might  gain  the  sole  property  of  the  fruit,  whidi  he  had  gathered 
for  his  own  repast.  A  doctrine  well  illustrated  by  Cicero,  who  compares  the 
world  to  a  great  theatre,  which  is  conmion  to  the  public,  and  yet  the  place 
which  any  man  has  taken  is  for  the  time  his  own.(rf)(5). 

But  when  mankind  increased  in  number,  craft,  and  ambition,  it  became 
necessary  to  entertain  conceptions  of  more  permanent  dominions;  and  to  appro- 
priate to  individuals  not  the  immediate  use  oaly ,  hut  the  very  su6s/ance  of 
the  thing  to  be  used.  (6)  Otherwise  innumerable  tumults  must  have  arisen, 
and  the  good  order  of  the  world  be  continually  broken  and  disturbed,  while 
a  variety  of  persons  were  striving  who  should  get  the  first  occupation  of  the 
same  thing,  or  disputing  which  of  them  had  actually  gained  it.  As  humafi 
life  also  grew  more  and  more  refined,  abundance  of  conveniences  were  devised 
to  render  it  more  easy,  commodious,  and  agreeable;  as,  habitations  forsheltef 
and  safety,  and  raiment  for  warmth  and  decency.  But  no  man  would  be  at 
the  trouble  to  provide  either,  so  long  as  he  had  only  an  usufractuary  property 
in  them,  which  was  to  cease  the  instant  that  he  quitted  possession;  if,  as  soon 
as  he  walked  out  of  his  tent,  or  pulled  off  his  garments,  the  next  stranger 
who  came  by  would  have  a  right  to  inhabit  the  one,  and  to  wear  the  other. 
In  the  case  of  habitations  in  particular,  it  was  natural  to  observe,  that  e^'en 
the  brute  creation,  to  whom  every  thing  else  was  in  common,  maintained  a 
kind  of  permanent  property  in  their  dwellings,  especially  for  the  protection 
of  their  young;  that  the  birds  of  the  air  had  nests,  and  the  beasts  of  the  fidd 
had  caverns,  the  invasion  of  which  they  esteemed  a  very  flagrant  injustice, 
and  would  sacrifice  their  lives  to  preserve  them.  Hence  a  property  was  soon 
established  in  every  man's  house  and  home-staH:  which  seem  to  have 
been  originally  mere  *temporary  huts  or  movable  cabins,  suited  to  the  [*s 
design  of  Providence  for  more  speedily  peopling  the  earth,  and  suited 
to  the  wandering  life  of  their  owners,  before  any  extensive  property  in  the 
soil  or  ground  was  established.  And  there  can  be  no  doubt,  but  that  mova- 
bles of  every  kind  became  sooner  appropriated  than  the  permanent  substantial 
soil:  partly  because  they  were  more  susceptible  of  a  long  occupancy,  which 
might  be  continued  for  mouths  together  without  any  sensible  interruption, 
and  at  length  by  usage  ripen  into  an  established  right ;  but  principally  because 
few  of  them  could  be  fit  for  use,  till  improved  and  ameliorated  by  the  bodily 
labor  of  the  occupant,  which  bodily  labor,  bestowed  upon  any  subject  which 
before  lay  in  common  to  all  men,  is  universally  allowed  to  give  the  fairest  and 
most  reasonable  title  to  an  exclusive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  therefore  a  more  early 
consideration.  Such  as  were  not  contented  with  the  spontaneous  product  of 
the  earth,  sought  for  a  more  solid  refreshment  in  the  fiesh  of  beasts,  which 
they  obtained  by  hunting.  But  the  frequent  disappointments  incident  to 
that  method  of  provision,  induced  them  to  gather  together  such  animals  as 

(d)  Qucnudmoduin  Oeairum,  am  commune  tU,  ttete  lonten  diet  nolal  <fw  tne  turn  lonan  oum  ouKnic  eeat 

(5)  According  to  the  more  recent  writers,  the  first  form  of  property  was  the  owaership 
in  cotnmoD  of  families  and  tribes,  from  which  ownership  in  aeveraltj  came  as  a  later 
development.     Personal  Property,  Brantly  8134  (1891). 

(6)  The  theory  of  the  origin  of  private  property  set  forth  in  the  text,  while  no  very 
definite  objection  can  be  made  to  it,  is  purely  speculative.  Our  age  is  more  interested  in 
facts.  The  English  student  interested  in  the  subiect  is  advised  to  consult  the  works  of 
Maine,  Sir  H.  S.,  "Ancient  I^w."  and  Early  Law  and  Custom,  especially  chap.  vii. 
Lnbbock,  Sir  Jno.,  '' Prehistoric  Times,"  and  "OriKin  of  Civilization."  Spencei\  H., 
Principles  of  Sociology,  vol.  i, part  3.  Heam.Wm.E.,  "The  AryanHousehold."  PiiBtet 
de  Coulanges,  "  The  Andent  City."    Lyall,  Sir  A.  C,  "  Asiatic  Studies." 
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were  of  a  more  tame  and  sequacious  nature,  and  to  establish  a  permanent 
property  in  their  flocks  and  herds,  in  order  to  sustain  themselves  in  a  less 
precarions  manner,  partly  by  the  milk  of  the  dams,  and  partly  by  the  flesh 
of  the  young.  The  support  of  these  their  cattle  made  the  article  of  water 
also  a  very  important  point.  And  therefore  the  book  of  Genesis  (the  most 
venerable  monument  of  antiquity,  considered  merely  with  a  view  to  historj-) 
will  fiimish  us  with  frequent  instances  of  violent  contentions  concerning 
wells;  the  exclusive  property  of  which  appears  to  have  been  established  in 
the  first  digger  or  occupant,  even  in  such  places  where  the  ground  and  her- 
bage remained  yet  in  common.  Thus  we  find  Abraham,  who  was  but  a 
sojourner,  asserting  his  right  to  a  well  in  the  country  of  Abimelech,  and 
exacting  an  oath  for  has  security,  '  *  because  he  had  digged  that  well. '  \e) 
*6]  And  Isaac,  *about  ninety  years  afterwards,  reclaimed  that  as  his  father's 
property,  and  after  much  contention  with  the  Philistines  was  suffered 
to  enjoy  it  in  peace.  (/) 

All  this  while  the  soil  and  pasture  of  the  earth  remained  still  in  common  as 
before,  and  open  to  every  occupant:  except  perhaps  in  the  neighborhood  of 
towns,  where  the  necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more  readily  complied 
with.  Otherwise,  when  the  multitude  of  men  and  cattlehad  consumed  every 
convenience  on  one  spot  of  ground,  it  was  deemed  a  natural  right  to  seize 
upon  and  occupy  such  other  lands  as  would  more  easily  supply  their  necessi- 
ties. This  practice  is  still  retained  among  the  wild  and  uncultivated  nations 
that  have  never  been  formed  into  civil  states,  like  the  Tartars  and  others  in 
the  east;  where  the  climate  itself,  and  the  boundless  extent  of  their  territory, 
conspire  to  retain  them  still  in  the  same  sav^;e  state  of  vagrant  liberty,  which 
was  universal  in  the  earliest  ages,  and  which,  Tacitus  informs  us,  continued 
among  the  Germans  till  the  decline  of  the  Roman  empire.  (^)  We  have  also 
a  striking  example  of  the  same  kind  in  the  history  of  Abraham  and  his  nephew 
Lot.(A)  When  their  joint  substance  became  so  great  that  pasture  and  other 
conveniences  grew  scarce,  the  natural  consequence  was,  that  a  strife  arose 
between  their  servants;  so  that  it  was  no  longer  practicable  to  dwell  together. 
This  contention  Abraham  thus  endeavored  to  compose: — "  Let  there  be  no 
strife,  I  pray  thee,  between  thee  and  me.  Is  not  the  whole  land  before  thee  ? 
Separate  thyself,  I  pray  thee,  from  me.  If  thou  wilt  take  the  left  hand,  then 
I  will  go  to  the  right;  or  if  thou  depart  to  the  right  hand,  then  I  will  go  to 
the  left."  This  plainly  implies  an  acknowledged  right,  in  either,  to  occupy 
whatever  ground  he  pleased,  that  was  not  preoccupied  by  other  tribes.  "And 
Lot  lifted  up  his  eyes,  and  beheld  all  the  plain  of  Jordan,  that  it  was  well  watered 
everywhere,  even  as  the  garden  of  the  Lord.  Then  Lot  choose  him  all  the  plain 
of  Jordan ,  and  journeyed  east ;  and  Abraham  dwelt  in  the  land  of  Canaan. ' ' 
*7l  *Upou  the  same  principle  was  founded  the  right  of  migration,  or  send- 
ing colonies  to  find  out  new  habitations  when  the  mother-country  was 
overcharged  with  inhabitants;  which  was  practiced  as  well  by  the  Phoenicians 
and  Greeks,  as  the  Germans,  Scythians,  and  other  northern  people.  And,  so 
long  as  it  was  confined  to  the  stocking  and  cultivation  of  desert  uninhabited 
countries,  it  kept  strictly  within  the  limits  of  the  law  of  nature.  But  how 
far  the  seizing  on  countries  already  peopled,  and  driving  out  or  massacring 
the  innocent  and  defenceless  natives,  merely  because  they  differed  from  their 
invaders  in  language,  in  religion,  in  customs,  in  government,  or  in  color; 
how  far  such  a  conduct  was  consonant  to  nature,  to  reason,  or  to  Christianity, 
deserved  well  to  be  considered  by  those  who  have  rendered  their  names  im- 
mortal by  thus  civilizing  mankind. 


■t  Geo.  xzL  ao.  kt«lT,  In  different  puts,  u  a  (oddUId.  pUln,  ( 

r )  Gen.  iivl.  Ift.  IS,  etc.  eroTe  pleued  tbem.] 

tL  diwrH ;  Id  font,  tit  nminu,  iK  {h)  Geo.  c.  ziU. 

v.  Qerm.  IS.   [The;  dwelt  Bepu> 
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As  the  world  by  degrees  grew  more  populous,  it  daily  became  more  diffi- 
cult to  find  out  new  spots  to  inhabit,  without  encroaching  upon  former  occu- 
pants: and,  by  constantly  occupying  the  same  individual  spot,  the  fruits  of 
the  earth  were  consumed,  and  its  spontaneous  produce  destroyed,  without 
any  provision  for  future  supply  or  succesdon.  It  therefore  became  necessary 
to  pursue  some  regular  method  of  providing  a  constant  subsistence;  and  this 
necessity  produced,  or  at  least  promoted  and  encouraged,  the  art  of  agricul- 
ture. And  the  art  of  agriculture,  by  a  regular  connection  and  consequence, 
introduced  and  established  the  idea  of  a  more  permanent  property  in  the  soil 
than  had  hitherto  been  received  and  adopted.  It  was  clear  that  the  earth 
would  not  produce  her  fruits  in  sufficient  quantities  without  the  assistance  of 
tillage;  but  who  would  be  at  the  pains  of  tilling  it,  if  another  might  watch 
an  opportunity  to  seize  upon  and  enjoy  the  product  of  his  industry,  art,  and 
labor  ?  Had  not  therefore  a  separate  property  in  lands  as  well  as  movables 
been  vested  in  some  individuals,  the  world  must  have  continued  a  forest,  and 
men  have  been  mere  animals  of  prey,  which,  according  to  some  phil- 
osophers, is  the  genuine  state  of  nature.  ♦Whereas  now  (so  graci-  [*8 
ously  has  Providence  interwoven  oiu-  duty  and  our  happiness  together) 
the  result  of  this  very  necessity  has  been  the  ennobling  of  the  human  spedes, 
by  giving  it  opportunities  of  improving  its  rational  faculties,  as  well  as  of 
exerting  its  natural.  Necessity  begat  property;  and,  in  order  to  insure  that 
property,  recourse  was  had  to  civil  society,  which  brought  along  with  it  a 
long  train  of  inseparable  concomitants, — states,  government,  laws,  punish- 
ments, and  the  public  exercise  of  religious  duties.  Thus  connected  blether, 
it  was  found  that  a  part  only  of  society  was  sufficient  to  provide,  by  their 
manual  labor,  for  the  necessary  subsistence  of  all;  and  leisure  was  given  to 
others  to  cultivate  the  human  mind,  to  invent  useful  arts,  and  to  lay  the 
foundations  of  science. 

The  only  question  remaining  is,  how  this  property  became  actually 
invested,  or  what  it  is  that  gave  a  man  an  exclusive  right  to  retain  in  a 
permanent  manner  that  specific  land,  which  before  belonged  generally  to  every- 
body, but  particularly  to  nobody.  And,  as  we  before  observed  that  occu- 
pancy gave  tiie  right  to  the  temporary  use  of  the  soil,  so  it  is  agreed  upon 
all  hands,  that  occupancy  gave  also  the  original  right  to  the  permanent 
property  In  the  substance  of  the  earth  itself ;(?)  which  excludes  every  one  else 
but  the  owner  from  the  use  of  it.  There  is  indeed  some  difference  among  the 
writers  on  natural  law  concerning  the  reason  why  occupancy  should  convey 
this  right,  and  invest  one  with  this  absolute  property:  Grotius  and  Puffendorf 
insisting  that  this  right  of  occupancy  is  founded  on  a  tacit  and  implied  assent 
of  all  manlcind  that  the  first  occupant  should  become  the  owner;  and  Bar- 
beyrac,  Titius,  Mr.  I,ocke,  and  others,  holding  that  there  is  no  such  implied 
assent,  neither  is  it  necessary  that  there  should  be;  for  that  the  very  act  of 
occupancy  alone,  being  a  degree  of  bodily  labor,  is,  from  a  principle  of 
natural  justice,  without  any  consent  or  compact,  sufficient  of  itself  to  gain  a 
title, — a  dispute  that  savors  too  much  of  nice  and  scholastic  refinemeut.(8) 


(S)  Mr.  Loc^esajB  "thatthelaborof  a  man's  body  and  the  work  of  tiis  nanda  we  may 
■ay  are  properly  hia.  Whatsoever  then  be  retnoresout  of  the  state  that  nature  hath  pro- 
vided and  left  it  in,  he  hath  mixed  his  labor  with,  end  joined  to  it  something  that  is  hi* 
own,  and  thereby  makes  it  his  property."     On  Govt.  c.  5. 

But  this  flmiment  seems  to  be  a  petiiio  principii;  JBe^ng  the  question)  for  mi^nK 
labor  with  a  Uiing  can  signify  only  to  make  an  alteration  in  its  shape  or  form;  and  if  I 
bad  a  right  to  the  substance  before  any  labor  was  bestowed  upon  it,  tbat  right  still  adbcrca 
to  all  that  remains  of  the  substance,  whatever  changes  it  may  have  undergone.  If  I  had 
no  ri^ht  before,  it  is  clear  tbat  I  have  none  after;  and  we  have  not  advanced  a  nngl^  step 
by  this  demonstratioa. 
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However,  1x>th  sides  agree  in  this,  that  occupancy  is  the  thing  by  which  the 

title  was  in  &ct  originally  gained;  every  man  seizing  to  his  own  con- 

*9]     tinned  *use  such  spots  of  ground  as  he  found  most  agreeable  to  his 

own  convenience,  provided  he  found  them  unoccnpi^   t^  any  one 

else.(9) 

Property,  both  in  lands  and  movables,  being  thus  originally  acquired  by 
the  first  taker,  which  taking  amounts  to  a  declaration  that  he  intends  to 
appropriate  the  thing  to  his  own  use,  it  remains  in  him,  by  the  principles  of 
universal  law,  till  sudi  time  as  he  does  some  other  act  which  shows  an  inten- 
tion to  abandon  it;(io)  for  then  it  becomes,  naturally  speaking,  publid 
furis(ii')  once  more,  and  is  liable  to  be  ^gain  appropriated  by  the  next  occu- 
pant. So  if  one  is  possessed  of  a  jewel,  and  casts  it  into  the  sea  or  a  public 
highway,  this  is  such  an  express  dereliction,  that  a  property  will  be  vested 
in  the  first  fortunate  finder  that  will  seize  it  to  his  own  use.(i3)  But  if  he 
hides  it  privately  in  the  earth,  or  other  secret  place,  and  it  is  discovered,  the 
finder  acquires  no  property  therein;  for  the  owner  hath  not  by  this  act 
declared  any  intention  to  abandon  it,  but  rather  the  contrary:  and  if  he  loses 
or  drops  it  by  accident,  it  cannot  be  collected  &om  thence  that  he  designed 
to  quit  the  possession;  and  therefore  in  such  a  case  the  property  still  remains 
in  the  loser,  who  may  claim  it  again  of  the  finder.  And  this,  we  may 
remember,  is  the  doctrine  of  the  law  of  England  with  relation  to  treasure 
trove.(0(i3) 

(0  Seebookl.  p.29fi. 

The  account  of  Grotina  and  Pofiendorf,  who  muntsin  that  the  origin  and  inviolability 
of  property  are  founded  upon  a  tacit  promise  or  compact,  and  therefore  we  cannot  invaide 
another'a  property  without  a  violation  of  a  promise  or  a  breach  of  good  (aith,  seems 
equally,  or  more,  supeifluous  and  inconclusive. 

There  appears  to  oe  juat  the  same  necessity  to  call  in  the  aid  of  a  promise  to  account 
for  or  enforce  every  other  moral  obligation,  and  to  say  that  men  are  bound  not  to  beat  or 
murder  each  other  because  they  have  promised  not  to  do  so.  Men  are  bonnd  to  fiilfil 
their  contracts  and  engagements,  because  society  could  not  otherwise  exist;  men  are 
bound  to  refrain  from  another's  property,  because  likewise  society  could  not  otherwiic 
exist.     Nothing  therefore  is  gain^  by  resolving  one  obligation  into  tbe  other. 

But  how  or  when,  then,  does  property  commence  ?  I  conceive  no  better  answer  can  be 
given  than  by  occupancy,  or  when  anything  is  aepaiated  for  private  use  from  the  common 
stores  of  nature.  This  is  agreeable  to  the  reason  and  sentiments  of  mankind  prior  to  all 
civil  establishments.  When  an  untutored  Indian  has  set  before  him  the  fruit  which  he 
has  plucked  from  the  tree  that  protects  him  from  the  heat  of  the  sun,  and  tbe  shell  of 
water  raised  from  the  fountain  that  spriuKS  at  his  feet, — if  he  is  driven  by  any  daring 
intruder  from  ibis  repast,  so  easy  to  be  replaced,  he  instantly  feels  and  resents  the  viola- 
tion of  that  law  of  property  which  nature  herself  haa  written  opon  the  hearts  of  all 
manki  nd. — C  H  a  isn  a  n  . 

Those  who  wish  to  read  more  iftodem  works  treating  of  this  subject  ma^  obtain 
much  information  from  Holmes  on  the  Common  Law  and  Pollock  on  Possession. 

(9)  All  the  writers  on  international  law  concur  in  the  doctrine  thatactual  occupann'  is 
essential  to  perfect  the  title  to  land  newly  discovered  and  vacant  Puff.  1.  4,  c.  4.  Vat 
1.  I,  c.  15.  Grotius,  1.  I,  c.  3.  It  is  important  to  remark  that,  so  far  at  least  as  regards 
land,  the  first  discoverer  and  occupant  acquires  no  title  to  himself,  but  to  the  nation  to 
which  he  belong  or  under  whose  na^  he  sails.  AH  private  property  in  land  is  derived 
from  the  sovereign  of  the  country,  either  directly  or  remotely.  Among  the  aboriginal 
inhabitants  of  North  America  there  was  no  private  property  inland;  but  tbe  territory  or 
hunting-grounds  belonged  to  the  tribe,  whoalone  had  the  power  to  dispose  of  them.  In 
the  conf^eracy  of  the  Six  Nations,  this  power  was  vested  in  the  general  conncil-Gre,  so 
that  the  separate  tribes  had  no  right  to  sell  or  transfer.  Something  like  this  is  discover- 
able in  the  earliest  accounts  we  have  of  the  laws  of  the  savage  inhabitants  of  ancient 
Europe.  Property  in  land  was  first  in  the  nation  or  tribe,  and  the  right  of  the  individual 
occupant  was  merely  usufructuary  and  temporary,    a  Kent's  Com.  330. — Sharswood, 

(10)  I  Pingrey  on  Real  Proper^,  a8  (1895), 
(n)  [Of  public  right] 

(11)  States.  Taylor,  3  Dutch.  I17,  ui  (N.  |.  1858). 

(13)  The  finder  of  anything  casually  lost  is  its  rightful  occupant  against  all  but  the 
true  owner.     Eads  v.  Brazleton,  23  Ark.  499,  501  (1861). 
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But  this  method  of  one  man's  abandoning  bis  property,  and  another  seiz* 
ing  the  vacant  possession,  however  well  founded  in  theory,  could  not  long 
subsist  in  fact.  It  was  calculated  merely  for  the  rudiments  of  civil  society, 
and  necessarily  ceased  among  the  complicated  interests  and  artificial  refine- 
ments of  polite  and  establi^ed  governments.  In  these  it  was  found,  that 
what  became  inconvenient  or  useless  to  one  man,  was  highly  convenient  and 
useful  to  another,  who  was  ready  to  give  in  exchange  for  it  some  equivalent 
that  was  equally  desirable  to  the  former  proprietor.  Thus  mutual  conven- 
ience introduced  commercial  traffic,  and  the  reciprocal  transfer  of  prop- 
erty by  sale,  grant,  or  conveyance;  which  *may  be  considered  either  [*io 
as  a  continuance  of  the  original  possession  which  the  first  occupant 
had,  or  as  an  abandoning  of  the  thing  tiy  the  present  owner,  and  an  immedi- 
ate successive  occupancy  of  the  same  by  the  new  proprietor.  The  voluntary 
dereliction  of  the  owner,  and  delivering  the  possession  to  another  individual, 
amount  to  a  transfer  of  the  property:  the  proprietor  declaring  his  intention 
no  longer  to  occupy  the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the  other  light,  if  I  agree 
to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of  conveyance  is  an  evi- 
dence of  my  intending  to  abandon  the  property;  and  Titius,  being  the  only  or 
first  man  acquainted  with  such  my  intention,  Immediately  steps  in  and  seizes 
the  vacant  possession:  thus  the  consent  expressed  by  the  conveyance  gives 
Titius  a  good  right  against  me;  and  possession,  or  occupancy,  confirms  that 
right  against  all  the  world  besides.  (14) 

The  most  universal  and  effectual  way  of  abandoning  property,  is  by  the 
death  of  the  occupant:  when,  both  the  actual  possession  and  intention  of 
keeping  possession  ceasing,  the  property  which  is  founded  upon  such  posses- 
sion and  intention  ought  also  to  cease  of  course.  For,  naturally  speaking, 
the  instant  a  man  ceases  to  be,  he  ceases  to  have  any  dominion:  else,  if  he 
had  a  right  to  dispose  of  his  acquisitions  one  moment  beyond  his  life,  he 
would  also  have  a  right  to  direct  their  disposal  for  a  million  of  ages  after 
him:  which  would  be  highly  absurd  and  inconvenient.  All  property  must 
therefore  cease  upon  death,  considering  men  as  absolute  individuals,  and 
unconnected  with  dvil  society:  for,  then,  by  the  principles  before  established, 
the  next  immediate  occupant  would  acquire  a  right  in  all  that  the  deceased 
possessed.  But  as,  under  civilized  governments,  which  are  calculated  for 
the  peace  of  mankind,  such  a  constitution  would  be  productive  of  endless 
disturbances,  the  universal  law  of  almost  every  nation  (which  is  a  kind  of 
secondary  law  of  nature)  has  either  given  the  dying  person  a  power  of  con- 
tinuing bis  property,  by  disposing  of  his  possessions  by  will;  or,  in  case  he 
neglects  to  dispose  of  it,  or  is  not  permitted  to  make  any  disposition 
'^at  all,  the  municipal  law  of  the  country  then  steps  in,  and  declares  [*ii 
who  shall  be  the  .successor,  representative,  or  heir  of  the  deceased;  that 
is,  who  alone  shall  have  a  right  to  enter  upon  this  vacant  possession,  in  order  to 
avoid  that  confiision  which  its  becoming  again  common  wonld(A)  occasion. 
And  fiuther,  in  case  no  testament  be  permitted  by  the  law,  or  none  be  made, 

{i)  It  ii  prInclpallT  to  prsveul  imj  Tsoncy  of  the  Inbeiitsnce  does  not  to  properir  descend,  H 
poaBcnloo  that  tne  gItII  lav  con^era  btlier  And  cooUnue  in  tbe  bauds  ol  the  nimvor.  JJ'.  28, 3, 11. 
■on  u  one  penon ;  ao  tb&t,  npon  Uie  death  of  either, 

(14)  Upon  whatever  principle  the  right  of  property  ia  founded,  the  power  of  giving 
and  transferring  seems  to  follow  as  a  natural  consequence:  if  the  hunter  and  the  fisher- 
man exctaanfie  the  produce  of  their  toils,  no  one  ever  disputed  the  validitv  of  the 
contract  or  the  continuance  of  the  original  title.  This  does  not  seem  to  be  aptl; 
explained  by  occupancy;  for  it  caunot  be  said  that  in  such  a  case  there  is  ever  a  vacancy 
of  poBsesMon.— Christian. 

A  man  had  a  right  to  enter  by  virtue  of  his  deed  and  bold  the  premises  against  bis 
grantor  by  force  of  the  statute,  and  as  no  nther  person  had  an;  le^  title  or  claim,  he 
conld  maintain  that  right  agaiust  all  mankind.    French  v.  Gray,  3  Conn.  99Daj  (1816). 
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and  no  beir  can  be  found  so  qualified  as  the  law  requires,  still,  to  prevent  the 
robust  title  of  occupancy  from  again  taking  place,  the  doctrine  of  escheats  b 
adopted  in  almost  every  country;  whereby  the  sovereign  of  the  state,  and 
those  who  claim  under  his  authority,  are  the  ultimate  heirs,  and  succeed  to 
those  inheritances  to  which  no  other  title  can  be  formed,  (15) 

The  right  of  inheritance,  or  descent  to  the  children  and  relations  of  the 
deceased,  seems  to  have  been  allowed  much  earlier  than  the  right  of  devising 
by  testament.  We  are  apt  to  conceive  at  first  view  that  it  has  nature  on  its 
side;  yet  we  often  mistake  for  nature  what  we  find  established  by  long  and 
inveterate  custom.  It  is  certainly  a  wise  and  efiectual,  but  clearly  a  political, 
establishment;  since  the  permanent  right  of  property,  vested  in  the  ancestor 
himself,  was  no  natural,  but  merely  a  civil,  right.  It  is  true,  that  the  transmis- 
sion of  one's  possessions  to  posterity  has  an  evident  tendency  to  make  a  man  a 
good  citizen  and  a  useful  member  of  society;  it  sets  the  passions  on  the  side 
of  duty,  and  prompts  a  man  to  deserve  well  of  the  public,  when  he  is  sure 
that  the  reward  of  his  ser\'ices  will  not  die  with  himself,  but  be  transmitted 
to  those  with  whom  he  is  connected  by  the  dearest  and  most  tender  affections. 
Yet,  reasonable  as  this  foundation  of  the  right  of  inheritance  may  seem,  it  is 
probable  that  its  immediate  original  arose  not  from  speculations  alt<^ther  so 
delicate  and  refined,  and,  if  not  from  fortuitous  circumstances,  at  least  from  a 

plainer  and  more  simple  principle.  A  man's  chil^en  or  nearest 
♦12]     relations  are  usually  about  him  on  his  *death-bed,  and  are  the  earliest 

witnesses  of  his  decease.  They  become  therefore  generally  the  next 
immediate  occupants,  till  at  length  in  process  of  time  this  frequent  usage 
ripened  into  general  law.  And  therefore  also  in  the  earliest  ages,  on 
fiiilure  of  children,  a  man's  servants  bom  under  his  roof  were  allowed  to 
be  his  heirs;  being  immediately  on  the  spot  when  he  died.  For  we  find 
the  old  patriarch  Abraham  expressly  declaring  that,  "since  God  bad 
given  him  no  seed,  his  stewfurd  Bliezer,  one  bom  in  his  house,  was  his 
heir."(/Xi6) 

(I)  Gen.  XT.  t. 


(15)  The  doctrine  of  eacheats  prevails  throughout  the  United  States.  "Tlie  State 
takes  to  herself  all  the  lands  of  which  anj  person  shall  die  seised  of  an  inheritaiice, 
intestate  and  without  any  known  heir.  S«e  Code  c.  69. "  Cnnningbam  v.  Brown,  39 
W.  Va.  58S,  591  (1S94).  See  also  Hinhle's  Lessee  f.  Shadden,  2  Swan.  49  (Tens.  1852). 
It  prevails,  of  course,  in  Canada.  See  Att'y-Gen'l  v.  O'Reillv,  ad  Chan.  Rep.  Ont  116, 
ia8  (1878). 

<i6)  Mr.  Christian  does  not  agree  with  these  views,  and  expresses  himself  BS  fbllow*: 
"  I  cannot  agree  with  the  learned  commentator  that  the  permanent  right  of  piopertjr 
vested  in  the  ancestor  him9elf(that  is,  for  his  life)  is  not  a  natural,  but  merely  a  civil 
ri|[ht.  Theaffectionof  parents  towards  their  children  is  the  most  powerful  and  universal 
pnnciple  which  nature  has  planted  in  the  human  breast;  and  it  cannot  be  conceived, 
even  in  the  most  savage  state,  that  any  one  is  so  destitute  of  that  affection  and  of  reason, 
who  would  not  revolt  at  the  position  that  a  stranger  has  as  good  a  right  as  hia  children 
to  the  property  of  a  deceased  parent. 

"Haeredes  successoresgue  sui  cinque  libere  [Every  man's  children  are  his  heirs  and 
saccesaors]  seems  not  to  have  been  confined  to  the  woods  of  Germany,  but  to  be  one  of 
the  first  laws  in  the  code  of  nature;  though  positive  institutions  may  have  thought  it 
pmdent  to  leave  the  parent  the  full  disposition  of  his  property  alter  bis  death,  or  to 
regulate  the  shares  of  the  children  when  the  parent's  will  is  unknown.  In  the  earliest 
history  of  mankind  we  have  express  authority  that  this  is  agreeable  to  the  will  of  God 
Himself; — '  And  behold,  the  word  of  God  came  unto  Abraham  saying,  This  shall  not  be 
thine  heir;  but  be  that  shall  come  ont  of  thine  own  bowels  shall  be  thine  heir.'    Gen. 

Mr.  Pingrey  agrees  with  Mr.  Christian  in  these  words:  "  The  doctrine  that  children 
have  DO  better  nght  by  nature  than  strangers,  and  that  the  preference  given  to  the  chil- 


dren to  succeed  to  the  property  of  their  deceased  puents  originated  solely  in  political 
establishment  is  not  sound.  And  in  support  of  his  views  he  also  cites  the  Bible:  "And 
Isaac,  after  ninety  years,  reclaimed  his  Other's  property,  and,  after  much  contentiMi 
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While  property  contioued  only  for  life,  testaments  were  useless  and  tin- 
known:  and,  when  it  became  inheritable,  the  inheritance  was  long  inde- 
feasible, and  the  children  or  heirs  at  law  were  incapable  of  exclusion  by  will; 
till  at  length  it  was  found,  tfaat  so  strict  a  rule  of  inheritance  made  hein 
disobedient  and  headstrong,  defrauded  creditors  of  their  just  debts,  and  pre- 
vented many  provident  fathers  from  dividing  or  chai^ng  their  estates  as  the 
exigence  of  their  families  required.  This  introduced  pretty  generally  the 
right  of  disposing  of  one's  property,  or  a  part  of  it,  by  Usiament,-  that  is,  by 
written  or  oral  instructions  properly  witnessed  and  authenticated,  according 
to  the  pleasure  of  the  deceased,  which  we  therefore  emphatically  style  bis 
■will.  This  was  established  in  some  countries  much  later  than  in  others. 
With  us  in  England,  till  modem  times,  a  man  conld  only  dispose  of  one* 
third  of  his  movables  from  his  wife  and  children;  and,  in  general,  no  will  was 
permitted  of  lands  till  the  reign  of  Henry  the  Eighth;  and  tiben  only  of  a 
certain  portion:  for  it  was  not  till  after  the  restoration  that  the  power  of 
devising  real  property  became  so  imiversal  as  at  present.(i7) 

Wills  therefore  and  testaments,  rights  of  inheritance  and  successions,  are 
all  of  them  creatures  of  the  civil  or  municipal  laws,  and  accordingly  are  in  all 
respects  regulated  by  them;  every  distinct  country  having  difierent  cere- 
monies and  requisites  to  make  a  testament  completely  valid:  neither  does 
any  thing  vary  more  than  the  right  of  inheritance  imder  different 
^national  establishments. (18)  In  England  particularly,  this  diversity  [^13 
is  carried  to  such  a  length,  as  if  it  ^d  been  meant  to  point  out  the 
power  of  the  laws  in  regulating  the  succession  to  property,  and  how  futile 
every  claim  must  be,  that  has  not  its  foundation  in  the  positive  rules  of  the 
state.  In  personal  estates  the  father  may  succeed  to  his  children ;  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the  remotest  possi- 
bility:(i9)  in  general  only  the  eldest  son,  in  some  places  only  the  youngest, 
in  odiers  all  the  sons  together,  have  a  right  to  suo^ed  to  the  inheritance:  in 
real  estates  males  are  preferred  to  females,  and  the  eldest  male  will  usually 
exclude  the  rest;  in  the  division  of  personal  estates,  the  females  of  equal 
degree  are  admitted  tc^ether  with  the  males,  and  no  right  of  primogeniture 
is  allowed. 

This  one  consideration  may  help  to  remove  the  scruples  of  many  well- 
meaning  persons  who  set  up  a  mistaken  conscience  in  opposition  to  the  rules 
of  law.     If  a  man  disinherits  his  son,  by  a  will  duly  executed,  and  leaves  his 

with  the  Philistines,  gained  poasesaion  and  held  it"  i  Piugrey  on  Real  Propetty,  m 
('895)- 

In  several  instances,  however,  Amencau  courts  have  cocctirred  in  the  opinion  expresMd 
in  the  text:  "  All  rights  to  property  are  founded  npon  and  regulated  by  the  lam  of  the 
land.  They  are  all  derivative,  depending  upon  political  estabhshments,  not  natutalj  but 
civil  rights."  BarrouKhs  t/.  Housatonic  R.  R.  Co.,  15  Conn.  119  (1843).  "There  lano 
such  thing  as  a  natnrfu  line  of  inheritance  independent  of  the  law."  Crane  v.  Reeder, 
31  Mich.  73  (1870).  "Descent  is  a  creature  of  statute,  and  not  a  natural  right."  State 
V.  Hamlin,  86  Me.  495,  505  (1894).  With  these  the  present  editor  concurs.  All  law  haa 
its  foundation  in  public  policy. 

(■7)  By  33  Hen.  VIII,  c.  i,  all  socage  lands  were  made  deviHble,  and  two-thmla  of 
lands  of  military  tenure.  When  these,  at  the  restoration,  were  converted  into  socage 
tenure,  all  lands  became  devisable,  some  copyholds  excepted  .--Chkistian. 

"In  the  United  States  it  is  believed  that  tb is  power  (or devising)  will  be  found  only  as 
the  result  of  legislation."  GilHs  v.  Weller,  loOhio,  464  (1847).  And  "the  legislature 
may  so  regulate  the  law  of  descents  and  may  deny  the  power  of  disposition  by  will  as  fa> 
prevent  the  boniit}|  of  OUT  parents."    Stursis  f.  Bwing,  18  ni.  i86(i8j6). 

"  In  Pennsylvania  lands  must  pass  by  will,  deed,  or  some  writing  signed  by  tbe  paitiea, 
or  W  the  act  or  operation  of  the  law."     Thompson  r.  White,  i  Dall.  449  (P«.  1789). 

(18I  I  Lomax's  Digest  of  the  Laws  of  Real  Property,  sect.  574  (1839). 

(19)  By  the  statute  of  3  &  4  William  IV.  c  106,  it  was  enacted  that  every  lineal  ancea- 
tor  should  be  capable  of  being  heir  to  any  of  his  issue,  and  be  preferred  to  collaterala 
Similar  statutes  also  exist  in  the  United  States. 
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estate  to  a  stranger,  there  are  many  who  consider  this  proceeding  as  contrary 
to  natural  justice;  while  others  so  scrupulously  adhere  to  the  supposed  inten- 
tion of  the  dead,  that  if  a  will  of  lands  be  attested  by  only  two  witnesses 
instead  of  three,  which  the  law  requires,  they  are  apt  to  imagine  that  the  heir 
is  bound  in  conscience  to  relinquish  his  title  to  the  devisee.  But  both  of 
them  certainly  proceed  upon  very  erroneous  principles,  as  if,  on  the  one 
hand,  the  son  bad  by  nature  a  right  to  succeed  to  his  father's  lands;  or  as  if, 
on  the  other  hand,  the  owner  was  by  nature  entitled  to  direct  the  successtoa 
of  his  property  after  his  own  decease.  Whereas  the  law  of  nature  suggests, 
that  on  the  death  of  the  possessor  the  estate  should  again  become  common, 
and  be  open  to  the  next  occupant,  unless  otherwise  ordered  for  the  sake  of 
civil  peace  by  the  positive  law  of  society.  The  positive  law  of  society,  which 
is  with  us  the  municipal  law  of  Bngland,  directs  it  to  vest  in  such  person  as 
the  last  proprietor  shall  by  wilt,  attended  with  certain  requisites,  appoint;  and, 

in  defect  of  such  appointment,  to  go  to  some  particular  person,  who 
*i4j     from  the  result  *of  certain  local  constitutions,  appears  to  be  the  heir  at 

law.  Hence  it  follows,  that  where  the  appointment  is  regularly  made, 
there  cannot  be  a  shadow  of  right  in  any  one  but  the  person  appointed:  and, 
where  the  necessary  requisites  are  omitted,  the  right  of  the  heir  is  equally 
strong,  and  built  upon  as  soUd  a  foundation,  as  the  right  of  the  devisee  would 
have  been,  supposing  such  requisites  were  obser\'ed. 

But,  after  all,  there  are  some  few  things,  which,  notwithstanding  the 
general  introduction  and  continuance  of  property,  must  still  unavoidably 
remain  in  common;  being  such  wherein  nothing  but  an  usufructuary  property 
is  capable  of  being  had;  and  therefore  they  still  belong  to  the  first  occupant, 
during  the  time  he  holds  possession  of  them,  and  no  longer.  Such  (among 
others)  are  the  elements  of  light,  air,  and  water;  which  a  man  may  occupy 
by  means  of  bis  windows,  his  gardens,  his  mills,  and  other  conveniences:(2o) 
such  also  are  the  generality  of  those  animals  which  are  said  to  be  /era  natura, 
or  of  a  wild  and  untamable  disposition;  which  any  man  may  seize  upon  and 
keep  for  his  own  use  and  pleasure. (21)  All  these  things,  so  long  as  they 
remain  in  possession,  every  man  has  a  right  to  enjoy  without  disturbance; 
but  if  once  they  escape  from  his  custody,  or  he  voluntarily  abandons  the  use 
of  them,  they  return  to  the  common  stock,  and  any  man  else  has  an  equal 
right  to  seize  and  enjoy  them  afterwards.  (33) 

Again :  there  are  other  things  in  which  a  permanent  property  may  subsist, 
not  only  as  to  the  temporary  use,  but  also  the  solid  substance;  and  which  yet 
would  be  frequently  found  without  a  proprietor,  had  not  the  wisdom  of  the 
law  provided  a  remedy  to  obviate  this  inconvenience.  Such  are  forests  and 
other  waste  grounds,  which  were  omitted  to  be  appropriated  in  the  general 
distribution  of  lands;  such  also  are  wrecks,  estrays,  and  that  species  of  wild 
animals  which  the  arbitrary  constitutions  of  positive  law  have  distinguished 

from  the  rest  by  the  well-known  appellation  of  game.  With  regard  to 
♦15]     these  and  some  others,  as  disturbances  and  quarrels  *would  frequently 

arise  among  individuals,  contending  about  the  acquisition  of  this  species 
of  property  by  first  occupancy,  the  law  has  therefore  wisely  cut  up  the  root 
of  dissension,  by  vesting  the  things  themselves  in  the  sovereign  of  the  state: 

(ao)  Graham  v.  Bmr,  4  Cban.  Rep.  tJp.  Can.  i,  6  (1853). 

(31)  Wild  aninials  furnish  the  only  distinct  class  of  chattels  vbose  ownership  could 
possibljr  have  been  made  the  subject  of  primitive  occupancy,  a  Schoul.  Peis.  Prop.  {  17 
(3  ed.  1884),  This  right  may  be  abridged  by  statute  as  in  the  case  of  "game  laws."  a 
Schoul.  Pers.  Prop,  g  17,  a.  (1  ed.  18S4). 

(33)  The  doctrine  of  appropriation,  so.-Galled,  is  not  the  doctrine  of  the  common  Uw. 
Lnz  V.  Haggin,  69  Cal.  387.  All  pemns  cannot  enjoy  the  boon  alike,  much  depends 
upon  first  appropriation.  One  man's  poaeesdon  may  exclude  others  from  it.  Woodman 
V.  Pitman,  79  He.  458  (1887). 
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or  else  in  his  representatives  appointed  and  authorized  by  him,  being  usually 
the  lords  of  manors.  And  thus  the  legislature  of  England  has  universally 
promoted  thegrandends  of  civil  society,  the  peace  and  security  of  individuals, 
by  steadily  pursuing  that  wise  and  orderly  maxim,  of  asdgning  to  every 
thing  capable  of  ownership  a  legal  and  determinate  owner.C^j) 


CHAPTER  II. 

OF  REAL  PROPERTY;  AND,  FIRST,  OF  CORPOREAL  HEREDITAMENTS. 

Thb  objects  of  dominion  or  property  are  things,  as  contradistinguished 
from  persons:  and  things  are  by  the  law  of  England  distributed  into  two 
kinds;  things  real  and  things  personal.  Things  retd  are  such  as  are  perma- 
nent, fixed,  and  immovable,  which  cannot  be  carried  out  of  their  place;  as 
lands  and  tenements:  things  personal  are  goods,  money,  and  all  other  mova- 
bles; which  may  attend  the  owner's  person  wherev^  he  thinks  proper  to 
go.(i) 

(33)  Hie  king  of  Bn^Und  had  power  to  gnuit  not  only  the  whole  soil  of  •  newly  di» 
covered  cotintiT  (Amenca),  but  certain  parts  of  his  rovml  prerogative.  Arnold  v.  Mnndr, 
I  Hal.  Law  (N.  J.)  i  (Si)  i8ai,  Bonell,  J. 

(i)  Binn's  Justice,  83,  83  (10  ed.  Brightly,  1805).  Brantlv  on  Personal  Propertj,  \\  4, 
5  and  note  (1891).  Long  on  Sales,  3  (3  Am.  ed.  1S34).  i  Schonler'a  Personal  Property, 
{46f>e^.  1884).  In  the  Scotch  law,  property  is  divided  into  "heritable"  and  ''mov- 
able."   I  Washburn  on  Real  Property.  3  (5  ed  1887). 

Hr.  Stephen  justly  remarka  that  it  is  more  correct  and  convenient  to  keep  separate  the 
idea  of  the  subject*  in  which  property  may  be  acquired  from  the  idea  or  the  estate  or 
interest  that  maj  be  acquired  in  these  subjects.  There  is  a  distinction  between  things 
and  the  estate  in  things.  Things  real  are  land,  structure  thereon,  fixtures  thereto,  and 
rights  issuing  out  of,  annexed  to,  or  exercisable  within,  land.  There  maj  be  «  personal 
estate  in  a  thmg  real,  as  a  term  cf  years,  a  mortgage,  etc  Real  estate  is  such  an  interest, 
not  held  as  merely  collateral  to  a  debt  or  persons  duty,  in  a  thing  real,  as  is  of  nncer< 
tain  duration  and  which  by  possibility  may  last  for  life.  There  canuot  be  a  real  estate  in 
•  thing  peiBonaL  Sir  Richard  Pepper  Arden,  in  Buckeridge  v.  Ingram,  3  Vea.  Jr.  651, 
has  given  a  definition  of  real  property  which  has  been  followed  by  the  Supreme  Court  of 
Pennsylvania  in  the  case  of  Meason's Estate,  4  Watts,  346.  "Wherever  a  perpetual 
inheritance  is  granted  which  arises  out  of  land,  or  is  in  an^  degree  connected  with  it,  or, 
na  it  is  emphatically  expressed  by  lord  Coke,  exercisable  within  it,  it  is  that  sort  of  prop- 
erty which  the  law  denominates  real  property, "  This  definition,  though  true  as  fcr  aslt 
goes,,is  yet  not  entirely  accniate.  There  is  certainly  no  reason  for  confining  it  to  the 
case  oifa  perpetual  inheritance.  Surely  an  estate  for  life  in  land  is  real  estate.  It  is  not 
every  interest  in  it  which  is.  A  chattel  real  is  peiaonal  estate.  It  will  not  do  to  substi- 
tute "interests  for  an  Indefinite  or  uncertain  duration"  for  the  words  "perpetual  inher- 
itance," withont  more;  because  the  estates  of  tenants  by  statute  merchant,  statute  staple, 
and  «^^V,though  of  this  character,  are  chattels,  and  not  freeholds.  A  mortgage,  though 
eiving  an  interest  in  real  estate  even  in  fee-simple,  and  which  may,  by  proceedings  at 
bw  or  in  equity,  be  converted  into  an  absolute  indefeasible  estate,  is  nothing,  for  all 
practicable  purposes,  but  a  chattel  It  is  to  be  remarked,  however,  that  these  instances 
are  all  cases  in  which  the  estates  are  held  aa  mere  security  for  debts  and  follow  the 
nature  of  the  debts  to  which  they  are  accessory. 

When  the  owner  of  land  has  by  his  will,  or  by  a  trust,  directed  that  it  shall  be  sold  for 
money,  courts  of  equity,  which  always  consider  that  as  actually  done  which  ought  to  be 
done,  will  treat  the  land  so  directed  to  be  sold  as  money;  and  so,  vice  versa,  money 
directed  to  be  laid  out  in  land  will  in  equity  be  considered  as  land. 

An  interest  in  realty,  by  being  mingled  in  an  undistinguished  mass  of  property  held 
in  common  with  peraonafty,  may  have  the  latter  character  impressed  upon  it.  Thus, 
■hares  of  stock  in  a  bank  or  other  corporation  are  personal  eitate,  without  reference  to 
the  nature  of  the  subjects  in  which  these  shares  give  an  interest.  This  is  the  genera] 
doctrine  of  American  law.  3  Kent,  340,  n.  In  England,  shares  in  companies  asaociated 
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In  treating  of  things  real,  let  us  consider,  first,  their  several  sorts  or  kinds; 
seamdly,  the  tenures  by  which  they  may  be  holden;  thirdly,  the  estates  which 
may  be  had  in  them;(2)  and,  fourthly,  the  title  to  them,  and  the  manner  ai 
acquiring  and  losing  it. 

First,  with  regard  to  their  several  sorts  or  kinds,  things  real  are  usually 
said  to  consist  in  lands,  tenements,  or  hereditaments.  (3)  Land  compreheni^ 
all  things  of  a  permanent,  substantial  nature;(4)  being  a  wordof  a  very  exten- 
sive signification,  as  will  presently  appear  more  at  large.  Tenement  is 
*I7]  a  word  of  still  greater  extent,  and  though  in  itsvulgar  accep*tation  it 
is  only  applied  to  houses  and  other  buildings,  yet,  in  its  original, 
proper,  and  legal  sense,  it  signifies  every  thing  that  may  be  holden,  provided 
it  be  of  a  permanent  nature;  whether  it  be  of  a  substantial  and  sensible,  or 
of  an  unsubstantial  ideal  kind.Cs)  Thus  liherum  tenementum,  frank  tenement, 

1  land  exclusively,  as  railroad,  canal,  and  ttuDpike  com- 
'.  Bartholomew,  a  P.  Wms.  137.  Buckeridge  v. 
a  Kentucky  also.  Price  v.  Price,  6  Dona,  107,  It 
.  }  consider  the  share  as  a  transDUBSible  and  aasigtiable 
franchise  of  the  personal  kind,  giving  the  proprietor  a  right  to  his  proportion  of  the 
profits  in  money  in  the  ahape  of  annual  dividends,  and  to  a  return  of  his  capital  in  money 
upon  the  dissolution  of  the  corpoiation  or  expiration  of  the  charter. — Sharswood. 

"  For  the  title  of  chattels  personal  the  choice  of  two  reasons  ia  given  to  the  reader  by 
SirBdwaid  Coke,  'because,  for  the  most  pert,  they  belong  to  the  person  of  a  man,  or  else 
for  that  they  are  to  be  recovered  by  personal  actions. '  Bnt  it  is  submitted  that  the  latter 
it  most  probably  the  true  one.     When  goods  and  chattels  began  to  be  called  p~ 


reason  u  most  probably  the  true  one.  When  goods  and  chattels  began  to  be  caUed  per- 
sonal they  had  become  too  numerous  and  important  to  accompany  the  persons  of  their 
owners.    On  the  other  hand,  the  bringing  and  defending  of  actions  has  always  been  the 


most  prevailing  business  of  lawyers;  from  the  different  natures  of  actions,  the  nomencla- 
ture of  the  law  ia  therefore  most  likely  to  have  proceeded."  Williams  on  Personal  Prop- 
*rty,  3,3  (4  Am.  ed.  1871).  "Personal  property  consists  of  money,  goods,  and  movables, 
and  such  rights  and  profits  as  relatv;  to  movables."  1  PingreyonReal  Property,  14(1895). 

"The  class  of  things  real  comprise  land,  and  all  the  separate  uses,  profits  and  interests 
inland  which  are  capable  of  being  treated  as  separate  subjects  of  property.  The  class  of 
things  peraonal  comprises  goods  and  all  things  movable.  The  terms  real  property  and 
petBonal  property  follow  for  the  most  part  this  division  of  things  the  subject  of  prop«ly." 
Leake's  Digest  of  the  Law  of  Property,  8  (1874). 

Under  the  term  chattel  is  included  every  ^des  of  property  not  of  a  freehold  nature, 
and  aleasefor  atermof  years,  while  a  chattel  real,  is  but  personal  estate.  Devecmon  f. 
Devecmon,  43  Md.  34?  (1875). 

(a)  "  The  proper  and  technical  meaning  of  estate  is  the  degree,  quantity,  nature  and 
extent  of  interest  which  one  has  in  lands,  tenements  and  heieaitamenta,  or  in  real  prop- 
erty.   I  Pingreyon  Real  Property,  i  (1895). 

(3)  Boone's  Law  of  Real  Property,  sect,  i  (1883).  Lands,  tenements  and  heredita- 
ments are  the  subjects  of  real  property,  and  the  only  things  in  which  an  estate  of  that 
nature  can  exist.  Van  Rensselaer  v.  Poucher,  5  Denio  (N.Y.)  40  (1847).  The  terms 
"lands,"  "tenements,"  and  "hereditaments,"  and  other  names  describing  real  property, 
are  fully  explained  in  Co.  Litt.  4  a.  to  6  b.  It  will  be  found  material  to  attain  an  accurate 
knowledge  of  them.  An  advowson  in  gross  will  not  pass  by  the  word  "lands"  in  a  will, 
but  it  is  comprehended  under  the  terms  "tenements"  and  "hereditaments."  Fort  351. 
3  Atk.  464.  Ca.  Temp.  Talb.  143.  See  also  Gully  v.  Bishop  of  Exeter,  4  Bing.  agS,  and 
13  Moore,  597  (Eng.  1837). 

(4)  I  M' Kinney's  Justice,  34  (4  ed.  1887).  Reversions  are  comprised  under  the  name 
of  "lands."  Humphreys  v.  Humphreys,  I  Yeates,  420  (Pa,  1791).  When  used  to 
describe  the  quantity  of  the  estate  "  land  "  is  nnderstood  to  denote  a  freehold  estate  at 
the  least.    Johnson  v.  Richardson,  33  Miss.  464  (1S67). 

(5)  Boone's  Law  of  Real  Property,  J  i  (1883).  Therefore  in  an  action  of  ejectment, 
which,  with  the  exception  of  tithe  and  common  appurtenant  is  only  sustainable  for  a 
corporeal  hereditament,  it  is  improper  to  describe  the  property  sought  to  be  recovered  as 
a  tenement,  unless  with  reference  to  a  previous  more  certain  description,  i  Bast,  441. 
8  East,  357.  The  terms,  "  any  lauds  or  tenements  devisable  bv  law,  in  section  301,  of 
article  93,  of  the  Maryland  Code,  were  held  not  to  include  leasehold  estates,  in  Devecmon 
ti.  Devecmon,  43  Md.  335,  347  (1875);  but  in  New  York,  by  the  Act  of  1837,  p.  540^  the 
provisions  of  the  Revised  Statutes  relative  to  the  sale  and  redemption  of  real  estate  vrere 
extended  to  leasehold  property  when  the  lessee,  or  his  assignee  has  an  unexpired  term  of 
at  least  five  years,  or  is  possessed  of  any  building  erected  on  the  premises.    People  »• 
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or  freehold,  is  applicable  not  only  to  lands  and  other  solid  objects,  but  also  to 
offices,  rents,  commons,  and  the  like((i)  and,  as  lands  and  houses  are  tene- 
ments, so  is  an  advowson  a  tenement;  and  a  franchise,  an  ofBce,  a  right  of 
common,  a  peerage,  or  other  property  of  the  like  unsubstantial  kind,  are  all 
of  them,  legally  speaking,  tenements.(*)(6)  But  an  hereditament,  says  Sir 
Edward  Coke,(f)  is  by  much  the  largest  and  most  comprehensive  expression: 
for  it  includes  not  only  lands  and  tenements,  but  whatsoever  may  be  inkerited, 
be  it  corporeal  or  incorporeal,  real,  personal,  or  mixed.(7)  Thus  an  heir- 
loom, or  implement  of  fumituie  which  by  custom  descends  to  the  heir 
together  with  a  house,  is  neither  land,  nor  tenement,  but  a  mere  movable: 
yet  being  inheriuble,  is  comprised  under  the  general  word  hereditament;(8) 
and  so  a  condition,  the  benefit  of  which  may  descend  to  a  man  from  bis  ances- 
tor, is  also  an  hereditament.(^)(9) 

Hereditaments  then,  to  use  ttie  largest  expression,  are  of  two  kinds,  cor- 
poreal and  incorporeal.     C(n:poreal  consist  of  such  as  affect  the  senses;  sucii 


Westervelt,  20  Wend.  420  (N.  Y.  1838).  It  seems  that  "the  mote  comprehensive  mean- 
ing of  the  word  tenement  la  atill  attached  to  it  in  legal  interpretation  whenever  the  sense 
requires. "  Williams  on  Real  Property,  13  (5  Am.  ed.  1879).  Thus  a  right  of  warren  is  • 
tenement.  Earl  Beaucbamp  v.  Winn,  4  Chan.  App.  Cas.  ^71  (1869)  s.  c.  6  I«w  Rep. 
(B.  &  I.  App. )  341  (1873).  "  Messuage  "  is  a  term  of  large  significance,  always  inclnding 
land.  Riddle  v.  Littleton,  53  N.  H.  509  ('833);  and  by  the  general  description  of  a  mea- 
suage  a  church  may  be  recovered,  i  Salk.  356,  or  by  a  devise  of  a  messuage,  without  the 
woras  "with  the  appurtenances"  the  garden  and  curtilage  will  pass,  and  where  the 
interest  Js  apparent,  even  other  adjacent  property.  See  cases,  3  Saund.  401,  note  3.  i 
Bam,  &  Crea.  3sa  See  farther  as  to  the  effect  of  the  word  "appurtenant"  15  East, 
109.  3  Taunt.  24,  147,  1  R  &  P.  53,  55.  1  T.  R.  498,  50a.  3  M.  fe  S.  171.  The  term 
"  doee  "  without  stating  a  name  or  number  of  acres  is  a  sufficient  description  in  eject- 
ment II  Coke,  55.  In  common  acceptation  it  means  an  enclosed  field;  but  in  law  it 
rather  signifies  the  separate  interest  of  the  party  in  a  MTticular  spot  of  land,  whether 
enclosed  or  not.  7  East,  307.  Doctor  v.  Student,  30.  The  words  "  a  certain  house  and 
t^pnrtenances  "  import  land  within  the  meaning  of  the  West  Virginia  statute  (chap.  134, 
Code  of  i860)  to  the  extent  of  the  land  011  which  the  house  stands  and  the  garden 
attached  to  it,  but  no  further.  Hawkins  v.  Wilson,  i  W.  Va.  I3i  (1865).  An  appurten- 
ance is  not  a  portion  of  the  principal  thing,  it  is  something  belonging  or  pertaining  to 
aometbing  else  which  is  its  principal.  Ballew  v.  State,  36  Tex.  Ct  App.  4S3,  485  (i^). 
and  most  he  of  an  inferior  natnre  to  the  thing  to  which  it  is  appurtenant.  Ballew  v. 
SUte,  36  Tex.  CL  Ayp.  483,  485  (1888).  Mr.  Chitty  states  that  the  "  term  '  farm '  though 
in  common  acceptation  tt  imports  a  tract  of  land  with  a  house,  out-buildings,  and  culti- 
vated land,  yet  in  law,  and  especially  in  the  description  in  an  action  of  ejectment,  it 
signifies  the  leasehold  interest  in  the  premises,  and  does  not  mean  a  farm  in  common 
acceptation." 

(6)  Gully  V.  Bishop  of  Exeter,  i  Moo.  C.  P.  594,  597,  (Eng.  1837);  a  c.  4  Bin^.  396. 
t  Ballard's  Real  Property,  sect.  109,  p.  161  (1893).  "  Tolls  lall  within  the  definition  of 
tenements,  and  tiierefore,  of  course,  within  that  of  hereditaments."  Vauxhall  Bridge 
Co.  V.  Sawyer,  6  Exch.  503,  508  (Eng.  1851). 

(7)  Canfield  v.  Ford,  38  Barb.  336,  338  (N.  Y.  1858).  Mitchell  v.  Warner,  5  Day,  518 
(Coon.  1835),  I  Washburn  on  Real  Proper^,  36  (5  ed.  1887).  3  id.  384.  Boone's  Law 
of  Real  Property,  sect,  i  (1883).  i  HiUianTs  Law  of  Torts,  466  {3  ed.  1866}.  ft  Law- 
•on's  Rights,  Remedies  and  Practice,  sect.  1680  (1890).  Mr.  SheMMrd  sa}>s  that  the 
word  "tenement  "  seems  to  comprehend  as  much  as  "hereditament.  (Touchstone,  p. 
91,  I  Am.  ed,  t8o8.  )     The  better  opinion,  however,  is  that  laid  down  in  the  text 

(81  Boone's  Law  of  Real  Property,  sect.  3  (1883). 

(9]  By  a  condition  is  here  meant  a  qualification  or  restriction  annexed  to  a  conveyance 
of  fancC  whereby  it  is  provided  that  m  case  a  particular  event  does  or  does  not  happen, 
or  a  particular  act  is  done  or  omitted  to  be  done,  an  estate  shall  commence,  be  enlarged 
or  defeated.  As  an  instance  of  the  condition  here  intended,  suppose  A.  to  have  en- 
feoffed B.  of  an  acreof  ground  upon  condition  that  if  his  heir  should  pay  the  feoffer  3of. 
be  and  his  beir  diould  re-enter:  this  condition  wottld  be  an  hereditament  descending  on 
A.*s  heir  after  A.'s  death;  and  if  such  hur  after  A.'s  death  should  oay  the  son.  he  would 
t>e  entitled  to  re-enter,  and  wonld  hold  the  land,  as  if  it  had  descended  to  bim.    Co.  Litt. 

30I,  214  b.— COI,BRIDOK. 
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as  may  be  seen  and  handled  by  the  body:  incorporeal  are  not  the  object  of 
sensaUou,  can  neither  be  seen  nor  handled,  are  creatures  of  the  mind,  and 
exist  only  in  contemplation.  (lo) 

Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent  ob- 
jects; all  which  may  be  comprehended  under  the  general  denomination  of 
land  only.(ii)  For  land,  says  Sir  Edward  Coke,(e)  comprehendeth,  in  its 
legal  signification,  any  ground,  soil,  or  earth  whatsoever;  as  arable,  meadows, 

pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath. (12) 
*i8]     *It  legally  indudeth  also  all  castles;  houses,  and  other  buildings:  for 

they  consist,  said  he,  of  two  things;  land,  which  is  the  foundation, 
and  itnuture  thereupon ;  so  that  if  I  convey  the  land  or  ground,  the  structure 
or  building  passetb  therewith.  (13)  It  is  observable  that  water  is  here  men- 
tioned as  a  species  of  land,  which  may  seem  a  kind  of  solecism;  but  such  is 
the  language  of  the  law:  and  therefore  I  cannot  bring  an  action  to  recover 
possession  of  a  pool  or  other  piece  of  water  by  the  name  of  water  oxAy;  either 
by  calculating  its  capacity,  as,  for  so  many  cubical  yards;  or  by  superficial 
measure,  for  twenty  acres  of  water;  or  by  general  description,  as  for  a  pond, 
a  watercourse,  or  a  rivulet:  but  I  must  bring  my  action  for  the  land  that  lies 
atthebottom,  and  mustcall  it  twenty  acres  of  land  covered  with  water. (^f')<^\i^ 
For  water  is  a  movable,  wandering  thing,  and  must  of  necessity  continue 
common  by  the  law  of  nature;  so  that  I  can  only  have  a  temporary,  transient, 
usufructuary,  property  therein:(i5)  wherefore,  if  a  body  of  water  runs  out 
of  my  pond  into  another  man's,  I  have  no  right  to  reclaim  it.(t6)  But  the 
land,  which  that  water  covers,  is  permanent,  fixed,  and  immovable:  and 
therefore  in  this  I  may  have  a  certain  substantial  property;  of  which  the  law 
will  take  notice,  and  not  of  the  other.  (17) 


(10)  I  Wadibam  on  Real  Prapert}r,  36  (s  ed.  1SS7).  Boone's  Law  of  Real  Property, 
Bert.  3  (1883).  Incorporeal  property  ie  said  to  lie  in  grant,  corporeal  in  livery.  6  Law- 
■OD's  Rights,  Remedies  and  Practice,  sect.  1680  (1890}. 

(iiH^nson  v.  Richardson,  33  Miss.  463,  464  (i3j7). 

(13)  Boone's  Law  of  Real  Rroperty,  sect  a  (1883).  i  Pingrey  on  Real  Property,  aj 
(189s).  Thestrict  and  primary  import  of  the  word  land  is  arable  land.  Williams  on  Resl 
Property,  14  (5  Am,  ed.  1879). 

(13)  Hoffman  v.  Armstrong,  48  N.  Y.  {3  Siclcela)  201,  203  (1873).  Caufield  V.  Ford,  aS 
Barb.  338  (N.  Y.)  1858.  Binn's Jnstice,  76  (10  ed.  Brightly,  1^5).  "The  word  'land' 
includes  not  only  the  soil,  but  everything  attached  to  it,  whether  attached  by  the  course 
of  nature,  as  trees,  heritage,  and  water,  or  by  the  hand  of  man,  as  buildings  and  fences," 
McGhee  Irrigation  Ditch  Co.  v,  Hudson,  85  Tex.  587.  593  (1893I.  Wolfley  v.  Lebanon 
Min.  Co.,  4  Col.  114  (1877)-  SUte  v.  Pottmeyer,  33  Ind,  403  (1870).  Smilh  v.  City  of 
Atlanta,  93  Ga.  130  (18^).  I  Washbarti  on  Real  Property,  4  (1887).  Bishop  on  Non- 
Contract  Law,  aecL  993. 

(14J  Boone's  Law  of  Real  Property,  sect.  4  {18S3).  6  Lawson's  Rights,  Remedies  and 
PracUce,  sect,  2690  (iSoo). 

(15)  Sweet  V.  City  of  Syracuse  f/ a/.,  lag  N.  Y.  (84  Sickels)  116,  333  (1891).  Mitchell 
V.  Warner.  5  Day,  518  [Conn.  1815).     Cowper  v.  WiUiams,  4  Ohio  St.  387  (1831). 

(16)  Mason  v.  Hill,  27  Bng.  Com.  Law  Reps.  (5  B.  &  Ad,)  11,  zi  (1833).  Bddy  v.' 
Simpson,  3  Cat.  353  (1853).  Saiver  v.  Smith,  30  Hun.  139,  137  (N.  Y.  1883).  3  Water- 
man on  Trespass,  160,  t6l  (1875). 

(17)  "The  right  to  the  nae  of  water  rests  upon  clear  and  settled  principles.  PrimS 
fyeie  the  propnetor  of  each  bank  of  a  stream  is  the  pr^rietor  of  half  the  land  covered 
b^  the  stream;  but  there  is  wo  property  in  the  water.  Every  proprietor  has  an  equal 
right  to  use  the  water  which  flows  in  the  stream;  and,  consequently,  no  proprietor  can 
have  the  right  to  use  the  water  to  the  prejudice  of  any  other  proprietor.  Without  the 
consent  of  the  other  proprietors  who  voaj  be  affected  by  his  operations,  no  proprietor  can 
either  diminish  the  quantity  of  water  which  would  otherwise  descend  to  the  proprietors 
below,  or  throw  the  water  back  upon  the  proprietors  above.  Every  proprietor,  who 
claims  a  right  either  to  throw  the  water  back  above  or  to  diminish  the  quantity  of  water 
which  is  to  descend  below,  must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
grant  or  license  from  the  proprietors  affected  by  his  operations,  or  must  prove  an  unin- 
terrupted enjoyment  of  twenty  years."    Sir  John  Leach,  (i  Sim.  &  Stu.  190),    Weston  v. 
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Land  hath  also,  in  its  legal  significatiou,  an  indefinite  extent,  npwards  as 
well  as  downwards. ([S)  Cuftu  est  solum,  ejus  est  usque  adcalum,  is  the  maxim 
of  the  law;(i9)  upwards,  therefore  no  man  may  erect  any  building,  or  the  like, 
to  overhang  another's  land:  and  downwards,  whatever  is  in  a  direct  line, 
betwe^i  the  surface  of  any  land  and  the  centre  of  the  earth,  belongs  to 
the  owner  of  the  sarface;(3o)  as  is  every  day's  experience  in  the  mining 

Alden,  8  Uaaa.  136.  Buddington  v.  Bradey,  10  Conn.  313.  Aqua  currit  ei  debet  currere 
mt  currere  sol^at  [Water  nma  and  ODght  to  nin  as  it  was  accustomed  to  mn] 
lathe  Ungiiase  oT  the  law.  Though  the  proprietor  taay  use  the  water  while  it  mna 
over  his  land  aa  an  incident  to  the  land,  he  cannot  unreaaonablj  detain  it  or  give 
it  another  direction,  and  he  mnst  return  it  to  its  ordinary  clianiiel  when  it  leaves  his 
estate.  3  Kent,  537-  Norton  v.  Valentine,  14  Verm  339.  Amold  v.  Foot,  13  Wend. 
33a  WadwoTth  V.  Tillotson,  15  Conn.  366.  The  water-power  to  which  a  riparian  owner 
la  entitled  consista  of  the  fall  in  the  stream  when  in  ita  natural  etate,  as  it  passes  through 
bis  land  or  along  the  boundary  of  it;  or,  in  other  words,  it  consists  of  the  difierence  of 
level  between  the  surface  where  the  stream  first  touches  his  land  and  the  surface  where 
it  leaves  it    This  natnral  power  is  as  mu< 

of  which  it  is  an  accident;  and  it  may,  i  _.  ..   ^  ...  __. 

part,  or  not  at  all,  without  endangering  the  right  or  restricting  the  mode  of  its  enjoy- 
ment, nnlesa  where  there  has  b^n  an  actual  adverse  occupancy  or  enioyment  for  a 
period  commensurate  with  that  required  bv  the  statute  of  limitations;  ana,  as  to  a  right 
by  prior  appropriation,  that  has  re^rd  to  the  qnantum  of  water  withdrawn  from  a  stream 
common  to  both  parties,  and  not  to  the  quantum  of  fall.  The  latter  can  be  augmented 
only  by  subtracting  from  the  proprietor  above,  by  swelling  bade  on  him;  or  by  appro- 
priating a  part  of  uie  adjoining  proprietor's  fall  below,  by  excavating  the  channel  within 
hia  boundary  and  carrying  out  the  bottom  on  a  level  to  some  point  in  the  inclined  line 
of  the  natural  descent.  C.  J.  Gibson,  in  McCalmont  v.  Wbitaker,  3  Rawle,  go-— 
Skakswood. 

(i8)Boone'sLawof  RealFropettf.Bec.  t  (1883).  I  Barbour's  Rights  of  Persons  and 
Property,  396,397  (1S90).  Thegrantof  land  wnoMi'n^  will  convey  buitdines  and  fences, 
aa  well  as  trees  and  herbage  upon,  or  mines  and  quarries  in,  the  ground,  inius  thenud- 
bed.the  railsfastened  toil, and  fhe  buildings  atthedepotsof  railroads, are  real  property. 
1  Washburn  on  Real  Property,  4  (5  ed.  1887). 

(19)  [Whoever  has  the  land  pomesses  all  the  space,  upwards  as  well  as  downwards,  to 
an  indefinite  extent,]  Wilhamson  Real  Property,  14(5  Am.  ed.  1979).  Boone's  Law 
of  Real  Propertv,  sec.  i  (1883).  It  is  clear  that  this  maxim  oiwbt  not  to  apply  to  cases 
of  overhanging  branches  of  trees  or  to  walls  or  other  fixtures.  The  title  to  the  fixture  at 
the  aur&ce  of  the  land  determines  that  of  everj^ing  conjiected  with,  and  which  is  super- 
incumbent above  the  surface  where  the  base  of  the  fixture  rests.  3  Waterman  on  Ti-ea- 
pass,  143  n.  (1875).  Hoffinan  v.  Armstrong,  46  Barb.  337,  339  (N.  Y.  1866)  and  affirmed 
In  48  N.  Y.  (3  Sickela)  30i,  303  ( 1S73). 

Knight  V.  Indiana  Co.,  and  Lightfoot  V.  Grove(5Bei8kell),Tenn.  478(1871].  Boone's 
LawofReal  Property,  sec.  6(1883).    WiUiama  on  Real  Property,  14  (5  Am.  ed.  1879). 

'""  ?    1.. .  . .    .  —   ..! — a  little  qualification. 

._._...  ^  .,        .  lands  held  by  copy  o 

In  such  lands,  unless  the  act  be  authorized  (^  special  custom,  (Whitchurch 
V.  Holworthy,  19  Ves.  314,  S.  C.  4  Maul.  St  Sel.  340,)  it  is  neither  lawful  for  the  cus- 
tomary tenant  or  copyholder  to  dig  and  open  new  mines  without  the  license  of  the 
lord  of  the  manor,  nor  for  the  lord,  without  the  consent  of  the  tenant,  to  open  new  mines 
imder  the  landa  occupied  by  such  tenant  Bishop  of  Winchester  v.  Knight,  I  P.  Wms. 
408.  And  Bee,  as  to  Uie  latter  point,  the  opinion  of  two  judges  against  one,  in  the  Lord 
of  Rutland  v.  Greene,  i  Keble,  557.  and  tn/ra.  The  acts  which  a  lord  of  a  manor  may 
do  by  custom,  to  enable  him  profitably  to  work  mines,  previously  opened,  under  lands 
which  are  parcel  of  bis  manor,  must  not  be  unreasonably  oppressive  upon  the  occupier 
of  the  lands,  or  the  custom  cannot  be  maintained.  Wilkes  v.  Broadbent,  i  Wils.  64. 
And  Uie  lord  of  a  manor  cannot  open  new  mines  upon  copyhold  lands  within  the  manor 
without  a  special  custom  or  reservation;  for  the  effect  might  be  a  disinherison  of  the 
whole  estate  of  tiie  copyholder.  The  lord  of  a  manor  may  be  in  the  same  situation  with 
respect  to  mines  as  with  respect  to  trees, — that  is,  the  property  may  be  in  him, — but  it 
does  not  follow  that  he  can  enter  and  take  it.  The  lord  must  exercise  a  privilege  over 
the  copyholder's  estate  if  during  the  continuance  of  the  copyhold  he  works  mines  under 
it,  and  a  custom  or  reservation  should  be  shown  to  authorize  such  a  privilege;  but  aa 
goon  as  the  copyhold  is  at  an  end  the  sur&ce  will  be  the  lord's,  aa  well  aa  the  minerals, 
and  he  will  have  to  work  upon  nothing  but  his  own  property.  Grey  v.  The  Duke  of 
Nortbumberland,  13  Ves.  337.  17  Ves.  383;  and  S.  P.,  at  law,  under  tne  title  of  Bourne 
V.  Taylor,  10  East,  305,  where  all  the  leading  cases  on  the  subject  are  discussed.  The 
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countries.  So  that  the  word  "land"  includes  not  only  the  face  of  the 
earth,  but  every  thing  under  it,  or  over  it.(2i)  And  therefore,  if  a  man 
grante  all  his  lands,  he  grants  thereby  all  his  mines  of  metal  and  other 

fossils,  his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields 
*i9]     and  meadows.    Not  but  the  particular  names  of  the  things  are  ^equally 

sufficient  to  pass  them,  except  in  the  instance  of  water;  by  a  grant 
of  which,  nothing  passes  but  a  right  of  fishing:(^)(22)  but  the  capital 
distinction    is  this,  that  by    the    name    of  a  castle,(23)    messuage,(24) 

Iff)  Co.Lltt.4. 

right  to  mines  may  be  distinct  trom  the  right  to  the  soiL  In  cases  of  copyholds,  a  lord 
ms.y  have  a  right  under  the  soil  of  the  copyhalder:  but  where  the  soil  is  in  the  lord,  all 
is  resolvable  into  the  owneiship  of  the  soil,  and  a  grant  of  the  soil  nill  pass  every  thing 
under  it    Townley  i^.  Gibson,  a  T,  R.  703. — Chitty. 

"  Mines  of  sold  and  silver,  by  rojial  prerogative  from  time  immemorial,  have  belonged 
to  the  crown."   Williams  on  Real  Property,  14  n.  (5  Am.  ed.  1879).  Therefore,  the  royal 

£  stents  for  lands  in  New  York  "  never  included  by  implication  the  royal  right  to  mines. 
y  the  common  law  the  Icin^  had  here,  as  elsewhere  in  his  dominions,  mines  of  gold  and 
silver  as  part  of  his  prerc^tive  of  coining. ' '  Fowler's  History  of  the  Law  of  Real  Prc^ 
erty,  48  (iSgs). 

Pennsylvania  at  all  times  granted  her  lands  in  iee  simple.  She  fixes  the  bonndaries  of 
every  ^nL  The  grantee  and  his  successors  hold  upwards  as  well  as  downwards.  The 
l^ant  includes  everything  terrestrial  above  or  t>eneath  except  one-fifth  of  the  gold  and 
silver  which  were  specially  reserved  in  the  grants.     Painter  v.  Reece,  2  Pa.  ia8  (1845). 

(91)  Murphy  v.  Bolger,  60  Vt.  723,  726  (1888).  Newell  on  Ejectment  51  n.  (1893). 
"  I  recollect  a  case  where  I  held  that  firing  a  gun  loaded  with  shot  into  a  field  was  a 
brealcing  of  the  close.  Would  trespass  lie  for  passing  through  the  air  in  a  balloon  over 
the  land  of  another?"  Per  lord  Ellenborough,  i  Stark.  58.  In  the  case  of  mines,  cus- 
tom has  in  many  places  made  an  exception  to  this  rule.  See  Bainbridge  on  Miues,  dti. 
a.  Of  course,  any  portion  of  the  space  between  the  centre  of  the  earth  and  the  aky  may 
be  severed  from  the  rest  and  be  capable  of  a  distinct  ownership.  Thus,  a  man  may  have 
a  several  inheritance  in  the  upper  story  of  a  house  or  in  a  pnvate  box  at  a  theatre.  3 
Gal.  &  D.  435. — SwEBT.  And  minerals  are  capable  of  a  possession  distinct  from  that  of 
the  suTface,  and  may  form  a  separate  corporeal  hereditament  and  a  subject  of  a  distinct 
inheritance.     6  Lawson's  Rights,  Remediesand  Practice,  i  3683  (1890). 

(ail  Rogers  v.  Jones,  i  Wend.  355  (N.  Y.  i8j8).  In  re  Seager  Estate,  9a  Mich.  194 
(189a).  Or  the  right  to  use  the  water,  as  in  the  case  of  rivers  and  mill-streams.  Twenty 
years'  exclusive  enjoyment  of  the  water  in  any  particular  manner  by  the  occupier  of  the 
adjoining  lands  afiords  a  conclusive  presumption  of  right  in  the  party  so  enjoying  it;  and 
he  may  maintain  an  action  if  the  water  be  diverted  from  its  course,  ao  that  the  quantity  he 
has  thus  been  accustomed  to  enjoy  is  diminished,  although  the  fishery  may  not  oe  injured, 
(6  East,  aoS.  7  East,  195.  i  Wils.  175;)  and  he  may  legally  enter  the  land  of  a  person 
who  has  occasioned  a  nuisance  to  a  watercourse,  to  abate  it.  a  Smith's  Rep.  9.  Com. 
Di(f,  Pleader.  3  M.  41.— Chitty.  By  the  expressions  "watera,"  "watercourses," 
"  nvera,"  "  fishings,"  etc.,  the  soil  is  never  conveyed.  East  Haven  v.  Hemingway,  7 
Conn.  186,  200(1828). 

(33)  By  the  name  of  a  castle,  one  01 
the  other  hand,]  by  the  name  of  a  n 
Christian. 

"  Land  may  be  parcel  of  a  castle:  castle,  honor,  and  the  like,  are  things  ctmpound, 
and  may  comprise  messuages,  lands,  meadows,  woods,  and  such  like."  Hnl  v.  Grange, 
I  Plowd.  168,  170. — Chitty, 

(34)  Kmessuage,  in  intendment  of  law,  ^rt'nul/iin';  comprehends  land;  and  it  will  be 
presumed  that  a  curtilage,  at  least,  belongs  thereto.  Scholes  v.  Hargreaves.  5  T.  R.  ^ 
Hockley  v.  Lamb,  I  L.  Raym.  736.  Scanler  v.  Johnson,  T.  Jones,  337.  Patrick  v. 
Lowre,  1  Brownl.  loi.  It  should  be  observed,  however,  that  North  v.  Coe,  Vaugh.  253, 
iaamlra.  Rights  of  common,  and  even  of  several,  pasturage,  may  be  appurtenant  to  a 
messuage,  (Potter  v.  Sir  Henry  North,  i  Ventr.  390,)  or  to  a  cottage,  ( Emerton  v.  Selby, 
I  L.  Raym.  1015;)  and  where  common  is  appurtenant,  in  right,  to  a  tenement,  it  goes 
with  the  inheritance,  i  Butst  18.  So  a  garden  may  be  said  to  be  parcel  of  a  bouse, 
and  by  that  name  will  pass  ina  conveyance.  Smith  v.  Martin,  a  Saund.  401,  a.  S.  C.  3 
Eeb.  44.  It  has  also  been  held  that  land  may  pass  as  pertaining  to  a  house,  if  it  hath 
been  occupied  therewith  for  ten  or  twelve  years;  for  by  that  time  it  has  gained  the  name 
of  parcel  or  belonging,  and  shall  pass  with  the  house  in  a  will  or  lease.  Higbam  v. 
Baker,  Cro,  Eliz.  16.  Wilson  v.  Armourer,  T.  Raym.  307.  Loftes  v.  Barker,  Palm.  376. 
•"id  by  the  devise  of  a  messuage,  a  garden  and  the  curtilage  will  pass,  without  saying 
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toft,(35)  croft,  (26)  or  the  like,  nothing  else  will  pass,  except  what  falls  with 
the  utmost  pToprie^  under  the  term  made  use  of;  but  by  the  name  of  land, 
which  is  nomen.  gen^aitssimum;{2-j)  every  thing  terrestrial  will  pass.(A) 


CHAPTER  III. 

OP  INCORPOREAI,  HEREDITAMENTS. 

Ah  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  corporate 
(whether  real  or  personal)  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same.(<i)(i)  It  is  not  the  thing  corporate  itself,  which  may  consist  in 
lands,  houses,  jewels,  or  the  like;  but  something  collateral  thereto,  as  a  rent 
issuing  out  of  those  lands  or  houses,  or  an  office  relating  to  those  jewels.(2) 
In  short,  as  the  logicians  speak,  corporeal  hereditaments  are  the  substance, 
which  may  be  always  seen,  always  handled:  incorporeal  hereditaments  are 
but  a  sort  of  accidents,  which  inhere  in  and  are  supported  by  that  substance; 
and  may  belong  or  not  belong  to  it,  without  any  visible  alteration  therein. (3) 
Their  existence  is  merely  in  idea  and  abstracted  contemplation;  though  their 
effects  and  profits  may  be  irequently  objects  of  our  bodily  senses.(4)    And 

(ft)  Oo.  Litt.  4, 5,  &  (a)  Ibid.  19,  at. 


I  by  feoffment,  or  other 
gc   and  garden,  (if  any 
.    ,  =nge,  I  Plowd.  170,  a,;  S  ,     ,    _  . 

will,  althoagh  lands  will  not  pass  under  tbe  word  appurifnances,  taken  in  its  strict  tech- 
nical sense,  tbey  will  pass  if  it  appear  that  a  laiger  senae  was  intended  to  be  given  to  it. 
Bock  V.  Norton,  i  Bos.  &  Full.  57.  Ongley  V.  Chambers,  I  Bingh.  498.  Press  v.  Parker, 
3  Bingli.  463.— Chittw 

(35)  Wben  land  is  bnilt  upon,  the  space  occupied  by  the  building  changes  its  name 
into  that  of  a  messuare.  M  tne  building  afterwards  falls  to  decay,  yet  it  shall  not  have 
the  name  of  land,  althongh  there  be  noUiing  in  substance  left  but  the  land,  but  it  shall 
be  called  a  loft,  which  is  a  name  superior  to  land  and  inferior  to  messuage.  Hill  v.  Grange, 
I  Plowd.  170. — Chittv. 

(36J   Crojt  is  a  amall  enclosure  near  to  the  homestead.— ChiTTv. 

(37)   [The  most  general  name.] 

(i)  I  Washburn  on  Real  Property,  36  (5  ed.  1887).  Willard  on  Real  Estate  and  Con- 
veyancing, 189  (aed.  i88si.  iPingreron  Real  Property,  3^,  101  (1895).  In  Viiginia, 
with  the  exception  of  annuities,  it  wonfd  be  difficult  to  imafFine  any  case  of  an  incorpo- 
real hereditament  arising  out  of  personalty.  I  Lomax's  Digest  of  the  Laws  of  Real 
p™erty,  510(1839). 

Tlie  plea  of  right  of  way  raises  a  question  of  title  in  the  easement  claimed,  and  ease- 
ments  are  real  estate,  at  common  law.     3  Waterman  on  Trespass,  445,  479  ( 1875 ). 

(3)  This  shows  that  the  idea  was  entertained  of  incorporeal  rights  annexed  to  corporeal 
chattels,  as  well  as  of  those  rights  which  savored  only  of  real  estate.  I  Sciiouler^  Per- 
sonal Property,  sect.  11  (3  ed.  1884). 

An  Act  vested  certain  property  in  a  harbor  in  commissioners  and  empowered  them  to 
levy  certain  duties  on  ships  entering  or  leaving  the  haven,  or  loading  or  unloading  in  the 
roads.  These  duties  were  held  not  an  interest  in  or  affecting  land.  In  re  Christmas. 
Martin  v.  Lacon,  33  Ch.  Div.  331,  339  (Eng.  1886). 

(3}  I  Schouler's  Personal  Property,  sect.  11  (s  ed.  1884).  a  Ballard's  Real  Property, 
sect  531,  p.  587  (1893).    Pingrey  on  Real  Property,  loi  (1895). 

(4)  I  Barbour's  Rights  or  Persona  and  Property, 399(1890).  A  «»irf(/»£M»,  the  benefit  of 
which  may  descend  from  an  ancestor  to  his  heir,  is  an  incorporeal  hereditament;  so  also  a 
right  of  reverter  can  only  be  regarded  asan  incorporeal  hereditament.  The  right  of  a  party 
to  have  tbe  water  of  a  stream  or  water.courae  flow  to  or  from  his  lands  or  mill  over  the  land 
(rf another  is  an  incorporeal  hereditament     Wyatt  v.  Irrigation  Co.,  18  Colo.  307  (1S93). 
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indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal  hereditament,  we 
must  be  careful  not  to  confound  together  the  profits  produced,  and  the  thing, 
or  hereditament,  which  produces  Uiem.  An  annuity,  for  instance,  is  an  in- 
corporeal hereditament:  (5)  for  though  the  money,  which  is  the  fruit  or  pro- 
duct of  thi^  annuity,  is  doubtless  of  a  corporeal  nature,  j'et  the  annuity'  itself, 
which  produces  that  money,  is  a  thing  invisible,  has  only  a  mental  existence, 
and  cannot  be  delivered  over  from  hand  to  hand.  So  tithes,  if  we 
*2i]  consider  the  pFo*duce  of  them,  as  the  tenth  sheaf  or  tenth  lamb, 
seem  to  be  completely  corporeal;  yet  they  are  indeed  incorporeal 
hereditaments:  for  they,  being  merely  a  contingent  springing  right,  collat- 
eral to  or  issuing  out  of  lands,  can  never  be  the  object  of  sense:  that  casual 
share  of  the  annual  increase  is  not,  till  severed,  capable  of  being  shown  to  the 
eye,  nor  of  being  delivered  into  bcdily  possession.  (6) 

Incorporeal  hereditaments  are  principally  of  ten  sorts;  advowsons,  tithes, 
commons,  ways,  offices,  dignities,  franchises,  corodies  or  pensions,  annuities, 
and  rents. (7) 

I.  Advowson  is  the  right  of  presentation  to  a  church,  or  ecclesiastical 
benefice.  Advowson,  advocaiia,  signifies  in  dientelam  reriperc,  the  taking 
into  protection;  and  therefore  is  synonymous  with  patronage, /a^rraa/Bi.-  and 
he  who  has  the  right  of  advowson  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  first  built  churches  on  their  own  demesnes,  and  ap- 
pointed the  tithes  of  those  manors  to  be  paid  to  the  officiating  ministers, 
which  before  were  given  to  the  dergy  in  common,  (from  whence,  as  was 
formerly  mentioned, (^)  arose  the  division  of  parishes,)  the  lord,  who  thus 
built  a  church,  and  endowed  it  with  glebe  or  land,  had  of  common  right  a 
power  annexed  of  nominating  such  minister  as  he  pleased  (provided  he  were 
canonically  qualified)  to  officiate  in  that  church,  of  which  he  was  the  founder, 
endower,  maintainer,  or,  in  one  word,  the  patron.  (£')(8) 

This  instance  of  an  advowson  will  completely  illustrate  the  nature  of  an 
incorporeal  hereditament.  It  is  not  itself  the  bodily  possession  of  the  church 
and  its  appendages:  but  it  is  a  right  to  give  some  other  man  a  title  to  su^ 


Book  1.  page  112. 


The  word  is  no  doubt  often  inserted  in  grants  for  life  or  years;  but  then  it  is  only  with 
reference  to  aome  subject  which  is  matter  of  inheritance.    Smith  v.  Tindal,  1 1  Uod.  90. 

—C  BITTY. 

(6)  Goodeve'a  Moden 

dranlic  Assn. ,  15  Barb.  i._.  ,_ -v-.      

S.  1847)  ia  Myers  on  Vested  Rights,  53a  (1891I. 

(7)  Dove  V.  Dove,  18  U.  C.  C.  P.  A^A,  4*9  fi868).  Boone's  Law  of  Real  Propeity  sect 
9  (1SS3).  I  Pingrej  on  Real  Property.  loi  (1815).  i  Lomax'sDlKest  of  the  Laws  of  Real 
Property.  511  (1839).  Of  these,  commons,  easements,  rents  and  franchises  pertain  to  the 
United  States.  The  others  do  not  now,  if  they  ever  did,  exist  here.  Tiedeman  on  Real 
Property,  sect.  588  (a  ed.  1893).  Commons,  as  understood  in  England,  are  not  known  to 
the  American  law  as  things  of  which  an  estate  can  be  predicated,  and  annuities  are  but 
claims  of  a  personal  nature.     3  Washbum  on  Real  Property.  a84  (sed.  1887). 

In  the  United  States  there  are  no  advowsons.  titles,  dignities,  nor  corodies.  commons 
are  tare,  offices  rare  or  unknown,  and  annuities  have  no  necessary  connection  with  land. 
Bnt  there  are  other  incorporeal  hereditaments  not  named  in  the  list,  as  remainders  and 
reveiaions,  de^ndent  on  a  particular  estate  of  freehold,  easements  of  light,  air  and  the 
like,  and  e<]uities  of  redemption,     i  Pingrey  on  Real  Property,  25,  id  (1895). 

(8)  Turpin  v.  Locket,  6  Call,  113.  131  (Va.  1804).  An  advowson  is,  in  fact,  but  •  aie«P 
trust,  or  right  of  nomination  to  a  benefice,  which  cannot  be  legally  sold  to  the  intended 
incumbent.  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat  518  (U.  S.  1819). 
Uyerson  Vested  Rights,  533  (1891). 
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bodily  possession.  The  advowson  is  the  object  of  neither  the  sight,  nor  the 
touch;  and  yet  it  perpetually  exists  in  the  mind's  eye,  and  in  conteniplati(Mi 
of  law.  It  cannot  be  delivered  from  man  t>  man  by  any  visible  bodily 
transfer,  nor  can  corporeal  possession  be  *bad  of  it.  If  the  patron  [*22 
takes  corporeal  possession  of  the  church,  the  churchyard,  the  glebe, 
or  the  like,  he  intrudes  on  another  man's  property;  for  to  these  the  parson 
has  an  exclnsive  right.  The  patronage  can  therefore  be  only  conveyed  hy 
operation  of  law,  by  verbal  grant,  (9)  either  oral  or  written,  which  is  a  kind 
t^  invisible  mental  transfer:  and  b^ng  so  vested  it  lies  dormant  and  unno- 
ticed, till  occasion  calls  it  forth:  when  it  produces  a  visible  corporeal 
fruit,  by  entitling  some  clerk,  whom  the  patron  shall  please  to  nominate, 
to  enter,  and  receive  bodily  possession  of  the  lands  and  tenements  of  the 
church. 

Advowsons  are  either  advowsons  appendant,  or  advowsons  in  gross.  Lords 
of  manors  being  originally  the  only  founders,  and  of  course  the  only  patrons, 
of  churches, (1/)  the  right  of  patronage  or  presentation,  so  long  as  it  con- 
tinues annexed  to  the  possession  of  the  manor,  as  some  have  done  from  the 
foundation  of  the  church  to  this  day,  is  called  an  advowson  appendant:(«) 
and  it  will  pass,  or  be  conveyed,  together  with  the  manor,  as  incident  and 
appendant  thereto,  by  a  grant  of  the  manor  only,  without  adding  any  other 
words.  (/)  ( 10)  But  where  the  property  of  the  advowson  has  been  once  sep- 
arated from  the  property  of  the  manor  by  legal  conveyance,  ( 1 1 )  it  is  called 
an  advowson  in  gross,  or  at  large,  and  never  can  be  appendant  any  more; 
but  it  is  for  the  future  annexed  to  the  peison  of  its  owner,  and  not  to  his 
manor  or  his  lands.(^) 

Advowsons  are  also  either  presentative,  wllative,  or  donative:  (A)  an  advow- 
son presentative  is  where  the  patron  hath  a  right  of  presentation  to  the  bishop 
or  ordinary,  and  moreover  to  demand  of  him  to  institute  his  clerk,  if  he  finds 

((0  Ca  UV.  m.  ig)  Ibid.  m. 

\e)  Ibid.  va.  \h)  lUd. 

(/)  lUd.  S07. 

(9)  The  late  learned  Vlnerian  piv>fe3sor,  Mr.  Wooddeaon,  has  taken  notice  of  thi* 
inaccuracy,  and  has  observed  that  "  odvomaons,  merely  as  such,  fi.  e.,  in  gross,]  conld 
ncTcr,  in  any  age  of  the  BnEliah  law,  pass  by  oral  grant  without  deed."  3  Woodd.  64, 
Lord  Coke  says  expreasly  that  ' '  grant  is  properly  of  thinss  incorporeal,  which  cannot 
paaa  without  deed.  I  Inst  9.  But  before  the  Statute  of  Prands,  39  Car.  II.  c.  3,  any 
Brcefaold  interest  in  cortioreal  hereditameiita  might  have  passed  by  a  verbal  feofitnent, 
accompanied  wiU<  livery  of  seisin.  Litt.  {  59.  And  by  snch  a  verbal  grant  of  a  manor, 
Hr.  Wooddeaun  justly  obacrves,  before  the  Statute,  an  advowson  appendant  to  it  might 
tlave  been  conveyed.  But  he  who  has  an  advowson  or  a  right  of  patronage  in  lee  may 
by  deed  transfer  every  speHes  of  interest  out  of  it. — viz.,  in  fee,  in  toil,  for  life,  for  yean, 
—or  may  grant  one  or  more  presentationB. — CHRISTIAN. 

fioj  Goodeve's  Modem  i.iw  of  Real  Property,  344  {1891). 

(n)  For  instance,  if  the  manor  to  which  an  advowson  is  appendant  be  conveyed 
away  in  fee  simple,  excepting  the  advowson,  or,  vice  versa,  if  the  advowson  be  conveyed 
away  without  the  manor  to  which  it  was  appendant,  the  advowson  becomes  in  grass. 
Pnlmerston  v.  Stuard,  Dyer,  103,  b.  If,  upon  partition  between  two  copaicenera,  a 
manor  be  allotted  to  one,  and  an  advowson  appendant  thereto  to  another,  the  advowson 
becomes,  for  a  time  at  least,  severed  Irom  the  manor;  but  if,  by  the  death  of  one  copar- 
cener, without  issue,  the  two  estates  become  reunited  by  law,  the  advowson  which  waa 
once  severed  is  now  appendant  again.  Sir  Moyle  Pinch's  case,  6  Rep.  64,  b.  Hartop  v. 
DalW,  Hetley,  14.  Tbe  dictum  in  the  text,  therefore,  which  intimates  that  an  advowson 
which  once  oecomes  in  gross  can  never  again  be  appendant,  must  be  qualified.  See 
Gibson's  Codex,  757.  And  our  author  could  not  mean  that  a  temporary  severance,  by 
a  lease  for  life  or  years  of  a  manor,  with  the  exception  of  an  appendant  advowson,  will 
have  the  eSect  of  totally  destroying  its  sppendant  qualities:  Uie  contrary  doctrine  has 
been  established.  Hartox  v.  Cocli,  Hutt.  89,  Jenk.  Cent.  310,  pi.  91.  And  where 
several  parties  have  a  right  to  nominate  and  present  to  a  chnrch  in  tnnis,  the  advowson 
may  be  appendant  for  one  turn,  and  in  gross  for  another.  IllisfieM  case.  Dyer,  359,  h 
pL  19.— CTITTV. 
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bim  canoDically  qualified;  and  this  is  the  most  usual  advowson.(i2)  An 
advowson  coUaHve  is  where  the  bishop  and  patron  are  one  and  the  same 

person;  in  which  case  the  bishop  cannot  present  to  himself;  but  he 
♦23]     does,  by  the  one  act  of  collation,  or  con*ferring  the  benefice,  the  whole 

that  is  done  in  common  cases,  by  both  presentation  and  institution.  (13) 
An  advowson  donative  is  when  the  king,  or  any  subject  by  his  license,  doth 
found  a  church  or  chapel,  and  ordains  that  it  shall  be  merely  in  the  gift  or 
disposal  of  the  patron;  subject  to  his  visitation  only,  and  not  to  that  of  the 
or<Unary;  and  vested  absolutely  in  the  clerk  \iy  the  patron's  deed  of  dona- 
tion, without  presentation,  institution,  or  induction.(( )    This  Is  said  to  have 

H)  Ox  UU.  SM. 

(13)  The  right  of  presentation  is  the  right  to  offer  a  clerk  to  the  bishop,  to  be  instituted 
to  a  (^urch.  Co.  Litt  iio,  a-  3  Cruise,  3.  All  persona  seised  in  Tee,  in  tail,  or  for  life, 
or  poasessed  for  a  term  of  jiears  of  a  manor  to  which  an  advowson  is  appendant,  or  of 
an  advowson  in  gross,  may  present  to  a  church  when  vacant.  Although  this  is  a  right 
considered  of  great  value,  as  a  provision  for  relations,  a  pledge  of  friendship,  or,  what  is 
its  trueiuse  and  object,  the  reward  of  learning  and  virtue,  jet  the  possession  of  it  never 
can  yield  any  lucrative  benefit  to  the  owner,  as  the  law  has  provided  that  the  exercise 
of  this  right  must  be  perfectly  gratuitous.  The  advowson  itself  ia  valuable  and  salable, 
but  not  &e  presentation  when  the  living  is  void,  i  L«on.  305.  Dartmouth  College  V. 
Woodward,  4  Wheaton  {U.  S.)  5"8,  697  (1819),  in  Meyerson  Vested  Rights,  527  (1891). 
Therefore,  the  mortgagor  shall  present  when  the  church  is  vacant,  though  the  advowson 
alone  is  mortgaged  in  fee,  for  the  mortgagee  could  derive  no  advantage  firom  the 
presentation  in  reduction  of  his  debt,  3  Atk.  509.  Mirehonse,  Adv.  150,  151.  So, 
though  the  assignees  of  a  bankrupt  may  sell  the  advowson,  yet,  if  the  church  be  void  at 
the  bme  of  the  sale,  the  bankrupt  himself  must  present  the  clerk,  (Mirehouse,  156;)  and 
if  an  advowson  is  sold  when  the  church  is  void,  the  grantee  cannot  have  the  benefit  of 
the  next  presentation;  and  it  has  been  doubted  whether  the  whole  grant  is  not  void, 
(Cro.  Eliz.  811.  3  Burr.  1510.  Bla.  Rep.  491,  1054.  Amb.  368;)  thoufh  probably  tiiene 
would  be  no  objection  to  the  grant  of  an  advowson,  though  the  church  is  vacant  if  the 
next  presentation  be  expressly  reserved  by  the  grantos,  especially  as  it  has  been  decided 
that  a  conveyance  of  an  advowson,  though  it  may  be  void  for  the  next  presenlation,  yet 
may  be  good  for  the  remaining  interest,  when  it  can  be  fairly  separated  from  the 
objecdonable  part  S  Taunt.  737.  i  Marsh,  aga.  An  advowson  infeein^rf^isassetsin 
the  hands  of  the  heir,  (3  Bro.  P.  C.  556:)  bnt  it  is  not  extendible  under  an  elegit,  because 
•  moiety  cannot  be  set  ont,  nor  can  it  be  valued  at  any  certain  rent  towards  payment  of 
the  debt     Gilb.  Exec  39.     a  Saund.  63,  f. 

He  who  has  an  advowson  or  right  of  patronage  in  fee  may,  by  deed,  transfer  every 
species  of  interest  out  of  it,  viz. ,  in  fee,  in  tail,  for  life,  for  years,  or  may  ^rant  one  or 
more  presentations.  The  right  of  presentation  descends  by  course  of  inhentance  from 
heir  to  heir,  as  lands  and  tenements,  unless  the  church  become  vacant  in  the  lifetime 
of  the  peison  seised  of  the  advowson  in  fee,  when  the  void  turn,  being  then  a  chattel, 
goes  to  the  executor,  unless  it  be  a  donative  benefice,  and  in  that  case  the  right  of  dona- 
tion descends  to  the  heir.  3  Wils.  150.  If,  however,  the  patron  presents  and  dies  before 
his  clerk  is  admitted,  and  his  executor  presents  another,  both  these  presentments  are 
good,  and  the  bishop  ma^  receive  which  of  the  clerks  he  pleases.  Co.  Litt  388,  a.  Bum, 
E.  L.  tit  Advowson.  Mirehouse  on  Advowsons,  13^,  where  see  in  general  the  right  of 
presentation.  See  further  as  to  presentation  by  joint  tenants  and  tenants  in  common. 
3  Saund.  116,  b.  Where  the  same  person  is  patron  and  incumbent,  and  dies,  his  heir 
is  to  present,  (3  Lev.  47.  3  Buls.  47:)  but  such  patron  and  incumbent  may  devise  the 
presentation,  i  Lev.  aoj.  3  Roll.  Rep.  314.  6  Cruise,  Dig.  11.  Mirehouse,  70.  But, 
as  we  have  seen,  an  advowson  in  gross  will  not  pass  by  flie  word  "  lands  "  in  a  will, 
though  it  will  be  comprehended  under  the  terms  "tenements  "  and  "  hereditaments." 
Ante,  16,  n.  3. 

The  remedy  for  the  infraction  of  the  right  of  presentation  is  an  Action  of  yuare  impedii, 
in  which,  although  we  have  seen  that  no  profit  can  be  taken  for  presenting  the  clerk, 
yet  the  patron,  whose  right  of  patronage  is  injuriously  disturbed,  recovers  two  years' 
ralue  of  the  church  if  the  turn  of  presentation  is  lost  3  Cruise,  17,  t8.  The  particulars 
of  the  action  of  fuare  itnpedit  will  be  considered,  post,  3  book,  343  to  353.  When  the 
bishop  refuses  without  good  cause,  or  unduly  delays,  to  admit  and  institute  a  clerk,  he 
may  have  his  remedy  against  the  bishop  in  the  ecclesiastical  court.  3  Cruise.  17.  As  to 
any  remedy  for  the  clerk  at  law.  see  13  East,  419,     15  East  117.— Chitty. 

(13)  Of  the  collative  church  the  bishop  is  patron,  because  he  is  quasi  the  founder  of 
that  having  built  it  himself,  or  been  principally  instrumental  in  procuring  it  to  be  built, 
or  applied  to  the  purpose  of  religion.     Godwin  v.  Lunan,  1  Jeff.  (Va. )  96  (99)  1771. 
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been  anciently  the  only  way  of  conferring  ecclesiastical  benefices  in  England; 
the  method  of  institution  by  the  bishop  not  being  established  more  early  than 
the  time  of  Archbishop  Becket  in  the  reign  of  Henry  II.(*)  And  therefore 
though  Pope  Alexander  111.(0  '>i  a  letter  to  Becket,  severely  inveighs 
against  aprava  antsuefudoX^A)  as  he  calls  it,  of  investiture  conferred  by  the 
patron  only,  this  however  shows  what  was  then  the  common  usage.  Others 
contend  that  the  claim  of  the  bishops  to  institution  is  as  old  as  the  first  plant- 
ing of  Christianity  in  this  island;  and  in  proof  of  it  they  allege  a  letter  from 
the  English  nobility  to  the  pope  in  the  reign  of  Henry  the  Third,  recorded 
by  Matthew  Paris,(»i)  which  speaks  of  presentation  to  the  bishop  as  u  thing 
immemorial.  The  truth  seems  to  be,  that,  where  the  benefice  was  to  be 
conferred  on  a  mere  lay  man,  he  was  first  presented  to  the  bishop,  in  order  to 
receive  ordination,  who  was  at  liberty  to  examine  and  refuse  him:  but  where 
the  clerk  was  already  in  orders,  the  living  was  usually  vested  in  him  hy  the 
sole  donation  of  the  patron;  till  about  the  middle  of  the  twelith  century, 
when  the  pope  and  his  bi^ops  endeavored  to  introduce  a  kind  of  feodal 
dominion  over  ecclesiastical  benefices,  and,  in  consequence  of  that,  began  to 
claim  and  exercise  the  right  of  institution  universally  as  a  spedes  of  spiritual 
investiture. 

However  this  may  be,  if,  as  the  law  now  stands,  the  true  patron  oncev»ivea 
this  privilege  of  donation,  and  presents  to  the  bishop,  and  his  clerk  is 
admitted  and  instituted,  the  ad*vowson  is  now  become  forever  pre-  [*24 
sentattve,  and  shall  never  be  donative  any  more.(M)  For  these  excep- 
tions to  general  rules,  and  common  right,  are  ever  looked  upon  b>-  the  law  in 
an  unfavorable  view,  and  construed  as  strictly  as  possible.  If  therefore  the 
patron,  in  whom,  such  peculiar  right  resides,  does  once  give  up  that  right, 
the  law,  which  loves  uniformity,  will  interpret  it  to  be  done  with  an  inten* 
tion  of  giving  it  up  forever;  and  will  therefore  reduce  it  to  the  standard  of 
other  ecclesiastical  livings.(i5) 

II.  A  second  species  of  incorporeal  hereditaments  is  that  of  tithes;  which 
are  defined  to  be  the  tenth  part  of  the  increase,  yearly  arising  and  renewing 
from  the  profits  of  lands,  the  stock  upon  lands,  and  the  persmial  industry  of 
the  inhabitants:  ( 1 6)  the  first  species  being  usually  caHei  predial,  as  of  com, 

(m)  i.  D.  t23B. 

(nj  Co.  Utt.  841.    Cia  Jac  61. 


learned  judge;  in  vhich  it  was  declared  that,  although  a,  presentation  may  destroy  ■!_ 
impropriation,  yet  it  cannot  destroya  donative,  because  the  creation  thereof  is  by  letteis- 
patent.  aSalk,  541.— Christian.  3Salk.i4o.  Mi  rehouse,  36.  It  may  here  be  observed, 
that  vhen  an  incumbent  is  made  a  bishop,  the  right  of  presentation  in  that  case  is  in  the 
king,  and  is  called  a  prerogative  presentation;  the  law  concerning  which  was  doubted  in 
Car.  IJ.'s  time,  but  in  the  time  of  king  William  it  was  finally  determined  in  &vor  of  the 
crown,  a  Bla.  R.  770. — Chitty. 
Advowsons  do  not  exist  in  the  United  States.    Tbe  first  amendment  to  the  constitntion 

Provides  that  "  Congress  shall  make  no  law  respecting  an  establishment  of  religioiL" 
Tor  is  there  any  provision  for  the  establishment  of  religion  in  any  of  the  States.  The 
policy  of  this  countfyis  religions  freedom; 'and  as  a  rule  pastors  and  other  chnrch  officii 
are  chosen  by  the  congregations. 

(16)  The  definition  proposed  in  the  text  is  not  strictly  accnrate.  Tbe  faulty  part  of  th« 
definition  seems  to  be  the  snpposition  that  tithe  consists,  in  all  cases,  of  the  tenth  part  of 
the  incnaae  yearly  arisins  and  renewing.  This  is  not  correct,  even  as  to  predial  tithes, 
universally;  and  to  mixed  and  personal  tithes  it  does  not  at  all  apply.  See  the  4th  ch. 
of  Toller  on  Tithes. 
Wood  is  one  of  the  instances  to  show  that  predial  tithe  may  be  payable  in  respect  of 
n  article  of  which  the  renewal  is  not  annual.    Silva  cadua  is  titbable  when  it  is  felled; 

inr  years  not  unfreqnently) 
Tryou,  I  Dick.  14s.    Chi- 
chester V.  Sheldon,  Turn.  &  Rubs.  349.— Chittv. 
491 
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grass,  hops,  and  v/ood:(o)  the  secoad  mixed,  as  of  wool,  milk,  pigs,  etc.,(/) 
consisting  of  natural  products,  but  nurtured  and  preserved  in  part  by  the 
caie  of  man ;  and  of  these  the  tenth  must  be  paid  in  gross;  the  third  perianal, 
as  of  manual  occupations,  trades,  fisheries,  and  the  like;  and  of  these  only 
the  tenth  part  of  the  dear  gains  and  profits  is  due.  (^)(i7) 

It  is  not  to  be  expected  from  the  nature  of  these  general  commentaries, 
that  I  should  particularly  specify  what  things  are  tithable,  and  what  not;  the 
time  when,  or  the  manner  and  proportion  in  which,  tithes  are  usually  dne. 
For  this  I  must  refer  to  such  authors  as  have  treated  the  matter  in  detail: 
and  shall  only  observe,  that,  in  general,  tithes  are  to  be  paid  for  every  thing 
^at  yields  an  annual  increase,  as  com,  hay,  fruit,  cattle,  poultry,  and  the 
like;  but  not  for  any  thing  that  is  of  the  sul»tance  of  the  earth,  or  is  not  of 
annual  increase,  as  stone,  lime,  chalk,  and  the  like;  nor  for  creatures  that  are 
of  a  wild  nature,  or  /era  natura,  as  deer,  hawks,  etc.,  whose  increase,  so  as 
to  profit  the  owner,  is  not  annual,  but  casual,  (r)  It  will  rather  be 
*25]  our  business  to  consider,  i.  The  original  of  the  right  ♦of  tithes.  2. 
In  whom  that  right  at  present  subsists.  3.  Who  may  be  discharged, 
either  totally  or  in  part,  from  paying  them. 

1,  As  to  dieir  original,  I  will  not  put  the  title  of  the  clergy  to  tithes  upon 
any  divine  right;  though  such  a  right  certainly  commenced,  and  I  believe  as 
certainly  ceased,  with  the  Jewish  theocracy.  Yet  an  honorable  and  compe- 
tent maintenance  for  the  ministers  of  the  gospel  is,  undoubtedly,  jure 
divino,(_iS)  whatever  the  particular  mode  of  that  maintenance  maybe.  For, 
besides  the  positive  precepts  of  the  New  Testament,  natural  reason  will  tell 
us,  that  an  order  of  men,  who  are  separated  from  the  world,  and  excluded 
from  other  lucrative  professions,  for  the  sake  of  the  rest  of  mankind,  have  a 
right  to  be  furnished  with  the  necessaries,  conveniences,  and  moderate  enjoy- 
ments of  life,  at  their  expense  for  whose  benefit  they  forego  the  usual  means 
of  providing  them.  Accordingly  all  municipal  laws  have  provided  a  liberal 
and  decent  maintenance  for  their  national  priests  or  clergy:  ours  in  pardcnlar 
have  established  this  of  tithes,  probably  in  imitation  of  the  Jewish  law:  and 
perhaps,  considering  the  degenerate  state  of  the  world  in  general,  it  may  be 
more  beneficial  to  the  English  clergy  to  found  their  title  on  the  law  of  the 
land,  than  upon  any  divine  right  whatsoever,  unacknowledged  and  unsup- 
ported by  temporal  sanction8.(i9} 


Sit 


.  Boll.  Abr.  835.   1  IdM.  on.  (g)  1  RoU.  Abr.  BH. 

Ibid.  (r)  2  Imt.  Wl. 

( 17]  The  distinction  between  predial  and  mixed  tithe  is  that  predial  tithes  (m>  called 
from  pradium,  b,  &rm)  are  those  which  arise  immediately  from  the  soil^  either  with  or 
without  the  intervendoD  of  human  industry.  Those  are  mixed  which  anse  immediately 
through  the  increase  or  other  produce  of  animals,  which  receive  their  tintriment  from 
the  earth  and  its  fruits.  Therefore  agistment  is  a  predial  tithe,  thoagh,  as  it  is  incapable 
of  being  set  out  in  kind,  it  is  not  within  the  statute,  i  and  3  Ed.  VI.  c  33,  per  Macdon- 
ald,  Ch.  B.  3  Anstr.  763.  Personal  tithesare  so  termed  because  they  arise  entirely  from 
the  personal  industry  of  man.  Mirehouae,  I  and  a.  These  personal  tithes  are  not  at 
piesent  paid  anywhere,  except  for  fish  caught  in  the  sea,  (Bunb.  Rep.  356.  3  T.  R  385,) 
and  for  com-mills.  Mirehouse,  93  to  loi.  Tithe  is  not  payable  of  common  ri^t  of 
things/«r(7  nalura,  as  of  deer  in  a  park,  or  rabbits  :n  a  warren,  or  a  decoy  in  landa  of 
owner,  but  by  special  custom  may  be  due.  Com.  Dig.  Diamea,  H.  4, 16.  Owen,  34  Gwm. 
375.    Cro.  Car.  339;    8  Price,  39. 

In  addition  to  this  triple  distinction,  all  tithes  have  been  otherwise  divided  into  two 
classes,  greal  or  small;  the  former,  in  seneral,  comprehending  the  tithes  of  com,  pea* 
and  beans,  hay,  and  wood;  the  latter,  all  other  predial,  together  with  all  peiaonal  and 
mixed,  tithes.  Tithes  are  great  or  small,  accorajng  to  the  natare  of  the  things  which 
yield  the  tithe,  without  reference  to  the  quantity.— CHrrry. 

f  iS}  [By  divine  right.] 

( 19)  The  argument  that  tithes  may  be  taken  to  be  part  of  the  rent  which  the  farmer 
pays  for  his  land  is  more  plausible  than  sound;  for  the  sum  which  he  pays  to  hia  landlord 
under  that  name  is  certain,  while  the  amount  which  be  pays  to  the  clergyman  incRsae* 
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We  cannot  precisely  ascertain  the  time  when  tithes  were  first  introduced 
into  this  country.  Possibly  they  were  contemporary  with  the  planting  of 
Christianity  among  the  Saxons,  by  Augustin  the  monk,  about  the  end  of  the 
sixth  century.  But  the  first  mention  of  them,  which  I  have  met  with  in  any 
written  English  law,  is  in  a  constitutional  decree,  made  in  a  synod  held  A.  D, 
786,(1)  wherein  the  payment  of  tithes  in  general  is  strongly  enjoined.  This 
canon,  or  decree,  which  at  first  bound  not  the  laity,  was  efiectually  confirmed 
by  two  kingdoms  of  the  heptarchy,  in  their  parliamentary  conventions 
of  estates,  respectively  consisting  of  the  kings  of  Merda*  and  North-  [*26 
umberland,  the  bishops,  dukes,  senators,  and  people;  which  was  a 
very  few  years  later  than  the  time  that  Charlemagne  established  the  payment 
of  them  in(/)  France,  and  made  that  famous  division  of  them  into  four  parts; 
one  to  maintain  the  edifice  of  the  church,  the  second  to  support  the  poor,  the 
third  the  bishop,  and  the  fourth  the  parochial  clergy. (uX^^) 

The  next  authentic  mention  of  them  is  in  the_/brrfwj  Edwardi  el  Gulhruni; 
or  the  laws  agreed  upon  between  king  Guthnin,  the  Dane,  and  Alfred 
and  his  son  Edward  the  elder,  successive  kings  of  England,  about  the  year 
900,  This  was  a  kind  of  treaty  between  those  monarchs,  which  may  be 
found  at  large  in  the  Anglo-Saxon  laws:Ca')  wherein  it  was  necessary,  as 
Guthnin  was  a  pagan,  to  provide  for  the  subsistence  of  the  Christian  clergy 
under  his  dominion;  and  accordingly,  we  find(j(;)  the  payment  of  tithes  not 
only  enjtnned,  but  a  penalty  added  upon  non-observance:  which  law  is 
seconded  by  the  laws  of  Athelstan,(_)')  about  the  year  930.  And  this  is  as 
much  as  can  certainly  be  traced  out  with  regard  to  their  legal  original. 

2.  We  are  next  to  consider  the  persons  to  whom  they  are  due.(2i)  And 
upon  their  first  introduction,  (as  hath  formerly  been  observed,  )(3')  though 

(I)  S«td.  c,  8, !  Z.  (u)  Wllklns,  page  GI. 

(tl  *.  D.778.  W  Cap.  fl. 

\v,\  Book  I.  ch.  n.    8eld.  C  6,  }  T.    S|L  of  lAm,  hS  Ckp.  t. 

with  the  increase  of  his  harvests,  though  that  has  been  effected  by  an  increased  expea- 
ditucc  both  of  money  and  labor.  It  seems  hard,  thereroiv,  that  he  should  be  BtHj^ed  of 
one-tenth  of  the  resultsoi  his  superior  husbandry  in  addition  to  the  tenth  of  the  prodace 
of  his  &rm  by  the  ordinary  course  of  cultivation.  In  the  case  of  persOiial  tithes,  onl^  a 
tenth  of  the  cleat  profit  is  payable  after  deducting  all  expenses.  3  Anstr.  915.  Mire- 
house,  1(A  Why,  therefore,  sliould  the  tenth  of  the  produce  of  lands  be  allowed  with> 
out  any  deduction  for  expenses?  The  policy  of  a  system  which  sives  rise  to  jealousies, 
distrusts,  and  quarrels  between  the  people  and  their  spiritual  guides  is  at  best  question- 
able; and  the  true  friends  of  the  church  mnst  be  anxious  for  those  changes  becoming 
Keneral  which  have  prevented  the  recurrence  of  those  evils  wherever  they  have  been 
introduced.  Accordingly,  the  courts  and  juries  look  with  favor  upon,  and  endeavor  to 
mpport,  compositions,  ancient  payments,  and  moduses.— CHITTV. 

(ao)  With  respect  to  the  quadnpartite  division  of  tithes  mentioned  in  the  text.  Toller 
(p.  6)  thinks  it  was  not  only  more  ancient  than  the  law  of  Charlemagne  upon  the  subject, 
bnt  also  conformable  to  some  very  old  canon  or  ns^e.  He  draws  this  inference,  reason- 
ably enough,  from  the  answer  returned  to  Augustin,  who,  when  he  inquired  of  the  pope 
as  to  the  bishop's  portion  of  the  oblations  of  the  faithful,  was  told  that  the  custom  was 
generally  to  make  such  a  division  as  that  alluded  to.— a  division  which  has  very  long 
been  disregarded.  With  the  exception  of  the  chancel,  which  the  rector  is  still  bound 
to  repair,  no  part  of  the  tithes  is  at  the  present  day  applicable  to  the  maintenance  of  the 
church.  The  quantum  devoted  to  the  poor  depends  entirely  upon  the  voluntary  charity 
of  the  incumbent;  and  the  bishop  no  longer  looks  for  the  due  support  of  his  rank  to  a 
participation  in  the  tithes  paid  to  the  parochial  clergy. — Ckittv. 

(ai)  The  rvctor  is  firima  facie  entitled  to  all  the  tithes  of  the  parish,  small  as  well  as 
great;  and  the  vicar  in  order  to  take  any  part  of  them  from  him,  must  either  produce  an 
endowment  or  give  such  evidence  of  usage  as  presupposes  an  endowment,  since  courts 
will  not  presume  any  thing  in  favor  of  the  vicar  against  the  rector,  a  Buls.  27.  a  Ves. 
Sen.  511.  Yelverton,  86.  3  Atk.  497.  Mirehouse  on  Tithea,  11.  Wherean  endowment 
does  not  extend  to  the  tithe  in  question,  a  subsequent  more  extensive  endowment  may 
be  presumed  from  usage,  (Hardr.  338.  3  Buls.  37.  i  Price,  13.  a  Price,  ajo,  384,  339. 
9  race,  a3i;)  and  forty  years'  usage  is  sufficient  to  afford  presumption  of  a  subsequent 
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every  man  was  obliged  to  pay  tithes  in  general,  yet  he  might  give  them  to 
what  priests  he  pleased;(d!)  which  were  called  ar&Vrari' consecrations  of  tithes; 
or  he  might  pay  them  into  the  hands  of  the  bishop,  who  distributed  among 
his  diocesan  clergy  the  revenues  of  the  church,  which  were  then  in  common. (J) 
But,  when  dioceses  were  divided  into  parishes,  the  tithes  of  each  parish  were 
allotted  to  its  own  particular  minister;  first,  by  common  consent,  or  the 
appointment  of  lords  of  manors,  and  afterwards  by  the  written  law  of  the 

land.(c) 
♦27]  *However,  arbitrary  consecrations  of  tithes  took  place  again  after- 
wards, and  became  in  general  use  till  the  time  of  king  ]6hn;(d)  which 
was  probably  owing  to  the  intrigues  of  the  regular  clei^,  or  monks  of  the 
Benedictine  and  other  rules,  under  archbishop  Dunstan  and  his  successors, 
who  endeavored  to  wean  the  people  from  paying  their  dues  to  the  secular  or 
parochial  clergy,  (a  much  more  valuable  set  of  men  than  themselves,)  and 
were  then  in  hopes  to  have  drawn,  by  sanctimonious  pretences  to  extraordi- 
nary purity  of  life,  all  ecclesiastical  profits  to  the  colfers  of  their  own  societies. 
And  this  will  naturally  enough  account  for  the  number  and  riches  of  the 
monasteries  and  religious  houses  which  were  founded  in  those  days,  and  which 
were  frequently  endowed  with  tithes.C2z)  For  a  layman,  who  was  obliged 
to  jKiy  his  tithes  somewhere,  might  think  it  good  policy  to  erect  an  abbey, 
and  there  pay  them  to  bis  own  monks,  or  grant  them  to  some  abbey  already 
erected:  since,  for  this  dotation,  which  really  cost  the  patron  littie  or  nothing, 
be  might,  according  to  the  superstition  of  the  times,  have  masses  forever  sung 
for  his  soul.  But,  in  process  of  years,  the  income  of  the  poor  laborious 
parish  priests  being  scandalously  reduced  by  these  arbitrary  consecrations  of 
tithes,  it  was  remedied  by  pope  Innocent(f)  the  Third,  about  the  year  1200, 
in  a  decretal  epistle,  sent  to  tiie  archbishop  of  Canterbury,  and  dated  from 
the  palace  of  Lateran;  which  has  occasioned  Sir  Henry  Hobart  and  others  to 
mistake  it  for  a  decree  of  the  council  of  Lateran  held  a.  d.  i  179,  which  only 
prohibited  what  was  called  the  infeodation  of  tithes,  or  their  being  granted 
to  mere  laymen;(_/)  whereas  this  letter  of  pope  Innocent  to  the  archbishop 
enjoined  the  payment  of  tithes  to  the  pareons  of  the  respective  parishes  where 
every  man  inhabited,  agreeable  to  what  was  afterwards  directed  by  the  same 
pope  in  other  countries. (^)  This  episUe,  says  Sir  Edward  Coke,(A)  bound 
not  the  lay  subjects  of  this  realm:  but,  being  reasonable  and  just,  (and, 
♦28]  he  might  have  *added,  being  correspondent  to  the  ancient  law,)  it  was 
allowed  of,  and  so  became  iex  lerm.  (23)  This  put  an  effectual  stop  to  all 
the  arbitrary  consecrations  of  tithes;  except  some  footsteps  which  still  continue 
in  \hosc  portions  0/  Hikes  which  the  parson  of  one  parish  hath,  though  rarely, 
a  right  to  claim  in  another:  for  it  is  now  universally  held, (i)  that  tithes 
are  due,  of  common  right,  to  the  parson  of  the  parish,  unless  there  be  a 
special  exemption.  This  parson  of  the  parish,  we  have  formerly  seen,(i) 
may  be  either  the  actual  incumbent,  or  else  the  appropriator  of  the  benefice: 
appropriations  being  a  method  of  endowing  monasteries,  which  seems  to  have 

iallnsLftM.    Hob.  2M.  (/ )  i)«erefal,  I.  S,  I.  80,  c  IB. 

h)  8eld.-c.  »,  i  4.  \g)  Ibid.  c.  2,  6. 

c)  LL.  EdfMT.  c  1  and  2.    Omuf.  c  11.  (A)  2  InM.  Ml. 

d)  Seld.  r.  11.  U)  Reglat.  18.    Hob.  196. 

e)  Opera  InnoeatL  III.  Um.  2,  page  4S1.  (t)  Book  L  p.  386. 

eadowtuent.  (4  Price,  198.  3  Price.  450;)  and  perhaps  thirty  or  twenty  years  would 
suffice.  Gwil.  648.  Bunb,  144.  9  Price,  231.  a  Bar.  &  C,  54.  Mirehouae  on  T.  15,  17. 
In  general,  a  curate  has  no  claim  to  the  tithes  of  a  parish.     Mirehouse  an  T.  30. 

Foriions  of  tithes  may  be  vested  in  a  person  who  is  neither  rector  nor  vicar,  by  gruit 
before  the  restraining  statates,  and  which  may  be  evidenced  by  long  poasession.  Uegge, 
c.  ii.  ai6.     I  Anst.  311.    Gwil.  1513.— Chitty. 

(13)  Churton  v.  Frewen,  3  Law.  Rep.  Eq.  Cas.  634,  651  (Bng.  1866}. 

(33)  [The  law  of  the  land.] 
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been  devised  by  the  regular  clergy,  by  way  of  substitution  to  arbitrary  conse- 
crations of  tithes. (/) 

3.  We  observed  that  tithes  are  due  to  the  parson  of  common  right,  unless 
by  special  exemption;  let  us  therefore  see,  thirdly,  who  may  be  exempted 
&om  the  payment  of  tithes,  and  how  lands,  and  their  occupiers,  may  be 
exempted  or  discharged  from  the  payment  of  tithes,  either  in  part  or  totally; 
first,  by  a  real  composition;  or,  secondly,  by  custom  or  prescription. 

First,  a  real  compositwn  15(34)  when  an  agreement  is  made  between  the 
owner  of  the  lands  and  the  parson  or  vicar,  with  the  consent  of  the  ordinary 
and  the  patron,  that  such  lands  shall  for  the  future  be  discharged  from  pay- 
ment of  tithes,  by  reason  of  some  land  or  other  real  recompense  given  to  the 
parson  in  lieu  and  satisfaction  thereof  (m)  This  was  pennitted  by  law, 
because  is  was  supposed  that  the  clergy  would  be  no  losers  by  such  composi- 
tion; since  the  consent  of  the  ordinary,  whose  duty  it  is  to  take  care  of  the 
church  in  general,  and  of  the  patron,  whose  interest  it  is  to  protect  that 
particular  church,  were  both  made  necessary  to  render  the  composition 
effectual:  and  hence  have  arisen  all  such  compositions  as  exist  at  titis  day 
by  force  of  the  common  law.  But  experience  showing  that  even  this 
caution  was  ineffectual,  and  *the  possessions  of  the  church  being,  hy  [^29 
this  and  other  means,  every  day  diroini^ed,  the  disabling  statute,  13 
Eliz.  c.  10,  was  made;  which  prevents,  among  otherspiritual  persons,  all  parsons 
and  vicars  from  making  any  conveyances  of  the  estates  of  their  diurches, 
other  than  for  three  lives,  or  twenty-one  years.     So  that  now,  by  virtue  of 

(I)  In  eitnpanicbial  plBca  Um  king,  bf  bti  roril 
prengallTe,  hu  t.  rlgtit  lo  all  Ihe  tlthHL    Bee  book 

(34)  As  to  real  compositions  in  general,  see  Mirehouse,  157.  In  order  to  establish  It 
in  evidence,  the  deed  itself,  executed  between  the  commencement  of  the  reign  of 
Richard  the  First  and  the  13  Elii..  must  be  produced,  or  sach  evidence  from  whence, 
independent  of  mere  U8<^,  it  mav  be  inferred  that  the  deed  once  existed;  for  otherwise 
every  bad  modus  might  be  turned  into  a  good  compositJon.  3  Bro.  Rep.  217.  a  Anst 
37a.  Wightw.  324.  1  Daniel's  Rep.  lo.  I  Price,  asj.  Gwil.  587.  Without  such  evi- 
dence of  a  deed,  a  composition  real  cannot  be  proved  by  reputation,  though  corrobora- 
tory evidence  of  non-payment  of  tithes  and  a  deed  creating  a  composition  leal  will  not 
be  presumed  irom  payment  for  two  hundred  years  of  a  sum  of  ao/.  in  lieu  of  tithes  4 
Uad.  140.     a  Boa.  &  P.  106.     Miiehonse,  166,  7,  159:  but  sec  s  Vea.  Jr.  187. 

With  respect  Xo  composittons  entered  into  between  the  tithe-owner  and  any  parishioner 
for  the  latter  lo  retain  the  tithes  of  his  own  estate,  they  are  clearly  legal  and  hinding  on 
the  parties;  and  it  has  been  decided  that  they  are  analo^us  to  tenancies  from  year  to 
year  between  landlord  and  tenant;  and  if  they  are  paid  without  or  beyond  an  agreement 
for  a  specific  time,  they  cannot  be  put  an  end  to  without  half  a  year's  notice,  expiring  at 
the  time  of  the  year  from  which  the  composition  commenced;  and  the  parishioner  may 
avail  himself  of  the  defect  of  notice  at  the  same  time  that  he  controverts  the  right  of  the 
incumbent  to  receive  tithes  in  kind, — an  objection  not  pennitted  to  a  tenant  who  deniea 
the  right  of  the  landlord.  2  Rayner  on  T.  99J.  a  Bro.  161.  i  Bos.  &  Pul.  458.  And 
this  doctrine  was  confirmed  in  la  East,  83,  where  it  was  also  decided  that  the  notice  must 
be  unequivocal.  A  parishioner  who  has  compounded  with  the  parson  one  year  for  his 
tithes,  and  has  not  determined  the  composition,  cannot  set  up  as  a  defence  to  an  action 
for  the  next  year's  composition -money  that  the  plaintiff  is  simoniaais.  6  Taunt  333.  a 
Marsh.  38.  If  the  occupier  disclaim  any  liability  to  pay  tithes  at  all,  and  deny  the  par- 
son's title,  this  dispenses  with  the  necessity  for  a  notice  to  determine  the  composition,  i 
Brod.  &  E.  4.  3B.  Moore,  ai6,  S.  C.  See  the  form  of  notice,  Tidd's  Forms,  ch.  xlvi.  5; 
and,  if  the  time  be  uncertain,  see  id.  s.  3.  In  case  of  death  of  the  incumbent  who  has 
agreed  to  the  composition,  the  successor  is  entitled  to  tithe  in  kind;  and  there  is  no  ap- 
portionment of  the  composition-money  under  the  1 1  Geo.  11.  c.  19;  but  if  the  successor 
continue  to  receive  the  same  payment  thereon,  he  will  be  entitled  to  an  apportionment 
10  East,  169.  8  Ves,  308.  i  Ves  &  B.  334.  Bunb.  394.  Price  v.  Lytton,  per  Plumner, 
m.  of  rolls,  R.  T.  1818.  By  agreeing  to  a  composition,  a  rector  loses  bis  remedy  on  the 
land  and  on  the  statute  Bdwaid  VI.,  and  has  only  a  personal  action  for  the  arrears  of  his 
composition.  4  Mad.  177.  These  compositions  are  purely  personal;  and,  in  case  of  a 
change  in  the  occupation  of  the  land,  the  fresh  occupier  Till  be  liable  to  set  out  tithe  in 
kind.    3  cutty's  Rep.  405.— CKirrv. 
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this  statute,  no  re&l  composttton  made  since  the  13  Eliz.  is  good  for  any  longer 
tenn  than  three  lives,  or  twenty-one  years,  though  made  by  consent  of  Uie 
patron  and  ordinary:  which  has  indeed  effectually  demolished  this  kind  of 
traffic,  such  compositions  being  now  rarely  heard  of,  unless  by  authority  of 
parliament. 

Secondly,  a  discharge  by  custom  or  prescription,  is  where  time  out  of  mind 
such  persons  or  such  lands  have  been,  either  partially  or  totally,  disdiai^ged 
from  the  payment  of  tithes.  And  this  immemorial  usa^  is  binding  upon  all 
parties;  as  it  is  in  its  nature  an  evidence  of  universal  consent  and  acqui- 
escence, and  with  reason  supposes  a  real  composition  to  have  been  formerly 
made.  This  custom  or  prescription  is  either  de  mi>do  decimandiX'^i)  or  dt 
tuM  dedmandoX^^) 

A  modus  decimandi,  commonly  called  I^  the  simple  name  of  a  modus  only, 
is  where  there  is  by  custom  a  particular  manner  of  tithing  allowed,  different 
from  the  general  tawof  taking  tithes  in  kind,  which  are  the  actual  tenth  part 
of  the  annual  increase.  This  is  sometimes  a  pecuniary  compensation,  as 
two-pence  an  acre  for  the  tithe  of  land:  sometimes  it  is  a  compensation  in 
work  and  labor,  as  that  the  parson  shall  have  only  the  twelfth  cock  of  hay, 
and  not  the  tenth,  in  consideration  of  the  owner's  making  it  for  him:  some- 
times, iu  lieu  of  a  large  quantity  of  crude  or  imperfect  tithe,  the  parson  shall 
have  a  less  quantity,  when  arrived  to  greater  maturity,  as  a  couple  of  fowls 
in  lieu  of  tithe  eggs,  and  the  like.  Any  means,  in  short,  whereby  the 
general  law  of  tithing  is  altered,  and  a  new  method  of  taking  them  is  intro- 
duced, is  calW  a  modus  decimandi,  or  special  manner  of  tithing, 
*3o]  *To  make  a  good  and  sufficient  modus,  the  following  rules  must  be 
observed,  i.  It  must  be  certain  and  invariabU,in)  for  payment  of 
different  sums  will  prove  it  to  be  no  modus,  that  is,  no  original  real  composi- 
tion; because  that  must  have  been  one  and  the  same  from  its  first  original  to 
the  present  time.  2.  The  thing  given  in  lieu  of  tithes  must  be  beneficial  to 
the  parson,  and  not  for  the  emolument  of  third  persons  only;((?)  thus  a  modus 
to  repair  the  church  in  lieu  of  tithes  is  not  good,  because  that  is  an  advantage 
to  the  parish  only;  but  to  repair  the  chancel  is  a  good  modus,  for  that  is  an 
advantage  to  the  parson.  3.  It  must  be  something  different  from  the  thing 
compounded  for;(^)  one  load  of  hay,  in  lieu  of  all  tithe  hay,  is  no  good 
modus;  for  no  parson  would  bona  fide  make  a  composition  to  receive  less 
than  his  due  in  the  same  species  of  tithe;  and  therefore  the  law  will  not  sup- 
pose it  possible  for  such  composition  to  have  existed.  4.  One  cannot  be  dis- 
charged from  payment  of  one  species  of  tithe  by  paying  a  modus  for 
another. (^)  Thus  a  modus  oi  id.  Sor  every  milcA  cow  will  discharge  the  tithe 
of  milcA  kine,  but  not  of  barren  cattle;  for  tithe  is,  of  common  right,  due  for 
both,  and  therefore  a  modus  for  one  shall  never  be  a  discharge  for  the  other. 
5,  The  recompense  must  be  in  its  nature  as  durable  as  the  tithes  discharged 
by  it;  that  is,  an  inheritance  certain:(r)  and  therefore  a  modus  that  every 
inhabitant  of  a  house  shall  pay  41/.  a  year,  in  lieu  of  the  owner's  tithes,  is  no 
good  modus;  for  possibly  the  house  may  not  be  inhabited,  and  then  the 
recompense  will  be  lost.  6.  The  modus  must  not  be  too  large,  which  is 
called  a  rank  modus:  as  if  the  real  value  of  the  tithes  be  60/.  per  annum,  and 
a  modus  is  suggested  of  40/.,  this  modus  will  not  be  established;  though  one 
of  40;.  might  t^ve  beenvalid.(j)    Indeed,  properly  speaking,  the  doctrine  of 

(n)  1  Keb.  802.  la)  Cro.  Elli.  488.    Silk.  K7. 

lei  1  KoU.  Abr.  W.  (r)  I P  Wmt  461. 

(p)  1  Ler.  IT9.  jt)  11  Uod.  60. 

(as)  [Of  a  particular  manner  of  titbing.] 
(36)  [Of  an  exemption  from  tithes.] 
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rankttess  in  a  modus  is  a  meie  rule  of  evidence,  drawn  from  the  improbability 
of  the  feet,  and  not  a  role  of  Iaw.(/)  For,  in  these  cases  of  prescriptive  or 
customary  moduses,  it  is  supposed  that  an  original  real  composition  was 
ancientl3-  made;  which  being  lost  by  length  of  time,  the  immemorial  usag« 
is  admitted  as  evidence  to  ^ow  that  it  once  did  exist,  and  that  from 
thence  *such  usage  was  derived.  Now,  time  of  memory  hath  been  \*^i 
long  ago  ascertained  by  the  law  to  commence  fix>m  the  banning  of  the 
reign  of  Richard  the  FJrst;(wX27)  and  any  custom  may  be  destroyed  by 
evidence  of  non-existence  in  any  part  of  the  long  period  from  that  time  to  the 
present;C28)  wherefore,  as  this  real  composition  is  supposed  to  have  been  an 
equitable  contract,  or  the  full  value  of  the  tithes,  at  the  time  of  making  it,  if 
the  modus  set  up  is  so  rank  and  large,  as  that  it  beyond  dispute  exceeds  the 
value  of  the  tithes  in  the  time  of  Richard  the  First,  this  modus  is  (in  point  of 
evidence)  y>&  air  jtf,  and  destroys  itself.  (29)  For,  as  it  would  be  destroyed 
by  any  <Urect  evidence  to  prove  its  non-existence  at  any  time  since  that  era, 
so  also  it  is  destroyed  by  carrying  in  itself  this  intern^  evidence  of  a  much 
later  original.(3oX3i) 

A  prescription  de  non  decimando  is  a  claim  to  be  entirely  discharged  of 
tithes,  and  to  pay  no  compensation  in  lieu  of  them.(32)  'thas  the  king  by 
his  prerogative  is  discharged  fixim  all  tithe3.(u)  So  a  vicar  shall  pay  no 
tithes  to  the  rector,  nor  the  rector  to  the  vicar,  for  ecdesia  decimas  non  solvit 

(0  Pykev.  Donllng,  Hil.    19Geo.  HI.  C,  B.  veiT  ntlnnallv  lednred  to  bIxU  yeut.  It  teem  mn- 

(u)  2  Inat  I3S.  130.    Tbti  nile  wu  adopMd  nbea  kccounuble  thai  ths  dale  of  le^  premf  ption  or 

bj  toe  Mktul«  of  Westm.  I.  (S  Edv.  I.  c  t>)  the  loeiDory  sbould  Hill  contlnne  lo  be  reckoned  tttaa 

nltm  of  RIchiTd  I.  mu  made  tlie  Hme  of  limitation  t " ■•     =--•"-  '  — ~    — " — 

Inamitolrlsht   Bat,  dnoe  by  the  Marate  S2  Hen.  ^ 

Vm.  c.  2  thli  pmlod  <lii  a  writ  of  rlsht)  bath  been 


(37 )  The  modem  statutes  relating  to  prescription  liave  now,  in  almost  aii  cases,  obvi- 
ated the  necesnty  of  canyin^  badt  proof  to  this  remote  date. — Kerr.  And  statutes,  or 
acts  of  parliament,  which  existed  before  the  beginnii^  of  the  retKn  of  kin);  Richard  I, 
(iiSa^  and  never  repealed,  are  accounted  part  ofthe  lex  non  scrifiia,  and  are  part  of  the 
. inlaw;  tbatis,  they  are  deemed  to  be  before  the  time  of  memory.  Baker  oa  Sales, 
3i-aa  (1887).     See  also  Biown  on  the  Law  of  Limitations,  436  (1869). 

Wallace  v.  Fletcher,  10  Post.  (N.  H.)  434  {445). 

{18)  But  though  it  is  essential  to  the  validity  of  a  prescription  or  cnstom  that  it  should 
have  existed  before  the  commencement  of  the  reifn  of  Richard  I. ,  a.  n.  1 189,  yet  proof 
of  a  regular  usage  for  twenty  years,  not  explains  or  contradicted,  is  that  upon  which 
many  private  and  public  rights  are  held,  ana  sufficient  for  a  jury  in  finding  the  existence 
of  an  immemorial  custom  or  prescription,  a  Bar.  &  Cres.  54.  2  Saund.  175,  a.  d.  Peake's ' 
Evidence,  336.  4  Price  R.  198.  3  Price  R.  45o.~CHrrfY.  Ackerman  v.  Sbelp,  3  Hals. 
135,  13T  (N.J.  1825).  The  time  of  prescription  was  shortened  by  lord  Tenterden's  Act,  3 
aodi  Wm.  IV.  c.  10,  to  twenty,  thirty,  forty  and  sixty  years  for  difierent  classes  of  cases. 
^Chitty'B  Bug.  StaL  Prescription,  I  ei  se^. 

(39)  Bryant  v.  Foot,  2  K.  B.  Div.   161,  168  (Eng.  1867). 

(30)  To  constitute  a  good  modus,  it  should  be  such  as  would  have  been  a  certain,  iair, 
and  reasonable  equivalent  or  composition  for  the  tithes  in  kind  before  the  year  i[S9,  the 
commencement  of  the  rei^  of  Richard  I. ;  and  therefore  no  modus  for  hops,  turkeys,  or 
other  things  eo  nomine,  introduced  into  England  since  that  time,  can  be  good. — Bnnb. 
307- 

(31)  TheqnesUoDof  ranknesB,  or  rather  modus  or  no  modus,  is  a  question  offset,  which 
ooiuts  of  equity  will  send  to  a  jury,  unless  the  giOHaneas  of  the  modus  is  so  ohvions  as  to 
preclude  the  necessity  of  it.    a  Bro.  163,     i  Bl.  R.  420.     2  BI.  R.  1257.— ChrisTiait. 

Bedford  v.  Sambell,  M.  16  Geo.  III.  Scacc.  3  Gwm,  1038.  Twells  ^.  Welby,  B.  30 
Geo.  III.  Scacc.     3  Gwm.  1 192.     Mirehouse,  180  to  186. — Chittv, 

(32)  Before  Uie  statute  of  2  &iWin.  IV.  c.  100,  a  prescription  ^  noft  i£«tma<r^0  by  the 
crown  and  by  the  clergy  was  valid,  but  only  through  them,  by  the  laity.  Brown  on  the 
Law  of  Limitation,  380  (1869).  The  mere  non-paymentof  tithes  for  the  statutory  period, 
irithout  showing  any  ground  of  discharge  or  exemption  recoenized  by  law  before  the 
Ti^e  Commutation  Act,  6  &  7  Will.  IV.  c.  71,  passed,  is  sufficient  to  support  a  claim  to 
exemption  of  a  part  of  a  pariah  from  the  payment  of  all  tithes  to  the  rector  of  the 
pariah.    Brown  on  the  Law  of  Limitations,  381-382  ( 1869). 
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ecdesia.(^w){iZ)  But  these  perscmal  privileges  (not  arising  from  or  being 
annexed  to  the  land)  are  personally  confined  to  both  the  king  and  the  cleigy; 
for  their  tenant  or  lessee  shall  pay  tithes,  though  in  their  own  occupation 
their  lands  are  not  generally  tithab]e.(jf)  And,  generally  speaking,  it  is  an 
established  rule,  that,  in  lay  hands,  modus  de  non  decimando  non  valet.  (^){34) 
But  spiritual  persons  or  corporations,  as  monasteries,  abbots,  bishops,  and 
the  like,  were  always  capable  of  having  their  lands  totally  discharged  of 
titbesby  various  ways;(^)  as,  i.  By  real  composition:  2.  By  the  pope's  bull  of 

exemption:  3.  By  unity  of  possession;  as  when  the  rectory  of  a  parish, 
♦32]     and  lands  in  the  same  parish,  both  belonged  to  a  religious  *house, 

those  lands  were  discharged  of  tithes  by  this  unity  of  possession:  4. 
By  prescription;  having  never  been  liable  to  tithes,  by  being  always  in 
spiritual  hands:  5.  By  virtue  of  their  order;  as  the  knights-templars, 
Cistercians,  and  others,  whose  lands  were  privileged  by  the  pope  with  a  dis- 
charge of  tithes.((i)  Though  upon  the  dissolution  of  abbeys  1^  Hen.  VIII. 
most  of  those  exemptions  from  tithes  would  have  &Ilen  with  them,  and  the 
lands  become  tithable  again,  had  they  not  been  supported  and  upheld  by  the 
statute  31  Hen.  VIII.  c.  13,  which  enacts,  that  all  persons  who  should  come 
to  the  possession  of  the  lands  of  any  abbey  then  dissolved,  should  hold  them 
free  aud  discharged  of  tithes,  in  as  large  and  ample  a  manner  a.s  the  abbeys 
themselves  formerly  held  them.(35)  And  from  this  original  have  sprung  all 
the  lands,  which,  being  in  lay  hands,  do  at  present  claim  to  be  tithe-free:  for, 
if  a  man  can  show  his  lands  to  have  been  such  abbey-lands,  and  also  imme- 
morially  discharged  of  tithes  by  any  of  the  means  before  mentioned,  this  is 
now  a  good  prescription,  de  non  decimando. {^fi)  But  he  must  show  both 
these  requisites;  for  abbey-lands,  without  a  special  ground  of  discharge,  are 
not  discharged  of  course;  neither  will  any  prescription  lii?  non  dea'mando  avtdl 
in  total  discharge  of  tithes,  unless  it  relates  to  such  abbey-lands.(37) 

(w)  Cro.  nil.  4TK,  HL    Bav.  (.    Moor,  SIO.  (i)  Hob.  3M.    Cro.  Jfte.  308. 

tx)  era  Bill.  479.  (a)  I  Rep.  44.    Seld.  Titb.  c  13,  j  2. 

(iriniJd.  m. 

(33)  [The  church  does  not  paytithes  to  the  church.]  This  maxim,  it  was  said  bv  Rich- 
ards, C.  B.,  merely  applies  to  the  case  of  a  rectoi  and  vicar  of  the  aame  church  ana  parish 
where  Uie  tccUsia  would  be  paying  tithes  to  itself.  In  no  other  case,  it  was  added,  can  an 
ecclesiastical  person  rest  his  exemption  upon  this  moiim,  but  must  prescribe  de  nam 
decimando.  Warden  and  Minor  Canons  of  St.  Paul's  v.   The  Dean,  4  Pr.  77,  78. — CHITTV. 

(34)  [An  exemption  from  tithinjf  is  of  no  force.]  Tt  is  not  very  accurate  to  speak  of  a 
modus  de  non  decimando:  a  modus,  as  our  author  has  taui^ht  us,  is  a  particular  manner 
of  tithing.  Where  the  privilege  asserted  is  that  of  not  paying  tithes  at  all,  prtescriplia  is 
the  more  proper  word,  as  the  commencement  of  the  panigraph  shows  Blackstone  to  have 
been  well  aware.  It  wotild  be  idle  to  notice  so  trivial  an  oversight  if  some  of  the  books 
of  practice  had  not  copied  it,  by  which  a  nan- professional  reader  might  be  misled  into 
suppoang  that  modus  and  prescription  are.  in  all  cases,  convertible  terms. — ChitTV- 

(35)  This  provision  is  peculiar  to  that  statute,  and  therefore  all  the  lands  belonging  to 
the  lesser  monasteries  (i.  e.  such  as  had  not  lands  of  the  clear  yearly  valne  of  loo/.t  ais- 
lolved  by  the  ay  Hen.  VIII.  c.  18,  are  now  liable  to  pay  tithes.  Com.  Dig.  Dism.  B.  7. 
— Christian. 

(36)  Mere  non-payment  of  a  particular  species  of  tithe,  or  proof  that  no  tithea  in  kind 
have  ever  been  rendered  within  living  memory,  does  not  afford  sufficient  evidence  of  the 
exemption  from  tithe,  [Gwil.  757.  I  Mad.  R.  342.  4  Price,  16;)  but  the  party  insisting 
on  the  exemption  must  show  the  gronnd  of  discharge  by  dancing  title  from  some  eccle- 
siastical person  and  thus  showing  the  origin  of  the  exemption,  a  Co.  44.  Peake  on 
Evid.  470,  471.  4  ed.  Bunb.  325,  345.  3  Anst.  76a.  945,  Mirehouae,  15a,  156, 157.  And 
(he  same  rule  applies  when  the  claim  of  exemption  is  against  a  lay  impropriator,  as 
against  an  ecclesiastical  rector,  and  against  the  former  no  presumption  of  a  grant  or 
conveyance  of  the  tithes,  so  as  to  discharge  the  land,  is  to  be  entertained.  3  Anstr.  705; 
but  see  Rose  v.  Calland,  5  Ves.  Jt.  186,  contra  see  Mirehouse,  159.— Critty. 

(37)  Tithes  have  already  to  a  considernbte  extent,  and  will  soon  have  entirely,  become 
mere  matter  of  history,  through  the  operation  of  the  tithe  commutation  acts.     The  first 

Koerel  statute  of  this  class  (for  private  acts  for  the  same  purpose  had  in  particular  cases 
en  obtained)  was  the  statute  6  &  7  Wm.  IV.  c.  71,  which  has  been  amended  by  several 
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III.  Common,  or  right  of  common,  appears  from  its  very  definition  to  be 
an  incorporeal  hereditament:  being  a  profit  which  a  man  hath  in  the  land  of 
another;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the 
like.(i)  And  hence  common  is  chiefly  of  four  sorts;  common  of  pasture,  of 
piscary,  of  turbary,  and  of  estovers.  (38) 

I,  Common  ot  pasture  is  a  right  of  feeding  one's  beasts  on  another's  land: 
for  in  those  waste  grounds,  which  are  usually  called  commons,  the  property 
of  the  soil  is  generally  in  the  lord  of  the  manor;  as  in  common  fields  it  is  in 
the  particular  tenants.  This  kind  of  common  is  either  appendant,  appur- 
tenant, because  of  vicinage,  or  in  gross.(c)(39) 

♦Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers     [*33 
of  arable  laud,  to  put  commonable  beasts  upon  the  lord's  waste,  and 
upon  the  lands  of  other  persons  within  the  same  manor.  (40)     Commonable 
beasts  are  either  beasts  of  the  plough,  or  such  as  manure  the  ground.   This  is 
a  matter  of  most  universal  right;  and  it  was  originally  pennitted,(i^)  not 

(b)  nnch,  lAW,  1ST.  (c)  CD.  UU.  121.  (d)  %  Inst  BB. 

subseqaent  atatntes.  The  same  principle  of  legislation  tiaa  also  been  extendcil  to  Ire- 
land D]'  I  &  3  Vict,  c.  109,  Tbe  cbief  object  of  these  statutes  is  to  substitute  the  pay- 
ment of  an  annual  rent  of  defined  amount  for  the  render  of  a  tenth  of  the  tithable 
produce  of  the  land  or  the  payment  of  an  arbitrary  composition.  To  effect  this,  the  gross 
amount  of  the  annual  suius  to  be  payable  by  way  of  rent-charge  in  substitution  for  the 
tithes  is  first  ascertained.  One-tbim  of  the  amount,  when  ascertained  and  settled,  is  to 
be  represented  by  such  a  Quantity  of  wheat,  another  third  by  such  a  quantity  of  barley, 
and  the  remaiuing  third  Dy  such  a  quantity  of  oats,  as  the  rent-charge,  if  invested  in 
the  purchase  of  mese  three  species  of  grain,  would  have  purchased  at  their  average 
prices  per  bushel  during  seven  years  ending  Cfaristmas.  1335.  The  tithe  rent-charge  la 
therefore  in  the  nature  of  a  corn-rent,  but  the  payment  is  made  in  money,  and  varies 
annually,  according  to  the  average  septennial  value  of  the  above  three  species  of  grain, 
on  the  Thursday  preceding  Christmas  day  in  every  year,  as  the  some  is  published  in  the 
"  London  Gaiette  "  in  the  month  of  Janiiarjj, — ^rr. 

Tithes  in  Bngland  have  been  converted  into  a  rent-chaise  payable  in  money,  but  in 
amount  varying  according  to  the  average  price  of  com  for  the  seven  preceding  years,  for 
the  various  statutory  changes  and  provisions  on  this  subject,  including  2  and  3  Vict.  C. 
63;  3  and  4  Vict.  c.  15;  5  and  6  Vict.  c.  54:  9  and  10  Vict.  c.  73;  10  and  11  Vict.  c.  IC4; 
33  and  14  Vict  c.  93;  aS  and  39  Vict.  c.  43;  36  and  37  Vict.  c.  43;  41  and  41  Vict  c.  4>; 
44  and  50  Vict  c.  54;  54  and  55  Vict.  c.  8.  See  Cbitty's  Eng.  Stats,  voL  la.  Title  Tithe 
RenKharge.  The  tithe  rent-charge  may  be  destrained  for.  Tithes  have  no  existence  in 
the  United  SUtes. 

(38)  Brown  on  the  Law  of  Limitation,  199  (1869). 

As  to  rights  of  common  in  general,  see  Com.  Dig.  tit  Common;  Bac.  Abr.  tit  Com- 
mons;  3  Com.  Dig.  93  to  118;  Selw.  N.  P.  tit.  Common;  Saunder's  Rep.  by  Patterson, 
index,  tit.  Com.  and  Commoners.  The  better  cultivation,  improvement,  and  regulation 
of  the  common  fields,  wastes,  and  commons  of  pasture  is  effected  by  39  Geo.  II.  c.  36, 
s.  1.  31  Geo.  II.  a  41.  13  Geo.  III.  c.  Si;  and  the  38  Geo.  III.  c.  65  contains  regulations 
for  preventing  the  depasturing  of  forests,  commons,  and  open  fields,  with  sheep  or 
lambs  infected  with  the  scab  or  mange.  The  very  general  enclosure  of  commons  has 
rendered  litigation  respecting  them  less  frequent  Uian  formerly.  Such  enclosure  is 
nsnally  e^cted  by  a  separate  private  act.  But  to  prevent  the  repetition  of  clauses 
nsually  applicable  to  all  local  acts,  the  general  enclosnre  act,  41  Geo.  III.  c.  109 
(amended  by  1  &  3  Geo.  IV.  c.  33)  waa  passed,  which,  however,  is  not  to  operate  against 
the  express  provisions  of  any  local  act.     Sec  sect  44'     I  Bar.  &  A.  630.— Chittv 

*     ■  '  t  of  '  ^  '-        -  .-    ^--  ..      -  


A  ri^ht  of  common  does  not  impose  any  obligation  upon  the  owner  of  the  laud  to 
maintain  a  snpply  of  the  thing  taken,  while  an  easement  may  contain  such  an  obligation. 
Such  an  obligation  may  be  the  very  essence  of  the  easement  Tiedeman  on  Real 
PKTwrty,  \  591  (2  ed.  1892). 

By  a  law  of  Mass.  in  1660,  no  cottage  or  dwelling  house  was  to  be  admitted  to  the 
privilege  of  commonage  for  wood,  timber  and  herbage  except  "by  consent  of  the  town." 
Sec  Col.  Laws,  196;  Thomas  v.  Marshfield,  10  Pick.  364,  367.  3  Washburn  on  Real 
Property,  384  (5  ed.  1887). 

(39)  Black's  Law  Diet,  title  Common. 

(40)  Willard  on  Real  Estate  and  Conveyancing.  190  (3  ed.  1885).  Common  appen- 
dant does  not  now  exist  in  the  United  States.  Tiedeman  on  Real  Property,  sect  593 
(2eii892). 
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only  for  the  encoaragement  of  agriculture,  but  for  the  necessity  of  the  thing. 
For,  when  lords  of  manors  granted  out  parcels  of  land  to  tenants,  for  services 
either  done  or  to  be  done,  these  tenants  could  not  plough  or  manure  the  land 
without  beasts;  these  beasts  could  not  be  sustained  without  pasture:  and  pas- 
ture could  not  be  had  but  in  the  lords'  wastes,  and  on  the  unenclosed  follow 
grounds  of  themselves  and  the  other  tenants.  The  law  therefore  annexed 
this  right  of  common  as  inseparably  incident  to  the  grant  of  the  lands;(4i) 
and  this  was  the  original  of  common  appendant:  which  obtains  in  Sweden, 
and  the  other  northern  kingdoms,  much  in  the  same  manner  as  in  £ngland.(^) 
Common  appurtenant  ariseth  from  no  connection  of  tenure,  nor  from  any 
absolute  necessity:  but  may  be  annexed  to  lands  in  other  lordsbips,(/)  or 
extend  to  other  beasts,  besides  such  as  are  generally  commonable;  as  hogs, 
goats,  or  the  like,  which  neither  plough  nor  manure  the  ground.  This,  not 
arising  from  any  natural  propriety  or  necessity,  like  common  appendant,  is 
therefore  not  of  general  right;  but  can  only  be  claimed  by  immemorial  usage 
and  prescription, (^)  which  the  law  esteems  sufficient  proof  of  a  special  grant 
or  agreement  for  this  purpose.  Common  because  of  vicinage,  or  neighbor- 
hood, is  where  the  inhabitants  of  two  townships,  which  lie  contiguous  to  each 
other,  have  usually  intercommoned  with  one  another;  the  beasts  of  the  one 
straying  mutually  into  the  other's  fields,  without  any  molestation  from 
either.(4.2)  This  is  indeed  only  a  permissive  right,  intended  to  excuse  what 
in  strictness  is  a  trespass  in  both,  and  to  prevent  a  multiplicity  of  suits:  and 
therefore  either  township  may  enclose  and  bar  out  the  other,  (43)  though  they 

have  intercommoned  time  out  of  mind.  Neither  hath  any  person  of 
*34]     onetown  a  right  to  put  his  beasts  originally  *into  the  other's  common: 

but  if  they  escape,  and  stray  thither  of  themselves,  the  law  winks  at 
the  trespass,(A)  Common  in  gross,  or  at  large,  is  such  as  is  neither  append- 
ant nor  appurtenant  to  land,  but  is  annexed  to  a  man's  person ;  being  granted 
to  him  and  his  heirs  by  deed;  or  it  may  be  claimed  by  prescriptive  right,  as 
by  a  parson  of  a  church,  or  the  like  corporationsole.(44)     This  is  a  separate 


{/)  Cm  Cm.  ti^    IJou.  W.  <aJ 


Co.  Un.  121. 122. 


(41)  I  Pingreyon  Real  Property,  103  (1895).  I  Lomoz's  Digest  of  the  LawB  of  Real 
Property,  513(1830). 

(43)  In  3  Wooddes.  78,  tbis  description  as  a  definition  of  the  right  of  common  par 
CAUse  de  vidnage  is  objected  to  as  being  a  descriptive  example  or  illustration  rather 
than  a  definition.  The  lords  of  the  contiguous  tnanon  may  enclose  the  adjacent  waste. 
4  Co.  38,  C.  Co.  Litt.  133,  a.  3  Mod.  105.  But  if  an  open  passage  be  left  between  the 
two  commons  sufficient  for  a  highway,  then,  as  the  separation  was  not  complete  so  as  to 
prevent  the  cattle  from  straying  from  one  to  the  otiier  by  means  of  the  highway,  the 
-i  by  vicinage  still  continues.     13  East,  348.     In  case  of  open  field  lands,  the 

,f  J .:_,-_  _.. L . —    ___>_.^_   .. ... ._   r ^....  _, . 

I43)  Thoma*  V.  Marahfield.  13  Pick.  340,  14^  (Uass.  1833). 

(44)  Levancy  and  conchancy  ia  not  essential.  5  Tannt.  244-  A  right  of  Mmmon  im 
gross,  "  as  the  going  of  two  head  of  cattle  on  f  common,"  is  a  tenement  within  the 
statute  13  &  14  ijar.  JI.,  and  a  precipe  will  lie  for  it;  and  therefore  a  person  renting  such 
a  right  of  the  annual  value  of  10^.  thereby  gains  a  settlement  7  T.  R.  671.  3  NoL  PL 
ch.  33,  s.  3.  As  to  cattU-gates,  (which  are  common  in  the  north, )  they  are  not  liVe  com- 
mon of  pasture,  for  they  are  conveyed  by  lease  and  release,  and  must  be  devised  accord- 
ing to  the  statute  of  frauds.  The  owners  of  them  have  a  'oint  possession  and  •  several 
inheritance.  They  have  an  interest  in  the  soil  itself,  and  a  rattle-gate  is  a  tenement 
within  the  13  &  14  Car.  II.  c.  13,  for  the  pun>ose  of  gaining  a  settlement  1  T.  R,  137. 
An  ejectment  will  lie  for  a  beast-gate  in  SuSolk,  (signifying  land  and  common  for  one 
beast,)  (a  Stia.  1804,)  and  so  for  a  cattle-gate.  3  T.  R.  45*.  i  Stra.  1804.  Rep,  T. 
Hardw.  167.    Sel.  N.  P.  Ejectment,  3,  note  8. 

If  A.,  and  all  those  whose  estate  he  has  in  the  manor  of  D.,  have  had  from  time  imme- 
morial a  fold-course,  that  is,  common  of  pasture  for  any  number  of  sheep  not  exceeding 
three  hundred,  in  a  certain  field  as  appurtenant  to  the  manor,  he  may  grant  over  to 
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inheritance,  entirely  distinct  from  any  landed  property,  and  may  be  vested  in 
one  wiio  has  nota  foot  of  ground  in  the  manor.(45) 

All  these  species,  of  pasturable  common,  may  be  and  usually  are  limited  as 
to  number  and  time;  but  there  are  also  commons  udtkout  stinl,  and  which  last 
all  the  year,(46)  By  the  statute  of  Merlon,  however,  and  other  subsequent 
statutes,  (1)  the  lord  of  the  manor  may  enclose  so  much  of  the  waste  as  he 
pleases  for  tillage  or  woodground,  provided  he  leaves  common  sufficient  for 
such  as  are  entitled  thereto.  This  enclosure,  when  justifiable,  is  called  in 
law  "  approving,"  an  ancient  expression  signifying  the  same  as  "  improv- 
ing-"(y)(47)  The  lord  hath  the  sole  interest  in  the  soil;  but  the  interest 
of  the  lord  and  commoner,  in  the  common,  are  looked  upon  In  law  as  mutual. 
They  may  both  bring  actions  for  damage  done  either  against  strangers,  or 
each  other;  the  lord  for  the  public  injury,  and  each  commoner  for  his  private 
damage.  (*)  (48) 


(4  30  Hen.  m.  c4.   39Geo.lI.  c.86,uidSl  Geo.  (i)  2 


Bep-lIS. 


another  this  fold-course,  and  so  make  it  in  gross,  because  the  cotmnon  is  for  a  certain 
number,  and  by  the  prescription  the  sheep  are  to  be  levant  and  couchant  on  the  manor. 
1  Roll.  Abr.  4i»,  pi.  3,  Cro,  Car.  433.    Sir  W.  Jones,  375.— Chittv. 

{45)  Tiedeman  on  Real  Property,  8  593  [i  ed.  1892}. 

Common  appendant  and  appurtenant  are  limited  as  to  the  number  of  cattle  either  to 
an  express  number,  or  by  levancy  and  couchanc^,  sometimes  termed  common  without 
number.  Willes,  232.  By  common  without  numb^  is  not  meant  common  for  any  num- 
ber of  beasts  which  the  commoner  shall  think  fit  to  put  into  the  common,  but  it  is  limited 
to  bis  own  commonable  cattle  Uvant  and  couchani  upon  his  land,  (by  which  is  to  be 
nnderatood  as  many  cattle  as  the  produce  of  the  land  of  the  commoner  in  the  summer 
and  autumn  can  keep  and  maintain  in  the  winter.)  And,  as  it  is  uncertain  how  many  in 
number  these  may  be,  there  being  in  some  ^ears  more  than  in  others,  it  is  therefore  called 
common  without  number,  as  contradistinguished  from  common  limited  to  a  certain  num* 
ber;  but  still  it  is  a  common  certain  in  its  nature.  2  Brownl.  loi.  1  Vent.  54.  3  T,  Ri  48. 
t  Bar.  &  Aid.  706.  Rogers  v.  Benstead,  Selw.  Ni.  Pri.  tit  Common.  Therefoiu  a  plea, 
prescribing  for  common  ^purtenant  to  land  for  commonable  cattle,  without  saying 
levant  and  couchani,  is  bad,  (1  Sannd.  38,  h.;  id.  343;)  for  it  shall  be  intended  common 
without  number,  according  to  the  strict  import  of  the  words,  without  any  limitation 
whatsoever;  for  there  is  nothing  to  limit  it  when  it  is  not  said  for  cattle  levant  and 
eouchant.  i  Roll.  Abr.  398,  pi.  3.  Hard.  117,  118.  3  Saund.  346,  note  i.  8  Term  Rep. 
396.  Prom  hence  it  follows  that  where  the  common  is  limited  to  a  certain  number  it  la 
not  necessary  to  aver  that  they  were  levant  and  couchani,  (1  Roll.  Abr.  401,  pi.  3.  Cro. 
Jac.  37.  3  Mod.  18^.  1  I/ird  Rsym.  736;)  because  it  is  no  prejudice  to  the  owner  of  the 
■oil,  as  the  number  is  ascertained. — Chittv. 

(46)  The  notion  of  this  species  of  common  is  exploded.  A  right  of  common  without 
stint  cannot  exist  in  law.     Bennett  v.  Reeve,  Willes,  333.     8  T.  R-  396. — ChitTV. 

(47)  Any  person  who  is  seised  in  fee  of  part  of  a  waste  may  approve,  besides  the  lord 
of  the  manor,  provided  he  leaves  a  sufficiency  of  common  forithe  tenants  of  the  manor, 
but  not  otherwise,  without  consent  of  honisge.     i  Stark.  103.     3  T.  R.  445. 

It  seemed  to  have  been  generally  under5t(K>d  that  the  lord  could  not  approve,  where 
thp  commoners  had  a  right  of  turbary,  piscary,  of  digging  sand,  or  of  taking  anv  species 
of  estovers  upon  the  common.  3  T.  R.  391.  But  it  is  now  decided,  agreeably  to  the 
general  principles  of  the  sulg'ect.  that  where  the  tenants  have  such  rights  they  will  not 
hinder  the  lord  from  enclosing  against  the  common  of  pasture,  if  sufficient  be  left,  for 
this  is  a  right  quite  distinct  from  the  others;  but  if  hy  such  enclosure  the  tenants  are 
intermpted  in  the  enjoyment  of  their  rights  of  turbary,  piscary,  etc.,  then  the  lord  can- 
not justify  the  approvement  in  prejudice  of  these  rights.  6  T.  rL  741.  Willes,  57.  The 
right  of  the  commoners  to  the  pasturage  may  be  subservient  to  the  right  of  the  lord; 
for  if  the  lord  has  immemorially  built  houses  or  dug  clay-pits  upon  the  common  without 
any  regard  to  the  extent  of  the  herbage,  the  immemorial  exercise  of  such  act  is  evidence 
that  the  lord  reserved  that  right  to  himself  when  he  granted  the  right  of  pasturage  to 
the  commoners.  5  T.  R.  41 1.  If  a  lord  of  manor  plant  trees  upon  a  common,  a  com- 
moner has  no  right  to  cut  Uiem  down.  His  remedy  is  only  by  an  action.  6  T.  R.  463. 
—Christian. 

Lomax's  Digest  of  the  Laws  of  Real  Property,  vol.  i,  p.  514  (1839),  i  Pingrey  on 
Real  Property,  107,   108  (1895). 

(48)  Common  appurtenant  or  appendant  can  be  apportioned.  But  the  land  which 
gives  a  right  of  common  to  the  owner  shall  not  be  so  alienated  as  to  increase  the  charge 
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2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water;  as 
common  of  lurbary  is  a  liberty  of  digging  turf  upon  another'sground,(/)(49) 
There  is  also  a  common  of  digging  for  coals,  minerals,  stones,  and  the  lilce. 
All  these  bear  a  resemblance  to  common  of  pasture  in  many  respects:  though 
in  one  point  they  go  much  further;  common  of  pasture  being  only  a  right  of 
feeding  on  the  herbage  and  vesture  of  the  soil,  which  renews  annually;  but 
common  of  turbary,  and  those  aforementioned,  are  a  right  of  carrying  away 

the  very  soil  itself. 
*35]         *4-  Common  of  estovers  or  M/OT«*frj,(5o)that  is,  necessaries,  (from 

esiqffer,  to  furTiiah,)(5i)  is  a  liberty  of  taking  necessary  wood,  for  the 
use  or  flimiture  of  a  house  or  farm,  from  off  another's  estale,(52)  The  Saxon 
word  bote  is  used  by  us  as  synonymous  to  the  French  estovers:  and  therefore 
house-bote  is  a  sufficient  allowance  of  wood,  to  repair,  or  to  bum  in,  the 
house:  which  latter  is  sometimes  called  fire-bote:  plough-bote  and  cart-bote 
are  wood  to  be  employed  in  making  and  repairing  all  instruments  of  hus- 
bandry; and  hay-bote,  or  hedge-bote,  is  wood  for  repairing  of  hay,  hedges, 
or  fences.  These  botes  or  estovers  must  be  reasonable  ones;  and  such  any 
tenant  or  lessee  may  take  oS  the  land  let  or  demised  to  him,  without  waiting 

(0  Co.  LItt.  122. 

or  burden  on  the  land  ont  of  which  cotnmoD  ia  to  be  taken.  Therefore  if  the  owner  of 
the  land  entitled  to  common  purchaae  a.  part  of  the  land  aubject  to  common,  the  com- 
mon shall  be  extinct;  and  vice  versa.  Where  the  right  is  extin^ished  or  gone  as  to  a 
portion  of  the  land  entitled  to  common,  it  is  extinct  as  to  the  whole;  for  in  such  case 
common  appnrtenant  cannot  be  extinct  in  part,  and  be  in  esse  for  part,  by  the  act  of  the 
parties.     Livingston  P.  Ten  Broeck,    16  Johns.   14.— Shabswood. 

(49)  Common  of  turbary  can  only  be  appendant  or  appurtenant  to  a  house,  not  to 
lands,  (l^ngham's  case,  4  Rep.  37;)  and  the  turf  cut  for  fuel  must  be  burned  in  the 
commoner's  house,  (Dean  and  Chapter  of  Ely  v.  Warren,  3  Atk,  189,)  not  sold.  Valen- 
tine V.  Penny,  Noy,  145.  So,  it  seems,  an  alleged  custom  for  the  tenants  of  the  manor 
to  be  entjtlea  to  cut  and  cany  away  from  the  wastes  therein  an  indefinite  quantity  of 
turf,  covered  with  grass,  fit  for  the  pastnrage  of  cattle,  for  the  purpose  of  making  and 
repairing  grass-plots  in  their  gardens,  or  other  improvements  and  repairs  of  their  cus- 
tomary tenements,  cannot  be  supported.     Wilson  v.  Willea,  7  Bast,  127. — Chittv. 

(50)  The  liberty  which  every  tenant  for  life  or  years  bas,  of  common  right,  to  take 
necessary  estovers  in  the  lands  which  he  holds  for  such  estate,  aeema  to  be  confounded, 
in  most  of  the  text-books,  with  right  of  common  of  estovers.  Yet  they  appear  to  b« 
essentially  diSerent  The  privile^  of  the  tenant  for  life  or  years  is  an  exclusiTe  privi- 
lege, not  a  cotnmoD(.ble  right  Right  of  common  of  estovers  seems  properly  to  mean  a 
right  appendant  or  appurtenant  to  a  messuage  or  tenement,  to  be  exercised  in  lands  not 
occupied  bv  the  holder  of  the  tenement.  Such  a  right  may  either  be  prescriptive,  or  it 
may  arise  from  modem  ^rant.  Countesaof  Arundd  v.  Steere,  Cro.  Jac.  15.  Andthougb 
the  gmnt  be  made  to  an  individual  for  the  repairs  of  hishouse,  the  right  is  not  a  peraonal 
one,  but  appurtenant  to  tbe  bouse,  DMn  and  Cfaapterof  Windsor's  case,  5  Rep.  35.  Sir 
Henry  NeviU'a  case,  Plowd.  381.  Such  a  grant  ia  not  destroyed  b^  any  alteration  of  the 
house  to  which  tbe  estovers  are  appnrtenant,  but  it  may  be  restricted  within  the  limits 
originally  intended,  if  the  altered  state  of  the  premises  would  create  a  consumption 
of  estovers  greater  than  that  contemplated  when  the  grant  was  made.  Luttrel's  caae,  4 
Rep.  87. 

If  a  right  of  common  of  estovers  of  wood  be  nanted,  to  be  taken  in  a  certain  wood, 
the  owner  of  which  cuts  down  some  of  the  wood,  the  grantee  cannot  take  tbe  wood  M 
cut:  even  if  the  whole  be  cut  down,  he  has  no  remedy  but  an  action  of  covenant  or  on 
the  case.  Basset  f.  Maynard,  Cro.  Eliz.  830.  Pomfret  v.  Ricroft,  i  Saund.  333.  Doug- 
less  V.  Kendat,  Cro,  Jac,  256;  S.  C.  Yclv.  187;  which  last  case  illustrates  the  distinction 
between  the  exclusive  right  to  the  wood  growing  on  certain  land,  and  a  right  of  common 
of  estovers  only.  It  is  true  that  a  single  copyholder,  or  other  tenant,  and  that  one  only, 
may  be  entitled  to  right  of  common  of  pasture,  or  estovers,  or  other  profit  in  the  land 
of  the  lord  of  the  manor;  bnt  then  the  lord  at  least  must  participate  in  the  right:  If  the 
tenant  enjoyed  the  right  solely,  severally,  and  exclusively,  it  would  be  difficult,  without 
a  violent  strain  of  language,  to  discover  m  such  a  right  any  commonable  qualities.  Foia- 
ton  &  Cracherode's  case,  4  Rep.  33.     North  v.  Coe,  Vaugh.  356. — Cbitty. 

(51)  Cowel,  Interp.  (Estovers)  derives  the  word  from  the  French  estouver.  equivalent  to 
fbvere,  to  nourish  or  maintain,     i  Washburn  on  Real  Property  134  n.   (5  ed.  1887), 

(ja)  I  Lomax's  Digest  of  the  Laws  of  Real  Property,  513  ( 1839). 
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for  any  leave,  assignment,  or  aj^intment  of  the  lessor,  unless  he  be  restrained 
by  special  covenant  to  the  contrary.  (»«) (5 3) 

These  several  species  of  commons  do  all  originally  result  from  the  same 
necessity  as  common  of  pasture;  vis.  for  the  maintenance  and  carrying  on  of 
husbandly ;  common  of  piscary  being  given  for  the  sustenance  of  the  tenant's 
family;  common  of  turbary  and  fire-bote,  for  his  fuel;  and  house-bote, 
plough-bote,  cart-bote,  and  hedge-bote,  for  repairing  his  house,  his  instru- 
ments of  tillage,  and  tiie  necessary  fences  of  his  grounds.  (54) 

IV.  A  fouridi  species  of  incorporeal  fa^^ditaments  is  that  of  ways;  or  the 
right  of  going  over  another  man's  ground.(55)  I  speak  not  here  of  the 
king's  highways,  which  lead  from  town  to  town;  nor  yet  of  common  ways, 
leading  from  a  vill^e  into  the  fields;  but  of  private  ways,  in  whidi  a  par- 
ticular man  may  have  an  interest  and  a  right,  though  another  be  owner  of 
the  soil.(56)  'This  may  be  granted  on  a  special  permission;  as  when  the 
owner  of  the  land  grants  to  another  the  liberty  of  passing  over  his  grounds, 
to  go  to  church,  to  market,  or  the  like:(57)  in  which  case  the  gift  or  grant 
is  particular,  and  confined  to  the  grantee  alone:  it  dies  with  the  person;  and, 

(«)  Co.  litt  4L 

(53)  Common  of  eatovera  cannot  be  apportioned;  and,  where  a  &nn  entitled  to  estov«is 
ia  divided  by  tlie  act  of  the  parties  among  several  tenants,  neither  of  them  can  t^e 
estoveia:  the  right  to  them  is  extin^ished.  But  where  common  of  estovers  devolves  upon 
several,  bf  oi>eration  of  law,  though  they  cannot  enjoy  the  ri^ht  in  sevetulty,  yet  they 
mav,  by  anitin;;  in  a  conv^auce,  vest  the  right  in  an  individnal.  Van  Rensellaer  v. 
Radclifie,  to  Wend.  639.     Livingston  v.  Ketchum,  i  Barbour,  59a. — Shakswood. 

Lawrence  f.  Hunter,  9  Watts,  64,  7S  (Pa.  1839).  Tiedeman  on  Real  Property,  sect. 
593  (2  ed.  1893).     Boone's  Law  of  Real  Property,  sect.  36  (18S3]. 

The  right  of  a  tenant  for  life  extends  no  further  than  to  cnt  dead  wood  for  fnel  in  the 
house,  and  of  timber  for  the  making  and  repairing  of  all  instrnmentB  of  huaboodiy,  and 
for  the  repair  of  bouses  and  fences.     Dickinson  v.  Jones,  36  Ga.  97,104  (1867). 

<54)  Landlord  and  Tenant  in  Pennsylvania  (Jackson  and  Gross)  46,  47  (2  ed.  18S4). 

Common  of  turbary  cannot  extend  to  a  right  to  d^  turf  for  sole.     Wilson  v.  Willis, 


€.484,488(1890).    A  right  of  way  consists  ii 
the  purpose  of  passing  a^reptassing,  and  the  incidental  right  of  properly  fitting  the  si 
face  for  that  use;  but  the  owner  of  the  soil  has  all  the  ri^tsand  benefits  of  ownership 
consistent  with  such  easement    Heiseutitledtotheherbagegrowinguponit.    Allwhicn 

the  person  having  the  easement  c'' 

"   d  repassing,  with  a  right  to  er*" 

ig,  ploughing  ■ 

■  a  foot-way,  f 
Mete  457,  afn  (Mass.  1841')- 

(56)  PiA\a  highways  in  general,  see  Com.  Dig.  tit  Chimin;  Bac,  Abr.  Highways;  Bum, 
J.,  Hi^ways;  Selw.  N.  P.  Trespass,  iv.  7;  Saunders  by  Patterson,  index.  Ways;  Bate* 
man's  Tnmpike  Acts;  3  Chitty's  Crim.  L.  565  to  668. 

With  re^ct  \a  private  ways,  see  in  general  Com.  Dig.  Chimin,  D.  Bac  Abr.  High- 
ways, C.  Selw.  N.  P.  Trespass,  iv.  7.  I  Saunders  by  Patterson,  313,  note  6,  id.  index. 
Ways.— Chitty. 

Private  roads  under  the  New  Jersey  statnte,  have  no  analogy  to  what  are  termed  in 
law  private  ways,  bnt  are  more  analogous  to  the  public  highways  or  the  common  ways 
known  to  the  common  law.     Peirine  V.  Fair,  3  Zab,  356,  362  (N.  J.  i8go). 

(57}  As  a  general  rule,  whatever  is  necessary  to  the  reasonable  use  of  a  private  way 

riea  as  an  incident  to  the  grant  It  has  been  questioned  how  for  the  grant  of  a  vray 
Bgricultnral  pnrposes  is  a  general  right  of  way.  It  seems,  however,  to  be  one  of  a 
limited  and  qualified  character.  It  was  held  not  to  include  the  right  to  transport  coals 
over  such  a  way,  nor  to  transport  lime  from  a  quarry.  So  the  rieht  to  draw  water  Irom  a 
river  will  not  sustain  a  plea  to  draw  goods  ana  water,  and  s  right  to  cart  timber  will  not 
sustain  a  plea  to  a  general  right  of  way  on  foot,  and  with  horses,  cuts,  wagODB,  and 
other  camages.  Waahburn  on  Easements,  2S4  (4  ed.  1885). 
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if  the  grantee  leaves  the  country,  he  cannot  assign  over  his  right  to 
♦36]     any  other;   nor  can  he  justify  taking  another  *person  in  his  cora- 

pany.(n)(58)  A  way  may  be  also  by  prescription;  as  if  all  the  inhabi- 
tants of  such  a  hamlet,  or  all  the  owners  and  occupiers  of  such  a  farm,  have 
immemorially  used  to  cross  such  a  ground  for  such  a  particular  purpose;  for 
this  immemorial  usage  supposes  an  original  grant  whereby  a  right  of  way 
thus  appurtenant  to  land  or  houses  may  clearly  be  created. (59)  A  right  of 
way  may  also  arise  by  act  and  operation  of  law:  for,  if  a  man  grants  me  a 
piece  of  ground  in  the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  me  a  way  to  come  to  it;  and  I  may  cross  his  land  for  that 
purpose  without  trespass.(DXto)  E'or  when  the  law  doth  give  any  thing  to 
one,  it  giveth  impliedly  whatsoever  is  necessary  for  enjoying  the  same.  (^)(6i) 

(n)  Pinch,  Lav,  SI.  (0)  Ibid.  8S.  (p)  Co.  Utt.  SS. 

(58)  The  way  W  grant  also  inclndes  a  reservation,  which  is  in  eEFect  a  granting  bade  of 
the  right  of  way  by  the  grantee.     The  grant  or  reservation  assures  the  right  of  way,  asa^ 


purtenant  to  every  part  of  the  land  to  which  it  is  attached,  and  the  grantee  of  any  part  i! 
entitled  toit.  Watson  v.  Bioren,  i  S.  &  R.  317.  Underwood  v.  Carney,  i  Cushing,  aS^. 
Unless  every  person  to  whom  any  part  is  conveyed  has  a  right  to  the  way,  the  right  is 
totally  extinguished  by  an  alienation  of  part  of  the  premises  to  which  it  is  appurtenant, 
because  it  cannot  be  said  that  the  owner  of  one  part  has  better  right  than  the  owner  of 
the  other;  consequently,  if  both  could  not  have  the  right,  the  whole  would  be  gone.  The 
grantee  of  a  right  of  way,  however,  has  no  title  to  use  it  as  a  passage  to  other  land  than 
Uat  to  which  it  was  attached;  nor  can  the  owner  of  the  soil,  who  had  granted  the  right 
of  way  to  a  stranger,  use  it  for  such  a  purpose.  The  use  of  a  way  must  be  according  to 
the  grant  or  occasion  of  it,  and  not  exceed  it:  so  that  a  right  of  way  over  another's  ground 
toaparticularplace  will  notjufltify  the  use  of  it  to  go  beyond  that  place.  Kirlcham  v.  Sharp, 
I  WharL  313.  The  grantee  of  a  right  of  way  is  bound  to  keep  it  in  repair.  Wynekoop 
».  Burger,  tj  Johnson,  iii.  Thegrantof  a  righlof  way  may  be  impliedaswellas  expressed. 
If  one  sella  to  another  a  lot  carved  out  of  a  larger  lot  belonging  to  the  vendor,  agreeably 
to  a  plan  upon  which  are  laid  out  certain  space-ways  or  passages  over  the  proprietor's 
ground  adiacent  to  the  lot,  contemplating  at  the  same  time  that  the  vendee  will  erect 
brick  bnijdings.  to  which  such  space-ways  and  passages  are  immediately  necesssry  or 
uaefhl,  it  most  be  consideredasintendingthegrantof  the  right  to  the  vendee  to  use  thoae 
space-w:iys  in  common  with  the  proprietor  of  the  adjacent  lot.  Selden  v.  Williams.  9 
Watts,  13.  Van  Metz  v.  Nankineon,  6  Whart.  307. — Sharswood.  Garrison  v.  Budd,  19 
HL  55S,  564  ( 1S58).  Boatman  v.  I,asley,  33  Ohio,  619  ( 1873).  Cadwalader  v.  Bailey,  17 
R.  I.  495,  499  (1891).     2  Waterman  on  Trespass,  tiS,  69(1875). 

A  way  in  gross  must,  from  its  nature,  be  a  personal  right,  not  assignable  or  inheritable; 
it  cannot  be  made  so  by  any  terms  iu  the  grant.  Boatman  v.  La^ey,  33  Ohio,  614,  619 
(i973)-  A  way  is  never  presumed  to  be  in  gross  when  it  can  be  fairly  construed  to  be 
appnitenant  to  the  land,     Sauzay  v.  Hunger,  41  Ind.  44,  48(1873). 

(59)  Prescription  rests  i)pon  thg.  presumption  of  a  grant.  But,  to  authorize  such  a  pre- 
sumption, the  user  must  tie  adverse  and  under  a  claim  of  right.  The  period  of  twenty 
Tears  has  been  adopted  in  England,  in  analogy  to  "Jie  statute  of  limitation  in  relation  to 
land,  which  bars  an  entry  after  twenty  years'  adverse  possession.  In  Pennsylvania  the 
period  of  limitation  is  twenty-one;  and  the  same  period  has  been  adopted  to  give  rise  to 
the  presumption.  Dyer  v.  Depui,  5  Whart.  584,  So  where  a  way  has  originaTly  existed, 
it  may  be  rebutted  by  evidenceof  non-user  for  the  same  period  which  gives  rise  to  a 
presumption  of  extinguishment.  But  where  it  has  been  acquired  expressly  by  grant 
or  reservation,  it  will  not  be  lost  by  non-user,  unless  there  were  a  denial  of  title  or  other 
act  on  the  adverse  part  to  qnicken  the  owner  in  the  assertion  of  his  right,  Bnte  v. 
Ihrie,  I  Rawle.  118.  Twenty-one  years'  actual  occupation  of  land,  adverse  to  a  right  of 
way  and  inconsistent  with  it,  bars  the  right.     Veakte  v.  Nace,  z  Whart  133, — Sharswood. 

(60)  Stuyvesant  y.  Woodruff,  I  Zab.  (N.  J.  Law)  133,  155  {1847);  Stewart  p.  Hartman, 
46  Ind.  331.  34>  (iS74)-  ^n  England,  the  owner  of  minerals  under  the  surface,  which 
property  is  divided  by  a  railroad  across  it.  is  not  entitled  to  cross  the  railroad  to  gain 
access  to  his  minerals  for  the  purpose  of  working  tbem,  but  may  tunnel  under  the  rail- 
road. Midland  R,  R.  Co.  v.  Miles,  30  Ch,  Div,  634,  641  (Eng.  1S85).  A  right  of  way 
over  another's  land  may  be  created  by  necessity,  by  grant,  or  by  prescription.  Boone's 
Law  of  Real  Property,  sect.  14J  (1883). 

C.  R.  1.  &  P.  Ry.  Co.  V.  Smith,  in  HI,  363,  370  (1884).  i  Ballard's  Real  Property, 
sect.  133.  p.  181,  n.  (1893). 

(61)  These  are  termed  ways  of  necessitj:.  Itisalwaysof  strict  necessity;  and  this  necea- 
aity  must  not  be  created  by  the  party  claiming  the  nght  of  way.    It  never  exists  where 
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By  the  law  of  the  twelve  tables  at  Rome,  where  a  man  had  the  right  of  way 
ov^  another's  land,  and  the  road  was  out  of  repair,  he  who  bad  the  right  of 
way  might  go  over  any  part  of  the  land  he  pleased:  which  was  the  estab- 
lished rule  iu  public  as  well  as  private  ways.  And  the  law  of  England,  in 
both  cases,  seems  to  correspond  with  the  Roman.(7)(63)  . 

V,  Offices,  which  are  a  right  to  exercise  a  public  or  private  employment, 
and  to  take  the  fees  and  emoluments  thereunto  belongingC63)  are  also  incor- 
poreal hereditaments;  whether  public,  as  those  of  magistrates;  or  private, 
as  of  baihSs,  receivers,  and  the  like.  (64)     For  a  man  may  have  an  estate  in 
<«)  liocd  EUrm.  TIS.   lBn>«nl.2U.   3  Sbtnr.  IB.  IJoa.  »7. 

a  man  can  gtt  to  hia  property  tbrongh  his  own  land.  That  a  road  through  his  neighbor's 
would  be  a  Detter  road,  more  convcDient,  or  leas  expensJTe,  is  not  to  the  pnrpoee.  That 
the  paaaage  throa^h  his  own  land  is  too  steep  or  too  narrow  does  not  alter  the  case.  It  is 
ontj  where  there  is  no  way  throngh  his  own  land  that  the  right  of  way  over  the  land  of 
another  can  exisL  A  right  of  wa^  from  necessity  onlj'  extewls  to  a  single  way.  That  a 
person  claiming  a  way  of  necessity  has  already  one  way  is  a  good  jdea,  and  ban  the 
plaintiff.  McDonald  v.  Lindall,  3  Rawle,  f^^.  It  is  founded  on  an  implied  giant, 
according  to  the  legal  maxim,  quando  Ux  aitquid  aiicui  concedit,  concedere  videtur  et  id 
sine  quo  res  ipsa  esse  non  potest  [When  the  law  concedes  anything  to  one,  it  concedes,  it 
seems,  all  things  necessary  to  do  that  thing].  Nichols  v.  Luce,  34  Pick.  103.  But 
whereabouts  shall  be  the  way  ?  The  owner  of  the  land  over  which  it  exists  has  a  right  to 
locate  it  in  the  first  instance,  with  this  limitation,  that  it  must  be  a  convenient  way. 
If  be  fails  or  refuses  to  locate,  or  makes  an  inconvenient  or  unreasonable  location,  the 
right  devolvea  upon  the  grantee  of  the  way,  Russell  V.  Jackson,  »  Pick,  274.  The 
right  of  wa)^  of  necessity  ceases  with  the  necessity  which  gave  rise  to  it;  so  that  if  a 
public  road  is  opened,  or  the  grantee  purchases  other  land  which  gives  him  a  way  over 
bis  own  land,  the  first  right  of  way  ceases.  Collins  v.  Prentice,  13  Conn,  39.  Pierce  v. 
Selleck,  18  Conn.  311.     New  York  Life  Ins.  &  Trust  Co.  v.  Milnor,  i  Barbour  Ch.  Rep. 


A  right  of  way  may  arise  in  three  ways.  Firat,  from  necessity;  secondly,  by  grant; 
and  thirdly,  by  prescription.  Lawton  v.  Rivers,  a  McCord,  445,  447  IS.  C.  1813).  Ex- 
tending thia  principle,  it  was  held  in  Illinois  that  where  a  part  of  an  island  bordering  on 
a  pool  was  sold,  and  the  existence  of  the  pool  was  necessary  to  the  enjoyment  of  the 
property  for  the  uses  for  which  it  was  sold  by  the  grantor  and  accepted  by  the  grantee, 
the  continued  use  of  the  pool  was  appurtenant  to  the  island  and  the  grantee  was  entitled 
thereto.     C.  &  E.  I.  R.  R.  Co.  v.  Shelby,  41  111.  App.  Ct.  Rep.  339,  355  (1891). 

(6a)  This  is  incorrect.  The  role  which  prevails  in  both  England  and  the  United  States 
may  be  stated  as  follows:    If  a  highway  becomes  obstructed  and  impassible  from  tem- 

Cary  causes,  a  traveller  may  law^lly  go  extta  viant  upon  adjoining  lands;  but  if  a  man 
a  right  of  way  over  another's  land,  he  cannot  justify  going  over  the  adjoining  lands 
when  the  way  is  impassible,  unless  the  owner  of  the  lands  is  bound  by  prescription  or  his 
own  grant,  to  repair  the  way.  See  Taylor  v.  Whitehead,  Doug.  716.  Miller  v.  Bristol, 
li  Pick.  (Mass.)  550.  Wilhams  tr.  SaSbrd,  7  Barb.  |N.  Y.  309).  Respoblica  v.  Sparbawk, 
I  Dall.  357.  363  (Pa.  1788).  Brown  v.  Chadwick.31  Maine,  9.  35  (1849).  State  v.  Brown, 
109  N.  C.  803.  804  (1891).  I  Lontax's  Digest  of  the  Laws  of  Real  Property,  531  (1839). 
a  Waterman  on  Trespass,  91  (1875).  As  to  easements  generally  they  are  apecificaUy  dis- 
tinguished from  other  incorpoteal  hereditaments  by  the  absence  of  all  rieht  to  participate 
in  the  profits  of  the  soil  charged  with  them.     Gale  on  Easements.  8  (5  ed.  1876). 

(63)  Jones,  Purvis  &  Co.  v.  Hobbs.  4  Baxt  113,  I30  (Tenn.  1S74).  Riddle  v.  County  of 
Bedford,  7  S.  &  R.  386,  391  (Pa.  1865).  State  v.  Ware,  13  Ore.  380,  385  ( 1886),  Bunn 
.  V.  The  People,  45  III.  397,  414  (1867).  White  v.  Clements,  39  Ga.  232,  275  (1869).  State 
V.  Wilson,  29  Ohio  St  347,  348  (1876).     Binn's  Justice,  78  (loed.  Brightly,  1895). 

(&t)  Attorney-General  v.  Barstow,  4  Wis.  646  (i8s7).  White  v.  Clements,  supra. 
I  Pingrey  on  Real  Piopertr,  118  (189s).  An  office  is  as  much  a  species  of  property 
as  anything  which  is  capable  of  being  held  or  owned,  and  to  deprive  one  of,  or  nn- 
jtistly  witlSiold  it,  is  an  injury  whicji  ^e  law  can  redress  in  a  manner  as  ample  as 
it  can  any  other  wrong.  Wannock  v.  Holloway,  2  Ala.  31,  33  (1843).  But  an  office 
created  by  statute  may  also  be  abolished  by  statute,  unless  it  be  a  contract  which  cannot 
be  impaired  by  legislation.  An  o£Qce  established  and  held  for  the  public  good  is  not  a 
contract,  nor  is  its  tenure  secured  by  any  binding  contract  Standeford  v.  Wingate,  4 
Duv.  440,  458  (Ky.  1842).  An  employment  which  is  defined  by  law  and  not  by  contract 
is  an  office.  Shelby  v.  Alcorn.  .46  Miss.  273,  2S9  (1858).  Thus  some  employments  of  a 
private  nature  ere  considered  offices  if  connected  with  the  public,  as  a  bank  or  railroad 
president,  treasurer,  or  secretary,  or  director.  People  v.  Ridgley,  ai  111.  65,  69  (1859). 
In  this  country,  where  offices  are  never  conveyed  to  a  man  and  his  heirs,  they  cannot 
oonadtnte  incorporeal  hereditatnents.    State  v.  Dews,  i  R.  M.  C.  397, 402  (Ga.  1835). 
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them,  dther  to  him  and  his  heirs,  or  for  life,  or  for  a  term  of  years,  or  during 
pleasure  only:C65)  save  only  that  offices  of  public  trust  cannot  be  granted  for 
a  term  of  years,  especially  if  they  concern  the  administration  of  justice,  for 
then  they  might  perhaps  vest  in  executors  or  admini5trators.(r)  Neither 
can  any  judicial  office  be  granted  in  reversion:  because  though  the  grantee 
may  be  able  to  perform  it  at  the  time  of  the  grant,  yet  before  the  office  falls 
he  may  become  unable  and  insufficient:  but  ministerial  offices  may  be  so 
granted;(f)  for  those  may  be  executed  by  deputy.(66)  Also  by  statute  5  & 
6  Edw.  VI.  c.  16,  no  public  office  (a  few  only  excepted)  shall  be  sold,  under 

pain  of  disability  to  dispose  of  or  hold  it.  For  the  law  presumes  that 
*J7]       '•^  who  buys  an  office  will,  by  bribery,  extortion,  or  other  unlawful 

means,  make  his  purchase  good,  to  the  manifest  detriment  of  the 
public.  {67) 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the  nature  of  these  we 
treated  at  large  in  the  former  book;(/)  it  will  therefore  be  here  suf&dent  to 
mention  them  as  a  species  of  incorporeal  hereditaments,  wherein  a  man  may 
have  a  property  or  estate. (68) 

VII.  Franchises  are  a  seventh  species. (69)  Franchise  and  liberty  are 
used  as  synonymous  terms;  and  their  definition  isCu)  a  royal  privilege,  or 
branch  of  the  king's  prerogative,  subsisting  in  the  hands  of  a  snbject.(7o) 

(r)  B  Rep.  B7.  (0  Uttt  book  1.  ch.  12. 

(()  11  Bcp.  «.  JH)  FlDch,  L  1«. 


3  Hag.  Adm.  857,  a8a  (Eag.  i8j6).     Crowell  v.  Lambert,  ; 

(67) The 4^ Gm.  III.  c.i26eztendatheprovtGioiisofthisst 

(68)  Dig^itiM  were  orieinally  annexed  to  the  possession 
created  by  a  grant  of  tnose  estates;  or,  at  all  events,  that  was  the  most  usual  courae. 
Rex  V.  Knollys,  1  L.  Raym.  13.  And  although  dignities  are  now  become  little  more 
than  personal  distinctions,  they  are  stiU  claasea  under  the  head  of  real  property,  and,  U 
having  relation  to  land,  in  theory  at  least,  may  be  entailed  by  the  crown,  within  the 
statute  de  donis.  or  limited  in  remainder,  to  commence  after  the  determinatioit  of  a  pre- 
ceding estate  tail  in  the  same  dignity.  Nevill'scase,  7  Rep.  1*1.  And  if  a  tenant  in  tail 
of  a  dignity  should  be  attainted  for  felony,  the  dignity  would  be  only  forfeited  during 
his  life,  but  after  his  decease  wonld  rest  in  the  person  entitled  to  it  per/ormatm  don*. 
Stat.  54  Geo.  III.  c.  145.  Even  if  a  man  in  the  line  df  entail  of  a  dignity,  but  not  actually 
possessed  of  it,  were  attainted  of  treason,  his  son,  surviving  him,  might  claim  from  the 
first  acquirer,  without  being  affected  by  the  attainder  of  his  father.  3  Hate's  PI,  Cr.  356. 
But  if  the  father  was  in  possession  of  the  dig^nity  at  the  time  of  such  attainder,  then  his 
corruption  of  blood  would  be  fetal  to  the  claim  of  the  son:  and  in  the  case  of  a  dignity 
descendible  to  heirs  general,  the  attainder  for  treason,  of  any  ancestor  throngh  whom  the 
claimant  of  such  dignity  must  derive  bis  title,  though  the  person  attaintei  never  was 
possessed  of  the  d^ity,  will  bar  sncb  claim.  Rex  v.  Purbeclc.  Show.  P.  C.  I.  Law  of 
Forfeiture,  86,  87.~CHrrrY, 

(69t  Sellers  v.  Union  Lumbering  Co.,  39  Wis.  515,  517  (1876). 

(70)  Harcourt  v.  Good,  39  Tex,  453,  478  (1873),  Mon^meiy  v.  Multnomah  Ry.  Co., 
ti  Ore.  344,  354  (1S84).  CalifOTnia  v.  Pacific  R.  R.  Co.,  137  U.  S,  t,  40  (1887).  McCrady 
*.  Virginia,  94  U.  S.  393(1876).  State  f.  Peel  Splint  Coal  Co,,  36  W.  Va,  803,813  (189J). 
McRoberts  v.  Washburae,  10  Minn.  37  {1865).  Brown  on  the  Law  of  Limitation,  317  ' 
(1869).  Tiedemanon  Real  Property,  {  633  (jed.).  i  Lomox's  Digest  of  the  Laws  of 
Real  Property,  534  (1839).  A  franchise  is  a  privilege  granted  by  the  government  to 
individuals  which  is  not  enjoyed  by,  and  does  not  belong  in  common  to,  Uie  people  of  a 
country.  In  England  it  is  conferred  by  letters  patent  from  the  Crown,  and  in  the  U.  S. 
by  grants  from  the  legislative  department  of  the  government.  It  is  a  privilege  which  is 
granted  because  it  is  calculated  to  promote  the  public  benefit,  white,  at  the  same  time,  it 
affords  a  source  of  revenue  to  those  who  engage  in  its  exercise.  Tiedeman  on  Real 
Property,  aect  633  (2  ed.  1893).  In  the  U.  S.  a  privile^  or  immunity  of  a  public 
nature,  which  cannot  be  tegally  exercised  without  legislative  grant,  is  held  to  conatitate 
a  franchise.  Under  this  definition  would  be  included  the  right  of  banking  by  a  company 
or  association  where  the  authority  to  act  as  such  is  granted  by  the  legislature,  3  Wash- 
bum  on  Real  Property,  303  (3  ed.  1887).  A  franchise  may  be  granted  either  to  a  natural 
or  artificial  person,  to  an  individual  or  a  corporation.  Tmstecsof  Maysville  f.  Boon,  3  J. 
J.  Marsh,  335,  338  (Ky.  1839).    See  note  page  467  ante. 
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Chap.  3]  OF  THINGS.  37-38 

Being  therefore  derived  from  the  crown,  th^  must  arise  from  the  king's 
grant;  or  in  some  cases  may  be  held  by  ^^scription,  which,  as  has  been 
frequently  said,  presupposes  a  grant.(7i)  The  kinds  of  them  are  various, 
and  almost  infinite.  (7  2)  I  will  here  briefly  toudi  upon  some  of  the  princi- 
pal; premising  only,  that  they  may  be  vested  in  either  natural  persons  or 
bodies  politic;  in  one  man  or  in  many;  but  the  same  identical  franchise  that 
has  before  been  granted  to  one,  cannot  be  bestowed  on  another,  for  that 
would  prejudice  l£e  former  grant. Cic)(73) 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number  of  persons.  It 
is  likewise  a  franchise  for  a  number  of  persons  to  be  incorporated,  and  subsist 
as  a  body  politic;  with  a  power  to  maintain  perpetual  succession,  and  do 
other  corporate  acts:(74)  and  each  individual  member  of  such  corporation  is 
also  said  to  have  a  franchise  or  freedom.(75)  Other  franchises  are,  to  bold 
a  court-Ieet:  to  have  a  manor  or  IordBhip;C76)  or,  at  least,  to  have  a  lordship 
paramount:  to  have  waife,  wrecks,  estrays,  treasure-trove,  royal  fish,  for- 
feitures, and  deodands:  to  have  a  court  of  one's  own,  or  liberty  of  holding 
pleas  and  trying  causes;  to  have  the  cognizance  of  pleas;  which  is  a  still 
greater  liberty,  being  an  exclusive  right,  so  that  no  other  court  shall  by 
causes  arising  within  that  jurisdiction:  to  have  a  bailiwick,  or  liberty 
exempt  from  the  sheriff  of  the  county;  ^wherein  the  grantee  only,  [*38 
and  his  officers,  are  to  execute  all  process:  to  have  a  fair  or  market; 
with  the  right  of  taking  toll,  either  there  or  at  any  other  public  places,  as  at 
bridges,  wharfs,  or  the  like;(77)  which  tolls  must  have  a  reasonable  cause 
of  commencement,  (as  in  consideration  of  repairs,  or  the  like,)  else  the 

(w)  2  Roll.  Abr.  in.    KeUv.  ISfl. 

I  Pinj^y  on  Real  Property,  119  ( it 

... tit  should  be  a  grant  from  theeover._„_ 

authority,  and  in  this  country  no  franchise  can  be  held  which  is  not  derived  from  a  law 
of  the  State.  Bank  of  Au^U  v.  Earle,  13  Peters,  519,  595  (U-  S.  1839).  In  the  U.  S. 
fianchises  "are  conferred  by  grant  from  the  government,  and  are  vested  in  udividnals." 
Horst,  Mayor  etc  v.  Moses,  4H  Ala.  139.  146  ( 187a). 

(72)  Qneen  v.  County  Court  Judn  of  Halifax,  i  Q.  B.  Div.  793,  797  (Eng.  1891).  C. 
R.  R.  &  Blcg.  Co.  V.  State  of  Georgia,  54  Ga.  401,  409  (1875). 

(73)  Dartmouth  College  p.  Woodvrtird,  4  Wheat,  518,  658  (U.  S.  1819).  Sellers  V. 
Union  Lumbering  Co.,  39  Wis.  535,  538  (1876).  Charles  River  Bridge  v.  Wanen  Bridge, 
7  Pick.  344.  5K>  (Mass.  1819). 

(74)  Regents  of  the  Univ.  ofMd.  v.  Williams,  9G.  &  J.  363,  407  (Md.  1838).  People  f. 
Tibbets,  4C0W.  358,  380  (N.  Y.  1815).  A  franchise  created  bv  act  of  incorporation,  nnlim- 
ited  in  duration,  and  springing  out  of  the  combined  use  of  lands  and  personalty,  should 
be  denominated  and  classM  as  real  estate.     Price  v.  Price's  Heirs,  6  Ky.  107  ( 1838). 

A  mnnicipal  corporation  is  one  that  has  for  its  object  the  government  of  a  portioa 
of  the  state,  and  although  in  snch  cases  it  involves  some  private  interest,  yet  as  it  is 
endowed  with  a  portion  of  political  power,  the  term  public  has  been  deemed  appropriate. 
Luehrman  v.  Taxing  District,  2  Lea,  415,  454  (Tenn.  1879), 

(75)  Dartmouth  College  v.  Woodw^.  4  Wheat.  518,  657,  701  (U.  S.  iSig).  Myen  on 
Vested  Rights,  539  (1892).  Spring  Valley  W.  W.  v,  SchotUer.  61  Cal.  69,  106  (188a). 
Henry  v.  Simard,  16  I/iwer  Canada,  973,  385  (1866).  Bach  individual  member  of  a  cor- 
poration is  said  to  be  the  owner  of  the  franchise,  and  his  privilege  of  membership  is, 
therefore,  property.  M.  &  S.  Soc.  of  Montgomery  County  v.  Weatherly,  75  Ala.  348, 
"53  (1883). 

176}  People  V.  Van  Rensselaer,  5  Seld.  391,  304  (N.  Y.  1850. 

(77)  Caldwell  V.  City  of  Alton,  33  HI.  416,  419  (1864).  City  of  Jacksonville  v.  Led- 
worth,  36  Fla.  163,  188  (1890),  Ketchum  v.  City  of  Buflblo,  3i  Barb.  394,  396  (N.  Y. 
1854).  Leedom  v.  Plymouth  R.  R.  Co.,  5  W.  &  S.  365,  366  (Pa.  184^).  The  right  to  col- 
lect tolls  upon  logs  pot  into  a  river,  granted  by  statute,  is  a  franchise.  Sellers  v.  Union 
Lnmbering  Co.,  3^  Wis.  535,  537  (1876).  Other  examples  of  fianchises  are  the  right  to 
make  a  road  or  bridge  and  take  tolls  thereon.  Davis  v.  Mayor  etc.  of  New  York,  ^  N.  Y. 
506.  5*3  (18561.  West  River  Bridge  Co.  v.  Dii,  6  How.  507,  541  (U,  S.  1848);  to  bmld  and 
maintain  a  railroad  or  canal,  Blake  v.  W.  &St.  P.  R.  R.  Co..  19  Minn.  418,  435  (1873,)  to 
exercise  the  right  of  eminent  domain;  or  to  establish  and  keep  a  terry.  Trustees  of 
Maysville  v.  Boone,  3  J.  I.  Marsh,  335,  337  (Ky.  1839I;  Prosser  v.  Wapello  County,  18 
Iowa,  337,  333  (1865),  which  is  a  subject  within  Uie  control  of  the  government  and  not  a 
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38-39  OF  THE  RIGHTS  [Book  II 

franchise  is  illegal  and  void;(78X^)  or  lastly,  to  have  a  forest,  chase,  park, 
warren  or  fishery,  endowed  with  privileges  of  royalty;(79)  which  species  of 
franchise  may  require  a  more  minnte  discussion. 

As  to  a  forest;  this,  in  the  hands  of  a  subject,  is  properly  the  same  thing 
with  a  chase;  being  subject  to  the  comtnon  law,  and  not  to  the  forest  laws.  (^) 
But  a  chase  differs  from  a  park,  in  that  it  is  not  enclosed,  and  also  in  that  a 
man  may  have  a  chase  in  another  man's  ground  as  well  as  in  his  own,  being 
indeed  the  liberty  of  keeping  beasts  of  chase  or  royal  game  therein,  protected 
even  from  the  owner  of  the  laud,  with  a  power  of  hunting  them  thereon.  A 
park  is  an  enclosed  chase,  extending  only  over  a  man's  own  grounds.  The 
word  park  indeed  properly  signifies  an  enclosure;  but  yet  it  is  not  every  field 
or  common,  which  a  gentleman  pleases  to  surround  with  a  wall  or  juling, 
and  to  stock  with  a  herd  of  deer,  that  is  thereby  constituted  a  legal  park: 
for  the  king's  grant,  or  at  least  immemorial  prescription,  is  necessary  to 
make  it  so,  (^}  Though  now  the  difiference  between  a  real  park,  and  such 
enclosed  grounds,  is  in  many  respects  not  very  material-,  only  that  it  is  un- 
lawful at  common  law  for  any  person  to  kill  any  beasts  of  park  or  chase,  (a) 
except  such  as  possess  these  franchises  of  forest,  chase,  or  park.  Free  war- 
ren is  a  similar  franchise,  erected  for  preservation  or  custody  (which  the 
word  signifies)  ofbeastsand  fowls  of  warren;(*)  which  being  .^-e 
*39]  nalura,  every  one  had  a  right  to  kill  as  he  could;  but  upon  *the  in- 
troduction of  the  forest  laws,  at  the  Norman  conquest,  as  will  be 
shown  hereafter,  these  animals  being  looked  upon  as  royal  game  and  the  sole 
property  of  our  savage  monarchs,  this  franchise  of  free  warren  was  invented 
to  protect  them;  by  giving  the  grantee  a  sole  and  exclusive  power  of  killing 
such  game  so  far  as  his  warren  extended,  on  condition  of  his  preventing  other 
persons. (So)  A  man  therefore  that  has  tUt  Iranchise  of  warren  is  in  reality 
no  more  than  a  royal  gamekeeper;  but  no  man,  not  even  a  lord  of  a  manor, 
could  by  common  law  justify  sporting  on  another's  soil,  or  even  on  his  own, 
unless  he  had  the  liberty  of  free  warren,  (r)  This  franchise  is  almost  fallen 
into  disregard,  since  the  new  statutes  for  preserving  the  game;  the  name 
being  now  chiefly  preserved  in  grounds  that  are  set  apart  for  breeding  hares 
and  rabbits.  There  are  many  instances  of  keen  sportsmen  in  ancient  times 
who  have  sold  their  estates,  and  reserved  the  free  warren,  or  right  of  killing 
game,  to  themselves;  by  which  means  it  comes  to  pass  that  a  man  and  his 


jxWIn«.2aO. 

as  patrldges.  nlla    and  quails,  or  ijdvalra.  [tbon 

om<^,[waler.fow".]  as  mallards  anAerons.  Co. 
Lltl.  as. 

(V)  2  tDBL  814. 

ji)  Co.  LltL  ■£&    2  iDBt.  1W.    11  Rep.  U. 

(o)  These  are  properly  buck,  doe,  foi.  martin,  and 

iOe.i)Ut  in  a  common  and  leral  sense  e.lend  like- 
wlM  to  all  (he  beuu  or  the  forest ;  which,  beddea 

Manwood,  For.  L  c.  4.  a.  8.  plTea  a  different 
account.  He  nays  (and  supports  bis  opinion  by  re- 
ferring to  the  Re«ijt.  flrov.  fol.  93)  there  areonly  two 
beaetsof  warren,  the  hare  and  Ihe  couer.anSbut 

the  other,  are  reckoned  to  be  hart,  hind,  hare,  boar, 
and  woll ;  and.  In  a  word,  all  MXh  beasts  of  Tenary 

orhunHnu.    Co.  Lltl.  2SS. 

two  fowls  of  warren,  the  pheauntaud  tbe  partrldee. 

(b)  Tbe  bessta  are  hares,  conera.  and  roes:  the 

(c)  Salk.  887.                                               t~      ■* 

matter  of  private  right;  and  the  government  may  exercise  its  powers  by  contracting  with 
Individuals.  Mills  v.  St.  Clair  County,  f  How.  569,  581  (U.S.  1850).  McRoberts  v. 
Washburne,  10  Minn.  23,  17  {1865).  The  right  to  establish  ferries  does  not  belong  to  the 
riparian  owners  of  the  soil,  a  Washburn  on  Real  Property,  305  (5  ed.  1887),  But  in 
Arkansas,  riparian  proprietors  have  by  statute  a  right  to  a  ferry  over  public  waters. 
Haynes  v.  Wells,  36  Ark.  484. 

(78)  Tbe  right  of  the  crown  to  authorize  the  collection  of  tolls  cannot  be  imposed  on 
the  public  except  upon  the  terms  of  an  adequate  consideration  in  the  facilities  ntmisbed 
to  the  public.     Norwich  Gas  Light  Co.  V.  Norwich  City  Gas  Co.,  25  Conn.  19,  37  (1856). 

{79)  Parker  v.  The  People,  1 11  111.  581,  615  {1884);  i  Lomax's  Digest  of  the  Lawiof 
Real  Property,  pp.  535.  536  (1839). 

(80)  A  grant  of  a  warren  in  a  particular  locality,  as  in  a  park,  does  not  pass  the  toil 
Barl  Beauchamp  v.  Winn,  L.  R.  4  Ch.  362,  371  (Bug.  1S69). 
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heirs  have  sometimes  free  warren  over  another's  ground.(i/)(8i)  Kfrtt 
fishery,  or  exclusive  right  of  fishing  in  a  public  river,  is  also  a  royal  fran- 
chise;(S3)  and  is  considered  as  such  in  all  countries  where  the  feodal  polity 
has  prevailed;(f)  though  the  making  such  grants,  and  by  that  means  appro- 
priating what  seems  to  be  unnatural  to  restrain,  the  use  of  running  water, 
was  prohibited  for  the  future  by  king  John's  great  charter:(83)  and  the 
rivers  that  were  fenced  in  his  time  were  directed  to  be  laid  open,  as  well  as 
the  forests  to  be  disafforested.(/)  This  opening  was  extended  by  the  sec- 
onder) and  third(A)  charters  of  Henry  III,  to  £ose  also  that  were  fenced 
under  Richard  I.;  so  that  a  franchise  of  free  fishery  ought  now  to  be  at  least 
as  old  as  the  reign  of  Henry  11.(84)  This  differs  from  a  several  fishery; 
because  he  that  has  a  several  fishery  must  also  be  (or  at  least  derive  his  right 
from)  the  owner  of  the  soil,(()  which  in  a  free  fishery  is  not  requi^te. (85) 
It  differs  also  from  a  common  of  piscary  before  mentioned,  in  that  the 
free  fishery  is  an  exclu*sive  right,  the  common  of  piscary  is  not  [*40 
90:(86)  and  therefore,  in  a  free  fishery,  a  man  has  a  property  in  the 
fish  before  they  are  caught,  in  a  common  of  piscary  not  till  afterwards,  (it) 
Some  indeed  have  considered  a  free  fishery  not  as  a  royal  franchise,  but 
merely  as  a  private  grant  of  a  liberty  to  fish  in  the  several  fishery  of  the 
grantor.  (/  )  But  to  consider  such  right  as  originally  a  flower  of  the  preroga- 
tive, till  restrained  by  magna  charta,  and  derived  by  royal  grant  (previous  to 
the  reign  of  Richard  I.)  to  such  as  now  claim  it  by  prescription,  and  to  dis- 
tinguish it  (as  we  have  done)  from  a  several  and  a  common  of  fishery,  may 
remove  some  difficulties  in  respect  to  this  matter,  with  which  our  books  are 
embarrassed.  For  it  must  be  acknowledged,  that  the  right  and  distinctions 
of  the  three  species  of  fishery  are  very  much  confounded  in  our  law-books; 
and  that  there  are  not  wanting  respectable  authorities(m)  which  maintain 
that  a  several  fishery  may  exist  distinct  from  the  property  of  the  soil,  and 

(d)  Bro-AbT.  Ut  IfanvtS.  (_{)  H.  IT  Edw.  IV.  a  I .    IS  Kdw.  IV.  4  T.    10  Ban 

(<)  Beld.  tfor.  dOtu/.SL    Danwne.V.IiaS.  Cns.        Vn.»,2B.    Bulk.  6RT. 

ifc  JunfraiL  JJ.  8.15.  (t)  F.  N.  B.  88.    Sell    GST. 

(  n  Cup.  IT,  edit  Oam.  ll)  1  sld.  8. 

(o)  Cap,  9).  (ml  See  (hem  well  d  tested  In  Husrave'i  DOtM  on 

\k)  9  Ben.  UI.  0.  IS.  Co.  Utt  122. 

(8i)  Any  one  may  now  leaae  or  convey  his  land,  and  reserve  to  himself  the  right  of 
entenng  to  U11  game,  without  being  subject  to  be  sued  as  a  treapasaer;  but  the  right  of 
free  warren  can  only  exist  by  the  king's  grant,  or  by  prescription,  from  which  such  ■ 
grant  is  presumed.     Manw.  Warren,  Forrest,  pi,  43.— Christian. 

(Sa)  Brown  on  the  Law  of  Limitation,  163,  164,  165,  195.  196,  199  (1869),  A  free 
fishery  Li  a  franchise  frequently  vested  in  private  persons,  either  by  a  grant  or  by  pie- 
acnption,     Boone's  Law  of  Real  Property,  sect.  13a  '1883). 

(83^  Weston  V.  Sampson,  8  Cush.  346,  353  (Mass.  1851).  It  is  a  settled  principle  of  the 
English  law,  that  the  public  dotnnin  in  the  navigable  waters  and  the  beds  thereof 
extends  to  the  usual,  but  not  extraordinary,  high  water  mark,  and  that  within  that 
limit,  the  public  have  the  absolute  proprietary  interest-  in  the  same,  and  the  ri^ht  of 
fishery  is  common  to  all.  This  prinaple  is  believed  to  have  been  generally  recognized  in 
the  United  States.  It  is  a  right  common  to  all  the  citizens  of  the  state  to  fi£  in  the 
tide  waters  of  the  state,  and  may  be  enjoyed  at  will,  except  90  far  as  it  is  restrained  by 
positive  law,  or  by  grants  from  the  state  to  individuals,  i  Pin^y  on  Real  Property, 
107,  108  (li^).  See  also  Washburn  on  Easements  and  Servitudes,  533.  Carson  v. 
Blazer,  I  Bmn,  475  (Pa.  1807).  Parker  v.  Cutter  Mill  Dam  Co.,  7  Shep.  353.  In  this 
country  the  presumption  of  law  is  against  the  existence  of  a  free  fishery  in  a  public  river. 
Yard  V.  Carman,  3  Pen.  681,  686  (N,  J.  1813). 

(84)  Rogers  v.  Allen,  i  Camp.  309,  313  n.  (Eng,  1808).  Arnold  v.  Mundy,  i  Hals. 
Law  I,  74,  88  (N.  J.  1821).     a  Greenleafs  Cruise  on  Real  Property  57  (3  ed.  1856). 

(85)  a  Greenleaf 's  Cruise  on  Real  Properly  60,  61  (a  ed.  1856).  i  Pingrey  on  Real 
Property  109  (1895).  A  several  fishery  can  only  be  acquired  by  a  grant  of  the  soil  cov- 
ered by  the  water  in  which  the  fishing  is  done,  or  by  a  grant  from  the  owner  of  the 
soil  of  the  fishery  distinct  from  the  soil.    Collins  v.  Benbury.  3  Ired.  377,  383(N.  C,  1843). 

(86)  Boone's  Law  of  Real  Property,  sect.  133  (18S3).  A  free  fishery  is  not  an  cxcltuiTC 
fishery.    Melvin  v.  Whiting,  7  Pick.  (Mass.)  79. 
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that  a  free  fishery  implies  no  exdusive  right,  but  is  synonymous  with  amimon 
ofpiscaiy.(S7) 

VIII.  Corodiea  are  a  right  of  sustenance,  or  to  receive  certain  allotments 
of  victual  and  provision  for  one's  maintenance.  («)  In  lieu  of  which  (espe- 
cially when  due  from  ecclesiastical  persons)  a  pension  or  sum  of  money  is 
sometimes  substituted,  (f)  And  these  may  be  reckoned  another  species  of 
iocoTporeal  hereditament;  though  not  chargeable  on,  or  issuing  from,  any 
corporeal  inheritance,  but  only  charged  on  the  person  of  the  owner  in  respect 
of  such  his  inheritance.     To  these  may  be  added, 

IX.  Annuities,  which  are  much  of  the  same  nature;  only  that  these  arise 
from  temporal,  as  the  former  from  spiritual,  persons.  An  annuity  is  a  thing 
very  distinct  from  a  rent-charge,  with  which  it  is  frequently  confounded;  a 
rent-diarge  being  a  burden  imposed  upon,  and  issuing  out  of,  lands,  whereas 
an  annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the 
grantor,  (/)(88)  Therefore,  if  a  man  by  deed  grant  to  another  the  sum  of 
20/.  per  annum,  without  expressing  out  of  what  lands  it  shall  issue,  no  land 
at  all  shall  be  charged  with  it;  but  it  is  a  mere  personal  annuity;  which  is 
of  so  tittle  account  in  the  law,  that  if  granted  to  an  eleemosynary  corpora- 
tion, it  is  not  within  the  statutes  of  mortmain ;(?)  and  yet  a  man  may  have  a 
real  estate  in  it,  though  his  security  is  merely  personal.(89) 


•)  See  bo(A  L  cb.  & 


(p)  c 
(0)  o 


(87)  "  Mr.  Schultes  prefers  a  division  into  two  cUbscb  only;  the  first  consisting  of  the 
rigbt  which  one  man  enjovs  in  common  with  others,  whether  the^be  few  ormanj,  or  the 
cntiie  commnnitf ;  and  the  second  being  the  right  which  is  bis  own,  exclusive  of  all 
otben,  which  he  terms  a  several  fishery,  or  a  fishery  in  gross.  This  division  ia  atdctly 
■ccniate,  but  perhaps  leaa  convenient  in  practice  "  than  the  division  into  free  fisheiy, 
Mveral  fishery,  and  common  of  piscary.     See  Schultes  on  Aquatic  Rights,  p.  60.  a  Green- 


.^  _ iipted  exercise  and  use,  no  matter  for  how  long  a  time;  because  the  per- 
son so  Gshiag  axxc\ata  prima  fade,  only  a  right  which  belongs  to  bim  in  common  wiUi 
all  othera.  Cballen  v.  Dicke."son,  i  Conn.  382.  Collins  v.  Anbury,  5  Iredell,  iiS.  In 
order  to  raise  a  presumption  of  a  grant  of  an  exclusive  right  in  any  person,  it  shoold  ap- 
pear that  all  others  have  been  kept  out  by  him  and  his  grrntees.  Del.  &  Md.  R.  R.  Go. 
V.  Stamp,  8  Gill  &  J.  479,  510.     Day  v.  Day,  4  Md.  36a. 

In  North  Carolina,  waters  which  are  capable  in  fact  of  afibrding  a  passan  to  common 
aea-veasels  are  to  be  considered  as  navigable.  Collins  v.  Benbury,  5  Iredell,  118.  So  in 
Pennsylvania.  Canon  v.  Blazer,  a  Biun.  475,  The  owners  of  land  on  tfae  banks  of  the 
Susquehanna  and  other  principal  rivers  have  not  an  exclusive  right  to  fish  in  the  ri*«r 
immediately  in  front  of  their  land;  but  the  right  to  fisheries  in  these  rivers  is  vested  hi 
the  State  and  open  to  all.     Ibid.     Shrunk  v.  Schuylkill   Navigation  Co..  14  S.  8t.  R.  71. 

The  right  to  fish  in  nnnavi^ble  rivers  belongs  exclusively  to  the  owners  of  the  lands 
adjoining,  extending  to  the  middle  of  the  river,  nnder  such  restraints  as  government  may 
impose,— the  right  of  regulating  the  taking  of  fish,  whether  in  navigable  or  other  streams, 
residing  in  the  State.  Commonwealth  v.  Cbapin,  5  Pick.  im.  Watero  v.  Lilley,  4  Pick, 
14s.  Ingram  V.  Threadgill,  3  Den.  59.— Sharswood.  See  also  a  C^«enleaf 'a  Cruise  on 
Real  Property,  10  n.  (a  ed.  1856). 

The  most  rational  view  of  Uie  subject  would  seem  to  refer  back  to  the  original  sources 
of  the  right  of  piscary,  as  a  common  right  belonging  to  the  public,  or  as  an  exclusive 
right  belonging  to  the  owner  of  the  soil — as  an  incident  to  tbe  dominion  of  the  soil, 
whether  public  or  private,  no  more  inseparable  from  it  than  any  other  incident  connectea 
with  it,  and  to  measure  the  right  by  tbe  terms  of  the  enfranchisement  of  Oie  giant  I 
Lomax's  Digest  of  the  Laws  of  Real  Property,  518  (1839). 


.    Iaw  J 


I^owerre,  93  Barb.  309,  316  (N.  Y.  1856).  i  Schonler's  Personal  Property,  sect  54a  (aed^ 
1884).  Branlly's  Personal  Property,  sect  87(1861).  iPingreyon  Real  Property,  134 
(1895).  An  annuity  may  be  charged  on  land,  and  the  remedy  of  the  grantee  may,  at  bis 
election,  be  real  or  personal,  willard  on  Real  Estate  and  Conveyancing,  ao3  (a  ed. 
1885). 

(89)  Weller  v.  Cowler,  a  Day,  575  {Conn.  1818).  Price  V.  Price's  Heirs,  6  Dana,  toj 
(Ky.  1838).  An  annuity  ia  realty  so  far  as  descent  is  concerned,  or,  more  properly 
speaking,  though  personal  in  itself,  it  descends  as  if  it  were  realty,  the  reasoii  of  whitt 
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X.  ^Rects  are  the  last  species  of  incorporeal  hereditatoents.  (90)  The  [*4i 
word  rent  or  render,  redUus,  signifies  a  compensation  or  return,  it 
being  in  the  nature  of  an  acknowledgment  given  for  the  possession  of  some 
corporal  inheritance.  (r)(9i)  It  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corp^eal.  (92)  It  must  be  a  profit;  yet  there  is  no 
occasion  for  it  to  be,  as  it  usually  is,  a  sum  of  money;  for  spurs,  capons, 
horses,  com,  and  other  matters  may  be  rendered,  and  frequently  are  rendered, 
by  way  of  rent,  (i)  (93)  It  may  also  consist  in  services  or  manual  operations; 
as,  to  plough  so  many  acres  of  ground,  to  attend  the  king  or  the  lord  to  the 
wars,  and  &e  like;  whidi  services,  in  the  eye  of  the  law,  are  profits.  This 
profit  must  also  be  certain;  or  that  which  may  be  reduced  to  a  certainty  by 
either  party.  (94)  It  must  also  issue  yearly  though  there  is  no  occasion  for 
it  to  issue  eii-ery  successive  year;  but  it  may  be  reserved  every  second,  third, 
or  fourth  yearjCO  yet,  as  it  is  to  be  produced  out  of  the  profits  of  lands  and 
tenements,  as  a  recompense  for  being  permitted  to  hold  or  enjoy  them,  it 
ought  to  be  reserved  yearly,  because  those  profits  do  annually  arise  and  are 
annually  renewed.     It  must  issue  out  of  the  thing  granted,  and  uot  be  part 


b  that  it  is  litHtted  by  ike  grant  to  the  heir,  otherwise  it  would  not  be  a  hereditament.  It 
is  oDly  aa  regards  descent  that  it  is  considered  as  realty.  Johns  v.  Johns,  i  Ohio  St.  jjo, 
358  {1853).  Therefore  it  follows  that  in  all  other  respects  except  that  of  descending  to  Uie 
heir,  itbears  none  of  the  incidents  and  (±BrBCteriBtics  of  r^  estate.  Of  this  kind  of 
inheritance  a  husband  is  not  entitled  to  be  tenant  bv  the  curtesy,  nor  the  wife  to  be 
endowed.  A  grant  of  it  to  a  corporation  is  not  mortmain.  I  lost  ^2,  a.  3,  6.  It  cannot 
be  conveyed  by  way  of  use,  thou^  "  hereditaments  "  is  a  word  used  in  the  statute  ol  uses, 
for  want  of  the  necessary  seisin.  Jones,  137.  Gilbert  on  Uses,  381.  3  Wits.  334.  A 
personal  annuity  is  personal  property;  and  it  will  pass  by  a  person's  will  under  the 
bequest  of  all  his  personal  estate;  while,  if  it  be  given  to  one  forever,  the  executor  and 
not  the  heir  of  the  grantee  takes  it  1  Schouler'a  Personal  Property,  sect.  543  (a  ed. 
1S84).  Though  an  annuity  may  be  granted  in  fee,  it  cannot  be  entailed.  I  Grecnleaf '■ 
Cniise  on  ReS  Propertv,  83  (3  ed.  1856).  An  annuity  is  not  apportionable  by  common 
law.  Where  an  annnity  is  given  by  will  without  direction  as  to  the  time  of  its  comr 
mencement,  the  rule  is  that  it  commences  at  the  testator's  death.  1  Schooler's  Personal 
Property,  sect.  543  (3  ed.  1884). 

(90)  Hope  V.  White,  17  U.  C  C.  P.  53,  60  (Canada,  -1866}.  Payne  v.  Beal,  4  Denio,  413 
(N.  Y.  1847V 

(91)  Cooke  V.  Wise,  and  Newton  ».  Wilson,  3  Hen.  &  H.  483  (Va.  1809).  Sutlifie  v. 
Atwood,  15  Ohio  St.  186,  193  ( 1864).  Rent,  by  Ue  common  law,  is  incident  to  the  rever- 
sion, and  cannot  be  reserved  to  a  stranger.  But  it  is  not  inseparable  from  the  reversion, 
and,  haviniF  been  created,  it  may  be  severed  from  the  reversion,  and  may  be  appor- 
tioned to  difierent  parties  and  upon  diSerent  portions  of  the  estate,  either  by  the  act  of 
the  party  or  by  operation  of  law.  Ryeraon  V.  Qnaclceabush,  3  Dutch.  336,  349  (N.  J. 
1857).  Where  A  contracts  with  B  the  owner  ol  land,  to  mine  ore  thereupon  and  deliver 
the  same  to  C,  B  to  collect  a  royalty  from  C,  this  was  not  a  lease,  and  B's  royalty  not 
rent.     Campbell  v.  Rust  85  Va.  653,  665  (1889). 

'    "  •  Bonesteel,  14  Barb.  365,  368  {N.  Y.  1857),     Parsell  »,  Sttyker, 

__,_,,,_„,_._,,.    VanRensselaeri'.  Jones,  3  Barb.  643,  667  (N.Y.  1848).    Adams 

V.  Blecker,  33  Mo.  403,  405  (1863).  Dolph  v.  White,  3  Kern.  396,  300  (N.Y.  1855).  * 
rent  is  a  right  to  the  periodical  receipt  of  money  or  money's  worUi  in  respect  of  lands 
which  are  held  in  possession,  reversion,  or  remainder  by  him  from  whom  the  pay- 
ment is  due.  Tiedeman  on  Real  Property,  sect  641  (3  ed.  1893).  Mickte  v.  Miles,  31 
Pa.  30,  31  (]856).  Landlord  and  Tenant  in  Pennsylvania  (Jackson  and  Gross)  36(3ed. 
1SS4).  But  a  rent  cannot  issue  out  4^  a  mere  privilege  or  easement  i  Pingrey  on  Real 
Property,  113(1895). 

(93)  Owens  V.  Conner,  i  Bibb,  605,  G06  (Ry.  1809 )_.  A  rent  of  a  peppercorn  is  <rften 
employed  in  building  leases  in  respect  of  the  period  during  which  the  buildings  are 
likely  to  be  in  course  of  erection,  see  Settled  Land  Act,  1883,  s.  8  (3),  which  authorizes 
such  a  reservation  in  building  leases  granted  under  the  act,  "for  the  first  five  years  or 
any  less  part  of  the  term."  Goodeve's  Modern  Law  of  Real  Property,  333  n.  (3  ed, 
iSgl). 

(94)  Scruggs  V.  Gibson,  40  Ga.  511,  S"  (1S69).  Stephens  v.  Reynolds,  3  Seld.  454, 45S 
\V.  Y.  1853)7 
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of  the  land  or  thing  itself;(95)  wherein  it  differs  from  an  exception  in  the 
grant,  which  is  always  of  part  of  the  thing  gninted.(»)  It  must,  lastly, 
issue  out  of  lands  and  tenements  corporeal;  that  is,  from  some  inheritance 
whereunto  the  owner  or  grantee  of  tiiie  rent  may  have  recourse  to  distiein. 
Therefore  a  rent  cannot  be  reserved  out  of  an  advowson,  a  common,  an  office, 
a  franchise,  or  the  Uke.  {w)  But  a  grant  of  such  annuity  or  sum  may  operate 
as  a  personal  contract,  and  oblige  the  grantor  to  pay  the  money  reserved,  or 
subject  him  to  an  action  of  debt:(^)  though  it  doth  not  affect  the  inheritance, 
and  is  no  legal  rent  in  contemplation  of  law.  (96) 

There  are  at  common  law(_>')  three  manner  of  rents,  rent-service, 
♦42]  rent-charge,  and  rent-seek.  Rent-service  is  so  called  *because  it  hath 
some  corporeal  service  incident  to  it,  as  at  the  least  fealty  or  the  feodal 
oath  of  fidelity.(7)(97)  For,  if  a  tenant  holds  his  land  by  fealty,  and  ten 
shillings  rent,  or  by  the  service  of  ploughing  the  lord's  land,  and  five  shill- 
ings rent,  these  pecuniary  rents,  being  connected  with  personal  services,  are 
therefore  called  rent-service.  And  for  these,  in  case  they  be  behind,  or 
arrere,  at  the  day  appointed,  the  lord  may  distiein  of  common  right,  without 
reserving  any  special  power  of  distres5;(98)  provided  he  hath  in  himself  the 
reversion,  or  future  estate  of  the  lands  and  tenements,  after  the  lease  or  par- 
ticular estate  of  the  lessee  or  grantee  is  expired,  (fl}(9g)  A  rent-charge  is 
where  the  owner  of  the  rent  hafii  no  future  interest,  or  reversion  expectant 
in  the  laud:(ioo)  as  where  a  man  by  deed  maketh  over  to  others  his  whole 
estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and  adds  to  the 
deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  arrere,  or  behind,  it 
shall  be  lawful  to  distrein  for  the  same.  In  this  case  the  land  is  liable  to  the 
distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the  deed;  (101) 
and  therefore  it  is  called  a  Tent-charge,  because  in  this  manner  the  land  is 
charged  with  a  distress  for  the  payment  of  it.(^)(i03)    JRent-seck,  reditus 

(u)  Pjo»yJ.  I!.    8  Rep.  (I)  Co.  LIB.  141. 


1)  Co.  Lttt  H 

ii}  ma.  47. 

(v)  LItL  (  218. 
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(95)  •  ^"Syey  on  Rwl  Property.  138  (1895).  Farley  v.  Craig,  3  Gtwn  N.  t.  Law, 
191,  aig  ( 1836). 

..l25l'^''";'^"'^j''il*'i°"Kf*""  the  IcMce  of  tithes,  an  advowson,  or  any  incorpoiMd 
hereditament,  would  he  liable  to  an  action  of  debt  for  the  rent  ajtreed  noon  See  2 
Woodd.  69,  where  this  passage  is  taken  notice  of.— CnaiSTiAN 

(97)  The  Statute  (2»M.ff«;>for^j  abolished  all  terms  between  wantora  and  trranteMof 
a  fee,  so  that  at  present  a  rent  service  cannot  be  reserved  out  of  a  fee.  Bnt  this  tenure 
does  not  eiist  between  reversioner  or  remaind^man,  and  the  tenant  of  a  terra  of  years. 
and  therefore  a  rent  service  may  be  reserved  in  a  lease  Tiedeman  on  Real  Property, 
•ect.  64a  (2  ed.  1891).  '^  ' 

Hi?^.'^^.^!T&VT!^.8)' '''''"'  ^"- '''  '^■"^'  '^>-  ^'-"^  "■  "^^^ 

(99)  Cooke  I/.  Wise,  and  Newton  v.  Wilson,  3  Hen.  &  M.  483,  484  fVa.  1809) 

Br.  I,  58  (Irish  K.  B.  1828).  In  New  York,  a  rent  reserved  upon  a  conveyance  in  fee  it 
a  rent  change  and  not  a  rent  service.      3  Washburn  on  Real  Property.  286  (<  ed    1887I 

{loOVan  Rensseaer  1-.  Hays,  19  N.  J.  68.  76  (1859)  Farley  i-.  CraiR.  6  Hals.  (N.  J. 
Uw)  a6i,  276  ( 1830).     Tiedeman  on  Real  Property,  ^t  643  (a  ed  1891) 

(loi)  State  Morns  Canal  etc  Co.  v.  Haiitht.  6  Vroom.  i8a  (N.  T.  187O.  Miner's  Rank 
V.  Heilner,  47  Pa-  AS'.  457  (1864).    a  Washburn  on  Real  Property,  a^.  ago  (a  ed  1887) 

A  clear  rent-charge  must  be  free  from  the  land-Ux.     Bradbury  v.  Wright.  Dong.  635.-- 

If  land  on  which  a  rent-charge  is  granted  is  afterwards  sold  in  parcels,  and  the  grantee 
il"*!.'^'»^'''»o'e jCDt  on  one  purchaser,  the  court  of  chancery  wfll  relieve  him  by  a  con- 
tribution from  the  rest  of  the  purchasers,  and  restrain  the  grantee  from  Icvyine  noon  him 
only.    Caiy,  a,  93.— CarrxY.  /    b    t~ 

^^^J^^^T  t}  """^.w^T  '*  """^  ^  ^PP"*^  '°  England,  where  the  statute  of 
auta  eftiptores  forbade  subinfeudation;  for  there  is  therefore  no  connection  of  tenure 
tMtween  the  grantor  and  grantee.    In  Pennsylvania,  however,  this  statute  was  never  in 
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siccus,  or  barren-rent,  is,  in  effect,  nothing  more  than  a  rent  reserved  by  deed, 
but  without  any  clause  of  distress.(io3) 

There  are  also  other  species  of  rents,  which  art-  reducible  to  these  three. 
Rents  oi  assise  are  the  certain  established  rents  of  the  freeholders  and  ancient 
copyholders  of  a  manor,  (f)  which  cannot  be  departed  from  or  varied.  Those 
of  the  freeholders  are  frequently  called  chie/-ren\s,  redihts  capitales;  and  both 
sorts  are  indifferently  denominated  y w/Z-rents,  quieti  reditus;  because  thereby 
the  tenant  goes  quit  and  free  of  all  other  services.(io4)  When  these  pay- 
ments were  reserved  in  silver  or  white  money,  they  were  anciently  called 
JcAi'/le-rents,  blanck-farms,  reditus  albi,{d')  in  contradistinction  to  rents 
reserved  in  work,  grain,  or  baser  money,  which  were  called 
*reditus  nigri,  or  black  mail.(e)  Rack-rent  is  only  a  rent  of  the  full  [*43 
value  of  the  tenement,  or  near  it.  A  fee- farm  rent  is  a  rent-charge 
issuing  out  of  an  estate  in  fee,  of  at  least  one-fourth  of  the  value  of  the  lands, 
at  the  time  of  its  reservation:(/)  for  a  grant  of  lands,  reserving  so  consider- 
able a  rent,  is  indeed  only  letting  lands  to  farm  in  fee-simple,  instead  of  the 
usual  methods  for  life  or  years.{io5) 
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force;  and  although  the  connection  of  tenure  is  merely  nominal, — altbongh  the  whole 
possibility  of  reverter  upon  failure  of  heira  is  now  vested  in  the  commonwealth, — yet 
that  mere  transfer  has  not  altered  the  character  of  the  estate  or  Uie  legal  inddenta  thereto 
annexed.  In  Pennsyl  vania,  tfaererore,  a  rent-service  is  not  only  where  there  is  a  reveraion 
in  the  owner  of  the  rent,  aa  where  a  man  grants  an  estate  for  life  or  yeais,  reserving  a 
rent,  but  also  where  he  parts  with  the  whole  fee-simple,  reserving  a  rent.  Distress  ia 
incident  thereto  of  common  right,  A  rent-charge  is  confined  to  the  caaes  where  the 
owner  of  land  grants  a  rent  thereout  to  a  stranger,  and  by  a  special  clause  grants  him 
also  a  right  to  distrain  for  the  rent  if  it  should  be  in  arrear:  without  such  a  clause  it 
would  be  a  rent-seek.  Ingersoll  v.  Sergeant,  i  Whart.  337.  Pianciacus  v.  Reigait,  4 
Watts.  98.    Ken^e  v.  Elliott,  9  Watts,  363.— Shabs wood. 

A  grant  by  A  to  B  of  all  his  interest  in  certain  grounds,  reserving  an  annual  rent  psT- 
able  to  A.  his  heirs  and  assigns,  with  a  proviso  therein  that  if  B  shall  pay  to  A  a  ceriain 
grosa  sum  by  instalments,  then  the  rents  should  cease,  and  a  covenant  on  the  part  of  B 
to  pay  the  said  gross  sum,  wears  ei'ery  feature  of  a  rent  charge  until  the  money  is  paid 
in  extinguishment  thereof     Hurst  v.  tithgrow,  3  Yeates,  34,  25  (Pa.  1795).    ' 

(lo.'f)  Tiedeman  on  Real  Property,  sec.  ^  (3  ed.  1S93).  2  Washburn  on  Real  Property, 
a86{5ed.  1887). 

Reut^eckis,  in  efiect,  nothing  more  than  a  rent  for  the  recovery  of  which  no  power  of 
dbtregs  is  given,  either  by  the  rules  of  the  common  law  or  the  agreement  of  the  partiea. 
I  Pi*«ey  on  Real  Property,  13a  (1895). 

(104I  Williams  on  Real  Property,  124  (5  Am.  ed-  1879V  Goodeve's  Modem  Iaw  of 
Real  Property,  347  (1891).  The  inants  of  lands  in  New  York,  made  by  the  crown  gov- 
ernors, after  1685,  usually  reserved  certain  quit  tenta.  Fowler's  Histoiy  of  the  Law  of 
Real  Property,  35  (1895).  .... 

To  constitute  a  quit-rent  in  fee  there  must  have  been  composttton.  and  the  rent  must  be 
payable  to  the  lord  in  his  seignoral  character.  The  rents  of  five  shillings  sterling, 
reserved  by  Lord  Fairfax,  upon  lots  in  the  town  of  Winchester,  Va.,  were  not  quit- 
rents,  but  rents  charge.     HershaH  p.  Conrad,  5  Call.  364,  3?8  (Va.  1805).' 

TTie  incidents  necessary  to  a  quit-rent  were  feudal  in  their  origin,  and  no  longer  exist 
in  our  law.    State  v.  Hanght,  6  Vroom,  178.  183  (N.  J.  1871). 

(105)  De  Peyster  v.  Michael,  3  Seld.  467.  497  (N.  Y.  185a). 

Mr.  Hargrave  is  of  opinion  that  the  quantum  of  the  rent  is  not  essential  to  create  a  fee- 
farm,  (Co.  Litt  144.  n.  5.)  where  he  differa  from  Mr.  Douglas,  who  had  thought  that  a 
fee-farm  was  not  necessarily  a  rent-charge,  but  might  also  be  a  rent-seek.  Doug.  677,  n.  i, 
— Christian. 

A  fee-fdrm  rent  is  not  necessarily  a  rent-charge.  Mr.  Hargrave  indeed  thought  that  it 
could  only  be  a  real-service,  and  that  the  quantum  of  the  rent  was  immaterial.  Co.  I.itt 
143,  n.  235.  But  in  the  case  of  Bradbury  v.  Wright,  Douglas  Rep.  4  ed.  637,  are  notes  by 
the  reporter  himself  and  the  late  learned  editor,  which  explain  the  mistake  both  of 
Blackstone  and  Hargrave,  and  show,  I  think,  satisfactorily,  that  the  former  is  correct  in 
hb  account  of  the  rent,  except  in  calling  it  a  rent-charge,  which  it  may,  but  need  not 
necessarily,  be.— Colbridgb. 
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These  are  the  general  divisions  of  rents;  but  the  difference  between  them 
(in  respect  to  the  remedy  for  recovering  them)  is  now  totally  al>olished;  and 
all  persons  may  have  the  like  remedy  by  distress  for  rents-seek,  rents  of 
assize,  and  chief-rents,  as  in  case  of  rents  reserved  upon  lease.  (^)(i  06) 

Rent  is  regularly  due  and  payable  upon  the  land  from  whence  it  issues,  if 
no  particular  place  is  mentioned  in  the  reservation:(A)  but  in  case  of  the 
king,  the  payment  must  be  either  to  his  officers  at  the  exchequer,  or  to  his 
receiver  in  the  country,  (t)  And  strictly  the  rent  is  demandable  and  payable 
before  the  time  of  sunset  of  the  day  whereon  it  is  reserved  ;(*)  though  per- 
haps not  absolutely  due  till  midnight.  (/X'o?) 

With  regard  to  the  original  of  rents,  something  will  be  said  in  the  next 
chapter;  and,  as  to  distresses  and  other  remedies  for  their  recovery,  the 
doctrine  rdating  thereto,  and  the  several  proceedings  thereon,  these  belong 
properly  to  the  third  part  of  our  commentaries,  which  will  treat  <rf  dvil 
injuries,  and  the  means  whereby  they  are  redressed. 

(a)  aut.  4  Geo.  U.  0. 2S.  (k)  c 

On)  Co.LIH.301.  (1)11 

(i)  i  Rep.  n. 

Mr.  Goodeve  maintains  that  the  true  meaning  of  "  fee-farm  "  aeema  to  be  a  perpetnal 
fum  or  rent,  the  name  being  founded  on  the  pcTpetuity  of  the  rent,  and  not  on  the  quan- 
tum.    See  Goodeve's  Modern  Law  of  Rest  Property,  348  {3  ed.  1891). 

<io6)  Herr  v.  Johnson,  11  Colo.  643,  668  (1888).  a  Washburn  on  Real  Property,  a86 
(5  ed.  1887).  Distrese,  in  the  most  general  sense,  is  anything  which  is  taken  and 
distrained  for  rent  behind  or  in  arrear.  Binn's  Justice,  73  (10  ed.  Brightly,  1895).  A  rent 
reserved  in  grain  may  be  distiained  for  as  well  its  rent  payable  in  money.  Van  Rens- 
selaer V.Jones,  1  Barb.  643,  668  (N.  Y.  1848).  But  things  annexed  to  the  freehold  can- 
not be  distrained.  Vausae  v.  Russell,  2  McCord,  330  (S.  C.  1813).  The  assignee  <rf  a 
rent-seek  can  make  distress  for  it     Hope  v.  White,  17  U.  C.  C.  P.  53.  60  (Canwla,  1866  . 

The  right  of  making  distress  in  case  of  rent  charge  existed  in  New  York  until  1846. 
when  it  was  abolished  by  statute.  It  never  existed  in  the  New  England  States.  But  the 
common  law  right  of  distresa  as  modified  by  the  statute  4  Geo.  II.  c.  38.  has  been  adopted 
as  the  law  in  many  of  the  states.  Those  enumerated  by  Judge  Kent  are  New  Jersey,  Penn- 
aylvania,  Delaware,  Indiana,  Illinois,  Maryland,  Virfrinia,  Kentucky,  Mismsaippi,  South 
Carolina  and  Georeia;  while  in  North  Carolina  and  Alabama  it  has  been  directly  or 
indirectly  abolished  by  legislation,  and  does  not  exist  in  Tennessee  or  Ohio.  It  exists  in 
Wisconsin,  and  in  Iowa  a  statute  creates  a  lien  for  rent  in  favor  of  a  landlord  upon  the 
crops  and  other  peiaonal  property  upon  the  premises.  So  it  is  stated  in  the  note  to 
Morris's  edition  of  Smith's  Landlord  and  Tenant,  that  the  common  law  upon  the  subject 
of  distresses  for  rent  has  been  adopted  very  generally  in  the  United  States.  2  Washburn 
on  Real  Property,  390,  391  (5  ed.  1887).  Tiedeman  on  Real  Property,  sec.  640  (3  ed. 
189a). 

After  a  grant  of  the  reversion,  the  erantor  retains  his  right  of  action  a^nat  a  tenant 
for  rent  accrued  due,  but  the  remedy  Dy  distress  is  determined,  for  this  is  incident  to  the 
reversion.     Broom's  Parties  to  Actions,  31,  33  and  note  (1843). 

( 107)  If  the  landlord  dies  before  the  rent  becomes  due,  it  goes  to  the  heir,  as  incident 
to  the  reversion.  Fay  v.  Halloran,  35  Barb.  395,  196  (N.  Y.  1S61).  In  the  case  of  leases 
made  by  tenants  in  fee,  or  under  a  power  if  the  lessor  dies  on  the  day  of  payment,  but 
before  midnight,  the  rent  will  go  along  with  the  land  to  Uie  heir,  or  the  person  in 
remainder  or  reversion;  because  the  lessee  has  till  the  last  instant  to  pay  his  rent;  and. 


seqnently,  the  lessor  dying  before  it  was  completely  due,  his  personal  representative 
'  "         "'"     ■     ■■      "   '  "  Qftx's  Digest  of  the  Laws  of  Real  Property,  pp.  546,  5 "" 
:e  the  rent  is  unpaid  at  the  time  of  the  lessor's  deiuh. 
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and  in  case  of  the  breach  of  this  condition  and  oath,  by  not  performing  the 
stipulated  service,  or  by  deserting  the  lord  in  battle,  the  lands  were  again  to 
revert  to  him  who  granted  them. (A) 

Allotments, (3)  thus  acquired,  mutually  engaged  such  as  accepted 
♦46]  them  to  defend  them:  and,  as  they  all  sprang  from  *the  same  right 
of  conquest,  no  part  could  subsist  independent  of  the  whole;  wherefore 
all  givers  as  well  as  receivers  were  mutually  bound  to  defend  each  other's 
possessions.  But,  as  that  could  not  effectually  be  done  in  a  tumultuous 
irregular  way,  government,  and  to  that  purpose  subordination,  was  necessary. 
Every  receiver  of  lands,  or  feudatory,  was  therefore  bound,  when  called  upon 
by  his  benefactor,  or  immediate  lord  of  his  feud  or  fee,  to  do  all  in  his  power 
to  defend  him.  Such  benefactor  or  lord  was  likewise  subordinate  to,  and 
under  the  command  of,  his  immediate  benefactor  or  superior;  and  so  upwards 
to  the  prince  or  general  himself:  and  the  several  lords  were  also  reciprocally 
bound,  in  their  respective  gradations,  to  protect  the  possessions  they  had 
given.  Thus  the  feodal  connection  was  established,  a  proper  military  subjec- 
tion was  naturally  introduced,  and  an  army  of  feudatories  was  always  ready 
enlisted,  and  mutually  prepared  to  muster,  not  only  in  defence  of  each  man's 
own  several  property,  but  also  in  defence  of  the  whole,  and  of  every  part  of 
this  their  newly- acquired  country;(i)  the  produce  of  which  constitution  was 
soon  sufficiently  visible  in  the  strengUi  and  spirit  with  which  they  maintained 
their  conquests.  (4) 

(A)  Awd,  L  3.  L  M.  (1)  Wrlgbt,  8. 

reDoaticed;  but  iomaguum  mm  ligemm  contnned  a  aairing  or  ezc«>tion  of  &ith  due  to 
other  IcMds,  and  the  hooMger  might  at  any  time  free  himaelf  from  feudal  dependence  by 
renoaneuig  the  Isnd  with  which  he  had  been  inTcsted.  Du  Presne  Gloss,  toc.  Hominium, 
L^ns,  et  Fidelitas.  Hi.  Hargrave  (in  note  i  taCo.  Litt.  68,  a.)  says,  in  some  countries 
on  the  continent  of  £nn>pe,  homage  and  fealty  are  blended  together,  so  as  to  form  one 
engagement;  and  theierfoie  foreign  jurists  fiequently  consider  them  as  synonymous. 
But  in  our  law,  whilst  both  continued,  they  ncre  in  some  respects  distinct:  fealty  was 
somethnes  donewhcie  homage  was  not  due.  And  lord  Coke  himself  tells  us  (t  Inst. 
131,  a.)  fealty  may  remain -where  homage  is  extinct.  So  Wright  (L.  of  Ten.  55,  in  note) 
infomia  ns  uiat  it  appears  not  only  nom  the  concurrent  testimony  of  all  our  most 
BOthentic  ancient  hiatinians,  (whom  he  cites.)  but  likewise  from  Britton,  Bracton,  The 
MiTnir.  and  Pleta,  that  homage  and  fealty  were  really  with  us  distinct,  though  (gener- 
ally) eoncomitant,  engagements;  and  that  homage  (he  of  courw  means  homagiunt  noil 
tigeum)  was  merely  a  declaration  of  the  homager's  consent  to  become  the  military  tenant 
of  certain  of  the  lord's  lands  or  tenements. 

The  short  result  appe&Ts  to  be  that,  whilst  the  tie  of  honu^e  subsisted,  fealty,  thoi^b 
acknowledged  by  a  distinct  oath,  was  consequential  thereto;  but  that  the  converse  did 
not  hold,  as  fealty  might  be  due  where  hom^e  was  not. 

The  manner  of  doing  homage  and  fealty  is  prescribed  by  the  act  of  17  Edw.  II.  St.  3, 
which  enactment  abundantly  proves  the  distinct  nature  of  the  two  acknowledgments  at 
that  time.— CbfTty. 

(3)  This  is  the  same  as  all-hood  in  English,  and  is  suggested  as  the  derivation  of  allo- 
dium in  Woll.  Religion  of  Nat.  del.  p.  136. 

This  unquestionably  is  the  true  etymology,  though  Dr.  Robertson  adopts  the  deriva- 
tion of  allodium  from  an  and  lot,  or  allotment, — the  mode  of  dividing  what  was  not 
granted  as  stipendiary  property;  and  he  relates  the  memorable  story  of  ie  fierce  soldier 
who  refused  to  grant  a  sacred  vase  to  his  general,  Clovis,  the  founder  of  the  French 
monarchy,  who  wished  to  return  it,  at  the  request  of  the  bishop,  to  the  church  from 
which  it  had  been  taken  as  spoil,  by  striking  it  violently'  with  his  battle-aie,  and  declare 
ing  that  "you  should  have  nothing  but  that  to  which  the  lot  gives  you  a  right" 
Hist,  of  Ch.  v.,  r  vol.  notes  7  and  8.— Christian. 

(4)  Mr.  Hallam'a  account  of  the  ori^n  of  the  feudal  system  is  different  from  that  in  the 
text.  His  idea  is  that  the  first  division  of  lands  was  allodial;  but  that,  the  sovereign 
gradually  granting  out  his  lands  as  bene&cia  with  the  mutual  obligation  of  protection 
and  defence,  the  allodial  proprietor  soon  found  his  condition  an  insecure  one  in  the  state 
of  society  which  then  existed,  and  willingly  came  under  the  obligation  of  rendering 
feudal  services  in  exchange  for  the  powerful  protection  of  the  sovereign.  "  Mr.  Hailam 
■UDtionsa  custom,"  says  Mr.  Justice  Coleridge,  "which,  as  occasioned  by  the  same  state 
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material  a  point,  necessarily  dreff  after  It  au  alteration  of  laws  and  customs: 
ao  that  the  feodal  laws  soon  drove  out  the  Roman,  which  had  hitherto  sa 
universally  obtained,  but  now  became  for  many  centuries  lost  and  forgotten; 
and  Italy  itself  (as  some  of  the  civilians,  with  more  spleen  than  judgment, 
have  expressed  it)  bellmnass,  alque  ferinas,  itnmanesque  Longabardorum  Uges 

<ucepii.{n)(fi) 
♦48]         *But  this  feodal  polity,  which  was  thus  by  degrees  established  over 

all  the  continent  of  Europe,  seems  not  to  have  been  received  in  this 
part  of  our  island,  at  least  not  universally,  and  as  a  part  of  the  national 
constitution,  till  the  reign  of  William  the  Nonnan.(o)  Not  but  that  it  is 
reasonable  to  believe,  from  abundant  traces  in  our  history  and  laws,  that 
even  in  the  times  of  the  Saxons,  who  were  a  swarm  firom  what  Sir  William 
Temple  calls  the  same  northern  hive,  something  similar  to  this  was  in  use; 
yet  not  so  extensively,  nor  attended  with  all  the  rigor  that  was  afterwards 
imported  by  the  Normans.  For  the  Saxons  were  finnly  settled  in  this  island, 
at  least  as  early  as  the  year  600:  and  it  was  not  till  two  centuries  after,  that 
feuds  arrived  at  their  fiill  vigor  and  maturity,  even  on  the  continent  of 
Europe.  (^) 

This  introduction  however  of  the  feudal  tenures  into  England,  by  king 
William,  does  not  seem  to  have  been  effected  immediately  after  the  conquest, 
nor  by  the  mere  arbitrary  will  and  power  of  the  conqueror,  but  to  have  been 
gradually  established  by  the  Norman  barons,  and  others,  in  such  forfeited 
lands  as  they  received  from  the  gift  of  the  conqueror,  and  afterwards  univer- 
sally consented  to  by  the  great  council  of  the  nation,  long  after  his  title  was 
established.  Indeed,  from  the  prodigious  slaughter  of  the  English  nobility 
at  the  battle  of  Hastings,  and  the  fruitless  insurrections  of  those  who  sur- 
vived, such  numerous  forfeitures  had  accrued,  that  he  was  able  to  reward 
his  Norman  followers  with  very  large  and  extensive  possessions:  (7)  which 
gave  a  handle  to  the  monkish  historians,  and  such  as  have  implicitly  followed 
them,  to  represent  him  as  having  by  right  of  the  sword  seized  on  all  the 
lands  of  England,  and  dealt  them  out  again  to  his  own  favorites.  A  suppo- 
sition, grounded  upon  a  mistaken  sense  of  the  word  cmtqmst;  which  in  its 
feodal  acceptation  signifies  no  more  than  acquisition li^)  and  this  has  led  many 

((■]  anTln,  Or^.l.l,]13>-  <d)  Bpelm.  OloM.  2IB.    Bnd.  L  2,  c.  U,  )  7.  (p)  Cng.  1:  3,  f.  «. 

law  by  the  spirit  of  their  Kspective  constitutions.— CHITTV.  Prior  to  the  introdnction 
of  the  feudal  system  into  Englaad,  lands  were  allodial.  Boone's  Law  of  Real  Property, 
sect.  11  (i88^). 

(6)  [Received  the  wild,  fierce,  and  barbarous  laws  of  the  Lombards.] 

(7)  Washburn  on  Real  Property,  41  (3  ed.)  Williams  on  Real  Property,  a  (6  ed.) 
Tiedeman  on  Real  Prop.,  part  1  \i  ed). 

(8)  To  determine  whether  the  appellation  was  or  was  not  properly  applied  in  Its  ordi- 
nary sense  to  William  I.,  it  is  necessary  to  consider  the  circumstances  under  which  he 
mounted  the  throne.  These  circumstances  will  be  best  stated  in  the  felidtoua  Unmwge 
of  Hume.  In  the  fourth  chapter  of  his  History  he  says,  "The duke  of  Normandy^  fint 
invasion  of  the  Island  was  hostile;  his  subsequent  administration  was  entirely  supported 
by  arms;  in  the  very  frame  of  his  laws  he  made  a  distincdon  between  the  Normans  and 
English,  to  the  advantage  of  the  former;  he  acted  in  every  thing  as  absolute  master  over 
the  natives,  whose  interest  and  aSeclions  he  totally  disregarded;  and  if  there  was  an 
interval  when  he  assumed  the  appearance  of  a  legal  sovereign,  the  period  was  very  short, 
and  was  nothing  but  a  temporary  sacrifice,  which  he,  as  has  been  the  case  with  most 
conquerors,  was  obliged  to  make,  of  bis  inclinations  to  present  policy.  Scarce  any  of 
those  revolutions  which,  both  in  history  and  in  common  language,  have  always  beea 
denominated  conquests,  appear  equally  violent,  or  were  attended  with  so  sadden  an 
alteration  both  of  power  and  property.  The  Normans  and  other  foreigners  who  followed 
the  standard  of  William,  having  totally  subdued  the  natives,  pushed  the  right  of  con- 

Siiest  to  the  utmost  extremity  against  them.     Except  the  former  conquest  of  England  by 
le  Saxons  themselves,  who  were  induced  by  peculiar  circumstances  to  proceed  even  to 
the  extermination  of  the  natives,  it  would  be  difBcult  to  find  in  all  history  a  revolution 
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hasty  writers  into  a  strange  historical  mistake,  and  one  which,  upon 
the  slightest  examination,  will  *be  found  to  be  most  untrue.  How-  [+49 
ever,  certain  it  is,  that  the  Normans  now  began  to  gain  very  large 
possessions  in  England;  and  their  regard  for  the  feodal  law,  under  which 
they  had  long  lived,  together  with  the  king's  recommendation  of  this  policy 
to  the  Knglish,  as  the  best  way  to  put  themselves  on  a  military'  footing,  and 
thereby  to  prevent  any  future  attempts  from  the  continent,  were  probably  the 
reasons  that  prevailed  to  efFbct  its  establishment  here  by  law.  (9)  And, 
though  the  time  of  this  great  revolution  in  our  landed  property  cannot  be 
ascertained  with  exactness,  yet  there  are  some  circumstances  that  may  lead 
us  to  a  probable  conjecture  concerning  it.  For  we  learn  from  the  Saxon 
chronicle, (^)  that  iu  the  nineteenth  year  of  king  William's  reign  an  invasion 
was  apprehended  from  Denmark;  and  the  military  constitution  of  the  Saxons 
being  tiien  laid  aside,  and  no  other  introduced  in  its  stead,  the  kingdom  was 
wholly  defenceless;  which  occasioned  the  king  to  bring  over  a  large  army  of 
Normans  and  Bretons,  who  were  quartered  upon  every  landholder,  and 
greatly  oppressed  the  people.  This  apparent  weakness,  together  with  the 
grievances  occasioned  by  a  foreign  force,  might  co-operate  with  the  king's 
remonstrances,  and  the  better  incline  the  nobility  to  listen  to  his  proposals 
for  putting  them  in  a  posture  of  defence.  For  as  soon  as  the  danger  was 
over,  the  king  held  a  great  council  to  inquire  into  the  state  of  the  nation;(r) 
the  immediate  consequence  of  which  was  the  compiling  of  the  great  survey 
called  domesday-book,(io)  which  was  finished  in  the  next  year:  and  in  the 
latter  end  of  that  very  year  the  king  was  attended  by  all  his  nobility  at 
Sarum;  where  alt  the  principal  landholders  submitted  their  lands  to  the  yoke 
of  military  tenure,  became  the  king's  vassals,  and  did  homage  and  fealty  to 
his  person. (5)  This  may  possibly  have  been  the  era  of  formally  introducing 
the  feodal  tenures  hylaw;(ii)  and  perhaps  the  very  law,  thus  made 
at  the  council  of  Sarum,  is  that  which  is  still  extant,(/)  *aiid  couched     [*5o 


were  of  better  oondltkiD 

„ >11  Bngtand  beame  hto  men,  (ubiected 

.„ , ..      ttaemaelies  to  bim,  wen  made  bliTunli,  tna  took 

je  inh&bllcd,  and  by  what  men.J  the  oUh  of  taitj  that  tber  would  be  lUthfu)  to 

(1}  Onuiapnxtlateneitet.Baolguolaimlmlxmtll-       blm  uklntt  all,  wboniKiever  tb«y  mUbC  be.] 
ail  per  Uom  JivIiaB>,^u  lumtHia  JUcH  not,  tl  «)  a>P.  62.    WIU.  228. 

more  destructive  or  attended  with  a  more  complete  enbjeclion  of  the  inhabitants.  Con- 
tumely Kcnis  to  have  been  wantonly  added  to  oppreaBton,  and  the  natives  were  nniver- 
Bally  reduced  to  such  a  state  of  meanness  and  poverty  that  the  Englisb  oame  became  a 

'" ' ttach,  and  several  generatioi        '         ■  ■    "  '  '"  •■ 

o  any  considerable  honon." 

If  these  facts  do  not  denote  a  conquest,  in  the  ordinary  sense  of  that  word,  then,  to  be 
sore,  it  will  be  difficult  to  prove  that  the  Saxons  were  a  conquered  people. — Chittv. 

(9)  By  the  Norman  conquest  England  was  made  the  home  of  many  Norman  soldiers. 
The  conquered  Saxons  received  no  lavoia  of  the  l^ing,  and  those  who  had  opposed 
the  conqueror  had  their  lands  confiscated.  And  at  the  completion  of  the  Domesday 
Book  1086,  two  decades  from  the  battle  of  Hastings,  the  king  held  all  the  lands  not 
possessed  by  the  Church,  in  demesne,  or  of  him  directly  as  feuds,  t^  comparatively  few 
individuals.  It  was  a  base  confiscation  and  appropriation  by  the  king.  I  Pingrey  on- 
Real  Property,  30  1 1895). 

(10)  The  ontpnal  Domesday  Book  ia  preserved  in  tbe  chapter  bouse  at  Westminster. 
It  consists  of  two  volumes — a  large  folio  and  a  quarto.  In  1783  the  government  pub- 
lished &c-similies.  In  1816,  two  snpplementary  volumes  were  published:  the  fir^  con- 
taining a  general  introduction  and  indices;  the  other  contained  the  Ezon  Domesday,  the 
Inquisitio  Eliensis,  and  tbe  Liber  Winton,  which  were  contemporary  with  the  original 
Hurvey,  and  also  the  Boldon  Book,  which  is  a  survey  of  Durham,  made  by  Bishop  Pudsey 
in  1183.  As  to  tbe  meaning  of  tbe  name,  Mr.  Halfam  in  bis  Middle  Ages  (cbap.  9,  part 
a)  quotes  Ingnlfus  as  saying  tbe  book  was  so  called  becanse  it  was  as  general  and  con- 
clusive as  tbe  last  judgment  will  be.     i  Stnbbs  Const.  Hist,  of  England,  p.  a66. 

(1 1 )  Williams  on  Real  Pn^>erty,  2  (6  ed. ). 
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in  these  remarkable  words: — "  Slaluimus,  ul  omnes  liberi  h»mines  fetdere 
et  Sacramento  affirment,  q%tod  intra  et  extra  univenumregnum  Angl^WUkelmo 
regi  domino  suofideUs  esse  volunt;  terras  et  honores  illius  omni Jidelitale  ubiqtte 
servare  cum  eo,  et  contra  inimicos  et  alienigenas  de/endere."{i2)  The  terms 
of  this  law  (as  Sir  Martin  Wright  has  observedXw)  are  plainly  feodal:  for, 
first,  it  requires  the  oath  of  fealty,  which  made,  in  the  sense  of  the  feudists, 
every  man  that  took  it  a  tenant  or  vassal:  and,  secondly,  the  tenants  obliged 
themselves  to  defend  their  lord's  territories  and  titles  against  all  enemies 
foreign  and  domestic.  But  what  clearly  evinces  the  legal  establishment  c& 
this  system,  is  another  law  of  the  same  collection, (zc)  which  exacts  the 
performance  of  the  military  feodal  services,  as  ordained  by  the  general 
council: — "  Omnes comites ,  et  barones,  et  milites,  et  servientes,  et  universi liberi 
homines  totius  regni  nostri  pradicti,  habeant  et  ieneant  se  semper  bene  in  armis 
etinequis,  ut  decet  el  oportet:  ef  sint  semper  prompti  et  betu  parati,  ad  servi- 
tium  sHum  integrum  nobis  explendum  et  peragendum,  cum  opus  fuerit:  secun- 
dum quod  nobis  debent  de  feodis  et  tenementis  suis  dejurefacere,  et  sicut  Hits 
staluimus  per  commune  concilium  totius  regni  nostri  prtEdicti."{\-^ 

This  new  polity  therefore  seems  not  to  have  been  imposedhy  the  conqueror, 
but  nationally  and  freely  adopted  by  the  general  assembly  of  the  whole  realm, 
in  the  same  manner  as  other  nations  of  Europe  had  before  adopted  it,  upon 
the  same  principle  of  self -security.  And,  in  particular,  they  had  the  recent 
example  of  the  French  nation  before  their  eyes;  which  had  gradually  surren- 
dered up  all  its  allodial  or  iree  lands  into  the  king's  hands,  who  restored  them 
to  the  owners  as  a  benefidum  or  feud,  to  be  held  to  them  and  such  of  their 
heirs  as  they  previously  nominated  to  the  king:  and  thus  by  degrees  all  the 
allodial  estates  in  France  were  converted  into  feuds,  and  the  freemen  became 
the  vassals  of  the  crowu.(a:)(i4)  The  only  difference  between  this  change 
of  tenures  in  France,  and  that  in  England,  was,  that  the  former  was 
*5i]  effected  gradually  *by  the  consent  of  private  persons;  the  latter  was 
done  at  once,  ail  over  England,  by  the  common  consent  of  the 
nation.  (_y) 

In  consequence  of  this  change,  it  became  a  fundamental  maxim  and  neces- 
sary principle  (though  in  reality  a  mere  fiction)  of  our  English  tenures, 
"that  the  king  is  the  universal  lord  and  original  proprietor  of  all  the  lands 
in  biskingdom:(s')(i5)  and  that  no  man  doth  or  can  possess  any  part  of  it, 

(»)  Tennrei, ««.  Egyptlini, 

(w)  Cap.  58.    Wllk.IS8.  nutoTthel 
\x\  Hilil(«q.  SpL  L.  b.  SI,  c.  S. 

(Vl  Fbaraoh  tbiu  acqulTed  the  domliiloD  of  Ml  ,... 

Uw  luidi  In  Eejpt,  and  gianted  them  out  lo  Um  orlglnallr  tWmi  falDL] 

(13)  ["  We  decree  that  all  freemen  bind  themselves  by  homage  and  fealty,  that  within 
and  witboat  the  whole  kingdom  of  England,  they  will  be  faithful  to  ting  William  their 
lord,  and  everywhere  preserve  hia  lands  and  honora  with  all  fidelity,  and  defend  him 
against  all  foreiKn  and  domestic  enemies."] 

(13)  ["That  all  earts,  barons,  soldiers,  servantsand  freemen  of  our  whole  kingdom  afore- 
said, keep  and  hold  themselves  always  well  furnished  with  arms  and  horaes,  as  is  suitable 
and  proper:  and  be  always  ready  and  well  prepared  for  fulfilling  and  performing  their 
entire  service  to  us  when  need  shall  be;  according  to  what  they  are  bound  by  law  to  do 
for  us  by  reason  of  their  fees  and  tenements,  and  as  we  have  ordained  by  the  common 
council  of  our  whole  kingdom  aforesaid."! 

(14)  I  do  not  understand  Montesquieu,  in  the  chapter  cited,  to  say  that  all  the  allodial 
lands  in  France  were  surrendered  up  into  the  king's  bands  and  taken  again  as  fiefs. 
Down  to  a  late  period,  the  presumption  of  law  in  the  southern  provinces  of  France  as  to 
land  was  that  tt  was  allodial  until  the  contrary  wassbown.  SeeHallam's  Middle  Ages, 
ch.  3,  part  I. — CoLSRiDGK. 

(15)  People  V.  Van  Renseter,  8  Barb.  193,  N.  Y.  (1850).  Pingrey  on  Real  Prop.  p.  38. 
In  this  country  we  have  adopted  and  applied  the  same  principle.  And  it  is  the  settled 
doctrine  with  us  that  all  valid  individual  title  to  land  witnin  the  United  States  is  derived 
frcMn  our  own  local  governments— or  from  that  of  the  United  States — or  from  the  crown, 
or  colonial  governments  existing  prior  to  the  Revolution,    i  Barb.  Pen.  and  Prop.  30]. 
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but  what  has  mediately  or  immediately  been  derived  as  a  gift  from  him,  to  be 
held  upon  feodal  services."  For  this  being  the  real  case  in  pure,  original, 
proper  feuds,  other  nations  who  adopted  this  system  were  obliged  to  act  upon 
the  same  supposition,  as  a  substruction  and  foundation  of  their  new  polity, 
though  the  fact  was  indeed  far  otherwise.  And,  indeed,  by  thus  consenting 
to  the  introduction  of  feodal  tenures,  our  English  ancestors  probably  meant 
no  more  than  to  put  the  Icingdom  in  a  state  of  defence  by  establishing  a  mili- 
tary system;  and  to  oblige  themselves  (in  respect  of  their  lands)  to  maintain 
the  king's  title  and  territories,  with  equal  vigor  and  fealty  as  if  they  had 
received  their  lands  from  his  bounty  upon  these  express  conditions,  as  pure, 
proper,  beneficiary  feudatories.  But  whatever  their  meaning  was,  the  Nor- 
man interpreters,  skilled  in  all  the  niceties  of  the  feodal  constitutions,  and 
well  understanding  the  import  and  extent  of  the  feodal  terms,  gave  a  very 
difierent  construction  to  this  proceeding:  and  thereupon  took  a  handle  to 
introduce  not  only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of  Nor- 
mandy, but  also  such  fruits  and  dependencies,  such  hardships  and  services, 
as  were  never  known  to  other  nations;(a)  as  if  the  English  had,  in  fact  as  well 
as  theory,  owed  every  thing  they  had  to  the  bounty  of  their  sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  means  beneficiaries,  but 
had  barely  consented  to  this  fiction  of  tenure  from  *the  crown,  as  the  [*52 
basis  of  a  military  discipline,  with  reason  looked  upon  these  deductions 
as  grievous  impositions,  and  arbitrary  conclusions  frcm  principles  that,  as  to 
them,  had  no  foundation  in  truth,  (i)  However,  this  king  and  his  son  William 
Rufus  kept  up  with  a  high  hand  all  the  rigors  of  the  feodal  doctrines:  but 
their  successor  Henry  I.  found  it  expedient,  when  he  set  up  his  pretensions 
to  the  crown,  to  promise  a  restitution  of  the  laws  of  king  Edward  the  Con- 
fessor, or  andent  Saxon  system;  and  accordingly,  in  the  first  year  of  bis 
reign,  granted  a  charter,  (c)  whereby  he  gave  up  the  greater  grievances,  but 
still  reserved  the  fiction  of  feodal  tenure,  for  the  same  military  purposes 
which  engaged  his  father  to  introduce  it.  But  this  charter  was  gradually 
broken  through,  and  the  former  grievances  were  revived  and  aggravated,  1^ 
himself  and  succeeding  princes;  till  in  the  reign  of  king  John  they  became  so 
intolerable,  that  they  occasioned  his  barons,  or  principal  feudatories,  to  rise 
up  in  arms  against  him;  which  at  length  produced  the  famous  great  charter 
at  Running-mead,  which,  with  some  alterations,  was  confirmed  by  his  son 
Henry  III.  And,  though  its  immunities  (especially  as  altered  on  its  last 
edition  by  his  son)(</)  are  very  greatly  short  of  those  granted  by  Henry  I., 
it  was  justly  esteemed  at  the  time  a  vast  acquisition  to  English  liberty. 
Indeed,  by  tiie  further  alteration  of  tenures  that  has  since  happened,  many 
of  these  immunities  may  now  appear,  to  a  common  observer,  of  much  less 
consequence  than  they  really  were  when  granted:  but  this,  properly  consid- 
ered, will  show,  not  that  the  acquisitions  under  John  were  small,  hut  that 
those  under  Charles  were  greater.  And  from  hence  also  arises  another  infer- 
ence; that  the  liberties  of  Englishmen  are  not  (as  some  arbitrary  writers 
would  represent  them)  mere  infringements  of  the  king's  prerogative,  extorted 
from  our  princes  by  taking  advantage  of  their  weakness;  but  a  restoration 
of  that  ancient  constitution,  of  which  our  ancestors  had  been  defrauded  by 
the  art  and  finesse  of  the  Norman  lawyers,  rather  than  deprived  by  the  force 
of  the  Norman  arms. 

♦Having  given  this  short  history  of  their  rise  and  progress,  we  will     [*53 
next  consider  the  nature,  doctrine,  and   principal   laws  of   feuds; 
wherein  we  shall  evidently  trace  the  groundwork  of  many  parts  of  our 
public  polity,  and  also  the  original  of  such  of  our  own  tenures  as  were  either 
abolished  in  the  last  century,  or  still  remain  in  force. 

(b)  Wright,  U.  \d)  9  Hen.  IlL 
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The  grand  and  fundamental  maxim  of  all  feodal  tenure  is  this:  that  all 
lands  were  originally  granted  ont  by  the  sovereign,,  and  are  therefore  holden, 
either  mediately  or  immediately,  of  the  CTown.(i6)  The  grantor  was  called 
the  proprietor,  or  lord:  being  he  who  retained  the  dominion  or  ultimate 
property  of  the  feud  or  fee ;  and  the  grantee,  who  had  only  the  use  and  pos- 
session, according  to  the  terms  of  the  grant,  was  styled  the  feudatory,  or 
vassal,  which  was  oa\y  another  name  for  the  tenant,  or  holder  of  the  lands; 
though,  on  account  of  the  prejudices  which  we  have  justly  conceived  against 
the  doctrines  that  were  afterwards  grafted  on  this  system,  we  now  use  the 
word  vassal  opprobriously,  as  synonymous  to  slave  or  bondman. (i7)(i8) 
The  manner  of  the  grant  was  by  words  of  gratuitous  and  pure  donation,  dedi 
et  amcessi.-^t^)  which  are  still  the  operative  words  in  our  modem  infeoda- 
tions  or  deeds  of  feofinient.(2D)  This  was  perfected  by  the  ceremony  of 
corporal  investiture,  or  open  and  notorious  delivery  of  possession  in  the 
presence  of  the  other  vassals;  which  perpetuated  among  them  the  era  of  the 
new  acquisition,  at  a  time  when  the  art  of  writing  was  very  little  known; 
and  therefore  the  evidence  of  property  was  reposed  tn  the  memory  of  the 
neighborhood;  who,  in  case  of  a  disputed  title,  were  afterwards  called  upon 
to  decide  the  difference,  not  only  according  to  external  proofe,  adduced  by 
the  parties  litigant,  but  also  by  the  internal  testimony  of  their  own  private 
knowledge. 

Besides  an  oath  o(  fealty, {21)  or  profession  of  faith  to  the  lord,  whidi  was 
the  parent  of  our  oath  of  allegiance,  the  vassal  or  tenant  upon  investi- 
ture did  usually  homage  to  his  lord, (32)  openly  and  humbly  kneeling, 


(16)  Washburn  on  Real  Property,  5  ed.  p.  44-     Bard.  Pers.   Prap.  303. 

(17)  Notbinz.  I  think,  proves  mote  atron^ly  the  detestation  in  which  the  peopleof  thit 
country  held  the  feudal  opprcMJons,  than  that  the  word  vassal,  which  once  tunified  a 
feudal  tenant  or  grantee  of  land,  ia  now  synon^ous  to  stave:  and  that  the  morrS  villain, 
which  once  meant  only  an  innocent,  inoffensive  bondman,  has  kept  its  relative  distance, 
and  denotes  a  person  destitvteof  every  moral  and  honorable  principle,  and  is  becomeone 
of  the  most  opprobrious  terms  in  the  English  Ungiiage, — Chkistian. 

(18)  May  it  not  be  assumed  that  the  system  product  a  moral  debasement  equivalent  to 
the  political  degredatioa  which  it  inflicted,  and  that,  although  villain  originally  meant 
nothing  more  than  bondman,  or  laborer,  it  became  afterwards,  as  we  have  seen,  expres- 
sive of  moral  turpitude,  from  the  vices  which  the  system  necessarily  engendered  in  its 
victims  ?—Ch  ITT  Y. 

(19)  ["I  have  given  and  granted."] 

(30)  Washburn  on  Real  Prop.,  vol.  1,  5  ed.  p.  45. 

(11)  See  ante,  note  2  to  this  chapter,  observing,  in  addition  to  what  is  there  si 


, :xcepUonstc    -- „ ^    - -- 

I  In»t  93,  a.  b.  It  should  also  be  remarked  that  no  one  who  has  not  an  estate  ii 
simple  or  fee-tail,  either  in  his  own  right  or  in  right  of  another,  was  entitled  either  to 
receive,  or  even  to  do,  homage,  i  Inst.  66.  b,,  67,  a.  Homage,  indeed,  seems  to  have 
been  properly  incident  to  tenure  by  knight's  service  only;  at  least  wherever  homage  was 
parcel  of  a  tenure,  that  was  held  to  afford  a  presumption  that  the  tenure  washy  knight's 
service,  unless  the  contrary  could  be  proved,  i  Inst.  67  b.  Whilst  homage  continued, 
it  wss  far  from  being  a  mere  ceremony;  for  the  performance  of  it,  where  it  was  due,  ma- 
terially concerned  both  lord  and  tenant  in  point  of  interest  and  advanta^.  To  the  lord 
it  was  of  consequence,  because,  till  he  had  received  homage  from  the  heir,  he  was  not  en> 
titled  to  the  wardship  of  him  and  of  his  land;  unless  thelord  had  the  seisnory  for  life  or 
years  only,  in  which  case  be  could  not  ta.ke  homage,  and  therefore  was  allowed  wardship 
without  that  previous  act.  To  the  tenant  the  homage  was  scarce  of  le«  importance,  for, 
anciently,  every  kind  of  homage,  when  received,  but  not  before,  bound  the  lord  to  keep 
the  tenant  free  from  every  molestation  for  services  dne  to  the  lord  paramount,  (if  there 
were  any  such,)  and  to  defend  his  title  to  the  land  against  all  others;  though  in  subse- 
quent times  this  implication  of  acquittal  and  warranty  became  peculiar  to  ttomage  a»- 
eestrel.     Hargrave's  note  toCo.  Litt  67,  b.— CniTTV. 

(la)  Williams  on  Real  Prop.,  6  ed.  p.  lao.    Turpin  et  al.  v.  Locket  et  al.,  6  V*.  (CalL) 
p.  131.    Washburn  on  Real  Prop.,  vol.  i,  5  ed.,  p.  46;  ib.  p.  60. 

fill 


>v  Google 


Chap.  4]  OF  THINGS.  53-54-55 

being  ntigirt,  UDCOvered,  *aad  holding  np  his  hands  both  together  [^54 
between  those  of  the  lord,  who  sate  before  him;  and  there  professing, 
that  "  he  did  become  his  man,  &om  that  day  forth,  of  Hfe  and  limb  and 
earthly  honor:"  and  then  he  received  a  kiss  from  his  lord.(<!)  Which  cere- 
mony was  denominated  homagittm^  or  manhood,  by  the  feudists,  from  the 
stated  form  of  words,  devenio  vester  homo.{/){2^) 

When  the  tenant  had  thus  professed  himself  to  be  the  man  of  bis  superior 
or  lord,  the  next  consideration  was  concerning  the  service  which,  as  such,  he 
was  bound  to  render,  in  recompense  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  twofold;  to  follow,  or  do  svif  to,  the  lord 
in  his  courts  in  time  of  peace;  and  in  his  armies  or  warlike  retinue,  when 
necessity  called  him  to  the  field.  The  lord  was  in  early  times,  the  legislator 
and  judge  over  all  his  feudatories:  and  therefore  the  vassals  of  the  inferior 
lords  were  bound  by  their  fealty  to  attend  their  domestic  court  barons,(^) 
(which  were  instituted  in  every  manor  or  barony  for  doing  speedy  and  effec- 
tual justice  to  all  the  tenants, )  in  order  as  well  to  answer  such  complaints  as 
might  be  alleged  agaln.st  themselves,  as  to  form  a  jury  or  homage  for  the  trial 
of  their  feltow-tenants:  and  upon  this  account,  in  all  the  feodal  institutions 
both  here  and  on  the  continent,  they  are  distinguished,  by  the  appellation  of 
the  peers  of  the  court;  pares  airtis,  or  pares  curia.  In  like  manner  the 
barons  themselves,  or  lords  of  inferior,  districts,  were  denominated  peers  ctf 
the  king's  court,  and  were  bound  to  attend  him  upon  summons,  to  hear 
causes  of  greater  consequence  in  the  king's  presence,  and  under  the  direction 
of  bis  grand  justiciaiy;  till  in  many  countries  the  power  of  that  ofBcer  was 
broken  and  distributed  into  other  courts  of  judicature,  the  peers  of 
the  king's  court  still  reserving  to  themselves  (in  *almost  every  feodal  [*55 
government)  the  right  of  appeal  from  those  subordinate  courts  in  the 
last  resort.  The  military  branch  of  service  consisted  in  attending  the  lord 
to  the  wars,  if  called  upon,  with  such  a  retinue,  and  for  such  a  number  of 
days,  as  were  stipulated  at  the  first  donation,  in  proportion  to  the  quantity  of 
the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous,  so  also  they 
were  precarious,  and  held  at  the  wiil  of  the  lord,(A)  who  was  then  the  sole 
judge  whether  his  vassal  performed  his  services  faithfully.  Then  they  became 
certain  for  one  or  Tao\^  years.  Among  the  ancient  Germans  they  continued 
only  from  year  to  year;  an  annual  distribution  of  lands  being  made  by  their 
leaders  in  their  general  councils  or  assemblies,  (i)  This  was  professedly 
done  lest  their  thoughts  should  be  diverted  from  war  to  agriculture,  lest  the 
strong  should  encroach  upon  the  possessions  of  the  weak,  and  lest  luxury 
and  avarice  should  be  encouraged  by  the  erection  of  permanent  houses,  and 
•too  curious  an  attention  to  convenience  and  the  elegant  superfluities  of  life. 
■But,  when  the  general  migration  was  pretty  well  over,  and  a  peaceable  pos- 
session of  the  new-acquired  settlements  had  introduced  new  customs  and 

J  I  Litt.186.  vMinenta'favbxttitrmaiaia-.aniaperaimatmiiiaia.'' 

)  II  m*  ui  olwnTMIon  of  Dr,  Artiuthiiot  tint  And  Cnu  ^et  moTeluIlT,  idt  bA  Oall.  t.  (,  c.  21  0 
ItloDiraaiiowbereprMeiTedniNire  ind  loeor-  "  XtnueijuitgiiaiaaatltwidiimctTtumaulfiiiaimiprlot 
raptuamonBcblldrea.  wboKKumaudplinare  Aabtf;  wd  magUralut  tl  prtiufye4,  in  annoi  ttjiguioi, 
de!lT«nd  down  Inrarliblr  tna  one  genentlon  W  gentOna  H  comaUimeyiu  Aotnfntin  ^ul  una  aolenml, 
umtbar.  Warbnitoo'i  NotaonPope,  tI.  1M.B8.  It  qututun  tit  d  i)tu>  loa>  vlaan  oL  lOtrlbmmt  agri  at 
wltlnot.1  hm«.  be  (boofbt  poertle  to  rem&rk.  In       anno  pail  aOo  tranMrt  toiruM."  ["TberBXoCCoPf ' 

oonBniHiUoDotttalaobKmtlon.  thallironeoroDr      lands  brmma:  the  imble  Und»  •" ' 

ancient  tannile  putImM  (tbe  tint  r<t*>  or  batfUnda      niialt]r.    Neither  but  an;  one  a  o 

......,_J,^...._'^ J,  ,  „  -'.,... ,„      or  tiled  bnundarttalo  ■•'-■—'- *-■ 

and  tiiendi  every  yenr 
kindred  of  tho*e  mem 

(hem  fit.  and  obllm  th 


oonBRDaUoDotttala  obeervatlon.  thai  In- one  of  oor  lands  br  inma:  the  arable  land*  tbey  chi..„ 

ancient  tavenile  putlme*  (the  tint  r<t*>  or  batfUnda  niialt]r.    Neither  has  an;  one  a  certiUn  pnunMon 

of  Julius  Pollux.  OnoiaiMcl  B.C.  T)  theceieioonles  or  fixed  bnundarln  to  hli  land;  but  the  magMratei 

and  iBDEUage  of  feodal  hoioage  an  preeerred  irlib  and  tiiendi  every  year  aaalKn  to  the  penidB,  and  tbe 

Breni  exactnees.  kindred  of  thoee  men  whnhaTe  anembfed  toitether. 


(1)  ThDsTacItus,' ((k  Jlbr,  atrm.  c.  K:)  "offriab      from  It  lo  another  portion.") 


(33)  [I  becQine  yoai  man.] 
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manners;  when  the  fertility  of  the  soil  had  encouraged  the  study  of  hus- 
bandry, and  an  afiectiou  for  the  spots  they  had  cultivated  began  naturally  to 
arise  in  the  tillers;  a  more  permanent  degree  of  property  was  introduced,  and 
feuds  began  now  to  be  granted  for  the  life  of  the  feudatory.  (A)  But  still 
feuds  were  not  yet  hereditary;  though  frequently  granted,  by  the  favor  of  the 
lord,  to  the  children  of  the  former  possessor;  till  in  process  of  time  it  became 
unusual,  and  was  therefore  thought  hard,  to  reject  the  heir,  if  he  were  cap- 
able to  perform  the  services:(/)  and  therefore  infants,  women,  and 
*56]  professed  monks,  who  were  incapable  of  *bearing  arms,  were  also 
incapable  of  succeeding  to  a  genuine  feud. (24)  But  the  heir,  when 
admitted  to  the  feud  which  his  ancestor  possessed,  used  generally  to  pay  a 
fine  or  acknowledgment  to  the  lord,  in  horses,  arms,  money,  and  the  like,  for 
such  renewal  of  the  feud:  which  was  called  a  relief,  because  it  raised  up  and 
re-established  the  inheritance,  or,  iu  the  words  of  the  feodal  writers,  "incerlam 
el  cadiuam  hereditatem  reievaiat." (25)  This  relief  was  afterwards,  when 
feuds  became  absolutely  hereditary,  continued  on  the  death  of  the  tenant, 
though  the  original  foundation  of  it  had  ceased. 

For  in  process  of  time  feuds  came  by  degrees  to  be  universally  extended 
beyond  the  life  of  the  first  vassal,  to  his  sons,  or  perhaps  to  such  one  of  them 
as  the  lord  should  name;  and  in  this  case  the  form  of  the  donation  was 
strictly  observed:  for  if  a  feud  was  given  to  a  man  and  his  sons,  all  his  sons 
succeeded  him  in  equal  portions:  and,  as  they  died  off,  their  shares  reverted 
to  their  lord,  and  did  not  descend  to  their  children,  or  even  to  their  surviving 
brothers,  as  not  being  specified  in  the  donation.(»j)  But  when  such  a  feud 
was  given  to  a  man  and  his  heirs,  in  general  terms,  then  a  more  extended 
rule  of  succession  took  place;  and  when  the  feudatory  died,  his  male  de- 
scendants in  in/initum(26)  were  admitted  to  the  succession.  When  any  such 
descendant,  who  thus  had  succeeded,  died,  his  male  descendants  were  also 
admitted  in  the  first  place;  and,  in  defect  of  them,  such  of  his  male  collateral 
kindred  as  were  of  the  blood  or  lineage  of  the  first  feudatory,  but  no  others. 
For  this  was  an  unalterable  maxim  iu  feodal  succession,  that  "none  was 
capable  of  inheriting  a  feud,  but  such  as  was  of  the  blood  of,  that  is,  lineally 
descended  from,  the  first  feudatory. "(«)  And  the  descent  being  thus  con- 
fined to  males,  originally  extended  to  all  the  males  alike;  all  the  sons,  with- 
out any  distinction  of  primogeniture,  succeeding  to  equal  portions  of  the 
father's  feud.  But  this  being  found  upon  many  accounts  inconvenient 
(particularly,  by  dividing  the  services,  and  thereby  weakening  the  strength 
of  the  feodal  union,)  and  honorary  feuds  (or  titles  of  nobility)  being 
*57]  now  introduced,  which  were  not  of  *a  divisible  nature,  but  could  only 
be  inherited  by  the  eldest  son;(c)  in  imitation  of  these,  military  feuds 
(or  those  we  are  now  describing)  began  also  in  most  countries  to  descend, 
according  to  the  same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion 
of  aIItherest.(/)(27) 

Other  qualities  of  feuds  were,  that  the  feudatory  could  not  alieue  or  dispose 
of  his  feud;  neither  could  he  exchange,  nor  yet  mortgage, (28)  nor  even 
devise  it  by  will,  without   the  consent  of  the  lord.(j)     For  the  reason  of 

Ik)  Ftad.  I  1;L  1.  (o)  FtiuL  2.  t  K. 

1)  Wright.  14.  !p    Wright,  ffi. 

\m)  Ibid.  17-  iJ    Ibwf  29. 

in)  Ibid.  183. 


(24)  T.eake'A  Digest,  p.  32  (3  ed.). 
(25J  ["  It  raised  up  the 
jjfi)  [Forever.] 


uncertain  and  fallen  inheritance."] 


(27)  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  50,  56. 

(28)  Nor,  according  to  Judge  Collet  in  Dewit,  lessor  v.  Osboume,  5  Ohio,  481  (iSjaX 
could  the  estate  be  held  liable  for  debts  unless  due  to  the  lord. 


■jGoogle 


Chap.  4]  OF  THINGS.  57-58 

conferring  the  feud  being  the  personal  abilities  of  the  feudatory  to  serve  in  war, 
it  was  not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either  from  himself, 
or  from  his  posterity  who  were  presumed  to  inherit  his  valor,  to  others  who 
might  prove  less  able.  And,  as  the  feodal  obligation  was  looked  upon  as 
reciprocal,  the  feudatory  being  entitled  to  the  lord's  protection,  in  return  for 
his  own  fealty  and  service;  therefore  the  lord  could  no  more  transfer  his 
seignory  or  protection  without  consent  of  his  vassal,  than  the  vassal  could 
his  feud  without  consent  of  bis  lord:(r)  it  being  equally  unreasonable,  that 
the  lord  should  extend  his  protection  to  a  person  to  whom  he  had  exceptions, 
and  that  the  vassal  should  owe  subjection  to  a  superior  not  of  his  own 
choosing.  (29) 

These  were  the  principal,  and  very  simple,  qualities  of  the  genuine  or 
original  feuds;  which  were  all  of  a  military  nature,  and  in  the  hands  of 
military  persons:  though  the  feudatories,  being  under  frequent  incapacities 
of  cultivating  and  manuring  their  own  lands,  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants:  obliging  them  to  such  returns  in 
service,  com,  cattle,  or  money,  as  might  enable  the  chief  feudatories  to 
attend  their  military  duties  without  distraction:  which  returns,  or  redilus, 
were  the  original  of  rents,  and  by  these  means  the  feodal  polity  was  greatly 
extended;  these  inferior  feudatories  (who  held  what  are  called  in  the  Scots 
law  "rere-fiefs")  being  under  similar  obligations  of  fealty,  to  do  suit  of  court, 
to  answer  the  stipulated  renders  or  reut-service,  and  to  promote  the 
welfare  of  their  immediate  superiors  or  lords,  (*)  *But  this  at  the  [*58 
same  time  demolished  the  ancient  simplicity  of  feuds;  and  an  inroad 
being  once  made  upon  their  constitution,  it  subjected  them,  in  a  course  of 
time,  to  great  varieties  and  innovations.  Feuds  began  to  be  bought  and 
sold,  and  deviations  were  made  from  the  old  fundamental  rules  of  tenure  and 
succession;  which  were  held  no  longer  sacred,  when  the  feuds  themselves  no 
longer  continued  to  be  purely  military.  Hence  these  tenures  began  now  to 
be  divided  into  feoda  propria  el  impropria,  proper  and  improper  feuds;  under 
the  former  of  which  divisions  were  comprehended  such,  and  such  only,  of 
which  we  have  before  spoken;  and  under  that  of  improper  or  derivative 


This,  for  ao  concise  a  treatise,  ia  perhaps  the  moat  luminons  that  has  been  written 
npoa  tlie  subject  of  the  feudal  system.  However,  iu  addition  to  it,  I  should  stron^ljr 
recammend  to  the  student's  perusal  the  treatiae  on  fends  and  tenures  by  knight-service 
among  the  posthumous  works  of  Sir  Henry  Spelman,  Dalrymple  on  Feudal  Property, 
and  a  very  elaborate  note  upon  the  subject  by  Mr.  Butler,  among  bis  annotations  upon 
Coke  Littleton,     Co.  Litt.  191,  a. — Archbou>. 

Upon  the  subject  of  the  feudal  system,  its  rise  and  decline,  its  spirit,  and  the  compara- 
tive evils  and  benefits  of  which  it  was  the  cause,  I  cannot  do  better  than  refer  the  reader 
to  Mr.  Hallam's  masterly  disquisition,  Middle  Ares,  ch.  3,  part  3. — Colbridgb. 

Upon  the  subject  of  this  and  the  following  chapteis  the  student  is  recommended  to 
study  the  exi'«Ilent  Essay  on  Feudal  Property,  by  Sir  John  Dalrymple,  an  author  who, 
notwithstandinK  some  errors  on  antiquarian  points  of  little  importance,  cannot  be  too 
highly  praised  lor  the  philosophical  accuracy  and  elegance  with  which  he  has  treated  a 
subject  that  most  writers  contrive  to  render  extremely  obscure  and  repulsive.— Swkkt. 

I  may  be  allowed  to  add  that  Sullivan's  Lectures  on  Feudal  Law  is  a  work  copious  in 
detail,  and  exhibiting  ably,  among  other  topics,  the  influence  of  the  feodal  ^stem  upon 
the  modern  law  of  tenures.  Sir  Martin  Wright's  Introduction  to  the  Law  of  Tenures  is 
one  of  the  most  accurate  and  profound  of  the  essays  on  this  topic,  and  is  worthy  of  the 
most  attentive  stnd^.  Craig  de  Peudis,  lord  Mansfield  thougnt,  was  much  to  be  pre- 
ferred to  any  juridical  work  which  England  had  then  produced.  The  thirtieth  and 
thirty-fiiM  books  of  Montesquieu's  Spint  of  Laws  may  be  read  with  advantage,  as  b1m> 
Robertson's  Histoiy  of  Charles  V.,  and  an  excellent  Lecture  on  Feudal  Law— Lect  X.— 
in  Hoffinan's  Legal  Outlines. — Sharswood. 
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,  feuds  were  comprised  all  such  as  do  aot  Ml  within  the  other  descriptions; 
such,  for  instauce,  as  were  originally  bartered  and  sold  to  the  feudatory  for  a 
price;  such  as  were  held  upon  base  or  less  honorable  services,  or  upon  a 
rent,  in  lieu  of  military  service;  such  as  were  in  themselves  alienable,  with- 
out mutual  license;  and  such  as  might  descend  indifferently  either  to  males 
or  females.  But,  where  a  difference  was  not  expressed  in  Uie  creation,  such 
new-created  feuds  did  in  all  respects  follow  the  nature  of  an  original,  gena- 
ine,  and  proper  feud.(/) 

But  as  soon  as  the  feodal  system  came  to  be  considered  in  the  light  of  a 
civil  establishment,  rather  than  as  a  military  plan,  the  ingenuity  of  ^e  same 
ages,  which  perplexed  all  theology  with  the  subtilty  of  scholastic  disquisi- 
tions, and  bewildered  philosophy  in  the  mazes  of  metaphysical  jargon,  began 
also  to  exert  its  influence  on  this  copious  and  fruitful  subject:  in  pursuance 
of  which,  the  most  refined  and  oppressive  consequences  were  drawn  from 
what  originally  was  a  plan  of  simplicity  and  liberty,  equally  beneficial  to  both 
lord  and  tenant,  and  prudently  calculated  for  their  mutual  protection  and 
defence.  From  this  one  foundation,  in  different  countries  of  Gurope,  very 
different  superstructures  have  been  raised:  what  effect  it  has  produced  on  the 
landed  property  of  England  will  appear  in  the  following  chapters. 


CHAPTER  V. 
OF  THE  ANCIENT  ENGLISH  TENURES. 

In  this  chapter  we  shall  take  a  short  view  of  the  ancient  tenures  of  oar 
English  estates,  or  the  manner  in  which  lands,  tenements,  and  heredita- 
ments, might  have  been  holden,  as  the  same  stood  in  force,  till  the  middle  of 
.the  last  century.  In  which  we  shall  easily  perceive,  that  all  the  particulari- 
ties, all  the  seeming  and  real  hardships,  that  attended  those  tenures,  were  to 
be  accounted  for  upon  feodal  principles  and  no  other;  being  fruits  of,  and 
deduced  from,  the  feodal  policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the  policy  of  our  laws, 
BUfTOsed  to  be  granted  by,  dependent  upon,  and  holden  of,  some  superiw 
lord,  by  and  in  consideration  of  certain  services  to  be  rendered  to  the  lord  by 
the  tenant  or  possessor  of  this  property.  The  thing  holden  is  therefore 
styled  a  tenement,  the  possessors  thereof  ^,fwa«/j,  and  the  manner  of  their  pos- 
session a /(r«wr^.(i)  Thus  all  the  land  in  the  kingdom  is  supposed  to  be 
holden,  mediately  or  immediately,  of  the  king,  who  is  styled  the  lord  para- 
mount, or  above  all.  Such  tenants  as  held  under  the  king  immediately, 
when  they  granted  out  portions  of  their  lands  to  inferior  persons,  became  also 
lords  with  respect  to  those  inferior  persons,  as  they  were  still  tenants  with 
respect  to  the  lung,  and,  thus,  partaking  of  a  middle  nature,  were  called 

(()  ftud.  2.  L  7. 

:  (i)  Greenhood's  Public  Policy.  fio8.  De  Peyster  v.  Mictaoel,  a  N,  Y.  App.  Seldeu,  p. 
49S  (iSsa).  Freemaa  on  Cotenancy  &  Partnership,  p.  5.  Waahbnm  on  kmJ  Property, 
5  ed.  pp.  45,  53.  Barb.  Pers.  &  Prop.  p.  303.  Wilhams  on  Real  Property,  pp.  13,  iii 
<6  ed.). 

.  William  the  First  and  other  fendal  sovereigns,  thongh  they  made  lam  and  numerous 
grants  of  lands,  always  reserved  a  rent,  or  certain  annual  payments,  (commonly  vciy 
trifling, )  wbich  were  collected  by  the  sherifb  of  the  counties  in  which  the  lands  lay,  to 
abpw  that  tbey  still  retained  the  dominium  direcium  in  thenuclvei.  Madox,  WtL. 
Ezch.  c.  la    Craig  de  Feud,  I.  I,  c.  9.— ChTTTv. 

5»6 


>v  Google 


Chap.  5]  OF  THINGS.  59-60-61 

nusne,  or  middle,  lords.  So  that  if  the  king  granted  a  manor  to  A., 
and  be  granted  a  portion  of  the  land  to  B. ,  now  B.  was  said  to  hold  '"of  [*6o 
A.,  and  A,  of  the  king;  or,  in  other  words,  B.  held  his  lands  immedi- 
ately of  A. ,  but  mediately  of  the  king.  The  king  therefore  was  styled  lord 
paramount;  A.  was  both  tenant  and  lord,  or  was  a  mesne  lord:  and  B.  was 
called  tenant  fiaravati,  or  the  lowest  tenant;  being  he  who  was  supposed  to 
make  avail,  or  profit  of  the  land,  (a)  In  this  manner  are  all  the  lands  of  the 
kingdom  bolden,  which  are  in  the  hands  of  subjects:  for,  according  to  Sir 
Edward  Coke,(5)  in  the  law  of  England  we  have  not  properly  allodium; 
which,  we  have  seen,  (c)  is  the  name  by  which  the  feudists  abroad  distinguish 
snch  estates  of  the  subject,  as  are  not  holden  of  any  superior.  So  that  at  the 
first  glance  we  may  observe,  that  our  lands  are  either  plainly  feuds,  or  par- 
take very  strongly  of  the  feodal  nature. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the  king, 
those  that  held  immediately  under  him,  in  right  of  his  crown  and  dignity, 
were  called  his  tenants  in  capitt,  or  in  chief;  which  was  the  moat  honorable 
species  of  tenure,  but  at  the  same  time  subjected  the  tenants  to  greater  and 
more  burthensome  services,  than  inferior  tenures  did.(rf)  This  distinction 
ran  through  all  the  different  sorts  of  tenure,  of  which  I  now  proceed  to  give 
an  account. 

I.  There  seems  to  have  subsisted  among  our  ancestors  four  principal  species 
of  lay  tenures,  to  which  all  others  may  be  reduced:  the  grand  criteria  of  which 
were  the  nature  of  the  several  services  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  services,  in  respect  of  their  quality,  were  either /r« 
or  base  services;  in  respect  of  their  quantity  and  the  time  of  exacting  them, 
were  either  certain  or  uncertain.  Free  services  were  such  as  were  not 
unbecoming  the  character  of  a  soldier  or  a  freeman  to  perform;  *as  to  [*6l 
serve  under  his  lord  in  the  wars,  to  pay  a  sum  of  money,  and  the  like. 
Base  services  were  such  as  were  only  fit  for  peasants  or  persons  of  a  servile 
rank;  as  to  plough  the  lord's  land,  to  make  his  hedges,  to  carry  out  his  dung, 
or  other  mean  employments.  The  certain  services,  whether  firee  or  base, 
were  such  as  were  stinted  in  quantity,  and  could  not  be  exceeded  on  any 
pretence;  as,  to  pay  a  stated  annual  rent,  or  to  plough  such  a  field  for  three 
days.  The  uncertain  depended  upon  unknown  contingencies;  as,  to  do  mili- 
tary service  in  person,  or  pay  an  assessment  in  lieu  of  it,  when  called  upon; 
or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm;  which  are  fi-ee 
services:  or  to  do  whatever  the  lord  should  commmid;  which  is  a  base  or 
villein  service. 

From  the  various  combinations  of  theie  services  have  arisen  the  four  kinds 
of  lay  tenure  which  subsisted  in  England,  till  the  middle  of  the  last  century; 
and  three  of  which  subsist  to  this  day.  Of  these  Bracton  (who  wrote  under 
Henry  the  Third)  seems  to  give  the  clearest  and  most  compendious  account, 
of  any  author  ancient  or  modem ;  f  f )  of  which  the  following  is  the  outline  or 
ttbstract.(/)  "  Tenements  are  of  two  kinds,  frank-tenement  and  vilUnage. 
And,  of  &auk-tenements,  some  are  held  freely  in  consideration  of  homage 
and  knight-service;  others  in  free-socage  with  the  service  of  fealty  only." 
And  agaio,(jt)  "of  villenages  some  are  pure,  and  others  privileged.  He 
that  holds  in  pure  viUenage  shall  do  whatever  is  commanded  him,  and  always 
be  bound  to  an  uncertain  service.    The  other  kind  of  villenage  is  called 


I/)  nncnnitonnti  o/fud  tf»eru 


)  Ialh«GcniunlcconitltntloD.tbe«lecton,UM      turn.   11. 
Uibqn,  (h»8ecn1>T  princes,  the  trnperislctila.  etc.,  (p)  nKflia^lonnn  olfiu}  pHnim.  oAiuf  pWfdIepfalum. 

wh<c&  lH>ld  directly  from  Ihe  empernr.  are  ulled        Qui  ina  in  ■pvro  viOamgiBjactil  qaiapai  eiBrmctftim 


ie'taBKrfioK  MWes'of  Uieemplre.^i  other  land-       ^ara.el  temper  temiaur  ad  fne^MT*  jtHtufffomi  vd- 
uoMen  belDK  deaotniaMed  m«aialc  onei.    Hod.  Ua.        itnagii  dJctiUTyOlanum  Kfaglitm;  a  AitfuiBHMM  littoiii 

W  I.4,'[r.'l.0.28. 


a  wrvlHa,  tat  eerta,  a 
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villein-socage;  and  these  viUein-socmen  do  villein  services,  but  such  as  are 
certain  and  determined."  Of  which  the  sense  seems  to  be  as  follows:  first, 
where  the  service  was  free  but  uncertain,  as  military  service  with 
♦62]  homage,  that  tenure  was  called  the  tenure  in  *chivalry,  per  serviHuvt 
militare,  or  by  knight- service.  Secondly,  where  the  service  was  not 
oa\y  free,  but  also  certain,  as  by  fealty  only,  by  rent  and  fealty,  etc.,  that 
tenure  was  osXlGAliberum  socagium,  or  free-socage.  These  were  the  only  free 
holdings  or  tenements;  the  others  were  villenous  or  servile,  as  thirdly,  where 
the  service  was  base  in  its  nature,  and  uncertain  as  to  time  and  quantity,  the 
tenure  was  purum  villenagium,  absolute  or  pure  villenage.  Lastly  where 
the  service  was  base  in  its  nature,  but  reduced  to  a  certainly,  this  was  still 
villenage,  but  distinguished  from  the  other  by  the  name  of  privileged  villen- 
age, villenagium  privilegiatum;  or  it  might  be  still  called  socage,  (from  the  cer- 
tainty of  its  services,)  but  degraded  by  their  baseness  into  the  inferior  title 
of  villanum-socagium,  villein-socage. (2) 

I.  The  first,  most  universal,  and  esteemed  the  most  honorable  species  of 
tenure,  was  that  by  knight-service,  called  in  Latin  servitium  militare;  and  in 
law-French,  chivalry,  or  service  de  chivaler,  answering  to  theyf^  d'haubert 
of  the  Normans,{A)  which  name  is  expressly  given  it  by  the  Mirrour.(i) 
This  differed  in  very  few  points,  as  we  shall  presently  see,  from  a  pure  and 
proper  feud,  being  entirely  military,  and  the  general  effect  of  the  feodal  estab- 
lishment iu  England,  To  make  a  tenure  by  knight-service,  a  detenninate 
quantity  of  land  was  necessary,  which  was  called  a  knight's  fee,  feodum 
militare;  the  measure  of  which  in  3  Edw,  I.  was  estimated  at  twelve  plough- 
lands,  (A)  and  its  value  (though  it  varied  with  the  times)(/)  in  the  reigns  of 
Kdward  I.  and  Edward  II. (m)  was  stated  at  20/.  per  annum. {^)  And  he 
who  held  this  proportion  of  land  (or  a  whole  fee)  by  knight-service,  was 
bound  to  attend  his  lord  to  the  wars  for  forty  days  in  every  year,  if  called 
upon;(M)  which  attendance  was  his  reditus  or  return,  his  rent  or  service  for 
the  land  he  claimed  to  hold.  If  he  held  only  half  a  knight's  fee,  he  was 
only  bound  to  attend  twenty  days,  and  so  in  proportion,  (o)  And  there 
*63]  is  reason  to  *apprehend,  that  this  service  was  the  whole  that  our  ances- 
tors meant  to  subject  themselves  to;  the  other  fruits  and  consequences 


h)  Sp«lm.  Olon.  ZIS.  Ca  Utt.  «S. 

"'■''""  (B)  Setwritaforthtat 

0.  Utt,  tt.  as,  preflied  10  Hkynanl 

....».».  (0)  Lltt  jK. 
SUt.  Westm.  1,  c  86.    BUL  denUSLlEiv.n. 


U)  C.  2,  J  S7. 


(2)  Greenlears  Cruiae  on  Real  Prop.  vol.  I,  c.  ii.  p.  17,  {  5.  Washburn  on  Real  Prop, 
vol.  I.  p.  51(5  ed.) 

(3)  Mr.  Seld«n  contends  that  a  knight's  fee  did  not  consist  of  land  of  a  fixed  extent  or 
value,  but  was  as  much  as  the  king  was  pleased  to  grant  upon  the  condition  of  having  the 
service  of  one  knight.  Tit.  of  Hon.  p.  i,  cj.  s.  17  and  16.  This  is  moat  probable:  besides, 
it  cannot  be  suppled  that  the  same  quantity  of  land  was  everywhere  of  the  same  value. 
—Christian. 


>  the  value  it  vaned  undoubtedly;  but  it  can  hardly  be  said  to  have  varied  "  with  the 
tines,"  if  the  writs  as  cited  by  lord  Coke  {a  InsL  596I  can  be  depended  upon.  The  fluc- 
tuation in  them  is  so  uncertain  and  extraordinary  that  it  cannot  be  accounted  for  by  any 
change  in  the  times.  With  regard  to  the  extent,  we  can  have  no  hesitation  in  assenting 
to  the  doctrine  that  it  varied  with  the  goodness  of  the  land:  at  the  same  time  the  measure 
might  be  the  same,  astwelveploughlandsof  rich  soil  would  contain  a  less  space  than  the 
same  number  in  a  lighter  and  less  productive  soil.  There  might,  therefore,  be  always  the 
same  number  of  plough-lands,  though  the  number  of  acres  might  vary;  nor  is  it  at  all 
inconsistent  with  this  that  there  might  be  appendant  to  the  plough-landa  wood,  meadow, 
and  pasture;  for  the  arable  land  was  the  principal  thing  considered  in  all  ancient  agricul- 
ture: wood,  meadow,  and  pasture  were  appendages,  Amiishing  the  estovers  and  botes  of 
the  tenant  of  the  arable  land.— Colsrumse. 
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of  this  tenure  being  fraudulently  superinduced,  as  the  regular  (though  unfore- 
seen) appendages  of  the  feodal  system. 

This  tenure  of  kuight-service  had  all  the  marks  of  a  strict  and  regular  feud: 
it  was  granted  hy  words  of  pure  donation,  dedi  el  a>ncessi;{p)  was  transferred 
by  investiture  or  delivering  corporal  possession  of  the  land,  usually  called 
livery  of  seisin ;  and  was  perfected  by  homage  and  fealty.  It  also  drew  after 
it  these  seven  fruits  and  consequences,  as  inseparably  incident  to  the  tenure 
in  chivalry;  viz.,  aids,  relief,  primer  seisin,  wardship,  marriage,  fines  for 
alienation  and  escheat:  all  which  I  shall  endeavor  to  explain,  and  to  show 
to  be  of  feodal  original.(4) 

I.  Aids  were  originally  mere  benevolences  granted  by  the  tenant  to  his 
lord,  in  times  of  difficulty  and  distress;(?)  but  in  process  of  time  they  grew 
to  be  considered  as  a  matter  of  right,  and  not  of  discretion.  These  aids  were 
principally  three;  first,  to  ransom  the  lord's  person,  if  taken  prisoner;  a 
necessary  consequence  of  the  feodal  attachment  and  fidelity:  insomuch  that 
the  neglect  of  doing  it,  whenever  it  was  in  the  vassal's  power,  was  by  the  strict 
rigor  of  the  feodal  law  an  absolute  forfeiture  of  his  estate.(r)  Secondly,  to 
make  the  lord's  eldest  son  a  knight;  a  matter  that  was  formerly  attended 
with  great  ceremony,  pomp,  and  expense.  This  aid  could  not  be  demanded 
till  the  heir  was  fifteen  years  old,  or  capable  of  bearing  arms:(£)  the  intention 
of  it  being  to  breed  up  the  eldest  son  and  heir-apparent  of  the  seignory,  to 
deeds  of  arms  and  chivalry,  for  the  better  defence  of  the  nation.  Thirdly,  to 
marry  the  lord's  eldest  daughter,  by  giving  her  a  suitable  portion:  for  daugh- 
ters' portions  were  in  those  days  extremely  slender,  few  lords  being 
able  to  save  much  out  of  *their  income  for  this  purpose;  nor  could  [*64 
they  acquire  money  by  other  means,  being  wholly  conversant  in  matters 
of  arms;  nor,  by  die  nature  of  their  tenure,  could  they  charge  their  lands 
with  this  or  any  other  encumbrances. {5)  From  bearing  their  proportion  to 
these  aids,  no  rank  or  profession  was  exempted:  and  therefore  even  the 
monasteries,  till  the  lime  of  their  dissolution,  contributed  to  the  knighting 
of  their  founder's  male  heir, (of  whom  their  lands  were  holden,)  and  the  mar- 
riage of  his  female  descendants.  (/)  And  one  cannot  but  observe  in  this 
particular  the  great  resemblance  which  the  lord  and  vassal  of  the  feodal  law 
bore  to  the  patron  and  client  of  the  Roman  republic;  between  whom  also  there 
subsisted  a  mutual  fealty,  or  engagement  of  defence  and  protection.  For, 
with  regard  to  the  matter  of  aids,  there  were  three  which  were  usually  raised 
by  the  client;  viz,  to  marry  the  patron's  daughter;  to  pay  his  debts;  and  to 
redeem  his  person  from  captivity. (w) 

But  besides  these  ancient  feodal  aids,  the  tyranny  of  lords  by  degrees 

(pj  Cs.  LItt.  9.  |u)  Bral  auUm  lurt  Inter  nlmgue  offlelorKm  rtdwf- 

tg)  Auxaia  /bail  de  graUa,  el  mm  de  jitrt,^-aBn  lado—nt  dfeTita  ad  coUocandat  mabirmt  fUai  de  xto 
— _j^-.<  —  — *r_  i^^aj —  ^..._  ..J  .^i._f„i._  ^.^t^^^^i-  ingpTiMoUenidistoititifmemfframbiiapecu- 
•jgartnl ;  tl  ab  hoaibui  in  Mlo  eoplM  rtmmer. 
ul  MniiullUB  de  SeniUu  Romano,  c.  1.  [But 
lUithlfi  reciprocity  of  service  between  Ihran— 
i  clienla  sbould  give  a  Bum  ol  mone;  for 
ig  tbe  dauxhtera  of  their  lords,  pa;  thetr 

,., ,_QdrftiiBoianieni  when  taken  captlye  In  war.) 

(0  Fhllllp'B  Ufe  of  Pole,  1.  228. 

(4)  Bowyer'a  Com.  Con.  Law  Eng.  ai4.  Sir  John  Dalrymple,  in  an  Essay  on  Feudal 
Property,  p.  34,  saya  that  "in  England,  before  the  13  of  Car.  II.,  if  the  king  bad  granted 
lands  withont  reserving  any  particular  services  or  tenure,  the  law  creating  a  tenure  for 
him  would  have  made  the  grantee  hold  by  knigbt's  service." 

Wright  also  saya  that  "military  tenure  was  created  by  pnre  words  of  donation," — 
Wright's  Ten,  141.— Christian. 

(5)  By  the  statute  Westm.  i,  c.  36,  the  aid  for  tbe  marriaKe  portion  of  the  lord's  eldest 
daughter  could  not  be  demanded  till  abe  was  seven  years  of  age:  and  if  he  died,  leaving 
ber  unmarried,  she  might  by  the  some  statute  recover  the  amount  ao  received  by  bim 
bom  his  executors.— ^iTTv. 
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exacted  more  and  more:  as,  aids  to  pay  the  lord's  debts,  (probably  in  imita- 
tion of  the  Romans,)  and  aids  to  enable  him  to  pay  aids  or  reliels  to  his 
superior  lord;  from  which  last  indeed  the  Icing's  tenants  in  mpite  were,  from 
the  nature  of  their  tenure,  excused,  as  they  held  immediately  of  the  king, 
who  had  no  superior.  To  prevent  this  abuse,  king  John's  magna  charta{v) 
ordained  that  uo  aids  be  taken  by  the  king  without  consent  of  parliament, 
nor  in  any  wise  by  inferior  lords,  save  only  the  three  ancient  ones  above 
mentioned.  But  this  provision  was  omitted  in  Henry  III.'s  charter,  and  the 
same  oppressions  were  continued  till  the  35  Edward  I.,  when  the  statute 
called  conJirmaHo  charlarum  was  enacted;  which  in  this  respect  revived  king 

John's  charter,  by  ordaining  that  none  but  the  ancient  aids  should  be 
♦65]     taken.     But  though  the  species  of  aids  was  thus  restrain*ed,  yet  the 

quantity  of  each  aid  remained  arbitrary  and  uncertain.  King  John's 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords  should  be  reason- 
able;(w)  and  that  the  aids  taken  t^  the  king  of  his  tenants  in  capite  should 
be  settled  by  parliament,  (jc)  But  they  were  never  completely  ascertained 
end  adjusted  till  the  statute  Westm.  i,  3  Kdw.  I.  c.  36,  which  fixed  the  aids 
of  inferior  lords  at  twenty  shillings,  or  the  supposed  twentieth  part  of  the 
annual  value  of  every  knight's  fee,  for  making  the  eldest  son  a  knight,  or 
marrying  the  eldest  daughter:  and  the  same  was  done  with  regard  to  the 
king's  tenants  in  capite  by  statute  25  Edw.  III.  c.  11.  The  o^er  aid,  for 
ransom  of  the  lord's  person,  being  not  in  its  nature  capable  of  any  certainty, 
was  therefore  never  ascertained. 

2.  Relief,  reUvium,  was  before  mentioned  as  incident  to  every  feodal  tenure, 
by  way  of  fine  or  composition  with  the  lord  for  taking  up  the  estate,  which 
was  lapsed  or  fallen  in  by  the  death  of  the  last  tenant.  But  though  relief 
had  their  original  while  feuds  were  only  life-estates,  yet  they  continued  after 
feuds  became  hereditary ;  and  were  therefore  looked  upon ,  very  j  ustly ,  as  one 
of  the  greatest  grievances  of  tenure;(6)  especially  when,  at  the  first,  they  were 
merely  arbitrary  and  at  the  will  of  the  lord;  so  that,  if  he  pleased  to  demand 
an  exorbitant  relief,  it  was  in  effect  to  disinherit  the  heir.(_>')  The  English 
ill  brooked  this  consequence  of  their  new-adopted  policy;  and  therefore 
William  the  Conqueror  by  his  law(^)  ascertained  the  relief,  by  directing  (in 
imitation  of  the  Danish  heriots)  that  a  certain  quantity  of  arms,  and  habili- 
ments of  war,  should  be  paid  by  the  earls,  barons,  and  vavasours  respectively; 
and  if  the  latter  had  no  arms,  they  should  pay  \oas.  William  Ruftis  broke 
through  this  composition,  and  again  demanded  arbitrary  uncertain  reliefe,  as 
due  by  the  feodal  laws:  thereby  in  effect  obliging  every  heir  to  new-purchase 

or  redeem  his  land:(u)  but  his  brother  Henry  I.,  by  the  charter  before 
*66]     m«itioned,  restored  his  father's  law,  *and  ordained  that  the  relief  to 

be  paid  should  be  according  to  the  law  so  established,  and  not  an 
arbitrary  redemption. (^)  But  afterwards,  when,  by  an  ordinance  in  27  Hen. 
II.,  called  the  assize  of  arms,  it  was  provided  that  every  man's  armor  should 
descend  to  his  heir,  for  defence  of  the  realm,  and  it  thereby  became  imprac- 
ticable to  pay  these  acknowledgments  in  arms  according  to  the  laws  of  the 
conqueror,    the  composition  was   universally   accepted  of   looi.  for  every 

ii)  Cap.  12,  Ul  (ft)  ■'  Ibrrtt  mm  ntffmM  temm  •uom  riaAJaiMbrd 

u)  ibid.  15.  tBKOort  /ralrU  mti  ttd  UoOima  tl  fiata  rtuvahime 

z)Ibld.H.  TtUvabaeam."    niL  Raffhu.  cap.  M.    ["An  heltihkll 

V)  Wrlsht  W.  not  redeem  bis  land  ube  medio  do  In  tbeHnn 

I)  C  32,  S3,  24.  oTm;  brother,  bul  I  will  release  It  ror  a  ]uat  Uid 


(6)  Profit  from  reliefs  dywnded  upon  whether  the  title  of  the  heir  wa»  acquired  by 
descent  or  by  parcbase.    The  former  conferred  the  power  to  demand  reliefs,  while  the 
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knight's  fee,  as  we  find  it  ever  after  established. (f^)  But  it  must  be  remem- 
bered, that  this  relief  was  only  then  payable,  if  ihe  heir  at  the  death  of  his 
ancestor  had  attained  his  full  age  of  one- and- twenty  years. 

3.  Primer  seisin  was  a  feodal  burthen,  only  incident  to  the  king's  tenants 
in  capiie,  and  not  to  those  who  held  of  inferior  or  mesne  lords.  It  was  a 
right  which  the  king  had,  when  any  of  his  tenants  in  capiie  died  seised  of  a 
knight's  fee,  to  receive  of  the  heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  possession;  and  half  a 
year's  profits  if  the  lands  were  in  reversion  expectant  on  an  estate  for  life.(rf) 
This  seems  to  be  little  more  than  an  additional  relief,  but  grounded  upon  this 
feodal  reason;  that  by  the  ancient  law  of  feuds,  immediately  upon  the  death 
of  a  vassal,  the  superior  was  entitled  to  enter  and  take  seisin  or  possession  of 
the  land,  by  way  of  protection  against  intruders,  till  the  heir  appeared  to 
claim  it,  and  receive  investiture:  during  which  interval  the  lord  was  entitled 
to  take  the  profits;  and,  unless  the  heir  claimed  within  a  year  and  a  day,  it 
was  by  the  strict  law  a  forfeiture.  (<f)  This  practice,  however,  seems  not  to 
have  long  obtained  in  England,  if  ever,  with  regard  to  tenure  under  inferior 
lords;  but  as  to  the  king's  tenures  in  capite,  the  prima  seisina  was  expressly 
declared,  under  Henry  III.  and  Edward  II.,  to  belong  to  the  king  by  prero- 
gative, in  contradistinction  to  other  lords.  (/)     The  king  was  entitled 

to  enter  and  receive  the  *whole  profits  of  the  land,  till  livery  was  [*67 
sued;  which  suit  being  commonly  made  within  a  year  and  day  next 
after  the  death  of  the  tenant,  in  pursuance  of  the  strict  feodal  rule,  therefore 
the  king  used  to  take  as  an  average  the  first-fruits,  that  is  to  say,  one  year's 
profits,  of  the  land.(^)  And  this  afterwards  gave  a  handle  to  the  popes, 
who  claimed  to  be  feodal  lords  of  the  church,  to  claim  in  like  manner,  from 
every  clergyman  in  England,  the  first  year's  profits  of  his  benefice,  by  way 
oi  primitia,  or  first-fruits, 

4.  These  payments  were  only  due  if  the  heir  was  of  fiill  age;  but  if  he  was 
under  the  age  of  twenty-one,  being  a  male,  or  fourteen,  being  a  female,(A) 
the  lord  was  entitled  to  the  wardship  of  the  heir,  and  was  called  the  guardian 
in  chivalry.  This  wardship  consisted  in  ha\Tng  the  custody  of  the  body  and 
lands  of  such  heir,  without  any  account  of  the  profits,  till  the  age  of  twenty- 
one  in  males,  and  sixteen  in  females.  For  the  law  supposed  the  heir-male 
unable  to  perform  knight-service  till  twenty-one;  but  as  for  the  female,  she 
was  supposed  capable  at  fourteen  to  marry,  and  then  her  husband  might  per* 
form  the  service.  The  lord  therefore  had  no  wardship,  if  at  the  death  of  the 
ancestor  the  heir-male  was  of  the  full  age  of  twenty-one,  or  the  heir-female 
of  fourteen;  yet,  if  she  was  then  under  fourieen,  and  the  lord  once  had  her 
in  ward,  he  might  keep  her  so  till  sixteen,  by  virtue  of  the  statute  of  Westm. 
I,  3  Edw.  I.  c.  22,  the  two  additional  years  being  given  by  the  legislature  for 
aa  otner  reason  but  merely  to  benefit  the  lord.(i)(7) 

(f)  Glanv.  {.  9,  c.  4.    LIU,  |  n2.  la)  SUundf.  Prang.  11. 

<d)  Co.  UV^  (l)  Lttt  1  loa. 

\t)  AiHt.  I.  2.  f.  ».  (i)  UU.  i  lOS. 
(7)  8l»t  M»ilb.  c  IS.    17  Edw.  II.  c  a. 

(7)  According  to  lord  Coke,  (2  Inst.  104,)  it  is  not  quite  correct  to  say  that  the  lord 
might  keep  ber  in  anrrif  for  two  additional  yeara:  he  had  the  land  by  the  statute,  but  the 
gnardianship  was  at  an  end.  The  distinction  was  not  merely  a  vertial  one;  for,  being  no' 
longer  guardian,  he  was  not  liable  to  the  actions  in  respect  of  the  lands  which,  as  gusr- 
diau,  he  must  have  answered.  For  example,  the  widow  of  the  last  tenant  conld  not  bring 
her  writ  of  dower  against  him.  On  the  other  hand,  he  had  not  all  the  established  rights 
of  a  guardian  against  ^e  heir;  and  therefore,  if  he  tendered  her  a  marriage  during  the 
two  jeara  and  she  contracted  a  marriage  elsewhere,  there  lay  no  forfeiture  of  the  value 
of  the  marriage  against  her. 

It  is  necessary,  also,  to  make  another  qualification  of  the  text;  for  the  statute  did  not 
apply  if  the  heir-female  was  married,  though  under  fourteen,  the  two  years  being  given 
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This  wardship,  so  far  as  it  related  to  land,  though  it  was  act,  oor  could  be, 
part  of  the  law  of  feuds,  so  long  as  they  were  arbitral^',  temporary,  or  for  life 
only;  yet,  when  they  t>ecame  hereditary,  and  did  consequently  often  descend 
upon  infants,  who  by  reason  of  their  age  could  neither  perform  nor  stipulate 
for  the  services  of  the  feud,  does  not  seem  upon  feodal  principles  to  have  been 
unreasonable.  For  the  wardship  of  the  land,  or  custody  of  the  feud,  was 
retained  by  the  lord, (8)  that  he  might  out  of  the  profits  thereof  pro- 
*68]  vide  a  fit  person  *to  supply  the  infant's  services,  till  he  should  be  of 
age  to  perform  them  himself.  (9)  And  if  we  consider  the  feud  in  its 
original  import,  as  a  stipend,  fee,  or  reward  for  actual  service,  it  could  not  be 
thought  bard  that  the  lord  should  withhold  the  stipend,  so  long  as  the  service 
was  suspended.  Though  undoubtedly  to  our  English  ancestors,  where  such 
a  stipendiary  donation  was  a  mere  supposition  or  figment,  it  carried  abund- 
ance of  hardship;  and  accordingly  it  was  relieved  by  the  charter  of  Henry  I, 
before  mention^,  which  took  this  custody  from  the  lord,  and  ordained  tiiat 
the  custody,  both  of  the  land  and  the  children,  should  belong  to  the  widow 
or  next  of  kin.     But  this  noble  immunity  did  not  continue  many  years. 

The  wardship  of  the  body  was  a  consequence  of  the  wardship  of  the  land; 
for  he  who  enj<^ed  the  infant's  estate  was  the  properest  person  to  educate 
and  maintain  him  in  his  in&ncy;  and  also,  in  a  political  view,  the  lord  was 
most  concerned  to  give  his  tenant  suitable  education,  in  order  to  qualify  him 
the  better  to  perform  those  services  which  in  his  maturity  he  was  bound  to 
reader. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or  the  heir- female  to 
that  of  ^teen,  they  might  sue  out  their  livery  or  ouslerUttiain,{k)  that  is, 
the  delivery  of  their  lands  out  of  their  guardian's  hands.  For  this  they  were 
obliged  to  pay  a  fine,  namely,  half  a  year's  profit  of  the  land;  though  this 
seems  expressly  contrary  to  magna  carta.  (/ )  However,  in  consideration  of 
their  lauds  having  been  so  long  in  ward,  they  were  excused  all  reliefs,  and 
the  king's  tenants  also  all  primer  seisins.fw*)  In  order  to  ascertain  the 
profit  that  arose  to  tbecKnni  by  these  fint-froits  of  tenure,  and  to  grant  the 
heir  his  livery,  the  itiimant  jastices,  or  jtatices  in  eyre,  had  it  formerly  in 
charge  to  make  inqukatioo  concerning  them  by  a  jury  of  the  county,  (k) 
commonly  called  an  inqvisitio  post  nu>rtem;{io)  which  was  instituted  to 
inquire  (at  the  death  of  any  man  of  fortune)  the  value  of  his  estate, 
♦69]     the  tenure  by  which  it  was  *holden,  and  who  and  of  what  age  his 

ik)  Co.  Litt  7T.  (m)  Co.  LllL  77. 

(I)  9  ecu.  lU.  e.  8.  (n)  Hovedeo,  nib  Ric.  I. 

to  the  lord  tMetuiblj  not  so  much  for  bis  benefit  as  that  during  that  time  he  might  find 
hia  ward  a  proper  husband;  and  therefore  if  he  married  her  within  the  two  years  he  im- 
mediately lost  the  laud.  3  Inst  203.  On  the  other  hand,  the  capability  of^marriage  at 
fourteen,  and  the  performance  of  ue  service  by  the  husband,  were  not  the  sole  niasons 
for  limiting  his  wardship  to  that  age,  because  by  law  she  might  marry  at  twelve;  and  if 
she  bad  so  done,  ajid  her  husband  were  able  to  perform  the  service,  still,  the  lord  would 
have  the  wardship  of  the  land  till  her  age  of  fourteen.  Co.  Litt.  79.— COLERIDGE. 
■  (8)  The  lord  was  compelled  to  give  no  account  of  the  rents  and  profits  of  the  estate, 
hence  the  "wardship"  became  a  means  of  enriching  the  lord  and  of  oppressing  and  im- 
poverishing his  ward,     i  vol.  Washburn's  Real  Prop.  5  ed.  p.  51. 

(9)  If  an  heir,  being  in  ward,  was  created  a  knight,  his  person  thereby  became  out  of 
wani,  the  sovereign  of  chivalry  having  adjudged  him  able  to  do  knight's  aerviee;  but  he 
was  not  freed  of  £e  value  of  his  marriage,  which  was  previously  vested  in  his  lonl.  The 
case  was  different  with  respect  to  a  party  who,  though  under  age  when  he  was  made  a 
knight,  was  not  then  in  ward:  for  instance,  if  an  heir-apparent  was  made  a  knight,  within 
age,  during  the  life  of  hia  ancestor,  upon  the  death  of^that  ancestor  neither  his  peraon 
nor  lands  would  be  in  ward;  for,  the  title  of  wardship  not  having  accrued,  such  a  case 
did  not  come  within  the  provision  of  the  thinl  chapter  of  UagnaCbarta.  3  Inst  11,  13. 
Sir  Drew  Drury's  case,  6  Rep.  74,  75. — ChitTY. 

(10)  [An  inquisition  after  death.] 
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heir  was;  thereby  to  ascertain  the  relief  and  value  of  the  primer  seisin, 
or  the  wardship  and  livery  accruing  to  the  king  thereupon.  A  manner  of  pro- 
ceeding that  came  in  process  of  time  to  be  greatly  abused,  and  at  length  an 
intolerable  grievance;  it  being  one  of  the  principal  accusations  against  Emp- 
son  and  Dudley,  the  wicked  engines  of  Henry  VII.,  that  by  color  of  false 
inquisitions  they  compelled  many  persons  to  sue  out  livery  from  the  crown, 
who  by  no  means  were  tenants  thereunto,  (u)  And  afterwards,  a  court  of 
wards  and  liveries  was  erected, (^)  for  conducting  the  same  inquiries  in  a 
more  solemn  and  legal  manner. 

I  When  the  heir  thus  came  of  full  age,  provided  he  held  a  knight's  fee  ia 
capite  under  the  crown,  he  was  to  receive  the  order  of  knighthowl,  and  was 
compellable  to  take  it  upon  him  or  else  pay  a  fine  to  the  king.  For  in  those 
heroical  times,  no  person  was  qualified  for  deeds  of  arms  and  chivalry,  who 
had  not  i^eceived  this  order,  which  was  conferred  with  much  preparation  and 
solemnity.  We  may  plainly  discover  the  footsteps  of  a  similar  custom  in 
what  Tacitus  relates  of  the  Germans,  who,  in  order  to  qualify  their  young 
men  to  bear  arms,  presented  them  in  a  full  assembly  with  a  shield  and  lance; 
which  ceremony,  as  was  formerly  hinted.  (^)  is  supposed  to  have  been  the 
original  of  the  feodal  knighthood,  (r)  This  prerogative,  of  compeUing  the 
king's  vassals  to  be  knighted,  or  to  pay  a  fine,  was  expressly  recognized  in 
parliament  by  the  statute  de  militibusXi  i)  i  Ed.  II. ;  was  exerted  as  an  expe- 
dient for  raising  money  by  many  of  our  best  princes,  particularly  by  Edward 
VI.  and  queen  Elizabeth;  but  yet  was  the  occasion  of  heavy  murmurs  when 
exerted  by  Charles  I. :  among  whose  many  misfortunes  it  was,  that  neither 
himself  nor  his  people  seemed  able  to  distinguish  between  the  arbitrary  stretch 
and  the  legal  exertion  of  prerogative.  However,  among  the  other 
concessions  made  by  *that  unhappy  prince,  before  the  fatal  recourse  to  [+70 
arms,  he  agreed  to  divest  himself  of  this  undoubted  power  of  the 
crown,  and  it  was  accordingly  abolished  by  statute  16  Car.  I.  c.  20. 

5.  But,  before  they  came  of  age,  there  was  still  another  piece  of  authority, 
which  the  guardian  was  at  liberty  to  exercise  over  his  infant  wards;  I  mean 
the  right  of  marriage, {maritagium,  as  contradistinguished  from  matrimony^ 
which  in  its  feodal  sense  signifies  the  power  which  the  lord  or  guardian  in 
chivalry  had  of  disposing  of  his  infant  ward  in  matrimony.  For,  while  the 
infant  was  in  ward,  the  guardian  had  the  power  of  tendering  him  or  her  a 
suitable  match,  without  disparagement  or  inequality ;  which  if  the  infanta 
refused,  they  forfeited  the  value  of  the  marriage,  valorem  maritagii,  to  their 
guardian;(f)  that  is,  so  much  as  a  jury  would  assess,  or  any  one  would  bona 
fide  give  to  the  guardian  for  such  an  allian(^;(0  and,  if  the  infants  married 
themselves  without  the  guardian's  consent,  th^  forfeited  double  the  value, 
dupiicem  valorem  maritagii.{ii){^\i)  This  seems  to  have  been  one  of  the 
greatest  hardships  of  our  ancient  tenures.  There  were  indeed  substantial 
reasons  why  the  lord  should  have  the  restraint  and  control  of  the  ward's 

4  Inst.  1W.  priDces,  or  tbe  bther.  or  relBtion  adcinia  the  yoath 

I  Stat  32  Hen.  VIII.  c  «.  with  ■  speu  and  buckler— lhl>  la  the  tiitm  nmnn* 

I  Book  I.  p.  4D4.  tbem, (be  first  hoQororfoulh:  beCorethlacer 

,  " /n  fp«o  confflfo  t<el  prlnctonm  oNfirii,  tirf  pofer,  be  iru  merelf  ■  memlier  of  his  Cunlly— i 

t«i  jhv^n^tu,  gTito^^TPwaiqutf  Juwnan  araavL    ibK  bccontea  ■  member  of  the  republic-") 

amid  iOM  toga,  Un  primal  jmtBlie  haiUM:  ante  hix  (t)  LIU.  1110. 

Omiii  pan  tiienair :  imar^pablic*.    De  Mor.  Oerm.  )l)  Slal.  Bert  C.  6.    Co.  Lttt.  SZ. 

o^.  13.    ["  In  Ihat  council  eltber  lome  one  of  the  (u)  Utt.  )  110. 

(ii)  [Of  soldiers.]    I  do  not  find  that  this  preroffatiTe  k 

ants:  lord  Coke  doea  not  make  that  distinction  in  nis  coninientary  o;. 
3  Inst.  5^3.    Nor  is  the  power  of  the  commissioners  limited  to  Utie  king's  tenaots  in  tne 
commisMons  issued  by  Edw.  VI.  and  queen  BUzabeth;  which  see  in  15  Rym.  Peed.  1x4 
and  493.     See  16  Car.  I.  c.  aa     3  Rushw.  70;  and  book  i.  p.  404. — Christian. 

( 12)  That  is,  after  a  suitable  match  had  been  tendered  by  the  lord;  but  female  hein 
were  not  subject  to  the  duplex  valor  maritagii.    Co.  Litt.  82,  b.— Christian. 
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marriage,  especially  of  his  female  ward;  because  of  their  tender  years,  and 
the  danger  of  such  female  ward's  intenoarrying  with  the  lord's  enemy;(zc) 
but  no  tolerable  pretence  could  be  assigned  why  the  lord  should  have  the 
sale  or  value  of  the  marriage.  Nor  indeed  is  this  claim  of  strictly  feoda] 
original;  the  most  probable  account  of  it  seining  to  be  this:  that  by  the 
custom  of  Normandy  the  lord's  consent  was  necessary  to  the  marriage  of  his 
female  wards;(;c)  which  was  introduced  into  England,  together  with  the 
rest  of  the  Norman  doctrine  of  feuds:  and  it  is  likely  that  the  lords  usually 
took  money  for  such  their  consent,  since,  in  the  often-cited  charter  of  Henry 
the  First,  he  engages  for  the  future  to  take  nothing  for  kis  consent;  which 

also  he  promises  in  general  to  give,  provided  such  female  ward  were 
*7i]     not  *married  to  his  enemy.     But  this,  among  other  beneficial  parts 

of  that  charter,  being  disregarded,  and  guardians  still  continuing  to 
dispose  of  their  wards  in  a  very  arbitrary  unequal  manner,  it  was  provided 
by  king  John's  great  charter  that  heirs  should  be  married  without  disparage- 
ment, ttie  next  of  kin  having  previous  notice  of  the  contractiC^-)  or,  as  it  was 
expressed  in  the  first  draught  of  that  charter,  ita  marilaitur  ne  disparagentur, 
et per  consilium  propinquorum  de  consanguiniiate  sua.{z)  But  these  provisions 
in  behalf  of  the  relations  were  omitted  in  the  charter  of  Henr^'  III, ;  wherein(a) 
theclanse  stands  merely  thus,  "  h^redesmarilenlur absque disparagaii4me:'\i'^ 
meaning  certainly,  by  haredes,  heirs  female,  as  there  are  no  traces  before  this 
to  be  found  of  the  lord's  claiming  the  marriage(5)  of  heirs-male;  and  as 
Glanville(r)  expressly  confines  it  to  heirs-female.  But  the  king  and  his 
great  lords  thenceforward  took  a  handle  (from  the  ambiguity  of  this  expres- 
sion) to  claim  them  both,  sive  sit  mascttlus  sive  ftemina,  as  Bracton  more  than 
once  expresses  it:(i/)  and  also,  as  nothing  but  disparagement  was  restrained 
by  magna  carta,  they  thought  themselves  at  liberty  to  make  all  other  advan- 
t^^  Siat  they  could. (^)  And  afterwards  this  right,  of  selling  the  ward  in 
marriage,  or  else  receiving  the  price  or  value  of  it,  was  expressly  declared  by 
the  statute  of  Merton;(/)  which  is  the  first  direct  mention  of  it  that  I  have 
met  with,  in  our  own  or  any  other  law.  (14) 

iu)  Bncl.  1.  2,  G.  37,  ) S.  lerniMtodenotethe  proTldtngofm  huhmd.   [Fnm 

z)  Or.  Count  as.  tbe  strict  Beuse  o[  Lbe  word.] 
ir)  Cap.  a,  eda.  0am.  le)  L.9.a.»  and  12.  and  t  9.  c.  4. 

I)  Cap. S. Ibid.  {(l)L.2,c38.;i.   [Wbetbecnuaeorbnale.] 

a)  Cap.  B.  \<)  Wrtehl,  97. 


(13)  ["  Heirs  should  be  martied  without  disparacemcnL"] 

(14)  What  fruitful  sources  of  revenue  these  wardships  and  marriages  of  the  tenants,  who 
held  lands  by  knight's  service,  were  to  the  crown,  will  appear  from  the  two  following 
Instances,  collected  among  others  b^  lord  Lyttleton,  Hist.  Hen.  II.  3  vol.  396,  "John 
earl  of  Lincoln  gave  Henry  the  Third  3000  marks  to  have  the  marriage  of  Richard  de 
Clare,  for  the  benefit  of  Matilda  his  eldest  daughter;  and  Simon  de  Montford  ^ve  the 
same  king  to,ooo  marks  to  have  the  custody  of  the  lands  and  heir  of  Gilbert  de  Unfran- 
ville,  with  the  heir's  marriage, — a  sum  equivalent  to  a  hundred  thousand  pounds  at 
present"  In  this  case  the  estate  must  havebeen  large,  the  minor youne,  and  tuealliance 
honorable.  For,  as  Mr.  Har^:rave  informs  us,  who  has  well  describ«I  this  species  of 
guardianship,  "  the  guardian  in  chivalry  was  not  accountable  for  the  profits  made  of  the 
in&nt's  lands  during  the  wardship,  but  received  tbem  for  his  own  private  emolument, 
subject  only  to  the  bare  maintenance  of  tbe  infant  And  this  guardianshijp,  being 
deemed  more  an  interest  for  tbe  profit  of  the  guardian  than  a  trust  for  the  benefit  of  the 
ward,  was  salable  and  transferable,  like  the  ordinary  subjects  of  property,  to  the  best 
bidder,  and,  if  not  disposed  of,  was  transmissible  to  the  lord's  personal  representatives. 
Thus  the  custody  of  the  infant's  person,  as  well  as  the  care  of  his  estate,  might  devolve 
upon  the  most  perfect  stranger  to  the  infant.-nane  prompted  by  every  pecuniary  motive 
to  abuse  the  delicate  and  important  trust  of  education,  without  any  ties  of  blood  or  regard 
to  counteract  the  temptations  of  interest,  or  any  sufficient  authority  to  restrain  him  from 
yielding  to  their  influence."  Co.  Litt  88,  n,  11.  One  cannot  read  this  without  astonish- 
ment that  such  should  continue  to  be  the  condition  of  tbe  country  till  the  year  1660, 
which,  from  the  extermination  of  tbese  feudal  oppressions,  ought  to  be  regarded  as  a 
memorable  era  in  the  history  <A  our  law  and  liberty. — Chkistiam. 
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6.  Another  attendant  or  consequence  of  tenure  by  knight-service  was  that 
oi/ines  due  to  the  lord  for  every  alienation,  whenever  the  tenant  had  occasion 
to  make  over  his  land  to  another.  This  depended  on  the  nature  of  the  feodal 
connection;  it  not  being  reasonable  or  allowed,  as  we  have  before  seen,  that 
a  feudatory  should  transfer  his  lord's  gift  to  another,  and  substitute  a  new 
tenant  to  do  the  service  in  his  own  stead,  without  the  consent  of  the 
lord;  and,  as  the  feo*dal  obligation  was  considered  as  reciprocal,  the  [*72 
lord  also  could  not  alienate  his  seignory  without  the  consent  of  his 
tenant,  which  consent  of  his  was  called  an  attommeni.  This  restraint  upon 
the  lords  soon  wore  away;  that  upon  the  tenants  continued  longer.  For 
when  every  thing  came  in  process  of  time  to  be  bought  and  sold,  the  lords 
would  not  grant  a  license  to  their  tenant  to  aliene,  without  a  fine  being 
paid;(i5)  apprehending  that,  if  it  was  reasonable  for  the  heir  to  pay  a  fine 
01  relief  on  the  renovation  of  his  paternal  estate,  it  was  much  more  reason- 
able that  a  stranger  should  make  the  same  acknowledgment  on  his  admission 
to  a  newly-purchased  feud.  With  us  in  England,  these  fines  seem  only  to 
have  been  exacted  from  the  king's  tenants  in  capile,  who  were  never  able  to 
aliene  without  a  license:  but  as  to  common  persons,  they  were  at  liberty  by 
magna carta(^g){ifi)  and  the  statute  of  ^uia  emplores{h)  (if  not  earlier)  to 
aliene  the  whole  of  their  estate,  to  be  holden  of  the  same  lord  as  they  them- 
selves held  it  of  before.  But  the  king's  tenants  in  capile,  not  being  included 
under  the  general  words  of  these  statutes,  could  not  aliene  without  a  license; 
for  if  they  did,  it  was  in  ancient  strictness  an  absolute  forfeiture  of  the  land;(i ) 
though  some  have  imagined  otherwise.  But  this  severity  was  mitigated  by 
the  statute  i  Edw.  III.  c.  12,  which  ordained  that  in  such  case  the  lands 
should  not  be  forfeited,  but  a  reasonable  fine  be  paid  to  the  king.  Upon  which 
statute  it  was  settled,  that  one-third  of  the  yearly  value  should  be  paid  for  a 
license  of  alienation;  but  if  the  tenant  presumed  to  aliene  without  a  license, 
a  full  year's  value  should  be  paid.(£)(i7) 

(o)  Cap.S2,  (O^Tnal-W- 

<»)  iSiOw.  L  c  L  (t)  lUd.  BT. 

(15)  Waahbum  on  Real  Prop.,  voL  i  5  ed.  p.  51.  Greenleaf' ■  Cruise  ou  Real  Prop., 
c.  3.  II.  J  I.  note  p.  36. 

( 16)  Oar  anthor  has  the  high  authority  of  lord  Coke  in  support  of  his  o^nnion  that  the 
ri^ht  of  the  tenants  of  common  persoDs  to  aliene  their  lands  without  e  license  was  recog- 
nized by  magna  carta,  t  Inst.  43,  a.  a  Inst  65,  501.  This  recognition,  however,  is  not 
distincUy  expressed  in  the  charter,  and  the  construction  of  lord  Coke  and  of  Black- 
stone  baa  been  repudiated,  as  a  forced  one  in  itself,  and  as  being  inconsistent  with  any 
reasonable  interpretation  of  the  statute  of  guia  emplores.  Dalrymple's  Hist,  of  Feud, 
prop.  80,  Bacon's  L.  of  Eng.  171.  Wright's  Law  of  Ten,  158.  SuUivan'S  Lect,  385. — 
Chitty, 


(17)  Jackson  v.  Shutc,  18  Johns,  (N.  Y.)  185  (i8»).  This  is  not  quite  correctly 
itatM.  The  chapter  of  magna  carta  was  made  in  restraint  of  a  practice  which  tenant 
had  Kot  into  of  aliening  a   part  or  whole  of  their   fees  to  hold  0/ themselves;  and  it  ei 


acts  that  for  the  future  no  man  ^all  aliene  more  of  his  land  than  that  of  (he  residue  of 
the  services  due  to  the  lord  for  the  whole  fie  may  be  sufficiently  answered.  The  con- 
struction of  this  was  (see  Sir  BI.  Wright,  p.  157)  that  the  part  allowed  to  be  aliened  was 
to  be  holden  of  the  alienor  and  not  of  the  lord:  indeed,  upon  feudal  principlea,  the  ser-  ' 
vices  of  the  feoffee  naturally  resulted  to  bis  feofibr;  thetenurewasof  him,  and  there  were 
good  feudal  reasons  for  Dot  violating  those  principles:  so  long  as  the  part  aliened  was 
held  of  the  alienor,  no  new  tenant  was  obtruded  on  the  lord;  and  as  the  lord's  seignory 
was  originally  reserved  over  the  whole  land,  he  might  still  distrein  over  the  whole,  oliin 
any  part,  though  aliened,  for  the  whole  undividM  services.  While  the  feudal  system 
was  more  strictly  regarded  with  reference  to  its  proper  objects,  these  advantages  counter- 
balanced the  disadvantages  in  respect  of  pecuniary  fhlits,  which  flowed  from  the  prac- 
tice of  subinfeudation,  but  which  in  their  turn,  as  the  system  grew  more  lax,  prevailed, 
and  gave  occasion  to  the  statute  of  quia  emplores.  The  policy  of  this  statute  was  con- 
trary to  that  of  the  chapter  of  magna  ear/a  above  cited;  it  was  found  {aee post,  p.  ^i) 
that  the  process  of  alienation  with  the  tenure  reserved  to  the  alienor  very  sensibly  £min> 
ished  the  valne  of  the  lord's  escheat,  marriage,  and  vardship;  because  they  operated 
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7.  The  last  ix)nseqiieiice  of  tenure  in  chivalry  v/as  escAea/;(iS)  which  is  the 
determination  of  the  tenure,  or  dissolution  of  the  mutual  bond  between  the 
lord  and  tenant  from  the  extinction  of  the  blood  of  the  latter  by  either  natural 
or  civil  means:  if  he  died  without  heirs  of  his  blood,  or  if  hts  blood  was  cor- 
rupted and  stained  by  commission  of  treason  or  felony,  (19)  whereby 
♦73]  every  inheritable  quality  was  entirely  blotted  out  *and  abolislied.  In 
such  cases  the  lands  esdieated,  or  fell  back  to  the  lord  of  the  fee;(/) 
that  is,  the  tenure  was  determined  by  breach  of  the  original  condition 
expressed  or  implied  in  the  feodal  donation.  In  the  one  case,  there  were  no 
heirs  subsisting  of  the  blood  of  the  first  feudatory  or  purchaser,  to  which 
heirs  alone  the  grant  of  the  feud  exteuded;  in  the  other,  the  tenant,  by  per- 
petrating an  atrodoUs  crime,  showed  that  he  was  no  longer  to  be  trusted  as 
a  vassal,  having  forgotten  his  duty  as  a  subject;  and  therefore  forfeited  his 
feud,  which  he  held  under  the  implied  condition  that  be  should  not  be  a 
traitor  or  a  felon.  The  consequence  of  which  in  both  cases  was,  that  the 
gift,  being  determined,  resulted  back  to  the  lord  who  gave  it.(fn) 

These  were  the  principal  qualities,  fruits,  and  consequences  of  tenure  by 
knight-service:  a  tenure  by  which  the  greatest  part  of  the  lands  in  this  king- 
dom were  holden,  and  that  principally  of  the  king  in  capite,  till  the  middle 
of  the  last  century;  and  which  was  created,  as  Sir  Edward  Coke  expressly 
testifies, (»)  for  a  military  purpose,  viz.,  for  defence  of  the  realm  by  the  king's 
own  principal  subjects,  which  was  judged  to  be  much  better  than  to  trust  to 
hirelings  or  foreigners.     The  description  here  given  is  that  of  a  knight's 

(OCatltt.13.  (n)  Awt  I.  2,  r.  M.  (n)2InM.192. 

beneficially  to  tiim  only  on  the  portion  of  land  reserred,  and  not  on  tbat  granted  ou); 
while  the  alienor  derived  all  these  fruits  as  thej'  arooe  from  the  portion  bo  granted  oul. 
It  was  ihen  thought  by  the  lords  better  to  submit  to  the  inconvenience  of  new  tenantii, 
being  obtruded  on  them  without  their  consent,  which  was  nown  to  be  imaginary  onlj', 
than,  for  the  sake  of  retaining  a  nominal  tenant,  to  lose  the  substantial  fruits  of  the 
tenure.  It  was  now  too  tate  to  restrain  alienation  entirely;  and  therefore  the  only  course 
which  remained  was  that  adopted, — to  permit  it  in  whole  or  in  part,  with  a  reservation 
oifly  of  the  tenure  to  the  next  immediate  lord  (a  Inst.  501)  by  the  same  services  and  cus- 
toms by  which  it  had  been  before  held  by  the  alienor. 

With  respect  to  the  question  of  forfeiture,  it  is  curious  that  lord  Coke  should  be  cited 
apparently  in  support  of  the  opinion  that  alienation  by  the  tenants  in  caJriU  without 
license  involved  a  forfeiture;  for  at  3  Inst.  66,  stating  both  opinions,  he  declares  hisown 
to  be  in  the  negative;  and,  as  Sir  M.  Wright  thinks,  (p.  154, )  erroneously.  This  gives  me 
occauon  to  say  that  it  is  of  the  utmost  importance,  in  discussing  any  point  relating  to 
the  feudal  system,  to  determine  the  lime  which  is  spoken  of :  thus,  according  to  feudal 
principles,  and  while  those  principles  were  sMdly  maintained,  alienation  without  license 
iDUBt  have  involved  forfeiture;  for  the  tenant  of  course  could  not  have  compelled  the  lord 
to  receive  the  homage  and  fealty  of  a  new  tenant,  and  by  his  own  act  he  hail  renounced 
his  own  holding.  But  it  is  obvious  that  there  was  always  a  struggle  in  the  advancing 
sprit  of  the  age  to  loosen  the  bonds  of  feudal  tenure;  and  it  may  not  be  possible  to  fix 
the  period  at  which  i\\t  practice  of  alienation  became  too  strong  for  the  law,  and,  being 
first  winked  at,  was  finally  legalized. 

Under  the  statute  i  Eliz.  c.  12,  the  fines  in  both  cases  were  to  be  paid  by  tbe  alienee. 
— Coleridge.    Williams  on  Real  Prop.  6  ed.  p.  135. 


ii8)  Wi 

(19)  By 

(after  the  ■ 


the  statute  of  54  Geo.  III.  c.  145,  it  is  enacted  that  no  attainder  for  felony. 


)  Williams  on  Real  Prop,  p.  125  (6ed.). 

,)  By  the  statute  of  54  Geo.  III.  c.  145,  it 

(after  the  passing  of  the  act,)  except  in  cases  of  high  treason,  petit  treason,  or  murder, 
shall  extend  to  the  didaheriling  or  any  heir,  or  to  the  prejudice  of  the  right  or  title  of 
any  other  person  than  the  offender,  during  his  natural  life  only;  and  (hat  it  shall  be  law- 
ful to  the  person  to  whom  the  right  or  interest  of  or  in  any  lands,  tenements,  or  heredita- 
ments, after  the  death  of  such  offender,  would  have  appertained  if  no  such  attainder 
had  been,  to  enter  into  the  same.— Crittv.  In  England  attainder  or  corruption  at 
blood,  forfeiture,  and  escheat  are  abolished  by  33  and  34  Vict.  c.  23;  it  is  provided,  how- 
ever, in  the  act  "that  nothing  in  this  act  shall  afiect  the  law  of  forfeiture  consequent 
upon  outlawry."  3  Cbitty's  Eng.  stats,  p.  117.  In  the  United  States  the  Constitution 
provides  that  attainder  of  treason  can  work  corruption  of  blood  or  forfeiture  only  during 
tbe  life  of  the  person  attainted.    Const,  art.  3,  j  3. 
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service  proper,  which  was  to  attend  the  king  in  his  wars.  There  were  also 
some  other  species  of  knight's  service,  so  called,  though  improperly,  because 
the  service  or  render  was  of  a  free  and  honorable  nature,  and  equidl>  uncer- 
tain as  to  the  time  of  rendering  as  that  of  knight's  service  proper,  and 
because  they  were  attended  with  similar  fruits  and  consequences.  Such  was 
the  tenure  by  grand  serjeanty ,{io)  per  magnum  servitium,  whereby  the 
tenant  was  bound,  instead  of  serving  the  king  generally  in  his  wars,  to  do 
some  ^>ecial  honorary  service  to  the  king  in  person;(2i)  as  to  carry  his 
banner,  his  sword,  or  the  like;  or  to  be  his  butler,  champion,  or  other  officer, 
at  his  coronation. (o)  It  was  in  most  other  respects  like  knight- 
service;C^)  only  hewas  not  bound  to  pay  aid,  (^)  orescuage,(r)  *and,  [*74 
when  tenant  by  knight-service  paid  five  pounds  for  a  relief  on  every 
knight's  fee,  tenant  by  grand  serjeanty  paid  one  year's  value  of  his  land, 
were  it  much  or  Iittle.(j)  Tenure  h)j  comage,{^22^  which  was  to  wind  a  horn 
when  the  Scots  or  other  enemies  entered  the  laud,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature)  a  species  of  grand 
serjeanty.  (/) 

These  services,  both  of  chivalry  aud  grand  serjeanty,  were  all  personal, 
and  uncertain  as  to  their  quantity  or  duration.  But  the  personal  attendance 
in  knight-service  growing  troublesome  and  inconvenient  in  many  respects,  the 
tenants  found  means  of  compounding  for  it;  by  first  sending  others  in  their 
stead,  and  in  process  of  time  making  a  pecuniary  satisfaction  to  the  lords  in 
lieu  of  it.  This  pecuniary  satisfaction  at  last  came  to  be  levied  by  assess- 
ments, at  so  much  for  every  knight's  fee:  and  therefore  this  kind  of  tenure 
was  called  scutagium  in  Latin,  or  servitmm  scuH;{2^)  scutum  being  then  a 

(0)  Utt.»16>.  It)  LlttliBS. 

pj  Ibld.>lM.  Ul  IWiJlM. 

(a)  2  iDrt.  288.  (()  Utt.  f  168. 

(jo)  Mr.  Haigrave  (note  I  to  Co.   Litt.   108,  a.)  observes  that  tbe  tenure  by  grand 


serjeanty  still  continues,  though  it  is  ao  regnlated  by  the  nth  or  Car.  II.  c  34  as  to  be 
made  in  effect  free  and  common  socage,  except  so  far  aa  regards  the  merely  honorary 
parts  of  grand  serjeanty.  These  are  preBerved,  with  a  caudoua  exception,  not  only  of 
those  burthensome  properties  which  really  were  previously  incident  to  that  species  of 
tenure,  but  also  of  some  to  which  it  never  was  subject;  the  drawer  of  the  act  not  appear- 
ing to  have  iccoUected  the  distinctions,  as  to  this  matter,  between  knight's  service  and 
grand  serjeanty,  which  our  author  points  out. — Chittv. 

(ai)  Perhaps,  more  correctly,  "to  do  some  special  honoiary  service  in  person  to  the 
king;"  the  general  ralel>eing  that  it  was  to  be  done  personally  by  the  tenant,  if  able, 
though  there  are  many  instances  in  which  it  was  not  to  be  done  to  the  king  in  person. 
This  may  explain  why  he  who  held  by  grand  serjeanty  paid  no  escuage.  The  devout 
attachment  to  the  lord's  person,  which  was  so  much  fostered  by  the  feiwal  system,  is  In 
none  of  its  minor  consequences  moic  conspicuous  than  in  the  nature  of  tne  personal 
services  which  the  haughtiest  barons  were  proud  to  render  to  their  lord  paramount.  To  be 
the  king's  butleror  carver,  are  familiar  instances.  Mr.  Madox  mentions  one  more  singular, 
—«f  a  tenure  in  ^nd  serjeanty  by  the  service  of  holding  the  king's  head  in  the  ship  wbicdi 
earned  him  in  his  passage  between  Dover  and  Whitsand.    Baronia,  3,  c  S-— CoLKRnxlE. 

(aa)  "  A  tenure  by  comage  of  a  common  pciBon  was  knight's  service;  of  the  king, 
grand  seijeanty.  The  royal  dignity  made  a  difference  of  the  tenure  in  this  case."  Co. 
Ijtt  107,  a.  _  So  tbe  dwnity  of  the  person  of  the  king  gave  the  name  oi  ielit  serjeanty  to 
services  which,  if  rendereo  to  a  common  person,  would  have  been  called  plain  socage, 
the  incidents  being,  in  &ct,  only  such  as  belonged  to  socage,  Co.  Litt  to8,  b. ;  and  see, 
Poil,  our  author's  observation  to  a  similar  effect,  in  p.  8a. -Shitty. 

(33!  "Service  money  "     See  Williams  on  Real  Pn^.  p.  laa  (6  ed.). 

But  Littleton,  Coke,  and  Bracton  render  it  the  service  of  the  shield,— ».  e.,  of  anns,— 
being  a  compensation  for  actual  service.    Co.  Litt,  68,  b.— Christian. 

Sir  M.  Wright  considers  that  escuage,  though  in  some  instances  the  compensation 
made  to  tbe  lord  for  tbe  omission  of  actual  service,  was  also  in  many  othetsa  pecuniary 
aid  or  tribute  originally  reserved  by  particular  lords  instead  of  personal  service,  varying 
In  amount  according  to  the  expenditure  which  the  lord  had  to  incur  in  his  personal 
attendance  upon  tbe  king  in  his  wars.  This  explanation  tends  to  e1u_I!  *e  the  dis- 
tinction between  knight-service  and  escuage  in  the  old  authors.  See  Wright,  121,  134. 
Litt.  B.  9S,  ISO.— Chittv. 
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well-known  denomination  for  moiiey;  and,  in  like  manner,  it  was  called,  in 
our  Norman  French,  escuage;  being  indeed  a  pecuniary,  instead  of  a  military, 
service.  The  £rst  time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II., 
on  account  of  his  expedition  to  Toulouse;  but  it  soon  came  to  be  so  universal, 
that  personal  atten^uice  fell  quite  into  disuse.  Hence  we  find  in  our  ancient 
histories,  that,  from  this  period,  when  our  kings  went  to  war,  they  levied 
sciitages  on  their  tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenses,  and  to  hire  troops;  and  these  assessments  in  the  time 
of  Henry  II.  seem  to  have  been  made  arbitrarily,  and  at  the  king's  pleasure. 
Which  prerogative  being  greatly  abused  by  his  successors,  it  became  matter 
of  national  clamor;  and  king  John  was  obliged  to  consent,  by  his  magna 
carta,  that  no  scutage  should  be  imposed  without  consent  of  parliament  (w) 

But  this  clause  was  omitted  in  his  son  Henry  III.'s  charter,  where  we 
♦75]     only  find(zc)  that  scutages,  *or  escuage,  should  be  taken  as  they  were 

used  to  be  taken  in  the  time  nf  Henry  II. ;  that  is,  iu  a  reasonable  and 
moderate  manner.  Yet  afterwards,  by  statute  25  Edw.  I.  c.  5,  6,  and  many 
subsequent  statutes,(;c)  it  was  again  provided  that  the  king  should  take  no 
aids  or  tasks  but  by  the  common  assent  of  the  realm:  hence  it  was  held  in  our 
old  books,  that  escuage  or  scutage  could  not  be  levied  but  by  consent  of 
parliament  ;(^)  such  scutages  being  indeed  the  groundwork  of  all  succeeding 
subsidies,  and  the  laud-tax  of  later  times. 

Since,  therefore,  escuage  differed  from  knight-service  in  nothing  but  as  a 
compensatiou  differs  from  actual  service,  knight-service  is  frequently  con- 
founded with  it.  And  thus  Littleton  (^)  must  be  understood,  when  he  tells 
us,  that  tenant  by  homage,  fealty,  and  escuage  was  tenant  by  knight-service, 
that  is,  that  this  tenure  (being  subservient  to  the  military  policy  of  the  nation) 
was  respected(ii)  as  a  tenure  in  chivalr3'.(i)(24)  But  as  the  actual  service 
was  uncertain,  and  depended  upon  emergencies,  so  it  was  necessary  that  this 
pecuniary  compensation  should  be  equally  uncertain,  and  depend  on  the  assess- 
ments of  the  legislature  suited  to  those  emergencies.  For  had  the  escuage 
been  a  settled  invariable  sum,  payable  at  certain  times,  it  had  been  neither 
more  nor  less  than  a  mere  pecuniary  rent;  and  the  tenure,  instead  of  knight- 
service,  would  have  then  lien  of  another  kind,  called  socage,(f)  of  which  we 
shall  speak  in  the  next  chapter. 

For  the  present  I  have  only  to  observe,  that  by  the  degenerating  of  knight- 
service,  or  personal  military  duty,  into  escuage,  or  pecuniary  assessments,  all 
the  advantages  (either  promised  or  real)  of  the  feodal  constitution  were  de- 
stroyed, and  nothing  but  the  hardships  remained.  Instead  of  forming  a 
national  militia  composed  of  barons,  knights,  and  gentlemen,  bound  by  their 

interest,  their  honor,  and  their  oaths,  to  defend  their  king  and  country, 
♦76]     the  whole  of  this  system  of  *tenures  now  tended  to  nothing  else  but  a 

wretched  means  of  raising  money  to  pay  an  army  of  occasional  mer- 
cenaries. In  the  mean  time,  the  families  of  all  our  nobility  and  gentry 
groaned  under  the  intolerable  burthens  which  (in  consequence  of  the  fiction 
adopted  after  the  conquest)  were  introduced  and  laid  upon  them  by  the 
subtlety  and  finesse  of  the  Norman  lawyers.  For,  besides,  the  scutages  to 
which  they  were  liable  in  defect  of  personal  attendance,  which,  however, 
were  assessed  by  themselves  in  parliament,  they  might  be  called  upon  by  the 

(ft)  JVu^um  Kvia^vm  ponaiur  in  regno  notira,  nisi 
percomia'anerBmiliumTegntnoMTi.  C&p.  1Z.  |  Lei  no 
ECulaie  be  Imposed,  but  by  me  commoD  coancll  ol 


(24)  Wood  V.  Brodsbaw,  3  Winston,  17  N.  C.  (1864). 
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king  or  lord  paramount  for  aids,  whenever  his  eldest  son  was  to  be  knighted, 
or  his  eldest  daughter  married;  not  to  forget  the  ransom  of  his  own  person. 
The  heir,  on  the  death  of  his  ancestor,  if  of  full  age,  was  plundered  of  the 
first  emoluments  arising  from  his  inheritance,  by  way  of  relief  and  primer 
seisin;  and  if  under  age,  of  the  whole  of  his  estate  during  infancy.  And 
then,  as  Sir  Thomas  Smith(rf)  very  feelingly  complains,  "  when  he  came  to 
his  own,  after  he  was  out  of  wardship,  his  woods  decayed,  houses  fallen 
down,  stock  wasted  and  gone,  lands  let  forth  and  ploughed  to  be  barren," 
to  reduce  him  still  further,  he  was  yet  to  pay  half  a  year's  profits  as  a  fine  for 
suing  out  his  livery;  and  also  the  price  or  value  of  his  marriage,  if  he  refused 
such  wife  as  his  lord  and  guardian  had  bartered  for,  and  imposed  upon  him; 
or  twice  that  value  if  he  married  another  woman.  Add  to  this  the  untimely 
and  expensive  honor  of  knighlkood,  to  make  his  poverty  more  completely 
splendid.  And  when,  by  these  deductions,  his  fortune  was  so  shattered  and 
ruined  that  perhaps  he  was  obliged  to  sell  his  patrimony,  he  had  not  even 
that  poor  privilege  allowed  him,  without  paying  an  exorbitant  fine  for  a  license 
of  alienalum. 

A  slavery  so  complicated,  audsoextensiveasthis,  called  aloud  for  a  remedy 
in  a  nation  that  boasted  of  its  freedom.  Palliatives  were  from  time  to  time 
applied  by  successive  acts  of  parliament,  which  assuaged  some  temporary 
grievances.  Till  at  length  the  humanity  of  king  James  I.  consented,(;)  in 
consideration  of  a  proper  equivalent,  to  abolish  diem  all;  though  the 
plan  *pioceeded  not  to  effect;  in  like  manner  as  he  had  formed  a  [*77 
scheme,  and  begun  t.)  put  it  in  execution,  for  removing  the  feodal 
grievance  of  heritabh  jurisdiction  in  Scotland, (/)  which  has  since  been  pur- 
sued and  effected  by  the  statute  Geo.  II.  c.  43. (^)  King  James's  plan  for 
exchanging  our  military  tenures  seems  to  have  been  nearly  the  same  as  that 
which  has  been  since  pursued:  only  with  this  difference,  that,  by  way  of 
compensation  for  the  loss  which  the  crown  and  other  lords  would  sustain,  an 
annual  fee-farm  rent  was  to  have  been  settled  and  inseparably  annexed  to  the 
crown  and  assured  to  the  inferior  lords,  payable  out  of  every  knight's  fee 
within  their  respective  seignories.  An  expedient  seemingly  much  better 
than  the  hereditary  excise,  which  was  afterwards  made  the  principal  equiva- 
lent for  these  concessions.  For  at  length  the  military  tenures,  with  all  their 
heavy  appendages,  (having  during  the  usurpation  been  discontinued,)  were 
destroyed  at  one  blow  by  tiie  statute  12  Car.  II.  c.  24,  which  enacts,  "  that 
the  court  of  wards  and  liveries,  and  all  wardships,  liveries,  primer  seisins, 
and  ousterlemains,  values  and  forfeitures  of  marriage,  by  reason  of  any 
tenure  of  the  king  or  othens,  be  totally  taken  away.  And  that  all  fines  for 
alienation,  tenures  by  homage,  knight -service,  and  escuage,  and  also  aids  for 
marrying  the  daughter  or  knighting  the  son,  and  all  tenures  of  the  king  in 
capile,  be  likewise  taken  away. (25)     And  that  all  sorts  of  tenures,  held  of 

(rf)  CommoDw.  1. 8,  c.S.  II,  c.  GO.)  the  tenDie  ol  ward-boldlDK  (equivalent  to 


(is)  Both  BIr.  Madox  and  Mr.  Rargrave  have  taken  notice  of  this  inaccuracy  in  the 
title  and  body  of  the  act,  viz.,  of  taking  away  tenures  in  capite,  (Mad.  Bar.  Ang.  23&. 
Co.  Litt.  Io8,  n.  5;)  for  tenure  in  capite  siKnifies  nothing  more  than  that  the  king  Is  ttie 
immediate  lord  of  the  land-ownei;  and  the  land  might  have  been  either  of  military  or 
socage  tennre.  The  same  incorrect  language  was  held  by  the  speaker  of  the  house  of 
commons  in  his  pedantic  address  to  the  throne  upon  presenting  this  bill; — "  Royal  sir, 
jonr  tenures  in  capite  are  not  only  turned  into  a  tenure  in  socage,  (though  that  alone  will 
forever  give  your  majesty  a  just  ri^ht  and  title  to  the  labor  of  our  plouKha  and  the  sweat 
of  our  MOWS,)  but  they  are  likewise  tnmed  into  a  tenure  in  corde.  What  your  majesty 
had  before  in  your  coi^  of  wards  you  will  be  sure  to  find  it  hereafter  in  the  exchequer 
of yowpeople's hearts."    Jour.  Dom,  Proc.  11  vol.  234.— Christiam. 
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the  king  or  others,  be  turned  into  free  and  common  socage;  save  only  tenures 
in  frankalmoign,  copyhold,  and  the  honorary  services  (without  the  slavish 
part)  of  grand  serjeanty."  A  statute,  which  wasa  greater  acquisition  to  the 
civil  property  of  ^is  kingdom  than  even  magna  carta  itself,  since  that  only 
pruned  the  luxuriances  that  had  grown  out  of  the  military  tenures,  and 
thereby  preserved  them  in  vigor;  but  the  statute  of  king  Charles  extirpated 
the  whole,  and  demolished  both  root  and  branches.(36) 


CHAPTER  VI. 

OP  THE  MODERN  BNGLISH  TENURES. 

Although,  by  the  means  that  were  mentioned  in  the  preceding  chapter, 
the  oppressive  or  military  part  of  the  feodal  constitution  itself  was  happily 
done  away,  yet  we  are  not  to  imagine  that  the  constitution  itself  was  utterly 
laid  aside,  and  a  new  one  introduced  in  its  room:  since  by  the  statute  i3 
Car.  II.  the  tenures  of  socage  and  frankalmoign,  the  honorary  services  of 
grand  seijeantry,  and  the  tenure  by  copy  of  court-roll;  were  reserved;  nay, 
all  tenures  in  general,  except  frankalmoign,  grand  serjeanty,  and  copyhold, 
were  reduced  to  one  general  species  of  tenure,  then  well  known,  and  subsist- 
ing, caWeAfree  and  common  socage.  And  this,  being  sprung  from  the  same 
feodal  original  as  the  rest,  demonstrates  the  necessity  of  fully  contemplating 
that  ancient  system;  since  it  is  that  alone  to  which  we  can  recur,  to  explain 
any  seeming  or  real  difBculties,  that  may  arise  in  our  present  mode  of 
tenure.  ( i ) 

(36)  Williams  dd  Real  Pra[>erty,  6  ed.  p.  133. 

( I )  The  tenure  prescribed  in  all  the  early  colonial  charters  or  patents  of  this  country 
was  free  and  common  socage,  being  "according  to  the  free  tenure  of  lands  in  East 
Greenwich  in  the  county  of  Kent,  in  England;  and  not  in  eapiU  or  by  knirbfa  service." 
See  the  great  patent  of  New  England,  granted  by  king  James  in  1630;  Uie  charter  of 
Massachusetts,  in  1629;  the  prior  charter  of  Virginia,  in  1606;  tbe  charter  of  the  Province 
of  Maine,  in  1639:  the  Rhode  Island  charier,  in  1663;  the  Connecticut  charter,  in  16G1; 
the  Maryland  chcuter,  in  1633;  the  act  of  the  General  Assembly  of  the  Colony  of  New 
York  of  13th  May,  1691;  (Bradford's  edit,  of  Colony  Laws,  printed  1719;)  the  charter  of 
Pennsylvania,  in  16S1;  the  patent  of  i66a  of  Carohna;  the  charter  of  Georgia,  ia  1731. 
These  charters,  or  the  substance  of  them,  are  to  be  seen  in  most  of  our  early  colonial 
documentary  collections,  annalists,  and  historians;  and  the  substance  of  them  ia  accu- 
lately  condensed  and  stated  in  Story's  Commentaries  on  the  Constitution  of  the  United 
States,  vol.   I.     Kent,  vol.  3,  571,  note.     Washburn  on  Real  Prop,  vol.  i,  p   133  {5  ed.). 

In  those  States  in  which,  by  express  legislative  enactment,  lands  have  not  been  declaird 
allodial,  while  tenure  exists  it  is  only  in  theory.  All  lands  are  supposed  to  be  held 
mediately  or  imniediately,  of  the  State,  which  lias  succeeded  by  the  Revolution  to  the 
feudal  position  of  paramount  lord,  before  that  period  occupied  by  the  crown.  Escheat  in 
most  of  the  States  is  regulated  by  statute.  In  Cornell  v.  Lamb,  3  Cowen,  653,  it  was 
declared  by  Woodworth,  J.,  that  fealty  was  not  in  fact  due  on  any  tenure  in  the  State  of 
New  York,  and  had  become  altogether  fictilioua.  In  Pennsylvania,  it  has  been  decided 
that  the  statute  of  quia  etnpiores  was  never  in  force,  and  subinfeudation  always  lawfiil; 
and  theugh  there  are  some  opinions  that  tenures  fell  with  the  Revolution,  yet  all  agree 
that  they  existed  before,  and  the  better  opinion  appears  to  be  that  they  still  exist.  The 
principles  of  the  feudal  system,  in  truth,  underlie  all  the  doctrines  of  the  common  law  in 
R^rd  to  real  estate,  and  wherever  that  law  is  recognized  recourse  mnst  be  had  to  feudal 
principles  to  understand  and  carry  out  the  common  law.  The  necesdtv  of  words  of 
limitation  in  deeds,— the  distinction  between  words  of  limitation  and  words  of  purchase, 
— the  principle  that  the  freehold  shall  never  be  in  abeyance,  that  a  remainder  must  vest 
during  the  continuance  of  a  particular  estate  or  eo  insianti  that  it  determines,  that  the 
heir  cannot  take  as  a  purchaser  an  estate  the  freehold  of  which  by  ttie  aame  deed  ia 
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The  military  tenure,  or  that  by  knight-service,  condsted  of  what  were 
reputed  the  most  free  and  honorable  services,  but  which  in  their  nature  were 
unavoidably  uncertain  in  respect  to  the  time  of  their  performance.  The 
second  species  of  tenure,  or  free  socage,  consisted  also  of  free  and  honorable 
services;  but  such  as  were  liquidated  and  reduced  to  an  absolute  cer- 
tainty. And  this  tenure  not  only  subsists  to  *this  day,  but  has  in  a  [*79 
manner  absorbed  and  swallowed  up  (since  the  statute  of  Charles  the 
Second)  almost  every  other  species  of  tenure.  And  to  this  we  are  next  to 
proceed, 

II.  Socage,  in  its  most  general  and  extensive  signification,  seems  to  denote 
a  tenure  by  any  certain  and  determinate  service.  And  in  this  sense  it  is  by 
our  ancient  writers  constantly  put  in  opposition  to  chivalry,  or  knight-ser- 
vice, where  the  render  was  precarious  and  uncertain.  (3)  Thus  Bracton;(a) 
if  a  man  holds  by  rent  in  money,  without  any  escut^  or  serjeantiy,  "id 
tenemeniunt  did  potest  socagium:"  {^)  but  if  you  add  thereto  any  royal  service, 
or  escuage,  to  any  the  smallest  amount,  '  'illuddici  poterii  feodum  militare."  (4) 
So  too  the  author  of  Fleta;(i)  ' Vx  donalionibus,  servitia  mililaria  vel  magna 
serjantia  non  continentibus,  oritur  nobis  quoddam  nomen  generate,  quod  est 
socagium." ($)  Littleton  also  (f)  defines  it  to  be,  where  the  tenant  holds 
his  tenement  of  the  lord  by  any  certain  service,  in  lieu  of  all  other  services; 
so  that  they  be  not  services  of  chivalry,  or  knight-service.  And  therefore 
afterwards  (</)  he  tells  us,  that  whatsoever  is  not  tenure  in  chivalry  is  tenure 
in  socage:(6)  in  like  manner  as  it  is  defined  by  Finch, (f)  a  tenure  to  be 
done  out  (rf  war.  The  service  must  therefore  be  certain,  in  order  to  denomi- 
nate it  socage;  as  to  hold  by  fealty  and  20J.  rent;  or,  by  homage,  fealty,  and 
201.  rent;  or,  by  homage  and  fealty  without  rent;  or  by  fealty  and  certain 
corporal  service,  as  ploughing  the  lord's  land  for  three  days;  or,  by  fealty 
only  without  any  other  service:  for  all  these  are  tenures  in  socage.  (/) 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  sorts:  free-socag^, 
where  the  services  are  not  only  certain,  but  honorable;  and  vi/iein-socage, 
where  the  services,  though  certain,  are  of  a  baser  nature.  Such  as  bold  by 
the  former  tenure  are  called  in  Glanvil,(^)  and  other  subsequent  authors,  by 
the  name  of  /iberi  sokemanni,  or  tenants  in  free-socage.  Of  this  ten- 
ure we  are  first  to  speak;  and  this,  both  in  the  *nature  of  its  service,  [*8o 
and  the  fruits  and  consequences  appertaining  thereto,  was  always  by 
much  the  most  free  and  independent  species  of  any.  And  therefore  I  cannot 
but  assent  to  Mr.  Somner's  etymol<^^  of  the  word:(A)  who  derives  it  from 

(0)  I.t,c.]6.}S.  (e)  L.147. 

|m  I.  3.  c  11,  h.  U)  Ult.  MT,  US.  U9. 

{d){118.  W  OBT«lk.i38. 

vested  in  the  ancestor. — and  v\6.-ay  more  rules  and  principles  of  very  great  practical  im- 
portance, and  tneetine  ns  at  every  turn  in  the  American  as  well  as  the  Ensiish  law  of 
real  estate, — are  all  referrible  to  a  feudal  origin.  "  The  principles  of  the  feudal  system," 
said  chief-justice  Tilghman,  "  are  go  interwoven  with  our  junapnidence  that  there  is  no 
removing  them  without  destroying  the  whole  texture."  Lyle  v.  Richards.  9  S.  &  R.  333. 
"Though  our  property  is  allodial,"  said  chief-justice  Gibson,  "yet  feudal  tenures  may 
be  said  to  exist  among  us  in  their  consequences  and  the  (jualities  which  they  originally 
imparted  to  estates;  as,  for  instance,  in  precluding  every  limitation  fonnded  on  an  abey- 
ance of  the  fee."  McCalt  v.  Neely.  3  Watts,  71.  See  Ingersoll  v.  Seijesnt,  i  Whart, 
337-  Hubley  v.  Vanhome,  7  S.  &  R.  188.  Hileman  v.  Bonsbaugh,  1  Harris,  351.-  . 
Sharswood. 


{2)  Pingrey  on  Real  Prop.  p.  35. 
(3)  ['"ftiatt ■--  -  "-'  ■ 


Siat  tenure  may  be  call^  socage."] 
"  That  shall  be  called  military  service."] 
,^,  ,."The  general  name  of  socage  arises  fton  giants  to  which  military  aervice,  or 
grand  seijeanty  is  not  incident."] 

(6)  Van  Rcnseller  v.  Smith,  rj  Barb.  (N.  Y.)  150  {1858). 


3)  t'-fi 
(5)  ["T 
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the  Saxon  appellation  soc,  which  signifies  liberty  or  privilege,  and,  being 
joined  to  a  usual  termination,  is  called  socage,  in  Latin  socagium;  dgnifying 
thereby  a  free  or  privileged  tenure,  (*)  This  etymology  seems  to  be  much 
more  just  than  that  of  our  common  lawyers  in  general,  who  derive  it  from 
soca,  an  old  Latin  word,  denoting  (as  they  tell  us)  a  plough:  for  that  in 
ancient  time  this  socage  tenure  consisted  in  nothing  else  but  services  of  hus- 
bandry, which  the  tenant  was  bound  to  do  to  his  lord,  as  to  plough,  sow,  or 
reap  for  him;  but  that  in  process  of  time  this  service  was  changed  into  an 
annual  rent  by  consent  of  all  parties,  and  that,  in  memory  of  its  original,  it 
still  retains  the  name  of  socage  or  plough-service. (^)  But  this  by  no  means 
agrees  with  what  Littleton  himself  tells  us, (/)  that  to  hold  by  fealty  only, 
without  paying  any  rent,  is  tenure  in  socage;  for  here  is  plainly  no  commu- 
tation for  plough-service.  Besides,  even  services  confessedly  of  a  military 
nature  and  original,  (as  escuage,  which,  while  it  remained  uncertain,  was 
equivalent  to  knight -service,)  the  instant  they  were  reduced  to  a  certainty 
changed  both  their  name  and  nature,  and  were  called  socage,(ff()  It  was 
the  certainly  therefore  that  denominated  it  a  socage  tenure;  and  nothing  sure 
could  be  a  greater  liberty  or  privilege,  than  to  have  the  service  ascertained, 
and  not  left  to  the  arbitrary  calls  of  the  lord,  as  the  tenures  of  chivalry. 
Wherefore  also  Britton,  who  describes  lands  in  socage  tenure  under  the  name 
oi  fraunke  /erme,{n)  tells  us,  that  they  are  "lands  and  tenements,  whereof 
the  nature  of  the  fee  is  changed  by  feofltnent  out  of  chivalry  for  certain  yearly 
services,  and  in  respect  whereof  neither  homage,  ward,  marriage,  nor  relief 

can  be  demanded. ' '  Which  leads  us  also  to  another  observation,  that 
fS  i]       if  socage  tenures  were  of  such  base  and  servile  ^original,  it  is  hard  to 

account  for  the  very  great  immunities  which  the  tenants  of  them 
always  enjoyed;  so  highly  superior  to  those  of  the  tenants  by  chivalry,  that 
it  was  thought,  in  the  reigns  of  both  Edward  I,  and  Charles  II.,  a  point  of 
the  utmost  importance  and  value  to  the  tenants,  to  reduce  the  tenure  1^ 
knight-service  to  fraunke  ferme  or  tenure  by  socage.  We  may  therefore,  I 
think,  fairly  conclude  in  favor  of  Somner's  etymology,  and  the  liberal  extrac- 
tion of  the  tenure  in  free-socage,  against  the  authority  even  of  Littleton  him- 
sdf.{7) 

«)  In  like  manner  Bkene.  In  hla  eiporfclon  of  tbe         (t)  Utt.  |  IIS^ 
Boota  law,  atle  Socage,  WIIb  ua  (bat  It  ta  "  an*  Und  (I)  )  118. 

ofboldlngof  landaquneDonr  numU  IvkU.  Jredy,"  («)  Lilt.  iW,  120. 

(7)  The  learned  judge  has  done  Mr.  Somner  tbe  honor  of  adopting  bis  derivation  of 
socage,  which  Mr.  Soniner  himself  boasts  of  aa  a  new  discovery  with  no  little  pride  and 
exultation,  Eis  appears  from  the  following  aenXeace-.-^Derivatio  forte  heec  nova  et  noslra- 
libus  adhuc  inauelita.  qui,  et  soc  quatenus  vel  aratrum  vel  saltern  vomerem  signal,  vocem 
derivare  satagunt.  Quam  male  tamen,  eorem  venid  Justus  a  me  jam  monitum  in  trac- 
lain  de  gavelkind,  cap.  4,  Somn.  Gloss.  Soca,  [This  derivation  is  perhaps  new,  and 
hitherto  unheard  of  by  our  lawyers,  who  are  very  solicitous  to  derive  the  word  from  soc, 
as  it  signifies  a  plough,  oral  least  a  ploughshare;  but  bow  erroneously,  is  with  their  leave 
shown  more  fully  in  my  treatise  on  gavellcind.]  But,  notwithstanding  this  unkeard-of 
derivation  has  found  an  able  defender  in  the  learned  commentator,  tbe  editor  is  obliged 
to  prefer  the  old  derivation,  for  tbe  following  reasons.  Our  most  ancient  writers  denve 
it  from  %oca  or  soccus,  a  plough;  and  $ock,  in  some  parts  of  tbe  north  of  England,  is  the 
common  name  for  a  ploughshare  to  this  day.     The  following  description  of  socage  is 

fiven  \iy  Bracton;— Z'ict  poterit  socagiutn  d  socco,  et  inde  Unenles  sockmanni.  eo  (fuod 
epuiati  sunt,  ut  videiur,  taniutnmodo  ad  culluram,  et  quorum  citslodia  et  maritagia  ad 
propinquiores  parentes  jure  sanguinis  perlinebant.  C.  35.  This  is  not  only  adopted 
by  Littleton  and  lord  Coke,  (Co.  Litt  86,)  who  says  that  socagium  est  servittum  socte, 
which  is  also  tbe  interpretation  given  b^  Ducange,  [voc.  Soe.;)  but  Sir  Henry  Spelman, 
whose  authority  is  high  in  feudal  antiquities,  testifies  tbat_^^Brf«M  ignobili,  plebeium 
vulgare  Gall,  fief  rolurier  nobili  opponitur,  et  proprii  dtcimus,  quod  ignoinlibus  et 
ruslicis  cotttpetit,  nulla  feudal!  privilegio  omatutn,  nos  soccagium  dtcimus.  [It  may  be 
called  socage  from  soc,  and  those  holding  under  it  sockmen,  because  they  are  only 
employed,  as  it  seems,  in  the  cultivation  of  the  land,  and  whose  wardship  ano  mairiage 
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Taking  this,  then,  to  he  the  meaning  of  the  word,  it  seems  probable  that 
the  socage  tenures  were  the  relics  of  Saxon  liberty,  retained  by  such  persons 
as  had  neither  forfeited  them  to  the  king,  nor  been  obliged  to  exchange  their 
tenure  for  the  more  honorable,  as  it  was  called,  but,  at  the  same  time,  more 
burthensome,  tenure  of  knight-service.  This  is  peculiarly  remarkable  in  the 
tenure  which  prevails  in  Kent,  called  gavelkind,  which  is  generally  acknowl- 
edged to  be  a  species  of  socage  tenure;(u)  the  preservation  whereof  inviolate 
from  the  innovations  of  the  Norman  conqueror  is  a  fact  universally  known. 
And  those  who  thus  preserved  their  liberties  were  said  to  hold  in  free  and 
common  socage. 

As  therefore  the  grand  criterion  and  distinguishing  mark  of  this  species  of 
tenure  are  the  having  its  renders  or  services  ascertained,  it  will  indude  under 
it  all  other  methods  of  holding  free  lands  by  certain  and  invariable  rents  and 
duties;  and,  in  particular,  petit  serjeanty,  tenure  in  burgage,  and  gavelkind. 

We  may  remember  that  by  the  statute  12  Car.  II.  grand  serjeanty  is  not 
itself  totally  abolished,  but  only  the  slavish  appendages  belonging  to  it:  for 
the  honorary  services  (such  as  carrying  the  king's  sword  or  Ixmner,  officiat- 
ing as  his  butler,  carver,  &c.,  at  the  coronation)  are  still  reserved.  Now, 
petit  serjeanty  b«irs  a  great  resemblance  to  grand  serjeanty;  for  as  the  one  is 
a  personal  service,  so  the  other  is  a  rent  or  render,  both  tending  to 
some  purpose  relative  to  the  king's  per*son.  Petit  serjeanty,  as  [*83 
defined  by  Littleton, (/)  consists  of  holding  lands  of  the  king  by  the 
service  of  rendering  to  him  annually  some  small  implement  of  war,  as  a  bow, 
a  sword,  a  lance,  an  arrow,  or  the  like.  This,  he  says,(;)  is  but  socage  in 
eSect:(8)  for  it  is  no  personal  service,  but  a  certain  rent:  and,  we  may  add, 
it  is  clearly  no  predial  service,  or  service  of  the  plough,  but  in  all  respects 

(0)  wriKK  au-  (p)ii»  («)ii«ft 

belong  to  their  nearest  relatioDS  by  right  of  blood.]  Glon.  voc.  Feod.  And  ioccagium 
be  explains  by  (Tai/.  roture.fie/rvturier.  Heretagesen  roture.  [Plebeian  inhcritftnces.] 
lb.  voc.  Soc. 

In  a  law  of  Edward  the  Confessor,  the  eokeinaQ  and  villein  are  dassed  together: — 
Manbote  de  villano  et  sokentan  xii  oras,  de  liberis  autem  hominibus  Hi  marcas,  [The 
compensation  for  the  death  of  a  villein  or  sockman  was  xii  ores,  bnt  for  a  freeman 
iii  marks.]  C.  12.  If  we  consider  the  nature  of  socage  tenure,  we  shall  see  no  reason 
why  it  should  have  the  pre-eminence  of  the  appellation  of  a  privileged  possession. 

Tbe  services  of  military  tenure  were  not  leu,  as  suggested  cr^  the  learned  |udge  in  the 
preceding  page,  to  the  artritmry  calls  of  the  lord.-  for,  though  it  was  uncertain  when  the 
king  would  go  to  war,  yet  the  tenant  was  certain  that  he  could  only  be  compelled  lo 
serve  forty  &y&  in  the  year:  the  service,  therefore,  was  as  certain  in  its  extent  as  that 
of  socage;  and  the  sokeman  likewise  could  not  know  beforehand  when  he  would  be 
called  upon  to  plough  the  land,  or  to  perform  other  servile  offices,  for  the  lord.  The 
tnilites  are  everywhere  distinguished  from  the  sokemanni;  and  the  wisdom  of  the  feudal 
polity  appears  m  no  view  more  strongly  than  in  this, — viz.:  that,  whilst  it  secured  a 
powerfid  army  of  wairiors,  it  was  not  improvident  of  the  culture  of  the  lands  and  the 
domestic  concerns  of  the  country.  But  nonor  was  the  invigorating  principle  of  that 
systemj  aud  it  cannot  be  imagined  that  those  who  never  gra9>ed  a  sword  nor  buckled 
on  a  coat  of  mail  should  enjoy  privileges  and  distinctions  denied  to  the  barons  and 
milites,  the  companions  of  their  sovereign.  The  sokenianni  were  indebted  only  to  their 
own  meanness  and  insignificance  for  their  peculiar  immunities.  The  king  or  lord  had 
the  profits  of  the  military  tenant's  estate  during  his  non-age,  iu  order  to  retain  a  substi- 
tute with  accoutrements  and  in  a  state  suitable  to  the  condition  of  his  tenant:  at  the 
same  time,  he  took  care  that  the  minor  was  instructed  in  the  martial  accomplishments 
of  the  age.  Bnt  they  disdained  to  superintend  the  education  of  the  sokemanni;  and,  as 
they  had  nothing  to  apprehend  from  their  opposition  and  could  expect  no  accession  of 
strength  from  their  connections,  their  marriages  therefore  were  an  ol^ect  of  indiflerence 
to  them.  Hence,  when  the  age  of  chivalry  was  gone,  and  nothing  but  its  slavery 
remained,  by  no  uncommon  vicisaitude  in  the  aflairs  of  men.  the  sokemanni  derived 
from  their  obscurity  that  independence  and  liberty  which  they  have  transmitted  to  pos> 
terity,  and  which  we  are  now  proud  to  inherit. — CheisTian. 

(8)  Pingrey  on  Real  Prop.  p.  37-    Williams  on  Real  Property,  6  ed.  laS. 
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libentm  el  commune  soatgtum:(g)  only,  being  held  of  the  king,  it  is  by  way  at 
eminence  dignified  with  the  title  of  fiarvum  serviHum  regis,  or  petit  seijeanty. 
And  magna  carta  respected  it  in  this  light  when  it  enacteid(r)  that  no  wanl- 
ship  of  the  lands  or  body  should  be  claimed  by  the  king  in  virtue  of  a  tenure 
by  petit  seijeanty. (ic) 

Tenure  in  burgage  is  described  by  Glanvil,(f)  and  is  expressly  said  by 
Littleton,(/)  to  l»  but  tenure  in  socage:  and  it  is  where  the  king  or  other 
person  is  lord  of  an  ancient  borough,  in  which  the  tenements  are  held  by  a 
rent  certain,  (m)  It  is  indeed  only  a  kind  of  town  socage;  as  common  socage, 
by  which  other  lands  are  holden,  is  usually  of  a  rural  nature.  A  borough,  as 
we  have  formerly  seen,  is  usually  distinguished  from  other  towns  by  the  right 
of  sending  members  to  parliament;  and,  where  the  right  of  election  is  by 
burgage  tenure,  that  alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is  where  houses,  or  lands  which 
were  formerly  the  site  of  houses,  in  an  ancient  borough,  are  held  of  some  lord 
in  common  socage,  by  a  certain  established  rent.  And  these  seem  to  have 
withstood  the  shock  of  the  Norman  encroachments  principally  on  account  of 
their  insignificancy;  which  made  it  not  worth  while  to  compel  them  to  an 
alteration  of  tenure;  as  an  hundred  of  them  put  together  would  scarce  have 
amounted  to  a  knight's  fee.  Besides,  the  owners  of  them,  being  chiefiy  arti- 
ficers and  persons  engaged  in  trade,  could  not  with  any  tolerable  propriety 
be  put  on  such  a  military  establishment,  as  the  tenure  in  chivalry  was.  And 
here  also  we  have  again  an  instance,  where  a  tenure  is  confessedly  in  socage, 

and  yet  could  not  possibly  ever  have  been  held  by  plough-service; 
♦83]     since  the  te*nants  must  have  been  citizens  or  burghers,  the  situation 

frequently  a  walled  town,  the  tenements  a  single  house;  so  that  none 
of  the  owners  was  probably  master  of  a  plough,  or  was  able  to  use  one,  if 
he  had  it.  The  free  socage,  therefore,  in  which  these  tenements  are  held, 
seems  to  be  plainly  a  remnant  of  Saxon  liberty;  which  may  also  account  for 
the  great  variety  of  customs,  affecting  many  of  these  tenements  so  held  in 
ancient  burgage:  the  principal  and  most  remarkable  of  which  is  that  called 
Borough  English,  ( 1 1 )  so  named  in  contradistinction  as  it  were  to  the  Norman 
customs,  and  which  is  taken  notice  of  by  GlanvilXu*)  and  by  Littleton  ;(:<:) 
viz.,  that  the  youngest  son,  and  not  the  eldest,  succeeds  to  the  burgage  tene- 
ment on  the  death  of  his  father.(i2)    For  which  I,ittleton(^)  gives  tiiis  rea- 


(0  liez- 


lap.  B.  \%)  \  169. 


(9I  T"  Free  and  common  Bocage."] 

(10)  The  tenure  of  petit  seijeanty  la  not  named  in  la  Car.  II.,  but  the  Statute  is  not 
without  its  operation  on  this  tenure.  It  being  necessarily  a  tenure  in  capiie,  thotigb  in 
efiFect  only  so  by  socage,  livery  and  primer  seisin  were  of  course  incident  to  it  on  a 
descent,  and  these  are  expressly  taken  away  by  the  statute  from  every  species  of  tenure 
in  cabite,  as  well  socage  tn  captte  as  knight's  seryice  in  capite.  But  we  apprehend  that 
in  other  respects  petit  serjeanty  is  the  same  as  it  was  before;  that  it  continues  in  denomi- 
nation, and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  which  it  only  differs 
in  name  on  account  of  its  reference  to  war.  Hat^.  and  Butl.  Co.  Litt  108.  b.  n.  1.  The 
tenure  by  which  the  grants  to  the  duke  of  Marlborough  and  the  duke  of  Wellington  for 
their  great  military  services  are  held  are  of  this  kind,  ea<^  rendering  a  small  flag  or 
ensign  ann'tally,  which  is  deposited  in  Windsor  Castle— Chitty. 

lli)See  Bac.  Abr.  and  Com.  Dig.  tit.  Borough  English.  Crue,  Dig.  i  vol.  133,  id.  3  vol. 
476.  This  r.ustom  prevailed  in  the  manors  of  Ford,  Cundover,  Wem.  and  Loppington,  in 
Staffiiidshirp;  Bishop- Hampton.  Herefordshire;  Havenham,  Sussex;  Malaen.  Esses; 
Skidby,  East  Riding,  Yorkshire;  and  some  others.— Cbitty.  Williams  on  Real  Ptod. 
6  ed.  p.  130. 

( I  J)  Custom,  if  property  pleaded  and  proved,  seems  to  be  conclusive  in  all  questions  as 
to  descent  in  borough  English.  In  Chapman  v.  Chapman  (March.  54,  pi.  Sa)  a  custom 
respecting  certain  lands  in  borough  English— that,  if  there  were  an  estate  in  fee  in  those 
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son;  because  the  younger  son,  by  reason  of  his  tender  age,  is  not  so  capable 
as  the  rest  of  his  brethren  to  help  himself.  Other  authoTs(^)  have  indeed 
given  a  much  stranger  reason  for  this  custom,  as  if  the  lord  of  the  fee  had 
anciently  a  right  of  concubinage  with  his  tenant's  wife  on  her  wedding- 
night;  and  that  therefore  the  tenement  descended  not  to  the  eldest,  but  the 
youngest  son,  who  was  more  certainly  the  o&pring  of  the  tenant.  But  I 
cannot  leam  that  ever  this  custom  prevailed  in  England,  though  it  certainly 
did  in  Scotland,  (imder  the  name  of  merchela  or  marchela,')  till  abolished  by 
Malcolm  III. (a)  And  perhaps  a  more  rational  account  than  either  may  be 
fetched  (though  at  a  sufficient  distance)  from  the  practiceof  the  Tartars;  among 
whom,  according  to  father  Duhalde,  this  custom  of  descent  to  the  youngest 
son  also  prevails.  That  nation  is  composed  totally  of  shepherds  and  herds- 
men; and  the  elder  sons,  as  soon  as  they  are  capable  of  leading  a  pastoral  life, 
migrate  from  their  father  with  a  certain  allotment  of  cattle,  and  go  to  seek  a 
new  habitation.  The  youngest  son,  therefore,  who  continues  latest  with  his 
&ther,  is  naturally  the  heir  of  his  hou.se,  the  rest  being  already  provided  for. 
And  thus  we  find  that,  among  many  other  northern  nations,  it  was  the 
custom  for  all  the  sons  but  one  to  migrate  from  the  father,  which  one 
be*came  his  heir.(i)  So  that  possibly  this  custom,  wherever  it  pre-  [*84 
vails,  may  be  the  remnant  of  Uiat  pastoral  state  of  our  British  and 
German  ancestors,  which  Csesar  and  Tacitus  describe.  Other  special  customs 
there  are  in  different  burgage  tenures;  as  that,  in  some,  the  wife  shall  been  dowed 
of  fl/^her  husband's  tenements,(c)  and  not  of  the  third  part  only,  as  at  the 
common  law:  and  that,  in  others,  a  man  might  dispose  of  his  tenements  by 

(i)  3  Hod.  Pref.  Vpodiffm.  Heialr.  c.  1.      [The  fatber  and  to  send 

(a)  Seld.  TtLotHrm.  2.1.  4T.    Btg.  Xag.H.c.  SI.  iwfty  all  bb  bodb  wbeu  groirn  op,  ezceptins  one 

(b)  Foler  cmctoi  flio*  aduttat  a  te  omtbat.  praHtr  wbo  became  hli  belr.) 
umm  ifutn  haredem  tui  jarii  nUnqaaoL     WalnTmh.  (<}  Utt.  1 165. 

lands,  thev  should  deacend  to  the  younger  son,  according  to  the  custom ;  but  if  the  estate 
was  in  tail,  they  should  descend  to  the  heir  at  conimon  law— was  held  to  be  good.  The 
cnstomai;  descent  tnsy,  in  particular  places,  be  confined  to  estates  in  fee-sitnple,  (Reeve 
V.  Malster,  W.  Jones,  37^;  and  see  Append,  to  Robins,  on  Gavelk. ;)  but  it  may  extend 
to  fee-tail,  or  any  other  inheritance.  Lord  Coke  savs,  (1  InsL  no,  b.,)  "  If  lands  of  the 
nature  of  borough  English  be  letten  to  a  man  and  his  heirs  during  the  life  of  J.  S.,  and 
the  lessee  dietb,  the  youngest  son  shall  enjoy  it"  And  in  the  same  place  he  tells  us 
"  the  customary  descent  may,  in  particular  places,  extend  to  collaterals;"  but  then  it 
must  be  specially  pleaded,  for  the  custom  is  in  most  places  confined  to  cases  of  lineal 
descent,  (Bayley  v.  Stevens,  Cro.  Jac.  198.  Reve  v.  Barrow,  Cro.  Car.  410;)  and  where 
lands  would  at'common  law  descend  to  the  issue  of  the  eldest  son  ^'tire  repmsenlationis, 
they  will,  by  the  custom  of  borongh  English,  descend  upon  the  issue  of  the  yonngesL 
Clementa  v.  Scudamore,  a  Lord  Raym,  io34i  S.  C.  i  P.  Wms.  63;  and  i  Salk,  243,  The 
conrae  of  descent  of  lands  held  in  gavelkind  or  in  borot^gh  English  cannot  be  altered  by  ' 
any  limitation  of  the  parties;  for  customs  which  go  with  the  land  and  direct  the  course 
of  inheritance  can  be  altered  only  by  parliament.  Co.  Litt  37,  a.  Jenkins  Cent,  page 
aao.  S.  P.  Dyer,  179,  b.  Roe  v.  Aistrop,  a  W.  Blacks.  1229.  2  Hale's  Hist  of  Com.  L. 
103.  But  there  is  a  great  difference  between  the  descent  of  such  land  and  the  purchase 
thereof;  for  if  upon  snch  purchase  a  remainder  be  limited  to  the  right  heir  of  the  pur- 
chaser, or  of  any  other  person,  the  heir  at  common  law  will  take  it,  and  not  the  custom- 
ary heir.  For  Uie  remainder,  being  newly  created,  could  not  be  considered  within  the 
old  custom.  Counden  v.  Clerk,  Hob.  31.  On  the  other  hand,  if  a  man  seised  in  fee  of 
lands  in  gavelkind  make  a  gift  in  tail,  or  a  lease  to  a  atianger  for  life,  with  remainder  to 
his  own  ngbt  heirs,  it  seems  all  his  sons  will  lake;  for  the  remainder,  limited  to  the  right 
heirs  of  the  donor,  is  not  a  new  purchase,  but  only  a  reversion,  which  will  follow  the  cus- 
tomary course  of  descent     Co.  Litt.  10,  a,     Chester  v.  Chester,  3  P.  Wms.  63, 

If  the  court  of  chancery  is  called  upon  to  administer  a  will  creating  an  executory  trust' 
respecting  lands  held  in  borough  English  or  gavelkind,  and  the  cestuis  ifue  trust  are  t» 
take  as  purchasers,  the  lands  will  be  directed  to  be  conveyed  not  to  heirs  according  to 
the  custom,  bnt  to  the  heirs  at  common  law.  Roberts  v.  Dixwell,  i  Atk.  6og.  StarKcy 
V.  Starkey,  7  Bac.  Abr.  179.  And  all  gavelkind  and  borough- English  lands  are  now 
devisable;  but  since  the  statute  of  frauds  (19  Car.  H.  c.  3)  the  devise  of  these,  as  of  other 
lands,  must  be  in  writing.— CHrrrv. 

See  Brigbt'B  Uuab.  and  Wife,  p.  33a 
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wiU,(«0  which,  in  general,  was  not  pennitted  after  the  conquest  till  the  reign 
of  Henry  Uie  Eighth;  though  in  the  Saxon  times  it  was  allowable,(^)  A 
pregnant  proof  that  these  liberties  of  socage  tenure  were  fragments  of  Saxoa 
liberty. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  still  stronger  argu- 
ment. It  is  universally  known  what  struggles  the  Kentish  men  made  to 
preserve  their  ancient  liberties,  and  with  how  much  success  those  struggles 
were  attended.  And  as  it  is  principally  here  that  we  meet  with  the  custom 
of  gavelkind,  (though  it  was  and  is  to  be  found  in  some  other  parts  of  the 
kingdom.X/)  we  may  fairly  conclude  that  this  was  a  part  of  those  liberties; 
agreeably  to  Mr.  Selden's  opinion,  that  gavelkind  before  the  Norman  conquest 
was  the  general  custom  of  the  r^m.(^)  The  distinguishing  properties  of 
this  tenure  are  various.  Some  of  the  principal  are  these:  i.  The  tenant  is 
of  age  sufficient  to  aliene  his  estate  by  feoffment  at  the  age  of  fifteen,  (A)  2. 
The  estate  does  not  escheat  in  case  of  an  attainder  and  execution  for  felony; 
their  maxim  being  "the  father  to  the  bough,  the  son  to  the  plough. "(') 
3.  In  most  places  he  had  a  power  of  devising  lands  by  will,  before  the  statute 
for  that  purpose  was  made.(^)     4.  The  lands  descend,  not  to  the  eldest, 

youngest,  or  any  one  son  only,  but  to  all  the  sons  together;(/)  which 
*85]     was  indeed  anciently  the   most  usual  *course  of  descent   all  over 

England, (»i)  though  in  particular  places  particular  customs  pre- 
vailed,(i3)  These,  among  other  properties,  distinguished  this  tenure  in  a 
most  remarkable  manner:  and  yet  it  is  said  to  be  only  a  species  of  a  soc^^e 
tenure,  modified  by  the  custom  of  the  country;  the  lands  being  holden  by 
suit  of  court  and  f^ty,  which  is  a  service  in  its  nature  certain,  (n)  Where- 
fore by  a  charter  of  king  John,([7)  Hubert,  archbishop  of  Canterbury,  was 

Jtl)  f  ler.  the  Teat,  reviving  onlj  In  the  private  CDMoms  of 

t)  Wrlifbt,  172.  oerttdn  plocea:  vlth  the  Kentlsb  men  akme  it  re 

/)  Stat.  »i  Ben.  VHI.  g.  29.    Kitcb,  of  Coarti,       mainedlnylolBleuidenUie.] 


t,  fitquai*  et 


th]  Lamb.  Puvmb.  014. 


smpta,  »«i  , 

_.  ..luf  oifW  poiKo  n. 

-.  if  MlufB  iaieffra  d  invCotala  rvmonctt 

AtiaiaL  L  i.  c.  t.  [It  wu  general  and  cuMomary 
thnnufli  the  whole  Iclnnloin  before  the  arrival  of 
the  Duke ;  alterwaids  tbii  lenuie  waa  aboliilied  wllb 


(i3)Seein  general  Robinson  on  Gavelkind;  Bac  Abr.  and  Com.  Dig.  tit.  GavelkiDd; 
Crii.  Dig.  I,  i^,  133,  144,  3,  541,  3.  475,  499;  Peame's  Con.  Rem.  154;  Preston  on  Con- 
veyancing, I  voL  187,  390;  H.  Chitty  on  Descents,  index,  tit  Gavelkind. 

The  b^  historians  show  that  the  Kentish  men  owed  what  the  learned  commen- 
r  calls  the  preservation  of  their  ancient  liberties  not,  as  supposed  by  him,  to  their 


patently  i 
kind,  A. 


/  spontaneous  autnnismon  to  hia  authority- 
kind,  A. 

But  if  tenant  in  gavelkind,  being  indicted  for  felony,  absent  himself  and  is  outlawed, 
after  proclamation  made  for  him  in  the  county,  (or  if  formerly  he  had  taken  sanctuary, 
and  had  abjured  the  realm,)  his  heir  shall  reap  no  benefit  by  the  custom,  but  the  lands 
shall  escheat  to  the  lord;  and  the  king  shall  have  year  day  and  waste  in  them,  if  holden 
of  another,  in  like  manner  as  the  common  law  directs  as  to  lands  which  are  not  snt^ect 
to  the  custom  of  gavelkind,     Rob.  Gav.  229, 

Gavelkind  and  borough  English,  being  customs  already  acknowledged  by  law,  need 
not  be  pleaded;  it  is  sufficient  to  show  that  the  lands  are  affected  and  regulated  by  the 
same:  but  all  other  private  customs  must  he  pleaded,  H.  Chitty  on  Descents,  i6a.  It  is 
also  proper  to  observe  that  there  cannot  be  any  ancient  descent  with  respect  to  tithes, 
because  laymen  were  incapable  of  holding  them  before  tbe  dissolution  of  the  monasteries. 
See  Doe,  dem,  Lushington  v.  Bishop  of  LlandafF,  2  New  R.  491,  where  a  rectory  in  Kent, 
formerly  belonging  to  one  of  the  dissolved  monasteries,  having  been  granted  by  Hen. 
Vltl.  to  a  layman,  to  be  holden  in  fee  by  knight-service  in  capile,  it  was  held  that  the 
lands  were  descendible  according  to  tbe  custom  of  gavelkind,  but  the  tithes  according  to 
the  common  law.     See  also  H.  Chittv's  Descents,  20a. — Chittv. 

Tiedeman  on  Real  Prop.  1  ed.  p.  666.     Williams  on  Real  Prop,  2  ed.  p.  128. 
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authorized  to  exchange  the  gavelkind  tenures  holden  of  the  see  of  Canterbury 
into  tenures  by  knighfs  service;  and  by  statute  31  Hen,  VIII.  c,  3,  for 
disgavelling  the  lands  of  divers  lords  and  gentlemen  in  the  county  of  Kent, 
they  are  directed  to  be  descendible  for  the  future  like  other  lands  which  were 
never  holden  by  service  of  socage.  Now,  the  immunities  which  the  tenants  in 
gavelkind  enjoyed  were  such  as  we  cannot  conceive  should  be  conferred  upon 
mere  ploughmen  and  peasants;  &om  all  which  I  think  it  sufficiently  clear 
that  tenures  in  free  socage  are  in  general  of  a  nobler  original  than  is  assigned 
by  Littleton,  and  after  him  by  the  bulk  of  our  common  lawyers. 

Having  thus  distributed  and  distinguished  the  several  species  of  tenure  in 
free  socage,  I  proceed  next  to  show  that  this  also  partakes  very  strongly  of 
the  feodal  nature.  Which  may  probably  arise  from  its  ancient  S^on 
original;  since  (as  was  before  observed)  {_p)  feuds  were  not  unknown  among 
the  Saxons,  though  they  did  not  form  a  part  of  their  military  policy,  nor 
were  drawn  out  into  such  arbitrary  consequences  as  among  the  Normans. 
It  seems  therefore  reasonable  to  imagine,  that  socage  tenure  exisied  in  much 
the  same  state  before  the  conquest  as  after;  that  in  Kent  it  was  preserved 
with  a  high  hand,  as  our  histories  inform  us  it  was;  and  that  the  rest  of  the 
socage  tenures  dispersed  through  England  escaped  the  general  fate  of  other 
property,  partly  out  of  favor  and  affection  to  their  particular  owners,  and 
partly  from  their  own  insignificancy;  since  I  do  not  apprehend  the  number 
of  socage  tenures  soon  after  the  conquest  to  have  been  very  consider- 
able, nor  their  value  by  any  means  large;  till  by  successive  *charters  [*86 
of  enfranchisement  granted  to  the  tenants,  which  are  particularly 
mentioned  by  Britton,(y)  their  number  and  value  began  to  swell  so  lar,  as 
to  make  a  distinct,  and  justly  envied,  part  of  our  English  tenuies. 

However  this  may  be,  the  tokens  of  their  feodal  original  will  evidently 
appear  from  a  short  comparison  of  the  incidents  and  consequences  of  socage 
tenure  with  those  of  tenure  in  chivalry;  remarking  their  agreement  or  differ- 
ence as  we  go  along. 

t.  In  the  first  place,  then,  both  were  held  of  superior  lords;  one  of  the 
king,  either  immediately,  or  as  lord  paramount,,  and  (in  the  latter  case)  of  a 
subject  or  mesne  lord  between  the  king  and  his  tenant.  ( 14) 

2.  Both  were  subject  to  the  feodal  return,  render,  rent,  or  service  of  some 
sort  or  other,  which  arose  from  a  supposition  of  an  original  grant  from  the 
lord  to  the  tenant.  In  the  military  tenure,  or  more  proper  feud,  this  was 
from  its  nature  uncertain,  in  socage,  which  was  a  feud  of  the  improper  kind, 
it  was  certain,  fixed,  and  determinate,  (though  perhaps  nothing  more  than 
bare  fealty,)  and  so  continues  to  this  day. 

3.  Both  were,  fix>m  their  constitution,  universally  subject  (over  and  above 
all  other  renders)  to  the  oath  of  fealty,  or  mutual  bond  of  obligation  between 
the  lord  and  tenant,  (r)  Which  oath  of  fealty  usually  draws  after  it  suit  to 
the  lord's  court.  And  this  oath  every  lord,  of  whom  tenements  are  holden 
at  this  day,  may  and  ought  to  call  upon  his  tenants  to  take  in  his  court- 
baron;  if  it  be  only  for  the  reason  given  by  Littleton,  (j)  that  if  it  be  neglected, 
it  will  by  long  continuance  of  time  grow  out  of  memory  (as  doubtless  it 
frequently  hath  done)  whether  the  land  be  holden  of  the  lord  or  not;  and  so 
he  may  lose  his  seignory,  and  the  profit  which  may  accrue  to  him  by  escheats 
and  other  contingencies.  (0 

iq)  C.  M.  /eod.  I.  2,  L  7.    [11  Is  cblpSf  lo  be  taken,  lest  ttta 

(rl  Mil.  tj  117,  ISl.  right  of  the  lord  fie  reDdered  douttful  and  obscuntd 

(I)  Lilt,  i  lao.  by  length  or  [ime.] 
(t)  Eo  mozfnw  jmabtndum  at,  ne  dtiMuin  reddoftir 
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4.  The  tenure  in  socage  was  subject,  of  common  right,  to  aids  for 
♦87]  knighting  the  son  and  marrying  the  eldest  daugh*ter,(«)  which  were 
fixed  by  the  statute  of  Westm,  i,  c.  36  at  20J.  for  every  20/.  per  annum 
90  held,  as  in  knight-service.  These  aids,  as  in  tenure  by  chivalrj-,  were 
originally  mere  benevolences,  though  afterwards  claimed  as  matter  of  right; 
but -were  all  abolished  by  the  statute  12  Car,  11.(15) 

5.  Relief  is  due  upon  socage  tenure,  as  well  as  upon  tenure  in  chivalry;  but 
the  manner  of  taking  it  is  very  different.  The  relief  on  a  knight's  fee  was 
5/.,  or  one  quarter  of  the  supposed  value  of  the  land;  but  a  socage  relief  is 
one  year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be  the  same 
either  great  or  small, (i6)Ca')  and  therefore  Bracton(ji)  will  not  allow  this  to 
be  properly  a  relief,  but  qiiadam  prastatio  loa>  relevii  in  recognitiontm 
domini.{yj)  So  too  the  statute  28  Edw.  I.  c.  i  declares  that  a  free  sokeman 
shall  give  no  relief,  but  shall  double  his  rent  after  the  death  of  his  ancestor, 
according  to  that  which  he  bath  used  to  pay  his  lord,  and  shall  not  be  grieved 
about  measure.  Reliefs  in  knight-service  were  only  payable  if  the  heir  at 
the  death  of  his  ancestor  was  of  full  age:  but  in  socage  they  were  due  even 
though  the  heir  was  under  age,  because  the  lord  has  no  wardship  over  him.  (>) 
The  statute  of  Charles  II.  reserves  the  reliefs  incident  to  socage  tenures;  and 
therefore,  wherever  lands  in  fee-simple  are  holdeu  by  a  rent,  relief  is  still  due 
of  common  right  upon  the  death  of  a  tenant,  (^) 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants  in  capUe,  asw^ 
as  to  those  by  knight-service. («)  But  tenancy  in  capiU  as  well  as  primer 
seisins  are,  among  the  other  feodal  burthens,  entirely  abolished  by  the  statute. 

7.  Wardship  isalsoincidenttotenureinsocage;  but  of  a  nature  very  differ- 
ent from  that  incident  to  knight-service.  For  if  the  inheritance  descend 
to  an  in&nt  under  fourteen,  the  wardship  of  him  does  not,  nor  ever  did, 

belong  to  the  lord  of  the  fee;  because  in  this  tenure,  no  military  or 
*88]     *other  personal  service  being  required,  there  was  no  occasion  for  the 

lord  to  take  the  profits  in  order  to  provide  a  proper  substitute  for  his 
iaiant  tenant;  but  his  nearest  relation  (to  whom  the  inheritance  cannot 
descend)  shall  be  his  guardian  in  socage,  and  have  the  custody  of  his  land 
and  body  till  he  arrives  at  the  age  of  fourteen.  The  guardian  must  be  such 
a  one  to  whom  the  inheritance  by  no  possibility  can  descend, (18)  as  was  folly 

In)  Co.  litt.  91.  (y)  LItt  1 1Z7. 

)»)  LIU.  I  V3A.  (i)  i  Lev.  14S. 

(I)  I,  2, 0.  87. 1  B,  (a)  Co.  UU.  77. 

(  is)  Fowler's  Hiat  Law  Real  Prop.  p.  33.     i  Pingrey  on  Real  Prop.  p.  35. 
1 16)  See  Williamaon  Real  Prop.  p.  132  (6  ed,). 

(17)  [A  certain  prsstadon  (sum  of  money)  instead  of  a  relief,  as  an  acknowledgment 
of  the  lord.] 

(18)  In  re  Bull.  45  Barb.  (N.  Y.)  340  (1865).    Schonler's  Dom.  Rel.  p.  403  (3  ed  1883). 
Mr.  Hai^grave,  in  hia  5th  note  to  Co.  Litt.  88,  b,,  intimates  that  this  rule  should  be 

confined  to  possibility  of  itnmediaU  descent.  If  this  be  not  so,  supposing'  an  infant  i^re 
entitled  to  lands  and  his  father  living,  the  father  miebt  be  deprived  of  the  guardian- 
ship; for  the  infant's  heir  might  be  a  person  to  whom  the  father  might  be  heir. 

The  guardianship  of  a  father,  by  the  English  law,  (which,  in  this  instance,  is  founded 
on  the  law  of  nature, )  continues,  with  respect  to  his  son  and  heir-apparent,  till  that  son 
attain  the  age  of  twenty-one  years;  but  it  so  continues  with  respect  to  the  custody  of  the 
body  only.  The  King  v.  Thorp,  Comyns,  38,  S.  C.  Carth.  386.  According  to  the  strict 
laoguat^e  of  our  law,  an  heir-apparent  alone  can  be  thesubject  of  guardianship  by  nature. 
Ratcliffe'a  case,  3  Rep.  38.  But  this  technical  construction  must  not  lead  us  to  conclude 
that  parents  have  not  any  right  to  the  custody  of  their  other  children;  for  our  law  gives 
the  custody  of  them  to  their  parents  till  the  age  of  fourteen  by  the  guardianship  of  nur- 
ture. S.  C.  And  the  statute  of  la  Charles  II.  c.  34  empowers  a  father,  though  himself 
under  twenty-one,  by  deed  or  will  attested  by  two  witnesses,  to  appoint  guardians  to  all 
his  children  under  twenty-one,  and  unmarried  at  his  decease,  or  born  after;  such  guar- 
dianship to  last  till  the  children  attain  the  age  of  twenty-one,  or  for  any  less  time,  and 
the  appointment  to  be  effectual  against  all  claiming  as  guardians  in  socage  or  otherwise, 
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-  explained,  together  with  the  reasons  for  it,  in  the  former  book  of  these  com- 
meutaiies.(i)  At  fourteen  this  wardship  in  socage  ceases;  and  the  heir  may 
oust  the  guardian  and  call  him  to  account  for  the  rents  and  profits;(i:)  for  at 
this  age  tiie  law  supposes  him  capable  of  choosing  a  guardian  for  himself.(i9) 
It  was  in  this  particular  of  wardship,  as  also  in  that  of  marriage,  and  in  the 
certainty  of  the  render  of  service,  that  the  socage  tenures  had  so  much  the 
advantage  of  the  military  ones.  But  as  the  wardship  ceased  at  fourteen, 
there  was  this  disadvantage  attending  it, — that  young  heirs,  being  left  at  so 
tender  an  age  to  choose  their  own  guardians  till  twenty-one,  might  make  an 
improvident  choice.  Therefore,  when  almost  all  tl^e  lands  in  the  kingdom 
were  turned  into  socage  tenures,  the  same  statute,  13  Car.  II.  c,  24,  enacted 
that  it  should  be  in  the  power  of  any  father,  by  wilt,  to  appoint  a  guardian 
till  his  child  should  attain  the  age  of  twenty-one.  (20)  And  if  no  such  ap- 
pointment be  made,  the  court  of  chancery  will  frequenUy  interpose,  and  name 
a  guardian,  to  prevent  an  infant  heir  from  improvidently  exposing  himself 
to  ruin. 

8.  Marriage,  or  the  valor  Marilagii,  {21)  was  not  in  socage  tenure  any  per- 
quisite or  advantage  to  the  guardian,  but  rather  the  reverse.  For,  if  the  guar- 
dian married  his  ward  under  the  age  of  fourteen,  he  was  bound  to  account  to 
the  ward  for  the  value  of  the  marriage.even  though  he  took  nothing  for  it.unless 
he  married  him  to  advantage,  (rf )  For  the  law  in  favor  of  infants  is  always 
jealous  of  guardians,  and  therefore  in  this  case  it  made  them  account,  not 
only  for  what  they  did,  but  also  for  what  they  might,  receive  on  the  in- 
fant's behalf;  *lest  by  some  collusion  the  guardian  should  have  received  [*89 
the  value  and  not  brought  it  to  account;  but  the  statute  having  de- 
stroyed all  values  of  marriages,  this  doctrine  of  course  hath  ceased  with  them. 
At  fourteen  years  of  age  the  ward  might  have  disposed  of  himself  in  marriage, 
without  any  consent  of  his  guardian,  till  the  late  act  for  preventing  clandes- 
tine marriages.  These  doctrines  of  wardship  and  marriage  in  socage  tenure 
were  so  diametrically  o|^>osite  to  those  in  knight-service,  and  so  entirely  agree 
with  those  parts  of  king  Edward's  laws  that  were  restored  by  Henry  the 

(»)  Book  L  pue  4ei.  (d )  Utt.  j  US. 

\t\  IJtt.  I IZL    Co.  UH.  W, 

the  testamentary  gnardian  having  the  custody  not  only  of  the  children's  persons,  but  of 
their  estate,  boUv  real  and  personal. 

Thus  it  seems  a  father  may,  by  will,  delegate  to  any  stranger  whom  he  chooses  to  select 
a  mnch  more  extensive  power  than  the  letter  of  the  taw  gives  to  himself  whilst  he  lives; 
for  the  guardiaDship  of  nurture,  as  we  have  jtist  seen,  expires  at  the  same  time  as  guar- 
dianship in  socage  does, — namely,  when  the  infant  attains  the  age  of  fourteen. 

There  is  no  sort  of  doubt  that  the  court  of  chancery,  representing  the  king  as  parens 
patria^  has  a  jurisdiction  now  perfectly  established  to  control  the  right  of  a  father  to  the 
poascBBion  of  hia  child  whenever  the  welfare  of  the  child  imperatively  requires  so  strong 
a  measure.  In  the  words  of  lord  Eldon,  "  The  court  has  interposed  in  many  instances 
of  this  sort;  but  the  application  is  one  of  the  most  serious  and  important  nature.  The 
interposition  of  the  court  stands  upon  principles  which  it  ought  not  to  put  into  opera- 
tion without  keeping  in  view  all  the  feelings  of  a  parent's  heart  and  all  the  principles  of 
the  common  law  with  respect  to  a  parent's  rights.  ^  Wellesley  v.  The  Duke  of  Beaufort, 
I  Russ.  19;  and  see  Lyons  v.  Eleakin,  Jacob's  Rep.  462.  Shelley  v.  Westbrooke,  ibid. 
366.  De  Manneville  v.  De  Maniieville,  10  Ves.  61.  Whitfield  v.  Hales,  13  Ves.  493.  In 
the  reports  of  the  cases  cited,  most  of  the  other  instances  in  which  the  jurisdiction  in 
question  has  been  exercised  are  adverted  to;  and  whoever  examines  them  will  find  that 
thepower  has  been  wielded  by  considerate  hands. 

The  control  of  the  court  of  chancery  over  the  property  of  infants  who  are  made  its 
wards  is  of  course  absolute;  and  many  statutes  (the  tnarriage  acts  and  others )_  in  effect 
recognize  the  chancellor  as  the  constitutional  depositary  of  that  part  of  the  king's  pre- 
rogative or  paternal  duty  (whichever  it  may  most  properly  be  called)  which  cot^iits  of 
the  guardianship  of  his  infant  subjects. — Chittv. 

1 19)  Williams  on  Real  Prop,  3  ed.  p.  133. 

(30)  State  V.  Reuff,  39  W.  Va,  759  (1887). 

(31)  [The  value  of  the  mairiage.] 
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Fiist's  charter,  as  might  alone  convince  us  that  socage  was  of  a  higher 
original  than  the  Norman  conquest. 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands  holden  of  the  king 
in  capile  by  socage  tenure,  as  well  as  in  case  of  tenure  by  Icnight-service:  for 
the  statutes  that  relate  to  this  point,  and  Sir  Edward's  Coke's  comment  on 
them,(f)  speak  generally  of  all  tenants  in  capile,  without  making  any  dis- 
tinction: but  now  all  fines  for  alienation  are  demolished  by  the  statute  oi 
Charles  the  Second. 

10.  Escheats  are  equally  incident  to  tenure  in  socage,  as  they  were  to 
tenure  by  knight-service;  except  only  in  gavelkind  lands,  which  are  (as  is 
before  mentioned)  subject  to  no  escheats  for  felony,  though  they  are  to 
escheats  for  want  of  heirs,  (/) 

Thus  much  for  the  two  grand  species  of  tenure,  under  which  almost  all  the 
free  lands  of  the  kingdom  were  holden  till  the  restoration  in  1660,  when  the 
former  was  abolished  and  sunk  into  the  latter;  so  that  the  lands  of  both  sorts 
are  now  holden  liy  one  universal  tenure,  of  free  and  common  socage. 

The  other  grand  division  of  tenure,  mentioned  by  Bracton,  as  cited  in  the 
preceding  chapter,  is  that  of  vilUnage.  as  contradistinguished  from  liberum 
lenemenlum,  or  frank  tenure.  Andthis  (we  may  remember)  he  subdivided 
into  two  classes,  pure  and  privileged  villenage,  from  whence  have  arisen  two 

other  species  of  our  modem  tenures. 
♦90]         *III.  From  the  tenure  of  pure  villenage  have  sprung  our  present 
copyhold  tenures,  or  tenure  by  copy  of  court-roll  at  the  will  of  the  lord: 
in  order  to  obtain  a  clear  idea  of  which,  it  will  be  previously  necessary  to  take 
a  short  view  of  the  original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  constitution,  though  per- 
haps different  a  little  in  some  immaterial  circumstances  from  those  that  exist 
at  this  day;(^)  just  as  we  observed  of  feuds,  that  they  were  partly  known  to 
our  ancestors,  even  before  the  Norman  conquest.  A  manor,  manerium,  a 
manendo,(2^}  because  the  usual  residence  of  the  owner,  seems  to  have  been  a 
district  of  ground  held  by  lords  or  great  personages;  who  kept  in  their  own 
hands  so  much  land  as  was  necessary  for  the  use  of  their  families,  which 
were  called  ierra  dominicales,  or  demesne  lands,  being  occupied  by  the  lord,  or 
dominus  manerii,^!^)  and  his  servants.  Theother,  or  tenemental,  lands  they 
distributed  among  their  tenants;  which,  from  the  different  modes  of  tenure, 
were  distinguished  by  two  different  names.  First,  book-land,  or  charter- land, 
which  was  held  by  deed  under  certain  rents  and  free  services,  and  in  effect 
differed  nothing  from  the  free-socage  lands;(A)  and  from  hence  have  arisen 
most  of  the  freehold  tenants  who  hold  of  particular  manors,  and  owe  suit  and 
service  to  the  same.  The  other  species  was  called  folk-land,  which  was  held 
by  no  assurance  in  writing,  but  distributed  among  the  common  folk  or  peo- 
ple at  the  pleasure  of  the  lord,  and  resumed  at  his  discretion;  being  indeed 
land  held  in  villenage,  which  we  shall  presently  describe  more  at  large.    The 

(«)  1  Inst,  78.    2  IdM.  68,  8*.  87.  (pi  Co.  Cop.  »  2  Uid  W. 

(/)  Wright,  aid  (K)  Co.  Cop.  Vs. 

(32)  [From  remaining.] 

(1^)  [The  lord  of  the  maoor.J  See  Boyd  v.  Dowie,  65  Barb.  (N.  V.)  244  (187a). 
Williams  on  Real  Prop.  p.  119  (6ed.). 

"     "■"'    -    '---."■-) 

h  brings  il 

to  guide,  as  most  agreeing  with  the  nature  of  a  manor,  all  the  tenants  of  which  were 
under  the  guidance  of  the  lord  thereof.  Lord  Coke  held  this  etymology  most  probable, 
becau.^  (he  says)  a  manor  signifies  the  jurisdiction  and  royalty  incorporate,  rather  than 
the  land  or  scite.  Whatever  the  derivation  of  the  word  may  be,  it  is  certain  that  the 
jurisdiction  was,  as  our  author  himself  informs  ns,  at  least  as  essential  to  the  conatitudoii 
of  a  manor  (or  lordship,  or  barony )  as  a  mansion-house  ever  was,— Chittv. 
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residue  of  the  manor,  being  uncultivated,  was  termed  the  lord's  waste,  and 
served  for  public  roads,  aud  for  common  or  pasture  to  the  lord  and  his 
tenants.  Manors  were  formerly  called  t»ronies,  as  they  are  still  lordships: 
and  each  lord  or  baron  was  empowered  to  hold  a  domestic  court,  called  the 
court-baron,  for  redressing  misdemesnors  and  nuisances  within  the  manor, 
and  for  settling  disputes  of  property  among  the  tenants.  This  court 
is  an  inseparable  ingredient  of  every  manor;  and  if  the  number  *of  p'gi 
suitors  should  so  fail  as  not  to  leave  sufficient  to  make  a  jury  or 
homage,  that  is,  two  tenants  at  least,  the  manor  itself  is  lost.(24) 

In  the  early  times  of  our  legal  constitution,  the  king's  greater  barons,  who 
had  a  large  extent  of  territory  held  under  the  crown,  granted  out  frequently 
smaller  manors  to  inferior  persons  to  be  holden  of  ttiemselves;  which  do 
therefore  now  continue  to  be  held  under  a  superior  lord,  who  is  called,  in  such 
cases,  the  lord  paramount  over  all  these  manors;  and  his  seignory  is  fre- 
quently termed  an  honor,  not  a  manor,  especially  if  it  hath  belonged  to  an 
ancient  feodal  baron,  or  hath  been  at  any  time  in  the  hands  of  the  crown. 
In  imitation  whereof,  these  inferior  lords  began  to  carve  out  and  grant  to 
others  still  more  minute  estates,  to  be  held  as  of  themselves,  and  were  so  pro- 
ceeding downwards  in  infinitum:{2^)  till  the  superior  lords  observed,  that  by 
this  method  of  subinfeui^don  they  lost  all  their  feodal  profits  of  wardships, 
marriages,  and  escheats,  which  fell  into  the  hands  of  these  mesne  or  middle 
lords,  who  were  the  immediate  superiors  of  the  terre-tenant,  or  him  who 
occupied  the  land:  and  also  that  the  mesne  lords  themselves  were  so  im- 
poverished thereby,  that  they  were  disabled  from  performing  their  services  to 
their  own  sujieriors.  This  occasioned,  first,  that  provision  in  the  thirty- 
second  chapter  of  magna  carta,  9  Hen.  III. ,  (which  is  not  to  be  found  in  the 
first  charter  granted  by  that  prince,  nor  in  the  great  charter  of  king  John, Xi") 
that  no  man  should  either  [i^ve  or  sell  his  land,  without  reserving  sufRcient 
to  answer  the  demand  of  his  lord;  and  afterwards  the  statute  of  Westm.  3,  or 
quia  emptores, (26)  iS  Edw.  I.  c.  i,  which  directs  tha<,  upon  all  sales  or 
feoffments  of  land,  the  feoffee  shall  hold  the  same,  n'  t  of  his  immediate 
feofibr,  but  of  the  chief  lord  of  the  fee,  of  whom  such  ieoffor  himself  held 
it.  But  these  provisions  not  extending  to  the  king's  own  tenants  in  cafiite, 
the  like  law  concerning  them  is  declared  by  the  statutes  of  prerogaiiva  regis, 
17  Edw.  II.  c.  6,  and  of  34  Edw.  III.  c.  15,  by  which  last  all  subin- 
feudations, previous  to  the  reign  of  king  *Kdward  I.,  were  confirmed,  [^92 
but  aU  subsequent  to  that  period  were  left  open  to  the  king's  preroga- 
tive. And  from  hence  it  is  clear,  that  all  manors  existing  at  this  day,  must 
have  existed  as  early  as  king  Edward  the  First;(27)  for  it  is  essential  to  a 
«)  Bee  tke  OxIOid  «dltlciiu  ol  the  cbuten. 

(24)  Thej  must  be  two  freeholden,  holding  of  the  manor  subject  to  escheat.  3  T.  R. 
447.  Bro.  Abr.  tit.  Cause  a  remover,  plec.  pi.  35.  A  tnanor  bj  reputation,  bnt  which 
has  ceased  to  be  a  legal  manor,  by  defect  of  suitors  to  the  court,  may  yet  retain  some  of 
its  privileges,  as  a  preserve  for  game,  and  the  lord  may  still  appoint  a  gamekeeper.     10 


,  359.    Watkins  on  CopyhoU,  3  ed.  21,  aa.— Chitty. 

I  as)  [Without  limit.] 

[36)  [Because  purchaaeis.]  People  v.  Livingstone,  8  Barb.  (N.  Y.]  281,  1850. 
Greenhood's  Pub.  Pol.  in  Law  of  Cont,  p.  609.  The  statute  has  two  aspects,  one  in  so  fer 
as  it  enables  the  tenant  to  alienate;  the  other  in  so  far  as  it  disables  him  from  creating^ 
novo  a  tenure  in  fee  simple  to  be  held  of  himself.  The  statute  did  not  enable  the  tenants 
M  d^Vf  to  alienate  as  against  the  crown;  and  tn  this  sense  it  may  be  said  that  the  statute 
did  not  extend  to  the  tenants  in  eapite,  tboogb  it  would  be  more  strictly  correct  to  say, 
that  the  statute  did  not  extend  to  the  crown.  Challis  Law  of  Real  Prop.  p.  30  (3  ed. 
1893).  The  manorial  tenures  which  were  granted  in  the  colony  of  New  York  conld  not 
have  existed  if  the  statute  of  quia  emplores  had  extended  to  that  province.  Depeyster  v. 
Michael,  3  Seld.  (N.  Y. )  499  (1853).     See  Fowler's  Hist.  Law  of  Real  Prop.  p.  36. 

(37)  Tlte  inference  may,  perhaps,  be  too  hasty,  that  all  manors  have  exiat^  as  early  as 
king  Edward  the  first.    Charters  have  been  granted  by  the  crown,  and  confirmed  by  par- 


>v  Google 


92-93  OP  THE   RIGHTS  [Book  II 

maDor  that  there  be  tenants  who  hold  of  the  lord;  and  by  the  operation  of 
these  statutes,  no  tenant  in  capite  since  the  accesdon  of  that  prince,  and  no 
tenant  of  a  common  lord  since  the  statute  of  quia  emptores,  could  create  any 
new  tenants  to  hold  of  himself. 

Now,  with  regard  to  the  folk-land,  or  estates  held  in  villenage,  this  was  a 
species  of  tenure  neither  strictly  feodal,  Norman,  nor  Saxon;  but  mixed  and 
compounded  of  them  alL:(£)  and  which  also,  on  account  of  the  heriots  that 
usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its  composition. 
Under  the  Saxon  government  there  were,  as  Sir  William  Temple  speaks,  (/) 
a  sort  of  people  in  a  condition  of  downright  servitude,  used  and  employed  in 
the  most  servile  works,  and  belonging,  haih  they,  their  children  and  effects, 
to  the  lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it.  These 
seem  to  have  been  those  who  held  what  was  called  the  folk -land,  from  which 
they  were  removable  at  the  lord's  pleasure.  On  the  arrival  of  the  Normans 
here,  it  seems  not  improbable  that  they,  who  were  strangers  to  any  other 
than  a  feodal  state,  might  give  some  sparks  of  enfranchisement  to  such 
wretched  persons  as  fell  to  their  share,  by  admitting  them,  as  well  as  others, 
to  the  oath  of  fealty;  which  conferred  a  right  of  protection,  and  raised  the 
tenant  to  a  kind  of  estate  superior  to  downright  slavery,  but  inferior  to  every 
other  condition,  (m)  This  they  called  villenage,  and  the  tenants  villeins, 
either  from  the  word  vilis,(^2^)  or  else,  as  Sir  Edward  Coke  tells  us,(m)  a 
villa;  because  they  lived  chiefly  in  villages,  and  were  employed  in  rustic 
works  of  the  most  sordid  kind:  resembling  the  Spartan  hdoles,  to  whom 
alone  the  culture  of  the  lands  were  consigned;  their  rugged  masters,  like  our 
northern  ancestors,  esteeming  war  the  only  honorable  employment  of  man- 

kmd. 
*93]         *These   villeins,  belonging    principally  to  lords  of  manors,  were 

either  villeins  regardant,  that  is,  annexed  to  the  manor  or  land:  or 
else  they  were  in  gross,  or  at  large,  that  is,  annexed  to  the  person  of  the  lord 
and  transferable  by  deed  from  one  owner  to  another,  (o)  (29)  They  could  not 
leave  their  lord  without  his  permission,  but  if  they  ran  away,  or  were  pur- 
loined from  him,  might  be  claimed  and  recovered  by  action,  like  beasts  or 
other  chattels.  They  held  indeed  small  portions  of  land  by  way  of  sustain- 
ing themselves  and  families;  but  it  was  at  the  mere  will  of  the  lord,  who 
might  dispossess  them  whenever  he  pleased;  and  it  was  upon  villein  services, 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  demesnes,  and  any 
other  the  meanest  offices:(/)  and  their  services  were  not  only  base,  but  un- 
certain both  as  to  their  time  and  quantity,  (y)  A  villein,  in  short,  was  in 
much  the  same  state  with  us,  as  lord  Molesworth(r)  describes  to  be  that  of 
the  boors  in  Denmark,  and  which  Stiemhook  (_s)  attributes  also  to  the  traals 
or  slaves  in  Sweden;  which  confirms  the  probability  of  their  being  in  some 
degree  monuments  of  the  Danish  tyranny.  A  villein  could  acquire  no  prop- 
erty either  in  lands  or  goods:  but,  if  he  purchased  either,  the  lord  might 


(»)  Wriitht.  aiB. 
(I)  Id  trod.  HM.  B 

J<B)  WrlRht,  217, 


... .'enlng  or  one  day  wnal 

1 181.                                                            mnrrow,  but  dull  alwayi  tw  tu 
I  IT*  ■"  ' 


1  InR,  116. 
(01  UlL  i  181. 

&)  lbld.|172.  , 

(a)  lUe  qui  tenet  in  vfiZetuvrfo  faei^  guiajvid  ei  prv  (r)  C.  8. 

eeptumfiiait,  nee  tdrt  diiiet  lero  quid  facert  tUbet  ta  (i)  Dejiirttaeonim,L  2,0.4. 

Ijament,  empowering  subjects  to  create  nrnnoiB  since  thaC  date.  There  can  be  no  doubt 
that  if  aided  by  the  confinuation  of  parliament,  a  charter  authorizing  the  creation  i/^MOiv 
of  manors  in  England  would  be  valid.  Nor  is  it  clear  that  such  confinnation  is  necessary. 
Lord  Coke  affirms  that  the  statute  may  be  dispensed  with,  by  consent  or  the  crown  and 
all  the  mesne  lords.    (Co.  Litt  98  b.  a  Inst.  501. )    Challis  Law  of  Real  Prop. ,  p.  3  .(a  ed. 

'%»  [Vile.] 
(39)  Mr,  Paul  Vinogradoffbosconclasively  shown  that  there  was  no  distmction  between 
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enter  upon  them,  oust  the  villein,  and  seize  them  to  hts  own  use,  unless  he 
contrived  to  dispose  of  them  again  before  the  lord  had  seized  them;  for  the 
lord  had  then  lost  his  opportunity.  (/) 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  villein  presumed 
to  marry  his  daughter  to  any  one  without  leave  from  the  lord,(H)  and,  by 
the  common  law,  the  lord  might  also  bring  an  action  against  the  husband 
for  dami^es  in  thus  purloining  his  property. (ic)  For  the  children  of 
villeins  were  also  in  the  same  state  of  bondage  with  their  pa*rents;  [*94 
whence  they  were  called  in  Latin,  nativi,  which  gave  rise  to  the 
female  appdlation  of  a  villein,  who  was  called  a  nei/e.  {x)  In  case  of  a  mar- 
riage between  a  freeman  and  a  ndfe,  or  a  villein  and  a  freewoman,  the  issue 
followed  the  condition  of  the  father,  being  free  if  he  was  free,  and  villein  if 
he  wasvillein;(3o)  contrary  to  the  maxim  of  the  civil  law,  XhaX  partus  sequitur 
venirem.(_$i')  But  no  bastard  could  be  bom  a  villein,  because  by  another 
maxim  in  our  law  be  is  nullius  filiusX^^^  ^'^^  ^s  he  can  gain  nothing  by 
inheritance,  it  were  hard  that  he  should /t^f^  his  natural  freedom  by  it.(>')(33) 
The  law,  however,  protected  the  persons  of  villeins,  as  the  king's  subjects, 
against  atrocious  injuries  of  the  lord:  for  he  might  not  kill  or  maim  his 
villein;(^)  though  he  might  beat  him  with  impunity,  since  the  villein  had 
no  action  or  remedy  at  law  against  his  lord,  but  in  the  case  of  the  murder  of 
his  ancestor,  or  the  maim  of  hLs  own  person. (34)  Neifes  indeed  had  also  an 
appeal  of  rape  in  case  the  lord  violated  them  by  force.(<z) 

Villeins  might  be  enfranchised  by  manumission,  which  is  either  express  or 
implied:(35)  express,  as  where  a  man  granted  to  the  villein  a  deed  of  manu- 
mission:(d)  implied,  as  where  a  man  bound  himself  in  a  bond  to  his  villein 
for  a  sum  of  money,  granted  him  an  annuity  by  deed,  or  gave  him  an  estate 


I  i.itt.im.  (1 

lit)  Co.  Liet  no.  (1 

iv)  un.  t  S02.  It 

(I)  nu. (is.  ji 


(b)  Ibid.! ax. 


theae  clanes  of  villaina.  It  was  a  distinctioa  aritinK  from  a  method  of  proof  merely, 
as  a  villain  could  not  bring  an  action  afoinst  his  lord.  A  villain  regardant  vaa  one 
wkose  statna  as  a  villain  was  proved  by  tfie  defendant  from  the  &ct  that  lie  had  performed 
villain  aervices  on  a  manor.  A  villain  in  gross  meant  one  who  could  be  proved  snch  with- 
out reference  to  a  manor.  In  legal  theorv  the  villain  was  the  slave,  in  actual  practice  he 
probably  never  fell  much  below  a  serf  Slavery  such  as  was  kndwn  at  Rome  and  in  our 
own  country  is  only  possible  where  there  is  a  strong  central  government  capable  of  hunt- 
ing the  mnaway  slave  and  returning  him  to  his  master.  Such  a  government  did  not 
then  exist  in  England.  The  very  system  which  gave  the  lord  exclusive  dominion  within 
bis  own  manor  made  it  impossible  for  bim  to  follow  the  slave  into  other  manors  or 
towns.  There  is  a  curious  passage  in  Biacton  which  illustrates  the  &ct  that  even  the 
lawyer  bad  to  recogniee  the  existence  of  serfdom  rather  than  slavery.  He  is  describing 
the  claims  which  a  villain  may  bring  against  his  lord,  and  for  this  purpose  is  borrowing 
Azo's  description  of  the  rights  of  a  Roman  slaye  against  his  master.  Tue  latter  says  that 
for  an  intollerabilis  injurta,  meaning  great  'cotporal  damage,  the  slave  may  complain. 
Bracton  takes  the  erpresaion  in  an  economic  sense  and  explains  it  as  meaning  "if  the 
lord  should  take  away  his  very  waynage,"  that  is  to  say  his  plongh  and  plongh  team, 
that  then  the  villain  has  his  action.  Nothing  could  prove  more  clearW  than  this  slip 
that  the  actual  condition  of  villainage  with  which  the  writer  waa  bmiliar  was  aerfdom 
and  not  slavery. 

(30)  Hilledge  v.  Lamar,  4  Des.  Eq.  (S.  C.)  640  (1817). 

(31)  [The  ofispriug  follows  the  condition  of  its  mother.] 
f3a)  [The  son  of  nobody.] 

(33)  It  is  now  generally  conceded  that  no  man  is  by  nature  a  slave.  Greenwood  v,  Ciir> 
tis,  6  Mass.  365  (iSio). 

(^)  Fields  V,  The  State,  i  Yerger  (Tenn.)  158  (1839).  The  damages  recovered  for  the 
maim  of  his  own  person  might  be  immediately  seized  by  his  lord,  and  so  no  benefit 
accrued  to  him  from  such  a  suit  But  the  lord  was  aubject  to  an  indictment  on  the  king's 
behalf.    Litt.  j  1^.— Cmittv. 

(3S)  Greenlow  v.  Rawling,  3  Humph.  (Tenn.)  93, 1843.  Bedford  v.  Williams.  5  Coldw. 
(Tenn.)  208  (1867). 
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in  fee,  for  life  or  years;(f)  for  this  was  dealing  with  his  villein  on  the  footing 
of  a  freeman:  it  was  in  some  of  the  instances  giving  him  an  action  against 
his  lord,  and  in  others  vesting  in  him  an  ownership  entirely  inconsistent 
with  his  former  state  of  bondage.  So  also  if  the  lord  brought  an  action 
against  his  villein,  this  enfranchised  him;(^)  for  as  the  lord  might  have  a 
short  remedy  against  his  villein,  by  seizing  hts  goods,  (which  was  more  than 
equivalent  to  any  damages  he  could  recover, )  the  law,  which  is  always  ready 
to  catch  at  any  thing  in  favor  of  liberty,  presumed  that  by  bringing  this 
action  he  meant  to  set  his  villein  on  the  same  footing  with  himself, 
*95]  and  therefore  held  it  an  implied  ^manumission.  But,  in  case  the 
lord  indicted  him  for  felony,  it  was  otherwise;  for  the  lord  could  not 
inflict  a  capital  punishment  on  his  villein,  without  calling  in  the  assistance 
of  the  law. 

Villeins,  by  these  and  many  other  meaas,  in  process  of  time  gained  con- 
siderable ground  on  their  lords;  and  in  particular  strengthened  the  tenure  of 
their  estates  to  that  degree,  that  they  came  to  have  in  them  an  interest  in 
many  places  full  as  good,  in  others  better  than  their  lords.  For  the  good 
nature  and  benevolence  of  many  lords  of  manors  having,  time  out  of  mind, 
permitted  their  villeins  and  their  children  to  enjoy  their  possessions  without 
interruption,  in  a  regular  course  of  descent,  the  common  law,  of  which  cus- 
tom is  the  life,  now  gave  them  title  to  prescribe  against  their  lords;  and,  on 
performance  of  the  same  services,  to  hold  their  lands,  in  spite  of  any  deter- 
mination of  thelord'swtU.  For  though  in  general  they  are  still  said  tohcdd 
their  estates  at  the  will  of  the  lord,  yet  it  is  such  a  will  as  is  agreeable  to  the 
custom  of  the  manor;  which  customs  are  preserved  and  evidenced  by  the 
rolls  of  the  several  courts-baron  in  which  they  are  entered,  or  kept  on  foot  by 
the  constant  immemorial  usage  of  the  several  manors  in  which  the  lands  lie. 
And,  as  such  tenants  had  nothing  to  show  for  their  estates  but  these  custoins, 
and  admissions  in  pursuance  of  ^em,  entered  on  those  rolls,  or  the  co^g>  of 
such  entries  witnessed  by  the  steward,  they  now  began  to  be  called  tenants 
by  copy  of  court-roll,  and  their  tenure  itself  a  copyhold.  (^e){^6) 

Thus  copyhold  tenures,  as  Sir  Bdward  Coke  observes,  (/)  although  very 
meanly  descended,  yet  come  of  an  ancient  house;  for,  fi-om  what  has  been 
premised,  it  appears,  that  copyholders  are  in  truth  no  other  but  villeins,  who, 
by  a  long  series  of,  immemorial  encroachments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estates,  which  before  were  held 
♦96]  absolutely  at  the  lord's  will.  (37)  Which  ^affords  a  very  substantial 
reason  for  the  great  variety  of  customs  that  prevail  in  different  manors 
with  regard  both  to  the  descent  of  the  estates,  and  the  privileges  belonging 

(e)  UR.  »  2M.  as,  9M.  It)  F.  K.  B.  12. 


(36)  Se«  Pingrey  on  Real  Prop.  p.  37. 

(37)  The  Saxon  manor  knew  tBree  classes  of  persons :  those  holding  by  certain  ser- 
vices, those  holding  by  uncertain  services,  landless  followeia  o(  the  lord,  and  the  slaves. 
[Andrews  Saxon  Manor. )  The  resnlt  of  the  Norman  conquest  was,  in  a  great  measure, 
to  put  these  classes  into  one.  The  factor  which,  in  the  centun*  subsequent  to  the  con- 
quest, tended  to  lower  the  condition  of  the  villain  was  the  refusal  of  the  king's  courts 
to  allow  him  to  sue  his  lord,  Fiom  the  thirteenth  century  these  courts  oegin  to 
take  cognizance  of  suits  between  the  lord  and  different  classes  of  persons  on  his  manor. 
The  old  classes  of  Saxon  manor  reappear.  The  king's  court  reaches  out  to  protect 
the  villain  in  his  holdings.  Thus,  if^a  free  man  held  in  villainage,  if  he  performed 
the  services,  he  could  hold  the  land  (Bracton,  f.  i63).  If  a  villain  held  free  land 
and  performed  the  services  he  could  hold  the  land,  (William,  son  of  HenTj,  against 
his  lord  Bartholomew,  Bract.  Note-book,  pi.  1103;)  and  bv  holding  the  land  meant 
that  he  could  maintain  a  suit  therefor.  By  the  middle  of  the  fourteenth  century  pure 
villainage  was  practically  extinct.    Once  the  peasant  was  in  a  definite  status  his  own 
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to  tbe  tenants.  And  these  encroachments  grew  to  he  so  universal,  that  when 
tenure  in  villenagewas  virtually  abolished  (though  copyholds  were  reserved) 
by  the  statute  of  Charles  II,,  there  was  hardly  a  pure  villein  left  in  the 
nation.  For  Sir  Thomas  Smith(^)  testifies,  that  in  all  his  time  (and  he  was 
secretary  to  Edward  VI,)  he  never  knew  any  villein  in  gross  throughout  the 
realm;  and  the  few  villeins  regardant  that  were  then  remaining  were  such 
only  as  had  belonged  to  bishops,  monasteries,  or  other  ecclesiastical  corpora- 
tions, in  the  preceding  times  of  popery.  For  he  tells  us,  that  "the  holy 
fathers,  monlu,  and  friars,  had  in  their  confessions,  and  especially  in  their 
[extreme  and  deadly  sickness,  convinced  the  laity  how  dangerous  a  practice 
it  was,  for  one  Christian  man  to  hold  another  in  bondage:  so  that  temporal 
men,  by  little  and  little,  by  reason  of  that  terror  in  their  consciences,  were 
glad  to  manumit  all  their  villeins.  But  the  said  holy  fathers,  with  the  abbots 
and  priors,  did  not  in  like  sort  by  theirs;  for  they  also  had  a  scruple  in  con- 
science to  impoverish  and  despoil  the  church  so  much,  as  to  manumit  such 
as  were  bond  to  their  churches,  or  to  the  manors  which  the  church  had 
gotten;  and  so  kept  their  villeins  still."  (38)  By  these  several  means  the 
generality  of  villeins  in  the  kingdom  have  long  ago  sprouted  up  into  copy- 
holders; their  persons  being  enfranchised  by  manumission  or  long  acqui- 
escence; but  their  estates,  in  strictness,  remaining  subject  to  the  same  servile 
conditions  and  forfeitures  as  before;  though,  in  general,  the  villein  services 
are  usually  commuted  for  a  small  pecuniary  quit-rent.  {A) 

*As  a  further  consequence  of  what  has  been  premised,  we  may  [+97 
collect  these  two  main  principles,  which  are  held(r )  to  be  the  su^>orter3 
of  the  copyhold  tenure,  and  without  which  it  cannot  exist:  r.  That  the  lands 
be  parcel  of,  and  situate  within,  that  manor  under  which  it  is  held.  2.  That 
they  have  been  demised,  or  demisable,  by  copy  of  court-roll  immemorially. 
For  immemorial  custom  is  the  life  of  all  tenures  by  copy;  so  that  no  new 
copyhold  can,  strictly  speaking,  be  granted  at  this  day.C39) 

In  some  manors,  where  the  custom  hath  been  to  permit  the  heir  to  succeed 
the  ancestor  in  his  tenure,  the  estates  are  styled  copyholds  of  inheritance;  in 
others,  where  the  lords  have  been  more  vigilant  to  maintain  their  rights, 
they  remain  copyholds  for  life  only:  for  the  custom  of  the  manor  has  in  both 
cases  so  far  superseded  the  will  of  the  lord,  that,  provided  the  services  be 

(a)  Commmmamh,  b.  S.  c,  10,  IhelraiTerdon,    fiot  JWinn-,  dt  Bdaaare  Cbrnfn.  Jfid' 

(A)  In  some  muion  tbe  coprbolden  were  bDODiI  As  in  the  kingdom  of  Whldab,  on  the  Rlave  coast  of 

to  perform  Ihe  moat  Rrrlle  oMces.  u  to  hedge  and  AfMca,  tlie  people  ire  bound  Co  cut  mid  carry  In  the 

dllcb  the  lotd'9  noundB.  to  lop  his  trees,  and  reap  king's  cam  fram  otl  his  demeoDe  land*,  and  Ara 

hb  com.  and  tbe  like:  the  lord  usually  Bnidlngtbem  atlendedby  masln  during  all  tbe  tlroe  of  their  labor, 

meat  and  drink,  and  sometinies  (as  Is  sUllthe  use  tn  Hod.  Ud.  BIst.  irl.  4Z». 

the  blghlanda  ot  Scotland)  amlnstiel  or  {dper  for  (<)  Ca  Lilt.  be. 


interest  coincided  in  many  instances  to  commute  those  services  for  money.  The  won 
with  Prance  created  tastes  for  foreign  goods  which  the  rich  and  their  serrants  needed 
money  to  buy.  The  powerfiil  man  became  the  one  rich  in  money,  not  in  villain  services. 
Economic  forces  also  tended  to  eliminate  the  majority  of  tbe  smaller  holdings.  One 
was  the  increase  in  the  profit  of  sheep  raising,  which  caused  the  land  titled  by  tbe  villain 
to  be  coveted  by  the  lord,  and  tbe  second  was  tbe  growth  of  towns,  which  maae  it  possible 
for  tbe  villain  leaving  the  manor  to  find  a  di£^rent  life.  That  these  causes  did  not 
oompletelv  obliterate  all  trace  of  the  Norman  manor  is  shown  by  the  stirvival,  even  in 
onr  own  aey,  of  the  copyhold  tenure  spoken  of  by  Blackstone.  The  principal  work  on 
tbe  subject  treated  in  die  text  is  Vinogradoff's  Villainage  in  England,  189]. 

(38)  The  last  claim  of  villenage  which  we  find  recorded  in  our  courts  was  in  the  15  Jac. 
I.    Noy,  17.     II  Harg.  St  Tr  341.— Christian. 

(39)  See  this  point  considered  (l  Watkins  on  Copyhold)  in  tbe  very  able  edition  of 
that  work  by  Vidal,  tit.  Grants,  pages  33,  51,  etc.  According  to  3  Bos.  &  Pul.  346,  1  M. 
&  S-  504,  3  Bar.  &.  Aid.  189,  and  2  Camp.  364,  365.  without  a  special  custom  the  lord 
cannot  make  a  new  grant  of  waste  to  hold  as  copyhold,  though  slight  evidence  of  a  cus- 
tom will  suffice;  but  a  custom  for  tbe  lord  to  gnuit  leaaes  of  uie  wastes  of  a  manor  with* 
out  restriction  is  bad.    3  B,  &  A.  153.— Chitty. 
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perfortDed  or  stipulated  for  by  fealty,  he  cannot,  in  the  first  instance,  refuse 
to  admit  the  heir  of  his  tenant  upon  hts  death;  nor,  in  the  second,  can  he 
remove  his  present  tenant  so  long  as  he  lives,  though  he  holds  nominally  by 
the  precarious  tenure  of  his  lord's  will.  (40) 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath  in  common 
with  free  tenures,  are  fealty,  services,  (as  well  in  rents  as  otherwise,)  reliefs, 
and  escheats.  The  two  latter  belong  only  to  copyholds  of  inheritance;  the 
former  to  those  for  life  also.  But  besides  these,  copyholds  have  also  beriots, 
wardship,  and  fines.  Heriots,  which  I  think  are  agreed  to  be  a  Danish  cus- 
tom, and  of  which  we  shall  say  more  hereafter,  (/  )  are  a  render  of  the  best 
beast  or  other  good  (as  the  custom  may  be)  to  the  lord  on  the  death  of  the 
tenant.  This  is  plainly  a  relic  of  villein  tenure;  there  being  originally  less 
hardship  in  it,  when  all  the  goods  and  chattels  belonged  to  the  lord,  and  he 
might  have  seized  them  even  in  the  villein's  lifetime.     These  are  incident  to 

both  species  of  copyhold;  but  wardship  and  finesto  those  of  inheritance 
♦98]     only.     Wardship,    in   copyhold  estates,   par*takes  both  of  that  in 

chivalry  and  that  in  socage.     Like  that  in  chivalry,  the  lord  is  the 
legal  guardian;(4i)  who  usually  assigns  some  relation  of  the  infant  tenant 


(40)  Aa  soon  as  th«  death  of  a  copyhold  tenant  is  known  to  the  homage,  it  should  be 
presented  at  the  next  general  court,  and  three  several  proclamationa  should  be  made  at 
three  successive  general  courts  for  the  heir  or  other  person  claiming  title  to  the  land 
whereof  such  copjholder  died  seised  to  come  in  and  be  admitted.  Proclamation  is  said 
to  be  nnnecessaiy  where  the  heir  appears  in  court,  either  personally  or  by  attorney;  but 
until  such  presentment  and  proclamations,  the  heir,  thougn  of  full  age,  is  not  bound  to 
come  into  court  to  be  admitted.  If,  after  the  third  proclamation,  no  such  person  claims 
to  beadmitted.aprecept  may  be  issued  b^  the  lord  or  steward  to  the  bailifiof  the  manor 
to  seise  the  lands  into  the  lord's  hands  for  want  of  a  tenant,  (Watkiiu  on  Copyhold,  239. 
H.  Chitty's  Descents.  i6j.  i  Keb.  287.  Eitch.  146.  i  Leon.  100.  3  id.  aai.  4  id.  30. 
I  Scriv.  341,  341;)  but  the  seizure  must  be  quousque,  etc.,  and  not  as  an  absolute  forfeit- 
ure, unless  there  be  a  custom  to  warrant  it.     3  T.  R.  161. 

The  admittance  is  merely  as  between  the  lord  and  the  tenant,  (Cowp.  741,)  and.  the 
title  of  the  heir  to  a  copyhold  is  as  against  all  bnt  the  lord  complete  without  admittance. 
The  ceremony  of  admittance  is  said  to  be  for  the  lord's  sake  only;  and  therefore  in  one 
case  the  court  refused  a  mandamus  to  the  lord  to  admit  a  person  who  claimed  by  descent. 
But  a  mandamus  ought  to  be  granted  if  a  proper  case  be  laid  before  the  court,  i  Wils. 
183.  Recently  the  court,  as  a  matter  of  ngbt.  eranted  a  mandamus  to  admit  a  person 
claiming  by  descent  3  Bar.  &  Cres.  172.  If  the  heir  is  refused  admittance,  he  snail  be 
terre-tenant,  even  though  the  lord  loses  his  fine,  (Comyn.  345;)  for  the  lord  is  only 
trustee  for  the  heir,  ana  merely  the  instrument  of  the  custom  for  the  purpose  of  admit- 


tance. I  Watk.  Copyh.  181.  Cro.  Car.  16.  Co.  Copvh.  s.  41.  So  also  is  the  steward; 
and  therefore  an  admittance  b^  him  will  be  good  thouKh  be  acts  by  a  counterfeit  or 
voidable  authority,  it  being  sufficient  if  in  appearance  he  be  steward.     Co.  Copyb.  134.— 


Chitty. 

(41)  The  statute  of  9  Geo.  I.  c.  v)  in  relation  to  the  copyholders  who  are  under  age, 
and  who  are  entitled  by  descent  or  surrender  to  the  use  of  a  last  will,  provides  that,  if 
they  do  not  come  in  to  be  admitted  in  person,  or  by  Vb,^t  guardians,  or  (having  no  guar- 
dians)  by  their  attorneys,  (which  the  act  enables  them  to  appoint,)  at  one  of  the  three 
then  next  courts,  the  lord  or  steward,  on  due  proclamation  made,  may  appoint  such 
guardians  for  the  purpose  of  admission,  and  thereupon  impose  the  just  fines,  (as  to 
which  see  note  35).  And  if  such  fines  arc  not  paid  as  directed  by  that  act,  the  lord  is 
empowered  to  enter  and  take  the  profits  (but  without  liberty  to  fell  timber)  till  such  fines 
«na  the  conse[|uent  expenses  are  satisfied,  rendering  an  account  to  the  persons  entitled. 
If  the  guardians  pay  such   fines,  then   they  may  reimburse  themselves  in   the  like 

In  the  construction  of  this  act  it  was  held,  both  by  lord  Eldon  and  lord  Erskiue,  that 
the  court  of  chancery  is  not  at  liberty  to  speculate  upon  what  the  legislature  might  mean, 
beyond  what  it  has  expressed.  The  court,  it  was  said,  must  abide  by  the  words  of  the  act, 
which  confine  its  operation  to  cases  of  descent  or  surrender  to  the  use  of  a  will,  and  do 
not  apply  to  a  title  under  a  deed.     Therefore,  to  a  hilt  by  a  lord  praying  a  discovery,  is 
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to  act  in  his  stead;  and  be,  like  the  guardian  in  soc^^,  is  accountable  to  his 
ward  for  the  profits.(42)  Of  fines,  some  are  in  the  nature  of  primer  seisins, 
due  on  the  death  of  each  tenant,  others  are  mere  fines  for  the  alienation  of 
the  lands;  in  some  manors  only  one  of  these  sorts  can  be  demanded,  in  some 
both,  and  in  others  neither.  They  are  sometimes  arbitrary  and  at  the  will 
of  the  lord,  sometimes  fixed  by  custom;  but,  even  when  arbitrary,  the  courts 
of  law,  in  favor  of  the  liberty  of  copyholds,  have  tied  them  down  to  be  reason- 
able in  their  extent;  otherwise  they  might  amount  to  a  disherison  of  the 
estate.(43)  No  fine  therefore  is  allowed  to  be  taken  upon  descents  and 
alienations  (unless  in  particular  circumstances)  of  more  than  two  years' 
improved  value  of  the  estate.  (A)  From  this  instance  we  may  judge  of  the 
favorable  disposition  that  the  law  of  Knglaud  (which  ts  a  law  of  liberty)  hath 
always  shown  to  this  species  of  tenants;  by  removing,  as  far  as  possible,  every 
real  badge  of  slavery  from  them,  however  some  nominal  ones  may  continue. 
It  suffered  custom  very  early  to  get  the  better  of  the  express  terms  upon 
which  they  held  their  lands;  by  declaring,  that  the  will  of  the  lord  was  to  be 
interpreted  by  the  custom  of  the  manor;  and,  where  no  custom  has  been 
stiffered  to  grow  up  to  the  prejudice  of  the  lord,  as  in  this  case  of  arbitrary 

(t)  i  Cb.  Rep.  ISl. 


aid  of  an  action  under  tbe  atatnte,  for  recovery  of  fines  alleged  to  be  due,  a  demnirer  wu 
allowed.     Lord  Kensington  v.  Hansel],  13  Ves.  240. 

However,  as  the  statute  of  55  Geo.  III.  c.  igi  has  since  enacted  that  all  dispositions  of 
copyhold  estates  by  will  shall  be  as  effectual  to  all  intents  and  purposea,  althou|{fa  no 
surrender  shall  have  been  made  to  the  nse  of  the  will,  aa  the  same  would  have  been  if  a 
surrender  to  the  use  of  the  will  had  been  made,  the  statute  of  Geo.  J.  is,  in  tliis  respect, 
enlarged.  And  it  is  evident  the  last-named  statute  materially  qualifies  the  statement  in 
the  text,  that  "  the  lord' is  the  legal  guardian." 

This  authority  of  the  lord  must  be  by  virtue  of  a  special  custom  in  a  manor;  fbr  by  the 
13  Car.  II.  c.  24,  s.  S  and  9,  a  father  may  appoint  a  guardian  by  his  will  as  to  the  copy- 
holds of  his  child;  and  though  this  custom  is  not  afolisbed  in  terms, *nor  can  be  said  to 
be  taken  away  by  implication  in  this  statute,  yet,  where  the  custom  does  not  exist  in  a 
manor,  the  better  opinion  is  that  the  statute  will  operate;  and  even  where  the  custom 
prevails,  Mr.  Watkins  thinks,  the  father  may,  by  this  statute,  appoint  a  guardian  of  the 
person  of  his  child,  if  not  of  his  copyhold  property.  See  2  Watk.  on  Copyh.  104,  105. — 
Chitty. 

(43)  There  is  some  otecnrity  as  to  this  point;  but  I  imagine  the  account  given  of  it  iu 
the  text  cannot  be  the  correct  one.  As  the  tenure  clearly  savored  more  orsocBge  than 
chivalry,  the  lord,  without  a  q>ecia1  custom  warranting  it,  cannot  well  be  supposed  to  be 
the  g^iardian,  but  the  nearest  relation  to  whom  the  inheritance  cannot  deM:end.  And, 
accordingly,  in  1  Rolle's  Abr.  tit.  Garde,  P.  pi.  1,  it  is  laid  down  by  the  court  that  "  if  a 
copyhold  descend  to  an  infant  within  the  age  of  fourteen,  his  prochein  amy,  to  whom  the 
land  cannot  descend,  shall  have  the  custody  of  it,  as  he  would  of  a  freehold,  unless  there 
be  a  custom  appointing  it  to  another.  If  there  be  such  a  custom,  that  will  still  operate, 
and  is  not  affected  by  the  statute  of  Car,  II.  Sec  anle,  p.  88.  But  the  present  question 
is,  Who  shall  now  be  guardian  where  there  is  no  custom?  Whether,  though  the  statute 
will  not  operate  to  d^eat  a  custom,  it  shall  take  place  in  the  absence  of  any  custom  t 
Mr.  Watkins  is  ot  opinion  that  it  will;  and  even  where  there  is  a  custom  he  thinks  that 
the  father,  by  will  under  the  statute,  may  appoint  a  guardian  of  the  body  of  his  child.  It 
is  desirable  that  the  law  should  be  as  he  states  it,  but  I  am  not  aware  that  any  deosion  to 
that  effect  has  taken  place.    See  a  Watk.  on  Copyholds,  104 — CoLERinGB. 

(43)  As,  in  the  case  where  the  lord  is  not  bound  to  renew,  or,  being  so  bound  by  the 
custom,  the  copj'bolder  is  allowed  to  put  in  more  than  one  life  at  a  time,  and  conse- 
quently several  admissions  are  made  at  the  same  time,  for  which  an  increased  fine  may 
be  fairly  demanded.  The  rule  generally  is  to  take  for  the  second  life  half  what  the  im- 
mediate tenant  for  life  pays,  and  for  the  third  half  what  the  second  pays.  But  this  must 
be  anderstood  by  persons  taking  successively;  for  if  they  take  as  joint  tenants,  or  as 
tenants  iu  common,  the  single  fine  only  would  be  due:  to  be  apportioned  in  the  latter 
case,  each  paying  severally.  Wntk.  on  Copyb.  1  vol.  313.  Scnven  on  Copyb.  374.  It 
seems  that  coparceners  are  entitled  to  be  admitted  to  copyhold  tenements  as  one  heir, 
Aod  upon  payment  of  one  set  of  fees.    3  Bar.  &  C.  173. — Cktitv. 
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fines,  the  law  itself  interposes  with  an  equitable  moderation,  and  will  not 
suffer  the  lord  to  extend  his  power  so  far  as  to  disinherit  the  tenant. 

Thus  much  for  the  ancient  tenure  of  pure  villenage,  and  the  modem  one 
of  copyhold  at  the  will  of  the  lord,  which  is  lineally  deiscended  from  it. 

IV.  There  is  yet  a  fourth  species  of  tenure,  described  by  Bracton  under 
the  name  sometimes  of  privileged  villenage,  and  sometimes  of  villein-socage. 
This,  he  tells  us,  (/)  is  such  as  has  been  held  of  the  kings  of  England 
*99l  from  the  conquest  *downwards;  that  the  tenants  herein  "  villana/aduttl 
senntia,  sed  carta  et  determinata,"  {^^  that  they  cannot  aliene  or  trans- 
fer their  tenements  by  grant  or  feoffment,  any  more  than  pure  villeins  can: 
but  must  surrender  them  to  the  lord  or  his  steward,  to  be  again  granted  out 
and  held  in  villenage.  And  from  these  circumstances  we  may  collect,  that 
what  he  here  describes  is  no  other  than  an  exalted  species  of  copyhold,  sub- 
sisting at  this  day,  viz.,  the  tenure  in  ancient  demesne;  to  which,  as  partaking 
of  the  baseness  of  villenage  in  the  nature  of  its  services,  and  the  freedom  of 
socage  in  their  certainty,  he  has  therefore  given  a  name  compounded  out  of 
both,  and  calls  it  villanum  socagium. 

Ancient  demesne  consists  of  those  lands  or  manors  which,  though  now 
perhaps  granted  out  to  private  subjects,  were  actually  in  the  hands  of  the 
crown  in  the  time  of  Edward  the  Confessor,  or  William  the  Conqueror;  and 
so  appear  to  have  been  by  the  great  survey  in  the  exchequer  called  domtsday- 
book.(m)  The  tenants  of  these  lands,  under  the  crown,  were  not  all  of  the 
same  order  or  degree.  Some  of  them,  as  Britton  testifies,  (n)  continued  for 
a  long  time  pure  and  absolute  Villeins,  dependent  on  the  will  of  the  lord :  and 
those  who  have  succeeded  them  in  their  tenures  now  differ  from  common 
copyholders  iu  only  a  few  points.(£>)  Others  were  in  a  great  measure 
enfranchised  by  the  royal  favor:  being  only  bound  in  respect  ot  their  lands 
to  perform  some  of  the  better  sort  of  villein  services,  but  those  determinate 
and  certain:  as,  to  plough  the  king's  land  for  so  many  days,  to  supply  his 
court  with  such  a  quantity  of  provisions,  or  other  stated  services;  all  of  which 
are  now  changed  into  pecuniary  rents:  and  in  consideration  hereof  they  had 
many  immunities  and  privileges  granted  to  them;(/)  as  to  try  the  right  of 
their  property  in  a  peculiar  court  of  their  own,  called  a  court  of  ancient 
demesne,  by  a  peculiar  process,  denominated  a  writ  of  right  close ;(^q'){^$') 
not  to  pay  toll  or  taxes;  not  to  contribute  to  the  expenses  of  knights  of 

the  shire;  not  to  be  put  on  juries;  and  the  like.(r) 
*ioo]  *These  tenants  therefore,  though  their  tenure  be  absolutely  copy- 
hold, yet  have  an  interest  equivalent  to  a  freehold:  for  notwith- 
standing their  services  were  of  a  base  and  villenous  original, (i)  yet  the 
tenants  were  esteemed  in  all  other  respects  to  be  highly  privileged  villeins; 
and  es[>ecially  for  that  their  services  were  fixed  and  determinate,  and  that 
they  could  not  be  compelled  (like  pure  villeins)  to  relinquish  these  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own:  "  el  idea,"  says  Bracton, 
" dicuntur  liberi."{^6)  Britton  also,  from  such  their  freedom,  calls  them 
absolutely  sokemans,  and  their  tenure  sokemanries;  which  he  describes(/)  to 

(0  t.  4,  (r.  I.e.  28.  (g)  F.  N.  B.  11. 

<m|  F.  N.  B.  14,  M.  (r)  Ibid.  14. 

'»)  c.  88.  (i)  Giib.Hi«t.orKich.i8wiasa 

>}  F.  N.  B.  22S.  to  C.  66. 

>)  4 IDM.  269. 


^44)  ["They  perform  villein  services,  but  certain  and  fixed."] 

(43)  In  an  action  of  ejectment,  it  maj^,  by  leave  of  the  court,  be  pleaded  in  abatement 
that  the  lands  are  part  of  a  manor  which  is  held  in  ancient  demesne;  but  such  a  pie* 
must  be  sworn  to,  and  is  not  Tavored.     3  Burr.  104.6. — Chitty. 

(46)  ["And  therefore  they  are  called  free."] 
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be  "lands  and  tenements,  which  are  not  held  by  knight-service,  nor  by 
grand  serjeanty,  nor  by  petit,  but  by  simple  services,  being,  as  it  were,  lands 
enfranchised  by  the  king  or  his  predecessors  from  their  ancient  demesne." 
And  the  same  name  is  also  given  them  in  Fleta.(K)  Hence  Fitzherbert 
observes, (w)  that  no  lands  are  ancient  demesne,  but  lands  holden  in  socage; 
that  is,  not  in  fr%e  and  common  socage,  but  in  this  amphibious  subordinate 
class  of  villein-socage.  And  it  is  possible,  that  as  this  species  of  socage  tenure 
is  plainly  founded  upon  predial  services,  or  services  of  the  plough,  it  may 
have  given  cause  to  imagine  that  all  socage  tenures  arose  from  the  same 
original;  for  want  of  distinguishing,  with  Bracton,  between  free  socage  or 
socage  of  frank-tenure,  and  villein-socage  or  socage  of  ancient  demesne. 

I,ands  holden  by  this  tenure  are  therefore  a  species  of  copyhold,(47)  and 
as  such  preserved  and  exempted  from  the  operation  of  the  statute  of  Charles 
II.  Yet  they  differ  from  common  copyholds,  principally  in  the  privileges 
before  mentioned:  as  also  they  differ  from  freeholders  by  one  special  mark 
and  tincture  of  villenage,  noted  by  Bracton,  and  remaining  to  this  day,  viz., 
that  they  cannot  be  conveyed  from  man  to  man  by  the  general  common-law 
conveyances  of  feoffment,  and  the  rest;  but  must  pass  by  surrender, 
to  the  lord  or  his  steward,  in  the  manner  of  common  copyholds;  *yet  [*ioi 
with  this  distinction ,  (x)  that  in  the  surrender  of  these  lands  in 
ancient  demesne,  it  is  not  used  to  say,  "  lo  hold  at  the  will  of  the  lord  "  in 
their  cc^ies,  but  only,  ' '  to  hold  according  to  the  atstom  of  the  manor. ' '  (48) 

(«.)  N.  B.  13. 


(z)  KltchsD  on  CouiU,  IM. 


(47)  The  BCconnt  given  of  this  tenure  as  altogether  copyhold,  appean  to  be  erroneous, 
although  no  doubt  tbere  are  copyholds  of  some  of  the  lands  of  such  manors.  3d  Rep. 
Real  Prop.  Comm.  p.  13.  3  Sotv.  Cop.  691.  Williams  on  Real  Prop.  p.  130,  note  d 
(6ed.) 

Copyhold  tenure  is  fast  disappearing  in  England  under  the  influence  of  acts  of  Parlia- 
ment. Chitty's  English  Statutes,  vol.  3,  title  Cooyhold.  These  acts  permit  the  termina- 
tion of  the  relation  at  the  instance  of  either  lorn  or  tenant  The  tenant  becomes  a  free- 
holder and  absolute  owner  in  the  modem  sense.  The  gross  value  of  his  holding  to  the 
loid  is  commuted  by  a  jury. 

(48)VinogradoS'in  bis  Villainage  in  England,  page  168,  thnsonms  up  modem  conclu* 
aions  oa  Ancient  Demesne  and  Manors: 

The  law  of  andent  demesne  is  primarily  developed  in  regard  to  manors  in  the  king's 
on  haud.  3,  The  special  protection  granted  to  villain  socmen  in  ancient  demesne  is  a 
consequence  of  a  certainty  of  condition,  (and  not,  as  stated  in  text,  because  of  favor  of 
king,)  as  much  recognized  in  manors  vhich  the  Icing  still  holds  as  those  he  has  alienated. 
3,  "nil B  certainty  of  condition  is  derived  from  theconqnest  as  the  connecting  link  between 
Norman  and  Sajton  periods. 

""-  '&  only  the  freeholders  of  the  manor  who  are  tmly  tenants  in  ancient  demesne;  and 


their  lands  pass  bf  common-law  conveyances.     They  form  the  court  of  ancient  demesne, 

■    "  '  ~"  ^olde     '        ■•  -  ■     - 

.383 

__ .     lingtothec  .       .- 

court-roll  nor  at  the  will  of  the  loid.    "These  customary  estates,  known  by  the  denomi- 


which  is  analogous  to  the  court-baron.     The  copyholders  form  the  cnstomary  court    See 
Third  Real  Property  Report,  p.  13.    3  B.  &  P.  383. 
There  are  some  estates  held  accordingto  the  custom  of  a  manor,  but  not  by  copy  of 


u  of  tenant-right,  are  peculiar  to  the  northern  parts  of  England,  in  which  border- 
services  against  Scotland  were  anciently  performed  hefbre  the  union  of  England  and 
Scotland  under  the  same  sovereign.  And  althongb  these  appear  to  have  many  qualities 
and  incidents  which  do  not  properly  belong  to  villenage  tenure,  either  pure  or  privileged, 

Sid  out  of  one  or  other  of  these  species  of  villenage  all  copyhold  is  derived, )  and  also 
ve  some  which  savor  more  of  mihtary  service  by  escuage  uncertain, — which,  according 
to  14tL  a.  99,  is  knights'  service;  and  although  they  seem  to  want  some  of  the  character- 
istic qualities  and  circumstances  which  ore  considered  as  distinguishing  this  species  of 
tenure,  viz.,  the  being  holden  at  the  will  of  the  I«rd,  and  also  the  usual  evidence  of  title 
by  copy  of  court-roll :  and  are  alienable,  also,  contrary  to  the  usual  mode  by  which  copy- 
holds are  aliened,  vii.,  by  deed  and  admittance  thereon,  (if,  indeed,  they  could  be 
immemorially  aliened  at  all  by  the  particular  species  of  deed  stated  in  the  case,  viz.,  a 
bargain  and  sale,  and  which  at  common  law  would  only  have  transferred  the  user;)  I  say, 
notwithstanding  all  these  anomalous  circumstances,  it  seems  to  be  now  so  far  settled  u 
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Thus  have  we  taken  a  compendious  view  of  the  |mncipal  and  fundamental 
points  of  the  doctrine  of  tenures,  botb  ancient  and  modem,  in  which  we  can- 
not but  remark  the  mutual  connection  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  whole  it  appears,  that  whatever  changes  and 
auerations  these  tenures  have  in  process  of  time  undergone,  from  the  Saxon 
era  to  la  Car.  II.,  all  lay  tenures  are  now  in  effect  reduced  to  two  species; 
free  tenure  iu  common  socage,  and  base  tenure  by  copy  of  court-roll. 

I  mentioned  At)'  tenures  only;  because  there  is  still  behind  one  other  species 
of  tenure,  reserved  by  the  statute  of  Charles  II.,  which  is  of  a  spiritual 
nature,  and  called  the  tenure  in  frankalmoign. 

V,  Tenure  m  frankalmoign ,  in  libera  eleemosyna,  or  free  alms,  is  that 
whereby  a  religious  corporation,  ag^jregate  or  sole,  holdeth  lauds  of  the 
donor  to  them  and  their  successors  forever,  (_y)  (4.9)  The  service  which  they 
were  bound  to  render  for  these  lands  was  not  certainly  definedj  but  only  in 
general  to  pray  for  the  soul  of  the  donor  and  his  heirs  dead  or  alive;  and 
therefore  they  did  no  fealty,  (which  is  incident  to  all  other  services  but 
this, )  (2)  because  this  divine  service  was  of  a  higher  and  more  exalted 
nature.(a)  This  is  the  tenure  by  which  almost  all  the  ancient  monasteries 
and  reUgious  houses  held  tbetr  lands,  and  by  which  the  parochial  clergy, 
and  very  many  ecclesiastical  and  eleemosynary  foundations,  hold  them  at 
this  day;(i)  the  nature  of  the  service  being,  upon  the  reformation, 
*I03]  altered,  and  made  conformable  to  the  purer  doctrines  *of  the  church 
of  England.  It  was  an  old  Saxon  tenure;  and  continued  under  the 
Norman  revolution,  through  the  great  respect  that  was  shown  to  religion  and 
religious  men  in  ancient  times.  Which  is  also  the  reason  that  tenants  in 
frankalmoign  were  discharged  of  all  other  services  except  the  trinoda  neces- 
silas,  of  repairing  the  highways,  building  castles,  and  repelling  invasions:{0 
just  as  the  Druids,  among  the  ancient  Britons,  had  omnium  remm  immuni- 
laUm.  (d)  And,  even  at  present,  this  is  a  tenure  of  a  nature  very  distinct  from 
all  others;  being  not  in  the  least  feodal,  but  merely  spiritual.  For  if  the 
service  be  neglected,  the  law  gives  no  remedy  by  distress  or  otherwise  to  the 
lord  of  whom  the  lauds  are  holden;  but  merely  a  complaint  to  the  ordinary 
or  visitor  to  correct  it.(<-)  Wherein  it  materially  differs  from  what  was 
called  tenure  by  divine  service:  in  which  the  tenants  were  obliged  to  do  some 
special  divine  services  in  certain;  as  to  sing  so  many  masses,  to  distribute 
such  a  sum  in  alms,  and  the  like;  which,  being  expressly  defined  and  pre- 
scribed, could  with  no  kind  of  propriety  be  called  free  alms;  especially  as  for 
this,  if  unperformed,  the  lord  might  distrein,  without  auy  complaint  to  the 
visitor.(/)  All  such  donations  are  indeed  now  out  of  use:  for,  since  the 
statute  of  quia  emptores,  18  Edw.  I.,  none  but  the  king  can  give  lands  to  be 
holden  by  this  tenure.  (^)  So  that  I  only  mention  them,  because  _/ya«*<i/- 
mtngn  is  excepted  by  name  in  the  statute  of  Charles  II.,  and  therefore  sub- 
sists in  many  instances  at  this  day;  which  is  all  that  shall  be  remarked 
concerning  it;  herewith  concluding  our  observations  on  the  nature  of  tenures. 

(V)  Un.  i  ISS.  Id)  Cnur  dr>  Bdl  OalL  d  c  13.  [Exemption  from 

(iHbld.liai.  Klltbliin.1 

(a)  n*l,l  186.  (e)  Lftt  I  IS*. 

m  BnctOD.  L  4,  (r.  1.  a  SS,  I L  j/)  Ibid*  131. 


ictOD.  i:  4,  (r.  1.  a  SS,  I L  (/) 

d.  Jan.  1,  42.  (g) 


coiiTts  of  law  that  these  customary  tenant-right  estates  are  not  freehold,  but  that  they 
in  efiect  fall  within  the  same  conaidgration  as  copyholds,  that  the  guattty  of  their 
tenure  in  this  respect  cannot  properly  any  lon)(er  be  drawn  into  question."  Per  lorA 
Ellenborough,  C.  J.,  4  East,  aSS.  See  a  Bos.  &  P.  378.  4  Per.  &  D.  J79;  infra,  p.  t^— 
SWKET. 

(49)  People  V.  Rennseller,  5  Selden,  334  N.  Y.  1853.     i  "  Copy  of  court-roll"    i  Pin- 
grey  on  R.  P.  36. 
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CHAPTER  Vn. 
OF  FREEHOLD  ESTATES  OP  INHERJTAHCB. 

Thb  next  objects  of  our  disquisitions  are  tbe  nature  and  properties  of 
estates.  An  estate  ia  lands,  tenements,  and  hereditaments,  signifies  such 
interest  as  the  tenant  has  therein:(r)  so  that  if  a  man  gfrants  all  kis  estate 
in  Dale  to  A.  and  his  heirs,  every  ihm%  that  he  can  possibly  grant  shall  pass 
thereby,  (a)(3)  It  is  called  in  Latin  status;  it  signifying  the  condition  or  cir- 
cumstance in  which  the  owner  stands  with  regard  to  his  property.  And  to 
ascertain  this  with  proper  precision  and  accuracy,  estates  may  be  considered 
in  a  threefold  view.—^rst,  with  regard  to  the  quantify  of  interest  which  the 
tenant  has  in  the  tenement:  secondly,  with  regard  to  the  time  at  which  that 
quantity  of  interest  is  to  be  enjoyed;  and,  thirdly,  with  regard  to  the  number 
and  connections  of  the  tenants.  (3) 

First,  with  regard  to  the  quantity  of  interest  which  the  tenant  has  in  the 
tenement,  this  is  measured  by  its  duration  and  extent.  Thus,  either  his  right 
of  possession  is  to  subsist  for  an  uncertain  period,  during  his  own  life,  or  the 
life  of  another  man;  to  determine  at  his  own  decease,  or  to  remain  to  his 
descendants  after  him:  or  it  is  circumscribed  within  a  certain  number  of 
years,  months,  or  days:  or,  lastly,  it  is  infinite  and  unlimited,  being  vested 
in  him  and  his  representatives  forever.  And  this  occasions  the  primary 
division  of  ^^tates  into  such  as  are  freehold  and  such  as  are  less  than  [104* 
freehold.  (4) 

An  estate  of  freehold,  liberum  tenementum,  or  (ranktenement,  is  defined  by 
Britton(i)  to  be  "the  possession  of  the  soil  of  a  freeman."(5)  And  St. 
Germyn(c)  tdls  us  that  "  the  possession  of  the  land  is  called  in  the  law  of 
England  the  franktenement  or  freehold. "  (6)  Such  estate,  therefore,  and  no 
other,  as  requires  actual  possession  of  the  land,  is,  legally  s^a3aa%,  freehold: 
which  actual  possession  can,  by  the  course  of  the  common  law,  be  only  given 
by  the  ceremony  called  livery  of  seisin,  which  is  the  same  as  the  feodalin- 
vestiture.(7)    And  from  these  principles  we  may  extract  this  description  of  a 

(a)  Co.  Utt.  S4G.  (0  Dr.  «  BUd.  b,  3;  d.  22. 


(t)  Kelkj's  heirs  f.  Haguire.  15  Ark.  5^,  Barber,  1853.  Beall  v.  Holmes,  6  Md.  mS. 
Harris  and  Johnson,  1834.  Washbam  on  Real  Prop.  vol.  i.  5  ed.  p.  ^$.  Bachitr  v.  Prca. 
Ass'n,  77  Md.  57,  1S93.  Robertson  v.  Van  Cleave,  139  Ind.  33a,  1891.  Fowler's  Hist  of 
the  Law  of  R.  P.  109.  Clift  v.  White,  a  Kernan  [N.  Y.)  527,  1854.  Boone,  Real  Prop- 
erty, 30-32. 

(3)  Cragetv.  Haywood,  2  S.  C.  Bq.  429,  Desanssnre,  1806. 

(3)  Lomax  Digest,  p.  3.  6  Lawson  Property  Rights,  2704,  1890.  i  Greenleaf's  Cruise 
on  Real  Prop.  46. 

(4)  Washburn  on  Real  Prop,  s  ed.  vol.  i,  p.  57.  i  Barb.  Rights  of  Pets,  and  Prop. 
390.     TuUy  V.  Farrell,  23  Chanc.  Rep.  Ontario,  49,  57,  1876. 

(5I  Hoge  V.  Hollister,  2  Chan.  Tenn.  610  (Cooper)  1876.  Jackson  &  N.  O.  R.  R.  Co. 
V.  Hemphill,  35  Miss.  22,  185S.  Fisher  v.  Morris,  5  Wharton  360  Pa.  1839.  Bradfoid  V. 
State,  15  Ind.  354,  i860.  Lawrence  v.  Pitt,  i  N.  C.  Law  J46,  Jones,  1854.  Donavan  v. 
Pitcher,  53  Ala.  41^,  Jones,  1875.  Mere  naked  possession  is  an  imperfect  decree  of  title, 
which  may  ripen  mto  a  fee  by  the  nn^lect  of  tbe  real  owner.  Beddoe  v.  Wadawortfa, 
21  Wend.(N.V.)  124(1839). 

(6)  The  right  of  tiomestead  ii 


187,  A 
(7) 


Waahbom  on  Real  Prop.  vol.  I,  s  ed.  p.  76, 
S8i 
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freehold;  that  it  is  such  an  estate  in  lands  as  is  conveyed  by  livery  of  seisin, 
or,  in  tenements  of  any  incorporeal  nature,  by  what  is  equivalent  thereto. 
And  accordingly  it  is  laid  down  by  Littletoa,(^)  that  where  a.  freehold  shall 
pass,  it  behooveth  to  have  livery  of  seisin.  As,  therefore,  estates  of  inheri- 
tance and  estates  for  life  could  not  by  common  law  be  conveyed  without  livery 
of  seisin,  these  are  properly  estates  of  freehold;  and,  as  no  other  estates  are 
conveyed  with  the  same  solemnity,  therefore  no  others  are  properly  heehold 
estates.  (8) 

Estates  of  freehold  (thus  understood)  are  either  estates  0/  inheritance,  or 
estates  not  of  inherilance.  The  former  are  again  divided  into  inheritances 
a^Wu/«  or  fee-simple;  and  inheritances  limited,  one  species  of  which  we  usually 
call  fee-tail.(9) 

I.  Tenant  in  fee-simple  (or,  as  he  is  frequently  styled,  tenant  in  fee)  is  he 
that  hath  lands,  tenements,  or  hereditaments,  to  hold  to  him  and  his  heirs  for- 
ever: (ff)  generally,  absolutely,  and  simply;  without  mentioning  what  heirs, 
but  referring  that  to  his  own  pleasure,  or  to  the  disposition  of  the  law.  The 
true  meaning  of  the  word  fee  {feodum')  is  the  same  with  that  of  feud 
♦105]  or  fief,  and  in  its  original  sense  it  is  *talceu  in  contradistinction  to 
allodium;{f)  which  latter  the  writers  on  this  subject  define  to  be 
every  man's  own  land,  which  he  possesseth  merely  in  his  own  right,  without 
owing  any  rent  or  service  to  any  superior.  This  is  property  in  its  highest 
degree;(io)  and  the  owner  thereof  hath  a^Wu/um  f/  directum  dominium,  and 
therefore  is  said  to  be  seised  thereof  absolutely  in  dominico  suo,  in  his  own 
demesne.  Bat  feodum,  or  fee,  is  that  which  is  held  of  some  superior,  on 
condition  of  rendering  him  service;  in  which  superior  the  ultimate  property 
of  the  land  resides.  And  therefore  Sir  Henry  Spelman(^)  defines  a  feud  or 
fee  to  be  the  right  which  the  vassal  or  tenant  hath  in  lands,  to  use  the  same, 
and  take  the  profits  thereof  to  him  and  his  heirs,  rendering  to  the  lord  his 
due  services:  the  mere  allodial  property  of  the  soil  always  remaining  in  the 
lord.  This  allodial  property  no  subject  in  England  has;(^)  it  being  a  received, 
and  now  undeniable,  principle  in  the  law,  that  all  the  Iinds  in  England  are 
holden  mediately  or  immediately  of  the  king.  The  kir  g  therefore  only  hath 
aho/utum  et  directum  dominium:^  i)  but  all  subjects'  lands  are  in  the  nattire 
of  feodum  or  fee;  whether  derived  to  them  by  descent  from  their  ancestors, 
or  purchased  for  a  valuable  consideration;  for  they  cannot  come  to  any  man 

[d)  I M.  It)  FrnUum  domfni  rtgU  al  direthiM  dom 

le)  Utt.  1 1.  agu4  nuUw  al  author  nM  Dm*.    Ibtd.  (The 

/)  B«eni.U,4T.  of tbe klnv It  dii«o< ownenbiD ot  whlclk  Qod 

'->  Of  FeurtB.  0.1.  li  the  «it£or.| 
CaLlttl. 


(H)  A  freehold  estate  aeema  to  be  any  estate  of  inheritance,  or  for  life,  in  either  a  cor- 
poreal or  incorporeal  hereditament,  existing  in  or  arising  from  real  property  of  free 
tenure;  that  is,  now,  of  all  which  is  not  copyhold.  And  the  learned  judge  has  elsewhere 
informed  us  that  "  tithes  and  spiritual  dues  are  freehold  estates,  whether  the  land  out  of 
which  they  issue  are  bond  or  free,  beings  separate  and  distinct  inheritance  from  the  land* 
themselves.  And  in  this  view  they  must  be  distinguished  and  excepted  from  other  incor- 
poreal hereditaments  issuing  out  of  land,  as  rents,  etc.,  which  in  general  will  follow  the 
nature  of  their  principal,  and  cannot  be  freehold,  unless  the  stock  from  which  they  spring 
be  freehold  also."     i  Bl,  Tracts,  116.— CHRISTIAN. 

As  to  copyholders  having  a  freehold  interest,  but  not  a  freehold  tenure,  see  I  Prest  on 
Estate,  ais.  5  East.si.— Chittv.  Oswald  v.  Wolfe,  126  HI.  548,  Freeman,  1888.  Tyler- 
Ejectment,  48. 

(9)  6  Lawson  Property  Rights,  3704,  1890. 

(10)  6  Lawson  Ptiiperty  Rights,  1705,  1890.  Jordon  v.  Record,  70  Me.  531  Hastings, 
1879.  Knight  i>.  Ind.  etc.  Co.,  47  Ind.  no,  1874.  Funk  i>.  Cresswell,  s  Iowa,  73,  Clarke, 
1857.  Wilnains  on  Real  Prop.  6  ed.  page  375.  Ibid.  par.  63.  Haynes  v.  Bourne,  43 
Vt  691,  1879.  Tiedeman  on  Real  Prop,  a  ed.  par.  36.  Binn's  Justice,  Brightly,  loed.  p. 
73.    Boone  Real  Proper^,  33.    Leake's  Dig.  of  the  Law  of  Prop.  155. 
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by  either  of  those  ways,  unless  accompanied  with  those  feudal  clogs  which 
were  laid  upon  the  first  feudatory  when  it  was  originally  granted.  A  subject 
therefore  hath  only  the  usufruct,  and  not  the  absolute,  property  of  the  soil; 
or,  as  Sir  Edward  Coke  expresses  it,(^)  he  hath  dominium  utile,  but  uot 
dominium  directum.  And  hence  it  is,  tiiat,  in  the  most  solemn  acts  of  law, 
we  express  the  strongest  and  highest  estate  that  any  subject  can  have  by 
these  words: — "he  is  seised  thereof  in  his  demesue,  as  of  fee."  (^\\)  It  is  a 
man's  demesne,  dominitrum,  or  property,  since  it  belongs  to  him  and  his  heirs 
forever:  yet  this  dominitum,  property,  or  demesne,  is  strictly  not  absolute  or 
allodial,  but  qualified  or  feodal:  it  is  his  demesne,  as  of  fee:  that  is,  it  is  not 
purely  and  simply  his  own,  since  it  is  held  of  a  superior  lord,  iu  whom  the 
ultimate  property  Tesides.(  12) 

♦This  is  die  primary  sense  and  acceptance  of  the  word  fee.  But  [106* 
(as  Sir  Martin  Wright  very  justly  obs^es)(/)  the  doctrine,  "  that 
all  lands  are  holden,"  having  been  for  so  many  ages  a  fixed  and  undeniable 
axiom,  our  English  lawryers  do  very  rarely  (of  late  years  especially)  use  the 
word  fee  in  this  its  primary  original  sense,  in  contradistinction  to  allodium  or 
absolute  property,  with  which  they  have  no  concern;  hut  generally  use  it  to 
express  tiie  continuance  or  quantity  of  estate.  A  fee  therefore,  in  general, 
signifies  an  estate  of  inheritance;  being  the  highest  and  most  extensive 
interest  that  a  man  can  have  in  a  feud:  and  when  the  term  is  used  simply, 
without  any  other  adjunct,  or  has  the  adjunct  of  simple  annexed  to  it,  (as  a 
fee,  or  a  fee-simple,)  it  is  used  iu  contradistinction  to  a  fee-conditional  at  the 
common  law,  or  a  fee-tail  by  the  statute;  importing  an  absolute  inheritance, 
clear  of  any  condition,  limitation,  or  restrictions  to  particular  heirs, (13)  but 
descendible  to  the  heirs  general,  whether  male  or  female,  lineal  or  collat- 
eral,(i4)  And  in  no  other  sense  than  this  is  the  king  said  to  be  seised  in 
fee,  he  being  the  feudatory  of  no  man.(»() 

Taking  therefore  fee  for  the  future,  unless  where  otherwise  explained,  in 
this  its  secondary  sense,  as  a  state  of  inheritance,  it  is  applicable  to,  and 
may  be  had  in,  any  kind  of  hereditaments  either  corporeal  or  incorporeal.  («) 
But  there  is  this  distinction  between  the  two  species  of  heredilaments:(i5) 
that,  of  a  corporeal  inheritance  a  man  shall  be  said  to  be  seised  in  his  demesne, 
as  of  fee;  of  an  incorporeal  one,  he  shall  only  be  said  to  be  seised  as  of  fee, 
and  not  in  his  demesne.((i)(i6)  For,  as  incorporeal  hereditaments  are  in 
their  nature  collateral  to,  and  issue  out  of,  lands  and  houses,(/)  their  owner 
hath  no  property,  dominimm,  or  demesne,  in  the  thing  itself,  but  hath  only 
something  derived  out  of  it;  resembling  the  semitutes,  or  services, 
of  the  dvil  law.(y)    The  dominicum  or  property  is  frequently  *in  one     [*io7 


<n)  FeadvmtitqvadmiiileHtttSMi. 

thK  >a  UmanaUnm.  tve  redSim.  etc  FleL  (. 
(7.  [A  fee  IB  that  esUte  wblch  a  man  boUs  t 
■eirand  bb  beire,  wbeUier  It  be  a  tenement  or  i 


\q\  Sfn*(iS  at  jut,  fluo  ret  m«o  aUaita  Tti  vtl  per- 
onic  terra.    Ff.  S,  1,  1.    (Service  it  lh«l  right  by 


(II)  Washbuni  on  Real  Prop.  vol.  i,  s  ed.  p.  87,     Penoiagton  v.  Pennington,  70  Md. 
434,  Stockton,  18S9.     Ticdemau  on  Real  Prop.  3  ed.  par.  36. 
(la)  Waldron  r.  Giaaini,  6  Hill  (N.  Y.),  604,  1864.    Boone  Real  Prop.  4a. 

(13)  A  devise  creating  a  charge  upon  the  land,  does  not  carry  the  fee.  Olmstead  v, 
Harvey,  I  Barb.  105  N.  Y.  1847.     i  Pingrey  on  R.  P.  300,  38. 

(14)  Washbnm  on  Real  Prop.  vol.  i,  5  ed.  p.  3a.  Mattindale's  Lessee  v.  Troop,  3  Md. 
374.  Harris  v.  McHenrj,  1794.  Hamilton  v.  Cadwalader,  3  Sergeant  and  Rawie,  519 
Pa.  1817.  Moore  v.  Rake,  3  Hutch.  |N.  J.)  589,  1857,  Haynes  v.  Bonme,  43  Vt  690, 
1870.     Hancock  v.  Butler,  21  Texas,  811,  1858, 

dS)  NelHs  V.  MunsoD,  24  Hnn.  577,  N.  Y.  1881.  6  Lawson  Property  Rights,  3705, 
l8qo. 

(16)  Hamilton  t.  Cadwalader,  3  Sergeant  &  Rawle,  529  Pa.  1817. 
563 
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man,  while  the  appendage  or  service  is  in  another.  Thus  Cains  may  be 
seised  as  of  fee  of  a  way  leading  over  the  land,  of  which  Titius  is  seised 
in  kis  demesne  ai'j>f  fee^x"]) 

The  fee-simple  or  inheritance  of  lands  and  tenements  is  generally  vested 
and  resides  in  some  person  or  other;  though  divers  inferior  estates  may  be 
carved  ont  of  it.  As  if  one  grants  a  lease  for  twenty-one  years,  or  for  one  or 
two  lives,  the  fee-simple  remains  vested  in  him  and  his  heirs;  and  after  the 
determination  of  those  years  or  lives,  the  land  reverts  to  the  grantor  or  his 
heirs,  who  shall  hold  it  again  in  fee-simple.  Vet  sometimes  die  fee  may  be 
in  abeyance,  that  is,  (as  the  word  signifies,)  in  expectation,  Temembnmce, 
and  contemplation  in  law;  there  being  no  person  in  esse  in  whom  it  can  vest 
and  abide:  though  the  law  considers  it  as  always  potentially  existing,  and 
ready  to  vest  whenever  a  proper  owner  appears.(i8)  Thus,  in  a  grant  to 
John  for  life,  and  afterwards  to  the  heirs  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard,  nor  can  it  vest  in  the  heirs  of  Richai^ 
till  his  death,  nam  nemo  est  hares  viveniis:{ig)  it  remains  therefore  in  waiting 
or  abeyance,  during  the  life  of  Richard. (r)  This  is  likewise  always  the  case 
of  a  parson  of  a  church,  who  hath  only  an  estate  therein  for  the  term  of  his 
life;  and  the  inheritance  remains  in  abeyance.  (^X^*^)    -A.nd  not  only  the  fee, 

(r)  Co.  Utt.  SU.  (•)  Lin.  i  MS. 


(17)  Wireins  f.  to,  V.  O.  &  M.  R.  R.  Co..  94  111,  93,  1879.  Wadsworth  v.  Hydraulic 
Aaan.,  15  E^.  N.  Y.  91,  185^     Wyatt  v.  Irrigation  Co.,  18  Colo.  307,  Robiason,  18^. 

(18)  This  rule  and  its  exceptions  are  thus  distinctly  stated  by  Mr.  Preston  in  his 
treatise  on  Estates,  i  vol.  3i6,  317: — "  It  may  be  assumed  as  a  general  rule  that  the  Gist 
estate  of  freehold  passing  by  an^  deed,  or  other  assurance  operating  ut-der  the  roles  of 
the  comtnon  law,  cannot  De  put  in  abeyance.  5  Rep.  94.  2  Bta.  Com.  165.  i  Burr,  107. 
This  rule  is  so  strictly  observed  (2  Bla.  Com.  165.  5  Rep.  194.  Com.  Dig.  Abeyance) 
that  no  instance  can  be  shown  in  which  the  law  allows  the  freehold  to  be  vr  abeyance  by 
^K  act  of  the  party .  The  case  of  a  parson  is  not  an  exception  to  the  rule;  for  it  is  by  the 
act  of  law,  and  not  of  the  party,  that  the  freehold  is  in  this  instance  in  abeyance  from  the 
death  of  the  incumbent  till  the  induction  of  his  successor,  (i  Inst  341,  a.;)  and,  consid- 
ered as  an  exception,  it  is  not  within  the  reason  of  the  rule." — Chitty. 

Jackson  v.  Varick.  7  Cowen,  244,  N.  V.  1837.  Bohan  v.  Bohan,  78  Ey.  411,  Rodman, 
1880.     Boone  Real  Prop.  37. 

(19)  [For  no  one  is  the  heir  of  the  living.] 

The  inheritance  or  remainder  in  sncb  a  case  has  been  said  to  be  in  abeyance,  or  m 
nubibus  [In  the  clonds],  or  in  gremio  legis  [In  the  bosom  of  the  law]:  but  Mr.  Pearne, 
with  great  ability  and  learning,  has  expased  the  futility  of  these  expressions  and  the 
erroneous  ideas  which  have  been  conveyed  by  them.  Mr.  Pearne  produces  authorities 
which  prove  beyond  controversy  "that  where  a  reniainder  of  inheritance  is  limited  in 
conttngetuy  by  way  of  use,  or  by  devise,  the  inheritance  in  the  meantime,  if  not  otbei^ 
wise  disposed  of,  remains  in  the  grantor  and  his  heirs,  or  in  the  heirs  of  the  testator, 
until  the  contingency  happens  to  take  it  out  of  them."     Feame  Cont  Rem.  513,  4  ed. 

But  although,  as  Mr.  Feame  observes,  "different  opinions  have  prevailed  in  reject  to 
the  admission  of  thisdoctrine  in  conveyances  at  common  law,"  (id.  536,)  yet  he  adduces 
arguments  and  authorities  which  render  the  doctrine  as  unquestionable  in  this  case  as 
in  the  two  former  of  uses  and  devises.  If,  therefore,  in  the  instance  put  Yry  the  learned 
judge,  John  should  determine  his  estate  either  by  his  death  or  by  a  feoffment  in  fee, 
which  amounts  to  a  forfeiture,  in  the  lifetime  of  Richard,  under  which  circumstance* 
the  remainder  never  could  vest  in  the  heirs  of  Richard,  in  that  case  the  grantor  or  his 
heir  may  enter  and  resume  the  estate.— Christian. 

111.  C.  R.  R.  Co.  v.  Bosworth,  !«  U.  S,  loi.  1889. 

fao)  Mr.  Feame  having  attacked  with  so  much  success  the  doctrine  of  abeyance,  the 
editor  may  venture  to  observe,  with  respect  to  the  two  last  instances,  though  they  ai« 
collected  from  the  text  of  Littleton,  that  there  hardly  seems  any  necessity  to  resort  to 
abeyance,  or  to  the  ctouds,  to  explain  the  residence  of  the  inheritance,  or  of  the  freehold. 
In  the  first  case  the  whole  fee-simple  is  conveyed  to  a  sole  corporation,  the  parson  and 
his  snccessors;  but,  if  any  interest  is  not  conveyed,  it  still  remains,  as  in  the  fonner  note, 
in  the  grantor  and  his  heirs,  to  whom,  upon  the  dissolution  of  the  corporation,  the  estate 
will  revert.    See  I  book,  484.    And  in  the  second  case  the  freehold  seems,  in  fact,  from 
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but  the  freehold  also,  may  be  in  abeyance,  as,  when  a  parson  dies,  the  free- 
hold of  his  glebe  is  in  abeyance  nntil  a  successor  be  named,  and  tlien  it  vests 
in  the  successor.C/)(2i) 

The  word  "heirs  "  (22)  is  necessary  in  the  grant  or  donation,  in  order  to 
make  a  fee,  or  inheritance.  For  if  land  be  given  to  a  man  forever,  or  to  him 
and  his  assigns  forever,  this  vests  in  him  but  an  estate  for  liie.(K)(23) 
This  very  great  nicety  about  the  insertion  of  the  word  "  heirs,"  in  all  feoff- 
ments and  grants,  in  order  to  vest  a  fee,  is  plainly  a  relic  of  the  feodal 
strictness;  by  which  we  may  remember(ic)  it  was  required  *that  the  [*io8 
form  of  the  donation  should  be  punctually  pursued;  or  that,  as 
Cragg(x)  expresses  it  in  the  words  of  Baldus  "  donationes  sinl  stricti  juris, 
ne  quis  plus  donasse  prtEsumatur  qiiam  in  donatione  expresserit." {2^)  And 
therefore,  as  the  personal  abilities  of  the  donee  were  originally  supposed  to 
be  the  only  inducements  to  the  gift,  the  donee's  estate  in  the  land  extended 
only  to  his  own  person,  and  subsisted  no  longer  than  his  life;  unless  the 
donor,  by  an  express  provision  in  the  grant,  gave  it  a  longer  continuance, 
and  extended  it  also  to  his  heirs.  But  this  rule  is  now  softened  by  many 
exceptions.  (^)(25) 

(0  Utt.  J  6*7.  tx)  L.  ],  (.  9,  i  IT. 

ful  Co.  Lite  11.  JV)  Co.  Utt.  i,  Ilk 


the  moment  of  the  death  of  the  parson,  to  rest  and  abide  in  the  successor,  who  is 
brought  into  view  and  notice  by  the  institntion  and  induction;  for  after  induction  he  can 
recover  all  the  rights  of  the  cbnrch  which  accrued  from  the  death  of  the  predecessor. — 
Christian. 

The  case  put  of  the  glebe  during  the  vacancy  of  the  church  is  not  perhaps  eiay  of  solu- 
tion. That  which  Hr.  Christian  proposed  in  a  note  on  this  passage  is  not  entirely  satis- 
fiictory.  He  would  place  the  freehold  in  the  future  successor,  who  is  to  be  brought  into 
view  and  notice  by  institution  and  induction.  But  if  it  is  in  him,  it  is  not  there  usefully 
for  either  of  the  purposes  for  which  alone  the  law  requires  it  to  be  in  any  one:  the  services 
are  not  poibrmed,  and  there  is  no  one  to  answer  the  precipe  of  a  stranger.  The  same 
objection,  indeed,  applies  if  we  place  it  in  the  heir  of  the  founder  or  the  ordinaiy.  Per- 
haps it  may  be  thought  not  unreasonable  to  admit  this  to  be  an  exception  to  the  general 
rule:  an  estate  altwether  is  the  creature  of  le^al  reasonin^i  to  be  moulded,  raised,  or 
extinguished  accormngly;  and  it  may  be  fairly  ai^ed  that,  as  the  freehold  a 

—  ._ useful  legal  pnipose,  dunng  the  vscancy  of  the  churct   ■' — 

injectnre,  hazarded  with  great  diffidence,  but  which  m 
e  curiosity  than  practical  importance,' — Colesidgb. 

(ii)Townof  P.  c.  Clark,  9Cr8nch,  310,  1815.     Ibid.  329,  1815, 

(ai)  Formerly  the  fee  did  not  pass  by  deed  without  the  addition  of  the  word  "heirs," 
prasumptio  juris  ei  de  jure  ["nie  presumption  of  law  and  right]  that  a  life  estate  was 
intended.  Now  this  presumption,  derived  from  the  feudal  law,  is  quite  taken  away  by 
statute,  and  the  presumption  is  the  other  way.  Fowler's  Hist,  of  the  law  of  R.  P.  174  (New 
York).  "  Heir  "  is  of  general  import  and  will  include  heirs  in  fec'tail  as  well  as  hem  in 
fee-simple.  Maitindale  f.  Troop,  3  Md.  353.  Harris  &  McHenry,  1793.  Boone  Real 
Prop.  33.    Willard  on  Real  Est.  and  Conv.  50. 

(13)  "Assigns"  is  not  a  word  of  limitation:  it  only  means  to  show  that  the  man  takes 
an  assignable  estate,  per  JesseeM.  R.,  Osborne  to  Bowlett,  13  ch.  D.  777,  for  some  excep- 
tional cases  where  the  fee  passes  without  the  word  "  heirs."  see  Elpb.  N.  &  C.  Inteip.  126. 
Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  226.  Washburn  on  Real  Prop.  (5  ed.)  vol.  i,  p.  88. 
Cole  a.  Lake  Co.,  54  N.  H.  a8o  (1874).  Dennis  v.  Wilson,  107  Mass.  593  (1871).  Morris 
V.  Henly,  a?  Cal.  451  (Tuttle,  1865).  Rosa  v.  Adams,  4  Dutch.  (N.  J.)  171  {1859).  Kear. 
ney  v.  Macomb,  C.  E.  Greeu,  N.  J.  Eq.  193  (1863.)  Clearwater  v.  Rose,  i  Blackford, 
137  (Ind.  1811).     Williams  v.  Woodard,  1  Wend.  493  (N.  Y.  1838). 

(34)  ["Donations  should  be  construed  strictly,  lest  any  one  be  presumed  to  have  given 
more  than  is  expressed  in  the  donation."] 

(35)  Vanhom's  Lessee  v.  Harrison,  i  Dall.  (Pa.l  150  (1785).  Merrit  V.  Abendroth,  34 
Hun .  319  ( 1881 ),  Vested  remainders  are  where  the  estate  is  invariably  fixed,  to  remain 
to  a  determinate  person  after  the  particular  estate  is  fixed.  Holcombe  v.  Tufits,  7  Ga, 
(Cobb.)  544  (1849).     Murphy  v.  Cook,  10  La.  573  (Randolph,  1856). 
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For,  I.  It  does  not  extend  to  devises  by  will;(26)  in  which,  as  they  were 
introduced  at  the  time  when  the  feodal  rigor  was  apace  wearing  out,  a  more 
liberal  construction  is  allowed:  and  therefore  by  a  devise  to  a  man  forever. 


(36)  See  post^  the  33d  cbapter  ot  this  book,  page  380.  Lord  Coke  teaches  na  (i  lost, 
jaa,  b. )  that  it  was  the  maxim  of  the  common  law,  and  not,  as  has  been  sometimes  said, 
(Idle  V.  Cook,  I  P.  Wms.  77, )  a  principle  ariBing  out  of  the  wording  of  the  statutes  of 
wilt,  (3a  Hen.  VIII.  c.  1.  34  Hen.  VIII.  c.  5,)  '-quod  ultima  voluntas  Usialoris  est 
perititpienda,  secundum  veram  intentionent  suam."  For  this  reason,  Littleton  sajs 
(sect  586)  if  a  man  deviscth  tenements  to  another,  habendum  in  perpetuum,  the  devise 
taketh  a  fee-simple;  yet,  if  a  deed  of  feoffment  had  been  made  to  him  by  the  devisor  of 
the  said  tenements,  habendum  sibi  in  perpetuum,  he  should  have  an  estate  but  for  term 
of  his  life,  for  want  of  the  word  heirs.  In  Webb  v.  Herring  (i  Rolle's  Rep.  399)  it  was 
determined  that  a  devise  to  a  man  and  hin  successors  gives  a  fee.  But  whether  a  deviae 
to  a  man  and  his  posterity  would  give  an  estate-tail  or  a  feewasdonbted  in  The  Attorney- 
General  V.  Bamfield,  3  Freem.  363.  Under  a  devise  to  a  legatee  "  for  her  own  use,  snd 
to  give  away  at  her  death  to  whom  she  pleases,"  Mr.  Justice  Fortescue  said,  there  was  no 
doubt  a  fee  passed.  Timewell  v.  Perkins,  3  Atk.  103.  And  the  same  doctrine  was  held 
in  Goodtitle  v.  Otway,  3  Wils.  7;  see  also  infra.  Andadevise  of  the  testator's  lands  and 
tenements  to  his  eiecutors,  "  freely  to  be  possessed  and  enjoyed  by  them  alike,"  was 
held  (in  Loveacres  v.  Blight,  Cowp.  357)  to  carry  the  fee;  lor  the  testator  had  charged 
the  estate  with  the  payment  of  an  annuity,  which  negatived  the  idea  that  by  the  word 
freely  he  only  meant  to  give  the  estate  free  of  encumbrances:  the  free  enjoyment,  there- 
fore, it  was  held,  must  mean  free  from  alt  limitations.  But,  if  tbe  testator  had  not  put 
any  chai^  on  the  estate,  this  would  not  have  been  tbe  necessary  construction^  nor  would 
ao  eztentud  a  meaning  have  been  given  to  those  words  against  the  heir,  in  any  case 
where  it  was  not  certain  that  the  testator  meant  more  than  that  his  devisee  should  possess 
and  enjoy  the  estate/rw  front  all  charges,  or  free  from  impeachment  of  waste.  Good- 
right  V.  Barron,  11  BxA,  334. 

Thus,  if  a  man  devises  all  his  freehold  estate  to  his  wife  during  her  natural  life,  and 
also  at  her  disposal  afleruiards  to  leave  it  to  whom  she  pleases,  the  word  leave  confines 
the  authority  of  the  devisee  for  life  to  a  disposition  b^  will  only.  Doe  v.  Thorley,  iG 
Bast,  443;  and  see  infra.  This,  it  will  at  once  be  obvious,  is  b^  no  means  inconsistent 
with  what  was  laid  down  in  Timewell  v.  Perkins,  as  before  cited.  The  distinction  is 
pointed  out  in  Tomlinson  v.  Dighton,  i  P.  Wms.  171.  Thus,  where  a  power  is  given, 
with  a  peculiar  description  and  limitation  of  the  estate  devised  to  the  donee  of  the  power, 
the  power  is  a  distinct  gift,  coming  in  by  way  of  addition,  but  will  not  enlar^  the  estate 
expressly  given  to  the  devisee;  though,  when  the  devise  is  general  and  indefinite,  with  a 

Kwer  to  di^Ktse  of  the  fee,  tnere  the  devisee  himself  takes  the  fee.  In  some  few 
itances,  indeed,  courts  of  ei^uity  have  inclined  to  consider  a  right  of  enjoyment  for  life, 
coupled  with  a  power  of  appointment,  as  equivalent  to  the  sbs^ute  property.  Standen 
V.  Standen,  3  Ves.  Jr.  594.  A  difference,  however,  seema  now  to  be  firmly  established, 
not  so  much  with  regard  to  the  party  possessing  a  power  of  disposal,  as  out  of  considera- 
tion for  those  parties  whose  interests  depend  upoii  the  non-execution  of  that  power. 
Croft  V.  Slee,  4  Ves.  64,  Confining  the  attention  to  the  former,  there  may  be  no  reason 
why  that  which  he  has  power  to  dispose  of  should  not  be  considered  as  his  property;  but 
the  interests  of  the  latter  ought  not  to  be  ^ected  in  any  other  manner  than  that  sped- 
fied  at  the  creation  of  the  power.  Holmes  v.  Coghill,  7  Vea.  506.  Jones  v.  Currv,  1 
Swanst.  73,  Reid  v.  Shergnld,  10  Ves.  383.  Whetl,  therefore,  a  devise  or  bequest  (for 
the  principle  seems  to  apply  equally  to  realty  aa  to  personalty)  b  made  to  any  one 
expressly  for  life,  with  a  power  of  appointment,  by  will  only ^  superadded,  that  power  (aa 
already  has  been  intimated)  must  be  executed  in  themanuer  prescribed;  for,  the  property 
not  being  absolute  in  the  first  taker,  the  objects  ot  the  power  cannot  take  without  a 
formal  appointment;  but, 'where  the  devise  or  bequest  is  made  indefinitely,  with  a  super- 
added power  to  dispose  by  will  or  deed,  the  property  (as  we  have  seen)  vests  absolutely. 
The  distinction  may,  perhaps,,  seem  slight,  but  it  has  Wen  judicially  declared  to  be  per- 
fectly settled.  Bradley  v.  Westcott,  13  Ves.  453.  Anderson  v.  Dawson.  15  Ves.  536. 
Barford  v.  Street,  16  Ves,  1^9  Nannock  v.  Morton,  7  Ves.  398.  Irwin  v.  Farrer,  19  Ves. 
87.  Where  an  estate  is  devixd  absolutely,  without  any  prior  estate,  limited  to  anch  uaes 
aa  a  person  shall  appoint,  that  is  an  estate  in  fee,  Langham  v.  Nenny,  3  Ves.  •47a  And 
the  word  "  estate."  when  used  by  a  testator,  and  not  restrained  to  a  narrower  significa- 
tion by  the  context  of  the  will,  (Doe  v.  Hurrell,  5  Barn.  &  Aid.  3i.)  is  sufGdent  to  carry 
real  estate,  (Barnes  v.  Patch,  8_Ves.  608.  Woollam  v  Kenworthy,  9  Ves,  143J)  and  that 
not-merely  a  life-interest  therein,  but  the  fee,  although  no  words  of  limitation  in  per- 

eituity  are  added.     Roe  v.   Wright,  7  Hast,  a68.     Right  v.  Sidebotham.   a  Doug.  763. 
borlton  v.  Taylor,  3  Ves.  &  Bea,  163.     Pettiward   v.   Prescott,  7  Ves.  545.     Nicholls  v. 
Butcher,  18  Ves.  195.     And  although  the  mere  introductory  words  of  a  will,  intimating 
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or  to  one  and  his  assigns  forever,  or  to  one  in  fee-simple,  the  devisee  hath 
an  estate  of  inheritance;  for  the  intention  of  the  devisor  is  sufficiently  plain 
from  the  words  of  perpetuity  annexed,  though  he  hath  omitted  the  legal 


in  Kcneral  terms  the  testator's  intention  to  dispose  of  "all  his  estate,  real  and  personal," 
will  not  of  themselves  pass  a  fee  if  the  will,  in  its  operative  clauses,  contains  do  further 
declaration  of  such  intent,  still,  where  the  subsequent  clauses  of  devise  are  inexplicit, 
the  introducloiy  words  will  have  an  effect  on  the  construction,  as  affi>rding  some  indica- 
tion of  the  testator's  intention.  Ibbetson  v.  Bcckwitb,  Ca.  teuip,  Talb.  160.  Goodrigtat 
V.  Stocker,  5  T.  R.  13.  Doe  v.  Buckner,  6  T.  R,  61a.  GuUiver  v.  Poynti,  3  Wils.  143. 
Smith  V.  Co£Eii],  i  H.  Bla.  450.  But,  though  slight  circumstances  may  be  admitted  to 
explain  obscurities,  (Randall  v.  Morgan,  11  Ves.  77,)  and  words  may  be  enlarged, 
abridged,  or  transposed  in  order  to  reach  the  testator's  meaning,  when  such  liberties  are 
necessary  to  make  the  will  consistent,  (Keilj  v.  Fowler,  Wilm.  Notes,  309,)  still,  no 
operative  and  effective  clause  in  a  will  must  be  controlled  by  ambiguous  words  occurring 
in  the  introductory  parts  of  it,  unless  this  is  absolutely  necessary  in  order  to  furnish  a 
reasonable  interpretation  of  the  whole.  Lord  Oxford  v.  Churchill,  3  Ves.  &  Bea.  67. 
Hampson  v.  Brandwood,  I  Mad.  388.  Leigh  v.  Norbniy,  13  Ves.  344.  Doe  v.  Pearce,  I 
Fr.  365.  Neither  can  a  subsequent  clause  of  limitation  as  to  one  subject  of  devise  be 
governed  by  words  of  introdnction  which,  though  clear,  are  not  properly  applicable  to 
Qiat  particular  subject,  (Nash  v.  Smith,  17  Ves.  33.  Doe  v.  Clayton,  8  Bast.  144.  Denu 
V.  Gaskin,  Cowp.  661;  J  whilst,  on  the  other  hand,  an  express  disposition  in  an  early  part 
of  a  will  must  not  receive  an  exposition  from  a  subsequent  passage  afibrding  only  a  con- 
jectural inference.  Roach  v.  Haynes,  8  Ves  590.  Barker  v.  Lea,  3  Ves.  &  Bea.  117,  S. 
C.  I  Turn.  &  Russ.  A^d.  Jones  v  Colbeck,  8  Ves.  41.  Paraans  v.  Baker,  iS  Ves.  478. 
Thackeray  v.  Hamiison,  1  Sim.  &  Stu.  217. 

Where  an  estate  is  devised,  and  the  devisee  is  subjected  to  a  charge,  which  charge  ia 
not  directed  to  be  paid  out  of^e  rents  and  profits,  the  devise  will  carry  a  fee  simple  not* 
withstanding  the  testator  basitdded  no  words  of  express  limitation  in  perpetuity.  Upon 
this  iwint  the  distinction  is  settled  that,  where  the  charge  is  on  the  person  to  whom  the 
land  is  devised,  (in  general  *  terms,  not  where  he  has  an  estate-tail  given  him,  Denn  i'. 
Slater,  5  T.  R.  337,)  there  he  must  take  the  fee;  but  not  where  the  chaise  is  upon  the 
land  devised  and  payable  out  of  it  And  the  reason  given  why  in  the  former  case  the 
devisee  must  take  the  fee  is  because  otherwise  the  estate  may  not  be  sufficient  to  pay  the 
charge  during  the  life  of  the  devisee,  which  would  make  him  a  loser;  and  that  could  not 
have  been  the  intention  of  the  devisor.  Goodtitle  v.  Maddem,  4  East,  500.  -  Doe  v. 
Holmes,  8  T.  R.  i.  Doe  v.  Clarke,  a  New  Rep.  349.  Roe  v.  Daw,  3  Man.  &  Sel.  533. 
Baddeley  v.  Leapingwell,  Wilm.  Notes,  335.  Collier's  case,  6  Rep.  16.  Jackson  V.  Mer- 
ril,  6  Johnson,  19a,  N.  Y.,  i8ia     Washburn  on  Real  Prop. -sol.  i,  sed.  p.  91. 

WiUi  rjegard  to  the  o}>eration  of  the  word  "hereditaments"  in  a  will,  Mr,  Justice  Bulter'' 
said  there  nad  been  various  opinions:  in  some  cases  it  has  Iieen  held  to  pass  a  fee,  in  otheA 
not,  (Doe  v.  Richards,  3  T.  R.  360;)  but  the  latter  construction  seems  now  to  be  firmly 
established  as  the  true  one.  The  settled  sense  of  the  word  "hereditaments,"  chier-baron ... 
Macdonald  declared,  (in  Moore  v.  Denn,  a  Bos.  &  Piill.  251. )  is  to  denote  such  things  as 
may  be  the  subject-matter  of  inheritance,  but  Uot  the  inheritance  itself:,  and  cannot, 
therefore,  by  its  own  intrinsic  force  enlarge  an  estate  which  \a  primd  facie  a  life -estate  into 
a  fee.  It  may  have  weight,  under  particular  circuinstances,  in  explaining  the  other 
expressions  in  a  will  from  whence  it  may  be>col1ected,  in  a  manner  agreeable  to  the  rules 
of  law,  that  the  testator  intended  togivea  fee;  but  in  Canning  v.  Canning,  Moselv,  243, 
it  was  considered  aa  quite  settled  by  the  decision  in  Hopewell  v.  Acklana,  i  Salk.  319, 
that  a  fee  will  not  pasa  merely  by  Qie  use  of  the  word  "  hereditament."  And  see  me 
lam^  case  of  Denn  v:  Moore,  in  its  previous  stages  of  litigation,  3  Anstr.  787.  5  T.  R.  563. 
As-alsO'Pocockc.  The  Bishop  of  London,  3  Brod.  &  Bing.  33. 

Mr.  Preston,  in  page  4a  {4)  of  the  second  volume  of  his  rreat. />f  Est.,  observes,  "The 
mle  requiring  the  designation  in  terms,  or  hy  reference,  of  heirs  in  the  limitation  of 
estatw  IS  confined,  even  with  respect  to  common-law  assurances,  to  those  cases  in  which 
the  assurances  are  to  natural  pereons.  The  rule  does  not  take  place  where  the  assurances 
are  made  bf  corporations,  or  are  made  by  matter  of  record,  or  operate  only  to  extinguish 
a  right  or  a  at//a/«ra/ interest,  or  which  give  one  hiterest  in  lieu  of  another,  or  release  the 
unity  of  title,  or  confer  an  eauitable  interest  by  way  of  contract,  as  distinguished  from  a 
conveyance."  These  and  otner  instances,  as  well  as  those  of  wills,  (to  which  the  mle 
does  not  extend, )  he  says  are  more  properly  to  be  considered  as  not  coming  within  the 
•cope  of  the  mle,  or  of  the  policy  of  the  law  which  was  the  foundation  of  the  rule,  than 
as  exceptions  to  the  rule;  and  he  devotes  the  greaterpart  of  the  remainder  of  the  volume 
cited  to  a  collection.And  illustration  of  the  diflerent  classes  of  cases  in  which  a  fee  has 
been  held  to  pass  though  the  word  "  heirs"  has  not  been  used.    To  this  au?ple  store- 
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words  of  inheritance. (37)  (28)  But  if  the  devise  be  to  a  man  and  his  assigns, 
without  annexing  words  of  perpetuity,  there  the  devisee  shall  take  only  an 
estate  for  life;  for  it  does  not  appear  that  the  devisor  intended  any  more. (29) 
3.  Neither  does  this  rule  extend  to  fines  or  recoveries  considered  as  a  species 
of  conveyance;  for  thereby  an  estate  in  fee  passes  by  act  and  operation  of 
law  without  the  word  "heirs,"  as  it  does  also,  for  particular  reasons,  by 
certain  other  methods  of  conveyance,  which  have  relation  to  a  former  grant 
or  estate,  wherein  the  word  "  heire  "  was  expressed.  (5)  3.  In  creations  of 
nobility  by  writ,  the  peer  so  created  hath  an  inheritance  in  his  title,  without 
expressing  the  word  "  heirs;"  for  heirship  is  implied  in  the  creation,  unless 
it  be  otherwise  specially  provided:  but  in  creations  by  patent,  which  are 
stridi  juris, {^o)  the  word  "  heirs  "  must  be  inserted,  otherwise  there  is  no 
inheritance.  (31)  4.  In  grants  of  lands  to  sole  corporations  and  their  succes- 
sors, the  word  ' '  successors ' '  supplies  the  place  of  ' '  heirs; "  for  as  heirs  take 

from  the  ancestor,  so  doth  the  successor  from  the  predecessor.  (32 ) 
♦109]     Nay,  in  *a  grant  to  a  bishop^  or  other  sole  spiritual  corporation,  in 

frankalmoign,  the  word  "frankalmoign"  supplies  the  place  of  "suc- 
cessors," (as  the  word  "successors"  supplies  the  place  of  "heirs")  ex  vi 
termini;  and  in  all  these  cases  a  fee-simple  vests  in  such  sole  corporation. 
But,  in  a  grant  of  lands  to  a  corporation  aggregate,  the  word  "  successors  " 
is  not  necessary,  though  usually  inserted:  for,  albeit  such  simple  grant  be 
strictly  only  an  estate  for  life,  yet,  as  that  corporation  never  dies,  such  estate 
for  life  is  perpetual,  or  equivalent  to  a  fee-simple,  and  therefore  the  law 
allows  it  to  be  one.((i)(33)  5.  Lastly,  in  the  case  of  the  king,  a  fee-simple 
will  vest  in  him,  without  the  word  "  heirs"  or  "successors"  in  the  grant; 


houae  of  material  the  reader  wtlo  wishes  to  examine  the  subject  more  at  length  is  referred. 
— Cbitty. 

(37)It  is  now  provided  by  statute  in  England  that  where  any  real  estate  shall  be  devised 
to  any  person  without  any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the 
fee  simple,  cr  other  the  whole  estate  or  interest  which  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate,  unless  a  contrary  intentiou  shaltappear  by  thewill.  7  Will. 
IV.  and  I  Viot.  c.  a6.     Chitty's  Eng.  Stats,  vol.  12,  title  Wills,  p.  i\. 

Williams  on  Real  Prop.  6  ed.  p.  317. 

Cole  V.  Lake  Co.,  54  N.  H.  388  ( 187+).  Washburn  on  Real  Prop.  5  ed.  vol.  i,  p.  90. 
Toniblef.  Hensley,  10  Mo.  311  (1S47}. 

(iS)  If  it  be  shown  from  the  Words  of  the  deed  that  it  was  the  intent  to  convey  a  fee 
simple,  the  proper  words  may  be  added  to  the  deed  by  a  decree  of  thecourt  in  an  action, 
for  the  reformation  of  the  deed.— Tiedeman  on  Real  Prop.  3  ed.  jMr.  37, 

(ag)  The  expression  "  I  giveand  bequeath  to  — ——  and  the  heira  of  her  body  for  her 
sole  and  separate  use  during  her  natural  life,"  was  held  at  common  law  to  create  an  estate 
tail    Skillin  V.  Lloyd,  6  Cold.  (Tenu.)  564  (1869). 

I30)  [Of  strict  right.] 

(SiJEmersoni".  Mooney,  50N.  H.  3*0(1870).    Goodeve's  Mod.  Law  of  R.  P.  (3ed.)8r. 

(33)  In  a  grant  of  land  to  a  sole  corporation  the  word  heirs  will  not  convey  a  fee  any 
more  than  the  word  successors  would  in  a  grant  to  a  natural  person.  For  instance,  a  lim- 
itation to  a  parson  in  his  politic  capacity  and  to  his  heirs  gives  him  only  an  estate  tor  life. 
Co.  Litt.  8,  b.  4  H.  5, 9.  The  word  successors,  however,  is  not  necessary  to  pass  a  fee  to 
B  sole  corporation  in  case  of  a  gilt  'va  frankalmoign,  and  should  be  omitted  as  suiplnsage. 
Co.  Litt  94,  5.  When  a  corporation  has  entered  into  a  binding  contract  to  supply  water 
to  a  mill  it  will  not  be  allowed  to  repudiate  after  the  demise  of  the  lessee  on  the  grotwd 
that  the  term  legal  representatives,  instead  of  hein,  was  used  in  the  lease.  Cole  v.  Lake 
Co.,  54  N.  H.  378  (1874).  In  a  grant  of  land,  although  the  word  heirs  was  omitted,  when 
it  was  plainly  shown  by  popular  language  used,  that  a  title  in  fee  simple  was  intended  to 
be  conveyed,  the  court  held  that  the  intent,  rather  than  the  technical  words  should  be 
followed.     Ibid.  289  (1874) 

(J3)  Railway  v.  Bosworth,  46  Ohio,  85  (1890).      People  f.Obrien,  45  Hun.  5»6,  N.  Y. 
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partly  from  prerogative  royal,  and  partly  from  a  reason  similar  to  the  last, 
because  the  king  in  judgment  of  law  never  dies.(^)  But  the  general  rule 
is,    that  the  word   "heirs"    is  necessary  to  create  an   estate  of  inherit- 

II.  We  are  next  to  consider  limited  fees,  or  such  estates  of  inheritance  as 
are  clogged  and  confined  with  conditions,  or  qualifications,  of  any  sort.  And 
these  we  may  divide  into  two  sorts:  i.  Quailed,  or  base  fees;  (35)  and,  2. 
Fees  conditional,  so  called  at  the  common-  law;  and  afterwards  tees-iaii,  in 
consequence  of  the  statute  tU  donis.{2,(>') 

I.  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  quaUfication  subjoined 
thereto,  and  which  must  be  determined  whenever  the  qualification  amiexed 
to  it  is  at  an  end.  (37)  As,  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants 
of  the  manor  of  Dale;  in  this  instance,  whenever  the  heirs  of  A.  cease  to  be 
tenants  of  that  manor,{38)  the  grant  is  entirely  defeated.  So,  when  Henry 
VI.  granted  to  John  Talbot,  lord  of  the  manor  of  Kingstone-Lisle  in  Berks, 
that  he  and  his  heirs,  lords  of  the  said  manor,  should  be  peers  of  the  realm, 
by  the  title  of  barons  of  I^isle;  here  John  Talbot  had  a  base  or  qualified  fee 
in  that  dignity,  (f)  and,  the  instant  he  or  his  heirs  quitted  the  seignory 

I 

<^)  See  book  I.  p.  249.  (c)  Co.  LIH.  27. 


(34)  Two  other  classes  of  cases  may  be  meDtioned  as  exceptions  to  the  rule  that  the 
word  heirs  is  necessary  to  raise  an  estate  in  fee. 

I.  Where,  b^  reference,  another  instrument  which  does  contain  the  word  heirs  is 
incorporated  with  and  made  part  of  the  conveyance.  Nothing  short  of  this,  however 
clear  the  intent  to  do  so  may  be,  will  enlaiKe  a  life-estate  to  a  fee,  not  even  if  the  refer- 
ence be  to  a  will,  which,  according  to  the  liberal  principles  of  interpretation  adopted  by 
the  courts  as  to  wills,  creates  a  fee  without  words  of  inheritance.  Lytle  v.  Lytle,  10 
Watts,  259.  By  the  deed  in  that  case  the  grantor  conveyed  to  the  erantee  "  all  his  part 
of  the  estate  lett  to  him  by  his  father's  last  will  and  testament;"  and  the  will  referred  to 
ran  thus; — "The  remainder  of  my  real' and  personal  property  I  will  to  be  equally 
divided  betwixt  my  children."  It  was  held  that  nothing  hut  a  life-estate  passed  to  the 
grantee.  If  the  will  had  contained  a  clause  giving  the  property  to  him  and  his  hdrs,  it 
wonld  have  come  within  the  reason  of  the  case.  A  fee-simple  is  conveyed,  because  t^ 
reference  the  other  instrument  is  incorporated  and  made  part  of  the  conveyance;  and  if 
that  should  contain  the  essential  word  heirs,  it  is  adjudged  good  as  a  conveyance  of  the 
fee. 

3.  A  mere  executory  agreement  to  sell  and  convev  land  (which,  however,  if  in  writing 
or  within  the  provisions  of  the  statuteof  frauds,  a  (Jiancellor  will  decree  to  be  3pecifi<^ly 
performed  by  the  execution  of  a  regular  and  formal  deed)  need  not  contain  the  word 
heirs  in  order  to  convey  in  equity  a  fee.  If  the  vendee,  having  paid  the  consideration- 
money,  has  a  right  in  equity  to  call  on  the  vendor  to  convey,  he  has  the  equitable  estate; 
and  if  the  intention  of  the  parties  was  to  buy  and  sell  a  fee,  he  has  an  enuitabte  fee- 
simple,  though  the  word  hetrs  were  not  used.  Defraunce  v.  Brooks,  8  W.  &  S.  67.  In 
executory  contracts,  equity  supplies  words  of  inheritance,  and  implies  a  fee  when  the 
consideration  evinces  that  not  less  thon  a  fee  was  intended. — Shakswood. 

(35)  Tiedeman  on  Real  Prop,  a  ed.  par.  44. 
(36)[Ofpfts.] 

A  question  has  arisen,  whether  after  all,  there  is  any  snch  estate  as  a  qualified  or 
determinable  fee,  or  whether  this  form  of  estate  was  done  away  with  by  the  statute  of 
quia  emplores.  "Whatever  may  be  the  true  solution  of  this  question  in  England,  where 
the  docmneof  tenure  still  has  some  significance,  we  think  the  existence  of  such  an  estate 
as  a  qualified  or  determinable  fee  must  be  recognized  in  this  country."  First  Univ. 
Society  V.  Bowland,  155  Mass.  175  (1891). 

(37)  Washburn  on  Real  Prop.,  vol.  i,  5  ed.  p.  93.  Brondwe  v.  Warner,  3  Hill  (N.  Y.) 
147  (1843).  Hoge  V.  Hollister,  a  Chan.  Tenn.  6jo  Cooper  (1876).  Clopton  v.  Clopton,  a 
Heisk.  (Tenn.i  36  (1870).     State  v.  Brown.  3  Dutch.  (N.  J.)  ao  (1858). 

r  Barb.  Rights  of  Pers.  and  Prop.  390-1.     i  Pingrey  on  R.  P.  308,  309. 

(38)  Even  for  a  short  period,  and  they  afterwards  resume  it.  Velv.  150.  Prest  on 
Estates,  30.  But  if  A  die,  the  birth  of  a  posthumous  child  wilt  continue  the  tenancy  and 
prevent  the  defeat  of  the  gjant.    I  Leon.  74. — Archbou>. 
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*iio]  of  this  maaor,  the  dignity  was  afan  end.  This  *estate(39)  is  a  fee, 
because  by  possibility  it  may  endure  forever  in  a  man  and  his 
beirs;(4o)  yet  as  that  duration  depends  upon  the  concurrence  of  collateral 
circumstances,  which  qualify  and  debase  the  purify  of  the  donation,  it  is 
therefore  a  qualified  or  base  fee.(4i) 

2.  A  conditional  fee,  at  the  common  law,  was  a  fee  restrained  to  some  par- 
ticular heirs,  exclusive  of  others:  "  donatio  slricta  et  coardata;{d)  skul  certis 
hteredibus  quibusdam  a  successione  exciusis,-" (i\.2)  as  to  the  heirs  of  a  man's 
body,  by  which  only  his  lineal  descendants  were  admitted,  in  exclusion  of 
collateral  heirs;  or  to  the  heirs-mo/ir  of  his  body,  in  exclusion  both  of  collat- 
erals, and  lineal  females  al50.(43)(44)  It  was  called  a  conditional  fee,  by 
reason  of  the  condition  expressied  or  implied  in  the  donation  of  it,  that  if  the 
donee  died  without  such  particular  heirs,  the  land  should  revert  to  the 
donor,(45)  For  this  was  a  condition  annexed  by  law  to  all  grants  whatso- 
ever; that,  on  bilure  of  the  heirs  specified  in  the  grant,  the  grant  should  be 
at  an  end,  and  the  land  return  to  its  ancient  proprietor.Cff)C46)  Such  con- 
ditional fees  were  strictly  agreeable  to  the  nature  of  feuds,  when  they  first 
ceased  to  be  mere  estates  for  life,  and  were  not  yet  arrived  to  be  absolute 
'  estates  in  fee-simple.  And  we  find  strong  traces  of  these  limited,  conditional 
fees,  which  could  not  be  alienated  from  the  lineage  of  the  first  purchaser,  in 
our  earliest  Saxon  Iaws.(/) 

Now,  with  regard  to  the  condition  annexed  to  these  fees  by  the  common 
law,  our  ancestors  held,  that  such  a  gift  (to  a  man  and  the  heirs  of  his  body) 
was  a  gift  upon  condition,  that  it  should  revert  to  the  donor  if  the  donee  had 
no  heirs  of  his  body;  but,  if  he  had,  it  should  then  remain  to  the  donee.  (47) 
liiey  therefore  called  it  a  fee-simple,  on  condition  that  he  had  issue.  (48) 


J 


;d^  Flet-j.  S^C.S,|5.  JBfrtA.^^.   |HeiThopoacnnkn 
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or  ft.  If  be  be  prohibited  (ram  ao  dcliig  b;  bmi  wb 
flnt  icqulred  the  luid.] 


(39)  The  proprietor  of  a  qiulified  or  base  fee  has  the  s> 
estate,  till  the  contineency  upon  which  it  is  limited  oc 
simple.     Walsingham's  case,  Plowd.  557.— ChiTTY. 

(40)  Patterson  v.  McCausIand,  3  Bland,  73,  Md.  Chkn.  (1873).  Challis'  Law  of  Real 
Property,  1  ed.  3a8,  (1891.) 

(41)  Sec  Minor's  Inats.  vol.  3,  title  Base  Pee& 

(43}  ["A  strict  and  limited  donation;  as  to  certain  heira,  others  being  exdndedfiom  the 
succession."] 

(43)  In  the  passage  above  quoted  from  Pleta,  Mr.  Preston,  in  his  Bstay  on  Estates,  p. 
358,  says  be  understands  Pleta  as  speaking  of  estates-tail,  and  not  of  fees-conditional  at 
common  law-  and  be  says  (p.  185)  that  before  the  statute  de  donis  a  gift  to  a  roan  and 
his  heirs  maUs  of  his  body,  or  to  a  man  and  his  heirs/imfai^M  of  his  body,  would  not 
have  been  allowed  at  common  law.  The  word  utaUsiTi  the  one  cose,  and  the  word 
females  In  the  other,  would  have  been  rejected  asrepugnant  tothe  estate. — Abcsbold. 

(44)  Vanderheyden  v.  Crandall,  2  Demo  N.  Y.  19  (1846),  Such  a  fee  was  called  a/iw- 
dum  talliaium,  from  tailler,  to  cut  or  mutilate;  Washburn  on  Real  Prop,  voL  i,  5  ed, 
p.  98. 

(45)  I  PiuKtey  on  R.  P.  310.  Goodeve'a  Mod.  Law  of  R.  P.  (3  ed.)  83.  Rowland  v. 
Warren,  10  Oregon  130  {1883).     Boone,  Real  Proper^,  44,  45. 

(46)  Prazerzi.  Superviaon,  74  111.  386.  Preeman(  1874).  Williamson  Real  Prop.  6ed. 
p.  37.     Overbaugh  v.  Patrie,  8  Barber  37  N.  Y.  ( 1850).      t  Sheppord's  Touchstone,  Pres- 

(47)  Minor's  Insts.  supra. 

(48)  In  the  great  case  of  Willion  v.  Berkley,  (Plowd.  333,)  lord  C.  J.  Dyer  said,  npon 
the  grant  of  a  conditional  fee,  the  fee.«imple  vested  at  the  banning  by  having  issue,  the 
donee  acquired  power  to  aliene,  which  he  had  not  before;  but  the  issue  was  n^thecausc 
of  his  having  the  fee;  the  first  gift  vested  that;  and,  (in  p.  335  of  S  C.)  it  was  said,  when 
land  was  given  (before  the  statute  de  donis)  to  a  man  and'the  heirs  of  his  body,  this  wu 


570 


>v  Google 


Chap.  7]  OF  THINGS.  rio-iii-112 

(4.9)  Now,  we  must  observe,  that,  when  any  condition  is  perfonned,  it  is 
Uienceforth  entirely  gone;  and  the  thing  to  which  it  was  before  an- 
nexed becomes  absolute,  *and  wholly  unconditional.  (50)  So  that,  as  [*iii 
soon  as  the  grantee  had  any  issue  bom,  his  estate  was  supposed  to  be- 
come absolute,  by  the  performance  of  the  condition,  (51)  at  least,  for  these  three 
purposes:  i.  To  enable  the  tenant  to  aliene  the  land,  and  thereby  to  bar  not 
only  his  own  issue,  but  also  the  donor  of  his  interest  in  the  reversion.  (^) 
2.  To  subject  him  to  forfeit  it  for  treason;  which  he  could  not  do,  till  issue 
bom,  longer  than  for  his  own  life;  lest  thereby  the  inheritance  of  the  issue, 
and  reversion  of  the  donor,  might  have  been  defeated. (A)  3,  To  empower 
him  to  charge  the  land  with  rents,  commons,  and  certain  other  encum- 
brances, so  as  to  bind  his  issue,  (i)  And  this  was  thought  the  more  reasonaUe, 
because,  by  the  birth  of  issue,  the  possibility  of  the  donor's  reversion  was 
rendered  more  distant  and  precarious:  and  his  interest  seems  to  have  been 
the  only  one  which  the  law,  as  it  then  stood,  was  solicitous  to  protect;  with- 
out much  regard  to  the  right  of  succession  intended  to  be  vested  in  the  issue. 
However,  if  the  tenant  did  not  in  fact  aliene  the  land,  the  course  of  descent 
was  not  'altered  by  this  performance  of  the  condition;  for  if  the  issue  had 
afterwards  died,  and  then  the  tenant,  or  original  grantee,  had  died,  without 
making  any  alienation;  the  land,  by  the  terms  of  the  donation,  could  descend 
to  none  but  the  heirs  of  his  body,  and  therefore,  in  default  of  them,  must  have 
reverted  to  the  donor.  For  which  reason,  in  order  to  subject  the  lands  to 
the  ordinary  course  of  descent,  the  donees  of  these  conditional  fee-siraples 
took  care  to  aliene  as  soon  as  they  had  performed  the  condition  by 
having  issue;  and  afterwards  repurchased  the  lands,  which  gave  them  a  fee- 
simple  absolute,  that  would  descend  to  the  heirs  in  general,  according  to  the 
course  of  the  common  law.  And  thus  stood  the  old  law  with  regard  to  con- 
ditional fees:  which  things,  says  Sir  £dward  Coke,(*)  though  they  aeem 
ancient,  are  yet  necessary  to  be  known;  as  well  for  the  declaring  how  the 
common  law  stood  in  such  cases,  as  for  the  sake  of  annuities,  and  sucb  like 
inheritances,  as  are  not  within  the  statutes  of  entail,  and  therefore  remain  as 
at  the  common  law. 
*The  inconveniences  which  attended  these  limited  and  fettered     [*ii3 

(I)  Co.  UUi.  19. 
\i)  1  InM.  11, 


a  fee-siniple,  with  a  condition  annexed,  that,  if  the  donee  died  witbont  such  heirs.  th« 
land  should  revert  to  the  donor;  to  whom,  therefore,  the  common  law  gave  a  formedon 
in  reverter.  But  he  was  not  entitled  to  a  writ  oi  formed  on  in  remainder;  for  no  re- 
mainder could  be  limited  upon  such  an  estate,  which,  though  determinable,  was  coniid- 
ered  a  fee-nmple  until  ttte  statute  de  donis  was  made.  Since  the  statute,  we  call  that  an 
estate-tail  which  before  was  a  conditional  fee,  (ibid.  p.  339;)  and  whilst  it  continued  so, 
if  the  donee  had  issue,  he  had  power  to  alienate  the  fee,  and  to  bar  not  only  the  succea- 
sion  of  his  issue,  but  the  reversion  of  the  donor  in  case  his  issue  subsequently  failed:  to 
redress  which  evils  (as  they  were  thought  to  be)  the  tcX.de  donis  conditionalibiu  was 
made.    Ibid.  jm.  343,  445.— CnrtTY. 

(49)  Ford  V.  Flint,  40  Vt.  39a,  Veaiy  (1867),  Betty  v.  Moore,  j  Ky,  236  (1833).  iMid 
V.  Iiard,  I  Baily  S.  C  Eq,  339(1831).     a  Pingrey  on  R.  P.  992. 

(50)  Where  the  person  to  whom  a  conditional  fee  was  limited  had  issne,  and  suBlered 
it  to  descend  to  such  issue,  he  mi){ht  aliene  it.  But,  if  they  did  not  aliene,  the  donor 
would  still  have  been  entitled  to  his  right  of  reverter;  for  the  estate  would  have  continued 
Bubject  to  the  limitations  contained  in  the  original  donation.  Nevil's  case,  7  Rep.  124. 
Wiflion  V.  Berkley,  Plowd.  247.  This  authority  supports  the  statement  of  our  author, 
to  a  similar  effect,  lower  down  in  the  page;  but  it  hardly  authorizes  the  assertion  that 
after  issue  the  estate  became  wholly  unconditional. — CmTTv. 
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inheritances,  were  probably  what  induced  the  judges  to  ^ve  way  to 
this  subtle  finesse  of  constraction,  (for  such  it  undoubtedly  was,)  in  order  to 
shorten  the  duration  of  these  conditional  estates.(52)  But,  on  the  othei 
hand,  the  nobility,  who  were  willing  to  perpetuate  their  possessions  in 
their  own  families,  to  put  a  stop  to  this  practice,  procured  the  statute 
of  Westminster  the  second(/)  (commonly  called  the  statute  de  donis  amdi- 
iianalibus)  to  be  made;  which  paid  a  greater  regard  to  the  private  will 
and  intentions  of  the  donor  than  to  the  propriety  of  such  intentions,  or 
any  public  considerations  whatsoever.  Tha  statute  revived  in  some  sort 
the  ancient  feodal  restraints  which  were  originally  laid  on  alienations, 
by  enacting,  that  from  thenceforth  the  will  of  the  donor  be  observed;  and 
that  the  tenements  so  given  (to  a  man  and  the  heirs  of  his  body)  should  at 
all  events  go  to  the  issue,  if  there  were  any;  or,  if  none,  should  revert  to 
thedonor.C53) 

Upon  the  construction  of  this  act  of  parliament,  the  judges  determined  that 
the  donee  had  no  longer  a  conditional  fee-simple,  whidi  became  absolute  and 
at  his  own  disposal  the  instant  any  issue  was  bom;  but  they  divided  the 
estate  into  two  parts,  leaving  in  the  donee  a  new  kind  of  particular  estate, 
which  they  denominated  a  fee-tail;{m)  and  investing  in  the  donor  the  ulti- 
mate fee-simple  of  the  land,  expectant  on  the  failure  of  issue;(54)  which 
expectant  estate  is  what  we  now  call  a  reversion.  («)(55)  And  hence  it  is 
that  I,ittleton  tells  us(c)  that  tenant  in  fee-tail  is  by  virtue  of  the  statute  of 
Westminster  the  second.  (56) 

Having  thus  shown  the  original  of  estates-tail,  I  now  proceed  to 
*i  13]  consider  what  things  may,  or  may  not,  be  entailed  *under  tfie  statute 
de  donis.  Tenements  is  the  only  word  used  in  the  statute:  and  this 
Sir  Kdward  Coke(/)  expounds  to  comprehend  all  corporeal  hereditaments 
whatsoever;  and  also  all  incorporeal  hereditaments  which  savor  of  the 
realty,  that  is,  which  issue  out  of  corporeal  ones,  or  which  concern,  or  arc 
annexed  to,  or  may  be  exercised  within,  the  same;  as,  rents,  estovers,  com- 
mons, and  the  like.  (57)  Also  offices  and  dignities,  which  concern  lands,  or 
have  relation  to  fixed  and  certain  places,  may  be  entailed. (f)  But  mere 
personal  chattels,  which  savor  not  at  all  of  the  realty,  cannot  be  entailed. (58) 
Neither  can  an  office,  which  merely  relates  to  such  personal  chattels;  nor  an 
annuity,  which  charges  only  the  person,  and  not  the  lands,  of  the  grantor. 
But  in  these  last,  if  granted  to  a  man  and  the  heirs  of  his  body,  the  grantee 
hath  still  a  fee-conditional  at  common  law,  as  before  the  statute;  and  by  his 

(I)  ISEdw.I.  ci. 

(n)  Theexpreoloa/ffi-fail,  or/ealiinilaiUaluin,  H 
tMnnvred  [ram  tbe  rmidlsln  (see  Crag.  I.  1.  (.  10.  S ' 
2^)uiK>ng  whnmliglKnined  an^  iDutllitted  or  mi 


(fii)  Calhoun  V.  Snyder,  6  Binney  (Pa.)  153  (1813). 

(53)  Omdoefi'.  Turman.  2  Leighs,  232  (Vs.  1830). 

(54)  Pearson  v.  Lane,  6  la.  63  (1881).    Blaire  v.  Van  Blarcura,  71  111.  292  (1874). 

(55)  The  gift  thus  remains  to  the  donee  until  there  is  a  failure  of  such  hdrs  as  the  gift 
describes.  But  still  there  is  another  manner  in  which  the  estate-tail  may  be  determined; 
for  if  it  be  derived  out  of  a  determinable  fee,  the  event  which  determines  the  oiiKinal 
estate  at  the  same  time  determines  the  estate-tail,  although  there  have  not  been 
a  failure  of  issue,  (Preston  on  EsL  164,  265;)  and  for  this  reason,  if  the  person  who 
created  the  estate-tail  had  but  a  determinable  fee,  the  recovery  of  tenant  in  tail 
will  give  him  but  a  determinable  fee.  i  Preston  on  Conv.  i,  3.  Preston  on  Est  2661— 
Archbou>. 

(56)  Washburn  on  Real  Property,  vol.  i  (5  ed.)  p.  94. 

(57)  Goodeve'9  Mod.  Law  or  R.  P.  (3ed.)  62. 

(58)  Washburn  on  Real  Prop.  vol.  i  {5  ed.)  p.  107.    Ibid,  100. 
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alienation  (after  issue  born)  may  bar  the  heir  or  revemoner.(/-)(59)  An 
estate  to  a  man  and  his  heirs  for  another's  life  cannot  be  entailed:  (j)  for  this 
is  strictly  no  estate  of  inheritance,  (as  will  appear  hereafter,)  and  therefore 
not  within  the  statute  de  donis.  Neither  can  a  copyhold  estate  be  entailed 
by  virtue  of  the  statute;  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord:  but,  by  the  special  custom  of  the  manor,  a  copyhold  may 
be  limited  to  the  heirs  of  the  body;(/)  for  here  the  custom  ascertains  and 
interprets  the  lord's  will. 

Next,  as  to  the  several  spedss  of  estates-tail,  and  how  they  are  respectively 
created.  Gstates-tall  are  either  general  or  special.  Tail-general  is  where 
lands  and  tenements  are  given  to  one,  and  the  heirs  0/ his  body  begotten:{f)o) 
which  is  called  tail-general,  because,  how  often  soever  such  (k>nee  in  tail  be 
moTried,  his  issue  in  general  by  all  and  every  such  marriage  is,  in  successive 
order,  capable  of  inheriting  the  estate-tail, /^r-ybrmam  rfo«j.(w)(6r)  Tenant 
in  tail  special  is  wher^  the  gift  is  restrained  to  certain  heirs  of  the  donee's 

(r)  Co.  Litt  IS,  30.  m  a  BeiL  s. 


(59)  If  an  annuity  is  granted  out  of  persona]  property  to  &  man  and  the  heira  of  his 
tiody,  it  is  a  fee-conditional  at  common  law,  ana  there  can  be  no  remainder  or  further 
dtmtation  of  it;  and  when  the  grantee  has  issue,  he  has  the  ftill  power  of  alieaation  and 
of  bairingthe  possibility  of  its  reverting  to  the  grantor  by  the  extinction  of  his  issue.  3 
Ves.  170.     I  Bio.  335. 

Btit  ont  of  8  term  for  j'ears,  or  any  personal  chattel,  except  in  the  instance  of  an 
annuity,  neither  a  fee-conditional  nor  an  estate-tail  can  be  created;  for  if  tbey  are  granted 
or  devised  by  such  words  aa  would  convey  an  estate-tail  in  real  property,  the  grantee  or 
devisee  has  the  entire  and  absolute  interest  without  having  issue;  and  as  soon  as  such  an 
interest  is  vested  in  any  one,  all  subsequent  limitations  of  conseqneuce  become  null  and 
void.  I  Bro.  374.  Hafg.  Co.  LitL  ao.  Feame,  345, 3  ed.  Roper  on  Legacies,  ch.  xvii. 
See  post,  3^.— Christian. 

An  annuity,  when  granted  with  words  of  inheritance,  is  descendible.  It  may  be 
granted  in  fee:  of  course  it  may  as  a  qualified  or  conditional  fee;  but  it  cannot  be 
entailed,  for  it  is  not  within  the  statute  de  donis;  and,  consequently,  it  has  been  held, 
there  can  be  no  remainder  limited  npon  such  a  grant;  but  it  seems  there  may  be  a 
limitation  by  way  of  executory  devise,  provided  that  it  is  within  the  prescribed  limits  and 
does  not  tend  to  a  perpetuity.  An  annuity  may  be  nanted  as  a  fee-simple  conditional; 
but  then  it  must  end  or  become  absolute  in  the  life  of  a  particularized  person.  Turner  v. 
Turner,  i  Br.  325.  S.  C.  Ambl.  781.  Earl  of  Stafford  v.  Buckley,  a  Ves.  Sr.  180.  An 
annuity  granted  to  one  and  the  heirs-male  of  his  body  being  a  grant  not  coming  within 
the  statute  de  donis,  all  the  rules  applicable  to  conditional  fees  at  common  law  still  hold 
with  respect  to  such  a  grant.     Nevirs  case,  7  Rep.  123. 

The  instance  of  an  annuity  charging  merely  the  person  of  the  grantor  seems  to  be  the 
only  one  in  which  a  fee-conditional  of  a  personal  chattel  can  now  be  created.  Neither 
leaseholds,  nor  any  other  descriptions  of  personal  property,  (except  such  annuities  aa 
foresaid,)  can  be  limited  so  as  to  make  tbem  transmissible  in  a  course  of  succesnon  to 
heirs:  they  must  go  to  persona!  representatives.  Countess  of  Lincoln  v.  Dnke  of  New- 
castle, It  Ves.  235.  Keiley  v.  Fowler,  Wilm.  Notes,  310.  There  is  consistency,  therefore, 
in  holding  that  the  very  same  words  may  be  differently  construed,  and  have  very  dif- 


ferent operations,  when  applied  in  the  same  instrument  to  different  description 

ty  governed  by  difierent  rules.    Forth  v.  Chapman,  I  P.  Wms.  667,    Elt 

19  Ves.  77.     Ihus,  the  same  words  which  woula  only  give  an  estate-tail  in  free- 


hold property  will  carry  the  abaolute  interest  in  leasehold  or  other  personal  property. 
Green  v.  Stevens,  19  Ves.  73.  Crooke  v.  De  Vandes,  9  Ves.  303.  Tothill  V.  Pitt,  i  Mad 
509— Chittv. 

(60)  Hal!  V.  Vandegrift,  3  Binney,  383,  Pa.  (1811).  6  Lawsou  Property  Right,  3713 
(iSoot.    Boone  Real  Prop.  46-48. 

(61 )  [By  the  form  of  the  gift.J  Also  a  gift  to  the  heirs  of  the  body  of  a  person  to  take 
as  purdissers  eo  nomine  will  give  an  estate  to  his  issue  in  successive  order,  in  the  same 
manner  as  if  the  estate  had  been  given  to  the  father.  (Co.  LitL  j6,  b.;)  or.  if  there 
be  a  grandftther,  father,  and  son  a  gift  to  the  grandfather  and  to  his  heirs  of  the 
body  of  his  son  will  be  an  estate-tail  in  the  grandfather.    Co.  Litt  20,  b.     11  H.  4,  3.— 

AXCHBOU>. 
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body,  and  does  not  go  to  all  of  them  io  general. (62)  And  this  may 
♦1:4]     *happen  several  w&ys.(zt))     I  shall  instance  in  only  one;  as  where 

lands  and  tenements  are  given  to  a  man  and  the  Aeirs  of  his  body,  on 
Mary  kis  now  wife  to  be  begotten:  here  no  issue  can  inherit  but  such  special 
issue  as  is  engendered  between  them  two;  not  such  as  the  husband  may  have 
by  another  wife;(63)  and  therefore  it  is  called  special  tail.  And  here  we 
may  observe,  that  the  words  of  inheritance  (to  him  and  his  heirs')  give  him 
an  estate  in  fee;(64)  but  they  being  heirs  to  be  by  kirn  begotten,  this  makes  it 
a  fee-tail;  and  the  person  being  also  limited,  on  whom  such  heirs  shall  be 
begotten,  (viz.,  Mary  his  present  wife,')  this  makes  it  a  fee-tail  special.(65) 

Estates,  in  general  and  special  tail,  are  further  diversified  by  the  distinc- 
tion of  sexes  in  such  details;  for  both  of  them  may  either  be  in  tail  male  or 
tail  female.  As  if  lands  to  be  given  to  a  man  and  his  heirs  male  of  his  body 
begotten,  this  is  an  estate  in  tail  male  general;(66)  but  if  to  a  man  and  the 
'^ax^female  of  his  body  on  his  present  wife  begotten,  this  is  an  estate  tail 
female  special.  (67)  And,  in  case  of  an  entail  male,  the  heirs-female  shall 
never  inherit,  nor  any  derived  from  them;  nor,  i  converso,  the  heirs-male,  in 
case  of  a  gift  in  tail  female.(x)  Thus,  if  the  donee  in  tail  male  hath  a 
daughter,  who  dies  leaving  a  son,  such  grandson,  in  this  case,  cannot  inherit 
the  estate-tail;  for  he  cannot  deduce  his  descent  wholly  by  heirs-male. (_j')(68) 
And  as  the  heir-male  must  convey  his  descent  wholly  by  males,  so  must  the 
heir-female  wholly  by  females.  And  therefore  if  a  man  hath  two  estates- 
tail,  the  one  in  tail  male,  the  other  in  tail  female;  and  he  hath  issue  a 
daughter,  which  daughter  hath  issue  a  son;  this  grandson  can  succeed  to 
neither  of  the  estates;  for  he  cannot  convey  his  descent  wholly  either  in  the 
male  or  female  line.(2)(69) 

As  the  word  keirs  is  necessary  to  create  a  fee,  so  in  further  limitation  of 
the  strictness  of  the  feodal  donation,  the  word  body,  or  some  other  words  of 

procreation,  are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what 
*ii5]     heirs  in  particular  *the  fee  is  Umited.     If,  therefore,  either  the  words 

of  inheritance,  or  words  of  procreation,  be  omitted,  albeit  the  others 
are  inserted  in  the  grant,  this  will  not  make  an  estate-tail.(7o)  As,  if  Uie 
grant  be  to  a  man  and  his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man 
and  his  children,  or  offspring;  all  these  are  only  estates  for  life,  there  wanting 
the  words  of  inheritance,  his  heirs,  (a) (71)  So,  on  the  other  hand,  a  gift  to 
a  man,  and  his  heirs  tnale  or  female,  is  an  estate  in  fee-simple,  and  not  in 
fee-tail:  for  there  are  no  words  to  ascertain  the  body  out  of  which  they  shall 
issue.(^)(78)     Indeed,  in  last  wills  and  testaments,  wherein  greater  indulg- 

m  Utt  BIS,  a,  27, 18.  3>.  (I)  Oi  LItt.  2S. 

ix)  Ibid.  8  SI.  »■  )-i  -^  T  .„  .V. 

XvS  n*A.TK. 

(6a)  Allen  v.  Craft,  109  Ind  478  (18S6).  Lehndorf  v.  Cope,  tia  111.  338  (I^reel^an, 
1S8S).     6  Lawson  Property  Rights,  2713  ( 1890). 

(63)  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  108(1887).  Tiedeman  on  Real  Property, 
a  ed.  par.  48. 

(64)  Barnes  v.  Hathawaj,  66  Barbour,  456,  N.  Y.  (1873). 

(651  Lehndorf  p.  Cope,  121  111.  339  (1888).     6  Lawson  Property  Rights.  a7ia  (1890). 

(66)  Vanderhejden  v.  Crandall,  a  Denio,  19  N.  Y.  { 1846).  6  Lanaon  Property  Rightii 
3711  (i8*r). 

(67)  Pierson  v.  Lane,  60  la.  6a  (1881). 

(68)  6  Lewson  Property  Rights,  3711  ( 1890). 

(69)  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  109.     Ibid.  49. 

(70)  Tiedemaa  on  Real  Prop.  2  ed,  par.  46-    Blairc  v.  Vanblarcum,  71  111.  99a  (1874), 


1  Vroom(N,J.)5i3(i86o).  Tylerr.  Moore,  42  Pa.  385(1863).  Butler  v.  Hnestis,  68 lU. 
59?  (1873)-    Davidson  v.  Wheeler.  17  R.  L  433  (1891).     i  Pingrey  on  R.  P.  313,  303. 

(7i|WiIliani3  on  Real  Prop.  6  ed.  sec.  144.  Washburn  on  Real  Prop.  vol.  i,  jed.  p. 
107. 

(7a)  Davidson  v.  Wheeler,  17  R.  I.  433  (1891). 
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ence  is  allowed,  an  estate-tail  may  be  created  by  a  devise  to  a  man  and  his 
seed,  or  to  a  man  and  his  heirs-male;  or  by  other  irre^ar  modes  of  expres- 
si(m.Cc)(73)C74-) 

There  is  still  another  species  of  entailed  estates,  now  indeed  g^owii  out  of 
use,  yet  still  capable  of  subsisting  in  law;  which  are  estates  in  libera  mari- 
tagio,  ox  frankmarriage.  These  are  defined(rf)  to  be,  where  tenements  are 
given  by  one  man  to  another,  together  with  a  wife,  who  is  the  daughter  or 
cousin  of  the  donor,  to  hold  in  frankmarriage.(7s)  Kow,  by  such  gift, 
though  nothing  but  the  word  frankmarriage  is  expressed,  the  donees  shall 
have  the  tenements  to  them  and  the  heirs  of  their  two  bodies  begotten;  that 
is,  they  are  tenants  in  special  tail.  For  this  one  v/arA,  frankmarriage,  does 
ex  vi  termini  not  only  create  an  inheritance,  like  the  yioxA  frankalmoign,  but 
likewise  Umits  that  inheritance;  supplying  not  only  words  of  descent,  but  of 
procreation  also.  Such  donees  in  frankmarriage  are  liable  to  no  service  but 
fealty;  for  a  rent  reserved  thereon  is  void,  until  the  fourth  degree  of  consan- 
guinity be  past  between  the  issues  of  the  donor  and  donee.  (*■) 

The  incidents  to  a  tenancy  in  tail,  under  the  statute  Westm.  2,  are  chiefly 
these.(/)  I.  That  a  tenant  in  tail  may  commit  waste  on  the  estate-tail,  by 
felling  timber,  pulling  down  houses,  or  the  like,  without  being  im- 
peached, or  called  to  account  for  the  same.(76)  *2.  That  the  wife  [*ii6 
of  the  tenant  in  tail  shall  have  her  dower,  or  thirds,  of  the  estate- 
tail.  3.  That  the  husband  of  a  female  tenant  in  tail  may  be  tenant  by  the 
curtesy  of  the  estate-tail.  4.  That  an  estate-tail  may  be  barred,  or  destroyed 
by  a  fine,  by  a  common  recovery, (77)  or  by  lineal  warranty  descending  with 
assets  to  the  heir.     All  of  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  estates-tail:  the  establishment  of  which  family 
law  (as  it  is  properly  styled  by  Pigott)(^)  occasioned  infinite  difficulties  and 
disputes.  (A)  Children  grew  disobedient  when  they  knew  they  could  not  be 
set  aside:  farmers  were  ousted  of  their  leases  made  by  tenants  in  tail;  for,  if 
such  leases  had  been  valid,  then  under  color  of  long  leases  the  issue  might 
have  been  virtually  disinherited:  creditors  were  defrauded  of  their  debts; 
for,  if  a  tenant  in  tail  could  have  charged  his  estate  with  their  payment,  he 
might  also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  as  it  was 
WOTth:  innumerable  latent  entails  were  produced  to  deprive  purchasers  of 
the  lands  they  had  fairly  bought;  of  suits  in  consequence  of  which  our 
ancient  books  are  full:  and  treasons  were  encouraged;  as  estates-tail  were 
not  liable  to  foriieiture longer  than,  for  the  tenant's  life.(78)  So  that  they 
were  justly  Iw^nded  as  3ie  source  of  new  contentions,  and  mischiefs  un- 
known to  the  common  law;  and  almost  universally  considered  as  the  common 
grievance  of  the  realm.  (0     But  as  the  nobility  were  always  fond  of  this 

(0  Co.  LItt  a.  17.  (0)  Com.  RaooT.  I. 

id)  LlttllT.  iM  1  Rep.  111. 

(c)  UtL  » 19,  XL  (<)  00.  Utt.  19.    Hoot,  IM.    10  tt<q>.  SS. 

U)  Oa.  UtL  221 


(73)^  to  ft  man  and  hia  children,  if  he  has  no  children  at  the  time  of  the  devise,  (6  Co. 
17;)  or  to  a  man  and  his  poaterity,  (i  H.  Bl.  447;)  or  by  any  other  words  which  show  an 
intention  to  restrain  the  inheritance  to  the  descendants  of  the  devisee.    See  3S1,  post.— 

CUUSTIAN. 

(74)  Williams  on  Real  Prop.  6  ed.  p.  316.  Washburn  on  Real  Prop.  vol.  I,  3  ed.  p. 
iia  Ibid.  III.  Tiedeman  on  Real  Pr<H).  3  eA.  par.  47.  McLeod  v.  Dell,  9  Pla.  441 
(i860.    Echols  V.  Jordan,  39  Ala.  33  (1863). 

(75)  I  ringrey  on  R,  P.  315. 

(76)  Tiedeman  on  Real  Prop.  I  ed.  sec.  46.  Goodeve's  Mod.  Law  of  R.  P.  (3  ad.)  73. 
I  Pingrev  on  R.  P.  312. 

'  imson Real  Prop.,  6ed.  sec  47. 

6ed.sec  44- 


ingrey  on  R. 
7n  Williams 
78)  It»d.  6  ei 
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statute,(79)  because  it  preserved  their  family  estates  from  forfeiture,  there 
was  little  hope  of  procuring  a  repeal  by  the  legislature,  and  therefore,  by 
the  coatrivance  of  an  active  and  politic  prince,  a  method  was  devised  to  evade 
it.  (So) 

About  two  hundred  years  intervened  between  the  making  of  the  statute 
de  donis,  and  the  application  of  common  recoveries  to  this  intent,  in  the 
twelfth  year  of  Kdward  IV.;  which  were  then  openly  declared  by 
♦117]  the  judges  to  be  a  *sufficient  bar  of  an  estate-tail.  (*)  (81)  For 
though  the  courts  had,  so  long  before  as  the  reign  of  Edward  III., 
very  frequently  hinted  their  opinion  that  a  bar  might  be  effected  upon  these 
principles, (/)  yet  it  was  never  carried  into  execution;  till  Edward  IV., 
observing(m)  (in  the  disputes  between  the  houses  of  York  and  Lancaster) 
how  little  effect  attainders  for  treason  had  on  families  whose  estates  were 
protected  by  the  sanctuary  of  entails,  gave  his  countenance  to  this  proceed- 
ing; and  suffered  Taltarum's  C"we  to  be  brought  before  thecourt:(n)  wherein, 
in  consequence  of  the  principles  then  laid  down,  it  was  in  effect  determined, 
that  a  common  recovery  suffered  by  tenant  in  tail  should  be  an  effectual 
destruction  thereof.(82)  What  common  recoveries  are,  both  in  their  nature 
and  consequences,  and  why  they  are  allowed  to  be  a  bar  to  the  estate-tail, 
must  be  reserved  to  a  subsequent  inquiry.  At  present  I  shall  only  say,  that 
they  are  fictitious  proceedings,  introduced  by  a  kind  oi  pia  /raus,{&i)  to 
elude  the  statute  de  donis,  which  was  found  so  intolerably  mischievous,  and 
which  yet  one  branch  of  the  legislature  would  not  then  consent  to  repeal: 
and  that  these  recoveries,  however  clandestinely  introduced,  are  now  become 
by  long  use  and  acquiescence  a  most  common  assurance  of  lands;(84)  and 
are  looked  upon  as  the  legal  mode  of  conveyance,  by  which  tenant  in  tidl 
may  dispose  of  his  lands  and  tenements:  so  that  no  court  will  suffer  them  to 
be  shaken  or  reflected  on,  and  even  acts  of  parliament(o}  have  by  a  sidewind 
countenanced  and  established  them. (85) 

This  expedient  having  greatly  abridged  estates-tail  with  regard  to  their 
duration,  others  were  soon  invented  to  strip  them  of  other  privileges.  The 
next  that  was  attacked  was  their  freedom  from  forfeitures  for  treason.  For, 
notwithstanding  the  large  advances  made  by  recoveries,  in  the  compass  of 
about  threescore  years,  towards  unfettering  these  inheritances,  and  tiiereby 
subjtcting  the  lands  to  forfeiture,  the  rapacious  prince  then  reigning, 
*ii8]  finding  them  frequently  ^resettled  in  a  similar  manner  to  suit  the 
convenience  of  families,  had  address  enough  to  procure  a  statute(/) 

(t)  1  Rep.  IBl.    B  Bep.  40.  vtdtu,  19;  tit  lalU.  S8. 

(I)  10  Rep.  S7,  88.  (a)  11  Hen.  VII.  c  20.    1  Hen.  Vtll.  c.  4,    84*15 

ffi'faisi ,  "  ~ 

tit  jartx  rteov.   X 


(79)  The  statute  lU  donis  was  considered  as  designed  to  preaerve  the  property  and 
maintain  the  grandeur  of  existing  powerful  families,  by  securing  to  the  owners  of  estates 
the  liberty  to  dispose  of  such  parts  thereof  as  came  under  the  denomination  of  tene- 
ments, in  such  manner  and  by  such  an  order  of  succession  as  their  own  inclinatkm  and 
ingenuity  might  devise.  Washburn  on  Real  Prop.  vol.  1,5  ed.  p.  101  (18S7).  In  addition 
to  the  authorities  cited  by  Bl.,  aee  Sir  Anthony  Mildniay's  case,  6  Rep.  40  a.  Bacon's 
argument  in  Chadleigh's  case.  Works  Ed.  Speddinp,  vol.  7,  p.  617.  Msitin  d.  Tre- 
ganwell  ti.  Strahan,  I  Wils.  at  73.     Piggot  on  Recovenes,  5. 

(Sol  Burton  on  Real  Property,  214.     Goodeve'a  Mod.  Law  of  R.  P.  (3  ed.)  64. 

(81)  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  loi.  Boone,  Real  Prc^ierty,  49,  50. 
Goodeve'a  Mod.  Law  of  R.  P.  (3  ed.)  62. 

(8j)  Pingrey  on  Real  Prop.  311. 

(83)  [Pious  fraud.] 

(8d)  Omdoff  K.  Tunuan,  a  Leighs  133  Va.  (1830). 

)  Touchstone;  Preston  37,  40,    Goodeve'a  Mod.  Law  of  R.  P.  (3 
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whereby  all  estates  of  inheritaace  (under  which  general  words  estates-tail 
were  covertly  included)  are  declared  to  be  forfeit«l  to  the  king  upon  any 
conviction  of  high  treason. (86) 

The  next  attack  which  they  suffered  in  order  of  time,  was  by  the  statute  32 
Ken.  VIII.  c.  28,  whereby  certain  leases  made  by  tenants  in  tail,  which  do 
not  tend  to  the  prejudice  of  the  issue,  were  allowed  to  be  good  in  law,  and  to 
bind  the  issue  in  tail.  But  they  received  a  more  violent  blow,  in  the  same 
session  of  parliament,  by  the  construction  put  upon  the  statute  of  fines(y)by 
the  statute  32  Hen,  VIII.  c  36,  which  declares  a  fine  duly  levied  by  tenant 
in  tail  to  be  a  complete  bar  to  him  and  his  heirs,  and  all  other  persons  claim- 
ing under  such  entail.  This  was  evidently  agreeable  to  the  intention  of 
Henry  VII.,  whose  policy  it  was  (before  common  recoveries  had  obtained 
their  full  strength  and  authority)  to  lay  the  road  as  open  as  possible  to  the 
alienation  of  landed  property,  in  order  to  weaken  the  overgrown  power  of  his 
nobles.  But  as  they,  from  the  opposite  reasons,  were  not  easily  brought  to 
consent  to  such  a  provision,  it  was  therefore  couched,  in  his  act,  under  covert 
and  obscure  expressions.(87)  And  the  judges,  though  willing  to  construe 
that  statute  as  favorably  as  possible  for  the  defeating  of  entailed  estates,  yet 
hesitated  at  giving  fines  so  extensive  a  power  by  mere  implication,  when  the 
statute  de  donis  had  expressly  declared  that  they  would  Jtot  be  a  bar  to  estates- 
tail.  But  the  statute  of  Hen.  VIII. ,  when  the  doctrine  of  alienation  was  bet- 
ter received,  and  the  will  of  the  prince  more  implicitly  obeyed  than  before, 
a\-owed  and  established  that  intention.  Yet.  in  order  to  preserve  the  prop- 
erty of  the  crown  from  any  danger  of  infringement,  all  estates-tail  created  by 
the  crown,  and  of  which  the  crown  has  the  reversion,  are  excepted  out  of  this 
statute.  And  the  same  was  done  with  regard  to  common  recoveries,  by  the 
statute  34  &  35  Hen.  VIII.  c.  20,  which  enacts  that  no  feigned  recovery 
had  against  tenants  in  tail,  where  the  estate  was  created  by  the 
♦crown,  (r)  and  the  remainder  or  reversion  continues  still  in  the  crown,  [*i  19 
shall  be  of  any  force  and  eflect.  Which  is  allowing,  indirectly  and 
collaterally,  their  fiill  force  and  effect  with  respect  to  ordinary  estates-tail, 
where  the  royal  prerogative  is  not  concerned. 

Lastly,  by  a  statute  of  the  succeeding  year,(j)  all  estates-tail  are  rendered 
liable  to  be  charged  for  payment  of  debts  due  to  the  king  by  record  or  special 
contract;  as  since,  by  the  bankrupt  law,(/)  they  are  also  subjected  to  besold 
for  the  debts  contracted  by  a  bankrupt.  And,  by  the  construction  put  on  the 
statute  43  Eliz.  c.  4,  an  appointment  (u)  by  tenant  in  tail  of  the  lands 
entailed,  to  a  charitable  use,  is  good  without  fine  or  recovery.  (88) 

(fll  4  Hen.  vn.  c  2L  (0  Slat  21  Jac  I.  c.  19. 

\t)  Co.  Utt.  ST2.  (<t)  2  Vern.  V&.    CtuiD.  Picc.  Ml. 

t)iSSHeD.VIILc39.1T5. 


paasiag  of  this  statute,  are  shown  in  4  Kcctc's  HisL  Eiig.  Law,  135,  i^,  and  in  r  Hal- 
lam's  Const.  Hist  14,  17,  to  have,  most  probably  had,  no  existence.    Williams  on  Real 


Proj^  6  ed.  par.  49. 

(88)  But  tDe  most  extensive  and  effectual  relaxation  is  that  lately  introduced  by  3  &  4 
Wm.  IV.  c,  74,  enabling  the  tenant  in  tail,  by  an  ordinary  deed  of  conveyance,  (if  duly 
enrolled, )  and  without  resort  to  the  indirect  and  o|>erose  expedient  of  a  fine  or  recovery,  . 
(which  the  statute  wholly  abaliRhes, )  to  aliene  in  lee-simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  and  thereby  to  bar  himself  and  his  issue  and  all  prisons 
having  any  ulterior  estate  therein.  Vet  this  is  subject  to  an  important  qualification,  de- 
signed for  the  protection  of  family  settlements;  form  tbem  it  is  nsual  to  settle  a  life  estate 
(which  is  a  fieehold  interestj  on  the  parent,  prior  to  the  estate  limited  to  the  children; 
and  the  nature  of  a  recovery  (by  which  alone  interests  ulterior  to  the  estate-tail  could 
formerly  be  barred)  was  such  as  to  make  the  concurrence  of  the  immediate  tt        -'■>-- 


freehold  indispensable  to  its  validity.     In  order  therefore  to  continue  to  the  parent  (or 

other  prior  taker)  a  control  of  the  same  general  description,  the  act  provides  that  when 
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Estates-tail,  being  thus  by  degrees  unfettered,  are  now  reduced  again  to 
almost  the  same  state,  even  before  issue  born,  as  conditional  fees  were  in  at 
common  law,  after  the  condition  was  performed,  by  the  birth  of  issue.  For, 
first,  the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tenements,  by 
fine,  by  recovery,  or  by  certain  other  means;  and  thereby  to  defeat  the  inter- 
est as  well  of  his  own  issue,  though  imbom,  as  also  of  the  reversioner,  except 
in  the  case  of  the  crown:  secondly,  he  is  now  liable  to  forfeit  them  for  high 
treason:  and  lastly,  he  may  charge  them  with  reasonable  leases,  and  also  with 
such  of  bis  debts  as  are  due  to  the  crown  on  specialties,  or  have  been  con- 
tracted with  his  fellow-subjects  in  a  course  of  extensive  commerce.  (89) 


CHAPTER  VIII. 
OF  mBBHOLDS.  NOT  OP  INHBRTTANCB. 

Wb  are  next  to  discourse  of  such  estates  of  freehold  as  are  not  of  inherit- 
ance, but  for  life  only.  And  of  these  estates  for  life,  some  are  amventional, 
or  expressly  created  by  the  act  of  the  parties;  others  merely  legal,  or  created 
by  construction  and  operation  of  law.  (a)  We  will  consider  them  both  in 
their  order. 

I.  Estates  for  life,  expressly  created  by  deed  or  grant,  (which  alone  are 
properly  conventional.)  are  where  a  lease  is  made  of  lands  or  tenements  to  a 
man,  to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other  person,  or 

(a)  Wright.  1)0. 

nnder  the  same  iettlement  which  treated  the  estate-tail  a  prior  estate  of  freehold  or  for 
years  detenninabk  with  life  shall  have  been  conferred,  it  ^all  not  be  competent  for  the 
tenant  in  tail  to  bar  any  estate  taking  effect  upon  the  determination  of  the  estate-tail, 
without  consent  of  the  peraon  to  whom  such  prior  estate  was  given,  who  receives  for 
that  reason  the  KpptWaWon  al  protector  of  Ihe  self Ifmtnl.  But  the  object  not  being  to 
restrain  the  power  of  the  tenant  in  tail  over  the  CBtate-tail  itself,  (which  he  could  have 
barred  before  the  statute,  by  fine,  without  anv  other  per«on'a  concurrence,)  his  aliena- 
tion (in  the  manner  prescribied  in  the  act)  is  allowed  tobeeSectual  even  without  the  con- 
aentof  the  protector,  so  far  aa  re^rds  the  barring  of  himself  and  his  issue. 

Even  subsequently  to  the  passing  of  this  act,  however,  one  of  the  ancient  and  justly- 
obnoxious  immunities  of  an  estate-tail  still  remained  without  disturbance, — vit,  its 
exemption  from  liability  for  ordinary  debts  not  contracted  by  a  trader  in  the  coarae  of 
commerce.  But  this  has  been  at  length  removed,  by  i  &  i  Vict.  c.  i  lo,  which  provides 
that  a  judgment  entered  up  against  Uie  debtor  in  any  of  the  superior  courts  at  West- 
minster shall  operate  as  a  charge  upon  all  lands,  tenements,  or  hereditaments  of  which 
he  shall  be  seised  or  possessed  forsny'eSt&te  or  interest  in  law  or  equity  or  over  which 
he  shall  have  any  dispceing  power;  and  shall  be  binding  as  against  faim  and  the  issue 
of  his  body  and  all  claimants  whatever  whom  he  waa  competent,  without  the  assent  of 
any  other  peiBon,  to  have  barred.— STEPH^tJ. .      • 

(89)  In  Virvinia,  estates-tail  were  abolisbedaa  early  as  1776;  in  New  JecBcy,  estates  tail 
were  not  abolished  until  1820,  and  in  New  Vorit  as  ^ily  aa  1782;  and  all  estatesttail  were 
turned  into  estates  in  fee^imple  absolute.-  So,  ui  North  Carolina,  Kentucky,  Tennessee, 
and  Georgia,  estates-tail  have  been  abolished  by  being  converted  by  statnte  into  estates  in 
fee-simple.  In  the  StateA  of  So&th  Carolina  and  Louisiana  they  do  not  appear  to  be 
known  to  their  laws  or  ever  to  have  existed;  but  in  several  of  the  other  States  they  are 
partially  tolerated  and  exist  in  a  qualified  degree.  4  Kent,  14.  In  Pennsylvania,  by  the 
act  of  Assembly  of  April  37,  1S55,  it  was  provided  that  whenever  hereafter,  by  any  gift, 
conveyance,  or  devise,  an  estate  in  fee-tail  would  be  created  accorAins  to  the  existing 
laws  of  the  State,  it  shall  be  taken  and  construed  to  be  an  estate  in  fee-simple,  and  aa 
such  shall  be  inheritable  and  freely  alienable, — Sharswood. 

Bstates-tai)  were  introduced  into  this  country  with  the  other  parts  of  the  Bnelish 
jurisprudence,  and  they  subsisted  in  full  force  before  our  Revolution,  subject  equally  to 
the  power  of  being  barred  by  a  fine  or  common  recovery.  Washburn  on  Real  Prop, 
vol.  I,  5  ed.  p.  116.  But  the  doctrine  of  estates-tail  and  the  complex  and  multiforioiu 
learning  connected  with  it  have  become  quite  obsolete  in  most  parts  of  the  United  Stately 
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for  more  lives  than  one,(i)  in  any  of  which  cases  he  is  styled  tenant  for  life; 
only  when  he  holds  the  estate  by  the  life  of  another,  he  is  usually  called 
tenant ^r  a«/f/-  w>.(*X2)  These  estates  for  life  are,  like  inheritances,  of 
feodal  nature;  and  were,  for  some  time,  the  highest  estate  that  any  man 
could  have  in  a  feud,  which  (as  we  have  before  seenXO  was  not  in  its  origi- 
nal hereditary. (3)  They  are  given  or  conferred  by  the  same  feodal  rights 
and  solemnities,  the  same  investiture  or  livery  of  seisin,  as  fees  themselves 
are;  and  they  are  held  by  fealty,  if  demanded,  and  such  conventional  rents  and 
services  as  the  lord  or  lessor,  axid  his  tenant  or  lessee,  have  agreed  on. 

♦Estates  for  life  may  be  created,  not  only  by  the  express  words  [*i2i 
before  mentioned,  but  also  by  a  general  grant,  without  defining  or 
limiting  any  specific  estate.  As,  if  one  grants  to  A.  B.  the  manor  of  Dale, 
this  makes  him  tenant  for  life.((/)  For  though,  as  there  are  no  words  of 
inheritance  or  htirs,  mentioned  in  the  grant,  it  cannot  be  construed  to  be  a 
fee,  it  shall  however  be  construed  to  be  as  large  an  estate  as  the  words  of  the 
donation  will  bear,  and  therefore  an  estate  for  life.  (4)  Also  such  a  grant  at 
large,  or  a  grant  for  a  term  of  life  generally,  shall  be  construed  to  be  an  estate 
for  the  life  of  the grantee.-ie)  (5)  in  case  the  grantor  hath  authority  to  make 
such  grant:  for  an  estate  for  a  man's  own  life  is  more  beneficial  and  of  a 
higher  nature  than  for  any  other  life:  and  the  rule  of  law  is,  that  all  grants 
are  to  be  taken  most  strongly  against  the  grantor,  (_/")  unless  in  the  case  of 
the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as  long  as  the  life  for 
which  they  are  granted:  (6)  but  there  are  some  estates  for  life,  which  may 
determine  upon  future  contingendes,  before  the  life,  for  which  they  are 
created,  expires.     As,  if  an  estate  be  granted  to  a  woman  during  her  widow- 

(b)  Lin.  1 56.  <0  Co.  Lltt.  42. 

\d)  Co.  Utt  43. 

giasf.  Co.  V.  O.  &  M.  R.  R.  Co.,  94  HI.  93  (1857). 

ngrey  on  R.  P.  319,  t^X).    TiedFroan  on  Real  Property,  a  ed.  par.  fio.    Wash- 
uiun  un  Real  Property,  vol.  i,  5  ed.  p,  iii. 

(3)  According  to  strict  feudal  notions  a  XxoMicj  per  MUre  viewaa  not  deemed  of  suffi- 
cient importance  to  be  considered  a  freehold  interest.  Washburn  on  Real  Property, 
vol.  I,  5ed.  p.  123. 

(4)  Den  V.  Crawford,  3  Halstead,  95,  N.  J.  {1815).  Williams  on  Real  Prop.  6  ed. 
par.  19.  Blackatone's  reason  as  to  why  tbe  grant  was  construed  to  be  a  grant  for  life 
IS  somenhat  at  variance  with  the  opinions  of  other  writers  on  tbe  subject  Williams,  in 
par.  17  of  his  work  on  Real  Property,  says,  "Feudal  donations  were  not  extended  beyond 
the  precise  terms  of  the  Rift  by  any  presumed  intent,  but  were  taken. strictly."  It  is 
stated  in  the  book  of  feuds  (lib.  i,  ti(  i),  that  fees  were  oriKinally  held  at  the  will  of  the 
lords  "and  rose  by  degrees  through  the  stages  of  leases  tor  years  and  for^life  to  the 
dignity  of  inheritancea " .  This  explanation  pf  the  construction  of  grants  has.'.beei) 
adopted  by  many  text  writers,  and  together  with  the  observation  of  Hallam,  where  he 
says  (i  H.  Middle  Ages,  160),  "an  estate  for  }ife  soon  after  the  fommencement  of  the 
feiidal  system  seems  to  have  been  the  smallest  ^estate  in  conquered  lands  which  the  mili- 
tary tenant  was  disposed  to  accept,"  seems  to  have  met  with  more  favor  than  the  one 
sriTen  by  Blackstone,     Mr.  Spence  observes  on  this  point,  "  No  doubt  the  Anglo^xon 

),  equally  as  those  on  the  continent,  like  the  Roman  Patrons,  in  some  cases  granted 
rfices  revocable  at  pleasure,  or  for  a  short  term  of  the  life  of  the  beneficiary,  or  for 
his  life  merely,  but  nothing  is  to  be  found  in  any  early  documents  to  sbon:  that  the  . 
continental  sovereigns,  as  well  as  their  Anglo-Saxon  brethren,  did  not  from  tbeveiy  firat 
make  grants  of  transmiaable  or  hereditary  benefices:  graduations  of  preference  and  . 
regard  towards  particular  persons  must  have  existed  at  all  times  and  tnuKt  have  equally 
influenced  lords  of  every  degree^"  i  Eq.  Jur.  of  the  Court  of  Chan.  46.  Boone  I^eal 
Properly,  53,  58. 

{5)  Tiedeman  on  Real  Prop.  3  ed.  par,  60.  Ibid.  par.  61.  Wasbbum  on  Real  Prop, 
vol.  I,  5  ed.  p.  131.  UcArthur  v.  Scott,  113  U.  S.  377  (1884).  Hoge  v.  Hoi  lister,  a 
Cban.  Tenn.  611.  (1876.) 

(6)  Washbnm  on  Real  Pri^.  vol.  i,  3  ed.  p.  lai.  6  Lawson  Property  Rights,  1714, 
(189a) 
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hood,  or  to  a  man  until  he  be  promoted  to  a  benefice;  in  these,  and  similar 
cases,  whenever  the  contingency  happens,  when  the  widow  marries,  or  when 
the  grantee  obtains  a  benefice,  the  respective  estates  are  absolutely  deter- 
mined and  gone.(^)(7)  Yet  while  they  subsist,  they  are  reckoned  estates 
for  life;  because,  the  time  for  which  they  will  endure  being  uncertain,  they 
may  by  possibility  last  for  life,  if  the  contingencies  upon  which  they  are  to 
determine  do  not  sooner  happen. (8)  And  moreover,  incase  an  estate  be 
granted  to  a  man  for  his  life,  generally,  it  may  also  determine  by  his  civil 
death:  as  if  he  enters  into  a  monastery,  whereby  he  is  dead  in  law:  (A) 
for  which  reason  in  conveyances  the  grant  is  usually  made  "  for  the 
term  of  a  man's  natural  life; "  which  can  only  determine  by  his  natural 

death.{0C9) 
*i22]        *^h&  incidents  to  an  estate  for  life  are  principally  the  following; 

which  are  applicable  not  only  to  that  species  of  tenants  for  life,  which 
are  expressly  creatwl  by  deed;  but  ^so  to  those  which  are  created  by  act  and 
operation  of  law. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant  or  agreement,  may 
of  common  right  take  upon  the  land  demised  to  him  reasonable  estimersik)^  lo) 
or  dotes. (^i)  For  he  hath  a  right  to  the  full  enjoyment  and  use  of  the  land, 
and  all  its  profits,  during  his  estate  therein.(ii)  But  he  is  not  permitted  to 
cut  down  timber,  or  to  do  other  waste  upon  the  premises:(»«)(i2)  for  the 
destruction  of  such  things  as  are  not  the  temporary  profits  of  the  tenement 
is  not  necessary  for  the  tenant's  complete  enjoyment  of  his  estate;  but  tends 
to  the  permanent  and  lasting  loss  of  the  person  entitled  to  thg  inherit- 
ance. (13) 

2.  Tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced  by  any 
sudden  determination  of  his  estate,  because  such  a  determination  is  contingent 
and  uncertain.  (n)(  14)  Therefore  if  a  tenant  for  his  own  hfe  son-s  the  lands, 
and  dies  before  harvest,  his  executors  shall  have  the  emblements,  or  profits 


(9)  It  is  to  be  observed  that  an  estate  for  life  ma;  also  be  determined  before  the  tenatoa- 
tion  of  the  natural  life  of  the  tenant,  by  forfei^re.  This  arises  whenever  the  tenant 
assumes  lo  convey  the  land  in  fee  or  fee-tail  by  such  a  conveyance  aa  transfers  the 
land  directly,  and  passes  more  than  the  alienor  has;  Washburn  on  Real  Prop.  vol.  i.  sed. 
p.  las,  which  is  therefore  termed  a  (orlious  conveyance.  Such  are  feoffinents  with  livery 
of  seisin  and  common  recoveries.     Redfem  v.  Middleton,  1  Rice,  459.    Lyle  v.  Richards, 

SS.  &  R.  370  Stump  V.  Findlay,  a  Rawle,  168.  Vet,  when  the  tenant  for  life  conveys 
J  an  ordinary  deed  of  bargain  and  sale,  though  he  may  assume  to  convey  a  fee,  it  works 
00  forfeiture;  for  no  greater  estate  is  in  fact  conveyed  that  an  estate  for  the  life  of  the 
grantor.  McKee  v.  Pfouti,  3  Dall.  4S9.  Pendleton  v.  Vandiveer,  i  Wash,  381.  Rogers 
V.  Moore,  II  Conn,  553.  Bell  v.  Twilight,  a  Foster.  500.  A  tenant  for  life,  unless 
restrained  by  conditions,  may  aliene  his  whole  estate,  or  any  less  estate;  Gillett  v.  Tie- 
ganza,  6  Wis.  348  (1S58);  and  if  he  convey  without  limitation,  he  passes  an  estate  for  his 
own  life.    Jackson  v.  Van  Hoesen,  4  Cow.  3a5  — Sbarswood. 

( 10)  The  mere  right  to  work  a  quarry  or  mine  is  not  exclusive  of  the  grantor  and  con- 
veys DO  interest  in  the  quarry  or  mine  or  land.     Treat  v.  Hiles,  68  Wis,  35a  ( 18S7). 

(li)Ellioti'.  Smith,  2N.H.  431  (i8ao).  Woodruffi..  Hinson.68  Ala.  369  (1880).  Will- 
iams V.  Pearson,  38  Ala.  309  (186a).  Miles  v.  Miles,  3a  N.  H.  163  (1857).  Goodevea's 
Mod.  Law  of  R.  P.  (3  ed.l  33. 

(la)  Waahbum  on  Real  Prop.  vol.  i,  5  ed.  p.  135.  Williams  on  Real  Prop.  6  ed.  par. 
33.  Tiedeman  on  Real  Prop,  a  ed.  par.  60.  Verplank  v.  Wright,  23  Wendell,  508,  N.  Y. 
(1840),     Dickenson  v.  Jones,  36  Ga.  104  (1868).     Harrel  v.  Miller,  35  Miss.  70a  (1838). 

(13)  Tenant  for  life  cannot  dig  up  the  soil  and  make  bricks  for  sale,  nor  use  the  wood 
for  that  purpose.  Livingston  v.  Reynolds,  3  Hill,i57.— Sharswood.  i  Sheppard's  Touch- 
stone.   Preston,  149.    Vol.  1  Shei^)ard's  Touchstone,  144.    i  Bright  Husb.  and  Wife,  143. 

(14)  Reilly  v.  Ringland,  39  la.  loS  (1S74). 
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of  the  CTop:(i5)  for  the  estate  was  determined  by  the  act  of  God,  and  it  is  a 
maxim  in  the  law,  iha.t  actus  Dei  nemini  facil  injuriaM.{i6)(i-j)  Therepre- 
"ves,  therdbre,  of  the  tenant  for  life  shall  have  the  emblements  to  com- 
£  for  the  labor  and  expense  of  tilling,  manuring,  and  sowing  the  lands; 

(15)  Bmblements  Is  derived  thiongli  old  French  from  middle  Latin  imbladare.  to  son 
with  grain ;  L.  in  bladum,  from  ablatum, — that  which  is  taken  away. — Century  Diction- 
ary. "  Emblements  "  are  growing  crops,  and  include  all  annual  products  of  the  earth 
which  are  raised  by  yearly  expenae  and  labor,  but  not  fruit,  grass,  etc.,  which  arc  not 
planted  annually.  In  the  Supreme  Court  of  Pennsylvania  it  was  held  that  growing  grass 
even  if  produced  from  seed  sown  by  the  tenant  and  ready  to  be  cut  for  hay  cannot  be 
conddend  as  emblements.  Reiff  f .  Keiff,  14  P.  F.  Smith,  134.  Williams  on  Real  Prop. 
(6  «d. )  27.  Wood.  Landlord  &  Tenant,  971  (i  ed.  18S4).  Bradley  v.  Bailey,  56  Conn. 
380  {1888). 

(16)  [The  act  of  Crod  does  no  one  any  wrong.] 

(17)  As  to  emblements  in  general,  what  they  are,  and  who  shall  have  them,  see  Com. 
IHg.  Biens,  G.  i,  3:  Vin.  Abr.  Emblements  and  Ezecutois,  V.;  Bac.  Abr.  Executors,  H. 
3;  Co.  Litt  55,  a.,  b.;  Toller's  Law  of  Executors,  book  s,  ch.  4,  etc.;  3  Atk.  16.  Emble- 
ments are  com,  peas,  beans,  tares,  hemp,  flax,  and  annnal  roots,  as  parsnips,  carrots,  and 
toniips.  Id.  ifnd.  And  if  a  lessee  for  life  of  a  hop-ground  dies  in  August  before  aever- 
BDCe  of  bops,  the  executor  shall  have  them,  though  on  ancient  roots;  for  all  these  are 
produced  by  great  maanrance  and  industry.  Cro.  Car,  515.  Co.  Litt.  55,  b.;  note  i. 
Toller,  b.  3,  cb.  4.  But  all  other  roots  and  trees  not  annual,  and  fruits  on  the  trees,  though 
ripe,  and  grass  growing,  though  ready  to  be  cut  into  hay,  and  though  improved  by  nature 
and  the  labor  and  industry  of  the  occupier,  by  trenching  or  sowing  hay-seed,  are  not 
emblements,  but  beloi^  to  the  remainderman  or  heir.  Com,  Dig.  Bien.;,  G.  i.  Toller,  b.  2, 
cb.  4.  Green  v.  Armstrong,  t  Denio,  N.  Y.  554  (1845).  With  respect  to  who  is  entitled  to 
cmbtemeots,  lord  Ellenborough  observed,  in  S  East,  343,  that  the  distinction  between  the 
beir  and  devisee  in  this  respect  is  capricious  enough.  In  the  testator  himself,  the  standing 
com,  though  partof  the  realty,  subsists  for  some  purposesas  a  chattel-interest,  which  goes 
on  hia  deaui  to  his  executors,  as  against  the  heir;  though,  as  against  the  executors,  it  goes 
to  the  deviaee  of  the  land,  who  is  in  the  place  of  the  heir,  unless  otherwise  directed. 
This  is  founded  upon  a  presumed  intention  of  the  devisor  in  favor  of  the  devisee.  But 
this  again  may  be  rebutted  by  words  which  show  an  intent  that  the  executor  shall  have  it. 
A  devise  to  the  executor  of  ^1  the  testator's  ilock  on  the  &rm  entitles  him  to  the  crops, 
in  opposition  to  the  devisee  of  the  estate.  6  East,  604,  note  d.  8  East,  339.  Com.  Dig. 
Biens,  G.  3.  Every  one  who  has  an  uncertain  estate  or  interest,  if  his  estate  determines 
by  the  a^  of  God,  before  severance  of  the  com,  shall  have  the  emblements,  or  they  go.to 
I^  executor  or  administrator.  As,  if  a  tenant  for  life  sow  the  land,  and  die  before  sever- 
ance, or  tenant  pur  anter  vie  and  cestny  que  vie  dies,  or  tenant  for  j^ears  if  he  so  long 
live,  or  the  lessee  of  tenant  for  life,  or  if  a  lessee  strictly  at  will  die,  or  if  tenant  by  statute 
meKhant,  etc.,  sow,  and  be  satisfied  by  a  casual  and  sudden  profit  before  severance.  Co. 
Litt.  55,  b.  Com.  Dig.  Biens,  G.  3.  However,  a  lessee  of  tenant  for  life  is  bound  to  tak« 
notice  of  the  time  of  the  death,  and  if,  in  ignorance  of  it,  he  oftervmrds  sow  com,  he  is  not 
entitled  to  it     Bro.  Abr.  Notice,  pi.  15,     Vin.  Abr.  Notice,  A.  a,  pi.  5. 

It  has  been  held  that  if  a  devise  be  to  A.  for  life,  remainder  to  B.,  and  before  severance 
A,  dies,  B.  shall  have  them,  (Cro.  EHi.  61.  Win.  51,  Godb.  159,)  and  that  if  a  devise  be 
to  A.  for  life,  who  dies  before  severance,  he  in  reversion  shall  have  them,  (Cro.  Eliz.  61;) 
but  the  contrary  is  established,  and  that  the  executor  of  the  tenant  for  life  shall  have 
them,  it  being  for  the  benefit  of  the  kingdom,  which  is  interested  in  the  continual  product; 
of  com  and  wilt  not  suffer  them  to  go  to  the  remainderman.     3  Atk.  16. 

If  the  particular  estate  determineby  the  ado/' ancM^',  as  if  lessee  at  will  sow  the  land, 
and  before  the  severance  the  lessor  determines  his  will,  the  lessee  shall  have-  the  emble 
ment.    Co,  Litt,  55. 

But  if  a  person  have  |i  eertavn  inUrtst,  and  knows  the  determination  q(it,  he  shall  not 
have  the  emblements  at  the  end  of  his  term,  unless  he  can  establisb  a  right  to  an  away- 

([oing  crop,  as  sometimes  exists  by  custom  or  local  usage;  as  if  lessee  for  years  sow  hia 
and,  and  before  the  com  be  severed  his  term  ends,  the  lessor,  or  he  In  reversion,  shall 
have  the  com. 

Tripp  V.  Hasceig.  20  Mich.  361  (1870).  "Vogt  v.  Cunningham,  50  Mo.  App.  139 
(1893).  Dennittz/.  Hopkinson,  63  Me.  353  (1873).  Co.  Litt.  55.  And  ifan  out-going  tenant 
sow  com  even  under  a  bona  fide  supposition  that  he  is  entitltd  to  an  away-going  crop, 
when  be  is  not  so,  and  after  the  expiration  of  his  tenancy  cut  and  cany  away  the  corn, 
the  landlord  may  support  trover  for  the  same.     I  Price  Rep.  53. 

So  if  a  person  determine  his  estate  by  his  own  act,  he  shall  not  have  emblements;  as  if 
leaaee  at  will  sow,  and  afterwards  determines  the  wilt  before  severance.     Co.  Litt  55,  b. 
5  Co,  116.     Cro.  Elii.  461.     So  if  an  estate  determine  by  forfeiture  for  condition  broken. 
Co.  Utt  55,  b.     I  Roll.  736, 1.  33,  36.    Com.  Dig  Biens,  G.  3.— Chitty. 
Book  II.— s.  581 
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and  also  for  the  encouragement  of  husbandry,  which  being  a  public  benefit, 
tending  to  the  increase  and  plenty  of  provisions,  ought  to  have  the  utmost 
security  and  privilege  that  the  law  can  Bive.(i8)  Wherefore  by  the  feodal 
law,  if  a  tenant  for  life  died  between  the  beginning  of  September  and  the  end 
of  February,  the  lord,  who  was  entitled  to  the  reversion,  was  also  entitled 

to  the  profits  of  the  whole  year;  but  if  he  died  between  the  beginning 
*ia3]     of  March  and  the  end  *of  August,  the  heirs  of  the  tenant  received 

the  whote.(o)(i9)  Prom  hence  our  law  of  emblements  seems  to 
have  been  derived,  but  with  very  considerable  improvements.  (20)  So  it  is 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  ceshty  que  vie,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  corn  sown,  the  tenant  pur  outer 
wV(2i)  shall  have  the  emblements.  The  same  is  also  the  .rule,  if  a  life- 
estate  be  determined  by  the  a£t  of  law.  Therefore  if  a  lease  be  made  to 
husband  and  wife  during  coverture,  (which  gives  them  a  determinable 
estate  for  life,)  and  the  husband  sows  the  land,  and  afterwards  they  are 
divorced  a  vinculo  matrimonii,  the  husband  shall  have  the  emblements  in 
this  case;  for  the  sentence  of  divorce  is  the  act  of  law.  (/)  But  if  an  estate 
for  life  be  determined  by  the  tenant's  own  ad,  (as,  by  forfeiture  for  waste 
committed;  or,  if  a  tenant  during  widowhood  thinks  proper  to  many,)  in 
these,  and  similar  cases,  the  tenants,  having  thus  determined  the  estate  by 
their  own  acts,  shall  not  be  entitled  to  take  the  emblements.(y)(22)  The 
doctrineof  emblementsextends  not  only  tocom  sown,  but  to  roots  planted,  or 
other  annual  artificial  profit,  but  it  is  otherwise  of  fruit-trees,  grass,  and  the 
like;  which  are  not  planted  annually  at  the  expense  and  labor  of  the  tenant, 
but  are  either  a  permanent  ornatural  profit  of  the  earth.  (r)(23)(24)  For  when 

(d)  Foul  J.  2.  e.  s.  (9)  Co.  Uix.  fa. 

(p)  b  Rep.  ns.  (r)  Co.  LlCt.  K,  66.    I  RolL  Abr.  728. 


p.  113. 

iigj  Washburn  on  Real  Prop.  vol.  1,  5  ed.  p.  139. 
ao)  In  some  paits  of  Vir^nis,  it  is  the  understanding  in  all  leeaes,  that  the  tenant  for 
a  year,  whoee  lease  commences  in  the  month  of  April,  shall  have  liberty  tt>  sow  ia  the 
ful  and  reap  in  the  following  harvest     Lomax  Digest,  p.  153. 

(ill  [Dunng  the  life  of  another.] 

(13)  Howell  V.  Scbenck,  4  Zabriskie,  93,  N.  T.  (1853).  Washbum  on  Real  Prim.  toI.i, 
5  ed.  par.  141.  TJedeman  on  Real  Prop.  3  ed.  par.  71.  Debow  v.  Titus,  5.  "ii.  J.  130 
(iSaSi. 

(13)  Tiedeman  on  Real  Prop.  3  ed.  par.  70.     3  Story  on  Contracts,  5  ed.  133. 

The  commentator  has  lord  Coke's  authority  for  ranking  annual  roots  among  emble- 
ments, and  this  appears  to  be  the  better  opinion;  but  both  Godolphin  (pt  1,  c.  14,  a.  l) 
and  Wentworth  (p.  152)  assert  that  carrots,  turnips,  and  other  annual  roots  belong  to  the 
hdr,  because  the  executor  is  not  at  liberty  to  break  the  soil  to  reach  them.  In  Evans  f. 
Roberts,  (5  B.  &  C.  831,)  Bayley,  J.,  founded  his  judgment  on  the  aasnmption  that  pota- 
toes were  emblements.  Artichokes,  it  is  clear,  not  being  a  strictly  annual  produce,  ere 
not  emblements.     Went  Off.  En.  63. 

(34)  Bmblements  are  such  cropsas  in  the  ordinary  course  of  things  return  the  labor  and 
expense  bestowed  upon  them  strictly  within  the  year.  Thus,  if  the  tenant  plant  hops, 
be  will  not  be  entitled  to  the  first  crop  unless  produced  within  the  year;  but,  as  hops 
will  not  bear  without  labor  annually  bestowed  m  manuring,  making  of  hills,  and  set- 
ting of  poles,  the  tenant  is  entitled  to  the  year's  crop,  althoogb  it  proceed  from  ancient 
roots.  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  139.  Cro.  Car.  515.  a  Freem. 
aio.  Co.  Litt.  55,  £6.  On  the  other  hand,  as  fruit-trees  will  bear  althoush  no  labor  is 
bestowed  upon  them  within  the  year,  the  tenant  is  not  entitled  to  the  fruits  as  emble- 
ments. And  where  the  tenant  had  sown  dover  wiUi  barley  in  the  spring,  according  to  a 
practice  by  which  the  benefit  of  the  clover  would  not  be  realized  within  the  year,  )t  was 
held  that  he  could  not  claim  any  advant^e  that  accrued  after  the  expiration  of  a  year 
from  the  time  of  sowing,  i  Schouler  on  Personal  Prop.  1  ed,  p.  114.  a  Ner.  &  M. 
715.     5  B.  &  Ad.  139. 

Corn,  peas,  beans,  tares,  hemp,  flax,  saffron,  melons,  and,  according  to  tbe  better 
opinion,  annual  roots,  such  as  potatoes,  etc.,  are  emblements..    Grass  is  not,  even  when 
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a  man  plants  a  tree,  be  cannot  be  presumed  to  plant  it  in  contemplation  of  any 
present  profit;(25)  but  merely  with  a  prospect  of  its  being  useful  to  himself 
in  future,  and  to  future  successions  of  tenants.  (26)  The  advantages  also  of 
emblements  are  particularly  extended  to  the  parochial  clergy  by  the  statute 
28  Hen,  Vni.  c.  11.  For  all  persons,  who  are  presented  to  any  ecclesias- 
tical benefice,  or  to  any  civil  office,  are  consider«l  as  tenants  for  their  own 
lives,  unless  the  contrary  be  expressed  in  the  form  of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the  under-tenants,  or  lessees. 
For  they  have  the  same,  nay,  greater  indulgences  than  the  lessors,  the 
original  tenants  for  life.  The  same;  for  the  law  of  estovers  and 
emblements  *with  regard  to  the  tenant  for  life,  is  also  law  with  re-  [*i24 
gard  to  his  under-tenant,  who  represents  him  and  stands  in  bis 
place:  (j)  and  greater;  for  in  those  cases  where  tenant  for  life  shall  not  have 
the  emblements,  because  the  estate  determines  by  his  own  act,  the  exception 
shall  not  reach  his  lessee,  who  is  a  third  person.  (27)  As  in  the  case  of  a 
woman  who  holds  duranU  viduilale;{2&)  her  taking  husband  is  her  own  act, 
and  therefore  deprives  her  of  the  emblements;  but  if  she  leases  her  estate  to 
an  under-tenant,  who  sows  the  land,  and  she  then  marries,  this  her  act 
shall  not  deprive  the  tenant  of  his  emblements,  who  is  a  stranger,  and 
could  not  prevent  her.(/X29)  The  lessees  of  tenants  for  life  had  also  at  the 
common  law  another  most  unreasonable  advantage;  for  at  the  death  of  their 
lessors,  the  tenants  for  life,  these  under-tenants  might  if  they  pleased  quit 
the  premises,  and  pay  no  rent  to  anybody  for  the  occupation  of  the  land  since 
the  last  quarter-day,  or  other  day  assigned  for  payment  of  rent.(K)(3o)  To 
remedy  which,  it  is  now  enacted(if)  that  the  executors  or  administrators  of 
tenant  for  life,  on  whose  death  any  lease  determined,  shall  recover  of  the 
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it  arises  from  seed,  (Com.  Dij;.  Biena,  G.  i;]  but  the  artificial  grasses,  such  as  sainfoin, 
clover,  etc.,  which  are  annually  renewed  like  any  other  crop,  seem  to  fall  within  the 
description  of  emblements.  Schouler  on  Personal  Prop.  3  ed.  voL  i,  p.  114.  a  Nev. 
&  M.  735.     Bum,  Ecc.  L.  397. 

(33)  Lord  Coke,  in  his  commentary  on  the  statute  of  Merton,  says,  "  Blada  signifieth 
com  or  grain  white  it  groweth,  or  grain  while  it  is  in  herbs,  dum  seges  in  herba,  but 
it  is  taken  for  all  manner  of  com  or  grain,  or  things  annual,  coming  by  the  industrjr 
of  man,  as  hemp,  flax,  etc."  3  last.  81.  The  word  "  emblement "  comes  from  ^m^/er 
or  emblaver,  to  sow  with  com;  whence  the  old  law-phrase  to  embU  land,  or  sow  it  for 
an  annual  crop. 

Bmblements  are  considered  for  most  purposes  as  goods  and  chattels:  the^  go,  as  has 
been  seen,  to  the  executor.  They  may  be  taken  in  execution  under  a  fiert  Jaeias.  and 
contracts  relating  to  them  have  been  held  not  to  be  contracts  relating  to  any  interest  in 
land  within  the  statute  of  frands,  (so  Car.  II.  c.  3,  s.  4,)  in  contradistinction  to  contracts 
relating  to  growing  grass,  crops  ot  fruit,  etc.  3  Brod,  &  B.  368.  5  B.  fit  Cr,  8aq.  8 
Dowl.  &  Ry.  61 1.  4  Nev.  &  W.  343.  A  dictum  in  Fitih.  Abr.  pi.  59,  that  at  common 
law  emblements  cannot  be  granted  without  deed,  if  not  orerruled  by  these  coses,  must 
be  rested  on  the  ground  that  Agrant,  as  distinguished  from  a  contract  for  sale.  Includes 
the  ri^ht  of  ingress,  egieas,  and  regress,  which  is  an  easement.  The  landlord  could  not 
distrein  emblements  until  that  power  was  given  him  by  the  statute  J I  Geo.  IL  c.  19. 
r  Roll.  Abr.  666.    8  Taunt  431,  74a.— SwkhT. 

V16)  I  Schouler  on  Pemonal  Prop.  115,  3cd.     Tiedeman  on  Real  Prop.  3ed.par.  70,  p.  54. 

Ill)  Williams  on  Real  Prop.  p.  17,  6  ed. 

(28J  [During  widowhood.] 

(39)  The  law  relating  to  emblements  has  been  very  recently  much  modified  in  England; 
for  it  has  been  enacted  by  14  &  15  Vict.  c.  35,  s.  1,  that  on  the  determination  of  leases  or 
tenancies  under  landlords  holding  as  tenanta  for  life  or  for  any  uncertain  interests, 
instead  of  claims  to  emblements,  the  tenants  shall  hold  until  the  expiration  of  the  cur- 
rent year,  paying  to  the  succeeding  landlord  a  fair  proportion  of  the  rent — StbwakT. 
l^edeman  on  Real  Prop.  3  ed.  par.  71.  Washburn  on  Real  Prop.  S  ed.  143.  Schouler 
on  Personal  Prop.  vol.  I,  p.  118,  a  ed. 

(30)  Tiedeman  on  Real  Prop,  a  ed.  par.  67.  Waahbum  on  Real  Prop.  vol.  i,  5  ed. 
133.    Boagland  v.  Crum,  113  III.  370  (1886). 
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lessee  a  ratable  proportion  of  rent  from  the  last  day  of  payment  to  the  death 
of  such  lessor.  (31) 

II.  The  next  estate  for  life  is  of  the  legal  kind,  as  contradistinguished 
from  conventional;  viz.  that  of  tenant  in  tail  after  possibility  of  issue  extinct. 
This  happens  where  one  is  tenant  in  special  tail;  and  a  person,  from  whose 
body  the  issue  was  to  spring,  dies  without  issue;  or,  having  left  issue,  that 
issue  becomes  extinct:  in  either  of  these  cases  the  surviving  tenant  in  special 
tail  becomes  tenant  in  tail  after  possibility  of  issue  extinct{32)  As  where 
one  has  an  estate  to  him  and  his  heirs  on  the  body  of  his  present  wife  to  be 
begotten,  and  the  wife  dies  without  issae:(a')  in  this  case  the  man  has  an 
estate  tail,  which  cannot  possibly  descend  to  any  one;  and  therefore  the  law 
makes  use  of  this   long  periphrasis,    as  absolutely   necessary  to  give  an 

adequate  idea  of  his  estate.  For  if  it  had  t^ed  him  barely  tenant 
*12$\     in  fee-tail  special,  that  *would  not  have  distinguished  him  from  others; 

and  besides,  he  has  no  longer  an  estate  of  inheritance  or  fee,(.ar)  for 
he  can  have  no  heirs  capable  of  taking  performam  doni.  Had  it  called  him 
tenant  in  tail  without  issue,  this  had  only  related  to  the  present  &ct,  and 
would  not  have  excluded  the  possibility  of  future  issue.     Had  he  been  styled 

(w)  UK.  1 12.  <z)  KoU.  Kep.  ISt.    11  Rep.  tO. 

(31 )  At  common  law,  if  tenant  in  fee  die  after  snnset  and  before  midnight  of  the  last 
daj  when  the  rent  becomes  doe,  it  ahall  go  to  the  heir,  and  not  to  the  executor;  for  the 
rent  is  not  due  till  the  last  instant  of  the  day.     i  Saund.  3S7,  id.  note  17.     3  Mad.  268. 

Where  the  mischief  recited  in  the  act  of  11  Geo.  II.  c.  19  does  not  apply,  and  the  lease 
does  not  detetmine  on  the  death  of  the  tenant  for  life,  the  case  is  not  affected  hj  it;  end 
therefore  if  a  tenant  for  life,  with  a  leasing  power,  demises  the  premises  pursuant  to  such 
power,  and  dies  before  the  rent  becomes  aae,  as  the  rent  and  tJie  means  of  recoverinK  it 
will  go  to  the  remainderman  or  reversioner,  (see  3  Maule  &  S.  382,  J  and  will  not  be  lost, 
the  case  is  not  within  the  act,  and  the  executors  of  the  tenant  for  life  are  not  entitled  to 
any  j>roportion  of  the  accruing  rent,  i  P.  Wma.  177.  1  Mad,  268.  But  if  the  lease  or 
demise  of  the  tenant  for  life  is  not  within  the  power  and  determines  on  his  death,  thb  is 
a  case  of  apportionment  under  the  statute.  I  Swenst.  337,  and  the  learned  note  of  the 
reporter,  357.  It  seems  that  the  executors  of  tenants  in  tail,  who  had  made  leases  void 
as  against  the  remainderman,  and  die  without  issue,  arc  within  the  equity  of  the  statate. 
Ambl.  198.  a  Bro.  C.  C.  639.  8  Ves.  308.  At  all  events,  if  the  remainderman  has 
received  the  whole  rent,  it  seems  settled  he  shall  account  in  equity  to  the  executor  of  the 
tenant  in  tail,  (id.  ibid.;)  and  which  doctrine  seems  to  apply  to  the  successor  of  e  parson 
who  has  recrived  a  composition  for  tithe  jointly  accruing  in  the  lifetime  of  the  deceased 
incumbent.  8  Ves.  Jr.  308.  10  East.  334.  It  is  laid  down  in  10  Co.  138,  and  Chris- 
tian's edition,  that  this  act  is  confined  to  the  death  of  the  hmdlord,  who  holds  for  his  own 
life;  and  that  therefore  it  seems  if  tenant  pur  auter  vie  leases,  and  the  cestuy  que  vie  dies, 
the  lessee  is  not  compellable  to  pay  any  rent  from  the  last  day  of  payment  liefore  the 
death  of  cestuy  que  vie.  In  3  Taunt  331,  Mansfield,  C.  J.,  expresses  nis  doubts,  (see  a 
Saund.  a88,  D. ;)  and  it  should  seem  that  the  case  is  within  the  act.  See  other  cases  as  to 
apportionment,  i  P.  Wms.  393.  3  Atlc.  a6a,  583.  3  Ves,  673.  Amb.  198,  379.  a  Bro.  659. 
3  Bro.  99.     2  P.  Wms,  503.     There  is  no  apportionment  of  an  annuity,  unless  exjuneaslj 

Cvided  for,  (i  Swanst  349,  in  notes,)  but  if  there  has  been  judgment  on  an  annuity- 
id  standing  as  a  security  for  future  payments  of  an  annuity,  the  court  will  give  plaintiff 


leave  to  take  out  execution  for  a  proportion  of  a  quarter,  up  to  grantee's  death,  (a  Bla.  R. 
101^.  II  Ves.  Jr.  361;)  and  in  equity  the  maintenance  of  an  inlant  is  always  apportioned. 
Id.  ibid.  I  Swanst.  350.  There  is  no  apportionment  of  dividends  in  the  case  of  tenant 
for  life;  but  there  is  of  interest  of  mortgages,  as  that  is  perpetually  accruing.  3  P.  Wma. 
76.     I  Swanst  349,  in  notes.     See  i  R.  S,  747.-1CHITTY. 

It  was  doubted  whether  the  statute  of  Geo.  II.  applied  strictly  to  tenants  for  life,  or 
whether  persons  whc  were  exposed  to  a  similar  hardship  could  claim  the  benefit  of  it. 
Thus,  it  was  frequently  questioned  whether  the  statute  extended  to  tenants  in  toil  after 
possibility  of  issue  extinct.  These  doubts  are  now  set  at  rest  by  the  statute  4  W.  IV.  c. 
aa,  s.  I,  which,  after  reciting  that  doubts  have  been  entertained  whether  tbe>  provisions 
of  the  statute  of  Geo.  II.  apply  to  every  case  in  wbtcb  the  interests  of  tenants  determine 
on  the  death  of  the  periKin  by  whom  such  interests  have  been  created,  enacts  that  rents 
reserved  on  leases  which  shall  determine  on  the  death  of  the  person  making  them  shall 
be  considered  to  be  within  the  meaning  of  the  act,  although  such  peraon  was  not  strictly 
tenant  for  life.— Stewart. 

(3a]  Williams  on  Real  Prop.  6  ed.  par.  54.    Jones  v.  Britton,  io3  N.  C.  185  (1S89). 
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tenant  in  tail  without  posiibilify  of  issve,  this  would  exclude  time  past  as  well 
as  present,  and  he  might  under  this  description  never  have  had  any  possi- 
bility of  issue.  No  definition  therefore  could  so  exactly  mark  him  out,  as 
this  of  tenant  in  tail  after  possibility  of  issue  extinct,  which  (with  a  precision 
peculiar  to  our  own  law)  not  only  talces  in  the  possibility  of  issue  in  tall, 
which  he  once  had,  but  also  states  that  this  possibility  is  now  extinguished 
and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by  the  death  of 
that  person  out  of  whose  body  the  issue  was  to  spring;  for  no  limitation, 
conveyance,  or  other  human  act  can  make  it.  For,  if  land  be  given  to  a 
man  and  his  wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinculo  matrimonii,  they  shall  neither  of  them  have  this  estate, 
but  be  barely  tenants  for  life,  notwithstanding  the  inheritance  once  vested  in 
them.(^)  A  possibility  of  issue  is  always  supposed  to  exist  in  law,  unless 
extinguished  by  the  death  of  the  parties;  even  ttiough  the  donees  be  each  of 
them  an  hundred  years  old.(i'X33) 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of  an  estate-tail, 
and  partly  of  an  estate  for  life.  The  tenant  is,  in  truth,  only  tenant  for  life, 
but  with  many  of  the  privileges  of  a  tenant  in  tail;  as  not  to  be  punishable 
for  waste,  ete.  ;(<iX3v)  or,  he  is  tenant  in  tail,  with  many  of  the  restrictions 

(v)  Ca  Utt.  S*.  (o)  Co.  IIM.  27. 

t>)  un.  1 81.  00.  utt. ». 


(33)  Williams  on  Real  Prop.  6  ed.  50.  Tiedemmn  on  Real  Prop.  3  ed.  par.  53.  i  Pin- 
gety  on  Real  Prop.  315. 

(34)  S«e  post,  chapter  xTiii.  of  this  book,  p.  383.  All  authorities  agree  that  tenant  in 
tail  after  poasibilitj  of  issue  extinct  is  dispumshable  for  waste.  (Doctor  end  Student.  Dial. 
3,  C  i;)  tmt  in  HeTlakenden'scase,  (4  R.ep.  63,)  C.  I.  Wra^  is  reported  to  have  said  that, 
althoagh  tenant  in  tail  after  possibility,  etc.,  cannot  be  punished  for  waste  in  cutting  down 
trees  npon  the  land  he  holds  as  snch  tenant,  yet  he  cannot  have  the  absolute  interest  in 
the  trees,  and,  if  he  sells  them,  cannot  retain  the  price.  This  dictum  is  noticed  by  Mr. 
Hargrave  in  his  id  note  to  Co.  Litt  37,  b.,  and  is  countenanced  b^  another  dictum  in 
Abraham  v.  Bubb,  2  Freeman,  53,  Mr.  Christian,  too,  in  his  annotation  upon  the  passage 
of  tlie  text,  considers  it  as  settled  law  that,  if  a  tenant  in  tail  after  possibility,  etc.,  cuts 
down  trees,  thty  do  not  become  his  property,  but  will  belong  to  the  party  who  has  tbe 
first  estate  of  inheritance.  In  opposition,  however,  to  the  doctrine  imputed  to  C.  J.  Wray 
and  the  obiter  dictum  in  Abraham  v.  Bubb,  it  was  distinctly  resolved  ay  the  whole  court 
of  King's  Bench  (consisting  of  Coke,  Crooke,  Doddridge,  and  Haughton,)  in  the  case  of 
Bowles  V.  Bctee,  I  Rolle's  Rep.  184  S.  C,  11  Rep.  84,  that  a  tenant  after  posnbility  has 
the  whole  prop«ty  in  trees  which  he  either  causes  to  be  cut  down,  or  which  are  blown 
down,  on  the  estate.  And  this  seems  to  be  now  firmly  settled  by  the  case  of  Williams  v. 
Williams.  When  that  case  was  before  lord  chancellor  Eldon,  his  lordship  (as  reported 
in  15  Ves.  437)  intimated  that  he  could  not  imagine  how  it  was  doubted  that  the  tenant, 
being  dispunishable,  had  not,  as  a  consequence,  tbe  property  in  the  trees;  that  it  was 
angular  there  should  be  an  argument  raised  that  such  a  tenant  should  be  restrained  from 
committing  malicious  waste  by  cutting  ornamental  timber,  (Gaith  v.  Cotton,  1  Dick. 
309,)  if  it  was  understood  to  be  the  law  that  he  could  not  commit  waste  of  any  kind. 
Attorney-General  v.  Duke  of  Marlborough,  3  Mad.  539.  However,  as  alt  the  previous 
cases  in  which  tenant  in  tail  after  possibility  of  issue  extinct  had  been  determined  to  be 
di^nnishable  of  waste  were  cases  in  which  the  tenant  had  once  been  tenant  in  tail  wilA 
the  other  donee  in  possession,  and  in  the  case  of  Williams  v.  Williams  the  tenant  claimed 
in  remainder  eAei  the  death  of  the  joint  donee,  lord  Eldon  thought  it  advisable,  before 
he  made  a  final  decree,  to  direct  a  case  to  the  court  of  King's  Bench,  not  describing  the 
claimant  as  tenant  in  tail  after  possibility  of  tssne  extinct,  but  stating  the  limitations  of 
the  settlement  under  which  the  claim  was  made.  The  case  was  accordingly  argued  at 
law,  and  a  certificate  returned  that  the  claimant  was  tenant  in  tail  after  possibility  of 
issue  extinct;  was  unimpeacbable  of  waste  upon  the  estate  comprised  in  the  settlement; 
and,  having  cut  timber  thereon,  was  entitled  to  tbe  timber  so  cut  as  her  own  property. 

T3    East.    311 

impeachment  of  waste,  and  a  tenant  in  tail  after  possibility 

.  ,    ._ ind  upon  precisely  the  same  footing  in  regard  to  all  questions 

of  waste,  (Attorney-General  v.  Ehike  of  Marlborough,  3  Mad.  539;)  and  a  tenant  for  life 
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of  a  tenant  for  life;  as  to  forfeit  his  estate,  if  he  alienes  it  in  fee-simple  :(A) 
whereas  such  alienation  by  tenant  in  tail,  though  voidable  by  the  issue, 
is  no  forfeiture  of  the  estate  to  the  reversioner:  who  is  not  concerned 
^t'lzS]  in  interest,  *till  all  possibility  of  issue  be  extinct.  But,  in  general, 
the  law  looks  upon  this  estate  as  equivalent  to  an  estate  for  life  only; 
and,  as  such,  will  permit  this  tenant  to  exchange  his  estate  with  a  tenant  for 
life,  which  exchangecau  only  be  made,  as  we  shall  see  hereafter,  of  estates 
that  are  equal  in  their  nature. 

III.  Tenant  by  the  curUsy  of  England  is  where  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee-simple 
or  fee-tail,  and  has  by  her  issue,  bora  alive,  which  was  capable  of  inheriting 
her  estate.(35)  In  this  case,  he  shall,  on  the  death  of  his  wife,  hold  the 
lands  for  his  Ufe,  as  tenant  by  the  curtesy  of  England. (t:)( 36) 

This  estate,  according  to  Littleton,  has  its  denomination,  because  it  is  used 
within  the  realm  of  England  only;  and  it  is  said  in  the  MirTOur(£^)  to  have 
been  introduced  by  king  Henry  the  First;  but  it  appears  also  to  have  been 
the  established  law  of  Scotland,  wherein  it  was  called  curialitas,{e)  so  that 
probably  our  word  curtesy  was  understood  to  signify  rather  an  attendance 
upon  the  lord's  court  or  curiis,  (that  is,  being  his  vassal  or  tenant,)  than  to 
denote  any  peculiar  favor  belonging  to  this  island.Cs?)-   And  therefore  it  is 

<b)  Ca  Utt.  W.  (d)  a  1,  IS. 

(eiUtLBlMO.  (e)  Cri«.  1.2.0.  IS. H 

dispnnuliable  for  waste  is  dearly  not  compellable  to  pursue  such  a  course  of  manage- 
ment of  the  timber  upon  the  estate  as  a  tenant  in  fee  might  think  most  advantageous. 
Whaterer  trees  are  fit  for  the  purpose  of  timber  he  maj  cut  down,  though-thej  may  be 
still  in  an  improving  state.  Smythe  v.  Smytbe,  3  Swsnst.  251.  Bi^dges  v.  Stevens.  2 
SwKnsL  15a  n.  Coffin  v.  Coffin.  Jacob's  Rep.  73.  No  tenant  for  life,  however,  of  any 
descriptioii,  although  not  subject  to  impeachment  for  waste,  must  cut  down  trees  plautca 
for  ornament  or  shelter  to  a  mansion- bouse,  or  saplings  not  fit  to  be  felled  as  timber;  for 
this  would  not  be  a  fairly  beneficial  exercise  of  the  license  given  to  bim,  but  a  malicious 
and  fraudulent  injury  to  the  remainderman.  Chamberlayne  v.  Dammer.  3  Br.  540, 
Cholmelev  v.  Pazton,  3  Bin^.  313.  Lord  Tamworth  v.  Lord  Ferrera,  6  Ves.  410.  In  this 
respect,  toe  claim  which  might  perhaps  be  successfully  asserted  in  a  court  of  law.  as  to 
the  right  of  felling  any  timber  wiiatsoever,  is  controlled  in  courts  of  e<)uity,  (Marquis  of 
Downshire  v.  Lady  Sandys,  6  Ves,  114.  Lord  Bernard's  case.  Free,  in  Cha.  455-)  and 
that  even  on  the  application  of  a  mere  tenant  for  life  in  remainder.  Davies  v.  Leo,  6 
Ves.  787.  And  not  only  wanton  malice,  but  fraud  and  collusion,  by  which  thf  le^ 
remedies  against  waste  may  be  evaded,  will  give  to  courts  of  equity  a  iurisdicUoa 
over  such  cases,  often  beyond,  and  even  contrsry  to,  the  rules  of  law.  Garth  v.  Cotton, 
3,  Atk.  755-         ... 

A  tenant  for  life  without  impeachment  for  waste  has  no  interest  in  the  timber  ou  the 
estate  whilst  it  19  standing;  nor  can  he  convey  any  interest  in  such  growing  timber  to 
another.  Cholmeley  v.  Paxton,  3  Bing.  3ii.  If,  in  execution  of  a  power,  be  should  sell 
the  estate,  with  the  timber  growing  thereon,  be  cannot  retain  for  his  own  absolute  use 
that  part  of  the  purchase-money  which  was  the  consideration  for  the  timber;  though 
before  he  sold  the  estate  he  might,  it  seems,  have  cut  down  every  sizable  tree  and  put 
the  produce  into  his  pocket,  Doran  v.  Wiltshire.  3  Swanst.  701.  And  the  peculiar  pnvi- 
l^es  which  a  tenant  for  life  after  possibility  of  issue  extinct  is  allowed  to  enjov,  because 
the  inheritance  was  once  in  him.  are  personal  privileges:  if  he  grants  over  nis  estate  to 
another,  tiis  grantee  will  be  bare  tenant  for  life.  3  Inst.  303.  George  Ap  Rice's  case,  3 
Leon,  all. — Chitty.     i  Washburn  on  Real  Prop,  vol.  i,  5  ed.  p,  It6, 

(35)  Heath  V.  White,  5  Conn.  336  (1834). 

(36}Tiedeman  on  Real  Prop.  3  ed,  par.  loi.  Washburn  on  Real  Prop.  vol.  i.  5  ed. 
p.  170.  Williams  on  Real  Prop.  6  ed.  p.  227.  Pemberlofl  v.  Hicks,  i  Binney.  13  Pa. 
(iSoSl.  Breeding  v.  Da\-is.  77  Va.  646  (1883).  Bradstreet  v.  PraU,  17  Wend.  46,  N,  Y. 
(1837),  Thomson  v.  McAllister,  38  W.  Va.  511  (1893).  Goddard  v.  Whitney,  140  Mass. 
loi  (1885),  Hunter  v.  Whilworth.  9  Ala.  966  [  1846),  Billings  V  Baker,  38  Bar.  345.  N.Y, 
( 18591.  Ibid.  348.  Pemberton  v.  Hicks,  i  Binney,  13  Pa  ( 1808).  i  Pingrey  on  R.  P.  371. 
Bailey  Onus  Proband!,  67  (1886).     Boone  Real  Prop.  59-60.     i  Pingrey  on  R.  P.  375. 

(37)  I  should  rather  think,  with  Mr.  Wooddesson.  that  this  estate  took  its  name  from 
its  peculiarity  to  England,  and  that  it  was  afterwards  introduced  into  Scotland  and 
Ireland.    3  Woodd,  18,    Tenant  by  themr/^yof  England  perhaps  originally  ugnified 
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laid  down(/)  that  by  having  issue,  the  husband  shall  be  entitled  to  do  hom- 
age to  the  lord,  for  tiie  wife's  lands,  alone:  whereas,  before  issue  had,  they 
must  both  have  done  it  togfither.(38)  It  is  likewise  used  in  Ireland,  by 
virtue  of  an  ordinance  of  king  Henry  Ill.(g)  It  also  appears(A)  to  have 
obtained  in  Normandy;  and  was  likewise  used  among  tlie  ancient  Almains 
or  Germans. (i)  And  yet  it  is  not  generally  apprehended  to  have  been  a 
consequence  of  feodal  tenure,  (A)  though  I  think  some  substantial  feodal 
reasons  may  be  given  for  its  introduction,  (39)  For  if  a  woman  seised  of 
lands  hath  issue  by  her  husband,  and  dies,  the  husband  is  the  natural 
guardian  of  the  child,  and  as  such  is  in  reason  entitled  to  *the  profits  [*i27 
of  the  lands  in  order  to  maintain  it;(4o)  for  which  reason  the  heir- 
apparent  of  a  tenant  by  the  curtesy  could  not  be  in  ward  to  the  lord  of 
the  fee,  during  the  life  of  such  tenant.  (/)  As  soon  therefore  as  any 
child  was  bom,  the  father  began  to  have  a  permanent  interest  in  the  lands, 
he  became  one  of  the  pares  curtis,^^!)  did  homage  to  the  lord,  and  was  called 
tenant  by  the  curtesy  initiale:(^2)  and  this  estate,  being  once  vested  in  him 
by  the  birth  of  the  child,  was  not  suffered  to  determine  by  the  subsequent 
death  or  coming  of  age  of  the  infent,(43) 

There  are  four  requisites  necessary  to  make  a  tenancy  by  the  curte^; 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife. (tn) (44)  i.  The 
marriage  must  be  canonical  and  legal.  2.  The  seisin  of  the  wife  must  be 
an  actual  seisin,  or  possession  of  the  lands;  not  a  bare  right  to  possess,  which 

(/)U1L{90.    CaUlt3a,fiT.  »)  Wrlghl.  2M. 

Ig)  PaLUH.  III.  m.X  la  2  Bae.  Abr.  OM;  it)  F.  NTB.10. 

)M  Onmd  awjAiin.  C  II*.  (m)  Co.  Utt  ao, 
'"  '  —-'—'-og.  LL.  Alman.  t  K. 


nothing  a  _  „        .  ., 

lexe*»  Anglia.    See  atat.  pro  Unentibus  per  iigetn  Angtia.    [Holding  throngh  the  law 
of  England.]     App,  to  Ruff.  29.— CarPTY. 

(38)  There  are  Mventl  strong  atgumeots  twainat  this  theory  of  the  origin  of  the  tenn 
curtesy,  (i)  Glanville,  whom  every  one  acknowledges  as  anthority  on  English  feu^ 
law.  says  that  a  woman  never  does  faomaKc  at  all.  but  that  as  soon  as  an  heirem  is  mar- 
ried, not  when  she  has  issue,  her  husband  is  bound  to  do  homage,  (a)  In  Pollock  and 
Maitland's  Hist.  Eng.  Law,  vol.  ,3  p.  4 '3,  it  is  said,  ''We  have  never  seen  in  any  record 
any  suggestions  that  before  issue  had  been  bom  of  the  marriage,  the  husband  was  not 
entitled  and  bound  to  do  homage  at  the  lord's  court,  nor  can  we  eauly  imagine  that  the 
lori  went  without  a  suitorwhere  there  was  a  childless  msiriage."  (3)  The  word  curtesy 
is  not  used  to  signify  a  right  or  duty  of  going  to  court.     Ibid,  supra. 

(39)  Tbe  English  law  concerning  tenure  by  the  curtesy  is  much  moreliberal  than  that  of 
any  other  country.  According  to  the  Norman  law  the  husband  loses  his  estate  if  be 
marriesagain.  Britton,  in  commenting  on  the  Enslish  law,  saj-s:  "The  husband  holds  by 
»  Specialty,  granted  as  law  in  England  and  Ireland  "  The  great  freedom  which  be  enjoys 
Is  certainly  a  peculiar  privilege,  and  one  which  micht  well  be  spoken  of  as  "  the  cuite^ 
of  England."  It  is  asserted,  on  somewhat  doubtful  autfaijrity  it  la  true,  that  this  privi- 
lege was  first  granted  to  husbands  by  Henry  I. ,  and  soon  afterward  it  became  the  fashion 
to  call  them  tenants  by  the  curtesy  of  England,  i  Washburn  on  Real  Prop.  vol.  I,  Sed. 
p.  170.     Foster  p.  Marshall,  aa  N.  H.  493  (1851). 

(40)  Heath  v.  White,  5  Conn.  335  (1824).     Boykin  v.  Rain,  38  Ala.  343(1856). 

(41)  [Peers  of  the  court.]  '' 

(43)  Curtesy  initiate  haa  its  origin,  not  simply  in  the  tnarriage  but  in  the  birth  of  Isaue. 
The  husband  may  then  cfaarge  the  issue;  make  a  feoffment;  hold  against  the  heir  of  the 
wife,  after  tier  death;  against  the  remainderman  or  reversioner;  and,  even  against  the 
king,  in  the  case  of  attainder.  And  again,  his  estate  is  not  terminated  by  aMndoning 
the  wife  and  living  with  another  woman.  Wheeler  v.  Hotchkisa.  10  Coon.  130  { 1834). 
Should  the  wife  survive  her  husband  the  estate  would  be  the  same  as  before  and  terminate 
with  bis  life:  but  should  he  survive,  he  would  hold  it  for  his  own  life.  Pitt  v.  Mills,  54 
Maaa.  156  (1847)- 

(43)  Heath  V.  White,  5  Conn.  236  (18*4)-  Gillespie  v.  Worford,  a  Coldwell,  641,  Tenn. 
(1866I.  /nrf  Winne.  t  Lans.  516,  N.  Y.  (1S69}.  Tiedemanon  Real  Prop.  3  ed.  par.  108. 
I  Bright.  Husband  and  Wife,  116. 

<44)HBthonv.  Lyon,  3  Mich.  95  (1851).  1  Washburn  on  Real  Prc^  vol.  I,  sed.  170, 
Re  Murray  Canal,  tawson  v.  Powers,  6  Ontario,  685,  691  (1884). 
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is  a  sei^n  in  law, (49)  but  an  actual  possession,  which  is  a  seisin  indeed.(5o) 
And  therefore  a  man  shall  not  be  tenant  by  the  curtesy  of  a  remainder  or 
reversion.(5i)  But  of  some  incorporeal  hereditaments  a  man  may  be  tenant 
by  the  curtesy,  though  there  have  been  no  actual  seisin  of  the  wife:  as  in 
case  of  an  advowson,  where  the  church  has  not  become  void  in  the  lifetime 
of  the  wife:  which  a  man  may  hold  by  the  curtesy,  because  it  is  impossible 
ever  to  have  actual  seisin  of  it,  and  impotentia  excusal  leg-em. (n')(_52)  If 
the  wife  be  an  idiot,  the  husband  shall  not  be  tenant  by  the  curtesy  of 
her  lands;  for  the  king  by  prerogative  is  entitled  to  them,  the  instant 
she  herself  has  any  title:  and  since  she  could  never  be  rightfully  seised 
of  the  lands,  and  the  husband's  title  depends  entirely  upon  her  seisin, 
the  husband  can  have  no  title  as  tenant  by  the  curtesy.  (<»)  (53)     3,  The 

(n)  Co.  Utt.  ».  <»)  Co.  Utt.  30.    PiDwd.  SSt. 

(49)  z  Saund.  45,  n.  n.  (5. )  Courta  of  equity,  however,  allow  cnrtesj  of  trtisU  and  of 
other  interests,  which,  although  mere  rights  in  law,  are  deemed  estates  in  equity,  i  A^ 
603  1  P.  Wms.  to8.  Lord  Redesdale,  on  2  Scb-  &  Lef.  3S8,  suggests  this  reason  for  the 
distinction  between  dower  and  this  claim, — viz.,  that  paities  had  been  acting  ~"   "~'~ 


supposition,  that  the  creation  of  trust-estates  would  bar  dower,  and  that  i1 
for  the  security  of  purchasers,  mortgagees,  and  other  persons  taking  the  legal  estate,  to 
depart  in  cases  of  dower  from  the  seneral  principle  of  courts  of  equity,  which  is,  in 
acting  upon  trusts  to  follow  the  law,  but  it  was  not  necessary  in  cases  of  tenancy  by  the 
curtesy,  because  no  such  practice  had  prevailed. — Chitty. 

Under  tlie  common  law,  entry  is  not  always  necessary  to  an  actual  seisin  or  seisin  in 
deed;  for,  if  the  land  be  in  lease  for  years,  curtesy  may  be  without  entry  or  even  receipt 
of  rent,  the  possession  of  the  lessee  being  the  possession  of  the  husband  and  wife.  Co. 
Litt.  20,  a.  n.  3.  3  Atlc.  469.  But  if  the  lands  were  not  let,  and  the  wife  died  before 
entry,  there  could  be  no  curtesy.     Co.  Litt.  39. — Chitty. 

(50)  I  Cord.  Married  Women,  466-  Cook  v.  Hammond,  6  Fed.  Cases,  406  (1837).  Todd 
V.  Oviatt,  58  Conn.  i8a  (18S9).  McCuUoch  v.  Valentine,  34  Neb.  I3i  (1888).  Hopper  v. 
Demarest,  i  Zabriskie,  543,  N.  J.  (1848}.  Possession  by  coparceners,  amicable  to  the  otbeis, 
is  a  sufficient  seisin  iu  fact  to  invest  and  sustain  an  estate  by  curtesy  in  the  fausbands  of 
such  others.     Cord,  on  Mar.  Women,  a  ed.  p.  466,     Ad^r  v.  Lott,  3  Hill  N.  Y.  184  (1843). 

(51 )  A  man  will  not  be  entitled  to  tenancy  by  the  curtesy  of,  nor  a  woman  to  dower  out 
of,  a  reversion  or  remainder  expectant  upon  an  estate  0/  freehold;  but  upon  a  reversion 
eipectaat  upon  an  estate  for  years,  both  these  rights  (of  dower  and  of  curtesy)  accme, 
(Stoughtou  V.  Leigh,  i  Taunt  410;)  for  the  possession  of  the  tenant  for  yean  c<Miatitutes 
a  legal  seisin  of  the  freehold  in  reversion.  De  Gray  v.  Richardson,  3  Atk.  470.  Good- 
title  V.  Newman,  3  Wiis.  sai,— Chitty. 

Williams  on  Real  Prop.  6  ed.  238.  Washburn  on  Real  Prop.  vol.  i,  5  ed.  p.  183. 
Watkins  v.  Thornton,  11  Ohio,  36S;  Critchfield  (i860).  Orford  v.  Benton,  36  N.  H.  403 
(1858).     Matone  v.  McLaurin,  40  Misa.  163  (1867). 

(51)  r^ant  of  power  excuses  the  law.]    Williams  on  Real  Prop.  6  ed.  p.  315. 

(53  (The  words  "  actual  seisin  or  possession  of  the  lands"  are  satisfied  by  the  posses- 
sion of  a  tenant  for  years;  for  if  the  land  is  demised  for  a  term  of  years,  hia  possesaon  ia 
the  possession  of  the  wife,  and  there  may  be  curtesy,  thonsh  she  dies  before  entry 
or  even  receipt  of  rent.  Co.  Litt.  39.  Harg.  n.  163.  But  if  the  lands  were  not  let, 
and  descended  on  the  wife,  who  died  before  entry,  there  could  be  no  curtesy.  Co. 
Litt  39. 

With  respect  to  the  case  of  the  advowson,  if  the  author  means,  as  his  words  seem  to 
import,  that  a  husband  shall  l>e  tenant  by  the  curtesy  of  it  under  the  circumstances 
stated,  because  from  the  nature  of  the  hereditament  it  is  impossible  to  have  actual 
seisin  of  it  at  any  time,  he  seems  not  to  be  warranted  by  the  law  or  his  authority.  Pre- 
sentation gives  seisin  of  an  advowson;  and  all  that  lord  Coke  says  is,  that  he  shall  be 
tenant,  even  though  there  has  been  no  vacancy,  because  he  could  by  no  industry  attain 
to  any  other  seisin)  that  is,  he  could  not  bring  about  a  vacancy  at  any  time  that  he 
pleased. 

The  position  which  follows,  respecting  the  husband  of  an  idiot,  has  been  questioned. 
Lord  Coke's  argument  as  well  as  that  in  Plowden,  is  that  the  titles  of  the  tenant  by 

curtesy  and  of  the  king  begin  at  one  insta"'   '"""  "" i-i-t  c_i_  • -j-_.  . ■-_ 

fetation  back  to  her  lirst  seisin,)  and  then 
Upon  this  it  has  been  remarked  that  there  is  not  any  si 
band's  title  not  being  consummate  till  the  wife's  death,  when  the  king's  title  determine*. 
Co.  Litt.  30.  Hare.  n.  17^.  The  argument  in  the  text,  that  an  idiot  can  never  be  right- 
fully seised  of  lands,  is  directly  at  variance  with  that  just  stated,  which  a""™"  •*— 


■jGoogle 


Chap.  8]  OF  THINGS.  127-128 

issue  must  be  bora  alive.(54)  Some  have  had  a  notion  that  it  must  he 
heard  to  ciy;  bat  that  is  a  mistake.  Ciying  indeed  is  the  strongest 
evidence  of  its  being  born  alive;  bat  it  is  not  the  only  evidence.  (/)  The 
issue  also  must  be  bom  during  the  life  of  the  mother,  for  if  the  mothei 
dies  in  labor,  and  the  Csesarean  operation  is  performed,  the  hus- 
band in  this  case  shall  not  be  tenant  by  the  *curtesy;  because,  at  [*i28 
the  instant  of  the  mother's  death,  he  was  clearly  not  entitled,  as 
having  had  no  issue  bom,  but  the  land  descended  to  the  child  while  he  was 
yet  in  his  mother's  womb;  and  the  estate,  being  once  so  vested,  shall  not 
afterwards  be  taken  from  him.(jX55)  In  gavelkind  lands,  a  husband  may 
be  tenant  by  the  curtesy,  without  having  any  issue.(»-)  But  in  general 
there  must  be  issue  bora:  and  such  issue  as  is  also  capable  of  inheriting  the 

(p)  Dyer.  2&.    1  Rep,  H.  (r)  IbU.  10. 

aeisjn  of  tbe  idiot  Lord  Coke  reckons  idiots  among  tbow  nrho  have  power  topnrchaae 
and  retain  lands  or  tenements,  {Co.  Litt.  3,  b.,)  or  to  bexranteesof  a  copjbold  estate. 
Co.  Cop.  s.  35.  Indeed,  the  old  writ  de  idiota  inquirendo  el  examinando  proceeded  upon 
tbe  same  assumption,  and  the  king  took  the  custody  of  tbe  lands  as  of  lands  of  which 
the  idiot  had  been  seised.  P.  N.  B.  331. 
"  '  ■"  '     ■  '   ;  rested 

1  principle  which  it  is  the  more  remarkable  that  the 


But  the  same  conclusion  may  be  rested  upon  the  principle  that  there  can  have  been 
no  valid  marriaKC  with  an  idiot— a  principle  which  it  is  the  more  remarkable  that  th< 
anthor  should  have  overlooked  here,  aa  only  three  pages  later  he  makes  nse  of  it  t< 


:xclude  the  wife  of  an  idiot  from  dower. 

In  vol.  I,  p.  30Z,  an  idiot  is  defined  to  be  one  who  hath  had  no  understand! nK.A^m(  hit 
nativity.  It  that  definition  be  correct,  there  can  be  no  question  but  that  sncn  a  person 
could  never  contract  a  valid  marriage.  But  I  imagine  Ojat  a.  person  bom  sane  might, 
from  external  injury,  or  internal  disease  grsdnally  a^ravated,  be  reduced  to  idiotcy,  as 
opposed  to  lunacy  or  madness,  if  such  a  case  wouldcome  within  the  legal  notion  of 
idiocy;  still,  a  marriajE^  contracted  while  the  person  was  sane,  and  seisin  then  had,  with 
issue,  ought  on  principle  to  entitle  the  husband  to  curtesy;  because  in  such  a  case  no 
one  of  the  principles  of  exclusion  nonid  apply:  the  husband's  title  would  be  prior  to  the 
king's,  there  would  have  been  sufficient  setsin,  and  the  marriage  would  not  have  been 
in  valid.  — Coleridcb. 

In  Connecticut,  Pennsylvania,  and  some  other  States,  actual  seisin  is  not  necessary  in 
any  case  to  entitle  the  husband  to  curtesy.  It  is  suEBdent  that  the  wife  had  title  and  a 
potential  seisin  or  right  of  seisin;  that  is,  the  right  to  demand  and  recover  the  immediate 
possesion  thereof.  Bush  j/.  Bradley,  4  Day,  398.  Kline  v.  Beebe,  6  Conn.  494.  Stool- 
fors  V.  Jenkins.  8  S.  &  R.  175.  Day  v.  Cochran,  34  Miss.  361.  Tbe  rule  requiring  that 
the  wife  should  bave  actual  seinn  is  not  applied  in  this  country  to  wild  and  uncultivated 
lands.  When  she  is  owner  of  snch  lands,  she  is  deemed  in  poaseEsion,  so  as  to  entitle 
her  hnsband  to  become  tenant  by  the  curtesy,  though  there  has  been  no  actual  possession 
by  either  of  them  during  the  coverture,  {Jackson  v.  Sellick,  8  Johns.  363.  Davis  v. 
Mason,  l  Peters,  S.  C.  506.  Guion  v.  Anderson,  8  Humph.  39S.  Wells  v.  Thompson, 
13  Ala.  793, )  except  in  Kentucky.  Neely  v.  Butler,  10  B.  Mon.  48.  And  it  seems  that 
the  rule  requiring  actual  seisin  applies  only  to  cases  in  which  the  seisin  is  not  complete 
until  entry  is  made;  as  when  the  estate  descends  or  is  devised  to  the  wife,  and  not  when 
it  is  acquired  by  deed,  and  is  transferred  into  possession  by  the  statute  of  uses.  Jackson 
IT.  Johnson,  5  Cowen,  74.  H  is  not  necessary  that  there  should  be  seisin  and  issue  at  tbe 
same  time;  and  therefore,  if  the  wife  become  seised  of  lands  during  the  coverture,  and 
then  be  disseised  and  then  have  issue,  the  husband  shall  be  tenant  by  the  curtesy  of  those 
lands.  So  if  the  wife  become  seised  after  issue  born,  though  the  igeue  die  liefore  her 
seisin.  Jackson  V.  Johnson,  5  Cowen,  74.  A  mere  naked  seisin  by  the  wife  as  trustee 
will  not  suffice  to  make  the  husband  tenant  by  the  curtesy,  thoi^h  she  has  the  beneficial 
interest  in  the  reversion.  Therefore,  where  a  woman  held  a  ground'rent  in  fee  in  trust 
for  another  during  his  life,  and  she  afterwards  married  and  died,  and  then  the  cestuy  qtu 
trust  died,  the  husband  was  held  not  to  be  entitled  to  the  rent  as  such  tenant  Chew  v. 
Soutbwark,  5  Rawle.  160.  A  husband  is  not  entitled  to  an  estate  by  the  curtesy  out  of 
land  devised  to  a  trustee  for  the  sole  and  !>eparate  nse  of  the  wife  in  fee-simple.  CochiBn 
V.  O'Hem,  4  W.  &  S.  9^.  Stokes  v.  McKibbin,  i  Harris,  367.  A  husband  who  has  con- 
veyed land  to  another  in  trust  for  his  wife  is  not  entitled  on  her  death  to  a  tenancy  by 
the  curtesy  in  the  trust-estate.     Rigler  v.  Cloud,  a  Harris.  361 .— Sharswocd. 

(54)  I  Cord.  Married  Women,  466  (3  ed.  1885).  3  Cord.  Married  Women,  565  (a  *A. 
1885). 

(55)  /"  *"*  Winne,  1  Lans.  513,  N.  Y.  (1S69).    3  Cord,  on  Her,  Women,  3  ed.  565. 
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mother's  estate.(i)  Therefore  if  a  woman  be  tenant  in  tail  male,  and  hath 
only  a  daughter  bom,  the  husband  is  not  thereby  entitled  to  be  tenant  by 
the  curtesy;  because  such  issue  female  can  never  inherit  the  estate  in  tail 
male.(/)  And  this  seems  to  be  the  principal  reason,  why  the  husband  cannot 
be  tenant  by  the  curtesy  of  any  lands  of  which  the  wife  was  not  actually 
seised:  because,  in  order  to  entitle  himself  to  such  estate,  he  must  have  begot- 
ten issue  that  may  be  heir  to  the  wife:(56)  but  no  one,  by  the  standing  rule 
of  ;a-»,  can  be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor  was 
not  actually  seised;  and  therefore  as  the  husband  hath  never  begotten  any 
issue  that  can  be  heir  to  those  lands,(57)  he  shall  not  be  tenant  of  them  1^ 
the  curtesy, (aXs^)  And  hence  we  may  observe,  with  how  much  nicety  and 
consideration  the  old  rules  of  law  were  framed;  and  how  closely  they  are 
connected  and  interwoven  together,  supporting,  illustrating,  and  demonstrat- 
ing one  another.  The  time  when  the  issue  was  bom  is  immaterial,  provided 
it  was  during  the  coverture;  for,  whether  it  were  before  or  after  the  wife's  seisin 
of  the  lands,  whether  it  be  living  or  dead  at  the  time  of  the  seisin,  or  at  the 
time  of  the  wife's  decease,  the  husband  shall  be  tenant  by  the  curtesy,  (w)C59) 
The  husband  by  the  birth  of  the  child  becomes  (as  was  before  observed) 
tenant  by  the  curtesy  initiate,  {^x')  and  may  do  many  acts  to  charge  the  lands, 
but  his  estate  is  not  consummate  till  the  death  of  the  wife:  which  is  the  fourth 

and  last  requisite  to  make  a  complete  tenant  by  the  curtesy.  (>)  (60) 
♦129]         *IV.  Tenant  in  dower  is  where  the  husband  of  a  woman  is  seised 

of  an  estate  of  inheritance,  and  dies:(6i)  in  this  case,  the  wife  shall 
have  the  third(63)  part  of  all  the  lands  and  tenements  whereof  he  was  seised 

LtlSII.  .      (w)tbld.29. 

.  LItL  2B.  \x\  lUd.  VS. 


(56)  This  position  of  Blackstone's,  that  the  rule  as  to  seiBiD  in  curtesy  probably  arose 
from  the  rule  aa  to  inheritance,  is  opposed  by  some  authorities.  Williams,  in  his  wor^ 
on  Real  Prop.  4  ed,  App'z  E,  star  paj^es  491,  503.  has  an  exhaustive  discussion  of  this 
subject,  and  concludes  "  that  the  reason  why  an  actual  seisin  wa*  required  to  entitle  the 
husband  to  curtesy  was  that  his  wife  might  not  suffer  by  his  neglect  to  take  possession 
of  the  lands,  and  in  order  to  induce  hint  to  do  so  the  law  allowed  him  curtesy  of  all  lands 
of  which  an  actual  seisin  had  been  obtained,  but  refused  him  curtesy  of  such  lands  as  he 
had  taken  no  pains  to  obtain  possession  of. 

157)  This  is  not  stated  with  our  author's  usual  precision.  The  issue,  fn  the  case  put, 
miKht  be  heir  to  the  lands,  though  he  could  not  take  as  heir  to  his  mother,  but  as  beir 
to  his  ancestor,  who  was  last  actually  seised.  Seefiosl,  chapter  14  of  this  book,  pp.  aog, 
aa?;  see  also  i  Inst  11,  b.— Chitty. 

(58I  Williams  on  Real  Prop.  6  ed.  App'x  E,  519.  Watkins  v.  Thornton,  11  Ohio, 
Cntchfield,  369  (1860).     Goo<leve's  Mod.  Law  R.  P.  (3  ed.)  133. 

(59)  Wasbbum  on   Real    Prop,  g  ed.  vol.  i.  p.  r86.    Heath  v.  White,  5  Conn.  236  (i8i4>. 

)6o)  It  may  be  necessary  to  observe,  if  the  child  which  the  husband  has  by  his  wife  be 
capable,  and  have  a  mere  possibility  of  inheriting,  the  husband  shall  be  tenant  by  the 
curtesy.  Thus,  suppose  a  woman  seised  in  fee  of  lands  marry  and  have  a  aon,  after 
which  the  husband  dies,  and  she  marries  again  and  has  a  child  by  the  second  husband, 
here  the  husband  shall  be  tenant  by  the  curtesy,  although  there  is  but  a  mere  possibility 
that  the  child  which  the  wife  had  by  ber  second  husband  should  ever  inherit  the  estate, 
the  child  by  her  first  husband  being  alive.     Prest.  Est.  516.— Arcbbold. 

The  Real  Property  Commissioners,  in  their  first  Report,  proposed  to  make  some  altera- 
tions in  the  law  of  curtesy,  the  principal  of  which  wert  to  abolish  the  mle  that  the  issue 
must  be  born  alive,  and  to  restrict  the  estate  to  an  undivided  moiety  of  the  lands;  and 
a  bill  was  brought  in.  in  the  session  of  1831,  to  cany  these  recommendations  into  efiect. 
It  was.  however,  suflered  to  drop;  and  it  may  therefore  be  considered  that  the  law  on  this 
■ulriecl  will  not  be  unsettled.— Stewart. 

In  re  Winne,  I  Lans.  513.  N.  V,  (l869>.  Washburn  on  Real  Prop.  5  ed.  vol.  p.  187. 
Gillespie  v.  Worford,  a  Coldwell,  Tenn.  640  (1866). 

{61)  Chapman  v.  Shroder,  10  Ga.  318  (1851).  Claiborne  v.  Henderson,  3  Henn.  & 
Mon  (Va.)  (1809),  Tatro  P.  Tatro.  18  Neb.  398  (1885).  Boone  Real  Property,  66,  88.  i 
Pingrey  on  R.  P.  393.     1  Cord,  Married  Women,  50a.  503. 

(uj  But  of  gavelkind  lands  a  woman  is  endowed  of  a  moiety  while  slie  renuioA  chsta 
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at  any  time  daring  the  coverture,  to  hold  to  herself  for  the  term  of  her 
natural  hk.{'K^i) 

Dower  is  called  in  Latin  by  the  foreign  jurists  doarium,  but  by  Bracton 
and  our  English  writers  dos:  which  among  the  Romans  signified  the  marriage 
portion,  which  the  wife  brought  to  her  husband;  but  with  us  is  applied  to 
signify  this  kind  of  estate,  to  which  the  civil  law,  in  its  original  state,  had 
nothing  that  bore  a  resemblance  :(64)  nor  indeed  is  there  any  thing  in  general 
more  different  than  the  regulations  of  landed  property  according  to  the 
English  and  Roman  laws.  Dower  out  of  the  lands  seems  also  to  have  been 
unknown  in  the  early  part  of  our  Saxon  constitution;  for  in  the  laws  of  king 
Edmond,((>)  the  wife  is  directed  to  be  supported  wholly  out  of  the  personal 
estate.  (65)  Afterwards,  as  may  be  seen  in  gavelkind  tenure,  the  widow 
became  entitled  to  a  conditional  estate  in  one  half  of  the  lands; .  with  a  proviso 
that  she  remained  chaste  and  unmarried;(d)  as  is  usual  in  copyhold  dowers, 
or  free  bench.  (66)  Yet  some(<:)  have  ascribed  the  introduction  of  dower  to 
the  Normans,  as  a  branch  of  t&gir  local  tenures;  though  we  cannot  expect 
any  feodal  reason  for  its  invention,  siuce  it  was  not  a  part  of  the  pure, 
primitive,  simple  law  of  feuds,  but  was  first  of  all  introduced  into  that 
system  (wherein  it  was  called  trigns  teriia(d)  and  dotalitiutn)  by  the  emperor 
Frederick  the  Second;  (<f)  who  was  contemporary  with  our  king  Henry  III. 
It  is  possible,  therefore,  that  it  might  be  with  us  the  relic  of  a  iWish 
custom:  since,  according  to  the  historians  of  that  country,  dower  was  intro- 
duced into  Denmark  by  Swein,  the  father  of  our  Canute  the  Great, 
out  of  gratitude  to  the  Danish  ladies,  who  sold  all  their  "^jewels  to  [*I30 
ransom  him  when  taken  prisoner  by  the  Vandals.  (/)(67)  However 
this  be,  the  reason  which  our  law  gives  for  adopting  it,  is  a  very  plain  and 
sensible  one;  for  the  sustenance  of  the  wife,  and  ttie  nurture  and  education  of 
the  younger  children. (^)(68) 

In  treating  of  this  estate,  let  us,  first,  consider  ivho  may  be  endowed; 

(t)  LittlMI.  (d)  CiM.  L  s,  (.  21, 1 1, 

la)WUk'-5.  iej  IWJ 

lMBoinaer.GaTelk.6l.  Co.IiU.tB.Bt<).i><nier,m  )/)  Hod.  Un.  HM.  zxzil.  91. 

jc)  Wnght,  XK.  iff)  BnH».  1. 1,  c.  N;    Co.  UR.  3a 

and  UDmaTried.  Co.  Litt.  33,  h.  Rob.  Gavelk.  159.  And  of  borough-EnKliBh  lands  the 
widow  is  entitled  for  her  dower  to  the  whole  of  her  hnsband's  lands  held  oy  that  tenure. 
Bnt  of  copyhold  lands  a  woman  is  endowed  only  of  snch  landa  wbeieof  her  husband  was 
Bcised  at  the  time  of  hit  deatb.  Cowp.  481.  And  her  title  to  dower  and  free-bench  ia 
gOTCmed  by  the  custom:  according  to  its  enthority  she  mav  take  a  moiety,  or  three 
parts,  or  the  whole,  or  even  less  than  a  third;  but  it  must  be  found  preciaely  as  it  is 
pleaded.     Boraston  v.  Hay,  Cro.  Elii.  15. — Chitty. 

(63)  Watkeri'.  Doane.  131  III.  41  (18&).  Walker  f.  Rand,  31  HI.  App.  636(1888).  Es- 
tate of  Davia.  ^6  Iowa,  31  (1874).  Bntler  v.  Fit^eiald,  43  Neb.  196  (Campbell,  i8<»). 
Washbnra  on  Real  Prop.  vol.  1,5  ed.  p.  125.  Wait  f.  Wait,  4  Barb,  ill  N.  Y.  {ii^S- 
Combs  V.  Young,  4  Yerger  (Tenn.)  t%i  (1833).  U'Maban  v.  Kimball,  3  BUckf.  (Ind.) 
( 183a).    Sisk  V.  Smith,  i  ill  506  (1846).     1  Bright,  H.  and  W.  321. 

(64)  Washburn  on  Real  Prop.  vol.  i,  5,  ed.  p.  193, 

(65)  Wait  V.  Wait.  4  Barb,  aoa  N.  Y.  (1848), 

(66)  The  distinction  between  free-iiench  and  dower  is,  that  free-bench  is  a  widow's 
estate  in  such  lands  as  her  hnsband  dies  seised  of;  whereas  dower  is  the  estate  of  the 
widow  in  all  lands  of  which  the  husband  was  seised  during  the  coverture.  Sisk  v.  Smith, 
I  nl.  507  (18461.  Godwin  v.  Winsmore,  a  Alk.  5^5;  see  also  Carth.  375,  a  Vea.  633, 
638,  Cowp.  481:  and  Gilb.  Ten,,  ed  Watkius,  n.  164.  The  custom  tAfree-bench  prevails 
in  the  manors  of  East  and  West  Enborne,  and  Chadleworth.  in  the  county  of  Berks;  at 
Torr,  in  Devonshire;  Eilmeiadon,  in  Someisetahire;  and  other  places  In  the  west  of 
BneUnd .  — C  h  rrrv. 

(67)Wasbbuni  on  Real  Pror,  vol.  i,  5,  e^  5  193-  Dunseth  v.  Bank,  6  Ohio,  78 
Bammond  (1831I. 

(68)  Wait  V.  Wait,  4  Barb,  aoa  N.  V.  {1848).  Sutherland  v.  SuthetUnd,  60  HI.  485 
(1873).  Combs  V.  Young,  4  Yerger  (Tenn.)  3a6  (1833).  Sisk  v.  Smith,  i  Gillman,  III 
510(1846).    Noel*.  Ewing,  9103.40(1857).    Ses^er'a  Estate,  93  Mich.  196  (1893). 
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secondly,  of  what  she  may  be  endowed;  thirdly,  the  maDiier  ktnv  she  shall 
be  endowed;  and  fourthly,  how  dower  may  be  barred  or  prevented. 

I,  Who  may  be  endowed.  She  must  be  the  actual  wife(69)  of  the  party 
at  the  timeof  his  decease,  (70)  If  she  be  divorced  a  xntuuh  matrimanii,(ji} 
she  shall  not  be  endowed;(73)  for  udi  nullum  matrimonium,  ibi  nuiia 
<foj.(A)(73)  But  a  divorce  a  wfCTwa  et  liaro^y^)  only  doth  not  destroy  the 
dower;(i)  no,  not  even  for  adultery  itself  by  the  common  law,(i)(75)  Yet 
now  by  statute  West.  2,(/)  if  a  woman  voluntarily  leaves  (which  the  law 
calls  doping  from)  her  husband,  and  lives  with  an  adulterer,  she  shall  lose 
her  dower,  unless  her  husband  be  voluntarily  reconciled  to  her.(76)  It  was 
formerly  held,  that  the  wife  of  an  idiot  might  be  endowed,  though  the 
husband  of  an  idiot  could  not  be  tenant  by  the  curtesy;(w)  but  as  it  seems  to 
be  at  present  agreed,  upon  principles  of  sound  sense  and  reason,  that  an  idiot 
cannot  marry,  being  incapable  of  consenting  to  any  contract,  this  doctrine 
cannot  now  take  place.(77)  By  the  ancient  law,  the  wife  of  a  person 
attainted  of  treason  or  felony  could  not  be  endowed;  to  the  intent,  says  Staun- 
forde,(n)  that  if  the  love  of  a  man's  own  life  cannot  restrain  him  Irom  such 
atrocious  acts,  the  love  of  his  wife  and  children  may;  though  Britton(f))  gives 
it  another  turn;  viz.,  that  it  is  presumed  the  wife  was  privy  to  her  husband's 
crime.  However,  the  statute  i  Edw.  VI.  c.  12  abated  the  rigor  of 
*i3i]  the  common  law  in  this  particular,  and  allowed  *the  wife  her  dower. 
But  a  subsequent  statute(/)  revived  this  severity  against  the  widows 
of  traitors,  who  are  now  barred  of  their  dower;(78)  (except  in  the  case  <tf 

<\)  Bract.  (.  z.  c  s>,  1 4. 

h)  Co.  Lin.  XL 

(k)  Vet,  uDDiig  the  uident  Ootba,  bd  adulteroi 
wu  pUQlthed  by  the  Ion  of  her  dolatiUi  d  trientli  tx 
tonli  nuMiaii  virL  Sllernh.  1.  S.  c  Z.  [Of  hec  dower 
and  thlnli  from  tbe  moTBble  good!  of  her  htubuid.I 

(69)  The  lAwfnlness,  snd  even  the  fact,  o(  a  marriage,  it  has  been  said,  can  be  eatab- 
lished  in  no  other  way  but  by  the  bishop's  certificate.  Robins  v.  Crutchlcy,  a  Wils,  135. 
But  when  the  marriage  haa  not  been  had  within  any  of  our  bisbop'a  dioceses,  or  where, 
from  any  particular  drcnmstances,  the  question  aeetna  not  proper  to  be  tried  by  the 
bishop's  certificate,  there,  in  the  lan^ua^  of  chief-justice  Byre,  "  the  common  law,  out 
of  its  own  inexhaustible  foiiDtain  of  justice,  must  derive  another  mode  of  trial;  and  that 
mode  is  the  trial  by  the  country."  Ildertoa  v.  nderton,  a  H.  Bla.  156.  The  same  doc- 
trine, founded  on  obrious  Kood  sense,  had  been  previously  laid  down  in  the  caae  of  The 
Protector  v.  Ashfield.  Hardr.  6a.— Chittv. 

(70)  Littlefield  v.  Paul,  69  Me.  533,  Hastings  (i8;o).  Whitaellzr.  Hills,  6 Ind.  331  (1855). 
Wait  V.  Wait,  4  Com,  97,  N,  Y,  (1850),  Reynolds  v.  Reynolds,  34  Wendell,  196  N.  V. 
(1840), 

^71)  [Prom  the  bonds  of  mamaffe], 

(731  This  rule  may  be  abrwated  ny  the  statutes  of  the  diffierent  states,  in  the  case  of 
wives  innocently  divorced.  Tiedeman  on  Real  Prop,  a  ed.  par.  laS,  Washburn  on  Real 
Prop.  vol.  I,  5  ed.  p.  154.  The  term  a  vinculo  tnatrimonti  is  to  be  understood  as  relat- 
ing to  SQch  a  divorce  only  as  makes  the  marria^  void  from  tbe  very  beginning,  Uins 
bastardizing  the  issue.  Shelford  on  Mar.  and  Div.  706.  Coke,  as  cited  in  Wait  v.  Wait. 
4  Barb.  309.  N.  Y,  (1848),  says,  however,  "the  marriage  must  continue  until  the  death  of 
the  husband,"  thus  precluding  the  possibility  of  a  divorce  of  any  kind.  "If  the  divorce 
dissolve  the  marriage  the  rights  dependent  on  that  relation  cease."  Wait  v.  Wait,  4 
Com.  97  N,  Y.  ( 1850), 

( 73)  [Where  there  is  no  marriage  there  is  no  dower  due.  ]  I  Barb.  Ri^ts  of  Peis.  and 
Prop,  4'o, 

(74)  [I'rom  bed  and  board.] 

(75)  Tiedeman  on  Real  Prop.  3  ed.  par.  135.  Reynolds  v.  Reynolds,  34  Wendell,  194, 
N.  V,  ( 1840J. 

(76)  And  in  a  case  where  John  de  Camoys  had  assigned  his  wife,  by  deed,  to  Sir  Wil- 
liam Paynet.  knight,  which  lord  Coke  calls  concessio  mimbilis  et  inauaifa,  [A  wonderful 
and  unheard-of  con  cession,  J  it  was  decided  in  parliament,  a  few  years  after  tbe  statute 
was  enacted,  notwithstanding  the  purgation  of  the  adultery  in  the  spiritual  court,  that 
the  wife  was  not  entitled  to  dower.  2  Inst.  435.  This  is  an  indictable  offence,  being 
a  great  public  misdemeanor, — Cbittv.     Cogswell  v.  Tibbetts,  3  N,  H.  43  ( 1834). 

(77)  Washburn  on  Real  Prop.  vol.  I,  s  ed.  p.  313. 

(78)  Mageev.  Young,4oMias.  171(1867).    Washburn  on  Real  Prop.  vol.  I,sed.p.  aja. 
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certain  modern  treasons  relating  to  the  coin,)(;)  but  not  the  widows  of 
felons.  An  alien  also  cannot  be  endowed,(79)  unless  ^e  be  queen-consort; 
for  no  alien  is  capable  of  holding  lands,  (rX8o)  The  wife  must  be  above 
nine  years  old  at  her  husband's  death,  otherwise  she  shall  not  be  endowed:(f) 
though  in  Bracton's  time  the  age  was  indefinite,  and  dower  was  then  only 
due  "si uxor  possit  dolem  promereri,  et  virum  susHnere."{t'y^\) 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  endowed.  And  she  is 
now  by  law  entitled  to  tie  endowed  of  all  lands  and  tenements,  of  which  her 
husband  was  aeised  in  fee-simple  or  fee-tail,  at  any  time  during  the  cover- 
ture; and  of  which  any  issue,  which  she  might  have  had,  might  by  possibility 
have  been  beir.(u)(82)  Therefore,  if  a  man  seised  in  fee-simple  hath  a  son 
by  his  first  wife,  and  after  marries  a  second  wife,  she  shall  be  endowed  of  his 
luids;  for  her  issue  might  by  possibility  have  been  heir,  on  the  death  of  the 
son  \ty  the  fonner  wife.  But  if  there  be  a  donee  in  special  tail  who  holds 
lands  to  him  and  the  heirs  of  his  body  begotten  on  Jane  his  wife;  though 
Jane  may  be  endowed  of  these  lands,  yet  if  Jane  dies,  and  he  marries  a 
second  wife,  that  second  wife  shall  never  be  endowed  of  the  lands  entailed; 

(q)  BtatftKUx-e.  11.    lemit-Cl.    BAVW.UL  (i)  UtL  |  Mk 

ciB.    IS&ISO00.II.  c.iB.  (<)  L.  2,  c  9. 1  a. 

(r)  Oo.  UK.  8L  <ii)  UU.  t  SB. 

(79)  This  ii  DO  longer  the  law.  See  statute  7  and  8  Vict  c  66.  Menvil's  case,  13  Rep. 
33.— Chittv. 

(80)  Washbnni  on  Real  Prop.  vol.  i,  5  ed.  p.  353.  Burton  v.  Burton,  i  Abbott,  273  N. 
Y,  App.  C1864).  Sutliff  r.  Foreey,  1  Cowen  95,  N.  Y,  {1873).  While  Ihe  widow  does  not 
technically  bold  a  tenure  for  life,  it  is  such  within  the  purview  and  meaning  of  the  Con- 
stitution, (art  10,  pai.  5).  She  really  enjoys  the  estate  more  than  her  deceased  husband 
could  have  done,  for  the  rents  and  profits  cannot  be  subiected  to  the  payment  of  hia 
debts  as  would  be  the  case  if  he  were  living.  Tucker  v,  ^cker,  108  N.  C.  337  (1891). 
Verree  v.  Verree,  1  Brevard,  S.  C.  Law.  313  (1807).  Bailey,  Onus  Frobandi,  103,  104 
(1886).    Brantley,  Personal  Property,  7. 

iSil  T'lf  the  wife  be  entitled  to  dower  and  be  marriageable."] 
81)  The  word  "sole  "  should  be  inserted  before  "seised"  in Qiis description,  because, 
if  the  husband  is  seized  Jointly  with  another  person,  that  other  ]>erson's  interest,  being 
derived  from  the  original  grant  to  the  husband  and  herself,  is  prior  to  the  wife's  claim : 
and  therefore  she  shall  not  be  endowed.  Litt  a.  45.  Co,  Litt.  37,  The  principle  of  this 
rule  is  founded  on  the  nature  of  the  interest  of  joint-tenants,  [xeposl,  iSi,)  from  which 
survivorship  is  a  necessary  consequence,  and  not  an  arbitrary  rule  of  law.  During  the 
life  of  the  husband,  his  joint-tenant's  interest  pervaded  the  whole  of  the  land:  now,  the 
tenant  in  dower  would  come  in  as  tenant  in  common,  and  be  entitled  to  hold  the  third 
of  one  moiety  by  a  distinct  title.  The  survivor's  interest  would  therefore  be  changed; 
he  would  be  obliged  to  recede  entirely  from  that  third  in  which  before  he  had  a  joint- 
intereat,  and  he  would  be  put  to  this  change  by  one  whose  title  was  posterior  to  his  own. 
The  maxim  of  law  ia  that  f»i  aarescendi  prefertur  oneribus  [The  right  of  survivorship 
is  preferred  to  all  burdens]. — Colbridgb. 

Yet  it  would  not  be  accurate  to  say  "  sole  seised;"  for  a  tenant  in  common  is  not  sole 
seised:  yet  his  wife  shall  be  endowed.  We  cannot  expect  the  statement  of  a  general  rule 
always  to  express  all  the  exceptional  or  anomalous  cases  which  may  exist.  In  imth, 
however,  joint-tenants  make  tc^ether  but  one  tenant:  for  this  reason,  the  survivor  may 
plead  the  feof&nent  by  which  the  joint-tenancy  was  created  as  made  to  himself  alone, 
without  naming  his  companion.     Co.  LitL  185,  a, — Sharswood. 

But  although  at  the  death  of  her  husbanil  she  has  a  right  to  the  third  part  of  his  estates 
in  dower,  yet  she  is  not  entitled  to  emblements.  Dy.  316.  If  the  htir  improve  the  land 
by  building,  etc.,  or  impair  the  value  of  it,  before  assignment,  she  shall  be  endowed 
acccffding  to  the  value  at  the  time  of  the  assignment.  Co.  Litt.  33,  a.  .5^  secus  if 
feoffee  improve  the  land,  as  in  this  cose  she  shall  be  endowed,  not  according  to  the  value 
at  the  time  of  the  assignment,  but  according  to  the  value  at  the  time  of  the  feoffiuent. 
17  H.  3.     Dower,  193.    31  B.  i.    Vouch.  38S. — Archbouj. 

Not  only  is  the  infe  entitled  to  her  dower  on  the  death  of  her  husband,  bnt  she  may 
claim  her  distributive  share  of  bis  personal  estate,  in  case  he  dies  intestate.  Taylor  v. 
Taylor,  93  N.  C,  ^i  (1863).  Washburn  on  Real  Prop,  vol,  i.  5ed.  p.  303.  Tiedeman 
on  Real  Prop.  3  ed.  par.  116.  Wait  v.  Wait,  4  Barb.  314  (1848).  Matlock  v.  Matlock, 
S  Ind.  405  (1854).  Reed  v.  Kennedy,  3  Strobhart,  70  N,  C.  Law  (1847).  Wait  v. 
Wait,  4  Barb.  3oi  N.  Y.  (1848).  Stedman  and  G.  v.  Fortune,  5  Conn.  4^  Day>  ^5 
t  Bright  H.  and  W.  339. 
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for  no  issue  that  she  could  have,  could  by  any  possibility  inherit  them.(i')(83) 
A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a  seisin  in  deed,  in  order 
to  render  the  wife  dowable;(84)  for  it  is  not  in  the  wife's  power  to  bring  the 
husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do  with 
regard  to  the  wife's  lands:  which  is  one  reason  why  he  shall  not  be  tenant  by 
the  curtesy  but  of  such  lands  whereof  the  wife,  or  he  himself  in  her  right, 

was  actually  seised  in  deed.  (k-XS 5X86)  The  seisin  of  the  husband, 
^^132]     for  a  transitory  instant  *only,  when  the  same  actwhicb  gives  him  the 

estate  conveys  it  also  out  of  him  again,  (as  where,  by  a  fine,  land  is 
granted  to  a  man,  and  he  immediately  renders  it  back  by  the  same  fine,) 
such  a  seisin  will  not  entitle  the  wife  to  dower:(.a:)  for  the  land  was  merely 
in  transitu,  and  nev»  rested  in  the  husband,  the  grant  and  render  being  one 
continued  act.(87)  But,  if  the  land  abides  in  him  for  the  interval  of  but  a 
single  moment,  it  seems  that  the  wife  shall  be  endowed  thereof  .C^)( 88)    And, 

(i)  Un.  tSS.  Id  one  cait,bul  the  Ban  wu  nippoeed  to  have  sar- 

i»)  Co.  Utt.  SI.  (iTed  tbe  father,  by  appearing  to  stninle  longest ; 

|i)  Cro.  JacSlft.    3Rep.«7.    Oo.  Utt  81.  wbetebv  he  becama  K&ed  ol  an  nlale  In  lee  by  aur- 

(v)  This  doctrine  Kueilcnded  very  (arbrBjury  Tlvonbtp.  In  consequence  oTwbtchaeSslii  hixrlilow 

in  W*lei,nheretlie&tberandionweiebotbiiangea  bad  a  ruillct  for  her  dower.  Cro.ElU.6a3. 


(83I  Waahbom  on  Real  Prop.  vol.  I,  5  ed.  p.  ao4- 

(84)  Tiedeman  on  Real  Pr<^  a  ed.  par.  121.  Washburn  on  Real  Prop,  vol.  i,  5  ed. 
p.  315.     Day  V.  Solomon,  40  Ga.  34,  Hammond,  (1869). 

(85)  This  role,  requiriog  {Lctual  seiain  on  the  part  of  the  wife  has  not  been  strictly 
upheld  in  the  United  States.  A  nght  of  entry  or  a  constructive  seisin  has  been  held  to 
be  aufficient  where  there  was  no  at&erae  possession,  in  which  case  the  common  law  rule 

Erevails.  In  commenting  on  this  point  Chan.  Kent  says,  4  Com.  30,  5  ed.,  "  This  mle 
as  been  carried  still  further  in  this  country,  and  in  one  state  where  the  title  hy  curtesy 
is  in  other  respects  as  in  England,  it  is  decided  that  it  ia  sufficient  for  the  claim  of 
curtesy,  that  the  wife  had  title  to  the  land,  though  she  was  not  actually  seised  nor  deemed 
to  be  so.  In  Connecticut  ownership  without  seisin  is  sufBcient  to  govern  the  descent  or 
devise  of  real  estate,"  citing  Bush  v.  Bradlej',  4  Day,  398,  Conn.,  and  Kline  v.  Beebee,  6 
Conn.  494,  in  which  latter  case  it  is  said,  "  In  this  state  the  husband  may  be  tenant  by 
the  curtesy  of  land  of  which  his  wife  had  title,  hat  of  which  she  was  not  actually  seised 
durini;  the  coverture."  Judge  Dutton,  however,  on  p.  51  of  his  digest,  after  quoting  the 
nbjve  from  Kline  v.  Beebee,  adds,  "Although  a  seisin  in  Aiwof  the  wife  during  coverture 
is  requisite."  This  interpretation  is  adopted  by  the  court  in  Toddf.  Oviatt,  58  Conn,  ifio, 
and  seisin  in  tew  defined  as  "a  right  to  immediate  possession,"  [3  Bouv.  Law  Die.  50^.) 
This  opinion  was  dissented  from  by  Judges  Pardee  and  Carpenter,  who  held  to  the  stnct 
interpretation  of  the  words  of  Kent,  cited  supra:  Real  Prop.  Trials;  Malone,  640. 

(86)  Williams  on  Real  Prop.  6  ed.  229.     Todd  v.  Oviatt,  38  Conn.  18s  (1889). 

(87)  Verree  v.  Verree,  a  Brevard,  213,  S.  C.  Law  (1807).  M'Mahan  v  Kimball,  3  Bl'd,  8 
Ind.  (i8.';al.  Washburn  on  Real  l*rop.,  vol.  i,  5  ed.  p.  232.  Tiedeman  on  Real  Prop.  3 
ed.  par.  13 1.  91  Mass.  36,  Allen  (1864)  Hazelton  v.  Lesure.  A  mortgage  given  simnl- 
tanetiusly  with  a  grant  will  not  cover  the  grant,  covering  only  what  the  mortgagor  pos- 
sessed before.  Brown  v.  Phillips.  40  Mich.  270  (1879).  Potts  ir.  Ueyers,  14  Upp.  Can.,  t 
Q.  B.  Rep.  499,  509  (1857).     I  Loniai  Dig.  79. 

188)  The  student  may  reasonably  be  puuded  to  distinguish  between  the  "transitciry 
instant  "  of  one  example  and  the  "  single  moment "  of  the  other.  In  fact,  the  space  of 
time  is  no  essential  ingredient  in  the  case:  it  is  the  interest  ot  the  husband.  In  the  first 
example,  the  cognisec  of  the  fine  takes  absolutely  no  interest  at  all  hy  the  grant:  he  is, 
to  use  the  expression  of  the  text,  (p.  364,)  a  mere  instrument  or  conduit-pipe  to  carry  aa 
estate  to  the  co^isor,  or,  it  may  be,  to  a  stranger;  he  is  simply  to  perfbrm  a  contract 
made  by  himself  with  the  cognisor,  or  between  the  coRnisor  and  a  stranger  Upon  this 
ground  it  is.  I  conceive,  that  the  wife  would  not  be  dowable.  In  the  second  example, 
the  land  is  supposed  to  be  abiding  in  the  husband  as  his  own.— Colhridcb. 

See  Ballard  v.  Bowers.  10  N.  Hamp.  500.  Stanwood  v.  Dunning,  a  Shep.  Mp.  Ran* 
dolph  V.  Doss,  3  Howard  (Miss.)  205. 

In  the  United  States,  the  rule  generally  adopted  is  that  a  wife  is  dowable  of  an  eqnity 
of  redemption,  and,  indeed,  of  a  trust-estate  ^nerally.  The  anomalous  distinction  Of 
the  English  courts  between  dower  and  cuitesy  in  this  respect  has  been  repudiated.  Shoe- 
maker V.  Walker,  2  S.  &  R.  554.  Coles  v.  Coles,  ij  Johns.  319,  Fish  v.  Fish,  i  Conn. 
559.  M'Mahan  v.  Kimball,  a  Blackf.  i.  Reed  V.  Morrison,  13  S.  &  R,  18.  Lewis  V. 
James,  8  Humph,  537.  The  truth  is  that  the  doctrine  of  seisin  is  little  known  here, 
because  it  is  incontdstent  with  the  genins  and  spirit  of  our  laws,  which  give  a  free  acope 
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in  short,  a  widow  may  be  endowed  of  all  her  husband's  lands,  tenements, 
and  hereditaments,  corporeal  or  incorporeal,  (89)  under  the  restrictions  before 
mentioned;  unless  there  be  some  special  reason  to  the  contrary. (90)  Thus  a 
woman  shall  not  be  endowed  of  a  castle  built  for  defence  of  the  realm:(^)  nor 
of  a  common  without  stint;  for,  as  the  heir  would  then  have  one  portion  of 
this  common,  and  the  widow  another,  and  both  without  stint,  the  common 
would  be  doubly  stocked.(a)  Copyhold  estates  are  also  not  liable  to  dower, 
being  only  estates  at  the  lord's  will;  unless  by  the  special  custom  of  the 
manor,  in  which  case  it  is  usually  called  the  widow's  free  bench.(d)  But, 
where  dower  is  allowable,  it  matters  not  though  the  husband  aliene  the  lands 
during  the  coverture;  for  he  alienes  them  liable  to  dower. (c) (91) 

3.     Next,  as  to  the  manner  in  which  a  woman  is  to  be  endowed.     There 
are  now  sub^ting  four  species  of  dower;(9i)  the  fifth,  mentioned  by  I,ittle- 

(i)Co.LlttSI.    SLev.m.  (A)  4  Rep.  12. 

la)  Co.  Lin.  3-.:.    1  Jon.  315.  (e)  Co.  OK,  SZ. 


to  the  alienatioti  and  transfer  of  property,  tm trammelled  with  the  feudal  doctrine  of 
investiture  and  ita  concomitants;  and  with  ns  seisin  is,  for  many  substantial  purposea,  the 
beneficial  interest  and  right  of  ownership.  Where  the  husband's  fee,  however,  ia  deter- 
mined by  recovery,  condition,  or  collateral  limitation,  the  wife'a  dower  determines  with 
iL  The  case  of  a  tenant  in  tail— in  which  the  wife  is  endowed  notwithstanding  the 
estate-tail  is  detennined  by  the  death  of  the  tenant  in  tail  without  issue— is  an  exception 
arising  from  an  equitable  construction  of  the  statute  de  doitis;  and  the  cases  of  dower  of 
estates  determinable  by  executory  devise  and  springing  use  owe  their  existence  to  the 
circumstance  that  these  limitations  are  not  governed  by  common-law  principles.  Preston 
on  Ahat.,  3  vol.  p.  37a.  Before  the  statute  of  wills  there  was  no  executory  devise,  and 
before  the  statute  of  uses  theie  was  no  springing  use.  Lilce  estates-tail,  which  were 
created  by  the  statute  de  donts,  and  of  which  there  is  constantly  dower,  though  tenant  in 
tail  claims  per  /ormam  doni,  it  was  the  benign  temper  ot  the  judges  who  moulded  the 
limitations  of  the  estate  introduced  by  tbem,  whether  original  or  denvative,  so  as  to  relax 
the  severer  principles  of  the  common  law;  and,  among  other  things,  to  preserve  curtesy 
and  dower  from  being  barred  by  determinations  of  the  oriEinal  estate,  which  could  not 
be  prevented.  Gibson,  C.  J.,  in  Evans  v.  Evans,  9  Barr,  190.  Where  the  grantor  of  an 
estate  on  a  condition  enters  for  conditions  broken,  the  dower  of  the  wife  (rf  tne  grantee 
falls  with  the  estate  of  the  hnsband.    Beardslee  v.  Beardslee.s  Barb.(N.Y.)  334.— ShaR»- 


vol.  I,  p.  339.    Tiedeman  on  Real  Prop.  par.  IZ3,  3  ed.    Real  Prop.  Statutes;  Leith,  vol. 
I,  319. 

(89)  Our  antbor,  we  may  be  sure,  did  not  mean  to  intimate  that  a  widow  was  entitled 
to  dower  out  of  all  her  husband's  incorporeal  hereditaments,  of  what  nature  soever,  but 
only  out  of  such  incorporeal  hereditaments  as  savor  of  the  realty.  Buckcridge  v.  Ingram, 
3  Ves.  Jr.  664.— Chittv, 

(90)  Washburn  on  Real  Prop.  vol.  i.jed.  p.  zig.    Tiedeman  on  Real  Prop.  3  ed.  par.  116. 

(91)  If  a  man  has  mtide  an  exchange  of  lantls,  his  widow  must  not  be  endowed  both 
ont  of  the  lands  given  in  exchange  and  also  of  those  taken  in  exchange,  though  the  hus- 
band was  seised  of  both  during  the  coverture.  The  widow,  however,  may  make  her 
election  out  of  which  of  the  two  estates  she  will  take  her  dower.  Co.  Litt  31,  b. — 
Chitty. 

It  is  now  provided  in  England,  by  the  statute  3  &  4  W.  IV.  c.  105,  that  when  a  husband 
-  shall  die  beneficially  entitl»l  to  any  land  for  an  interest  which  shall  not  entitle  his  widow 
to  dower  out  of  the  same  at  law.  and  such  interest,  whether  wholly  e<]nitsble  or  partly 
legal  and  partly  equitable,  shall  be  an  estate  of  inheritance  in  possession  or  equal  to  an 
estate  ol  inheritance  in  possession,  (other  than  an  estate  in  joint-tenancy,)  then  his  widow 
shall  be  entitled  to  dowerout  of  the  same  land;  and  that  when  a  husband  sball  have  been 
entitled  to  a  right  of  entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to 
dower  out  of  the  same  if  he  had  recovered  possession  thereof,  she  shall  be  entitled  to 
dower  out  of  the  same,  although  her  husband  shall  not  have  recovered  oossesuon  thereof, 
provided  that  such  dower  be  sued  for  or  obtained  within  the  period  during  which  such 
right  of  entry  or  action  might  be  enforced;  also  that  widows  shall  not  be  entitled  to  dower 
ont  of  any  laud  which  shall  have  t>een  absolutely  disposed  of  by  tbeir  hnabands  in  their 
lifetiine  or  by  their  wills.— StbwasT.  Combs  f.  Young,  4  Yeiger  (Tenn.)  336(1833). 
(9a)  Lomaz  Digest,  p.  74. 
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toii,(d)  de  laplus  fciXr,(93)  having  been  abolished  together  with  the  military 
tenures,  of  which  it  was  a  consequence. (94)  1.  Dower  by  the  common  law.- 
or  that  which  is  before  described.  2.  Dower  by  particular  cuslom:{e)  as  that 
the  wife  should  have  half  the  husband's  lands,  or  in  some  places  the  whole, 

and  in  some  only  a  quarter,  (95)  3.  Dower  ad  oslium  ecdesue:(J'){<)b) 
*I33]     which  is  where  tenant  in  fee-*simple  of  full  age,  openly  at  the  church 

door,  where  all  marriages  were  formerly  celebrated,  after  afiBauce 
made  and  (Sir  Edward  Coke,  in  his  translation  of  Littleton,  adds)  troth 
plighted  between  them,  doth  endow  the  wife  with  the  whole,  or  such  quan- 
tity as  he  shall  please,  of  his  Iands,(97)  at  the  same  time  specifying  and 
ascertaining  the  same;  on  which  the  wife,  after  her  husband's  death,  may 
enter  without  further  ceremony.  4..  Dower  ex  assensu  Pains;(g}(g8)  which  is 
only  a  species  of  dower  ad  ostium  ecdesia,  made  when  the  husband's  father 
is  ative,  and  the  son  by  his  consent,  expressly  given,  endows  his  wife  with 
parcel  of  his  father's  lands.  In  either  of  these  cases,  they  must  (to  prevent 
frauds)  be  made(A)  in  facie  ecclesia  et  ad  ostium  eaksitE;  non  enim  vaient 
facta  in  lecto  moria/i,  nee  in  camera,  aui  aiibi  ubi  clandestina  fuerint  con- 
fugia  (99). 

It  is  curious  to  observe  the  several  revolutions  which  the  doctrine  of  dower 
has  undergone,  since  its  introduction  into  England.  It  seems  first  to  have 
been  of  the  nature  of  the  dower  In  gavelkind,  before  mentioned;  viz.,  a 
moiety  of  the  husband's  lands,  but  forfeitable  by  incoutinency  or  a  second 
marriage.  By  the  famous  charter  of  Henry  I.,  this  condition  of  widowhood 
and  clmstity  was  only  required  in  case  the  husband  left  any  issue;(i)  and 
afterwards  we  hear  no  more  of  it.  Under  Henry  the  Second,  according  to 
Glanvil,  {k)  the  dower  ad  ostium  ecclesia  was  the  most  usual  species  of  dower; 
and  here,  as  well  as  in  N(»mandy,(/)  it  was  binding  upon  the  wife,  if  by 
her  consented  to  at  the  time  of  marriage.  Neither,  in  those  days  of  feodal 
rigor,  was  the  husband  allowed  to  endow  her  ad  ostium  ecdesite  with  more 
than  the  third  part  of  the  lands  whneof  he  then  was  seised,  though  he 
might  endow  her  with  less;  le^  by  such  liberal  endowments  the  lord  should 

[ttl  HM.  If  lg.4).  legmmttrvaeriL    [Ifthe  vlAmirrlTeherhmlanil 

()  Lttt  iift.  and  tbere  be  no  cblldreo  ohe  iihsll  have  btf  dower 

)A.uA  ,«  — tiatirthenbechlldreniibeahiUl  faKV«  berdonr 
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jiaU.  OottM  mom  habt^^-ti  mo  loor'aiin  lOerS  Jo'  a^-'cbutunTcT  101. 

TtmaairU,  doten  qwtilnn  haitM.  dum  eorpu*  mum 

(93)  [Of  the  fairest,  t.  e.,  from  the  beat  part  of  the  hnaband's  estate.] 
(u)  The  dower  de  laflus  belU  was  shortiy  this.  If  a  man  holding  lands  in  chivalry 
and  ID  socage  died  leaviiiK  a  widow  and  an  heir  under  fourteen,  the  lord  waa  entitled  to 
the  custody  of  the  lands  holden  in  chivalry,  and  Uie  widow,  as  mother,  of  the  lands  in 
tocage;  but,  as  she  would  have  to  account  for  the  profits  of  the  lands  so  held  by  her,  there 
was  no  provision  for  herself  by  way  of  dower.  If  then  she  brought  a  wnt  of  dower 
against  the  lord  to  be  endowed  from  the  lands  holden  by  him,  he  mij;ht  plead  all  these 
facts,  and  pray  that  she  might  be  adjudged  to  endow  herself  of  the  fairest  of  the  lands 
held  by  het  as  piardian.  And  if  judgment  to  that  effect  was  given,  the  chivalry  lands 
during  the  wardship  were  quit  of  dower,  and  she,  in  the  presence  of  her  neighbors,  (per- 
haps a  jury, )  endowed  herself  by  metes  and  bounds  of  the  fairest  part  of  the  socage 
lands,  to  the  value  of  a  third  part  of  the  whole  of  both  tenements. 

This  dower  may  be  considered  as  another  of  the  feudal  hardships,  which  relieved  the 
lord  in  chivalry  of  his  share  of  a  burthen  commonly  incident  to  all  lands,  and  direw  it 
unfairly  upon  the  socage  lands, — in  other  words,  upon  the  ward. — Colbridcb. 

(95)  Lomax  Digest,  p.  74.     Cballia  Law  of  Real  Property,  3  ed.  318  (1893). 

(96)  [At  the  church  door.] 
(971  totnax  Digest,  p.  74. 
'-*'  '■•^y  assent  of  the  father.] 

D  the  face  of  the  church,  and  at  the  church  door;  for  those  made  on  a  death-bed, 
IT  elsewhere,  where  the  nuptials  have  been  private,  are  not  valid.] 


\4\  [By  a 
,  (99)tl»" 
in  a  cbambei 
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be  defrauded  of  his  wardships  and  other  feodal  profits.  (»«)( loo)  But 
if  no  specific  dotation  was  made  at  the  *church  porch,  then  she  was  t*'34 
endowed  Ay  the  common  law  of  the  third  part  (which  was  called  her 
dos  raHonabilis){\i:>\')  of  such  lands  and  tenements  as  the  husband  was  seised 
of  at  the  time  of  the  espousals,  and  no  other;  unless  he  speaally  engaged 
before  the  priest  to  endow  her  of  his  future  acquisitions:(»)  and,  if  the  hus- 
band had  no  lands,  an  endowment  in  goods,  chattels,  or  money,  at  the  time 
of  espotisals,  was  a  bar  of  any  dower(o)  in  lands  which  he  afterwards 
acquired. (/)( 102)  In  king  John's  magna  carta,  and  the  first  chapter  of 
Henry  III.,(;)  no  mention  is  made  of  any  alteration  of  the  common  law,  in 
respect  of  the  lands  subject  to  dower:  but  in  those  of  1217  and  1334,  it  is 
particularly  provided,  tlmt  a  widow  shall  be  entitled  for  her  dower  to  the 
third  part  of  cM  such  lands  as  the  husband  had  held  in  his  hfetime:(r)  yet 
in  case  of  a  specific  endowment  of  less  orf  ostium  ecclesia,  the  widow  had  still 
no  power  to  waive  it  after  her  husband's  death.  And  this  continued  to  be 
law  during  the  mgns  of  Henry  III.  and  Edward  I.(j)  In  Henry  IV.'s  time 
it  was  denied  to  be  law,  that  a  woman  can  be  endowed  of  her  husband's 

goods  and  chattel9:(/)  and,  under  Edward  IV. ,  Littleton  lays  it  down 
*i35]     ^expressly,  that  a  woman  may  be  endowed  ad  ostium  ecclesia  with 

more  than  a  third  part:(u)  and  shall  have  her  election,  after  her  hus- 
band's death,  to  accept  such  dower  or  refuse  it,  and  betake  herself  to  her 
dower  at  common  law.(a')  Which  state  of  uncertainty  was  probably  the 
reason,  that  these  specific  dowers,  ad  ostium  ecclesia  and  ex  assensu  patris, 
have  since  fallen  into  total  disuse.(io3) 

I  proceed,  therefore,  to  consider  the  method  of  endowment  or  assigning 
dower  by  the  common  law,  which  is  now  the  only  usual  species.  By  the  old 
law,  grounded  on  the  feodal  exactions,  a  woman  could  not  be  endowed 
without  a  fine  paid  to  the  lord;  neither  could  she  marry  again  without  his 
license;  lest  she  should  contract  herself,  and  so  convey  part  of  the  feud,  to 
Uie  lord's  enemy,  (x)  This  license  the  lords  took  care  to  be  well  paid  for; 
and,  as  it  seems,  would  sometimes  force  the  dowager  to  a  second  marriage, 
in  order  to  gain  the  fine.     But  to  remedy  these  oppressions,  it  was  provided, 

(ml  BTMt  11  c  SB. )  fl.  only,  h"  med  to  ttj.  "  With  all  hit  worldly  gnodi 

rtaJi-SiiS^rOThli  l»™li  »lSSTlti  pnSwIon,  jtafWl  I  ttwe  mdoir"  u^fch  entitled  the  wife  It. 

(ol  Glmnr  C  2.  whlrh  In  provided  for  by  BtajM  oorti.  rap.  26.  ■nd 

Vn\  Wheii  aMd&I    mdnwrnenta  were  made  ad  wfll  be  ftirlhertTeBtedof  In  tbeVHicludlRg chapter 

Jffi«SfeS.ffl.P.brr,d^S  rtlT^  SSe.Sd  or  thl»  book;  ajoogh.  the  refjlnlng  thta  Ujt  exj™- 

trSth  rtlrttS.  oid  to  decl.™  with  wh.t  it»cUIc  rion  In  <>°f  70*™,  "n^- «  "l^Py  ™?"f °£f  J?l,i 

li.ndiiheme«iittoend(.wh!«wlfe,  (OToddoWmom  ™p  ™«  «'"  "'^  K,i5l  "^'j"' J"^*^ hw 

<k  laU  nMMrto  nm  perttMntUii.     [Th«  I  win  en-  which  »he  acqalrra  dnring  coverture  out  of  her 

dow  her  «f  bk*  »  iMiifir  with  its  lipi>oHen«rPe«.        hnnhand's  peraonnlty^       

e*c.1   Brrct  Ibid,:)  and  tberefon,.  In  the  oW  York  fl   *-i 'T  "' '/ "^  J^;^,  ™  («*™ «™« Wta. 

HtaMfSeld.  C!i.fl»r.tZc.ITJtheTeK.tlhl.pftrt  (rj  ^'^.^''"^ ''•^^ 'im^""J^^,^^ 

of  th8m«tTliiionl»li>emoe.lbeMl(iw!nernbr1c;-  ^;!V',^"","iJ^'^jSL^'^S,!^th^iS^^ 

"awpdM  Mmwef  rfeteiB  muifcrii.-  ft.  litem  eMn  dnWto  A«i^ado*™«i*»J«.  .1""'  g'.Vg'SS-rt  tn 

datrndOur  Imc^tattiT  moIkh*  fMe"  tic.     I'The  all  Ihelendiofwhlfihher  hiirtand  wmprtBeyed  In 

S^SZi*^SSirtE?iJsI«?;d™er:  UKl  If  hl.Hf&aD.ei*«lL  b«a«l«T.ed  to  her  Ibr  her  dower. 

Und  be  gtven  to  her  for  Iwr  dower,  then  let  (hat 

BMlm  be  read,"  etc]  When  tbe  wife  wm  endowed 

irenerally  (uM  01*  mnwn  fuo"  dotowrW  to  iwiiToH.  .  -  _ 

aeoaaiaiflerrUttltaemKnIft.    rwhere any onp shall  6.c.SS.^^ 

have  endowed  hli  wile  Renerally,  with  all  bli  lands  <()  P  T 

and  tenententt!    Bract.  lb. )  the  hmhand  aBema  to  '..1  im 

have  laid.  "  With  all  my  land,  and  lenementa  I  ihee 

endow;"  aiMl  then  Ibvr  all  became  liable  to  her 

dower.     When  he  endowed  her  with  penooalty 


cep(  lOie  ha>  been  endowed  with  lea*  at  the  cnureu 

or]    C  7  IWd. 

[•V^rapt.  uU  nnmi.    Brltton,  c,  101,  Wt.    Fin.  L 

c  ZS.  IS!  11. 12. 

'()  P  T  Hen.  rv.  IB.  1*. 

«)i89.    F.N.  B.  ISO. 

[iii)(141. 

[X)  HlTT.  0. 1, 1 S. 


(100)  Waahbnm  on  Real  Prop.  vol.  r,  5  ect.  p.  ig?- 
( loi)  [A  reasonable  dower.] 

i  io»l  Waahbum  on  Real  Prop.  vol.  i,  5  *d.  p.  197.     I  Lomax  Dig.  92. 
( lO'*!  The  dowers  ad  ostium  eedtHa  and  ex  assensu  pains  have  long  since  fcllen  into 
total  disuse,  and  were  lately  abolished  by  the.3  &  4  W.  IV.  c.  io5,J  13.— STKW\aT. 
Waahbum  on  Real  Prop.  vol.  i,  5  ed.  p.  197.     I^maic  Digest,  p.  134- 
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first  by  the  charter  of  Henry  !.,(>)  and  afterwards  hy  magna  cariaX')  that 
the  widow  shall  pay  notbiag  for  her  marrif^e,  nor  shall  be  dtstreined  to 
marry  afresh,  if  she  chooses  to  live  without  a  husband;  but  shall  not,  bow- 
ever,  marry  against  the  consent  of  the  lord;  and  further,  that  nothing  shall 
be  taken  for  assignment  of  the  widow's  dower,  but  that  she  shall  remain  in 
her  husband's  capital  mansion-house  for  forty  days  after  bis  death,  during 
which  time  her  dower  shall  be  assigned.  These  forty  days  are  called  the 
widow's  quarantine,  ( 104)  a  term  made  use  of  in  law  to  signify  the  number 
of  forty  days,  whether  applied  to  this  occasion,  or  any  other. {«)  The  par- 
ticular lands,  to  be  held  in  dower,  must  be  assigned(i)  by  the  heir  of  the 
husband,  or  his  guardian;(io5)  not  only  for  the  sake  of  notoriety,  but  also 
to  entitle  the  lord  of  the  fee  to  demand  his  services  of  the  heir,  in  respect  of 
the  lands  so  holden.  For  the  heir  by  this  entry  becomes  tenant 
*I36]  *thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to  the  heir, 
by  a  kind  of  subinfeudation,  or  under-tenancy,  completed  by  this 
investiture  or  assignment:(io6)  which  tenure  may  still  be  created,  notwith- 
standing the  statute  of  quia  emplores,  because  the  heir  parts  not  with  the 
fee-simple,  but  only  with  an  estate  for  life.  If  the  heir  or  his  guardian  do 
not  assign  her  dower  within  the  term  of  quarantine,  or  do  assign  it  unfairly, 
she  has  her  remedy  at  law,  and  the  sheriff  is  appointed  to  assign  it.(c)  Or 
if  the  heir  (being  under  age)  or  his  guardian  assign  more  than  she  ought 
to  have,  it  may  be  afterwards  remedied  by  writ  of  adtmasurfmeni  of 
dower. (i/X  107)  If  the  thing  of  which  she  is  endowed  be  divisible,  her 
dower  must  be  set  out  by  metes  and  bounds;  but  if  it  be  indivisible,  she 
must  be  endowed  specially;  as  of  the  third  presentation  to  a  cburdi,  the 
third  toll-dish  of  a  mill,  the  third  part  of  the  profits  of  an  office,  the  third 
sheaf  of  tithe,  and  the  like.(<f)(to8) 

Upon  preconcerted  marriages,  and  in  estates  of  considerable  consequence, 
tenancy  in  dower  happens  very  seldom:  for  the  claim  of  the  wife  to  her 
dower  at  the  common  law  diffusing  itself  so  extensively,  it  became  a  great 
clog  to  alienations,  and  was  otherwise  inconvenient  to  families.  Wherefore, 
since  the  alteration  of  the  ancient  law  respecting  dower  ad  ostium  eaiesia, 
which  hath  occasioned  the  entire  disuse  of  that  species  of  dower,  jointures 
have  been  introduced  in  their  stead,  as  a  bar  to  the  claim  at  common  law. 
Which  leads  me  to  inquire,  lastly, 

4.  How  dower  may  be  barred  or  prevented.  ■  A  widow  may  be  barred  of 
her  do*er  not  only  by  elopement,  divorce,  li^eing  jtf  alien,  the  treason  of  her 
husband:(  109)  and  other  .disabilities  before  mentioned,  but  also  by  detaining 

\x\  Cap.  7.  c(  Ibid 

fo)  ItBlgnlflai  iDpaMloalar.tberDiirdariirhlch  (d   F.  N,  B.  US.    Finch,  L.  S14.    BIU.  W«itm.  S, 

paw>iui  comlDi  nom  Infected  counufes  are  obliged  13  Edn.  I.  c.  7. 

loHBltbeforeltieruepennltledtoIuidlnEDgland.  (e)  Co.  tin,  SI. 

( 104)  Washburn  on  Real  Prop,  vol  i,  5  ed.  p.  19S.  Tiedeman  on  Real  Prop.  3  ed.- 
per.  135.  During  the  quarantine  the  widow  is  considered  aflcontiriulu^'iti  her  husband's 
estate  and  not  as  having  an  estate  of  her  own.     In  the  exercise  of  this  right  she  claims 

i paramount  to  the  heir  and  not  under  him.      Roach  v.  Davidson,  3  Bievard,  S.  C  331 
fiSiil. 
105)  Lomaz  Digest  p.  93. 
106)  Ackerman  I..  Shelp.  3  Hals.  (N.  J.)  139  (18J5).    i  Brighfs  H.  &  W.  363.     i  Wash- 
bum  on  Real  Property.  318  (5  ed.  1887.) 

(10^)  Washburn,  Real  Prop.  vol.  i.  5  ed.  p.  385,  holds  that  the  act  of  the  suardian 
will  bind  tbe  heir,  though  the  act  of  Che  infant  heir  may  be  remedied.  Ibid,  fiedeman 
on  Real  Prop.  3  ed,  par.  i^, 

(108J  Creditors  of  Scott  v.  Scott,  i  S,  C.  law,  507  Day  (1795). 

( 109)  By  the  custom  of  Kent,  the  wife's  dower  of  the  moiety  of  gavelkind  lands  was  in 
no  case  forfeitable  for  the  felony  of  the  husband  but  whei-e  the  heir  should  lose  his 
inheritance.  Noy's  Max.  38.  But  this  custom  does  not  extend  to  treaaon.  Wright's 
Tenures,  118,     Rob.  Gavelk.  33a— Chittv, 
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the  title-deeds  or  evidences  of  the  estate  from  the  heir,  until  she  restores 
them:(/)Ciio)  and,  by  the  statute  of  Gloucester,(^)  if  a  dowager 
alienes  the  land  assigned  her  for  dower,  she  forfeits  it  ipso  *facto,  and  [*I37 
the  heir  may  recover  it  by  action.Cin)  A  woman  also  may  be 
barred  of  her  dower,  by  levying  a  fine,  or  suffering  a  recoverj'  of  the  lands, 
during  her  coverture.  (A)  ( 1 1 2)  But  the  most  usual  method  of  barring  dowers 
is  by  jointures,  as  regulated  by  the  statute  27  Hen.  VIII.  c.  10. 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate,  hmited  to  both 
husband  and  wife,  but  in  common  acceptation  extends  also  to  a  sole  estate, 
limited  to  the  wife  only,  is  thus  defined  by  Sir  Edward  Coke;(0  "  a  compe- 
tent livelihood  of  freehold  for  the  wife,  of  lands  and  tenements;  to  take  effect, 
in  profit  or  possession,  presently  after  the  death  of  the  husband,  for  the  life 
of  the  wife  at  least."(ii3)  This  description  is  framed  from  the  purview  of 
the  statute  27  Henry  VIII.  c.  10,  before  mentioned;  commonly, called  the 
statute  of  uses,  of  which  we  shall  speak  fully  hereafter.  At  present  I  have 
only  to  observe,  that  before  the  making  of  that  statute,  the  greatest  part  of 
the  land  of  England  was  conveyed  to  uses;  the  property  or  possession  of  the 
soil  being  vested  in  one  man,  and  the  use,  or  the  profits  thereof,  in  another; 
whose  directions,  with  regard  to  the  disposition  thereof,  the  former  was  in 
conscience  obliged  to  follow,  and  might  be  compelled  by  a  court  of  equity  to 
ol:eerve.(ii4)  Now.  though  a  husband  had  the  kj^  of  lands  in  absolute  fee- 
simple,  yet  the  wife  was  not  entitled  to  an/ dower  therein;  he  not  being  f«>rf 
thereof:  wherefore  it  became  usual,  on  marriage,  to  settle  by  express  deed 


(/)  Ca  Utt  ».  (ft) 


;ft)  Pig.  ol  RecoT.  68. 


f  no)  Washburn  on  Real  Prop.  vol.  I,  5  ed.  p.  25a. 

(Ill)  •■ThemiBchief  before  the  making  of  the  statute  (Gloucester,  c.  7)  was  not  where  a 
gift  or  feofiinent  waa  made  in  fee  or  for  term  of  life  (of  a  stranger)  bv  tenant  in  dower; 
for  in  that  case  he  in  the  reversion  might  enter  for  the  forfeiture,  and  avoid  the  estate. 
But  the  mischief  was,  that  when  the  feoffee,  or  any  other,  died  seised,  wherebj^  the  entry 
of  htm  in  the  reversion  was  taken  away,  he  in  the  reversion  could  have  no  writ  of  entry 
ad  comtHunem  legem  until  after  the  decease  of  tenant  in  dower,  and  then  the  warranty 
contained  in  her  deed  barred  him  in  the  reveraion  if  he  were  her  heir,  as  commonly  he 
was;  and  for  the  remedy  of  this  mischief  this  statute  gave  the  writ  of  entry  in  casu  frrO' 
visa  in  the  lifetime  of  tenant  in  dower."  3  Inst.  309.  But  Hie  statute  was  not  intended 
to  restrain  tenant  in  dower  frotn  alienating  for  her  own  life;  for  such  an  estate  wrought 
no  wrong.    Ibid.— Chittv. 

Washburn  on  Real  Prop.  vol.  I,  5  ed.  p.  354. 

(ill)  In  some  States  dower  is  barred  by  a  sale  on  execution  for  the  debts  of  the  tana- 
band.  Davidson  v.  Frew,  3  Deo.  3.  Gardiner  v.  Miles,  j  GilL  94.  Reed  v.  Morrison, ' 
13  S.  &  R.  18.  London  v.  London,  i  Humph,  i.  A  sale  of  land  under  a  testamentary 
power  for  the  payment  of  debts  dischatges  the  land  from  the  dower  of  the  testator  s 
widow.  Mitchell  v.  Mitchell,  8  Barr,  rj6.  An  assignment  in  insolvency  by  a  debtor 
under  a  compulsory  process,  and  a  conveyance  by  tau  trustee,  do'not  divest  his  wife's 
right  of  dower,  (Bberle  v.  Fisher,  i  Harris,  336;)  nor  a  voluntary  assignment  in  trust  to 
pay  debts,  and  the  subsequent  sale  and  conveyance  by  bis  assi^ees.  Helfricta  v.  Ober- 
myer,  3  Harris,  113. 

Where  a  devise  or  bequest  to  ttae  widow  in  lieu  of  dower  is  accepted  by  her.  A  is  a 
good  bar  to  an  action  of  dower;  and  that  a  devise  was  intended  to  be  in  lieu  of  dower 
may  be  inferred  from  the  provisions  of  the  will,  as  where  it  is  inconsistent  with  the  claim 
of  dower;  but  the  inconsistency  must  be  plain.  Jackson  v.  Churchill,  7  Cow.  187.  Allen 
V.  Pray,  3  Fatrf.  138.  Webb  v,  Evais,  i  Binn.  565.  Kennedy  v.  Mills,  13  Wend.  553, 
Canfitnan  v.  Cauffman,  17  S.  &  R.  16.     Whit  v.  Whit,  1  Harris,  a:  2. — Sharswood. 

Elmendorf  v.  Locknood,  57  N.  Y.  Siclcels,  314  (1874).  Wastabum  on  Real  Prop.  vol.  I, 
S  ed.  p.  256.  Sisk  V.  Smitta,  i  Gilman,  509  111.(1846).  King  v.  Red.  56  tnd.  19  (1877). 
The  Duke  Laws  of  1664-65  declared  dower  forfeited  for  causeless  absence  of  ttae  wife. 
Fowler's  Hist  of  the  Law  ofR.  P.  122  (N.  Y.), 

(113I  Tiedsmaa  on  Real  Prop.  2  ed.  par.  147.     Real  Property  Trials;  Malone,  700. 

(114)  By  tLe  doctrine  of  uses  a  conveyance  without  consideration  expressed  was  treated 
as  voluntary,  transferring  indeed  the  legal  estate  to  the  grantee,  but  leaving  ttae  beneficial 
hiterest  in  the  srantor.    Siding  f.  Hallenback,  30  Barb.  196  N.  V.  (185^. 
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some  special  estate  to  the  use  of  the  husband  and  his  wife,  for  their  lives,  in 
joint -tenancy,  or  jointure;  which  settlement  would  be  a  provision  for  the 
wife  in  case  she  survived  her  husband.  At  length  the  statute  of  uses  ordained, 
that  such  as  had  the  use  of  lands  should,  to  all  intents  and  purposes,  be  reputed 
and  taken  to  be  absolutely  seised  and  possessed  of  the  s(m1  itself.  In  conse- 
quence of  which  legal  seisin,(ii5)  all  wives  would  have  become  dowable  of 
such  lands  as  were  held  to  the  use  of  their  husbands,  and  also  entitled  at  the 

same  time  to  any  special  lands  that  might  be  settled  in  jointure:  bad 
^138]     not  the  same  statute  provided,  that  *upon  making  such  an  estate  in 

jointure  to  the  wife  before  marriage,  ^e  shall  be  forever  precluded 
from  the  dower.(£)(ii6)  But  then  these  four  requisites  must  be  punctually 
observed:  i.  The  jointure  must  take  effect  immediately  on  the  death  of  the 
husband.  2.  It  must  be  for  her  own  life  at  least,  and  not  pur  auler  vie,  or 
for  any  term  of  years,  or  other  smaller  estate.( 1 17)  3.  It  must  be  made  to 
herself,  and  no  other  in  trust  for  her.  ( 1 18)    4.  It  must  be  made,  and  so  in 

(*)  *  Rep.  1,  z 


(115)  It  is  established  doctrine  now  that  awife  is  not  dowable  of  a  /nu/-estate,  (God- 
win f.  Winsmore,  a  Atk.  5a6;)  for  dower  is  entirely  a  /^o/ demand.  Attomey-Gcneral 
V.  Scott,  ^.  levtp.  Talb.  139.  Yet  a  man  may  be  tenant  bv  the  curtesy  of  his  deceased 
wife's  trust-estate,  (Watts  zi.  Ball,  i  P.  Wms.  108,)  a  seemingfr  partial  diversity,  for  which 
lord  I^lbot,  C.  said  he  conld  see  no  reaaon,  but  which,  as  he  fonnd  it  settled,  he  did  not 

feel  himself  at  libe  .      -.      ..         _.      ..         

pie  that  A  widow  is 

covertnre,  legai  seisin,  it  is  held  that  if  his  estate  was  subject  to  a  mortgMfe  in/ee  at  the 
time  of  his  marriage,  and  remained  ao  durine  the  whole  continuance  of  the  covertniv, 
his  widow  cannot  obtain  dower;  for  a  right  of  redemption  is  merely  an  equitable  title, 
(Casbume  v.  Scarfe,  3  Jac.  &  Walk.  300.  Dixon  v.  Savilte,  i  Br.  336;)  and  though  in 
•nch  case  the  widow  of  the  mortgagee  would,  at  law,  be  entitled  to  dower  ont  of  the  es- 
tate, (Nash  f.  Preston,  Cro.  Car.  191,)  the  court  of  chancery  would  not  allow  her  to  take 
advantage  of  that  legal  right,  because  it  is  a  general  rule  that  a  trust-estate  is  considered, 
in  equity,  as  belonging  to  the  cestui  que  trust,  not  to  the  trustee.  Finch  v.  Earl  of  Win- 
chelsea,  i  P.  Wms.  378.  Htnton  v.  Hinton,  3  Vea.  Sen.  634.  Noel  v.  Jevon,  3  Preem. 
4^  ;  We  have  just  seen,  however,  that  this  general  rule  is  deviated  from  when  its  open- 
bou  -would  be  to  let  in  claims  of  dower,  though  it  is  enforced  whenever  it  goes  to  exclude 
sucltclaima.  See  post,  chapter  10,  p.  158.  It  is  also  settled  that  title  to  dower  attaches 
onl^  when  the  husband  has,  at  some  time  daring  the  marriage,  been  seised  in  pooaession 
of  Uie  entire  inheritance,  not  expectant  upon  the  determination  of  a  freehold  inteiest 
carved  out  of  it  and  interposed  before  the  husband's  remainder.  Bates  V.  Batea,  I  Lord 
Raym.  337,     See  Ante,  note  30. 

Upon  these  principles  there  are  a  variety  of  modes  by  which  conveyances  can,  by  deed 
before  a  man's  marrian.  prevent  title  to  dower  from  attaching  upon  his  estate.  The 
most  approved  mode  is  to  limit  the  estate  to  such  uses  as  the  husband  shall  appoint, 
which  gives  him  power  over,  the  whole  fee;  so  that  he  may  pass  it  to  a  purchaser  with- 
out any  fine,  or  the  concurrence  of  any  one  else;  and  the  purchaser,  on  the  execution  of 
the  power,  will  be  in  from  the  originaJ  conveyance,  and  consequently  paramount  to  the 
clainis  of  the  wife.  But,  in  order  to  give  the  husband  the  immediate  f^^al  right  to  the 
possesrion  and  freehold  and  to  the  rents  and  profits,  the  next  limitation  is,  in  default  of, 
or  until  execution  of,  the  power  of  appointment,  to  the  husband  for  life,  with  remainder 
to  a  trustee,  hia  executors  and  administrators  during  the  life  of  the  huriiand;  which  will 
put  the  limitation  over,  in  tail  or  in  fee,  in  remainder.  By  the  limitation  to  the  husband 
for  life,  the  legal  estate  will  be  vested  in  him;  so  that  if  he  die  without  makinz  any  ap- 
pointment, the  inheritance  will  vest  in  his  heiis,  or  those  to  whom  he  may  devise  his 
property,  unafiected  by  title  of  dower,  and  without  any  continuing  estate  in  the  trustee. 
—Christian. 

(n6)  Where  a  devise  is  expressed  to  be  in  satisfaction  of  dower,  or  such  aeenia  to  be 
the  clear  and  manifest  intent  of  the  testator,  the  wife  shall  not  have  both  dower  and 
jointure.    Ambler  v.  Norton,  4  Va,  44.  Henaing  and  Munford  (1809). 

(T17)  Although  the  estate  must  be  in  point  of  ouantity  for  her  life,  yet  it  may  be  such 
as  may  be  determined  sooner  by  her  own  act.  Thus,  an  estate  durante  viduOale  is  a 
good  jointure,  because,  unless  sooner  determined  by  herself,  it  continue*  to  her  for  life. 
Mary  Vernon's  case,  4  Rep.  3. 

(118)  Vau  Arsdale  v.  Van  Aisdale,  3  Dutch.  (N.  J.)  410  (1857). 


>v  Google 


Chap.  8]  OF  THINGS.  138 

the  deed  particularly  expressed  tobe(ii9)  in  satisfaction  of  her  whole  dower, 
and  not  of  anjr  particular  part  of  it.  (120)  If  the  jointure  be  made  to  her 
after  marriage,  she  has  her  election  after  her  husbuid's  death,  as  in  dower 
ad  ostium  eedesia,  and  may  either  accept  it,  or  refuse  it  and  betake  herself  to 
her  dower  at  common  law;  for  she  was  not  capable  of  consenting  to  it  during 
coverture.  And  if,  by  any  fraud  or  accident,  a  jointure  made  before  marriage 
proves  to  be  on  a  bad  title,  and  the  jointress  is  evicted,  or  turned  out  of  pos- 
session, she  shall  then  (by  the  provisions  of  the  same  statute)  have  her 
dower  pro  ianto  at  the  common  law.(/)(i2i) 

There  are  some  advantages  attending  tenants  in  dower  that  do  not  extend 
to  jtnntresses;  and  so  vice  ivrM,  jointresses  are  in  some  respects  more  privi> 
leged  than  tenants  in  dower.  Tenant  in  dower  by  the  old  common  law  is 
subject  to  no  tolls  or  taxes;(i33)  and  hers  is  almost  the  only  estate  on  which, 

(1)  lime  aettlanieiita,  prevknu  to  msTriage.  nem  AoMur,  /VvdMfiM  Kmatttr.    Vtet  eomn  e<fa  «■{>•■ 

to  have  been  In  lue  amoox  the  uicleDt  Germun  uut  kkK.  ad  w*  pan  hMuoik  mm  yHutiiu  meperiofvm 

ttMdr  kindled  nUlon  Um  OroIb.     Ol  the  former  (mpDnimpcnvna."    ["  wbsleverniitionBiwlfebiM 

l^dnu  glTCfl  lu  this  KccuDt:— "Dd^bb  noil  uxor  ta<oiighttohertatu1«iid,uiestliDatebdDgmade.he 

DHir^  tei  nzori  maiVai*  afei;  Menwit  pomifei  A  adds  lu  much  Irom  hi*  own  (oodL   An  Mvouilt  li 

pnvtantf,  el  nHHwra  orotanf,"    I"  The  wile  don  not  taken  of  all  ttaii  uoDer  IoIMIt.  and  the  ptoduca 

ninf  (be  portion  to  QiehuibaiHl.  but  the  htUband  laid  bf.    llie  riiani  M  iMtb,  with  all  the  pn^u 

lotliewlfe;  Ibe  parenli  and  relatloas  are  pRaenl  that  have  accned.  hlli  to  the  wttItot."]    The 

and  approreof  &ejltH."|    {fit  Mat.atrn.  o.  Ift)       ■" — " — •"- 

and  agmxiixhOaSmm.  ta,c  1»  bae j^Ten  d« 

"■""" """       "  '.  among  (he  Oauli, 

,  „ Jolotu™:— "!%£,       —        ,„„ ^ . 

pavniu  db  utorvnadoHi  nomine  actxptrmil,  ninlT  there  laai  much  reaaoii  loni|i(ioNtbatt(g»*a 


M  oieefimlculated  uanj  modem  Jolotuni  :—")%<,       the  pro^ 

oHonbu  pflTunJtu  db  utoribut  dolU  nomine  occeptranL,        niralT  tL rr 

Imtiafatiiitboiiit.aMriuabynt./atia.i^'nMOfueamf       the  hint  for oor MUotaUe  JolDturei. 


Hi(ful  o 


(119)  Mr.  Chrittian,  inhiaaniiotatlotiiipon  this  passage  of  the  text,  says:  "Or  itmavfae 
averred  to  be.  4  Re[k  3.  An  assurance  was  made  to  a  wotnan,  to  the  intent  it  sbonla  be 
for  her  Jointure,  but  it  was  not  w>  expressed  in  the  deed;  and  the  ooinioa  of  the  court 
was  that  it  might  be  avened  that  it  was  not  a  jointure,  and  that  such  averment  waa  tra- 
versable.   Owen,  33." 

These  authoritiea  are  correctly  cited,  bnt  they  are  both  antecedent  to  the  statute  of 
fnnda,  which  expressly  enacts  that  no  estates  or  interests  of  freehold  shall  be  smren- 
dered  onless  by  deed  or  note  in  writing;  but  if  it  were  allowed  to  be  proved  by  oral  testi- 
mony that  a  provimoa  for  wife  wasintendedas  sjointnre,  the  effect  would  be  to  allow  a 
surrender  of  her  freehold  title  to  dower  to  be  proved  by  parol  testimony;  and  there  have 
been  several  decisions,  since  the  statnte,  that  such  averment  is  aot  admissible.  Charles 
V.  Andrews,  9  Mod.  I5».  Tinne;)'  v.  Tinney,  3  Atk.  8,  But  it  certainly  is  not  necessary 
(in  canity  at  least)  that  the  provision  for  the  wife  should  be  staled,  in  express  words,  to 
be  in  lieu  of  dower,  if  it  can  be  I'^ar'/y  collected  from  the  contents  of  the  instrument  that 
auch  wasthe  intention.  Vizard  v.  Longdate,  cited  in  3  Atk.  8  and  in  i  Vea.  Sen.  55.  A 
court  of  equity  will  be  cautious,  however,  as  to  inferring  an  intention  that  a  widow 
■hould  be  barred  of  dower  by  another  provinon  when  that  intention  is  not  distinctly 
manifested.    Lord  Dorchester  v.  Lord  Effingham,  Coc^.  333. — ChiTTV. 

(iio)  Tant  V.  Campbell,  7  Yerger,  334,  Tenn.  (1835).  Washbumon  Real  Prop.  337  (5 
ed.  1887). 

(tai)  [To  that  amount.]  As  to  the  first  requisite,  f  have  ventured  to  insert  two 
or  three  words  itbe  jointure  must  [be  limited  to]  take  efiect,  etc.)  in  the  text,  because 
lord  Coke,  from  wbow  the  passage  is  taken,  (Co.  Litt  36,)  is  exwesa  that  it  is  not 
enough  that  in  fact  and  by  accident  the  jointure  takes  effect  immeaiately  on  the  death 
of  the  husband,  aa  if  an  interpoaed  remainderman  for  life  shonld  die  before  the  husband, 
hut  that  the  limitation  of  the  deed  miut  be  to  the  wife  immediately  after  the  husband's 
death,  where  the  estate  is  not  joinL  As  to  the'  third,  though  the  position  is  true  at  law, 
yet  it  is  now  settled  that  a  trout-estate,  being  equally  certain  ana  beneficial  as  a  legal 
estate,  is  a  good  equitable  jointure  to  bar  dower.  Hargiave's  note,  tit.  Co.  Litt  36. 
As  to  the  fourth,  lord  Coke  says  it  mnst  either  be  expressed  or  averred  to  be  so;  and  in 
4  Rep  3  it  is  laid  down  that  it  need  not  be  eicpressed,  bnt  may  be  averred  to  be,  etc.; 
that  is.  the  deed  being  pleaded,  and  being  silent  as  to  its  <^ect,  or  stating  one  not 
inconsistent  with  this,  this  may  be  stated  and  averred  supplementally  to  have  been  the 
object  or  part  of  the  object.— C01.ERIDCE. 

Vatea  v.  Paddock,  10  Wend.  534  N.  Y.  ( 1833).  I  Sbeppard's  Touchstone;  Preston,  3& 
Real  Prop.  Stats  ;  Leith,  vol.  i,  p.  339 

(133)  Ddti  v.  Beard,  a  Watts,  171  Pa.  {1835). 
«oi 
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when  derived  from  the  king's  debtor,  the  king  cannot  distrem  for  his 
♦139]     debt;  if  contracted  during  the  coverture.  (»»)  But  on  the  other  *hand, 

a  widow  may  enter  at  once,  without  any  formal  process,  on  her  join- 
ture land;  as  she  also  might  have  done  on  dower  ad  ostium  eccUsia,  which  a 
jointure  in  many  points  resembles;  and  the  resemblance  was  still  greater 
while  that  species  of  dower  continued  in  its  primitive  state:  whereas  no  small 
trouble,  and  a  very  tedious  method  of  proceeding,  is  necessary  to  compel  a 
legal  assignment  of  dower.(«)Ci23)  And,  what  is  more,  though  dower  be 
forfeited  by  the  treason  of  the  husband,  yet  lands  settled  in  jointure  remain 
unimpeached  to  the  widow.((?)(i24)  Wherefore  Sir  Edward  Coke  very  justly 
gives  it  the  preference,  as  being  more  sure  and  safe  to  the  widow,  than  even 
dower  ad  ostium  ecdesite,  the  most  eligible  species  of  any.(i25) 


CHAPTER  IX. 

OF  ESTATES  LESS  THAN  FREEHOLD: 

Of  estates  that  are  less  than  freehold,  there  are  three  sorts:   i.  Estates  fot 
years:  2.  Estates  at  will:  3.  Estates  by  sufferance.(i) 


f  133)  Washburn  oa  Real  Prop.  vol.  i,  5  ed.  p.  381. 

(134)  Ambler  f.  Norton,  4  Henning  and  Munford,  47  Va.  (1809). 

(135)  Besides  the  method  of  jointures,  the  in^nuityof  modem  times  devised  Other 
modes  of  preventing  the  wife  from  acquiring  a  tiUe  to  dower.  One  of  these  has  been 
— it  extensively  employed,  and  is  still  applicable  to  the  case  of  widows  who  w 


ried  on  or  before  the  1st  day  of  January,  1834,  (the  date  fixed  by  the  statute  3  &  4  W.  IV. 
c.  105.  ]  Under  the  old  law,  if  an  estate  were  conveyed  simply  to  a  man  in  fee-simple  or 
n  fee-tail,  the  title  of  his  widow  to  dower,  in  the  at»ence  of  any  bar  by  way  of  jointure. 


immediately  attached,  and  be  could  not  again  sell  the  estate  discharged  of  this  claim 
without  the  concurrence  of  the  wife  in  a  fine  or  recovery,  or,  since  the  statute  abolishing 
these  modes  of  assurance,  in  a  statutory  deed  of  disposition  or  release.  To  avind  this 
inconveitience,  it  became  usual,  in  the  conveyance  of  estates,  to  limit  the  lands  to  the 
purchaaer  far  his  natural  life,  with  remainder  to  a  trustee  in  trust  for  him  during  his  life, 
in  case  of  his  life-estate  becoming  forfeited  or  determined  by  any  means  during  his  life- 
time, with  remainder  to  the  purchaser  in  tee.  It  followed,  from  the  construction  put 
upon  these  hmilations  by  the  courts  of  law,  that  the  husband  during  his  lifetime  never 
had  au  estate  of  inheritance  in  possession  in  the  lands,  and  consequently  the  wife's  title 
to  dower  never  attached.  Through  the  medium  of  the  statute  of  uses,  hereafter  to  be 
explained,  the  purchaser  was  also  clothed  with  a  power  of  appointment,  by  which  he 
could  at  once  dispose  of  the  fee-simple  in  any  manner  he  pleased,  and  which  eS^tually 
defeated  the  wife's  claim.  This  plan,  known  among  conveyancers  as  the  limitation  to 
uses  to  bar  dower,  is  still  used  whenever  it  is  necessary  to  convey  lands  to  a  married  man 
whose  marriage  toolc  place  on  or  before  the  ist  of  January,  1834. 

But,  with  regard  to  purchasers  married  since  that  day,  this  device,  although  sometimes 
employed  for  the  purpose  of  obviating  future  questions  as  to  the  date  of  the  marriage,  is 
no  longer  necessary.  For  now  a  husband,  whether  he  become  entitled  to  au  estate  bjr 
actual  conveyance  or  by  inheritance  or  devise,  may  absolutely  dispose  of  it  either  in  hi: 
lifetime  or  by  his  will,  or  may  charge  or^ncuniber  it  as  he  pleases,  to  the  exclusion  of 
his  wife's  title  to  dower.  He  may,  either  at  the  time  of  taking  a  conveyance  to  himself 
of  the  estate,  or  at  any  time  thereafter,  and  either  by  deed  or  by  bis  will,  declare  that 
bis  wife  shall  not  be  entitled  to  dower  out  of  his  estates;  or  he  may  declare  ttiat  she 
shall  be  entitled  to  it  out  of  some  portion  only  of  the  property.  The  widow's  li^ht  to 
dower  may  also,  by  the  husband's  will,  be  made  subject  to  any  condition,  restriction,  or 
direction  which  he  chooses  to  impose;  and  her  right  will  be  defeated  by  a  devise  to  her 
of  lands,  or  of  any  estate  or  interest  therein,  out  of  which  she  would  otherwise  be 
dowable,  unless  a  contrary  intention  shall  be  declared  by  the  will. — Kerr. 
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1.  An  estate  for  years  is  a  contract  for  the  possession  of  lands  or  tenements 
for  some  determinate  period;(2)  and  it  takes  place  where  a  man  lettetb  them 
to  another  for  the  term  of  a  certain  number  of  years,  agreed  upon  between 
the  lessor  and  the  lessee,  (a)  and  the  lessee  enters  thereon,  (i)  (3)  If  the  least 
be  but  for  half  a  year  or  a  quarter,  or  any  less  time,  this  lessee  is  respected 
as  a  tenant  for  years,  and  is  styled  so  in  some  legal  proceedings; (4)  a  year 
being  the  shortest  term  which  the  law  in  this  case  takes  notice  of.  (i:}  And 
this  may,  not  improperly,  lead  us  into  a  short  digression  concerning  the 
division  and  calculation  of  time  by  the  English  law.(5) 

The  space  of  a  year(_6)  is  a  determinate  and  well-knowa  period, 
consisting  commonly  of  365  days;  for  though  in  bis*sextile  or  leap     [*i4i 
years  it  consists  properly  of  366,  yet  by  the  statute  21  Hen.  III.  the 

(a)  We  may  hen  lenuuk,  onoe  for  all.  (hat  the 
termlnatlaQs  of  "—or"  and  "  —en"  obtain.  In 
Ian,  the  one  ao  active,  tbe  otber  a  TsmlTe.  slgolQca- 
Uoa:  Ihe  /ormer  Qsually  denoUng  the  doer  of  any 
aet,  the  latter  him  to  whom  It  !■  done.  The  teoflbr 
libe  ChMmakethBleofbDeiit:  the  feoObe  1b  he  to 


fi)  6Lawflon  Prop.  Rights,  37,  96  (1890). 

(3)  Of  course  onr  atithor  will  be  understood  to  put  this  case  of  lettinK  only  a»  b  partict)- 
Ibt  instance  of  one  mode  in  which  an  estate  for  years  may  be  created!  Sespasl,  p.  143. 
There  are  obviously  various  ways  in  which  such  an  estate  may  arise.  Thus,  i^ere  a 
person  devises  lands  to  bis  executors  for  payment  of  his  debts,  or  until  his  debts  are  paid, 
the  executors  take  an  estate,  not  of  freehold,  but  for  so  many  years  as  are  necessat;  to 
laiae  the  sum  required.  Carter  v.  Bamardiston,  I  P.  Wms.  509.  Hitchena  v.  Hitcheiu, 
3  Vem.  404.  S>  C.  3  Freem.  343.  Doe  v.  Simpson,  5  East,  171,  Doe  v.  Nicholla,  i 
Bam.  &  Cres&  343.  Though,  in  such  case,  if  a  gross  sum  ought  to  be  paid  at  a  fixed 
time,  and  the  annual  rents  and  profits  will  not  enable  tbem  to  make  the  payment  within 
that  time,  the  court  of  chancery  will  direct  a  sale  or  mortgage  of  the  estate,  as  circum- 
stances may  render  one  coarse  or  the  other  most  proper.  B^ry  v.  Askham,  3  Vem.  36. 
Sheldon  v.  Dormer,  3  Vem.  iii.  Green  v.  Belchier,  i  Atk.  506.  Allan  v.  Backhouse,  i 
Vcf.  &  Bea.  75.     Bootle  v.  Blundell,  I  Meriv.  333.— Cenrv. 

(4)  Hare  on  Contracts,  93  (1887).  Boone  Real  Property,  103,  133.  k.  written  lease 
"for  the  season,"  being  a  demise  for  a  certain  time,  though  it  may  he  construed  to  be 
for  a  term  less  thanayear,  is  technically  a  lease  for  years.  Kelly  r.  Waite,  53  Metcalf,  303 
(Mass.  1847).  A  lease  for  a  time  certain,  though  less  than  a  year,  is  a  lease  "for  one  or 
more  years"  within  the  landlord  and  tenant  act  (21  Mch.  1773.  Fa.).  Shaffer  f.  Sntton, 
S  Binn.  (Pa.)  330  (1S13),  "a  lease  for  years  "  Is  used  in  the  same  sense  as  an  "estate  for 
years,"  and  embraces  a  tease  for  a  single  year.     King  v.  Foscue,  91  N.  C.  I30  {1884). 

People  V.  Westervelt,  17  N.  Y.  679,  Wend.  (1837).  Schaffer  v.  McOuat,  40  Ind.  523 
(1871).     6Lawson  Property  Rights,  3796  {1890).     Smith's  Land,  and  Ten.  47. 

Goodeve's  Modem  Law  of  Real  Property,  Ch.  6-149  (1891).  No  particular  form  of 
words  is  necessary  to  constitute  a  lease,  but  any  language  is  sufficient  which  shows  that 
one  intends  to  dispossess  himself  of  the  premises,  and  the  other  to  enter  under  him  for 
a  determined  time.    Schooler's  Pers.  Prop.  vol.  1,  p.  30  (18"'! 

(j)  In  estimating  the  language  which  is  necessary  to  cc 
woras  used  is  of  no  consequence.  It  is  not  necessary  that  I 
Whatever  is  equivalent  will  be  equally  available.  If  the  words  assume  the  form  of  a 
license,  covenant,  or  agreement,  and  the  other  requidtes  of  a  lease  are  present,  they  will 
be  sufficient.  Moore  v.  Miller,  8  Barr,  383.  Watson  v.  O'Kem,  6  Watts,  368.  Offerroan 
V.  Starr,  3  Barr,  394.  Greoough's  Appeal,  9  Barr,  iS.  Mashier  v.  Reding,  3  Fairf.  478. 
It  is  necessary  that  the  contract  should  have  reference  to,  and  include,  the  possession  of 
the  premises  by  the  tenant  An  agreement  by  the  owner  of  lands  or  farms,  in  possession, 
with  a  person  to  cultivate  and  sow  the  land,  or  some  portion  thereof,  with  com  or  grain 
ol  some  sort,  on  condition  of  ihe  latter  having  a  certain  portion  of  the  grain  grown 
thereon,  does  not  make  such  person  a  tenant.  Greber  v.  Kleckner,  3  Barr,  389.  Cas- 
well V.  Diatrich,  15  Wend.  379.  Haywood  v.  Miller,  3  Hill,  90.  An  agreement  for  a 
lease  will  be  construed  to  be  a  present  demise,  if  no  future  formal  lease  be  contemplated, 
and  especially  if  possession  be  taken  under  it,  Jenkins  v.  Eldridge,  3  Story,  335.— 
Sharswood. 

(6)  As  to  time,  and  the  mode  of  computinK  it  in  general,  see  Com.  Dig.  tit.  Ann.  and 
tit  Temps;  Vtn.  Abr.  tit.  Time;  Bac.  Abr.  Leases,  S.  a  and  3;  Bum,  Eoc.  L.  Ealendar; 
Jacob.  Die.  tit  Day,  tit  Month,  and  tit  Year. 
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increasing  day  in  the  leap  jrear,  together  with  the  preceding  day,  shall  be 
accounted  for  one  day  only.     That  of  a  month  is  nune  ambignous:  there 

Before  175a,  the  year  comnieaced 
Djcd,  and  much  inaccuracv  and  iacoi 
tion  of  the  n^ze  style  by  tne  24  Geo.  11.  c  2X,  vhich  enscta  that  the  irt  January  ahall  be 
reckoned  to  be  the  first  day  of  the  jear,  and  throws  out  eleven  days  in  that  year^  from 
3d  September  to  the  14th,  and  in  other  respects  r^nlates  the  future  ctnoputabon  o( 
time,  with  a  savinK  of  ancient  customs,  etc.  See  the  statute  set  forth  in  Bum,  Bcc  L- 
tit.  Ealendar.  It  nas  been  held  that,  in  a  lease  or  other  instrument  under  seal,  if  tlu 
feast  of  Michaelmas,  etc.  be  mentioned,  it  must  be  taken  to  mean  New  Michaelmas,  and 
parol  evidence  to  the  cnntrary  is  not  admissible,  (11  East,  Jia;)  but  upon  a  parol  agree* 
ment  it  is  otherwise.     4  B.  &  A.  58S. 

Tbe^ear  consists  of  three  hundred  and  rixty-five  da)«;  there  are  six  honta,  within  a 
few  mtnates,  over  in  each  year,  which  every  fourth  year  make  another  day,  viz.,  three 
hundred  and  siity-aii,  ana,  being  the  sgth  February,  constitute  the  bissextile  or  leap 
year.  Co.  Litt  135,  a  Roll.  531,  L  35.  Com.  Dig.  Ann.  A.  34  Geo.  II.  c,  33,  a.  3. 
Where  a  statute  speaks  of  a  year,  it  shall  be  computed  by  the  whole  twelve  months, 
acconling  to  the  calendar,  and  not  by  a  lunar  month,  (Cro.  Jac.  166;)  but  if  a  statute 
direct  a  prosecution  to  be  within  twelve  months,  it  is  too  late*to  proceed  after  the  expira- 
tion of  twelve  lunar  months.  Caith.  407.  A  twelvemonth,  in  the  aingnlar  number, 
includes  all  the  year;  but  twelve  months  shall  be  computed  according  to  twen^-eight 
days  for  every  month.     6  Co.  63. 

Half  a  year  consists  of  one  hundred  and  eightv-two  days;  for  there  shall  be  no  leiraid 
to  a  part  or  a  fraction  of  a  dav.  Co.  Litt.  135,  K  Cro.  Joe.  166.  The  time  to  coUate 
within  six  months  shall  be  reckoned  half  a  year,  or  one  hundred  and  eighty-two  daya, 
and  not  lunar  months.    Cro.  Jac.  166.    6  Co,  61. 

So  a  quarter  of  a  year  vi'av\sAb^\A  of  ninety-one  days;  for  the  law  does  not  regard  th« 
lix.  hours  afterwards.     Co.  Litt.  135,  b.     a  Roll.  531,  1.  ip.     Com.  Dig.  Ann.  A. 

But  both  half-years  and  quarters  are  usually  divided  accoiding  to  certain  feasts  or  holi- 
days, rather  than  a  precise  division  of  days,  as  Lady-day,  Midsummer-day,  Micbaelmas- 
day,  or  Christmas,  or  Old  Lod^-day,  (6th  April,)  or  Old  Michael mas-dav,  (the  Iith 
October, )  In  these  cases,  such  division  of  the  year  by  the  parties  is  regarded  by  the  law; 
and  themore,  though  half  a  year's  notice  to  quit  is  necessiry  to  determine  a  tenancy 
from  year  to  year,  yet  a  notice  aerved  on  the  39th  September  to  quit  on  ajth  March, 
being  half  a  year'd  notice  according  to  the  above  dividon,  ia  good,  though  there  be  lesa 
than  one  hundred  and  eighty-two — viz.,  one  hundred  and  seventy-eight — days.  4  E^. 
R.  5  and  198.     6  Esp.  53.     Selw.  N.  P.  Ejectment,  V.  Adams,  133. 

As  to  the  construction  of  the  term  "  a  year,"  it  was  held  that  the  43  Geo.  III.  c.  84. 
which  prohibits  under  a  penalty  a  spiritual  person  from  abaenting  himself  from  his  bene- 
fice for  more  than  a  certain  time  in  any  one  year,  means  a  year  from  the  time  when  th« 
action  is  brought  for  the  penalty.     3  M,  &  S,  534. 

A  moHth  is  solar,  or  computed  according  to  the  calendar,  which  contains  thirty  or 
thirty-one  days;  or  lunar,  which  consists  of  twenty-eight  daj^  Co,  Litt,  135,  b.  In 
temporal  matters,  it  is  usually  construed  to  mean  lunar;  tn  ecclesiastical,  solar  or  calendar. 
I  Bla.  R.  4^.  I  M.  &  S.  III.  I  Bingh.  Rep.  307.  In  general,  when  &  statute  wpt*kMfX 
a  month  without  adding  "calendar, "  or  other  words  Knowing  a  contrary  intention,  it 
shall  be  intended  a  lunar  month  of  twenty-eight  dava.  See  cases.  Com.  Dig.  Ann.  B. 
6  Term.  Rep.  331.  3  East,  407.  i  Bingh.  R.  307.  And  generally,  in  all  matters  tempoial, 
the  tenn  "month"  is  understood  to  mean  lunar;  but  in  matters  ecclesiastical,  as  non- 
residence,  it  is  deemed  a  calendar  month,  becanse  in  each  of  these  mattera  a  different 
mode  of  computation  prevails;  the  term,  therefore,  is  taken  in  that  sense  which  is  con- 
formable to  the  subject-matter  to  which  it  is  applied,  (1  Roll.  Abr.  531,51.  Hob.  179.  I 
Bla,  R.  450.  I  M.  &  S.  117.  I  Bingh.  R.  307.  Com.  Dig.  Ann.  R.;)  and  therefore,  when 
a  daed  states  calendar  months,  and  in  pleading  the  word  calendar  be  omitted,  it  is  not 
necessarily  a  variance.     3  Brod.  &  B.  186. 

When  a  deed  By^aVa  of  a  month,  it  shall  be  intended  a  lunar  month,  unless  it  can  be 
collected  from  the  context  that  it  was  intended  to  be  calendar,  i  M.  &  S.  111.  Com. 
Dig.  Ann.  B.  Cro.  Jac.  167.  4  Mod.  185.  So  \n  all  other  contracts.  (^VLoA.  \%i.  i  Stia. 
446. )  unless  it  be  proved  that  the  general  understanding  in  that  department  of  trade  ia 
that  bargains  of  that  nature  are  according  to  calendar  months,  i  Stra.  653,  i  M.  &  S. 
tit.  And  the  custom  of  trade,  as  in  case  of  bills  of  exchange  and  promissory  notes,  has 
established  that  a  month  named  in  those  contracts  shall  be  deemed  calendar.  3  Brod.  & 
B.  187. 

In  all  legal  proceedings,  a»'\niiotata\\ine-a\s,  pleadings,  etc,  a  month  means  four  weeks. 
J  Burr-  1455.  t  Bla.  R.  450.  Doug.  463.  44^-  When  a  calendar  month's  notice  of  action 
IS  required,  the  Aa.j  on  which  it  is  served  is  included  and  reckoned  one  of  the  days;  and 
therefore,  if  a  notice  be  served  on  38th  April,  it  expires  on  37th  May,  and  the  action  may 
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bda^,  in  cotnmon  use,  two  ways  of  calculstmg  months;  either  as  Ittttar, 
consisting  of  twen^-eight  days,  the  supposed  revolution  of  the  moon, 
thirteen  of  which  make  a  year:  or,  as  calendar  months  of  unequal  lengths, 
according  to  the  Julian  division  in  onr  common  almanacs,  commencing  at 
the  calends  of  eadi  month,  whereof  in  a  year  there  are  only  twelve.(7)    A 

be  commenced  on  i8tb  May.  3  T.  R.  633.  3  Campb.  394.  And  when  s  statute  lequire* 
the  action  aeaiDst  an  officer  of  customs  to  be  brought  within  three  months,  they  mean 
lunar,  thoogn  the  same  act  requires  a  calendar  month's  notice  of  action.     I  Bingh.  S..  307. 

A  day  is  natural,  which  consists  of  twenty-four  honra;  or  artificial,  which  contains  the 
time  from  the  rising  of  tbesnn  to  the  setting.  Co.  Lltt  135,0.  A  day  is  usually  intended 
of  a  natural  day,  as  in  an  indictment  for  burglary  we  say,  in  the  nigfat  of  the  same  day. 
Co.  Lit:.  13s,  a.  2  Inst.  318.  Sometimes  days  are  calculated  ezclusiveiy;  as.  wbere  an 
act  required  ten  clear  dava'  notice  of  the  intention  to  appeal,  it  was  held  that  the  ten 
days  are  to  be  taken  exclusively  both  of  the  day  of  serving  the  notice  and  the  day  of 
holding  the  seasions.  3  B.  &  A.  581.  A  legal  act  done  at  any  part  of  the  day  will  io  gen- 
eral relate  to  the  first  period  of  that  day.     11  Bast,  498. 

The  law  generally  rejects  fradions  of  a  day.  15  Ves.  357.  Co.  LitL  135,  b.  9  Bast, 
154.  4T.  R.  660.  11  East,  496, 498.  3Co.3G.a.  Bntthoughthelawdoesnot  in  general 
allow  of  the  fraction  of  a  day,  vet  it  admits  it  in  cases  where  It  is  necessary  to  disbngnish 
for  the  purposes  of  justice;  and  I  do  not  see  why  the  very  hour  may  not  be  so  too  where 
it  is  necessary  and  can  be  done;  for  it  is  not  like  a  mathematical  point,  which  cannot  be 
divided.  Per  lord  Mansfield,  3  Burr.  1434.  j  East,  154.  3  Coke  Rep.  36,  a.  Therefore 
fraction  of  a  day  was  admitted  in  support  of  a  commissioB  of  bankruptcy,  by  allowing 
evidence  that  the  act  of  bankruptcy,  though  on  the  same  day,  was  previous  to  issuing  the 
commission.  8  Ves.  30.  So  wbere  Eoods  are  seized  under  a  f^frt  facias  the  same  day 
that  the  party  commits  an  act  of  bankruptcy,  it  is  open  to  inquire  at  what  time  of  the  day 
the  goods  were  seized  and  the  act  of  bankruptcy  was  committed;  and  the  validity  of  the 
execution  depends  on  the  actual  priority.    4  Camp.  197.    3  B.  &  A.  586. 

An  hour  consists  of  sixty  minutes.  Com.  Dig.  Ann.  C.  By  a  misprint  in  3  Inst.  318, 
it  is  stated  to  1*  forty  minutes.  There  is  a  distinction  in  law  as  to  the  certainty  of  stating 
a  month  or  day,  and  an  hoar.  When  a  fact  took  place,  "circa  horaim"  ^"Abont  anhonr"J 
is  sufficient;  but  not  so  as  to  a  day,  which  most  be  stated  with  precision,  though  it  may 
be  varied  from  in  proof    3  Inst  318. 

It  has  been  considered  an  eatablished  rule  that,  if  a  thing  la  to  be  done  witbln  snch  a 
time  after  such  a  fact  the  day  of  the  fact  shall  be  taken  inclusive     Hob.  139.     Doug.  463. 

JT.  R.  633.  Com.  Dig.  Temps.  A.  3  Bast,  407.  And  therefore  where  the  statnte  31 
ac  I,  c.  19  s  a,  enacts  that  a  trader  lying  in  pnson  two  months  after  an  arrest  for  debt 
shall  be  adjudged  a  bankrupt,  that  includes  the  day  of  the  airest.  3  East,  407.  When  a 
month's  notice  of  action  is  necessary,  it  begins  with  the  day  on  wbidi  the  notice  is  given, 
(3  T.  R,  623;)  and  if  a  robbery  be  committed  on  the  glh  October,  the  action  against  the 
bnndred  mnst  be  brought  in  a  year  inclusive  of  that  day.  Hob.  139.  But  where  it  la  lim- 
ited within  such  a  time  after  the  date  of  a  deed,  etx:.,  the  day  of  the  date  of  the  deed  ^all 
be  taken  exclusive;  as  if  a  statute  require  the  enrolment  within  a  specified  time  after  date 
of  the  instrument  Hob.  139.  3  Camp.  394,  Cowp.  714.  Thus,  where  a  patent  dated 
lOth  May  contains  a  proviso  that  a  specification  slull  be  enrolled  within  one  calendar 
month  next  and  immediately  after  the  date  thereof,  and  the  specification  was  enrolled  on 
the  loth  June  following,  it  waa  held  that  the  month  did  not  begin  to  run  till  the  day  after 
the  date  of  the  patent,  and  that  the  specification  was  in  time.    1  Camp.  394. 

However,  in  a  case  in  equity,  the  master  of  the  rolls,  after  considering  many  of  the 
decisions,  said,  upon  the  first  part  of  this  rule,  that  whatever  dicta  there  may  be  that, 
when  a  thing  is  to  be  done  after  the  doing  of  an  act,  the  day  of  its  happening  most  be 
included,  it  u  clear  the  actual  decision  cannot  be  brought  under  any  such  general  rule; 
and  he  inclined  for  excluding  the  first  day  in  all  cases,  and  ruled  that  where  a  secnrity 
was  to  be  given  within  six  months  after  a  testator's  death,  the  day  of  the  death  was  tob« 
excluded.     15  Ves.  Jr.  348.— CerrTY. 

(7)  The  calendar  of  the  Romans  had  a  very  peculiar  arrangement  They  gave  particu- 
lar names  to  three  days  of  the  month.  The  fiiat  day  waa  called  the  catenas.  In  the  four 
months  of  March.  May,  July,  and  October  the  7th,  and  in  the  others  tbe  Sth,  day  was 
called  the  nones:  and  in  the  four  former  the  rsth,  in  the  rest  the  13th,  day  waa  called  the 
ides.  Tbe  other  days  they  distinguished  in  the  following  manner.  They  counted  from 
the  above-mentioned  days  backwards,  observing  to  reckon  also  the  one  from  which  they 
besan.  Tbus  the  3d  of  March,  according  to  the  Roman  reckoninj;.  would  be  the  jOi  day 
before  the  nones,  which  in,  that  month  fall  upon  the  7th.  The  8th  of  January,  in  which 
month  the  nones  happen  on  the  5th  and  the  ides  on  the  iith,  was  called  the  6th  before 
the  ides  of  January.  Finally,  to  express  any  of  the  days  after  the  ides,  they  reckoned  in 
a  similar  manner  from  the  odends  of  the  following  month.    American  Bncyc.,  Calendar. 
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month  in  law  is  a  lunar  month,  or  twenty-eight  days,  unless  otherwise 
expressed ;C8)  not  only  because  it  is  always  one  uniform  period,  but  because 
it  fells  naturally  into  a  quarterly  division  by  weeks.  Therefore  a  lease  for 
"twelve  months "  is  only  for  forty-eight  weeks;  but  if  it  be  for  " a  twelve- 
month" in  the  singular  number,  it  is  good  for  the  whole  year,(rf)  For 
herein  the  law  recedes  from  its  usual  calculation,  because  the  ambiguity 
between  the  two  methods  of  computation  ceases;  it  being  generally  under- 
stood that  by  the  space  of  time  called  thus,  in  the  singular  number,  a  twelve- 
month, is  meant  the  whole  year,  consisting  of  one  solar  revolution.  In  the 
space  of  a  day  all  the  twenty-four  hours  are  usually  reckoned,  the  law 
generally  rejecting  all  fractious  of  a  day,  in  order  to  avoid  disputes.  (^)(9) 
Therefore,  if  I  am  bound  to  pay  money  on  any  certain  day,  I  discharge  the 
obligation  if  I  pay  it  before  twelve  o'clock  at  night;  after  which  the  following 
day  commences.  ( 10)     But  to  return  to  estates  for  years. 

These  estates  were  originally  granted  to  mere  farmers  or  husbandmen,(ii) 
who  every  year  rendered  some  equivalent  in  money,  provisions,  or  other 
rent,  to  the  lessors  or  landlords;  but,  in  order  to  encourage  them  to  manure 
and  cultivate  the  ground,  they  had  a  permanent  interest  granted  them,  not 
determinable  at  the  will  of  the  lord.     And  yet  their  possession  was  esteemed 

of  so  little  consequence,  that  they  were  rather  considered  as  the 
*I423     bailiff  or  servants  of  the  lord,  who  were  to  *receive  and  account  for 

the  profits  at  a  settled  price,  than  as  having  any  property  of  their 
own.  (12)  And  therefore  they  were  not  allowed  to  have  a  freehold  estate: 
but  their  interest  (such  as  it  was)  vested  after  their  deaths  in  their  executors, 
who  were  to  make  up  the  accounts  of  their  testator  with  the  lord,  and  his 
other  creditors,  and  were  entitled  to  the  stock  upon  the  farm,Ci3)  The 
lessee's  estate  might  also,  by  the  ancient  law,  be  at  any  time  defeated  by  a 
common  recovery  suffered  by  the  tenant  of  the  freehold;(/)  which  anni- 

(<t)  (IRep.«l.  (/)Co.  Utt.«. 

let  Co.  UK.  1*5. 

(8)  In  the  United  States  "  month,"  unless  expressly  stated  otherwise,  usually  means  a 
calendar  month.  So  in  all  mercantile  contracts.  In  New  Vorlc  such  meaning  is  impoaed 
by  statute.  But  the  general  signification  in  statutes  is  said  by  Bouvier  to  be  lunar 
month.  In  some  of  the  states  it  has  been  amslrufd  to  mean,  in  the  statutes,  calendar 
month.  See  Bouvier's  Law  Dictionary,  art  "Month."  Story  Bills  of  Exchange,  IS4, 
397.  Taylor  Landlord  and  Tenant,  63.  Story  Promissory  Notes,  215,  387  (7  ed.  1878). 
Redmond  1/,  Glover,  I  Ga.  Dudley,  107  (1832).  Bartol  v.  Calvert,  ai  Ala.  46  (18.13). 
Lorinei/.  Hailing,  15  N.  Y.  Johnson,  120  (1818).  State  v.  Jacobs,  3  Del.  549.  Harring- 
ton (183s).  Strong  V.  Birchard,  5  Coan.  360,  Day  (1824I.  New  Orleans  v.  Costello.  14 
La-  37  (1859).     Binn'a  Justice,  10  ed.  p,  872, 

19)  "  It  ie  true  that  for  many  purposes  the  law  knows  no  division  of  a  day;  but,  when- 
ever it  becomes  important  for  the  ends  of  justice,  or  in  order  to  decide  upon  conflicting 
interests,  the  law  will  look  into  a  fraction  of  a  day  as  readily  as  into  the  fractions  of  any 
other  unit  of  time.  The  rule  is  purely  one  of  convenience,  which  must  give  way  when- 
ever the  rights  of  parties  tequire  it"  Smith  v.  Jefferson  Co.,  to  Colo.  17.  Denver  v. 
Pearce,  13  Colo.  39a  (1S89).  Benson  V.  Adams,  69  Ind.  354  (1879).  a  Greenleaf's  Cmiae 
on  Real  Prop.  3S1.     Angell  on  Limitations,  46  (6  ed.  1876). 

(to)  1  McKinney's  Justice  (4  ed.)  35.  Hannon  v.  Comstock  Hoise  &  Cattle  Co.,  9 
Mont.  250,  Maddon  (i8ro).     Fox  v.  Abel,  3  Conn.  542  (1818). 

fill  Wood  Landlord  and  Tenant  107  (i  ed.  1884).     Brantly  Personal  Property,  6. 

(12)  "  In  the  United  States  agricultural  leases  are  not  very  common.  The  tenner  is 
usually  proprietor  of  the  acres  which  he  cultivate.'*:  and  rarely  would  one  of  that  clasa  rf 
men  be  tempted  to  take  a  lease  at  all.     .     .     ,     But  mechanics,  men  of  mercantile  and 

Cfessional  pursuits,  and  others  who  swarm  into  the  cities,  very  commonly  take  lands  on 
le,  either  to  occupy  as  homes,  or  for  warehouses  and  stores,  and  for  business  purposes 
generally.  ...  It  may  be  said  that  leases  in  this  country  average  about  five  yean, 
being  frequently  for  a  much  shorter  period,  and  rarely  extending  beyond  ten  years,"  i 
Scbouler's  Pers.  Property,  J  12  (a  ed.  1884). 
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bilated  all  leases  for  years  then  subsisting,  unless  afterwards  renewed  by 
the  recoveror,  whose  title  was  supposed  superior  to  his  by  whom  those  leases 
were  granted. 

While  estates  for  years  were  thus  precarious,  it  is  no  wonder  that  they 
were  usually  very  short,  like  our  modem  leases  upon  rack-rent;  and  indeed 
we  are  told(^)  that  by  the  ancient  law  no  leases  for  more  than  forty  years 
were  allowable,  because  any  longer  possession  (especially  when  given  with- 
out any  livery  declaring  the  nature  and  duration  of  the  estate)  might  tend 
to  defeat  the  inheritance.  ( 14)  Yet  this  law,  if  ever  it  existed,  was  soon 
antiquated;  for  we  may  observe  in  Madox's  collection  of  ancient  instruments, 
some  leases  for  years  of  a  pretty  early  date,  which  considerably  exceed  that 
period:CA)  and  long  terms,  for  three  hundred  years  or  a  thousand,  were 
certainly  in  use  in  the  time  of  Edward  III.,(i)  and  probably  of  Edward 
I.(k)  But  certainly,  when  by  the  statute  21  Hen.  VIII.  c.  15,  the  termor 
(that  is,  he  who  is  entitled  to  the  term  of  years)  was  protected  against  these 
fictitious  recoveries,  and  his  interest  rendered  secure  and  permanent,  long 
terms  began  to  be  more  frequent  than  before;  and  were  afterwards  extensively 
introduced,  being  found  extremely  convenient  for  family  settlements  and 
mortgages:  continuing  subject,  however,  to  the  same  rules  of  succes- 
sion, *and  with  the  same  inferiority  to  freeholds,  as  when  they  were  [*I43 
little  better  than  tenancies  at  the  will  of  the  landJord.(i5) 

Every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by  what- 
ever words  created,  is  an  estate  for  years.(i6)     And  therefore  this  estate  is 

(alMIrroT.  c.  3,  jn.    Co.  Litt  4&,  48.  o'.  Z4B,  lol.  148,  for  fifty  ywn.  7  Edw.  IV. 

(h)  Madoi  FbTmalam  AngHean.  n".  239,  fol.  140.  «)  S2  An.  pi.  S.    Bro.  Abr.  I.  monbnintalor,  t2; 

Demise  for  elgbtT  yean,  xL  Rlc.  II. .  .  .  lUd.  n°.  mnUiMm,  S. 

14&,  lol.  14S,  for  Ifao  like  terni,  ^D.  IISS. .  .  .  Ibid  (t)  Btat.  of  moitnulD,  T  Bdw.  I. 

f  14^  Wood  Landlord  and  Tenant,  459  (i  ed.  1884). 

(15)  It  is  the  duty  of  the  tenant  to  maintain  the  title  of  his  landlord.  Xt  results  from 
the  fealty  which  is  incident  to  every  tenure.  It  is  one  of  the  best-settled  principles  of 
the  law  UiBt  neither  the  tenant,  nor  any  one  claiming  nnder  him  nor  by  collusion  with 
him,  shall  be  permitted  to  controvert  his  landlord's  title.  In  an  action  of  covenant  on 
the  demise,  the  tenant  cannot  plead  ni7  habuit  in  UHementis,  [That  he  holds  nothing 
in  the  tenements;_]  in  an  action  of  ejectment,  he  cannot  set  up  a  title  in  himself  or  an 
outstanding  title  in  another.  If  he  has  acquired  a  better  title  than  the  landlord,  he  is 
bound  to  surrender  the  possession  at  the  termination  of  his  lease,  thoueh  he  may  after- 
wards prosecute  his  better  title.  Rankin  v.  Tenbrook,  6  Watts,  386.  Cooper  v.  Smith, 
8  Watts,  536.  Stewart  v.  Roderick,  4  W.  &  S.  188.  Naglee  v.  Ingeraoll,  7  Batr,  185. 
Jackson  v.  Stewart.  6  Johns.  34.     Chambers  v.  Fleak,  6  Dana,  436. 

There  are  some  exceptions,  however,  to  this  general  principle,  important  to  be  noticed. 
The  rnle  that  a  lessee  cannot  controvert  the  title  of  his  lessor  is  founded  on  the  presump- 
tion of  the  lease  being  taken  without  fraud,  force,  or  illegal  behavior  on  the  part  of  th« 
lessor;  and  wherever  this  is  not  Uie  case  it  does  not  apply.  Hamilton  v.  Marsden,  6 
Binn,  45.  Miller  v.  McBrier,  14  S.  &  R.  383.  So  where  a  person  goes  to  one  in  posses- 
sion, and,  upon  the  false  and  fraudulent  representation  that  he  is  the  true  owner,  induces 
him  to  take  a  lease,  the  tenant  is  not  estopped.  Hall  v.  Benner,  I  Penna.  R.  403.  Gleim 
V.  Rise,  6  Watta,  44.  If  one  who  has  no  nght  comes  and  induces  him  in  possession  to 
become  his  tenant,  it  must  be  by  some  misrepresentation  of  fact  or  law;  and  it  matters 
not  whether  the  deception  practiced  originates  in  voluntary  falsehood  or  in  simple  mis- 
take, for  the  immunity  it  confers  springs  not  so  much  from  the  fraud  of  the  usurper  as 
from  the  wrong  which  the  deception  would  otherwise  work  upon  the  rights  of  the  lessee. 
Hockenbury  v.  Snyder,  3  W.  &  S.  340.     Baskin  v.  Seechrist,  6  Bair,  154. 

Another  class  of  exceptions  to  this  general  principle  is  where  the  tenant  has  a  good 
title,  and  a  stranger  purchases  it  bona  fide  and  receives  possession  without  any  knowledge 
of  the  tenancy.     Dikeman  v.  Parrish,  6  Barr,  310.     Thompson  v.  Clark,  7  Barr,  63. 

And  so  an  exception  exists  when  the  title  of  the  landlord  has  eniired  or  been  divested 
subsequently  to  the  creation  of  the  tenancy.  As,  if  the  landlord  hold  by  a  defeasible 
title  or  by  an  estate  less  than  a  fee,  or  he  sells,  or  his  title  is  divested  by  a  judicial  sale, 
the  tenant  may  attorn  to  the  true  owner.  Jackson  v.  Rowland,  6  Wend.  666.  I,ansford 
V.  Turner,  5,  J.  J.  Marsh,  104.  Kinney  v.  Doe,  8  Blackf.  35a.  Bowser  v.  Bowser,  10 
Humph.  40.— Shabswood. 

(16)  Bright  V.  McOuat,4oInd.  533(1873).      People  c.  Westervelt,  17  Wendell  (N.  Y.) 
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frequently  called  a  term,  terminus,  because  its  duration  or  continuance  is 
bounded,  limited,  and  determined:  for  every  such  estate  must  have  a  certain 
be^naning  and  certain  end.  (/ )  "RxA  id  cerium  est,  quod  artum  reddi p0^$t:(^\i') 
therefore  if  a  man  make  a  !ease(i8)  to  another  for  so  many  years  as  J.  S. 
shall  name,  it  is  a  good  lease  for  yeats;(m)  for  though  it  is  at  present  uncer- 
tain, yet  when  J.  S.  hath  named  the  years,  it  is  then  reduced  to  a  certainty. 
If  no  day  of  commencement  is  named  in  the  creation  of  this  estate,  it  begins 
from  the  making,  or  delivery,  of  the  lease,  (n)  A  lease  for  so  many  years  as 
J.  S.  shall  live,  is  void  from  the  beginning;(c)  for  it  is  neither  certain,  nor 
can  ever  be  reduced  to  a  certainty,  during  the  continuance  of  the  lease.  And 
the  same  doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so  many 
years  as  he  shall  continue  parson  of  Dale;  for  this  is  still  more  uncertain. 
But  a  lease  for  twenty  or  more  years,  if  J.  S.  shall  so  long  live,  or  if  he 
should  so  long  continue  parson,  is  good:(^)  for  there  is  a  certain  period 
fixed,  beyond  which  it  cannot  last;  £ough  it  may  determine  sooner,  on  the 
death  of  J,  S. ,  or  his  ceasing  to  be  parson  there.  ( 19) 

We  have  before  remarked,  and  endeavored  to  assign  the  reason  of,  the 
inferiority  in  which  the  law  places  an  estate  for  years,  when  compared  with 
an  estate  for  life,  or  an  inheritance:  observing,  that  an  estate  for  life,  even 
if  it  be  pur  auier  vie,  is  a  freehold;  but  that  an  estate  for  a  thousand  years  is 
only  a  chattel,  and  reckoned  part  of  the  personal  estate.  (?)(2o)  Hence  it 
follows,  that  a  lease  for  years  may  be  made  to  commence  in  futuro,  though 
a  lease  for  life  cannot.  (21)  As,  if  I  grant  lands  toTitius  to  hcJd 
^144]  from  Michaelmas  next  for  ^twenty  years,  this  is  good;  but  to  hold 
from  Michaelmas  next  for  the  term  of  his  natural  life,  is  void.  For 
no  estate  of  freehold  can  commence  in  futuro ;i_22)  because  it  cannot  be 
created  at  common  law  without  livery  of  seisin,  or  corporal  possession  of  the 
land;  and  corporal  possession  cannot  be  given  of  an  estate  now,  which  is  not 
to  commence  now,  but  hereafter,  (r)  And,  because  no  Uvery  of  seisin  is 
necessary  to  a  lease  for  years,  such  lessee  is  not  said  to  be  seised,  or  to  have 
true  legal  seisin  of  the  lands.  Nor  indeed  does  the  bare  lease  vest  any 
estate  in  the  lessee;  but  only  gives  him  a  right  of  entry  on  the  tenement, 
which  right  is  called  his  interest  in  the  term,  or  interesse  termini:  but  when 
he  has  actually  so  entered,  and  thereby  accepted  the  grant,  the  estate  is 
then,  and  not  before,  vested  in  him,  and  he  is  possessed,  not  properly  of  the 
land,  butof  thetermof  years;(j)  the  possession  or  seisin  of  the /an^  remaining 
still  in  him  who  hath  the  freehold,  (33)  Thus  the  word  &rm  does  not  merely 
signify  the  time  specified  in  the  lease,  but  the  estate  also  and  interest  that 

(I)  Ca  UK.  4B.  (pt  Co.  Utt  46. 

Ini  S  Kep.  IS.  (gj  TOU.  48. 

\n)  Co.  Utt.  46.  <r  j  S  Rsp.  H. 

jo)  lUd.  4S.  <<)  Co.  Litt.  !«. 

I.  (N.  Y.)  396  (1854).     t  Grecnleaf'i  CnuM 

,  . ,  ,  :rt« 

(181  Tn  re  Senate  File  31,  15  Neb.  886  {1889). 
1  Schouler  Pera.  Property,  {  24  (a  ed.  iSa^). 

(19)  I  Schouler  Pers.  Prop.  \  24,  et  seq.  (a  ed.  1S84). 

l3o)  Thornton  v.  Mehring,  117  111.  59(1886). 

(ail  I  Batchelder  V.  Dean,  16  N.  H.  368(1844). 

(aa)  That  is  to  say  no  estate  of  freehold  in  future  can  pass  by  a  commoti  lawronTcy- 
ance,  bnt  deeds  operating  under  the  statate  of  uses,  such  as  bargain  and  sale  covenant  to 
■tand  seised,  or  even  a  devise,  may  give  an  estate  of  freehold,  to  commence  in  futttro. 
See  Savage  v.  Lee,  90  N.  C.  331  (1884).  i  Chitty's  General  Practice,  306.  Wjtnan  v. 
Brown.  JO  Me.  15a  (1863).  1  Schouler  Pers.  Prop.  J  23  (a  ed.  1884).  Wood  Landlord 
and  Tenant,  460  ( i  ed.  i^). 

(a3)Averill  v.  Taylor,  4  Selden,  N,  Y.  5a  (1850).  Hoyt  w.  Dillon,  19  Barb.  65a  N.  Y. 
(iSss).    Lee  v.  Lee,  74  N.  C.  7'  ("876).    Lowry  v.  Steele,  4  Ohio,  171  {i8a9).    Carter  v. 
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passes  by  that  lease;(24)  and  therefore  the  term  may  expire,  during  the 
continuance  of  the  time;  as  by  surrender,  forfeiture,  and  the  like.(25)  For 
which  reason,  if  I  grant  a  lease  to  A.  for  the  term  of  three  years,  and,  after 
the  expiration  of  the  said  term,  to  B,  for  six  years,  and  A.  surrenders  or 
forfeits  his  lease  at  the  end  of  one  year,  B.'s  interest  shall  immediately  take 
effect:  but  if  the  remainder  had  been  to  B.  from  and  after  the  expiration  of 
the  said  three  years,  or  from  and  after  the  expiration  of  the  said  time,  in  this 
case  B.'s  interest  will  not  commence  till  the  time  is  fully  elapsed,  whatever 
may  become  of  A.'s  term.(^)(26) 

Tenant  for  term  of  years  hath  incident  to  and  inseparable  from  his  estate, 
unless  by  special  agreement,  the  same  estovers  which  wt  formerly  oh- 
servedCw)  that  tenant  for  life  was  entitled  to;  that  is  to  say,  house-bote, 
fire-bote,  plough-bote,  and  hay-bote;  (if)  terms  whidi  have  been  already- 
explained  .  {x)  ( 27 ) 

(»)  F*««  m.  iii  Pagegft. 

Woolfork,  71  Md.  987(1889).  WoodBt'.Hnbbell.6Selden(N.V.)488(i853).  i  Sctaonler 
PeM.  Prop.,  J  33  {a  ed.  1884). 

(24)  The  tenn  of  an  ofBce  is  said  to  be  a  fixed  period  prescribed  for  holding  the  office, 
and  is  the  estate  or  interest  which  the  incumbent  has  m  it  State  v.  Ware,  13  Oregon, 
386(1886),  Hargrove  £>.  Miller,  I  Bnsbee  (N.  070(1853). 

(35)  Dunlap  V.  Bullard,  i;i  Mass.  163  (18S1 ).     i  Lomax  Dig.  145. 

(36)  The  term  may  end  by  forfeiture  or  re-entry  for  condition  broken,  either  ezpreas or 
implied.  A  lorfeitnre  may  be  incurred  either  by  a  breach  of  those  conditions  which  are 
always  implied  or  understood  to  be  annexed  to  the  estate,  or  those  which  may  be  agreed 
npon  between  the  parties  and  expressed  in  the  lease.  The  lessor,  having  iht  jus  dis' 
ponendi,  may  annex  whatever  conditions  he  pleases,  provided  they  be  not  lUe^,  unrea- 
sonable,  or  repugnant  to  the  grant  itselt,  and  upon  breach  of  these  conditions  may  avoid 
the  lease.  Any  act  of  the  lessee  by  which  he  disaffirms  or  impugns  the  title  of  his  lessor 
comes  within  the  first  class;  for  to  every  lease  the  law  tacitly  annexes  a  condition  that,  if 
the  lessee  do  any  thing  which  may  affect  the  interest  of  the  lessor,  the  lease  shall  be  void 
and  the  lessor  may  re-enter.  Every  such  act  necessanty  determines  the  relation  of  land> 
Icnil  and  tenant;  since  to  claim  under  another,  and  at  the  same  time  to  controvert  his 
title, — to  affect  to  hold  under  a  lease,  and  at  the  same  time  to  destroy  ihe  interest  out  of 
which  the  lease  arises, — would  be  most  palpable  inconsistency.  So  where  the  tenant 
does  an  act  which  amounts  to  a  disavowal  of  the  title  of  the  lessor,  no  notice  to  quit  it 
necessary;  as  where  the  tenant  has  attorned  to  some  other  person,  or  answered  an  appli- 
cation for  rent  by  saying  that  his  connection  as  tenant  with  the  party  applying  has 
ceased.  In  such  cases  as  the  tenant  sets  his  landlord  at  defiance,  the  landlcou  may  con- 
sider him  either  as  his  tenant  or  as  a  trespasser.  Newman  v.  Rutter,  8  Watts,  si> 
Willison  V.  Watkins,  3  Pet.  49.  Jackson  v.  Vincent,  4  WeniL  633.  Where  there  it  a 
condition  of  re-entry  reserved  in  a  lease  for  non-payment  of  rent,  the  landlord  mnst 
demand  the  precise  amount  due  on  the  day  it  becomes  due,  at  such  a  convenient  time 
before  sunset  that  the  snm  conld  be  counted  and  on  the  most  notorious  part  of  the  land, 
though  it  be  vacant.  McCormick  v.  Conell,  6  8.  &  R.  151.  Jackson  v.  Harrison,  17 
Johna.  66.  Jackson  v.  Kipp.  3  Wend.  330.  Conner  v.  Bradley,  i  How.  U.  S.  an.  Jonea 
V.  Reed,  15  N.  Hamp.  68.— Shabswood. 

(37)  The  tenant  is  bound  to  commit  no  waste,  and  to  make  fair  and  tenantable  repairs, 
such  as  potting  in  windows  or  doors  that  have  been  broken  by  him,  so  as  to  prevent 
waste  and  decay  of  the  premises;  but  not  to  make  substantial  and  lasting  repairs,  such  as 
putting  on  new  roofing.  He  is  not  liable  for  general  repairs;  nor  is  he  compellable  to 
restore  premises  if  burned  down  or  become  ruinous  by  any  other  accident  without  any 
default  on  his  pert.  And  in  all  cases  there  is  an  implied  agreement,  arising  out  of  the 
relation  of  landlord  and  tenant,  to  use  the  premises  in  an  ordinary  and  proper  manner. 
If  a  tenant  chooses  to  put  permanent  repairs  on  the  leased  property  without  the  consent 
of  the  landlord,  he  cannot  charge  them  in  account  with  him.  Long  v.  Fitzsimous,  i  W. 
&  S.  530.  Mumford  v.  Brown,  6  Cowen,  475.  Vai  v.  Weld,  17  Missouri,  333.  But  when 
the  repairs  are  made  with  the  assent  and  by  the  authority  r&  the  landlord,  the  law  is 
Otherwise;  for  in  that  case  the  expense  may  be  thrown  upon  the  landlord, -r- and  that 
without  nny  express  promise  to  pay.  If  it  was  with  his  assent  and  for  his  benefit,  the 
law  will  imply  an  undertaking  to  pay  for  them.  Merely  standing  by  without  objecting 
will  not  suffice:  there  must  be  some  act  and  encouragement  for  the  landlord  to  entitle  the 
tenant  to  charge  the  landlord.     Cornell  v.  Vanaltsdalen,  4  Barr,  364.     City  Conndl  v. 
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*i45]  *With  regard  to  emblements,  or  the  profits  of  lands  sowed  by 
tenant  for  years,  there  is  this  difference  between  him,  and  tenant  fca- 
life:  that  where  the  term  of  tenant  for  years  depends  upon  a  certainty,  as  if 
he  holds  from  midsummer  for  ten  years,  and  in  the  last  year  he  sows  a  crop 
of  com,  and  it  is  not  ripe  and  cut  before  midsummer,  the  end  of  his  term, 
the  landlord  shall  have  it;  for  the  tenant  knew  the  expiration  of  his  term, 
and  therefore  it  was  his  own  folly  to  sow  what  he  could  never  reap  the  profits 
of.(>)  But  where  the  lease  for  years  depends  upon  an  uncertainty:  as, 
upon  the  death  of  a  lessor,  being  himself  only  tenant  for  life,  or  being  a 
husband  seised  in  right  of  his  wife;  or  if  the  term  of  years  be  determinable 
upon  a  life  or  lives;  in  all  these  cases  the  estate  for  years  not  being  certainly 
to  expire  at  a  time  foreknown,  but  merely  by  the  act  of  God,  the  tenant,  or 
his  executors,  shall  have  the  emblements  in  the  same  manner  that  a  tenant 
for  life  or  his  executors  shall  be  entitled  thereto.  iz)(28)  Not  so,  if  it  deter- 
mine by  the  act  of  the  party  himself:  as  if  tenant  for  years  does  any  thing 
that  amounts  to  a  forfeiture;  in  whidi  case  the  emblements  shall  go  to  the 
lessor  and  not  to  the  lessee,  who  hath  determined  his  estate  by  his  own 
de&ult.(<i)C29) 

II,  The  second  species  of  estates  not  freehold  are  estates  at  will.{yi)  An 
estate  at  will  is  where  lands  and  tenements  are  let  by  one  man  to  another,  to 
have  and  to  hold  at  the  will  of  the  lessor;  and  the  tenant  by  force  of  this 
lease  obtains  possession,  (d)  Such  tenant  hath  no  certain  indefeasible  estate, 
nothing  that  can  be  as^gned  by  him  to  any  other;(3i)  because  the  lessor 
may  determine  his  will,  and  put  him  out  whenever  he  pleases.  But  every 
estate  at  will,  is  at  the  will  of  both  parties,  landlord  and  tenant;  so  that 
either  of  them  may  determine  his  will,  and  quit  his  connection  with  the 
other  at  his  own  pleasure,(ir)(3a)  Vet  thismust  be  understood  with 
♦146]  some  restriction.  *For  if  the  tenant  at  will  sows  his  land,  and  the 
landlord,  before  the  com  is  ripe,  or  before  it  is  reaped,  puts  him  out, 
yet  the  tenant  shall  have  the  emblements,  and  free  ingress,  egress,  and 
r^ress,  to  cut>and  carry  away  the  profits. (rf)  And  this  for  the  same  reason 
upon  which  all  the  cases  of  emblements  turn;  viz,  thj  point  of  uncertainty: 
since  the  tenaijt  could  not  possibly  know  when  his  laijdiord  would  determine 
his  will,  and  therefore  cou^  make  no  provision  against  it;  and  having  sown 

(tf)  Un.  IBS.        ■'  (6)  Utt.168.         ,f 

(1)  Co.  Utt.  6*.       '  )c(  Co.  Ult.  68,    " 

(a)  n>ld.  U.  '  (d)  Ibtil.H. 

Hoorhead,  3  Rich.  430.  There  is  no  implied  covenant  or  warranty  on  the  part  of  a  lessot 
of  a  dvelling-house  that  the  premiaeH  are  tenantable.  Ckves  v.  Wllloughby,  7  Hill,  S3. 
Ncidelt  V.  Wales,  16  Missouri,  314.  It  is  implied  from  the  letting  a  farm  for  ^ricaltaral 
pnrpoBes  that  the  tenant  wilt  cultivate  the  landaceoiding  to  the  rules  of  good  husbandly. 
Lewis  V.  Jones,  5  Harris,  aGa. — Shakswood. 

(iS)  I  Bevans  v.  Briscoe,  4  Md.  140  (1816), 

(3^)  What  was  recognized  as  a  good  particular  custom  in  England,  in  Wigglesworth  v. 
Dalhson  el  al.,  i  Dough.  lot,  that  a  tenant,  whether  b;r  petrol  or  deed,  after  the  expiration 
of  his  tenn,  shall  have  the  way-going  crop,  end  the  nght  to  enter,,  cut  and  cany  it  away, 
is  the  common  law  of  Pennsylvania.  Stuttz  v.  Dlchey,  5  Binn.  385,  In  the  nature  of 
the  thing  it  is  reaaonabte  that,  where  a  lease  commences  in  the  spring  of  one  year  and 
ends  in  the  spriug  of  another,  the  tenant  should  have  the  crop  of  winter  grain  sown  by  > 
him  the  autumn  before  the  lease  expired:  otherwise  he  pays  for  the  land  one  whole  year 
without  having  the  benefit  of  a  winter  crop.  It  is  confined,  however,  to  the  winter  grain. 
The  tenant  has  no  right  to  a  crop  of  grain  sown  in  the  spring  before  bis  lease  expires. 
Demi  v.  Bossier,  i  Penna.  R.  334.  The  straw  is  a  constituent  part  of  the  way-going  crop. 
Craig  V.  Dale,  I  W.  &  S.  509.  Iddings  v.  Nagle,  3  W.  &  S.  33.  So  in  New  Jersey.  Van 
Doren  v.  Everitt,  a  South.  460.— Sharswood. 

(30)  Wood  Landlord  and  Tenant,  30  <  1  ed.  1884). 

l3i)Nel9on  v.  State,  57  Miss.  388  (1879).     3  Sheppard'a  Touchstone,  Preston,  384. 

(33)  I  Baih.  Rights  of  Pers.  and  Prop.  595.    Wakeman  v.  Banks,  a  Conn.  453  (1818). 
Wiggins  Ferry  Co.  v.  R.  R.  Co.,  94  III.  93  (1879). 
<io 
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the  land,  which  is  for  the  good  of  the  public,  upon  a  reasonable  presumption, 
the  law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  is  otherwise,  and  upon 
reason  equally  good,  where  the  tenant  himself  determines  the  will;  for  id 
this  case  the  landlord  shall  have  the  profits  of  the  land.  (<')(33) 

What  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on  either 
side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But  it  is  now, 
I  think,  settled,  Uiat  (besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer;  which  must  either  be  made 
upon  the  land,(y)  or  notice  must  be  given  to  the  lesseeX^)  the  exertion  of 
any  act  of  ownership  by  the  lessor,  as  entering  upon  the  premises  and  cutting 
timber, (A)  taking  a  distress  for  rent  and  impounding  It  thereon, (1)  or  making 
a  feoffment,  or  lease  for  years  of  the  land  to  commence  immediately  ;(^X34) 
any  act  of  desertion  by  tiie  lessee,  as  assigning  his  estate  to  another,(35)  or 
committing  waste,  which  is  an  act  inconsistent  with  such  a  tenure;(/)  or, 
which  is  instar  i>mnium,(26)  the  death  or  outlawry  of  either  lessor  or  lessee; 
im)  puts  an  end  to  or  determines  the  estate  at  will. 

The  law  is  however  careful,  that  no  sudden  determination  of  the  will  Iqr 
one  party  shall  tend  to  the  manifest  and  unforeseen  prejudice  of  the 
other.  This  appears  in  the  case  of  ^emblements  before  mentioned;  ["'147 
and,  by  a  parity  of  reason,  the  lessee,  after  the  determination  of  the 
lessor's  will,  shall  have  reasonable  ingress  and  egress  to  fetch  away  his  goods 
and  utensils. (m)(37)  And  if  rent  be  payable  quarterly,  or  half-yearly,  and 
the  lessee  determines  the  will,  the  rent  shall  be  paid  to  the  end  of  the  current 
quarter  or  half  year.((i)  And  upon  the  same  principle,  courts  of  law  have 
of  late  years  leaned  as  much  as  possible  against  construing  demises,  where 
no  certain  term  is  mentioned,  to  be  tenancies  at  will;  but  have  rather  held 
them  to  be  tenancies  from  year  to  year  so  long  as  both  parties  please,  espe- 
cially where  an  annual  rent  is  reserved:(38)  in  which  case  they  will  not 

le\  Co,  Lttt.  ».  ft)  1  RolL  A^br.  8S0.    I  Lev.  88. 


,.,  Co.  UK.  St. 

n)  5  Rep.  US.    Co.  Utt  57,  fli. 

n)  Lltt.  {  6tL 

ojat"- ■"    ■ 


0  Balk.  at.   1  atd.  s». 


{33)  Smith's  Land,  and  Ten.  54. 

(34)Eelly  v.  Woite,  53  Mass.  303  (1647).  Rockwell  v.  Bradley,,  i  Conn.  13  (iSt6). 
E^leston  v.  N.  Y.  8l  Harlem  H.  R.  Co..  35  Barb.  168  (1859).  '■ 

(35)jBckson  v.  Hughes,  i  Blackford,  Ind.  416  (1816). 

A  general  lease  for  an  indefinite  period  of  time  is  now  held  to  be  a  lease  for  years, 
provided  a  fixed  rent  be  retained.  Leslie  v.  Randolph,  4  Rawl,  Pa.  II6  { 1834).  Jackaon 
V.  Bryan,  i  Johnson,  N.  Y.  325  (r8o6). 

A  parol  lease  for  more  than  three  years,  being  void  at  common  law,  is  construed  to  be 
a  lease  for  jeais.     Strong  v.  Crosby,  ai  Conn.  398  (1851). 

"  A  lease  at  will  being  now  considered  a  lease  from  year  to  year,"  cannot  be  vacated 
without  half  a  year's  notice  to  quit.— Christiah.  Den  v.  Drake,  3  N.  J.  530,  Green 
(1835). 

The  reservation  of  rent,  ap  an  czponenl  of  the  relation  existing  tretween  Iqj^dlord  and 
tenant,  was  the  leading  circumstance  upon  which  leases  for  nncertain  terms,,  were  held 
to  be  leases  from  year  to  year.  Den  v.  Drake,  3N.  J.  Green,  531  (1835).  Cnmer  v. 
Perley,  34  N.  H.  aig,  323  (fSs"). 

136^  [An  equivalent  ofatl.]  Cody  v.  Quarterman,  la  Ga.  401  (1853). 

(37)  "  Yet  if  the  entry  be  accompanied  by  violence  to  the  owner  of  the  property,  it 
becomes  a,  trespass  a6  initio,  [From  the  beginning]  and  an  action  will  lie  iof.  the  damage 
resulting  therefrom."  3  Waterma.n  on  Trespass,  414.  3  Story  on  Contracts,  458  (^ed.). 
Daniels  v.  Brown,  34  N.  H.  454-458  (1857). 

(38)  A  tenancy  from  year  to  year  is  where  tenements  are  eipressly  or  impliedly  demised 
by  the  landlord  to  the  tenant  to  hold  from  year  to  year,  30  long  as  the  parties  shall  respec- 
■ — 1..  »i„.u.  gflj  there  could  not  t>e  such  a  tenancy  determinable  o-^-  "*  **""  — '"  "'  **— 

len  it  would  operate  as  a  tenancy  for  his  life,  which  was  n 

,     ,  feoflinent  or  other  deed.     8  East,  167.     What  was  fom 

tenancy  at  will  has,  in  modem  times,  been  construed  to  be  a  tenancy  from  year  to  year; 
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suffer  either  party  to  determine  the  tenancy  even  at  the  end  of  the  year, 
without  reasonable  notice  to  the  other,  which  is  generally  understood  to  be 
six  months.  (/)(39) 

There  is  one  spedesof  estates  at  will  that  deserves  a  more  particular  regard 
than  any  other;  and  that  is,  an  estate  held  by  copy  of  court-roll;  or,  as  we 
usually  call  it,  a  copyhold  estate.  This,  as  was  before  observed,  (y)  was  in  its 
original  and  foundation  nothing  better  than  a  mere  estate  at  will.  But,  the 
kindness  and  indulgence  of  successive  lords  of  manors  having  permitted  these 
estates  to  be  enjoyed  by  the  tenants  and  their  heirs,  according  to  particular 
customs  established  in  their  respective  districts;  therefore,  though  they  still 
are  held  at  the  will  of  the  lord,  and  so  are  in  general  expressed  in  the  court- 
rolls  to  be,  yet  that  will  is  qualified,  restrained,  and  limited,  to  be  exerted 
according  to  the  custom  of  the  manor.  This  custom,  being  suffered  to  grow 
up  by  the  lord,  is  looked  upon  as  the  evidence  and  interpreter  of  his  will:  his 
will  is  no  longer  arbitrary  and  precarious;  but  fixed  and  ascertained  by  the 
custom  to  be  the  same,  and  00  other,  that  has  time  out  of  mind  been  exer- 
cised and  declared  by  his  ancestors,  A  copyhold  tenant  is  therefore  now 
full  as  properly  a  tenant  by  the  custom  as  a  tenant  at  will;  the  custom 
*I48]  *  having  arisen  fi'om  a  series  of  uniform  wills.  And  therefore  it  is 
rightly  observed  by  Calthorpe,  (r)  that  ' '  copyholders  and  customary 
tenants  differ  not  so  much  in  nature  as  in  name;  for  although  some  be  called 
cc^yholders,  some  customary,  some  tenants  by  the  virge,  some  base  tenants, 
some  bond  tenants,  and  some  by  one  name  and  some  by  another,  yet  do  they 
all  agree  in  substance  and  kind  of  tenure;  all  the  said  lands  are  holden  in 
one  general  kind,  that  is,  by  custom  and  continuance  of  time;  and  the  diver- 
sity of  their  names  doth  not  alter  the  nature  of  their  tenure. ' ' 

Almost  every  copyhold  tenant  being  therefore  thus  tenant  at  the  will  of 
the  lord  according  to  the  custom  of  the  manor;  which  customs  differ  as  much 
as  the  humor  and  temper  of  the  respective  ancient  lords,  (from  whence  we 
may  account  for  their  great  variety, )  such  tenant,  I  say,  may  have,  so  far  as 
the  custom  warrants,  any  other  of  the  estates  or  quantities  of  interest,  which 
we  have  hitherto  considered,  or  may  hereafter  consider,  and  hold  them  united 
with  this  customary  estate  at  will.  A  copyholder  may,  in  many  manors,  be 
tenant  in  fee-simple,  in  fee-tail,  for  life,  by  the  curtesy,  in  dower,,  for  years, 

(p)  Till*  kind  of  leue  wu  In  use  u  long  aio  u      Hen.  Vtll.  \h,  U. 
the  i«^  or  HentT  VT .  .  «      _ 


and  from  a  general  occupation  such  a  tenancj'  will  be  inferred,  unless  a  contrary  intent 
appear.  3  Burr.  1609.  i  T.  R.  163.  3  T.  R.  16.  8  T.  R.  3.  And  so,  in  the  coses  in 
wliich  the  statute  against  frauds  (19  Car,  II.  c.  3)  declares  that  the  letting  ahatl  only  have 
the  effect  of  an  estate  at  will,  it  operates  as  a  tenancy  from  year  to  year.  8  T.  R.  3.  5 
T.  R.  471.  So,  where  rent  is  received  b^  a  landlord,  that  raises  an  implied  tenancy  from 
yew  to  year,  though  the  tenant  was  originally  let  in  under  an  invalid  lease.  3  Bast,  431. 
So,  if  a  tenant  bold  over  by  consent  after  the  expiration  of  a  lease,  he  becomes  tenant 
from  year  to  year,  (5  Esp.  R.  173.)  even  where  the  lease  was  determined  by  the  death  of 
the  lessor  tenant  for  life  in  the  middle  of  a  year,     t  H.  B.  97. 

But  if  tlie  circumstances  of  the  case  clearly  preclude  the  construction  in  favor  of  sndi 
a  tenancy,  it  will  not  exist;  as  where  a  party  let  a  shed  to  another  for  ao  long  as  both 
parties  should  like,  on  an  agreement  that  the  tenant  should  convert  it  into  a  stable,  and 
the  defendant  should  have  all  the  dung  for  a  compensation,  there  being  no  reservation 
referable  to  any  aliquot  part  of  a  year,  mis  was  constmed  to  be  an  estate  at  will.  4Tannt. 
tsS.  And  it  must  by  no  means  be  understood  that  a  strict  tenancy  at  will  cannot  exist 
at  the  present  day;  for  it  may  clearly  be  created  by  the  express  will  of  the  parties.  Id. 
Ibid.  5  B.  &  A.  604.  I  Dowl.  &  R.  373.  So,  under  an  agreement  that  the  tenant  shall 
always  be  subject  to  quit  at  three  months'  notice,  he  is  not  tenant  from  year  to  year,  but 
from  qnaiter  to  quarter.     3  Camp.  510.— ChitTY. 

(39)  Den  v.  Drake,  3  N.  J.  518,  Green  (1834).  Cooke  v.  Ndlson,  i  Bright.  Pa.,  467. 
It  IB  clearly  established  that  in  a  tenancy  from  year  to  year,  the  landlord,  in  order  to 
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at  sufieraoce,  or  on  condition:  subject,  however,  to  be  deprived  of  these 
estates  upon  the  concurrence  of  those  circumstances  which  the  will  of  the 
lord,  promulgated  by  immemorial  custom,  has  declared  to  be  a  forfeiture,  or 
absolute  determination,  of  those  interests;  as  in  some  manors  the  want  of 
issue-male,  in  others  the  cutting  down  timber,  the  non-payment  of  a  fine, 
and  the  like.  Yet  none  of  these  interests  amount  to  a  freehold;  for  the  free- 
hold of  the  whole  manor  abides  always  in  the  lord  only,  ( ;)  who  hath  granted 
out  the  use  and  occupation,  but  not  the  corporal  seisin  or  true  legal  posses- 
sion, of  certain  parcels  thereof,  to  these  his  customary  tenants  at  will. 

The  reason  of  originally  granting  out  this  complicated  kind  of  interest,  so 
that  the  same  man  shall,  with  regard  to  the  same  land,  be  at  one  and 
the  same  time  tenant  in  fee-*simple  and  also  tenant  at  the  lord's  will,  C*i49 
seems  to  have  arisen  from  the  nature  of  vitlenage  tenure;  in  which  a 
grant  of  any  estate  of  freehold,  or  even  for  years  absolutely,  was  an  imme- 
diate enfranchisement  of  the  villein.  (/)  The  lords  therefore,  though  they 
were  willing  to  enlarge  the  interest  of  their  villeins,  by  granting  them  estates 
which  might  endure  fortbeir  lives,  or  sometimes  be  descendible  to  their  issue, 
yet,  not  caring  to  manumit  them  entirely,  might  probably  scruple  to  grant 
them  any  absolute  freeh<dd;  and  for  that  reason  it  seems  to  have  been  con- 
trived, that  a  power  of  resumption  at  the  will  of  the  lord  should  be  annexed 
to  these  grants,  whereby  the  tenants  were  still  kept  in  a  state  of  villeiiagCi 
and  no  freehold  at  all  was  conveyed  to  them  in  their  respective  lands:  and  of 
course,  as  the  freehold  of  all  lands  must  necessarily  rest  and  abide  some- 
where, the  law  supposed  it  still  to  continue  and  remain  in  the  lord.  After- 
wards, when  these  villeins  became  modem  copyholders,  and  had  acquired  by 
custom  a  sure  and  indefeasible  estate  in  their  lands,  on  performing  their 
usual  services,  but  yet  continued  to  be  styled  in  their  admissions  tenants  at 
the  will  of  the  lord, — ^the  law  still  supposed  it  an  absurdity  to  allow,  that 
such  as  were  thus  nominally  tenants  at  will  could  have  any  freehold  interest; 
and  therefore  continued  and  now  continues  to  determine,  that  the  freehold 
of  lands  so  holden  abides  in  the  lord  of  the  manor,  and  not  in  the  tenant;  for 
though  he  really  holds  to  him  and  his  heirs  forever,  yet  he  is  also  said  to 
hold  at  another's  will.  But  with  regard  to  certain  other  copyholders  of  fi'ee 
or  privileged  tenure,  which  are  derived  from  the  ancient  tenants  in  villein- 
socage,(u)  and  are  not  said  to  hold  at  the  will  of  the  lord,  but  only  according 
(u)  See  pesi  W,  etc 


convenience  for  thG  nUe.  Otherwise  a  tenant  ejected  without  notice  at  Cie  first  of  April 
would  be  left  destitute  of  a  home  and  a  means  of  earning  a  livelihood  antil  the  ensuing 
first  of  April;  and  on  the  other  hand,  the  landlord  whose  farm  is  deserted  by  the  tenant, 
would  aimer  the  inconvenience  and  loss  of  having  his  property  unoccupied  until  the 
regular  time  of  letting  comes  around  again.  Ibid.  465.  A  tenant  at  will,  at  sufferance, 
however,  or  a  mortgagor  in  possession  by  license  frain  the  mortgagee,  are  not  entitled  to 
notice  to  qnit  in  the  usual  acceptation  of  the  term.  Wakeman  v.  Banks.  3  Conn.  4^3 
(1818.)  A  tenant  having  begun  his  year  under  the  lease,  cannot  be  ejected,  even  by  a  six 
months'  notice,  before  the  end  of  the  year.  Bona  f.  Black,  1  Bmn.  Pa.,  334  (1808). 
Pshnestock  v.  Faustenaur,  sS.  &R.  I74{i8i9).  If;  however,  the  lease  is  determinable  at 
a  particular  period,  or  at  the  occurrence  of  a  certain  event,  no  notice  to  quit  is  necessary. 
As  to  the  case  of  lodgings,  that  depends  on  a  particular  contract,  and  is  an  exception  to 
the  general  rale,  the  parties  being  governed  by  the  agreement  made.  See  i  T.  R.  161;  i 
E^.  Rep.  ^;  Adams,  134;  3  B.  &C.  90.  Bedford  v.  McBlheron,  3  S.  &  R.  5a  Evans 
V.  Hastings,  9  Barr,  373.  Dnrell  v.  Johnson,  17  Pick.  363.  Allen  v.  Jaquiah,  ai  Wend. 
63S. 

A  tenant  who  controverts  the  title  of  his  landlord,  is  not  entitled  to  notice,  and  cannot 
■et  up  the  ladt  of  it  as  a  defence  against  ejectment.  Rockwell  v.  Bradley,  2  Conn.  11 
<i8i6). 

Book  IJ.— 10.  613 


>v  Google 


I49-I50  OF  THE  RIGHTS  [Book  n 

to  the  cuslom  of  ike  manor,  there  is  no  such  absurdity  in  allowing  them  to  be 
capable  of  enjoying  a  freehold  interest:  and  therefore  the  law  doth  not  sup- 
pose the  freehold  of  such  lands  to  rest  in  the  lord  to  whom  they  are  holden. 
but  in  the  tenants  themselves;  (i')  who  are  sometimes  called  customary  free- 
holders, being  allowed  to  have  a  fireehold  interest,  though  not  a  freehold 

tenure.{i,o) 
*i5o]         *However,  in  common  cases,  copyhold  estates  are  still  ranked  (for 

the  reasons  above  mentioned)  among  tenancies  at  will;  thot^h 
custom,  which  is  the  life  of  the  common  law,  has  established  a  permanent 
proper^  in  the  copyholders,  who  were  formerly  nothing  better  than  bond- 
men, equal  to  that  of  the  lord  himself,  in  the  tenements  holden  of  the 
manor;  nay,  sometimes  even  superior;  for  we  may  now  look  upon  a  copy- 
holder of  inheritance,  with  a  fine  certain,  to  be  little  inferior  to  an  absolute 
freeholder  in  point  of  interest,  and  in  other  respects,  particularly  in  the  clear- 
ness and  security  of  his  title,  to  be  frequently  in  a  better  situation. (41) 

III,  An  estate  at  sufferance  is  where  one  comes  into  possession  of  land  by 

lawful  title,  but  keeps  it  afterwards  without  any  title  at  all.(42)     As  if  a 

man  takes  a  lease  for  a  year,  and  after  a  year  is  expired  continues  to  hcdd 

the  premises  without  any  fresh  leave  from  the  owner  of  the  estate.     Or,  if  a 

(T)  ?IU.  Abr.  tit  tanrae:  glO.aittan.    12 B 


(40)  Allen  V.  Carpenter,  15  Mitch.  ^  ( 1866).  Major  of  Basingstoke  v.  Lord  Bolton,  i 
DreweyaCh.  Rep.  293  (183a).     Merwm  v.  Camp,  3  Conn.  44  (1819). 

(41)  Copyhold  or  customaiy  tenure  may  be  put  an  end  to  by  a  grant  from  the  loid  of 
the  freehold  or  of  his  sei^onal  rights.  This  is  called  enfranchisement,  and  the  tenant 
by  this  means  become  seised  in  common  socage  of  the  lands,  which  be  thenceforth  holds 
as  tenant  to  the  superior  lord  of  whom  the  lord  held  before  the  grant.  If  again  copyhold 
and  freehold  titles  become  united  in  one  person,  extinguishment  takes  place,  the  copy- 
bold  interest  merging  and  becoming  extinguished  in  the  superior  one.  Formerly  the 
granting  of  enfranchisement  to  a  tenant  was  entirely  within  the  breast  of  the  lord,  and 
Uie  tenant  had  no  means  of  obtaining  an  alteration  in  his  tenure.  Where  the  fine  im- 
posed by  the  lord  upon  the  change  of  a  tenant  is  arbitraiy  instead  of  certain,  the  poEi- 
tion  of  the  copyholder  is  a  very  disadvantageousone^and  the  legislature  has  of  late  years 
been  disposed  to  look  upon  the  impediments  thus  opposed  to  the  free  alienation  of  unds 
as  a  public  grievance.  Accordingly,  several  acts  have  been  passed  during  the  present 
reign  (Victoria)  with  the  object  of  facilitating  enfranchisement,  the  last  of  which  (15 
&  16  Vict.  C.  5t )  has  enabled  tenants  to  compel  the  lord  to  grant  enfranchisement  and 
the  lord,  if  he  pleases,  to  compel  tenants  to  accept  it, — in  eiuer  case,  on  terms  which  in 
case  of  dispute  are  fixed  by  the  commissioners  appiointed  for  this  purpose  by  thestatute. 
— Kkrk. 

(43)  If  an  estate  is  leased  to  a  man  and  bis  wife  to  be  held  during  the  lives  of  both, 
and  one  remains  in  possession  after  the  death  of  the  other,  he  is  a  tenant  by  sufferance. 
Livingstone  v.  Tanner,  11  Barb.  N.  Y.  484  (1851).  If  a  man  sell  his  estate,  promising  to 
give  possession  upon  a  certain  day,  and  holds  after  the  time  stipulated,  he  becomes  a 
tenant  by  sufferance.  Hyatt  f.  Wood,  4  Johnson,  156  N.V.  (1809).  A  continuance  in  po»- 
aession  by  the  grantor  after  a  grant,  must  be  presumed  to  be  by  the  tacit  consent  of  Vat 
grantees,  and  therefore  not  tortious,  consequently  trespass  cannot  be  maintained  against 
Eim  until  after  entry  or  notice  to  quit.  Keay  v.  Goodwin,  16  Mass.  4  (1819).  Sims  v. 
Humphrey,4N.Y.  Denio,  188(1847).  Allenv.  Carpenter,  15  Mich.  41  (1866).  Thetenant, 
however,  is  not  a  trespasser,  unless  he  attempts  to  retain  possession  after  entry  by  the 
owner.  Tiedeman  on  Real  Property,  3  ed.  189.  A  tenant  by  the  month  who  remains  in 
possession  of  the  premises  after  his  term  has  expired,  holds  by  the  laches  of  his  land- 
lord, and  at  common  law  is  entitled  to  no  notice  to  quit.  Anderson  v,  Brewster,  44  Ohio, 
580  (1886).  A  tenant  by  sufferance,  being  not  by  the  consent,  but  by  the  laches  of  the 
owner,  it  follows  that  there  can  be  no  tenancy  by  sulTerance  where  there  has  been  no 
laches.  Moore  f.  Morrow,  a8  Cal.  554  (1865).  A  tenant  by  sufferance  is  not,  bv  the  com- 
mon law,  liable  for  rent,  as  he  holds  by  reason  of  the  laches  of  the  owner,  ancT  the  latter 
has  a  right  to  enter  and  terminate  the  tenancy  at  any  time.  Hogsett  v.  Ellis,  17  Mich. 
36S(l8t5).  Jackson  f.  Caimes,  20  N.  Y.Johnson  305(1823).  Williams  v.  Snidow,  4  Leig^, 
Va.  18  (1833).  Hauithursti'.  Somers,  38 Cal.  563(1869).  Rowan  p.  Lytle,  il  Wendell.  N. 
Y.  619  (1834).  Wood,  Landlord  and  Tenant,  la  (i  ed.  1884).  Taylor,  Landlord  and 
Tenant,  53.    3  Waterman  on  Trespass,  431. 
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man  maketh  a  lease  at  will  and  dies,  the  estate  at  will  is  thereby  determined: 
but  if  the  tenant  contioueth  possession,  he  is  tenant  at  suflerance.(a')(43) 
But  no  man  can  be  tenant  at  sufierance  against  the  king,  to  whom  no  laches, 
or  neglect  in  not  entering  and  ousting  the  tenant,  is  ever  imputed  by  law; 
but  his  tenant,  so  holding  over,  is  considered  as  an  absolute  intruder.  (;ir) 
But,  in  the  case  of  a  subject,  this  estate  may  be  destroyed  whenever  the  true 
owner  shall  make  an  actual  entry  on  the  lands  and  oust  the  tenant:  for, 
before  entry,  be  cannot  maintain  an  action  of  trespass  against  the  tenant  by 
sufferance,  as  he  might  against  a  stranger:(^)  and  the  reason  is,  because 
the  tenant  being  once  in  by  a  lawful  title,  the  law  (which  presumes  no  wrong 
in  any  man)  will  suppose  him  to  continue  upon  a  title  equally  lawful;  unless 
the  owner  of  the  land  by  some  public  and  avowed  act,  such  as  entry  is,  will 
declare  his  continuance  to  be  tortious,  or,  in  common  language,  wrong- 
ftil.(44) 

''^hus  stands  the  law  with  regard  to  tenants  by  sufferance,  and     [^151 
landlords  are  obliged  in  these  cases  to  make  formal  entries  upon  their 
lands, (?)  and  recover  possession  by  tbe  legal  process  of  ejectment; (45)  and 
at  the  utmost,  by  the  common  law,  the  tenant  was  bound  to  account  for  the 
profits  of  the  land  so  by  him  detained.     But  now,  by  the  statute  4  Geo.  II. 

(u)  Co.  Utt  SI.  (y)  Co.  Lilt.  ST. 

ID  IbhL  (I)  e  Hod.  SM. 

(43)  A  mortgagor  whoissnfifered  to  continue  in  possesraonti^  the  mortgagee  is  a  tenant 
at  sufferance.  5  B.  &  A.  604.  So  a  person  who  has  been  let  into  pcsaession  under  an 
agreement  for  a  teaae,  and  from  whom  the  landlord  has  not  received  rent;  for  he,  having 
no  legal  interest,  may,  after  demand,  be  evicted  by  the  landlord,  (z  Taunt.  148;)  though 
it  would  be  otherwise  if  rent  were  received,  which  would  afford  evidence  of  a  tenancy 
from  year  to  year.  13  East,  19.  So,  if  a  purehaser  be  let  into  possession  before  convey- 
ance of  the  legal  interest,  be  is  a  mere  tenant  at  enfferance,  and  may  be  evicted  after  de- 
mand of  the  possession.    3  Camp.  8.     13  East,  3 10.     3M.  &S.  8. 

Lord  Coke  tells  as  (in  3  Instit.  134)  this  diversity  is  to  be  observed:  that  where  a  man 
conieth  to  a  particular  estate  by  the  act  of  the  party,  there,  if  he  hold  over,  he  is  a  tenant 
at  sufferance;  but  where  he  cometh  to  the  particnlai  estate  by  act  of  law,  as  a  guardian, 
for  JDBtance,  there,  if  he  hold  over,  he  is  no  tenant  at  sufferance,  but  an  abator.  The 
same  doctrine  is  laid  down  in  i  Inst.  171. 

Formerly  tenants  at  sufferance  were  not  liable  to  pay  any  rent  for  the  lands,  because 
it  was  the  folly  of  the  owners  to  suflier  them  to  continue  in  possession  after  the  determi- 
nation of  their  rightful  estate.  Pinch's  case,  a  Leon,  143. — Chitty.  Russell  v.  Pabyan, 
^  N.  H.  3iS,  333  ( 1S36).  Between  the  two  parties  to  a  mortgage  there  is  a  privity,  and 
if  the  mortgagor  remains  in  possesston.  it  is  a  fair  inference  that  he  does  so  by  sufferance 
of  the  mortgagee.  But  if  the  mortgagor  lease  hisclaim,  there  is  no  privity  between  the 
leasee  and  the  mortgagee,  and  the  very  act  by  which  he  claims  to  possess  the  mortgaged 
estate,  that  is  the  leaae  of  the  mortgagor,  terminates  the  estate  and  rendersthe  pretended 
leasee  a  wrongdoer.  "  A  mortgagoria  no  more  than  atenantat  sufferance,  not  entitled 
to  notice  to  quit,  and  one  tenant  at  snfferance  cannot  make  another."  Rockwell  v. 
Bradly,  a  Conn.  16  ((8i6). 

(44)  Jackson  v.  Caimes,  ao  N.  Y.  306,  Johnson  (1832).  Eeay  v.  Goodwin,  16  Mass.  4 
(1819).  Williams  v.  Snidow.  4  Leigh,  Va,  19  (1833.)  Rowan  v.  Lytle,  11  Wend.  N.  Y. 
619  (1634).  Livingston  v.  Tannor,  a  Keman  (N.  Y.)  69  (1856).  Russell  v.  Fabyan, 
34  N.  H.  318,  3a4  (18^6).  In  case  of  the  death  of  the  lessor,  however,  whether  the 
tenant  is  tenant  at  will  or  by  sufferance,  the  heirs  have  a  right  of  entry.  Camp  v. 
Camp,  5  Conn.  303  ( i8a4). 

(45)  It  has  been  a  generally-received  notion,  that  if  a  tenant  for  a  term,  from  year  to 
year,  at  will,  or  at  sufferance,  hold  over,  and  do  not  quit  on  request,  the  landlord  ia  put 
to  his  action  of  ejectment,  and  cannot  take  possession.  But  see  7  T,  R.  431,  i  Price  Rep. 
CI-     I  Bin^h.  Rep   158.     6  Taunt  aoa-7;  from  which  it  appears  that  if  the  landlord  can 

possession  without  committing  a  breach  of  the  peace,  be  may  do  so;  and,  indeed,  if 
were  to  occasion  a  breach  of  the  peace,  and  be  liable  to  be  indicted  for  a  forcible 
entnr,  still,  he  would  have  a  defence  to  any  action  at  the  suit  of  the  party  wrongfully 
holding  over,  because  the  plea  of  libenim  tenementum,  or  other  title,  in  the  lessor,  would 
necessarily  be  pleaded  in  bar.  Therefore  a  person  who  wrongfully  holds  over  cannot 
distrein  the  cattle  of  the  landlord  put  on  the  premises  (7  T.  R.  471,}  or  sue  him  in  tiespasa 
for  his  entry.  I  Bingb.  Rep.  158.— Chitty. 
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c.  23,  in  case  any  tenant  for  life  or  years,  or  other  person  claiming  under  or 
by  collusion  wii  such  tenant,  shall  wilfully  hold  over  after  the  determina- 
tion of  the  term,  and  demand  made  and  notice  in  writing  given,  by  him  to 
whom  the  remainder  or  reversion  of  the  premises  shall  belong,  for  delivering 
the  possession  thereof;  such  person,  so  holding  over  or  keeping  the  other  out 
of  possession,  shall  pay  for  the  time  he  detains  the  lands,  at  the  rate  of 
double  their  yearly  value.  And,  by  statute  11  Geo.  II.  c.  19,  in  case  any 
tenant,  having  power  to  determine  his  lease,  shall  give  notice  of  his  intention 
to  quit  the  premises,  and  shall  not  deliver  up  the  possession  at  the  time  con- 
tained in  such  notice,  he  shall  thenceforth  pay  double  the  former  rent,  ibi 
such  time  as  he  continues  in  possession.  These  statutes  have  almost  put  an 
end  to  the  practice  of  tenancy  by  sufferance,  unless  with  the  tadt  consent  of 
the  owner  of  the  tenement.(46) 


CHAPTER  X. 

OF  ESTATES  UPON  CONDITION. 

Bbsidbs  the  several  divisions  of  estates,  in  point  of  interest,  which  we 
have  considered  in  the  three  preceding  chapters,  there  is  also  another  species 
still  remaining,  which  is  call«]  an  estate  upon  condition.-^  i )  being  such  whose 
existence  depends  upon  the  happening  or  not  happening  of  some  uncertain 

(46)  A  more  summary  proceeding  still  is  ^ven  by  statute  I  &  a  Vict.  c.  74,  wbcre 
poaaesdon  is  unlawfully  held  over  imer  the  detenninatiou  of  the  tenancy,  where  there  is 
no  rent,  or  where  the  rent  does  not  exceed  3ol.  a  year.  In  such  cases  the  landlord  may 
give  the  tenant  or  occupier  notice  of  his  intention  to  proceed  to  recover  posMSsion 
nnder  the  authority  of  the  act;  and  if  the  tenant  does  not  appear,  or  fails  to  snow  cause 
why  he  does  not  give  poaaession,  two  justices  of  the  peace,  acting  for  the  district,  may 
iasne  a  wammt  under  their  hands  and  seals,  directing  the  constables  to  give  the  landlord 
possession.  And  now,  by  statute  9  &  10  Vict  c.  94,  s.  133,  so  soon  as  the  term  and 
interest  of  the  tenant  of  any  bouse  or  land  where  ttae  value  of  the  premises  or  the  rent 
did  not  exceed  50/-  per  annum,  and  on  which  no  fine  had  been  paid,  shall  have  ended,  or 
be  duly  determined  by  a  legal  notice  to  quit,  and  the  tenant  shall  refuse  to  quit,  the 
landlord  may  enter  a  plaint  in  the  county  court  and  obtain  possession  through  a  bailiff 


n  accordingly.— 


(i)  As  to  things  executed  (b  conveyance  of  lands,  for  instance,)  a  condition,  to  be  valid 
must  be  created  and  annexed  to  the  estate  at  the  time  that  it  is  made,  not  subsequently: 
the  condition  may,  indeed,  be  contained  in  a  separate  instrument,  but  then  that  mutt 
be  sealed  and  delivered  at  the  same  time  with  the  principal  deed.  Co.  Litt.  ^36,  b.  Touch. 
136.  As  to  things  executory,  (such  as  rents,  annuities,  etc.^  a  grant  of  them  may  be 
restrained  by  a  condition  created  after  the  execution  of  such  grant.  Co.  Litt  337,  a. 
Littleton  (in  his  338th  and  three  following  sections)  says,  divers  words  there  be,  wtuch, 
by  virtue  of  themselves,  make  estates  upon  condition.  Not  only  the  expresa  words 
*  upon  condition,"  but  also  the  words  "provided  always,"  or  "so  that,"  will  make  a 
feoninent  or  deed  conditional.  And  again,  (in  his  33iBt  section,)  be  says,  the  words  "if 
It  happen  "  will  make  a  condition  in  a  deed,  provided  &  power  of  entry  is  added.  With- 
out the  reservation  of  such  a  power,  the  words  "  if  it  happen  "  will  not  alone,  and  by 
their  own  force,  make  a  good  condition.  This  distinction  is  also  noticed  in  Shep.  Touch. 
131,  where  it  is  also  laid  down  that  although  the  words  "proviso,"  "so  that,"  and  "ou 
condition  "  are  the  most  proper  words  to  make  a  condition,  yet  they  have  not  always 
that  effect,  but  frequently  serve  for  other  purposes:  sometimes  they  opeiate  as  a  qualifii^ 
tion  or  limitation,  sometimes  as  a  covenant  And  when  inserted  among  the  covenants  in 
a  deed,  they  operate  as  a  condition  only  when  attended  by  the  following  circumstances:— 
lat.  When  the  clause  wherein  they  are  found  in  a  substantive  one,  having  no  dependence 
npon  any  other  sentence  in  the  deed,  or  rather,  perhaps,  not  being  used  merely  in  qnali- 
fication  of  inch  other  sentence,  but  standing  by  itself.  3d.  When  it  is  compulsory  npon 
the  feoffee,  donee,  or  lessee.  3d.  When  it  proceeds  from  the  part  of  the  feoffor,  donor, 
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event,  whereby  the  estate  may  be  either  origiaally  created,  or  enlai^;ed,(3) 
or  finally  defeated.(a)(3)  And  these  conditional  estates  I  have  chosen  to 
reserve  till  last,  because  they  are  indeed  more  prt^rly  qualifications  of  other 
estates,  than  a  distinct  species  of  themselves;  seeing  that  any  quantity  of 
interest,  a  fee,  a  freehold,  or  a  term  of  years,  may  depend  upon  these  pro- 
visional restrictions.  Estates,  then,  upon  condition  thus  understood,  are  of 
two  sorts:  i.  Estates  upon  condition  implied:  2.  Estates  upon  condition 
expressed:  under  which  last  may  be  included,  3.  Estates  held  in  vadw,  gage, 
or  pledge:  4,  Estates  by  statute  merchant,  or  statute  staple:  5.  Estates  held 
by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  a  grant  of  an  estate 

has  a  condition  annexed  to  it  inseparably,  from  its  essence  and  constitution, 

although  no  condition  be  expressed  in  words.  (4)    As  if  a  grant  be  made  to 

a  man  of  an  office,  generally,  without  adding  other  words;  the  law  tacitly 

(o)  Co.  u«.  20L 

or  lesaor,  sad  declares  his  intentiot],  (hnt,  as  to  this  point,  aee  Wbicbcote  v.  Tax,  Cio. 
Jac.  398.  Cromwell's  case,  3  Rep.  7a,  and  infra).  4th.  When  it  is  applied  to  tbe  estate 
or  other  aubject-tnatter. 

The  word  "provided"  majr  operate  as  a  condition  and  also  a  covenant  Thus,  iT  the 
words  are  "provided  always,  and  the  feoffee  doth  covenant,"  that  neither  he  nor  his  heirs 
shall  do  such  an  act;  this,  if  by  indenture,  is  both  a  condition  and  a  covenant,  for  the 
words  will  be  considered  as  the  words  of  both  parties  Wbichcote  v.  Pox,  Cra  jac.  398. 
But  if  the  clause  have  dependence  on  another  clause  in  the  deed,  or  be  the  words  of  Uie 
feoffee  to  compel  ibt:/eoffer\.o  do  something,  then  it  is  not  a  condition,  but  a  covenant 
only.  So,  if  the  clause  be  applied  to  some  otber  thine,  and  not  to  the  snbstance  of  the 
tbing  granted,  then  it  is  no  condition.  .As,  if  a  lease  be  made  of  land,  rendering  rent  at 
B.,  provided  that  if  such  a  thin^  happen  it  shall  be  paid  at  C.,  this  does  not  make  the 
estate  conditional.  And  a  proviso  that  a  lessor  shall  not  distrein  for  rent  may  be  a  good 
condition  to  bind  him;  but  not  a  condition  annexed  to  the  estate.  See  Co.  Litt  303,  b. 
Bnglefield's  case.  Moor,  307,  S.  C.  7  Rep.  78.  Berkeley  v.  The  Earl  of  Pembroke,  Moor, 
707,  S.  C     Cro.  Eliz.  306,  560.     Bniwnmg  v.  Beeaton,  Plowd.  131. 

liie  word  "if"  frequently  creates  a  condition,  but  not  always;  for  sometimes  it  makes 
a  limitation,  aa  where  a  lease  is  made  for  years,  if  A.  B.  shall  so  long  live.  Conditions 
may  be  annexed  to  demises  for  ^eais  without  any  of  these  formal  words,  where  the  intent 
that  the  estate  ahonld  be  conditional  is  apparent.  Co.  Litt.  204,  a.,  114,  b.  Shep.  Touch. 
123.— Chitty. 

(»)  A  particniar  estate  may  be  limited  with  a  condition  that,  after  the  happening  of  a 
certain  event,  the  person  to  whom  the  first  estate  is  limited  shall  have  a  laiger  estate. 
Such  a  condition  may  be  good  and  eSectnal  as  wellin  relation  to  things  which  he  in  grant 
as  to  things  which  lie  in  uvery,  and  may  be  annexed  as  well  to  an  estate-tail,  which  can> 
not  be  drowned,  as  to  an  estate  for  Ufe  or  years,  which  may  be  merged  by  the  access  of  a 
greater  estate.  But  such  increase  of  an  estate  by  force  of  such  a  condition  ought  to  have 
four  incidents,  i.  There  must  be  a  particular  estate  as  a  foundation  for  the  increase  to 
take  effect  upon;  which  particular  estate,  lord  Coke  held,  must  not  be  an  estate  at  wit), 
nor  revocable,  nor  contingent,  a.  Such  particular  estate  ought  to  continne  in  the  leasee 
or  grantee  until  the  increase  happens,  or  at  least  no  alteration  in  privity  of  estate  must  be 
made  by  alienation  of  the  lessee  or  grantee;  though  the  alienation  of  the  lesaor  or  grantor 
will  not  affect  the  condition;  and  the  alteration  of  persons  by  descent  of  the  reversion  to 
the  heirs  of  the  grantor,  or  his  alienee,  or  of  the  particular  estate  to  the  tepresentativea 
of  the  grantee,  will  not  avoid  the  condition.  Neither  need  such  increase  take  place  im- 
mediately upon  the  particular  estate,  but  may  enure  as  a  remainder  to  the  donee  of  the 
Krticular  estate,  or  his  representatives,  subsequent  to  an  intermediate  remainder  to  some- 
dy  else.  3.  The  increase  must  vest  and  take  efiiKt  immediately  upon  the  performance 
of  the  condition;  for,  if  an  estate  cannot  be  enlarged  at  the  very  instant  appointed  forita 
enlargement,  the  enlargement  shall  never  take  place.  4.  The  particular  estate  and  the 
increase  ought  to  derive  their  efiect  from  one  and  the  same  instrument,  or  from  several 
deeds  delivered  at  one  and  the  same  time.    LordSta&brd'scase,8Rep.  149-153. — ChiTTV. 

(3)  It  is  a  rule  of  law  that  a  condition  the  effect  of  which  is  to  daeat  or  determine  an 
estate  to  which  it  Is  annexed  most  defeat  the  whole  of  such  etfate.  not  determine  it  in 
part  only,  leaving  it  good  for  the  residue.  lermfn  v.  'iscot.  i^ted  bv  chief-justice 
Anderaon  in  Corbet's  case,  i  Rep.  8s,  b. ;  and  see  ibid.  86,  b.,  Chudleigh's  case,  I  Rep. 

(84). 
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annexes  hereto  a  secret  condition,  that  the  grantee  shall  duly  execute 
*I53]     his  office, (^)  on  breach  of  which  condition   *it  is  lawful   for  the 

grantor,  or  bis  heirs,  to  oust  him,  and  grant  it  to  another  person. (f) 
For  an  t^ce,  either  public  or  private,  may  be  forfeited  by  mis-user  or  non- 
user,  both  of  which  are  breaches  of  this  implied  condition,  i.  By  mis-user, 
or  abuse;  as  if  a  judge  takes  a  bribe,  or  a  park-keeper  kills  deer  without 
authority.  2.  By  non-user,  or  neglect;  which  in  public  of&ces,  that  concern 
the  administration  of  justice,  or  the  commonwealth,  isof  itself  a  direct  and  im- 
mediate cause  of  forfeiture;  but  non-user  of  a  private  ofiBce  is  no  cause  of  for- 
feiture, unless  some  special  damage  is  proved  to  be  occasioned  thereby. (i/)(5) 
For  in  the  one  case  delay  must  necessarily  be  occasioned  in  the  affairs  of  the 
public,  which  require  a  constant  attention;  but,  private  offices  not  requirins 
so  regular  and  unremitted  a  service,  the  temporary  neglect  of  them  is  not 
necessarily  productive  of  mischief:  upon  which  account  some  special  loss  must 
be  proved,  in  order  to  vacate  these.  Franchises  also,  being  regal  privileges 
in  the  hands  of  a  subject,  are  held  to  be  granted  on  the  same  condition  of 
making  a  proper  use  of  them;  and  therefore  they  may  be  lost  and  forfeited, 
like  offices,  either  by  abuse  or  by  neglect,  (if X^) 

Upon  the  same  principle  proceed  all  the  forfeitures  which  are  given  by  law 
of  life  estates  and  others,  for  any  acts  done  by  the  tenant  himself,  that  are 
incompatible  with  the  estate  which  he  holds.  As  if  tenants  for  life  or  years 
enfeoff  a  stranger  in  fee-simple:  this  is,  by  the  common  law,  a  forfeiture  of 
their  several  estates;  being  a  breach  of  the  condition  which  the  law  annexes 
thereto,  viz.,  that  they  shall  not  attempt  to  create  a  greater  estate  than  they 
themselves  are  entitled  to.(/X7)  So  if  any  tenants  for  years,  for  life,  or  in 
fee,  commit  a  felony;  the  king  or  other  lord  of  the  fee  is  entitled  to  have 
their  tenements,  because  their  estate  is  determined  by  the  breach  of  the  con- 
dition, "  that  they  shall  not  commit  felony,"  which  the  law  tacitly  annexes 

to  every  feodal  donation. 
*I54]         *II.  An  estate  on  condition  expressed  in  the  grant  itself  is  where 

an  estate  is  granted,  either  in  fee-simple  or  otherwise,  with  an  express 
qualification  annexed,  whereby  the  estate  granted  shall  either  commence,  be 
enlarged,  or  be  defeated,  upon  performance  or  breach  of  such  qualification 
or    condition.  (^X8)     These  conditions  are   therefore  either  preoedeni,  or 


(M  Litt.  )  ST8. 
W  Ibid.  1379. 
(d)  Od.  Lltt  2>S. 


(e)  ft  Rep.  M. 
)/)  Co,  Utt.  US. 
\g)  Ibid.  2in. 


(5)  The  office  is  not  vacant  by  neglect  or  abuse;  it  requires  an  act  done,  or  the  exeraae 
of  power,  to  work  the  forfeiture  and  determine  tbe  title  to  the  office.  It  is  also  well  set- 
tied  that  no  officer  shall  be  removed  without  the  agency  of  a  tribunal  competent  to 
investigate  the  cause  and  pronounce  sentence  of  tbe  loss  of  right  State  V.  Trustees,  5 
Ind.  8g'(i854l.     State  v.  HiKon,  37  Ark.  40a  (1872). 

(6)  Thomsou  v.  The  People,  23  Wend.  585  N.  Y.  {x%ip'\.  Corporations  must  conform 
Stnctljr  to  their  conditions  or  they  are  liable  to  be  dissolved.  State  v.  Real  Estate  Bank, 
5  Ark.  600  (1843). 

(7)  It  is  only,  however,  such  an  alienation  by  feofiinent  with  livery  of  seisin  or  bj  suf- 
fering a  common  recovery  which  works  a  forfeitnre.  Deeds  under  the  statute  of  uses.— 
ordinary  deeds  of  bargain  and  sale. ^though  they  may  assume  to  grant  a  greater  estate, 
reallv  convey  no  greater  interest  than  the  grantor  ha<l,  and  have  not  the  operation 
alluded  to  in  the  text. — Shabswood. 

Sanford  V.  Sanford,  55  Ga.  535  (1876).  Washburn  on  Real  Prop.  5  ed.  vol.  a,  13.  t 
Sheppard's  Touchstone:  Preston,  r49. 

(8)  The  instances  of  conditions  which  now  most  frequently  arise  in  practice  are  those 
contained  in  leases  or  agreements  between  lessor  and  lessee,  and  are  principally  condi- 
tions subsequent  provided  for  in  the  usual  clauses  of  re-entry  in  case  of  a  breach  of  a 
particular,  or  any  covenant  in  the  tease,  as  non-payment  of  rent,  not  repatrinE,  not 
insuring,  not  residing  on  the  premises,  or  in  case  of  asalgnment,  or  parting  wi&  the 
pooaession,  or  of  bankruptcy,  or  insolvency,  etc.    See  the  cases  upon  this  subject,  3 
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sitbseguent.(c))  Precedent  are  such  as  must  happen  or  be  performed  before  the 
estate  can  vest  or  be  enlarged:  subsequent  are  such,  by  the  failure  or  uoq- 
{terfonnance  of  which  an  estate  already  vested  may  be  defeated.  Thus,  if  an 
estate  for  life  be  limited  to  A.  upon  his  marriage  with  B.,  the  marriage  is  a 
precedent  condition,  and  till  that  happens  no  estate(A)  is  vested  in  A.  Or,  if 
a  man  grant  to  his  lessee  for  years,  that  upon  payment  of  a  hundred  marks 
within  the  term  he  shall  have  the  fee,  this  also  is  a  condition  precedent,  and 
the  fee-simple  passeth  not  till  the  hundred  marks  be  paid,(i)(io)  But  if  a 
man  grants  an  estate  in  fee-simple,  reserving  to  himself  and  his  heirs  a  cer- 
'tain  rent;  and  that  if  such  rent  be  not  paid  at  the  time  limited,  it  shall  be 
lawful  for  him  and  his  heirs  to  re-enter,  and  avoid  the  estate:  in  this  case  the 
grantee  and  his  heirs  have  an  estate  upon  condition  subsequent,  which  is 
defeasible  if  the  condition  be  not  strictly  performed.(A){ii)  To  this  class 
may  also  be  referred  all  base  fees,  and  fee-simples  conditional  at  the  common 
law.(/)  Thus  an  estate  teaman  and  his  heirs,  tenants  of  the  manor  0/  Dale, 
is  an  estate  on  condition  that  he  and  his  heirs  continue  tenants  of  that  manor. 
And  so,  if  a  personal  annuity  be  granted  at  this  day  to  a  man  and  the  heirs  of  his 
body,  as  this  is  no  tenement  witiiin  the  statute  of  Westminster  the  Second,  it 

(A)  Bbow.  Par).  Cu.  SI,  etc  it)  Lilt.  )  S2fi. 

(1)  Co.  Utt.  217.  <I)  Bee  p«fre>  109,  UO,  Ul. 

4  Cmise,  506.    Adams,  Bjectm.  iudex.  Covenant    3  Sanndera, 
i,  index.  Forfeiture.-  " 


Van  Retiselaer  v.  Ball,  19  N.  Y.  Rep.  (Smith)  103  (1S59).  Boone  Real  Property,  13a- 
840.    Cballis'  Law  of  Real  I'ropMty,  a  ed.  51  (1893). 

(9)  Even  at  common  law  and  in  the  construction  of  a  deed  no  preciae  technical  words 
necesaarily  make  a  stipulation  precedent  or  subsequent:  neither  does  it  depend  upon  the 
circumstance  whether  the  clanae  has  a  prior  or  a  posterior  place  in  the  deed,  so  that  it 
tabes  efiect  as  a  proviso;  for  the  same  words  have  been  construed  lo  operate  either  as  a 
precedent  or  as  a  subsequent  condition,  according  to  the  nature  of  the  transaction. 
Hotham  V  The  East  India  Company,  1  T.  R.  645.  Acherley  v.  Vernon,  Willes,  156. 
The  dependence  or  independence  of  covenants  or  conditions,  lord  Mansfield  said,  is  to 
be  collected  from  the  evident  sense  and  meaning  of  the  parties;  and,  however  trans- 
poaed  they  may  be  in  deed,  their  precedency  must  depend  upon  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  their  performance.  Jones  v.  Barktey,  3 
Dong.  691. 

Equity  will  not  allow  any  one  to  take  advantage  of  a  bequest  over,  who  has  himself 
been  instrumental  in  causing  the  breach  of  a  condition.  Garrett  v.  Pretty,  stated  from 
Reg.  Lib.  in  3  Meriv.  I30.  Clarke  v.  Parker,  19  Ves.  t3.  D'Aguilar  v.  Drinkwater,  1 
Ves.  &  Bea.  335.  But  it  is  a  general  rule  that  where  a  condition  is  annexed  by  will  to  a 
devise  or  bequest,  and  no  one  is  bound  to  give  notice  of  such  condition,  the  parties  must 
themselves  take  notice  and  perform  the  condition,  in  order  to  avoid  a  forfeiture. 
Cbanncy  v.  Graydon,  3  Atk.  ^9.  Fry  v.  Porter,  i  Mod.  314.  Burgess  v.  Robinson,  3 
Meriv.  9.  Phillips  v.  B1U7,  Show.  P.  C  50.  Infancy  will  be  no  excose  in  such  case  for 
non-performance  of  the  condition.  Bertie  v.  Lord  Falkland,  3  Freem.  221.  Lady  Ann 
Fry's  case,  i  Ventr.  200.  The  application  of  this  ^neral  rule,  however,  is  subject  to  one 
restriction:  where  a  condition  is  annexed  to  a  devise  of  real  estate  to  the  testator's  heir- 
at-law,  there  notice  of  the  condition  is  necessary  before  he  can  incur  a  forfeiture;  for  an 
heir-at-law  will  be  supposed  to  have  entered  and  made  claim  by  descent,  not  under  the 
will.     Burleton  v.  Homfray,  Ambl.  259.— Chitty. 

( 10)  The  language  of  a  testator  where  he  says,  "  I  bequeath,  etc.,  to  my  son  John  if  he 
become  of  sound  mind,  or  shall  beget  lawful  issue  who  shall  be  of  sound  mind  "  was 
held  to  convey  an  estate  on  condition  subsequent.  Jackson  v.  Kip,  3  N.  J.  343  (1835) 
(Halstead). 

(11)  When  a  grant  was  made  on  condition  that  the  grantee  erect  certain  improvements 
within  a  certain  time,  and  the  condition  was  not  fulfilled,  this  was  held  to  be  a  condition 
subsequent,  and  the  estate  could  only  be  determined  by  an  action  of  ejectment  brought 
by  grantors.  Worthe  v.  Ratcliffe,  42  Ark.  347  (1883).  When  the  conditions  subseouer' 
become  impossible,  the  estate  will  not  be  deftsted  or  forfeited  bv  a  failure  to  fulfil  ther 
Martin  v.  Ballou,  13  Barb.  132(18531.  Giles  v.  State,  38  Ga  463(1859).  Wiederanders 
The  State,  64  Texas.  uo(r885l,  Wheeler  i/.  Walker.  2  Conn,  200  {1817).  Towlei'.Rem- 
sen.  ToSickelsN.  Y.  App,  309(1877).  Jackson  v.  Schuti,  18  Johnson,  184  N.  V.  (i8ao). 
Lindsay  v.  Lindsay,  45  Ind.  562  (1874).     Warner  v,  Bennett,  31  Conn.  475  (1863). 
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remains,  as  at  common  law,  a  fee-simide  on  condition  that  the  grantee  has 
heirs  of  his  body.  Upon  the  same  principle  depend  all  the  determinable 
estates  of  freehold,  which  we  mentioned  in  the  eighth  chapter:   as  durante 

viduitale,  etc.,-{  1 2 )  these  are  estates  upon  condition  that  the  grantees  do 
*i55]     not  marry,  and  the  like.     And,  on  the  breach  of  any  of  these  *stib- 

sequent  conditions,  by  the  failure  of  these  contingencies;  by  the 
grantee's  not  continuing  tenant  of  the  manor  of  Dale,  by  not  having  heirs  of 
his  body,  or  by  not  continuing  sole;  the  estates  which  were  respectivdy 
vested  in  each  grantee  are  wholly  determinable  and  void. 

A  distinction  is  however  made  between  a  condition  in.  deed  and  a  limitation, 
which  Littleton(w)  denominates  also  a  condition  in  law.(i2)  For  when  an 
estate  is  so  expressly  con&ned  and  limited  by  the  words  of  its  creation,  that 
it  cannot  endure  for  any  longer  time  than  till  the  contingency  happens  upon 
which  the  estate  is  to  fail,  this  is  denominated  a  limilation:  as  when  land  is 
granted  to  a  man  so  long  as  he  is  parson  of  Dale,  or  while  he  continues  un- 
married, or  until  out  of  the  rents  and  profits  he  shall  have  made  500/.,  and 
the  like,  (n)  In  such  case  the  estate  determines  as  soon  as  the  contingency 
happens,  (when  he  ceases  to  be  parson,  marries  a  wife,  or  has  recaved  the 
500/. , )  and  the  next  subsequent  estate,  which  depends  upon  sudi  determina- 
tion, becomes  immediately  vested,  without  any  act  to  be  done  by  him  who  is 
next  in  expectancy.(i3)  But  when  an  estate  is,  strictly  speaking,  upon 
condition  in  deed,  (as  if  granted  expressly  upon  condition  to  be  void  upon  the 
payment  of  40/.  by  the  grantor,  or  so  that  the  grantee  continues  unmarried, 
or  provided  he  goes  to  York,  etc.,)(<j)  the  law  permits  it  to  endure  beyond 
the  time  when  such  contingency  happens,  unless  the  grantor  or  his  heirs  or 
assigns  take  advantage  of  the  breach  of  the  condition,  and  make  either  an 
entry  or  a  claim  in  order  to  avoid  the  estate.(/)(i4)  Yet,  though  strict 
words  of  condition  be  used  in  the  creation  of  the  estate,  if  on  breach  of  the 
condition  the  estate  be  limited  over  to  a  third  person,  and  does  not  imme- 
diately revert  to  the  grantor  or  his  representatives,  (as  if  an  estate  be  granted 

(ni)  1 380.    1  InH.  3S1.  (o)  Ibid.  43. 

<n)  la  Rep.  n.  (p)Lin.)S17.    BtU.SlHai.VnLcSl 

(ii)  [Dnringwtdowhood.] 

( 13)  For  an  expoeition  of  the  diference  between  a  condition  in  deed  and  *  limitation,  ' 
see  I  Greenleaf' s  Cniise,  51a. 

Cballis  Law  of  Real  Property,  3  ed.  73  (1S93].  The  requisition  of  the  law  that  a 
clerk  is  to  sive  bond  with  sufficient  security,  is  a  condition  in  law  and  is  to  be  conatrued 
ass  limitation.  Dtw  i^.  Judges  of  Sweet  Springs,  3  Va.  38,  Henning  and  Muofbrd  (1808). 
Wheeler  v.  Dascomb.  57  Mass.  388  (1849).  Hendeison  v.  Hunter,  59  Pa.  335,  ^(1868). 
( Con. )  When  property  is  granted,  with  the  limitation  that  the  estate  is  to  exist  only  so 
long  as  it  shall  be  used  for  certain  purposes,  this  constitutes  an  estate  by  limitation  and 
requires  no  entry  for  its  determination. 

Mayor  et  al.,  of  Macon  v.  R.  R.  Co.,  83  Ga.  509  {1889). 

( Con. )  Vanatla  v.  Brewer,  3a  N,  J.  Eq.  170  (1880).  Towle  v.  Remaen,  70  Sickels,  N.  Y. 
App.  313  (1877).     Goodeve's  Mod.  Law  of  R.  P.  (3ed.)  183. 

(i4)The  first  estate  created,  however,  has  been  assumed  to  be detenoinablc  ^^ .^U3!» 
by  the  happening  of  the  event  by  which  it  was  measured. 

Washburn  on  Real  Prop.  3  ed.  vol.  i.  p.  28. 

Conditions  subsequent  are  construed  strictly  against  the  grantor  and  liis  heim,  becanaa 
they  tend  to  destroy  estates.     Clark  v.  Holton,  57  Ind.  567  (18^7). 

An  estate  upon  condition  subsequent  does  not  revert  until  entry  for  the  condition 
broken.  Thomson  v.  Thomson.  9  Ind.  319  '  1857}.  An  estate  for  yeara,  however,  may 
be  determined  without  entry.     Guffy  v.  Hukill,  34  W.  Vs.  55  (1890). 

A  grant  of  water  for  the  benefit  of  the  clothing  works  "  only  "  is  not  a  couditiaaal 
limitation  by  which  the  grant  is  forfeited — whenever  the  water  is  used  for  any  other  pur- 
pose. Conditions  subsequent  are  not  favored  by  law,  end  can  only  be  created  by  dear 
and  unmistakable  terms.  Dow  v.  Bdes,  58  N.  H.  195  (1877).  Hammond  v.  R.  R.  Co.,  15 
S.  C.  33  ( 1880),  Warner  v.  Bennett,  31  Conn.  475  (1863).  Ibid,  477.  Gilker  v.  Brown, 
47  Mo.  ioS(i86o).  Chalker  V.  Chalker.  I  Conn.  85  (1814).  Chnrcb  f.  Grant,  69  Mass.  146 
(1855).    Goodeve's  Mod.  Law  of  R,  P.  {3  ed.)  183, 
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by  A.  to  B.,  on  condition  that  within  two  years  B.  intennarry  with  C,  and 
on  failure  therecrf'  then  to  D.  and  his  helis, )  this  the  law  construes  to 
be  a  limitation  and  not  a  *condition:(y)(i5)  because  if  it  were  a  [*I56 
condition,  then,  upon  the  breach  thereof,  only  A.  or  his  representa- 
tives could  avoid  the  estate  by  entry,  and  so  D.'s  remainder  might  be 
defeated  by  their  neglecting  to  enter;  but,  when  it  is  a  limitation,  the  estate 
of  B.  determines,  and  that  of  D.  commences,  and  he  may  enter  on  the  lands 
the  instant  that  the  failure  happens.Ci6)  So  also,  if  a  man  by  his  will 
devises  land  to  his  heir  at  law,  on  condition  that  he  pays  a  sum  of  money, 
and  for  non-payment  devises  it  over,  this  shall  be  considered  as  a  limitation; 
otherwise  no  advantage  could  be  taken  of  the  non-payment,  for  none  but  the 
heir  himself  could  have  entered  for  a  breach  of  condition. (r)(i7) 

In  all  these  instances,  of  limitations  or  conditions  subsequent,  it  is  to  be 
observed,  that  so  long  as  the  condition,  either  express  or  implied,  either  indeed 
or  in  law,  remains  unbroken,  the  grantee  may  have  an  estate  of  ireehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be  in  itself  of  a  f  reeh^d 
nature,  (18)  as  if  the  original  grant  express  either  an  estate  of  inheritance,  or 
for  life;  or  no  estate  at  all,  which  is  constructively  an  estate  for  life.  For, 
the  breach  of  these  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preserves  the  freehold;(i)  because  the  estate  is  capable  to  last  forever, 
or  at  least  for  the  life  of  the  tenant,  supposing  the  condition  to  remain  un- 
broken.(  19)  But  where  the  estate  is  at  the  utmost  a  chattel  interest,  which 
must  determine  at  a  time  certain,  and  may  determine  sooner,  (as  a  grant  for 
ninety-nine  years,  provided  A.,  B.,  and  C,  or  the  survivor  of  them,  shall  so 
long  live,)  this  still  continues  a  mere  diattel,  and  is  not,  by  such  its  uncer- 
tainty, ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  impossible  at  the  time  of  their  crea- 
tion, or  afterwards  became  impossible  by  the  act  of  God  or  the  act  of  the 
feoffor  himself,  or  if  they  be  amtrary  io  law,  or  repugnant  to  the  nature  of 


r^  Cm.  Bill.  20B.    1  EtolL  Abr.  111. 


(t)  Co.  utt.  ta. 


(15)  The  authorities  are  all  united  in  declaring  that  an  interest  which  ia  a  remainder 
Uniited  to  take  effect  after  a  diapoaaJ  of  the  entire  property  in  the  thing  by  the  grantor, 
can  onlj  be  created  bj  a  conveyance  operating  under  the  statute  of  uses  or  by  will,  llie 
caae  cited  by  Blackstone  as  a  conditional  limitation  by  common  law  conveyance,  is  stated 
by  all  the  elementary  writera  as  a  devise,  and  Kent  also  refers  to  it  as  anthoiity  for  the 
position  that  conditional  limitations  though  not  valid  in  the  old  conveyances  at  common 
law,  yet  within  certain  limits,  they  are  good  in  wills  and  conveyances  to  uses.  Wilson  v. 
CoclEiill,  8  Mo.  6  (1843).    3  Bright. 's  Husb.  and  Wife.  463. 

It  is  a  rule  of  law,  that  if  a  condition  subsequent  is  followed  by  a  limitation  over,  in 
case  the  condition  is  not  fulfilled,  or  there  is  a  breach  of  it,  that  is  termed  a  conditional 
limitation.  Steams  v.  Godfrey.  16  Me.  160(18391.  Snider  v.  Newsom.  24  Ga.  14a  (iBs9). 

(ifilStilwellf.  Knapper,  69 Ind.  564(1880),     Delay  f.  Chapman,  3  Oregon,  464  (1869). 

it  his  pleasure  by  the  acceptance  *A 

'--'  *-- r  take  advantage 

waiver.     Chalker  i<.  Chalker,  i  Conn.  8?  IIB14). 

(18)  There  is ^ „ 

quent  The  grantee  may  convey  or  devise  the  same,  or  transmit  to  hia  heirs  \>y  descent, 
Uiough  the  estate  would  be  defeasible  of  course,  until  the  condition  be  performed,  or 
destroyed,  or  released,  or  barred  by  the  statute  of  limitations  or  by  estoppel.  Taylor  V. 
Sutton,  15  Ga.  109  (1895). 

(19)  The  mere  possibility  that  the  event  may  happen  does  not  convert  the  estate  into  a 
mere  chattel.  Welles  v.  Cowles,  1  Conn.  573  ( 18I8).  It  iaan  elementary  principle  that 
where  the  condition  is  subsequent  the  estate  shall  become  absolute  in  the  tenant  Han- 
cock V.  McKinney,  7  Texas,  454  (1831).  Clapp  v.  Fire  Ins.  Co.,  17  N.  H.  i43i  147 
(i8»). 

6ai 
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the  estate,  are  void.  In  aoy  of  which  cases,  if  they  be  conditions 
♦157]  subsequent,  *that  is,  to  be  performed  after  the  estate  is  vested,  the 
estate  shaU  become  absolute  in  the  tenant,  (zo)  As,  if  a  fe<^ment 
be  made  to  a  man  in  fee-simple,  on  condition  that  unless  he  goes  to  Rome  in 
twenty-four  hours;  or  unless  he  marries  with  Jane  S,  by  such  a  day,  (within 
which  time  the  woman  dies,  or  the  feoffor  marries  her  himself;)  or  unless  he 
kills  another;  or  in  case  he  alienesin  fee;  that  then  and  in  any  of  such  cases 
the  estate  shall  be  vacated  and  determine:  here  the  condition  is  void,  and  the 
estate  made  absolute  in  the  feoffee.  For  he  hath  by  the  grant  the  estate 
vested  in  him,  which  shall  not  be  defeated  afterwards  by  a  condition  either 
impossible,  illegal,  or  repugnant. {/)  But  if  the  condition  heprecedeni,  or  to 
be  performed(2r)  before  the  estate  vests,  as  a  grant  to  a  man  that,  if  he  kills 
another  or  goes  to  Rome  in  a  day,  he  shall  have  an  estate  in  fee;  here,  the 
void  condition  being  precedent,  the  estate  which  depends  thereon  is  also 
void,  and  the  grantee  shall  take  nothing  by  the  grant:  for  he  hath  no  estate 
until  the  condition  be  performed.  («) 

There  are  some  estates  defeasible  upon  condition  subsequent,  that  require 
a  more  peculiar  notice.     Such  are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge;  which  are  of  two  kinds, 
vivum  vadium,  or  living  pledge;  and  morluum  vadium,  dead  pledge,  or 
mortgage. {22) 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a  sum  (suppose 
200/. )  of  another;  and  grants  him  an  estate,  as  of  20I.  per  annum,  to  hold  till 
the  rents  and  profits  shall  repay  the  sum  so  borrowed.  This  is  an  estate 
conditioned  to  be  void  as  soon  as  such  sum  is  raised.  And  in  this  case  the 
land  or  pledge  is  said  to  be  living;  it  subsists,  and  survives  the  debt;  and 
immediately  on  the  discharge  of  that,  results  back  to  the  borrower,  {w)  But 
morluum  vadium,  a  dead  pledge,  or  mortgage,  (which  is  much  more  com- 
mon than  the  other,)  is  where  a  man  borrows  of  another  a  specific 
♦158]  sum  {e.  g.  200/.)  *and  grants  him  an  estate  in  fee,  on  condition  that 
if  he,  the  mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  200/. 
on  a  certain  day  mention^  in  the  deed,  that  then  the  mortgagor  may  re-enter 


(ao)  When  a  subsequent  act  of  legislature  makes  the  continued  peribrrnaDce  of  a  condi- 
tion contained  in  a  i;rant  unlawful,  as  an  act  forbidding  the  burial  of  the  dead  in  a  cer- 
tain place,  the  title  becomes  absolutely  vested  in  the  ^antee.  Scoville  v.  McMahon,  63 
Conn.  390  (1891).  I  Lomax  Dir.  273.  Ruble  v.  Turner,  2  Va.  44  (18081.  Henning  and 
Munford.  Delay  v.  Chapman,  3  Oregon.  463  (1869).  The  Charles  Baumbacb  Co.  V. 
Gessler,  79  Wis.  567  (1891).  Proprietor  of  Church  if.  Grant,  69  Mass.  156(1855).  Ricketts 
V.  R.  R.  Co.,  91  Ky.  J2I,  2i6  1 1891).  Locke  I'.  Barbour,  62  Ind.  586  (1878).  Davis  I".  Gray, 
16  Wallace,  230  U.  S.  (1872).  Delay  v.  Chapman,  3  Oregon.  463  (1869).  Vanderslice  v. 
Hanks,  3  Cal.  41  (1851)  (Hepburn).     Norris  v.  Moody,  84  Cal.  146  (1890.} 

(21)  Tyler  on  Ejectment.  2S5. 

(aa)  Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  185,  There  was  besides  another  clo*  of 
pledges  of  land,  called  Welsh  mortgages,  where  the  mortgagee  entered  and  occupied  and 
took  the  rents  as  a  substitute  for  interest  upon  the  sum  loaned,  and  held  until  the  estate 
was  redeemed  by  the  mortgagor's  paying  the  principal.  The  mortgagee  could  neitfier 
enforce  the  repayment  of  the  debt  nor  tte  redemption  of  the  estate,  nor  could  he  fore- 
close it.  This  form  of  pledge,  however,  as  well  as  the  vivum  vadium,  has  gone  out  of 
use,     Washbnm  on  Real  Prop.  vol.  2,  ^  ed.  p.  39. 

Somewhat  similar  to  the  vivum  vadium,  is  a  contract  in  use  in  Louisiana  known  aa 
the  Attticresis.  It  is  a  pledge  of  immovable  property,  posses.sinR  some  of  the  features  of 
a  mortgage;  it  is  a  conveyance  of  real  estate  with  a  counter  letter  or  stipulation  by  the 
grantee,  to  reconveyon  payment  of  the  money  borrowed:  it  gives  the  lender,  the  grantee, 
possession  of  the  premises  with  the  income  or  fruits  arising  from  the  property;  out  of  the 
income  the  ijrantee  is  to  pay  the  tases  and  repairs  and  interest,  and  to  apply  the  balance 
on  the  prinapal.  The  grantor's  rights  remain  unimpaired  until  they  are  cut  off  by  sale 
under  sentence  of  court.     Edwards  on  Bailments,  161.    Wolf  v.  Farrell,  3  Brevard  (S.  C) 
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on  the  estate  so  granted  in  pledge;  or,  as  is  now  the  more  usual  way,  that 
then  the  mortgagee  shall  reconvey  the  estate  to  the  mortgagor:  in  this  case, 
the  land,  whidi  is  so  put  in  pledge,  is  by  law,(23)  in  case  of  non-payment 
at  the  time  limited,  forever  dead  and  gone  fix>m  the  mortgagor,  and  the 
mortgagee's  estate  in  the  lands  is  then  no  longer  conditional,  but  abso- 
lute.(34)  But,  so  long  as  it  continues  conditional,  that  is,  between  the  time 
of  lending  the  money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage.(jr)  But  as  it  was  formerly  a  doubt,  (ji)  whether, 
by  taking  such  estate  in  fee,  it  did  not  become  liable  to  the  wife's  dower,  and 
other  encumbrances,  of  the  mortgagee,  (though  that  doubt  has  been  long 
ago  overruled  by  our  courts  of  equity  ;)C^)  (25)  it  therefore  became  usual  to 
grant  only  a  long  term  of  years  by  way  of  mortgage;  with  condition  to  be 
void  on  repayment  of  the  mortgage-money:  which  course  has  been  since 
pretty  generally  continued,  principally  because  on  the  death  of  the  mortgagee 
such  term  becomes  vested  in  his  personal  representatives,  who  alone  are 
entitled  in  equity  to  receive  the  money  lent,  of  whatever  nature  the  mortgage 
may  happen  to  be. 

As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately  enter  on 
the  lands;  (26)  but  is  liable  to  be  dispossessed,  upon  performance  of  the  condi- 
tion by  payment  of  the  mortgage-money  at  the  day  limited.  And  therefore  the 
usual  way  is  to  agree  that  the  mortgagor  shall  hold  the  land  till  the  day 
as^gned  for   payment:(37)  when,  in  case  of   failure,  whereby  the  estate 

(z)  un.  1 SS2.  (I)  Hudr.  ««. 

jy)  Ibld.jS&l.    CrcCar.  l>t. 

•68  (1812).  I  PiDgrey  on  MortKages,  7  (1893).  Schouler  on  Bailments,  159,  161.  1 
Hilhard  on  Mortgage  I  (4  ed.  1873).    a  Pingrey  on  R.  P.  790. 

(33)  The  student  viW  observe  that  "by  law"  is  here  meant  the  law  as  administered  in 
the  common-law  courts:  in  equity  a  difierent  rule  prevails. — Chittv. 

(34)  This  doctrine,  t.  ^.  that  a  mortRsge  is  an  absolute  conveyance  of  title,  has  been 
materially  softened  by  the  courts  of  equity  since  Blackstone's  time.  This  interference  bj 
equity  courts  led  to  the  result  that  a  mortgage  came  to  be  one  thing  at  law  and  quite 
another  thing  at  equity.  Jones  on  Mortgages,  vol.  I,  5  ed.  s.  II.  Hyams  v.  Bamberger, 
10  Utah,  14  (1395J.  The  mortgagee  has  certain  legal  remedies,  and  the  mortgagor  certain 
equitable  remedies,  which  have  been  mutually  recognized  by  the  two  courts.  In  tbe 
United  States  especially,  the  courts  at  law  have  adopted  the  equitable  principles,  until 
□ow,  in  some  states,  a  mortgage  both  at  law  and  in  equity  is  held  to  be  merely  a  eecuiity 
for  Uie  payment  of  money  loaned.  Although  the  courts  have  steadfastly  leaned  toward 
the  equitable  view  of  the  case,  there  is  still  much  conflict  of  opinion  as  to  whether  a 
mortgage  is  an  estate  or  only  a  security.  In  Pennsylvania  neither  view  seems  to  be  well 
settled.  In  Tryon  v.  Munsen,  77  Pa.  150  ( 1874),  Justice  Agnew  held  that  a  mortgage  was 
"an  estate."  In  Wilson  v.  Shoenburger'a  Exi8.,3i  Pa.  395  (1858),  and  again  in  Mclntire 
V.  Velt,  i53Pa.35o{i893),  this  doctrine  isdistinctly  contradicted,  and  a  mortgage  declared 
to  be  merely  a  security.  For  the  practical  distinction  between  these  views,  see  Jones  on 
Uortgages,  vol.  i,  s.  15  et  seg.  As  to  the  doctrines  held  by  the  different  slates,  those 
holding  to  the  old  common-law  view  as  set  forth  by  Blackstone,  that  a  mortgage  actually 
passes  the  legal  title,  are  Alabama,  Arkansas.  Connecticut,  Illinois,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New  Jersey,  North  Carolina,  Ohio,  Khode  Island,  Ten- 
nessee, Vermont,  Virginia,  and  West  Virginia.  Those  holding  to  the  equitable  view, 
that  a  mortgage  is  merely  a  security,  are  California,  Florida,  Georgia,  Indiana,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Michigan.  Minnesota,  Montana,  Nebiaska,  Nevada,  New 
Mexico  Territory,  New  York,  North  Dakota,  Oregon,  South  Carolina,  South  Dakota, 
Texas,  Utah,  Washington,  and  Wisconsin.  Binn '9  Justice,  Brightly,  10  ed.  78.  Byron  v. 
May,  a  Pinney.  Wis.  447  (1849.) 

(ajl  When  title  of  the  mortgagee  becomes  absolute  by  forfeiture  of  the  condition,  the 
wife  of  the  mortgagee  is  entitled  to  dower,  and  the  estate  is  subject  to  any  incumbrance 
the  husband  may  impose  upon  it.  Pickett  v.  Buckner,  45  Miss.  243  (1871).  Fish  v.  Fish, 
I  Conn.  562  (1814.) 

(261  Chaffe  V.  Heyner,  31  Louisiana,  612  (1S79  ) 

(27)  This  agreement  made  by  the  mortgagee  is  undoubtedly  binding,  and  is  to  receive 
*  liberal  construction,  as  it  generally  has  an  operation  beneficial  to  both  parties.  Flagg 
V.  Flagg,  28  Mass.  477  (1847). 
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becomes  absolute,  the  mortgagee  may  enter  upon  it  and  take  possesion, 
without  any  possibility  at  law  of  being  afterwards  evicted  by  the  mortgagor, 
to  whom  the  land  is  now  forever  dead.  (28)     But  here  again  the  courts  of 

equity  interpose;  and,  though  a  mortgage  be  thus  forfeited,  and  the 
*i5g]     l^tate  absolutely  vested  in  the  mortgagee  at  the  common  law,  yet 

they  will  consider  the  real  value  of  the  tenements  compared  with  the 
sum  borrowed.  (29)  And,  if  the  estate  be  of  greater  value  than  the  sum  lent 
thereon,  they  will  allow  die  mor^gor  at  any  reasonable  time  to  recall  or 
redeem  his  estate;(3o)  paying  to  the  mortgagee  his  principal,  interest  and 
expenses:  for  otherwise,  in  strictness  of  law,  an  estate  worth  looo/.  might 
be  forfeited  for  non-payment  of  too/,  or  a  less  sum.(3i)     This  reasonable 


This  period  haa  been  fixed  at  twenty  jreaiB,  according  to  the  view  adopted  in  Vlt- 
ginia,  in  consequence  of  the  lapee  of  that  time  warranting  a  preiumption  of  an  abftodon- 
ment  of  the  e<^nity.     Suavely  v.  Pickett,  33  Va.  38  ( 1877}. 

(30)  The  policy  of  the  statute  of  limitationa  (33  Hen.  VIII.  c,  a)  applies  as  atroagly  to 
mortgaged  estate  aa  to  anj  other,  So  long  as  the  estate  can  be  shown  to  have  Men 
treated  aa  a  pledge,  so  long  there  is  a  recognition  of  the  mortgagor's  title,  (Hodle  V. 
Healey,  i  Ves.  &.  Bea.  540,  S.  C.  6  Mad,  181,  Gnibb  v.  Woodhouse,  a  Freem.  187;)  but 
from  the  time  when  all  accounts  have  ceased  to  be  kept  by  the  mortgagee,  and  provided, 
^90,  he  has  in  no  other  way,  either  in  communications  to  the  moriEagor  or  in  dealings 
with  thiid  parties,  ( Hansard  v.  Hardy,  iS  Ves.  459.  Ord  v.  Smith,  SeT.  Ca.  in  Cha.  lo,) 
admitted  the  estate  to  be  held  as  a  security  only,  the  statute  will  bcKin  to  run,  unless 
the  mortgagor's  aituation  bring  him  within  some  of  the  savings  of  the  statute;  and  if 
he  do  not  within  twenty  years  assert  his  title  to  redeem,  his  right  will  have  been  for- 
feited by  his  own  laches.  Marquis  of  Cholmondeley  v.  I^rd  Clinton,  a  Jac.  &  Walk.  180 
et  seg.  Whiting  v.  White,  Coop.  4,  S.  C.  a  Cox,  300.  Barren  v.  Martin,  ig  Vea.  337. 
But  to  show  that  an  estate  has  been  treated  as  one  affected  by  a  subsisting  mortgage, 
within  twenty  years  immediately  preceding  a  bill  brought  for  redemption,  parol  evidence 
is  admissible.  Reeks  v.  Postletbwaite,  Coop.  170.  Perry  v.  Uanton,  dted  a  Cox,  395. 
Bdaell  V.  Buchanan,  a  Ves.  Jr.  84. 

Tn  the  case  of  Montgomery  v.  The  Marquis  of  Bath,  (3  Ves.  560,)  a  decree  was  made 
for  a  foreclosure  as  to  theshareof  one  of  several  joint  mortgagees;  but  it  is  to  be  observed, 
no  opposition  was  made  by  the  mortg^or  in  t£at  case,  ancl^it  is  very  doubtful  whether 
a  decree  for  a  partial  foreclosure  ou^t  ever  to  be  made.  See  Cockbum  v.  Thompson, 
16  Ves.  3*4,  n.  It  is,  at  all  events,  certain  there  can  be  no  foreclosure  or  redemption 
unless  the  whole  of  the  parties  entitled  to  any  share  of  the  mortgage-money  are  t>efoie 
the  court,  (Lowe  v,  Morgan,  i  Br.  36S.  Palmer  v.  The  Earl  of  Carlisle,  i  Sim.  &  Stn. 
435,)  it  being  always  the  object  of  a  court  of  equity  to  make  a  complete  decree,  emt»ac- 


interested.  Palk  v.  Clinton,  la  Ves.  58.  Cholmondeley  v.  Clinton,  a  Jac.  &  Walk.  134. 
Upon  andoeous  principles,  not  only  the  mortgagor,  but  a  subsequent  mortg^ce,  who 
comes  to  redeem  the  mortgage  of  a  pnor  mortgagee,  must  offer  to  redeem  it  entirely; 
althaugb  the  second  mortgage  may  affect  only  part  of  the  estates  comprised  in  the  first, 
and  the  titles  are  difierent.  Palk  v,  Clinton,  la  Ves.  59.  Reynolds  v.  Lowe,  dted  Irocii 
Forrester's  MS.  in  I  Hovenden's  Suppl.  to  Vea.  Jr.  380.  It  is  true  that  lord  Hordwicke 
(in  exparU  King,  i  Atk.  30D)  intimated  a  doubt  whether  it  was  an  established  nileof 
the  conrt  that  a  mortgagor,  wbo  has  borrowed  from  the  same  party  moner  on  the  secnr- 
i^  of  two  estates,  shall  be  compelled  to  redeem  both  if  be  wiu  have  back  either  estate; 
but  it  had  previously  been  decided  that  in  such  cases,  if  one  of  the  securities  proves  to  be 
scanty,  the  mortgagor  shall  not  be  allowed  to  bring  his  bill  for  the  redemption  of  the 
Mher  mor^^e  only.  Purefoy  v.  Purefoy,  i  Vern.  ag,  Shtittleworth  v.  Laycock,  I 
Vem.  345.  Pope  v.  OnsloWf  a  Vem.  a86.  And  modem  cases  have  confirmed  the  doc- 
trine that  the  mortgagee  may  insist  on  being  redeemed  as  to  both  his  demands  or  neither, 
with  this  reasonable  restriction,  however,— that  a  man  who  happens  to  be  engaged  wiUi 
another  in  one  mortgage  only  may  redeem  the  same,  thoi^h  the  other  person  concerned 
therein  has  also  pledged  another  estate.  Jones  v.  Smith,  2  Ves.  Jr.  376.  Cator  V. 
Charlton,  and  Coll ett  v.  Munden,  cited  a  Ves.  Jr.  377. — Chitty.  Court  of  equity  will  not 
permit  a  conveyauce  made  to  secure  a  debt  to  operate  for  any  other  purpose.  The  convey- 
ance will  br  considered  as  merely  holding  the  property  as  pledged,  and  no  airreement  in 
amortgage  will  besuffered  to  make  the  property  irredeemable.  Washington  ^re  Ins.  Co. 
V.  Kelly,  33  Maryland.  440  (1870F. 
(31)  Lan»ng  v.  Goelet,  9N.  Y.  Cowen,  401  (1817). 
624 
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advantage,  allowed  to  mortgagors,  is  called  the  equity  0/ redemptu>n:{^2)  and 
this  enables  a  mortgagor  to  call  on  the  mortgagee,  who  has  possession  of  his 
estate,  to  deliver  it  back  and  account  for  the  rents  and  profits  received,  on 
payment  of  his  whole  debt  and  interest;  thereby  turning  tiie  mortuum  into  a 
kind  of  vivum  vadium.  {^^^  But,  on  the  other  hand,  the  mortgagee  may 
either  compel  the  sale  of  the  estate,  in  order  to  get  the  whole  of  his  money 
immediately;  or  else  call  upon  the  mortgagor  to  redeem  bis  estate  presently, 
or,  in  de&ijt  thereof,  to  be  iorevei /oredosed  from  redeeming  the  same;  that 
is,  to  lose  his  equity  of  redemption  without  possibility  of  recall.(34.)  And 
also,  in  some  cases  of  fraudulent  mortgages,  (a)  the  fraudulent  mortgagor 
forfeits  all  equity  of  redemption  whatsoever.  (35)  It  is  not,  however,  usual 
for  mortgagees  to  take  possession  of  the  mortgaged  estate,  unless  where  the 
security  is  precarious,  or  small;  or  where  the  mortgagor  neglects  even  the 
payment  of  interest:  when  the  mortgagee  is  frequency  obliged  to  bring  an 
ejectment,(36)  and  take  the  land  into  bis  own  hands  in  the  nature  of  a  pledge, 
or  the /ijfKM  of  the  Roman  law:  whereas,  while  it  remains  in  the  hands  of 
the  mortgagor,  it  more  resembles  their  kypctkeca,  which  was,  where  the  poa- 
'—y  of  me  thing  pledged  remained  with  the  debtor.(i)(37)      But  by 

that  KCOTltr 

^creditor.  Bat 

tlut  wbieh  [9  bound  by  a.  a&lied  ooiii|«ct  Wllbont 
dcUTeiT  we  [iropectr  call  a  mortga^.j    JjimL  L  i. 


laUon  ol  viedgt  li  properly  Klvea  t 
which  <ii  dclWered  fmiDediately  to  Iti 


(33)  When  the  mor^a^ee  has  "  forecloBed  "  after  the  expiiation  of  the  tinie  limit,  the 
law  coiuideiB  him  so  entirelj  the  onner  that  the  purchaser  of  an  equity  of  redemption 
has  no  title  in  the  land  before  redemption.  Brown  v.  Cram,  i  N.  H.  172  (1817).  I^Mch 
*.  Kimbal,  34  N.  H.  568,  573  (1857). 

(33I  [Living  pledge.]  Further  than  this  equitj  itself  will  not  interfere  with  the  legal 
rights  of  the  mortgagee.  Knowles  v.  Lawton,  18  Ga.  486  (1835).  Johnson  v.  Hannsn, 
19  Iowa,  59  (1865). 

(34)  Ansonia  Bank's  Appeal,  58  Conn.  360  (18S9). 

(35)  By  the  4  &  3  W.  and  M.  c  16,  if  any  person  mortgages  his  estate,  and  does  not 
previously  inform  the  mortgagee,  in  writing,  of  a  prior  mortgage,  or  of  any  judgment  01 
encnmbrance  which  ihe  has  voluntarily  brought  upon  the  estate,  the  mortgagee  shall 
hold  the  estate  as  an  absolute  purchaser,  free  from  the  equity  of  redemption  of  the 
mortgajgor. — Chitty  . 

{36)  The  mortg^^  is  not  now  obliged  to  bring  an  qectment  to  recover  the  rents  snd 
profits  of  the  estate;  for  it  has  been  determined  that,  where  there  is  a  tenant  in  posses- 
sion by  a  lease  prior  to  the  mortgage,  the  mortgagee  may  at  any  time  give  him  notice  to 
pay  the  rent  tohim;  and  he  may  distrain  for  aU  the  rent  which  is  due  at  the  time  of  the 
notice,  and  also  for  all  that  accrues  afterwards.  Moea  v.  Gallimore,  Doug.  279.  The 
mortg^or  has  no  interest  in  the  premises  but  by  the  mere  indulgence  of  the  mortKagee: 
he  has  not  even  the  estate  of  a  tenant  at  will;  tor  it  is  held  he  may  be  prevented  Irom 
carrying  away  the  emblements,  or  the  crops  which  he  himself  has  sown.  lb,  a  Fm- 
blanque  on  Equity,  358. 

If  the  mortgagor  grants  a  lease  after  the  mortgage,  the  mortgagee  ma^  recover  the 
possesdoD  of  the  premises  in  an  ejectment  against  the  tenant  in  posaession  without  a 
previous  notice  to  quit     3  Bast,  449.     Keech  V.  Hall,  i  Doug.  ii. — Christian. 

But  if  the  landlord  mortgages  pending  a  yearly  tenancy,  the  tenant  is  entitled  to  six 
months'  notice  from  the  mortf^agee.     i  T.  R.  378.— Chittv. 

(37)  It  may  be  shown  in  equity,  by  parol  evidence,  that  an  absolute  deed  was  intended 
by  the  parties  merely  as  a  security  for  money,  and  therefore  a  mortgage.  Hiester  v. 
Madeira,  3  W.  &  S.  384.  Walton  v.  Cronly,  14  Wend.  63.  Blakemore  v.  Byraside,  1 
English,  505.  And  even  where  the  intention  of  the  parties  is  evidenced  neither  by 
written  nor  oiol  declarations  at  the  time,  wherever  the  concomitant  circnmatances  show 
a  deed  to  have  been  really  meant  as  a  pledge  only,  it  will  be  treated  as  a  mortgage. 
Hasnet  v.  Dnndas  et  al.,  4  Barr.  178.  Wharf  v.  Howetl,  5  Binn.  499,  Even  if  the  parties 
have  expressly  agreed  that  it  ^all  not  be  a  mortj^age,  but  an  absolute  deed,  to  become 
wholly  so  if  the  money  be  not  paid  at  the  time  stipulated,  it  is  nevertheless  a  mortgage. 
Rankin  v.  Mortimere,  7  Watts,  371.  If  the  instrument  or  transaction  be  settled  to  be  a 
mortgage,  all  restraints  upon  the  equity  of  redemption  are  void,  as  oppressive  and  against 
Oie  {Mhcy  of  the  law.    Jiwuaon  v.  Gray ,  16  S.  &  K.  361. 
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statute  7  Geo.  II.  c.  20,  after  payment  or  tender  by  the  mortgagor  of  principal, 
interest,  and  costs,  the  mortgagee  can  maintain  no  ejectment;  but  nuj  be 

compelled  to  reassign  hLs  securities.  In  Glanvil's  time,  when  tfa" 
*i6o]     universal  method  of  conveyance  was  by  livery  of  seisin  *br  corporal 

tradition  of  the  lands,  no  gage  or  pledge  of  lands  was  good  unless 
possession  was  also  delivered  to  the  creditor;  "si  non  sequatur  ipsius  vadU 
tradiHo,  curia  domini  regis  kujustnodi  privatas  amventiones  Itieri  mm 
soUl;' '  (38)  for  which  the  reason  given  is,  to  prevent  subsequent  and  fraudu- 
lent pledges  of  the  same  land:(39)  "cum  in  lali  casu  posstl  eadem  res 
pluribus  aliis  creditoribus  turn  prius  turn  poslerius  invadiari." {c){i^o)  And 
the  frauds  which  have  ari.sen  since  the  exchange  of  these  public  and  notorious 
conveyances  for  more  private  and  secret  bairns,  have  well  evinced  the 
wisdom  of  our  ancient  law.  (41) 


cbase  within  a  stipulBted  period  of  time  at  a  fixed  price;  and  snch  an  arrangement  is 
not  a  mortage.  In  different  cases  we  find  different  particnlars  stated  as  being  eriUria  by 
which  to  distinguish  whether  the  instrument  be  a  mortgage  or  an  absolute  sale.    Eacii 


of  these  may  hare  weight,  bnt  it  is  not  safe  to  designate  the  insertion  or  omisaon  of  any 
one  clause  or  circumstance  as  conclumve;  for  that  would  be  adapted  t>y  the  repadons 
and  submitted  to  by  the  needj,  and  the  wholesome  rule  now  establiabed  would  become 
naelesa.  The  caaes,  however,  seem  to  admit  the  poeubilitv  of  a  deed  absolute  on  its  face, 
and  a  defeasance  agreeing  to  r&^onvey  if  the  money  &e  paid  on  a  certain  day,  and 
that  the  latter  may  be  unavailing  unless  the  money  be  paid  at  the  time  specified. 
Among  the  considerations  which  weigh  are  the  value  of  the  property,  and  whether 
there  arises  from  the  transaction  a  debt  for  which  the  grantor  would  W  liable  if  the  land, 
from  failure  of  title  or  otherwise,  proves  worthless.  So  it  seems  the  agreement  to  recon- 
vey  must  be  a  subsequent  and  distinct  matter,  not  in  the  contemplation  of  the  parties 
when  the  sale  was  made  and  deed  delivered.  In  such  case  the  agreement  to  reconvey 
will  amount  only  to  an  executory  agreement.  Dates  and  papers  of  this  kind  may  be 
afiected  if  it  can  be  shown  that  the  whole  was  merely  a  scheme  or  contrivance,  that  in 
reality  it  was  a  loan  merely,  and  that  the  defeasance  was  understood  and  agreed  on  in  the 
original  arrangement,  and  the  discrepancyof  dates  was  merely  accidental  or  with  a  sinis- 
ter design.  Kerr  v.  Gilmore,  6  Watts,  405.  Kelly  v.  Thompson,  7  Watts,  401.  Colwell 
V.  Woods,  3  Watts,  188.  Stower  v.  Stower,  9  a  &  R.  434.  Bennock  V.  Whim>le,  3  Fairf. 
346.  Hillhouse  v.  Dunning,  7  Conn.  143.  Russell  v.  Southard,  la  How.  U.  S.  139.— 
Shakswood. 

(38)  ['  'If  del  iveiy  of  the  pledge  itself  do  not  follow,  the  king's  court  is  not 
take  cognitance  of  private  agreements  of  this  kind."] 

(39)  Wells,  Pargo  &  Co.  v.  Smith  ei  ai.,  1  Utah,  45  (1877). 

(40)  ["Since  in  such  a  case  the  same  thing  might  be  pledged  to  many  creditors  as  wel) 
before  as  afterwards."] 

(4i)An  experiment  made  in  the  counties  of  York  and  Middlesex, to  counteract,  by 
registration,  the  inconveniences  alluded  to  in  the  text,  is  mentioned  by  our  author  {at 
the  close  of  the  30th  chapter  of  this  book)  as  one  of  very  doubtful  utility  in  practice, 
however  plausible  in  theory. 

If  a  mortgagee  neglect  to  take  possession  of,  or  if  he  part  with,  the  title-deeds  of  the 
mortgaged  property,  with  a  view  to  enable  the  mortgagor  to  commit  frauds  upon  third 
persons,  he  will  be  postponed  to  encumbisncers  who  nave  been  deceived  and  induced  to 
advance  money  by  his  collusion  with  the  mortgagor;  but  the  mere  circumstance  of  not 
taking  or  keeping  possession  of  the  title-deeds  is  not  of  itself  a  sufficient  ground  for  post- 
poning the  first  mortgagee,  unless  there  be  fraud,  concealment,  or  some  such  purpose,  or 
concurrence  in  sucb  purpose,  or  that  gross  negligence  which  amounts  to  evidence  of  a 
fraudulent  intention,  (Evans  v.  Bicknell,  6  Ves.  190.  Martinez  v.  Cooper,  a  Rnss.  3i6. 
Bamett  v.  Weston,  12  Ves.  133.  Bailey  v.  Fermor,  9  Pr.  367.  Peter  v.  Russell,  Gilb. 
Eq.  Rep.  123;)  and,  of  course,  a  prior  encumbrancer,  to  whose  charg«  on  the  estate 
possession  of  the  title-deeds  is  not  a  necessary  incident  cannot  be  postponed  to  subsequent 
encumbrancers  because  he  is  not  in  possession  of  the  title-deeds.  Harper  v.  Fanlder.  4 
Mad  138.  Tonrle  i>.  Rand,  a  Br.  651.  Amon};  mortgagees,  where  none  of  them  have  the 
legal  estate,  the  rule  in  eqnity  Is  Uiat  qui  prior  esl  tempore  poHor  est  jure,  [He  who 
is  first  in  time  is  first  in  law;]  and  the  several  encumbrances  must  be  paid  accord- 
ing to  their  priority  in  point  of  time.  Brace  v.  Duchess  of  Marlborough,  a  P.  Wma. 
49S-    Clarke  v.  Abbot,  Bernard  Ch.   Rep.  460.     Borl  of  Pomfret  v.   Lord  Windsor. 
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IV.  A  fourth  species  of  estates,  defeasible  on  condition  subsequent,  are  those 
held  by  statute  merchant,  and  statute  staple;  which  are  very  nearly  related  to 
the  vivum  vadium  before  mentioned,  or  estate  held  rill  the  profits  thereof 
shall  discharge  a  debt  liquidated  or  ascertained.  For  both  the  statute  mer- 
chant and  statute  staple  are  securities  for  money;  the  one  entered  into  before 
the  chief  magistrate  of  some  trading  town,  pursuant  to  the  statute  13  Edw. 
I.  de  mercatoribus,  and  thence  called  a  statute  merchant;  the  other  pursuant 
to  the  statute  37  Edw.  III.  c.  9,  before  the  mayor  of  the  staple,  that  is  to  say, 
the  grand  mart  for  the  principal  commodities  or  manufactures  of  the  kingdom, 
formerly  held  by  act  of  parliament  in  certain  trading  towns,  (if )  from  whence 
this  security  is  called  a  statute  staple.  (42)  They  are  both,  I  say,  securities 
for  debts  acknowledged  to  be  due;  and  originally  pennitted  only  among 
traders,  for  the  benefit  of  commerce;  whereby  not  only  the  body  of  the  debtor 
may  be  imprisoned,  and  his  goods  seized  in  satisfaction  of  the  debt,  bat  also 
his  lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents  and  profits  of 
them  the  debt  may  be  satisfied;  and,  during  such  time  as  the  creditor  so  holds 
the  lands,  he  is  tenant  by  statute  merchant  or  statute  staple.  There  is  also 
a  similar  security,  the  recognizance  in  the  nature  of  a  statute  staple,  acknowl< 
edged  before  either  of  the  chief  jusrices,  or  (out  of  term)  before  their  substi- 
tutes, the  mayor  of  the  staple  at  Westminster  and  tiie  recorder  of  London; 
whereby  the  benefit  of  this  mercantile  transaction  extended  to  all  the  king's 
Aibjects  in  general,  by  virtue  of  the  statute  23  Hen,  VIII,  c.  6,  amended  by 
8  Geo.  I.  c.  25,  which  directs  such  recognizances  to  be  enrolled  and  certified 
into  chancery.  But  these  by  the  statute  of  frauds,  29  Car.  II.  c.  3,  are  only 
binding  upon  the  lauds  in  the  hands  of  bona  fide  purchasers,  fi-om  the  day  of 
their  enrolment,  which  is  ordered  to  be  marked  on  the  record.  (43) 
(d)  Bee  book  1.  c  s. 

1  Ves.  Sen.  486,  Manndrell  v.  Manndrell,  19  Ves.  360.  Mackreth  v.  Symmons,  15  Vea. 
354.  But  when,  of  several  peiaons  havine  equal  equity  in  their  favor,  one  has  been  lot' 
tonate  orpmdent  enough  to  get  in  the  legal  estate,  he  may  make  all  theadvantage  thereof 
which  the  law  admits,  and  thus  protect  bis  title,  though  enbsequent  in  point  of  time  to 
that  of  other  claimants:  courts  of  equity  will  not  interfere  in  such  cases,  but  leave  the 
law  to  prevail.  In  conformity  with  this  settled  doctrine,  if  an  estate  be  encumbered  with 
•everal  mortgage-debts,  the  last  mort^gee,  provided  he  lent  his  money  bona  fide  and 
without  notice,  may,  by  taking  in  the  first  encumbrance,  c.irrying  with  it  the  legal  estate, 

— •--•  •.: tr  — ; — . ;„...__^j:_._ . 'gagec  Can  take  the 

IS  weJl  as  the  first 

Wortley  v.  Birkhead,  2  Ves.  Sen.  573,  Morret  v.  Paske,  3  Atk.  53.  Frere  v.  Moore,  8 
Pr.  487.  Harnett  v.  Weston,  12  Ves.  i^.  But,  to  support  the  doctrine  of  tacking,  the 
fairness  of  the  circnmstances  under  which  the  loan  desired  to  be  tacked  was  made  mnst 
be  liable  to  no  impeachment,  (Maundrell  v.  Maundrell,  to  Ves  360.)  and.  though  the 
point  has  never  called  for  decision,  it  has  been  said  to  be  very  doubtful  whether  a  third 
mortgagee,  by  taking  in  the  first  mortgage,  can  exclude  the  second,  if  the  first  mortgagee, 
when  he  conveyed  to  the  third,  knew  of  the  second.  Mackreth  v.  Symmons,  15  Ves. 
335.  Indisputably,  a  mortgagee  purchasing  the  mortgagor's  equity  of  redemption,  or  a 
intisne  encumbrancer,  cannot  set  up  a  prior  mortgage  of  his  own  (nor,  consequently,  a 
mortage  which  he  has  got  in)  against  mesne  encumbrances  of  which  he  had  notice. 
Toulmin  v.  Steere,  3  Meriv,  224.  Mocatta  v.  Mu^gatroyd,  i  P.  Wms.  393.  Morret  v. 
Paske,  3  Atk.  62.  Upon  analogous  principles,  if  the  first  mortgagee  stood  by,  wltbont 
disclosing  his  own  encumbrance  on  the  estate,  when  the  second  mortgagee  advanced  hit 
money,  under  the  persuasion  that  the  estate  was  liable  for  no  prior  debt,  the  first  mort- 
gagee, in  just  recompense  of  his  fraudulent  concealment,  will  be  postponed  to  the  second. 
And  the  rale,  as  well  as  the  reason,  of  decision  is  the  same,  ntere  the  mortgagor  has 
gained  any  other  advantage  in  subsequent  dealings  respecting  tlie  mortgaged  estate  \n 
flie  connivance  of  the  mortgagee.  Becket  v.  Cordiey,  i  Br.  357.  Berrisfoin  v.  Milwanl, 
3  Atk.  49.     Part  of  this  note  is  extracted  from  2  Hovendonon  Frauds,  183,  196. — CmiTY. 

(43)  Similar  to  the  practices  of  the  statute  staple  and  merchant  are  Che  provisions  of 
the  Louisiana  code,  arts.  63,  98,  732,  733.  734,  which  make  somewhat  similar  provisions 
for  the  seizure  of  mortgaged  property  to  satisfy  the  claims  of  the  debtor.  147  U.  S.  544 
(1892). 

(43)  The  statutoty  forms  of  security  known  as  statutes  merchant,  statutes  *~^^.  aod 
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V.   Anotlier  similar  conditional  estate,  created  by  operation  of 
*i6i]     law,  for  security  and  satisfaction  of  debts,   is  called  an  *estate  by 

elegit,  Wliat  an  elegit  is,  and  why  so  called,  will  be  explained  in 
the  third  part  of  these  commentaries.  At  present  I  need  only  mention  that 
it  is  the  name  of  a  writ,  founded  on  the  5tatute(^)  of  Westm.  2,  by  which, 
after  a  plaintiff  has  obtained  judgment  for  his  debt  at  law,  the  sheriff  gives 
him  possession  of  one-half  of  the  defendant's  lands  and  tenements,  to  be 
occupied  and  enjoyed  until  his  debt  and  damages  are  fiitly  paid:  and  during 
the  time  he  so  holds  them,  he  is  called  tenant  by  elegit.  It  is  easy  to  observe, 
that  this  is  also  a  mere  conditional  estate,  defeasible  as  soon  as  the  debt  is 
levied.  But  it  is  remarkable  that  the  feodal  restraints  of  alienating  lands, 
and  charging  them  with  the  debts  of  the  owner,  were  softened  much  earlier 
and  mudb  more  effectually  for  the  benefit  of  trade  and  commerce,  than  for 
any  other  consideration.  Before  the  statute  of  quia  emptores,(f){^')  it  is 
generally  thonght  that  the  proprietor  of  lands  was  enabled  to  alienate  no 
more  than  a  moiety  of  them:  the  statute  therefore  of  Westm.  2  permits  only 
so  much  of  them  to  be  affected  by  the  process  of  law,  as  a  man  was  capable 
of  alienating  by  his  own  deed.  But  by  the  statute  de  mercatoribus  (passed 
in  the  same  year)(£')  the  whole  of  a  man's  lands  was  liable  to  be  pledged  in 
a  statute  merchant,  for  a  debt  contracted  in  trade;  though  one-ia/f  of  them 
was  liable  to  be  taken  in  execution  for  any  other  debt  of  the  owner. 

I  shall  conclude  what  I  had  to  remark  of  these  estates,  by  statute  merchant, 
statute  staple,  and  elegit,  with  the  observation  of  Sir  Edward  Coke.  (A) 
"  These  tenants  have  uncertain  interests  in  lands  and  tenements,  and  yet  they 
have  but  chattels  and  no  freeholds; ' '  (which  makes  them  an  exception  to  the 
general  rule;)  ' '  because  though  they  may  hold  an  estate  of  inheritance,  or  for 
life,  u//i^r»mtof»n^nAfm, (45)  until  their  debt  be  paid;  yet  it  shall  go  to  their 
executors:  for  u^  is  similitudinary;  and  though  to  recover  their  estates  they 

shall  have  the  same  remedy  (by  assize)  as  a  tenant  of  the  freehold 
*i63]     shall  have.(>)  yet  it  is  but  the  ^similitude  of  a  freehold,  and  nullum 

simile  est  tatM."(46)  This  indeed  only  proves  them  to  be  chattel 
interests,  because  they  go  to  the  executors,  which  is  inconsistent  with  the 
nature  of  a  freehold;  but  it  does  not  assign  the  reason  why  these  estates,  in 
contradtstinctian  to  other  uncertain  interests,  shall  vest  in  the  executors  of 
the  tenant  and  not  the  heir;  which  is  probably  owing  to  this;  that,  being  a 
security  and  remedy  provided  for  personal  debts  due  to  the  deceased,  to 
which  debts  the  executor  is  entitled,  the  law  has  therefore  thus  directed  their 
succession;  as  judging  it  reasonable  from  a  principle  of  natural  equity,  that 
the  security  and  remedy  should  be  vested  in  those  to  whom  the  debts  if 
recovered  would  belong. (47)  For  upon  the  same  principle,  if  lands  be 
devised  to  a  man's  executor,  until  out  of  their  profits  the  debts  due  fh>m  the 
testator  be  discharged,  this  interest  in  the  lands  shall  be  a  chattel  interest, 
and  on  the  death  of  such  executor  shall  go  to  his  executors:  (i)  because  they, 
being  liable  to  pay  the  original  testator's  debts,  so  far  as  his  assets  will 
extend,  are  in  reason  entitled  to  possess  that  fund  out  of  which  he  has 
directed  them  to  be  paid. 

(()  ISEdw.  I.  0.  U.  "puf—e  purler  br^  de  nonfa  (Une«^  ouzi,  •Jmai  d< 

1/1 18  Bdv.  I.  JriaMaumenL"     ["A  writ  oT  novel  dlnt^a  nuf 


iM.tLia. 
B  wonu  of 


,i}  Tbe  wtvdi  of  tbe  itatntG  de  ma^atorAui  bi 


(t)  Co.  Utt.  42. 


recoKnizances  in  the  nature  of  a  statute  staple,  were  likewise  of  record,  but  they  have 
long  since  fallen  out  of  use.     Pollock  on  Contracts  (4  ed. )     I  Lomax  Dig.  385. 

(44)  So-called  from  the  first  two  words  of  the  old  Latin  statute. 

(451  [As  a  freehold.) 

{46I  [A  UunKsiinilar  is  not  exactly  the  Bame.} 

(47)  Leake's  Die,  of  the  Law  of  Prop.  105.  Bishop  Contracts,  J  41.  Wellesf.  Cowlcfc 
3  Conn.  574  (1818):    Roberts  v.  Hodges,  1  N.  J.  Eq.  (Green)  304  (1863). 
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CHAPTER  XI. 

ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSION. 

Hitherto  we  have  considered  estates  solely  with  regard  to  their  duration, 
or  the  quantily  of  interest  which  the  owners  have  therein.  We  are  now  to 
consider  them  in  another  view;  with  regard  to  the  time  of  tkeir  enjoyment, 
.when  the  actual  pernancy  of  Uie  profits  (that  is,  the  taking,  perception,  or 
receipt  of  the  rents  and  other  advantages  arising  therefrom)  begins,  i^tates 
therefore  with  respect  to  this  consideration,  may  either  be  in  possession,  or  in 
expectan^:  and  of  expectancies  there  are  two  sorts;  one  created  by  the  act 
of  the  parties,  called  a  remainder;  the  other  by  act  of  law,  and  called  a 
reversion.  ( i  J 

I.  Of  estates  in  possession,  (which  are  sometimes  called  estates  executed, 
whereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  depending 
on  any  subsequent  circumstance  or  contingency,  as  in  the  case  of  estates 
executory,')  there  is  little  or  nothing  peculiar  to  be  observed. (2)  All  the 
estates  we  have  hitherto  spoken  of  are  of  this  kind;  for,  in  laying  down 
general  rules,  we  usually  apply  them  to  such  estates  as  are  then  actually  in 
the  tenant's  possession.  But  the  doctrine  of  estates  in  expectancy  contains 
some  of  the  nicest  and  most  abstruse  learning  in  the  English  law.(3) 
These  will  therefore  require  a  minute  discussion,  and  demand  some  degree 
of  attention. 

II.  An  estate  then  in  remainder  may  be  defined  to  be,  an  estate  limited  to 
take  effect  and  be  enjoyed   after  another  estate  is  determined.  (4) 

*As  if  a  man  seised  in  fee-simple  granteth  lands  to  A.  for  twenty  [*i64 
years,  and,  after  the  determination  of  the  said  term,  then  to  B.  and 
his  heirs  forever:  here  A.  is  tenant  for  years,  remainder  to  B.  in  fee.  In  the 
first  place  an  estate  for  years  is  created  or  carved  out  of  the  fee,  and  given  to 
A.;  and  the  residue  or  remainder  of  it  is  given  to  B.  But  both  these 
interests  are  in  fact  only  one  estate;  the  present  term  of  years  and  the 
remainder  afterwards,  when  added  together,  l^ing  equal  only  to  one  estate  in 
fee.  (a)  They  are  indeed  different  parts,  but  they  constitute  only  one  wkole: 
they  are  carved  out  of  one  and  the  same  inheritance:  they  are  both  created, 
and  may  both  subsist,  together;  the  one  in  possession,  the  other  in  expec- 
tancy. So  if  land  be  granted  to  A.  for  twenty  years,  and  after  the  determi- 
nation of  the  said  term  to  B.  for  life;  and  after  the  determination  of  B.'s 
estate  for  life,  it  be  limited  to  C.  and  his  heirs  forever:  this  makes  A.  tenant 

(a)  Co.  Un.  MS. 


( t )  An  estate  in  possession  gives  a  present  right  of  present  enjojtnent.  Leake's  Dig. 
of  the  law  of  Prop.  6.    Fowler's  Hist  of  the  Uw  of  R.  P.  iia  (N.  V.) 

(3)  A  vested  remaiader  ia  an  estate  to  take  effect  after  another  estate  for  years,  life,  or 
in  tail,  which  is  so  limited,  that  if  that  particular  estate  were  to  expire  or  end  in  any  way, 
at  the  present  time,  some  certain  person  would  become  thereupon  entitled  to  the  imme- 
diate enjoyment  I  Washburn  Real  Property,  38  (5  ed.  1887).  I  Barb.  Righta  of 
Pers.  Prop.  518,  519, 

^^^  A  contingent  remainder  is  where  either  the  person  to  whom  or  the  event  upon 
which  the  future  esUte  is  to  be  enjoyed  ia  at  present  uncertain.  Henry  &  Talbird  v. 
Archer,  i  Bailey's  Equity  (S.  Ct  554  (1837). 

(4)  An  executon'  devise  is  a  future  estate  limited  by  will  which  would  not  be  valid  in 
a  conveyance  at  common  law,  owing  to  the  fact  of  its  being  limited  on  a  fee,  or  not  hav- 
ing a  sufficient  particular  estate  to  support  it,  or  to  its  respecting  personal  property.  Ba- 
tate  in  Remainder.  6  Lawson,  Property  Rights,  {  3740  ( 1890).  Tiedeman  on  Real  Prop- 
erty, 387  (3  ed.  189Z).  Boone,  Real  Property,  306.  3  Pmgrey  on  Real  Prop.  998.  ( 
Greenleaf  's  Cruise  on  R.  P.  709, 

Book  II.— ii.  639 
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for  years,  with  remainder  to  B.  for  life,  remainder  over  to  C.  in  fee. (5) 
Now,  here  the  estate  of  inheritance  undergoes  a  division  into  three  portions: 
there  is  first  A.'s  estate  for  years  carved  out  of  it;  and  after  that  B.'s  estate 
for  life;  and  then  the  whole  that  remains  is  limited  to  C.  and  his  heirs. 
And  here  also  the  first  estate,  and  both  the  remainders,  for  life  and  in  fee,  are 
one  estate  only;  being  nothing  but  parts  or  portions  of  one  entire  inheritance: 
and  if  there  were  a  hundred  remainders,  it  would  still  be  the  same  thing: 
upon  a  principle  grounded  in  mathematical  truth,  that  all  the  parts  are  equal, 
and  no  more  than  equal,  to  the  whole.  And  hence  also  it  is  easy  to  collect, 
that  no  remainder  can  be  limited  after  the  grant  of  an  estate  in  fee-simple:(^) 
because  a  fee-simple  is  the  highest  and  largest  estate  that  a  subject  is  capable 
of  enjoying;  and  he  that  is  tenant  in  fee  hath  in  him  the  whole  of  the  estate: 
a  remainder  therefore,  which  is  only  a  portion,  or  residuary  pari,  of  the 
estate,  cannot  be  reserved  after  the  whole  is  disposed  of.  A  particular 
*i65]  estate,  with  all  *the  remainders  lexpectant  thereon,  is  only  one  fee- 
simple:  as  40/.  is  part  of  100/.  and  60/.  is  the  remainder  of  it: 
wherefore,  after  a  fee-simple  once  vested,  there  can  no  more  be  a  remainder 
limited  thereon,  than,  after  the  whole  lool.  is  appropriated,  there  can  be  any 
residue  subsisting.  (6) 

Thus  much  being  premised,  we  ^lall  be  the  better  enabled  to  comprehend 
the  rules  that  are  Uid  down  by  law  to  be  observed  in  the  creation  of  remain- 
ders, and  the  reasons  upon  which  those  rules  are  founded. 

I.  And,  first,  there  must  necessarily  be  some  particular  estate  precedentto 
the  estate  in  remainder. (c)  As,  an  estate  for  years  to  A.,  remainder  to  B. 
for  life;  or,  an  estate  for  life  to  A.,  remainder  to  B.  in  tail.  This  precedent 
estate  is  called  the  pariiatlar  estate,  as  being  only  a  small  part,  or  pariiada, 
of  the  inheritance;  the  residue  or  remainder  of  which  is  granted  over  to 
another.  The  necessity  of  creating  this  preceding  particular  estate,  in  order 
to  make  a  good  remainder,  arises  from  this  plain  reason;  that  remainder  is  a 
relative  expression,  and  implies  that  some  part  of  the  thing  is  previously  dis- 
posed of:  for  where  the  whole  is  conveyed  at  once,  there  cannot  possibly  exist 
a  remainder;  but  the  interest  granted,  whatever  it  be,  will  be  an  estate  in 
possession.  (7) 

An  estate  created  to  commence  at  a  distant  period  of  time,  without  any 
intervening  estate,  is'therefore  properly  no  remainder;  it  is  the  whole  of  the 
gift,  and  not  a  residuary  part.  And  such  future  estates  can  only  be  made  of 
chattel  interests,  which  were  considered  in  the  light  of  mere  contracts  by  the 
ancient  law,(rf)  to  be  executed  either  now  or  hereafter,  as  the  contracting 
parties  should  agree;  but  an  estate  of  fi-eehold  must  be  created  to  commence 
immediately.  For  it  is  an  ancient  irule  of  the  common  law,  that  an  estate 
of  fi^ehold  cannot  be  created  to  commence  in  fuluro;  but  it  ought  to  take 
effect  presently  either  in  possession  or  remainder;(^)(8)  because  at 
*i66]  ^common  law  no  freehold  in  lands  could  pass  without  livery  of  seisin; 
which  mttst  operate  either  immediately,  or  not  at  all.    It  would  th««- 

lb)  Plowd.  29.    Vaugb.  am.  (d)  Rnnn.  151. 

jet  Co.  UH.  4a.    Plovd.  15.  to  6  Rep.  H. 

(j)  Acontmgent  use  is  wberea  future  estate  is  limited  to  arise  in  aconveysiicetonae* 
whim  would  not  be  good  in  a  conveyance  at  common  law  far  the  same  reaaona  as  have 
b«en  stated  in  regard  to  executory  devises. — Sbakswood.  i  Barb.  Ri^ts  of  Pen.  and 
Prop.  523.  Willard  on  R.  Estate  and  Conveyancing,  (a  ed.)  157.  WllUms  on  Real 
Prtrt).  (6ed.)  342.     Hoyt  f.  DiHon,  19  Barb,  (N.  Y.)  644,  65a  (18551.  ; 

(5)  Huxford  V.  Milligan,  50  Ind.  540  (1875).  Tremmel  v.  Kleiboldt,  75  Mo.  155,  as8 
(1881).     Goodeve's  Mod.  Law  of  R.  P.  (3  ed. )  aa?. 

(7^  Williamson  Real  Prop.  (6ed.  |  303.     3  Ballard's  Law  of  Real  Prop.  355. 

(8)  Thompson  v.  Thompson,  9  Ind.  333, 330  ( 1857).  Burdeno  v.  Amperse,  14  Mich.  «> 
(1866.)  6  Lawson  Property  Rights,  J  1709  (1890).  i  Washburn  on  Real  Property,  66 
(sed.  1887). 
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fbre  be  contradictory,  if  an  estate,  which  is  not  to  commence  till  hereafter, 
could  be  granted  by  a  conveyauce  which  imports  an  immediate  possession. 
Therefore,  though  a  lease  to  A.  for  seven  years,  to  coninience  ftom  next 
Michaelmas,  is  good;  yet  a  conveyance  to  B.  of  lands,  to  hold  to  him  and  his 
heirs  forever  from  the  end  of  three  years  next  ensuing,  is  void.  (9)  So  that 
when  it  is  intended  to  grant  an  estate  of  freehold,  whereof  the  enjoyment 
shall  be  deferred  till  a  ftiture  time,  it  is  necessary  to  create  a  previous  par- 
ticular estate,  which  may  subsist  till  that  period  of  time  is  completed ;  and  for 
the  grantor  to  deliver  immediate  possession  of  the  land  to  the  tenant  of  this 
particular  estate,  which  is  construed  to  be  giving  possession  to  him  in  remain- 
der, since  his  estate  and  that  of  the  particular  tenant  arc  one  and  the  same 
estate  in  law.(io)  As,  where  one  leases  to  A.  for  three  years,  with  remainder 
to  B.  in  fee,  and  makes  livery  of  seisin  to  A.;  here  by  the  livery  the  freehold 
is  immediately  created,  and  vested  in  B.,  during  the  continuance  of  A.'s 
term  of  years.  The  whole  estate  passes  at  once  from  the  grantor  to  the 
grantees,  and  the  remainderman  is  seised  of  bis  remainder  at  the  same  time 
that  the  termor  is  possessed  of  his  term.  The  enjoyment  of  it  must  indeed 
be  deferred  till  hereafter;  but  it  is  to  all  intents  and  purposes  an  estate  com- 
mencing, though  to  be  occupied  and  enjoyed  tn  fuiuro.  (11) 

As  no  remainder  can  be  created  without  such  a  precedent  particular  estate, 
therefore  the  particular  estate  is  said  to  support  the  remainder.  But  a  lease 
at  will  is  not  held  to  be  such  a  particular  estate  as  will  support  a  remainder 
over.(y)(i2)  For  an  estate  at  wilt  is  of  a  nature  so  slender  and  precarious, 
that  it  is  not  looked  upon  as  a  portion  of  the  inheritance;  and  a  portion  must 
first  be  taken  out  of  it,  in  order  to  constitute  a  remainder.  Besides,  if  it  be 
a  freehold  remainder,  livery  of  seisin  must  be  given  at  the  time  of  its  creation; 
and  the  entry  of  the  grantor  to  do  this  detennines  the  estate  at  will 
*in  the  very  instant  in  which  it  is  made:(^)  or  if  the  remainder  be  [*i67 
a  chattel  interest,  though  perhaps  the  deed  of  creation  might  operate 
as  a.  future  contract,  if  the  tenant  for  years  be  a  party  to  it,  yet  it  is  void  by 
way  of  remainder:  for  it  is  a  separate  independent  contract,  distinct  from  the 
precedent  estate  at  will;  and  every  remainder  must  be  part  of  one  and  the 
same  estate,  out  of  which  the  preceding  particu&r  estate  is  taken.(A)  And 
hence  it  is  generally  true,  that  if  the  particular  estate  is  void  in  its  creations 
or  by  any  means  is  defeated  afterwards,  the  remainder  supported  thereby 
shall  be  defeated  also:(i )  as  where  the  particular  estate  is  an  estate  for  the 
life  of  a  person  not  in  esse,-(k)  or  an  estate  for  life  upon  condition,  on  breach 
of  which  condition  the  grantor  enters  and  avoids  the  estate;(/)  in  either  of 
these  cases  the  remainder  over  is  void. 

2.  A  second  rule  to  be  observed  is  this:  that  tin  remainder  must  commence 
or  pass  out  of  the  grantor  at  the  time  of  the  creation  of  the  particular 
estate,  (m)    As,  where  there  is  an  estate  to  A.  for  life,  with  remainder  to  B. 

If)  8  Rep.  TB. 


(9)  Yet  deeds  acting  under  the  statute  of  uses,  sucli  as  barfrain  and  sale,  covenant  to 
stand  seised,  or  a  conveyance  to  uses,  or  even  a  devise,  may  vive  an  estate  of  freehold  to 
commence  IB _/»^«fW/  as  a  bargain  and  sale  to  A.  end  his  beira,  from  and  after  Micbael- 
mas-day  now  next  ensuing,  is  good;  and  the  use,  in  ttaemean  time,  lesulta  to  the  bargainor 
or  his  heir.    See  a  Prest  Conv.  157.    Saand.  on  Uses  and  Trusts,  I  vol.  tiS;  a  vol. 

98. — ARCSBOI.D. 

(10)  Den  v.  Hillman,  1  Halsted  (N.J.)  iSo.  1S7  (1824)-  Wood  v.  Grittin,  46  N.  R. 
130.  33s  (1865).     Williams  on  Real  Prop.  (6  ed.)  268. 

'-J  Goodeve's  Mod.  Law  of  R.  P.  I3   ed.)  ay>.     Sbimcr  v.  Mann,  90  Ind.  190,  198 


{i^y 


(13)  3  Washburn,  Real  Prop.  601  (5  ed.  18S7). 
631 
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in  fee:  here  B.'s  remainder  in  fee  passes  from  the  grantor  at  the  same  time 
that  seisin  is  delivered  to  A.  of  his  life-estate  in  possession.  And  it  is  this 
which  induces  the  necessity  at  common  law  of  livery  of  seisin  being  made 
on  the  particular  estate,  whenever  aJreeAo/d  jemainder  is  created. (13)  For, 
if  it  be  limited  even  on  an  estate  for  years,  it  is  necessary  that  the  lessee  for 
years  should  have  livery  of  seisin,  in  order  to  convey  the  freehold  from  and 
out  of  the  grantor,  otherwise  the  remainder  is  void,(«)  Not  that  the  livery 
is  necessary  to  strengthen  the  estate  for  years;  but,  as  livery  of  the  land  is 
requisite  to  convey  the  freehold,  and  yet  cannot  be  given  to  him  in  remainder 
without  infringing  the  possession  of  the  lessee  for  years,  therefore  the  law 
allows  such  livery,  made  to  the  tenant  of  the  particular  estate,  to  relate  and 

enure  to  him  in  remainder,  as  both  are  but  one  estate  in  law.(o) 
*r68]         *3.  A  third  rule  respecting  remainders  is  this:  that  the  remainder 

must  vest  in  the  grantee  during  the  continuance  of  the  particular 
estate,  or  eo  tnsianti{i^)  that  it  determines. (/)  As,  if  A.  be  tenant  for 
life,  remainder  to  B.  in  tail;  here  B.'s  remainder  is  vested  in  him,  at  the 
creation  of  the  particular  estate  to  A,  for  life:  or  if  A.  and  B.  be  tenants  for 
their  joint  lives,  remainder  to  the  survivor  in  fee;  here,  though  during  their 
joint  lives,  the  remainder  is  vested  in  neither,  yet  on  the  death  of  either 
of  them,  the  remainder  vests  instantly  in  the  survivor:  wherefore  both  these 
are  good  remainders.  But,  if  an  estate  be  limited  to  A.  for  life,  remainder  to 
the  eldest  son  of  B.  in  tail,  and  A.  dies  before  B.  hath  any  son;  here  the 
remainder  will  be  void,  for  it  did  not  vest  in  any  one  during  the  continuance, 
nor  at  the  determination,  of  the  particular  estate:  and  even  supposing  that 
B.  should  afterwards  have  a  son,  he  shall  not  take  by  this  remainder;  for,  as 
it  did  not  vest  at  or  before  the  end  of  the  particular  estate,  it  never  can  vest 
at  all.  but  is  gone  forever.(y)  And  this  depends  upon  the  principle  before 
laid  down,  that  the  precedent  partictdar  estate,  and  the  remainder,  are  one 
estate  in  law;  they  must  therefore  subsist  and  be  in  esse  at  one  and  the  same 
instant  of  time,  either  during  the  continuance  of  the  first  estate,  or  at  the 
very  instant  when  that  determines,  so  that  no  other  estate  can  possibly  come 
between  them.  For  there  can  be  no  intervening  estate  between  the  particular 
estate,  and  the  remainder  supported  thereby:(r')  the  thing  supported  must 
fall  to  the  ground,  if  once  its  support  be  sever«l  from  it.  (15) 

S)  LlCt.t«0.  (t)  lRep.It8. 

!  Co.  Utt  49.  M  8  Hep.  2L 


{13)  Williamson  R.  P.  (6ed.)  asa 

fi4)  [At  the  very  instant;]     King  k  ScoRgin,  oa  N.  C.  loo,  102  (_i885). 

( 15)  By  the  feudal  law,  the  freehold  could  not  be  vacant,  or,  as  it  was  termed,  in  abey- 
ance. There  hiast  have  been  a  tenant  to  fulfil  the  feudal  duties  or  returns,  and  against 
vhom  the  rights  of  others  might  be  maintained.  If  the  tenancy  once  became  vacant, 
though  but  for  one  instant,  the  lord  was  warranted  in  entering  on  the  lands;  and  the 
moment  the  particular  estate  ended  bj  the  cession  of  the  tenancy,  all  limitationa  of  that 
estate  were  also  at  an  end.  From  these  principles  are  deduced  the  rules  that  no  contin- 
gent y>wAo/rf  remainder  can  be  well  created  unless  it  is  supported  by  an  immediate  estate 
of  freehold,  vested  in  some  person  actuatly  in  existence,  who  may  answer  the  fracipe  of 
strangers;  and  also  that  it  is  necessary  the  remainder  should  take  eBect  during  the 
existence  of  such  particular  estate,  or  eo  instanti  that  it  determines.  Watk.  on  Conv.  ^ 
But,  as  to  a  contingent  remainder  for  years,  there  does  not  appear  to  be  any  necessity 
for  a  preceding  freehold  to  support  it.  For.  the  remainder  not  beinj;  freehold,  no  sncb 
estate  appears  requisite  to  pass  ont  of  the  grantor  in  order  to  give  e^ect  to  remainder  of 
that  sort.  And  although  every  coolingent  freehold  remainder  must  be  supported  by  a 
preceding  freehold,  yet  it  is  not  necessary  that  such  preceding  estate  continue  in  the 
actual  seisin  of  its  rightful  tenant:  it  is  sufficient  if  there  subsists  a  right  to  such  preced- 
ing estate,  at  the  time  the  remainder  should  vest:  provided  such  right  be  a  present  right 
of  entry,  and  not  a  right  of  action  only,  A  right  of  enlrpi  implies  the  undoubted  sub- 
siatence  of  the  estate;  but  when  a  right  of  action  only  remains,  it  then  becomes  a  question 

63" 


■jGoogle 


Chap,  ii]  OF  THINGS.  168-169 

It  is  upon  these  rules,  but  principally  tbe  last,  that  the  doctrine  of  contin- 
gent remainders  depends.  For  remainders  are  either  vested  or  contingent. 
Vested  remainders  (or  remainders  executed,  whereby  a  present  interest  passes 
to  the  party,  though  to  be  enjoyed  in  futnro)  are  where  the  estate  is 
invariably  fixed,  to  remain  to  a  determinate  person,  after  the  *par-  [*i69 
ticular  estate  is  spent.  As  if  A.  be  tenant  for  twenty  years,  remain* 
der  to  B.  in  fee;  here  B.'s  is  a  vested  remainder,  which  notjiing  can  defeat, 
or  set  aside.(i6) 

Contingent  or  executory  remainders  (whereby  no  present  interest  passes) 
are  where  the  estate  in  remainder  is  limited  to  take  eflect,  either  to  a  dubious 
and  uncertain  ^fTJiTn,  or  upon  a  dubious  and  uncertain  event;  so  that  the 
particular  estate  may  chance  to  be  determined,  and  tbe  remainder  never 
takeefect.(j)(i7) 

First,  they  may  be  limited  to  a  dubious  and  uncertain /^wo«.  As  if  A.  be 
tenant  for  life,  with  remainder  to  B.'s  eldest  son  (then  unborn)  in  tail;  this 
is  a  contingent  remainder,  for  it  is  uncertain  whether  B.  will  have  a  son  or 
no:  but  the  instant  that  a  son  is  bom,  the  remainder  is  no  longer  contingent, 
but  vested.  Though,  if  A.  had  died  before  the  contingency  happened,  that 
(«)  Ibid  so. 


of  law  whether  the  same  estate  continnea  or  not;  till  that  qnestion  be  detennined,  upon 
the  action  brought,  another  estate  is  acknowledged  and  protected  by  the  law.  See 
Feame,  ch.  3.  Where  the  legal  estate  is  vested  in  trustees,  that  will  be  sufficient  to 
Buppott  the  limitations  of  contingent  remaindeia,  (see  post,  pp.  171,  17a,)  and  there 
will  be  DO  necesdtj  for  any  other  particular  estate  of  freehold;  nor  need  the  remainders 
Test  at  the  time  when  the  preceding  tmat-liniitfltions  expire.  Habergham  v.  Vincent, 
a  Ves.  Jr.  333.  Gale  v.  Gale,  a  Cox,  153.  Hopkins  v.  Hopkins,  Ca,  temp.  Talb,  151,  - 
CHrTTY, 

(16)  3  Balliud'a  Law  of  R.  P.  sec  308.  Bank  v.  Ballard's  Ass'n,  S3  Ey.  4SS  (1885). 
Boone  Real  Property,  207.  Nimmo  v.  Davis,  7  Tex.  26,  33  (1851).  "But  it  does  not 
neceaaarily  follow  that  every  estate  in  remainder  which  is  sutgect  to  a  contingency  or 
condition  is  a  contingent  remainder.  The  condition  may  be  precedent  or  sut>Eequent. 
If  the  former,  the  remainder  can  not  vest  until  that  which  is  contingent  has  happened, 
and  thereby  become  certain.  If  tbe  latter,  the  estate  vests  immediately,  subject  to  be 
defeated  by  the  happening  of  the  condition."  Haward  v.  Pearey,  128  111.  430,  439  (1889), 
Marvin  v.  I^with,  iii  111.  144,  150  (1884).  Stames  v.  Hill,  112  N.  C.  18  (189a).  i 
Scbonler  Pers.  Prop.  168  (1884).  Boone  Real  Propertv,  208.  Vanderheyden  v.  Cran- 
dall,  2  Denio  (N.  Y.)  18  (1846).  6  Lawson  Property  Rights,  J  2741  (1890).  Tiedeman 
Real  Property,  411  (2  ed.  189a).  Washburn  on  Real  Propertv,  612  (2  ed.  1893).  i 
Schouler's  Pers.  Prop,  {  149.  p.  168  (3  ed.  1884).  Carr  v.  Porter,  i  McCord  (S.  C.  eq.) 
85  (l8»5).  Hopper  v.  Demarest,  r  N,  J.  (Zabriskie)  535,  539  (1848).  Hudson  v.  Wads- 
worth,  8  Conn.  347,  359  (1831).  Chipp  v.  Hall,  23  W.  Va.  515  ( 1884).  Temple  v.  Scott, 
143111.296(1893).  Lehndorf  v.  Coke,  J22  lU.  331  (1888).  Wood  ».  Griffen,  46  R  H. 
'34  (1865).  Wallace  v.  Minor.  86  Va.  555  (1889).  3  Ballard's  Law  of  R.  P.  sec.  308. 
I  Barb.  Rights  of  Pers.  and  Prop.  528.  2  Pingrey  on  Real  Prop.  1018,  1059.  Wilhid 
on  R.  Est  and  Conv.  (3  ed.)  163. 

{17)  See  in  general  the  celebrated  work  of  Feame  on  Contingent  Remainders  and  Exe- 
cutory Devises,  edited  by  Butler.  "  It  is  not  the  uncertainty  of  ever  taking  effect  in 
possession  that  makes  a  remainder  contingent;  for  to  that  every  remainder  for  life,  or  in 
tail,  expectant  upon  an  estate  or  life,  is,  and  must  be,  liable,  as  the  remainderman  may 
die,  or  die  without  issue,  before  the  death  of  the  tenant  for  life.  The  present  capacity 
of  taking  effect  in  possession,  if  the  possession  were  to  become  vacant,  and  not  the  cer- 
tainty that  the  possession  will  become  vacant  before  the  estate  limited  in  remainder 
determines,  universally  distinguishes  a  vested  remainder  from  one  that  is  contingent" 
3  Cruise  Dig.  270,  Sec  also  Feame  Cont.  Rem.  316,  7  ed.  2  Ves.  Jr.  357.  "  A  contin- 
gent remainder  is  a  remainder  limited  so  as  to  depend  on  an  event  or  condition  which 
may  never  happen  or  be  performed,  or  which  may  not  happen  or  he  performed  till  after 
the  determination  of  the  preceding  estate;  for  if  the  preceding  estate  (unless  it  be  a  term) 
determine  before  such  event  or  condition  happens,  the  remainder  will  never  take  effect" 
Feame,  Cont  Rem.  3.    Bridgm,  index,  title  Remainder.— ChitTy, 

It  is  the  uncertainty  of  tbe  right  which  renders  a  remainder  contingent,  not  the 
uncertainty  of  the  actual  enjoyment  Williamson  V.  Field,  2  Sandf.  Cb.  Rep.  513.— 
Sharswood. 
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is,  befiire  B.'s  son  was  born,  the  remainder  would  have  been  absolutely  gone; 
for  the  particular  estate  was  determined  before  the  remainder  could  vest. 
Nay,  by  the  strict  rule  of  law,  if  A.  were  tenant  for  life,  remainder  to  hia 
eldest  son  in  tail,  and  A.  died  without  issue  bom,  but  leaving  his  wife  emeint, 
or  big  with  child,  and  after  his  death  a  posthumous  son  was  bom,  this  son 
could  not  talce  the  land  by  virtue  of  this  remainder;  for  the  particular  estate 
determined  before  there  was  any  person  in  esse,  in  whom  the  remainder  could 
vest.(^)  But,  to  remedy  this  hardship,  it  is  enacted  by  statute  lo  &  ii 
W.  III.  c.  i6,  that  posthumous  children  shall  be  capable  of  taking  to  remain- 
der, in  the  same  manner  as  if  they  had  been  bom  in  their  bther's  lifetime: 
that  is,  the  remainder  is  allowed  to  vest  in  them,  while  yet  in  their  mother's 
womb.(K)(i8) 

This  species  of  contingent  remainders  to  a  person  not  in  being,  mnst,  how- 
ever, be  limited  to  some  one,  that  may,  by  common  possibility,  or  potentia 

(0  8»1LM8.    4HDd.38J.  (u)  SeebaokL  p.  ISa 


tioi 


(iS)Theo 

>iMd  in  the  text,  waa  to  the  following  p    , 

John  Long  devised  lands  to  his  nephew  Henry  for  life,  lemainder  to  bis  first  and  other 


sons  in  tail,  remainder  to  hia  nephew  Richard  for  hfe,  etc.  Heniydiedwithout  issue  born, 
but  leaving  his  wife  pregnant  Richard  entered  as  in  his  remainder,  and  afterwards  a 
posthumous  aon  of  Henry  was  bom.  The  euardianof  the  infaut  entered  upon  Richard; 
and  it  was  held  by  the  courts  of  Common  Pleas  and  of  King's  Bench  that  nothing  vested 
in  the  poethumous  son,  because  a  contingent  remainder  must  vest  during  the  particular 
estate,  or  at  the  moment  of  its  determination. 

On  an  appeal  to  the  house  of  lords,  this  judgment  was  revereed,  against  the  opinion  of 
all  the  judges,  who  were  much  dissatisfied.  3  Lev,  408.  To  set  the  question  at  rest,  the 
statute  was  passed.  Mr.  Cruise,  (2  Dig.  ^30,)  however,  remarks,  it  is  somewhat  singular 
that  this  statute  does  not  mention  limitations  or  devises  bj  wilt.  But,  be  says,  there  is  a 
tradition,  that  as  the  case  of  Reeve  v.  Long  arose  upon  a  wilt,  the  lords  considered  the 
law  to  tiave  been  settled  by  their  determination  in  tbatcaae,  and  were  thereforeunwilling 


to  make  any  express  mention  of  limitalians  made  in  wills,  lest  it  should  appear  t(  .  _.  . 
question  theautuority  or  propriety  of  their  determination.  Besides  (be  adds)  the  words 
of  the  act  may  be  construed,  without  much  violence,  to  comprise  s^tlement*  of  estates 
made  by  wills  as  well  as  by  deeds. 

Mr.  ChristiBU,  in  his  note  upon  the  passage  in  the  text,  considers  the  statute  as  a 
reproof  given  by  the  house  of  commons  to  the  lords  for  their  assumption;  but,  had  it 
b^n  so  understood,  the  concurrence  of  the  lords  would  probably  not  have  been  ob- 

In  the  case  of  Thelluson  v.  Woodford,  (4  Ves.  us,  ]  lord  Rosslyn  said,  the  case  of 
Reeve  v.  Long  (certainly  overruling  Archer's  case)  decided  that  a  posthumous  child  was 
to  be  taken  to  all  intents  and  purposes  as  bom  at  the  time  the  particnlar  estate,  on  wbidi 
his  remainder  depended,  determined.  Undoubtedly,  the  court  of  Common  Pleas,  first, 
and,  upon  a  writ  of  error,  the  court  of  King's  Bench,  had  held  differently.  But  it  ought 
always  to  be  remembered  it  waa  the  decision  of  lord  Somers;  and  that  was  not  the  only 
case  in  which  he  stood  against  the  majority  of  the  judges;  and  the  better  consideration  of 
subsequent  times  has  shown  his  opinion  deserved  all  the  regard  generally  paid  to  it.  The 
statute  of  William  III.  was  not  to  affirm  that  decision.  It  did  by  implication  affirm  it, 
but  it  establisbed  that  the  same  principle  should  govern  the  case  where  the  limitation 
was  by  deed  of  settlement.  The  manner  in  which  the  point  has  been  treated  ererMnce, 
in  Verdet  v.  Hopegood,  (i  P.  Wms,  487,)  and  the  Other  cases  (see  a  Ves.  Jun.  673.  11 
Ves.  13^.  3  Ves.  &  Bea,  367)  proves  what  the  opinion  has  been  upon  the  propriety  of  a 
rule  which  it  is  impossible  to  say  is  attended  with  real  inconvenience,  and  which  is  ac- 
cording to  every  principle  of  justice  and  natural  feeling. 

A  posthumous  child  claiming  uiider  a  remainder  in  a  settlement  is  entitled  to  the  inter- 
mediate profits  from  the  death  of  the  father,  as  well  as  to  the  estate  itself.  Basset  v. 
Basset,  3  Atk.  aoj.  Thelluson  v.  Woodford,  Ji  Ves.  139.  But  a  poadiumoos  son  who 
succeeds  by  desceut  can  claim  the  rents  and  profits  only  from  the  time  of  his  birth. 
Goodtitle  v.  Newman,  3  Wils.  516.     Co.  LitL  it,  b..  note  4.— ChitTV. 

Where  an  estate  is  given  to  a  person  for  life,  with  remainder  to  after-bom  children, 
upon  the  birth  of  a  child  the  estate  vests  in  him.  subject  to  open  and  let  in  after-bom 
children.  Macomb  v.  Miller,  9  Paige,  Cb.  Rep.  165.  Williamson  v.  Berry,  8  Howard,  it 
S.  495.— Sharswood,     Flora  v.  Wilson,  13  Tredell  (N.  C.)  347  (l8s>). 
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propinqua,  be  in  esse  ( 19)  at  or  before  the  particular  estate  deteiicmes. 
(wjAs  if  an  estate  be  *made  to  A,  for  life,  remainder  to  the  heii^  of  B. ;  [*170 
now,  if  A.  dies  before  B.,  the  remainder  is  at  an  end;  for  during  B''s 
life  he  has  no  heir,  nemo  est  hares  viventis:\2o)  but  if  B.  dies  first,  the  remainder 
then  immediately  vests  in  his  heir,  who  will  be  entitled  to  the  land  on  the 
death  of  A.  7his  is  a  good  contingent  remainder,  for  the  possibility  of  B.'s 
dying  before  A.  ispotentia  propinqua,  and  therefore  allowed  in  law.(j»:)  But 
a  remainder  to  the  right  heirs  of  B.,  (if  there  be  no  such  person  as  B.  in 
esse,)  is  void,(^)(2i)  For  here  there  must  two  contingencies  happen:  first, 
that  such  a  person  as  B.  shall  be  bom;  and,  secondly,  that  he  shall  also  die 
daring  the  continuance  of  the  particular  estate;  whidi  make  it  potenlia 
remotissima,  a  most  improbable  possibility.  A  remainder  to  a  man's  eldest 
son  who  hath  none  (we  have  seen)  is  good,  for  by  common  possibility  he 
may  have  one;  but  if  it  be  limited  in  particular  to  his  son  John,  or  Richard, 
it  is  bad,  if  he  have  no  sou  of  that  name;  for  it  is  too  remote  a  possibility 
that  he  should  not  only  have  a  son,  but  a  son  of  a  particular  name.(^)(22) 
A  limitation  of  a  remainder  to  a  bastard  before  it  is  bom,  is;notgood;(flX23) 

<u)  2  Rep.  SI.  (I)  b  Rep.  Bl. 

\x)  00.  UtL  S78.  (a)  Cm.  Bill.  K». 

ly)  Hob.  38. 

[  19)  [A  near  ^waibility  .  .   .  in  being.] 

(30)  [No  one  is  heir  to  the  living.] 

(ai)  "Thia  rule  is  founded  apon  the  maxim,  that  the  law  will  not  contemplate  a 
double  poasibility,  or  a  possibility  upon  a  possibility.  This  maxim  has  certainly  been 
applied  with  very  little  consistency.  Lord  Nottingham's  remarka  (in  Duke  of  Norfolk's 
case,  3  Ch.  Ca.  i,  29]  go  to  show  that  probably  ue  maxim  means  something  di^ent 
every  time  it  is  cited.  Though  the  maxim  may  be  of  such  vague  import,  that  it  could 
not  safely  be  relied  upon  for  any  new  inference,  yet  there  ia  not  mudi  reason  to  doubt 
that  the  above  stated  rule  would  be  enforced  if  the  occanon  should  arise,  seeing  that  it 
only  affirms  the  natnral  tendency  of  the  courts,  which  leans  strongly  against  the  validity 
of  remote  and  unusual  limitations."  Challis  Law  of  Real  Profwrty,  106  (3  ed.  1893]. 
For  a  history  ot  this  subject  io  the  State  of  New  Vork,  see  Fowler's  Hist  of  the  Law  of 
R.  P.  lis. 

(»)  It  is  not  merely  there  being  two  contingencies  to  happen,  or  what  lord  Coke  calls 
a  poasibility  on  a  posdbility,  in  order  to  the  vesting  of  the  estate,  which  will  make  the 
poasibility  too  remote;  but  there  must  be  some  legal  improbability  in  the  contingencies. 
Ur.  Butler  mentions  a  case  (Rontledge  v.  DarriL  3  Ves.  Jr.  357)  where  limitations  of 
a  money-fund  were  held  valid,  and  yet,  to  entitle  one  of  the  objects  to  take  nnder 
it,  1st,  The  husband  and  wife  must  have  had  a  child;  ad.  That  child  must  have  had 
a  child;  3d,  The  last-mentioned  child  must  have  been  alive  at  the  decease  of  the  sur- 
vivor ot  bis  grandfather  and  grandmother;  4th,  If  a  lioy,  he  must  have  attained 
twenty-one;  it  a  girl,  that  age  or  married.  Feame,  Cont  Rem.  351,  u.  c.  7tb  ed. 
— COLEBIDGB. 

Mr.  Pre&ton  is  of  opinion  that  a  remainder  to  an  nnborn  son  of  a  particular  name 
would  be  valid.     I  Abatr.  139.— Sbarswood. 

(33)  The  several  reports  of  the  case  to  which  our  author  refers  as  his  authority  for  the 
passage  in  the  text  are  very  discordant;  and  it  rather  appears  that  it  waa  finally  unnecsS' 
aary  to  decide  the  question  whether  a  remainder  to  an  unborn  illegitimate  child  was 
necessarily  invalid,  as  the  claimant  in  Blodwell  v.  Edwards  (the  case  in  question)  turned 
out  to  be  actually  born  in  lawful  wedlock.  See  Co.  Lilt.  3,  b.  and  Mr.  Hargrave's  note 
I.  However,  lord  Parker,  (afterwards  Macclesfield,)  in  thecase  of  Methan  v.  The  Duke 
of  Devon,  i  P.  Wms.  530,  said  he  inclined  to  think  that  a  natural  child  en  venire  sa  mere 
[In  the  womb  of  its  mother]  could  not  take  under  a  bei^uest  in  a  will  to  all  the  natural 
children  of  a  named  man  by  a  certain  woman.  And  Sir  W.  Grant,  M.  R.,  in  Earle  v. 
Wilson.  17  Ves,  531,  said,  whether  the  case  referred  to  by  lord  Coke  (which  is  also  the 
case  referred  to  by  oor  author)  does  or  does  not  fully  warrant  the  rule  laid  down  b^ 
him,  yet  his  own  great  authority,  and  the  adoption  of  it  by  lord  Macclesfield,  were  sn&> 
clent  to  induce  him  to  adhere  to  it,  without  nicely  examining  the  reasons  upon  which 
it  stands.  The  rule  (he  added)  is,  in  substance,  that  a  haatard  cannot  take  as  the  isane 
of  a  particular  man  until  it  has  acquired  the  reputation  of  being  the  child  of  that  man,- 
whidi  cannot  be  before  its  birth.  Bayley  V.  Snelham,  i  Sim.  &  Stu.  81.  Yet,  where  1 
bequest  is  made  to  the  natural  child  of*^ which  a  _particular  woman  is  enceinle,  without 
"re  wonl " 
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whi(^  cannot  be  before  its  birth.  Bayley  V.  Snelham,  i  Sim.  &  Stu.  81.  Yet,  where  a 
bequest  is  made  to  the  natural  child  of*^ which  a  particular  woman  is  enceinle,  without 
reference  to  any  person  as  the  father,  there  would  be  no  uncertainty  in  that  bequest,  and 
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for  though  the  law  allows  the  possibility  of  having  bastards,  it  presumes  it 
to  be  a  v^ry  remote  and  improbable  contingency.  Thus  may  a  remainder  be 
contingent,  on  account  of  the  uncertainty  of  the  person  who  is  to  take  11,(24) 

A  remainder  may  also  be  contingent,  where  the  person  to  whom  it  is  lim- 
ited is  fixed  and  certain,  but  the  event  upon  which  it  is  to  take  effect  is  vague 
and  uncertain.  As,  where  land  is  given  to  A.  for  life,  and  in  case  B,  survives 
him,  then  with  remainder  to  B,  in  fee:  here  B.  is  a  certain  person,  but  the 
remainder  to  him  is  a  contingent  remainder,  depending  upon  a  dubious 
event,  the  uncertainty  of  his  surviving  A.  During  the  joint  lives  of  A.  and 
B.  it  is  contingent;  and  if  B.  dies  first,  itnevercan  vest  in  his  heirs,  but  is  for- 
ever gone;  but  if  A.  dies  first,  the  remainder  to  B.  becomes  vested, 
♦lyi]  *Contiugent  remainders  of  either  kind,  if  they  amount  to  a  freehold, 
cannot  be  limited  on  an  estate  iox  years,  or  any  other  particular  estate, 
less  than  a  freehold.  Thus  if  land  be  granted  to  A.  for  ten  years,  with 
remainder  in  fee  to  the  right  heirs  of  B.,  this  remainder  is  void;(i)  but  if 
granted  to  A,  for  life,  with  a  like  remaiuder,  it  is  good.  For,  unless  the 
freehold  passes  out  of  the  grantor  at  the  time  when  the  remainder  is  created, 
such  freehold  remainder  is  void:  it  cannot  pass  out  of  him,  without  vesting 
somewhere;  and  in  the  case  of  a  contingent  remainder  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  nowhere:  unless,  therefore,  the  estate  of 
such  particular  tenant  be  of  a  freehold  nature,  the  freehold  cannot  vest  in 
him,  and  consequently  the  remainder  is  void.(25) 

Contingent  remainders  may  be  defeated,  by  destroying  or  determining  the 
particular  estate  upon  which  they  depend,  before  the  contingency  happens 
whereby  they  become  vested,  (f)  Therefore  when  there  is  tenant  for  life, 
with  divers  remainders  in  coutiogency,  he  may,  not  only  by  his  death,  but 
by  alienation,  surrender,  or  other  methods,  destroy  and  determine  his  own 
life-estate  before  any  of  those  remainders  vest:  the  consequence  of  which  is, 
that  he  utterly  defeats  them  aU.(36)    As,  if  there  be  tenant  for  life,  with 

(b)  1  Rep.  isa  (0  lUd.  at,  U&. 

probably  it  wonid  be  held  good.  But  the  rale  of  law  does  not  acknowledge  a  natural 
child  to  have  any  father  Mfore  its  birth.  By  the  latter  cases  of  Gordon  v.  Gordon,  i 
Meriv.  153,  and  Evans  v.  Massej,  8  Pr.  33,  it  seems  to  be  now  established  that  a  pros- 
pective bequest  to  ao  ille^timate  child  with  which  a  woman  is  supposed  to  be  enceinte 
may  be  good,  if  the  description  of  the  object  of  bequest  be  not  open  to  the  uncertainty 
which  must  arise  whenever  it  is  made  a  condition  precedent  to  the  gifl  that  the  child 
should  actually  be  the  child  of  a  particular  father,  and  when  the  description  u  in 
other  respects  so  distinct  as  to  leave  no  doubt  as  to  the  individual  for  whom  the 
legacy  is  mtended;  though  a  contrary  opiniott,  as  intimated  in  the  text,  certainly  appears 
to  have  been  held  formerly.  See  Wilkinson  v.  Adam,  i  Ves.  &  Bea,  468,  Arnold  v. 
Preston,  18  Ves.  288.— Chitty, 

(24)  Aubucbon  V.  Bender,  44  Mo.  566  (1S69).  3  Waahbum  on  Real  Prop.  610,  6tl  (5 
ed,  1887I,     Willard  on  R.  Est,  and  Conveyancing  (a  ed.).  168. 

(25)  But  although  every  contingent  fre^old  remainder  must  be  supported  by  a  preced- 
ing freehold,  it  is  not  necessary  that  such  preceding  estate  continue  in  the  actual  seisin 
of  its  rightful  tenant:  it  is  sufficient  if  there  subsists  a  right  of  entry  to  such  preceding 
estate  at  the  time  the  remainder  should  vest.  As  if  A,  be  tenant  for  life,  vrith  contingent 
remainders  over,  and  be  disseised,  the  rieht  of  entry,  while  it  remains  in  him,  wilt  sup- 
port the  contingent  remainders;  but  if  the  disseisor  should  die,  and  the  property  should 
descend  on  hia  heir-at-law  during  the  life  of  A.,  A.  would  lose  his  right  of  entry  and  have 
only  a  right  of  action,  which  would  not  be  enough  to  support  the  contingent  remainders; 
for  in  that  case  it  is  a  question  vrbether  the  particular  estate  on  which  the  remainders 
depend  subsists  or  not.  another  estate  being  protected  by  the  law  till  that  question  is 
decided.     Pearne,  Cont.  Rem.  p.  1S6,  7  ed.— ColERIDCB. 

Den  V.  Crawford,  3  N.  J,  (Halated)  113  (1S35J.  Tiedeman  on  Real  Property,  391  (sed. 
189a).  Tiedeman  on  Real  Property,  407  (a  ed.  189a).  Boone,  Real  Property,  sii,  a 
Cord,  Married  Women,  11  (a  ed.  1885).  Williams  on  R.  P,  (6  ed.)  171,  i  Greenleaf's 
Cruise  on  B,  P.  706     Hall  v.  Nute,  38  N.  H,  435  (1859). 

(36)  But  a  conveyance  of  a  greater  estate  than  he  has  by  bai^in  and  sale,  or  by  leate 
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remsinder  to  his  eldest  son  unborn  in  tail,  and  the  tenant  for  life,  before  any 
son  is  bom ,  surrenders  his  life-estate,  he  by  that  means  defeats  the  remainder 
in  tail  to  his  son;  for  his  son  not  being  in  esse,  when  the  particular  estate 
determined,  the  remainder  could  not  then  vest:  and,  as  it  could  not  vest  then, 
by  the  rules  before  laid  down,  it  never  can  vest  at  all.  In  these  cases  there- 
fore it  is  necessary  to  have  trustees  appointed  to  preserve  the  contingent 
remainders^  in  whom  there  is  vested  an  estate  in  remainder  for  the  life  of  the 
tenaut  for  life,  to  commence  when  his  estate  determines.(27)  If  therefore  his 
estate  for  life  determines  otherwise  than  by  his  death,  the  estate  of  the  trus- 
tees, for  the  residue  of  his  natural  life,  will  then  take  effect,  and 
become  a  ^particular  estate  in  possession,  sufficient  to  support  the  [*i72 
remainders  depending  in  contingency.  This  method  is  said  to  have 
been  invented  by  Sir  Orlando  Bridgman,  Sir  Geofirey  Palmer,  and  other  emi- 
nent counsel,  who  betook  themselves  to  conveyancing  during  the  time  of  the 
civil  wars;  in  order  thereby  to  secure  in  family  setUements  a  provision  for 
the  future  children  of  an  intended  marriage,  who  before  were  usually  left  at 
the  mercy  of  the  particular  tenant  for  Ufe:(rf)  and  when,  after  the  restoration, 
these  gentlemen  came  to  fill  the  first  offices  of  the  law,  they  supported  this 
invention  within  reasonable  and  proper  bounds,  and  introduced  it  into  general 
use.  (28) 

Thus  the  student  will  observe  how  much  nicety  is  required  in  creating  and 
securing  a  remainder;  and  I  trust  he  will  in  some  measure  see  the  general 
reasons  upon  which  this  nicety  is  founded.  It  were  endless  to  attempt  to 
enter  upon  the  particular  subtleties  and  refinements,  into  which  this  doctrine, 
by  the  variety  of  cases  which  have  occurred  in  the  course  of  many  centuries, 
has  been  spun  out  and  subdivided:  neither  are  they  consonant  to  the  design 
of  these  elementary  disquisitions.(29)     I  must  not  however  omit,  that  in 

(d)  See  Uoor.  486.    2  RolU  Al».  7t7,  pi.  IS:    2  Bid.  IB*.    3  Chan.  Bcp.  ITO. 

and  release,  is  no  forfdtnre,  and  will  not  defeat  a  contingent  remainder.  2  Leo.  tio.  3 
Mod.  151. 

But  the  tenant  for  life  may  bar  the  contingent  remainders  by  a  feoffment,  a  fine,  or  a 
recovery,     r  Co.  66.    Cro.  Elii.  630.     1  Salk.  224. 

Where  there  is  a  tenant  for  life,  with  all  the  subsequent  remainders  contingent,  and  he 
saffeis  a  recoven'  to  the  use  of  himself  in  fee,  he  has  a  right  to  this  toitioua  fee  against 
all  persons  but  the  heirs  of  the  grantor  or  devisor,     i  Salic.  aa4.— Chitty. 

Tiedeman  on  Real  Prop.  421  (a  ed.  189a).  Campbell  v.  Watson,  8  Ohio  (O.  S.)  5C» 
{1838).     a  Pingrey  on  R.  P.  IOT2. 

(27)  Trustees  to  support  contingent  remainder  are  not  essential  in  copyhold,  the  lord's 
esUte  sufficing.     10  Vea  282.     16  East,  406.— Chitty. 

This  rule  is  abolished  in  the  United  States.  4  Kent  Com.  146.  It  is  abolished  in  Eng- 
land, as  to  any  contingent  remainder  vesting  after  Dec.  31,  1844,  or  created  after  the  tak- 
ing effect  of  statutes  7  and  8  Vict,  c.  106. 

(38)  Equitable  contingent  remainders  could  never  be  destroyed  by  any  act  of  the 
tenant  for  life;  and  the  RchI  Property  CommisBioners  proposed  to  establish  the  same  rule 
with  respect  to  legal  contingent  remainders.  And  now,  by  slat.  8  &  9  Vict  c.  106,  {  8, 
it  is  enacted  that  a  contingent  remainder  vesting  at  any  time  after  Dec.  31,  1S44  shall  be, 
and  if  created  after  the  passing  of  the  act,  shall  be  deemed  to  have  been  capable  of  taking 
effect,  notwithstanding  the  determination,  by  forfeiture,  surrender,  or  merger,  of  any 

E receding  estate  of  freehold,  in  the  same  manner  in  all  respects  as  if  such  determination 
ad  not  happened.— Stewart. 

Vanderheyden  v.  Crandall,  a  Denio  (N.  Y.)  16  (1846).  Tiedeman  on  Real  Prop.  434 
(a  ed.  1893).  I  Greenleaf 's  Cruise  on  R.  P.  793.  Brasswell  i/.  Downs,  11  Fla,  70  {1864). 
Dehon  v.  Redfem,  i  Dudley  (S.  C.)  119  (1838). 

(29)  The  student  will  now  be  prepared  to  understand  the  celebrated  rule  of  law  com- 
monly called  The  Rule  in  Shelley's  Case,  on  account  of  the  following  distinct  announce- 
ment of  it  which  occurred  in  that  case  1  Rep.  104.  a.; — "  It  is  a  rule  in  law,  when  the 
ancestor  by  any  gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail, 
that  always  in  such  cases  '  the  heirs '  are  words  of  limitation  of  the  estate,  and  not  words 
of  purchase."     And  this   is  a  strict  rule   of  law,  which   cannot  be  prevented  by  any 
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devises  by  last  will  and  testament,  (which,  being  often  drawn  up  when  the 
party  is  ineps  amiUii,{^o)  are  always  more  favored  in  construction  than 
formal  deeds,  which  are  presumed  to  be  made  with  great  caution,  forethought, 
and  advice,)  in  these  devises,  I  say,  remainders  may  be  created  in  some 
measure  contrary  to  the  rules  before  laid  down:  though  our  lawyers  will  not 
allow  such  dispositions  to  be  strictly  remainders;  but  call  them  by  another 
name,  that  (^executory  devises,  or  devises  hereafter  to  be  executed. 

An  executory  devise  of  lands  is  such  a  di^rasition  of  them  by  will,  that 
thereby  no  estate  vests  at  the  death  of  the  devisor,  but  only  on  some  fiiture 

contingency  .(31),  It  differs  from  a  remainder  in  tluee  very  material 
♦173]     points:  I.  That  it  needs  not  any  *particular  estate  to  support  it.     2. 

That  by  it  a  fee-simple,  or  other  less  estate,  may  be  limited  after  a 
fee-simple.  3.  That  by  this  means  a  remainder  may  be  limited  of  a  chattel 
interest,  after  a  particular  estate  for  life  created  in  the  same.  (33) 

1.  The  first  case  happens  when  a  man  devises  a  future  estate  to  arise  up(m 
a  contingency,  and,  till  that  contingency  happens,  does  not  dispose  of  the 
fee-simple,  but  leaves  it  to  descend  to  his  heirs  at  law.  As  if  one  devises  land 
to  a  feme-sole  and  her  heirs,  upon  her  day  of  marriage:  here  is  in  efiect  a 
contingent  remainder,  without  any  particular  estate  to  support  it;  a  freehold 
commencing  i«_/«ft(«».(33)  This  limitation,  though  it  would  be  void  in  a 
deed,  yet  is  good  in  a  will,  by  way  of  executory  devise. («)  For,  since  by  a 
devise  a  freehold  may  pass  without  corporal  tradition  or  livery  of  seisin,  (as 
it  must  do,  if  it  passes  at  all, )  therefore  it  may  commence  in  futuro;  because 
the  principal  reason  why  it  cannot  commence  in  futuro  in  other  cases,  is  the 
necessity  of  actual  seisin,  which  always  operates  in  prixsenti.  And  since  it 
may  thus  commence  in  futuro,  there  is  no  need  of  a  particular  estate  to  sup- 
port it;  the  only  use  of  which  is  to  make  the  remainder  by  its  unity  with  the 
particular  estate,  a  present  interest.  And  hence  also  it  follows,  that  sudi  an 
executory  devise,  not  being  a  present  interest,  cannot  be  barred  by  a  recovery, 
suffered  before  it  commences.  (/) 

2.  By  executory  devise,  a  fee,  or  other  less  estate,  may  be  limited  after  a 
fee.  And  this  happens  where  a  devisor  devises  his  whole  estate  in  fee,  but 
limits  a  remainder  thereon  to  commence  on  a  future  contingency.     As  if  a 

(«)  t  Bid.  us.  (/)  Cn>.  Jac  Ees. 

enrcftdoti  of  intention  to  the  contrary.  Thus,  if  a  limitation  la  made  to  Jane  Wood  /iw 
life,  remainder  to  B.  for  life,  remainder  to  C.  in  tail,  remainder  to  tbe  heirs  of  Jane  Wood, 
ehe  takes  an  estate  for  life  with  the  ultimate  remaioder  to  herself  in  fee;  and  such 
remainder  descending  to  her  heir  would  be  descendible  from  him  to  the  heirs  ex  parU 
matema  [On  the  mother's  side].— SWBBT. 

f3a)  [Without  counsel.] 
ji)  sir.  Peame  observes,  upon  the  inaccuracy  of  a  similar  definition  to  this,  that  it  is 
capable  of  comprehending  more  than  the  thing  defined;  for  a  contingent  remainder 
created  by  will  would  exactly  answer  to  it.  He  defines  an  executory  devise  thus: — ' 
"  Such  a  limitation  of  a  future  estate  or  interest  in  lands  or  chattels  (though  in  the  cue 
of  chattels  personal  it  is  more  properly  an  executory  bequest)  as  the  law  admits  in  the 
case  of  a  will,  though  contrary  to  the  rules  of  limitation  in  conveyancesat  common  law." 

Cont.  Rem.  386,  7  ed  — COLSRIDGE. 

Tiedeman  Real  Prop.  509,  511  (3  ed.  1893).  Boone  Real  Property,  31S-331.  Bristol  v. 
Atwater,  50  Conn,  407  ( i88al.     Helm  v.  Frisbie,  59  Ind.  517,  529  (1877). 

(3a)  Waldron  v.  Gianini.  6  Hill  (N.  Y.)  605  (1864).  Freeborn  v.  Wagner,  49  Barb.  (N. 
Y.)48  (1867).  Actlesslr,  Seekright,  i  111.  (Bruse)  78  (1813).  Laval  1  c.  SUffel,  64  Tex.  371 
(1885).  Milledge  v.  Lamar,  4  Dessavs.  Eq.  (S.  0621(1816).  Henry  &  Talbird  v. 
Archer,  i  Bailey's  Eq.  {S.  C.)  555  (1837).  Bristol  v,  Atwater,  50  Conn.  406  (i88»).  Tiede- 
man on   Real   Prop.  521,  531  (2  ed.  1892).     Van  Home  v.  Campbell,  100  N.  Y.  aSj,  3*3 


Washburn  on  Real  Prop.  741  (5  ed.  18871.  ^  Lawaon  Property  Rights,  j  9746 
,  .  (TillardonR.  E.  and  Conv.  (aed.)  174.  i  Barb.  Rights  of  Pers.  and  Prop.  531 
(33)  [In  the  future.]     [fn prasetiti—^n  the  present.]    3  Washbnni  on  Real  Propertr, 


(1890).     Willard  on  R.  E.  and  Conv. 

(33)  [In  the  future.]     [fnprasetit       ^   ,     _ 

742  (5  ed.  1887).    Chew's  Lessee  v.  Weems.  i  Md.  488  {177a)- 
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man  devises  land  to  A.  and  his  heits;  but  if  he  dies  before  the  ^e  of  twenty- 
one,  then  to  B.  and  his  heirs:  this  remainder,  though  void  in  deed,  is  good 
l^  way  of  executory  devise.(^)  But,  in  both  these  species  of  executory 
devises,  the  contingencies  ought  to  be  such  as  may  happen  within  a  reason- 
able time;  as  within  one  or  more  life  or  lives  in  being,  or  within  a 
moder*rate  tenn  of  years,  for  courts  of  justice  will  not  indulge  even  [*I74 
wills  so  as  to  create  a  perpetuity,  which  the  law  abhors:(A)(34) 
because  by  perpetuities,  (or  the  settlement  of  an  interest,  which  shall  go  in 
the  succession  prescribed,  without  any  power  of  alienation,) (i)  estates  are 
made  incapable  of  answering  those  ends  of  social  commerce,  and  providing 
for  the  sudden  contingencies  of  private  life,  for  which  property  was  at  first 
established.  The  utmost  length  that  has  been  hitherto  allowed  for  the  con- 
tingency of  an  executory  devise  of  either  kind  to  happen  in,  is  that  of  a  life 
or  lives  in  being,  and  one-and-twenty  years  afterwards.  As  when  lands  are 
devised  to  such  unborn  son  of  a  feme-covert,  as  shall  first  attain  the  age  of 
twenty-one,  and  his  heirs;  the  utmost  length  of  time  that  can  happen  before 
the  estate  can  vest,  is  the  life  of  the  mother  and  the  subsequent  infancy  of 
her  son:  and  this  hath  been  decreed  to  be  a  good  executory  devise.(ifc)(35) 

(g)  2  Mod.  SW.  li}  Salk.  Z». 

(h)  12  Hod.  3ST.    1  Vani.  IM.  (t)  FVxt.  3S1. 

(34]  Henry  &  Talbird  v.  Archer,  I  Bailey's  Eq.  (S.  C.)  555, 156  (1837).  Snider  v.  New- 
man, 34  Ga.  143  (1S59).  Vanghan  v.  Dilkes,  30  Pa.  State,  515  (1853).  Hndson  v. 
Wadswortb,  8  Conn.  360  (1831).  Cadeel  v.  Palmer,  10  Binn.  147  (1833).  a  Ballaid'a 
Law  of  R.  P.  791.  • 

(35)  Lord  Kenyon  hat  explained  the  whole  doctrine  of  executory  devises  in  the 
following  words;— "The  mlea  respecting  execntoiy  deviaes  have  confonned  to  the  rules 
laid  down  in  the  construction  of  legal  limitations;  and  the  coorts  have  said  that  the 
estate  shall  not  be  unalienable  by  executory  devises  for  a  longer  term  than  is  allowed  by 
the  limitations  of  a  common-law  conveyance.  In  marriage  settlement!,  the  estate  may 
be  hmited  to  the  first  and  other  sons  of  the  marriaKe,  in  tail;  and  untjl  the  person 
to  whom  the  first  remainder  is  limited  is  of  age,  the  estate  is  tmalienablb  In  con- 
formity to  that  rule  the  courts  have  said,  so  far  we  will  allow  executory  devises  to  be 
good.  To  support  this  position,  I  could  refer  to  many  decisions;  bnt  it  is  sufficient  to 
refer  to  the  doke  of  Norfolk's  case,  in  which  all  the  learning  on  this  head  was  gone  into; 
and  from  that  time  to  the  present,  every  judge  has  ac^uiearad  in  that  decision.  It  is  an 
established  rule  that  an  executory  devise  is  good  if  it  must  necessarily  happen  within 
a  life  or  lives  in  being,  and  twenty-one  years,  and  the  fraction  (A  another  year,  allowing 
for  the  time  of  gestation."  See  Long  v.  Blackall,  7  T.  R.  100.  In  that  case  it  was 
determined  that  a  child  en  ventre  sa  were  [In  its  mother's  womb}  was  to  be  considered 
BS  a  child  bom,  and  therefore  that  mi  estate  might  be  devised  to  it  for  life,  and  after 
its  death  to  its  issue  in  tail, — Christian. 

Peter  Thelusson,  Esq.,  an  eminent  merchant,  devised  thebnlk  of  an  immense  propertf 
to  trustees  for  the  purpose  of  accumulation  during  the  lives  of  three  sons,  and  of  all 
their  sons  who  should  be  living  at  the  time  of  his  death  or  be  bom  in  due  time  after- 
wards, and  during  the  life  of  the  survivor  of  them.  Upon  the  deaUi  of  this  last,  the  fund 
was  directed  to  be  divided  into  three  shares, —one  to  the  eldest  male  lineal  descendant  of 
each  of  his  three  sons :  upon  the  failure  of  such  a  descendant,  the  share  to  go  to  the 
descendants  of  the  other  sons;  and  upon  failure  of  all  such  descendants,  the  whole  to  go 


of  the  survivor  of  these  nine  the  fund  would  protMbly  exceed  nineteen  millions;  and 
upon  the  supposition  of  only  one  person  to  take  and  a  minority  of  ten  yeara,  that  it 
would  exceed  thir^-two  millions.  It  is  evident  that  this  extraordinary  will  was  strictly 
within  the  limita  hid  down  in  the  text;  and  it  was  accordingly  sustained  both  in  the 
court  ofchancery  and  in  the  house  of  lords.  See4  Vcs.  Jr.  trj.  Ii  Vea.Jr.  iia.  i  New 
Rep.  357, — COLBRIDGB. 

The  39  &  40  Geo.  III.  c.  98  enacts  that  no  person  shall,  by  any  deed,  will,  or  by  any 
other  mode,  settle  or  dispose  of  any  real  or  peraonal  property  ao  that  the  rente  and 
profite  may  be  wholly  or  partially  accumulated  for  a  longer  term  than  the  life  of  the 
fj^rantor,  or  the  term  of  twenty  .one  years  after  the  death  ofthe  grantor  or  the  testator,  or 
the  minority  of  any  person  who  shall  be  living  or  en  ventre  sa  mere  at  the  death  of  the 
grantor  or  the  testator,  or  during  the  minority  only  of  such  person  aa  would  for  the  time 
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3.  By  executory  devise,  a  term  of  years  may  be  given  to  one  man  for  his 
life,  and  afterwards  limited  over  in  remainder  to  another,  which  could  not  be 
done  by  deed;  for  by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a  total 
disposition  of  the  whole  term;  a  life-estate  being  esteemed  of  a  higher  and 
larger  nature  than  any  term  of  years. (/)  And,  at  first,  the  courts  were 
tender,  even  in  the  case  of  a  will,  of  restraining  the  devisee  for  life  from 
aliening  the  term;  but  only  bdd,  that  in  case  he  died  without  exerting  that 
act  of  ownership,  the  remainder  over  should  then  take  place;  (to)  for  the 
restraint  of  the  power  of  alienation,  especially  in  very  long  terms,  was  intro- 
ducing a  species  of  perpetuity.  But,  soon  afterwards,  it  was  held,(»)  that 
the  devisee  for  life  bath  no  power  of  aliening  the  term,  so  as  to  bar  the 
remainderman:  yet,  in  order  to  prevent  the  danger  of  perpetuities,  it  was 
settled, (o)  that  though  such  remainders  may  be  limited  to  as  many  persons 

successively  as  the  devisor  thinks  proper,  yet  they  must  all  be 
♦175]     *tn  esse  during  the  life  of  the  first  devisee;  for  then  all  the  candles 

are  lighted  and  are  consuming  together,  and  the  ultimate  remainder 
is  in  reality  only  to  that  remainderman  who  happens  to  survive  the  rest:  and 
it  was  also  settled,  that  such  remainder  may  not  be  limited  to  take  effect, 
unless  upon  such  contingency  as  must  happen  (if  at  all)  during  the  life  of 
the  first  devisee.(/)(36)(37) 

it)  g  Bep.  9S.  {o)  1  Sid.  *B1. 

(n)  Bm.  tit.  tHallUa,  •&.    I>reT.  74.  Wl  SUnn.  841.    I  P.  Wnu.  asa. 

{n)  Dyer,  ass.    K  Bep.  96. 

being,  if  of  full  age,  be  entitled  to  the  rents  end  prodnce  so  directed  to  be  accumulated; 
and  where  any  accumulation  ia  directed  otherwise,  such  direction  shall  be  void,  and  the 
reals  and  prSfits,  during  the  tiaie  that  the  property  is  directed  to  be  accumulated  con- 
trary to  this  act,  shall  go  to  such  person  as  would  have  been  entitled  thereto  if  no  such 
accumulation  had  been  directed;  prxn'ided  that  this  act  shall  not  extend  to  any  pro- 
vision for  the  payment  of  debts,  or  for  raising  portions  for  children,  or  to  any  direction 
touching  the  produce  of  woods  or  timber. 

A  direction  for  accumulation  during  a  life  was  held  to  be  good  for  twenty-one  yean 
after  the  death  of  the  testator.     9  Ves.  jr.  lay,— Chmtv. 

(36)  A  future  estate  will  always  be  constru^  to  be  a  remainder  when  it  can  be,  in  pre- 
ference to  a  springing  use  or  eiecuton^  devise.  The  reason  is  an  obvious  one:  in  the  lat- 
ter case  the  future  estate  cannot  be  barred,  and  the  land  is  completely  withdrawn  from 
commerce.  So  between  remainders  the  law  favors  their  vesting,  because  that  combines 
the  interests  of  a  free  commerce  in  land  with  the  rights  of  the  proprietors.  Wager  v. 
Wager,  i  S.  &  R.  374.  Miiinig  v.  Baldorff,  5  Barr,  503.  Den  v.  Demarest,  x  Newjeraey, 
535.  It  is  an  infiexible  rule  that  no  limitation  shall  be  deemed  an  executory  devise  if  it 
may  by  any  practicable  construction  be  sustained  as  a  contingent  remainder:  for  the  all- 
flufncient  reason  that  these  executory  devises,  being  inconsistent  with  the  policy  of  the 
common  law,  which,  on  account  of  its  abhorrence  of  estates  commencing  tn  /uiuro  [In 
the  future],  requires  all  the  precedent  parts  of  the  fee  to  pass  out  of  the  grantor  at  the 
same  instant,  are  barely  tolerated,  and  only  in  favor  of  the  explicit  declaration  of  one  who 
may  have  been  compelled  to  dispose  of  his  estates  when  unassisted  by  counsel.  They 
are  therefore  to  be  sustained  only  in  cases  of  clear  necessity.  Stehman  v.  Stehman,  I 
Watts.  466.  Dunwoodie  v.  Reed,  4  S.  &  R.  435.  Willis  v.  Beecher,  3  Wash.  C.  C.  369. 
Hawlev  v.  Northampton,  8  Mass.  3.  Wolfe  v.  Van  Nostrand,  a  Comst.  436.  Johnaon  V. 
Valentine,  4  Sandf  S.  C.  36. 

It  is  the  received  doctrine  of  the  courts,  both  in  England  and  America,  that  when  • 
devise  is  made  *o  A.  in  fee,  and  if  A.  should  die  without  issue  then  to  B.  in  fee,  the  limi- 
tation over  to  B.  as  an  executory  devise  would  be  void  for  its  remoteness,  as  it  depends 
Upon  an  indefinite  failure  of  the  issue  of  A.  Such  a  devise  is  construed  to  be  an  estate- 
tail  in  A.  and  vested  remainder  in  B.  Any  words  which  indicate  an  intention  in  the 
testator  to  confine  the  failure  of  issue  to  a  dying  without  issue  living  at  the  death  of  the 
first  taker  will  be  sufficient  to  rebut  the  construction  of  an  indefinite  failure  of  issue. 
Halt  !'.  Chaffee,  14  New  Hamp.  315.  Toman  v.  Dnnlop,  6  Harris,  73.  Flinn  v.  Davia,  iS 
Ala.  133.  Jackson  v.  Dashiel,  3  Maryland  Ch.  Dec  257.  In  the  case  of  such  a  limita- 
tion of  personalty,  however,  it  vests  the  entire  and  absolute  estate  in  the  first  taker,  and 
the  limitation  over  is  void.  The  smallest  circumstance  will  be  laid  hold  of  to  limit  the 
ftilure  of  issue  to  the  death  of  the  first  taker.     Dasbiell  v.  Dasbiell,  1  Har.  &  Gill,  137. 

— SHARSWOOn. 

{37)  A  limitation  over  to  the  brothers  of  A.  after  the  death  of  A.  during  minority  woold 
not,  under  the  old  common  law,  be  a  good  remainder.    A  remainder  cooM  not  be  limited 
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Thus  much  for  such  estates  in  expectancy,  as  are  created  by  the  express 
words  of  the  parties  themselves;  the  most  intricate  title  in  the  law.  There 
is  yet  another  species,  which  is  created  by  the  act  and  operation  of  the  law 
itself,  and  this  is  called  a  reversion. 

III.  An  estate  is  reversion  is  the  residue  of  an  estate  left  in  the  grantor,  to 
commence  in  possession  after  the  determination  of  some  particular  estate 
granted  out  by  him.(y)(38)  Sir  Edward  Coke(r)  describes  a  reversion  to 
be  the  returning  of  land  to  the  grantor  or  his  heirs  after  the  grant  is  over. 
As,  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee  is,  without  any  special 
reservation,  vested  in  the  donor  by  act  of  law:  and  so  also  the  reversion,  after 
an  estate  for  life,  years,  or  at  will,  continues  in  the  lessor.  For  the  fee-simple 
of  all  lands  must  abide  somewhere;  aud  if  he,  who  was  before  possessed  of 
the  whole,  carves  out  of  it  any  smaller  estate,  and  grants  it  away,  whatever 
is  not  so  granted  remains  in  him.  A  reversion  is  never  therefore  created  by 
deed,  or  writing,  but  arises  from  construction  of  law;  a  remainder  can  never 
be  limited,  unless  by  either  deed  or  devise.  But  both  are  equally  transfer- 
able, when  actually  vested,  being  both  estates  in  prssenHy  though  taking 
effect  in  fuluro.{i9) 

The  doctrine  of  reversions  is  plainly  derived  from  the  feodal  constitution. 
For  when  a  feud  was  granted  to  a  man  for  life,  or  to  him  and  his  issue  male, 
rendering  either  rent  or  other  services;  then,  on  his  death  or  the  failure 
of  issue  male,  the  feud  was  determined,  and  resulted  back  to  the 
♦lord  or  proprietor,  to  be  again  disposed  of  at  his  pleasure.  And  [*i76 
hence  the  usual  incidents  to  reversions  are  said  to  be  fealty  and  rent. 
When  no  rent  is  reserved  on  the  particular  estate,  f^ty  however  results  of 
course,  as  an  incident  quite  inseparable,  and  may  be  demanded  as  a  badge  of 
tenure,  or  acknowledgment  of  superiority;  being  frequently  the  only  evidence 
that  the  lands  are  holden  at  all.  Where  rent  is  reserved,  it  is  also  incident, 
though  not  inseparably  so,  to  the  reversion.  (j)(4o)  The  rent  may  be 
granted  away,  reserving  the  reversion;  and  the  reversion  may  be  granted 
away,  reserving  the  rent;  by  special  words:  but  by  a  general  grant  of  the 
reversion,  the  rent  will  pass  with  it,  as  incident  thereunto;  though  by  the 
grant  of  the  rent  generally,  the  reversion  will  not  pass.  The  incident  passes 
by  the  grant  of  the  principal,  but  not  e  converso:  for  the  maxim  of  law  is, 
"  accessorium  non  ditcit.  sed  sequilur,  suum  pri7tcipale."{l'){^i)       " 

These  incidental  rights  of  the  reversioner,  and  the  respective  modes  of 
descent,  in  which  remainders  very  frequently  differ  from  reversions,  have 
occasioned  the  law  to  be  careful  in  distinguishing  the  one  from  the  other, 
however  inaccurately  the  parties  themselves  may  describe  them.  For  if  one 
seised  of  a  paternal  estate  in  fee  makes  a  lease  for  life,  with  remainder  to 
himself  and  his  heirs,  this  is  properly  a  mere  reversion, (n)(42),  to  which 
rent  and  fealty  shall  be  incident;  and  which  shall  only  descend  to  the  heirs 


(9)  Co.  I 
M  1  Ina 
(0  Oo,  L 


upon  a  contingency,  which  would  abridge  or  defeat  the  particular  estate.    Hotton  v. 
^cdfce,  29  Ala.  496  (1856).    a  Washburn  on  Real  Property,  660  (5  ed.  1887). 

(38)  1  Barb.  Rights  of  Pera.  and  Prop.  535- 

(39)  [lo  the  present,]  [In  the  future].  Marshall  i>.  Conrad,  5  Call.  (Va.)  401  (1805). 
St.  Phillip's  Church  v.  Zion  P.  Chnrch,  as  S.  C,  301  1 1885).  Alexander  ^.  I>eKeTmel,8t 
Ky.350  (1883).  Jones  V.  Britton,  loa  N.  C.  184  {1889}.  i  Schouler's  Pera.  Prop.  J  150 
(a  edTiS&tl.     Boone,  Real  Property,  119,  aai.     a  Pingrey  on  R.  P.  loaa,  991. 

(40)  McMurphy  ».  Minot,  4  .N.  H.  354118271.  King  !>.  Housatonic  R.  Co.,  45  Conn. 
»33  (1877).     Peek  v.  Northrop,  17  Conn.  a:g  (1845). 

(41)  ["The  accessory  does  notprecede  but  follows  its  principal."]  Iglehart  f.  Oitniger, 
I  Bland  Chan.  (Md.)  514  (1835).     Van  Wicfclon  v.  Paulson,  14  Barb.  (N.  Y.)  656  (i^). 

(4a)  King  V.  Scoggin,  ga  N.  C.  103  (1885). 
641 
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of  his  father's  blood,  and  not  to  his  heirs  general,  as  a  remainder  limited  to 
him  by  a  third  person  would  have  done:(a')  for  it  is  the  old  estate,  which 
was  originally  in  him,  and  never  yet  was  out  of  him.  And  so  likewise,  if  a 
man  grants  a  lease  for  life  to  A.,  reserving  rent,  with  reversion  to  B.  and  his 
heirs,  B.  hath  a  remainder  descendible  to  his  heirs  general,  and  not  a  rever- 
sion to  which  the  rent  is  incident;  but  the  grantor  shall  be  entitled  to  the 

rent,  during  the  continuance  of  A.'s  estate.(jr) 
*'77]         *^^  order  to  assist  such  persons  as  have  any  estate  in  remainder, 

reversion,  or  expectancy,  after  the  death  of  others,  against  fraudu- 
lent concealments  of  their  deatS,  it  is  enacted  by  the  statute  6  Anne,  c.  r8, 
that  all  persons  on  whose  lives  any  lands  or  tenements  are  holden,  shall, 
(upon  application  to  the  court  of  chancery,  and  order  made  thereupon),  once 
in  every  year,  if  required,  be  produced  to  the  court,  or  its  commissioners,  or, 
upon  neglect  or  refusal,  they  shall  be  taken  to  be  actually  dead,  and  the 
person  entitled  to  such  expectant  estate  may  enter  upon  and  hold  the  lands 
and  tenements,  till  the  party  shall  appear  to  be  living. 

Before  we  conclude  the  doctrine  of  remainders  and  reversions,  it  may  be 
proper  to  observe,  that  whenever  a  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without  any  intermediate  estate, (^)  the 
less  is  immediately  annihilated;  or,  in  the  law  phrase,  is  said  to  be 
mer^ai,{i^)  that  is,  sunk  or  drowned  in  the  greater,    liius,  if  there  be 

(w)  t  i4T.  tm. 

(xf  1  And.  3B. 


(|r)BLCT.« 


(43>  Even  if  there  be  an  intenuediate  conttagent  estate,  it  will  be  deHtrojed  hy  the  nnian 
and  coalition  of  the  greater  estate  and  the  leas,  (nalesa  the  greater  estate  is  subjoined  to 
the  less  bj  the  same  convevauce.)  when  sach  coalition  takes  place  by  the  conveyance  or 
act  of  the  parties.  Purefoy  v  Rogers,  2  Saund.  387.  But  the  reports  of  adjudged  cases 
apparently  differ  nith  respect  to  the  destruction  of  an  inteimediate  contingent  estate, 
in  cases  where  the  greater  estate  becomes  united  to  the  less  by  descent.  'Hiese  difibr- 
ences,  however,  may  be  reconciled  by  distingnishing  between  those  cases  where  the 
descent  of  the  greater  estate  is  immediate  from  the  person  by  whose  will  the  less  estate, 
as  well  as  the  intermediate  contingent  estate,  were  limited,  and  the  cases  where  the  less 
estate  and  the  contingent  remainders  were  not  created  by  ^e  will  of  the  ancestor  frcm 
whom  the  greater  estate  immediately  descends  on  the  less  estate.  In  the  first  set  dl 
cases,  the  d^ent  of  the  greater  estate  does  not  merge  and  drown  the  intermediate  am- 
tingent  rethaiuders,  (Boothley  v.  Vernon,  9  Mod.  147.  .PlunketLv.  Holmes,  I  Lev.  11. 
Archer's  case,  I  Rep.  66;]  in  the  second  class  of  cases,  it  does  merge  Uiem.  Hartpole  V. 
Kent,  T.  Jones,  77,  S.  C  i  Ventr.  307.  Hooker  v.  Hooker,  Rep.  Umb.  Hardw.  13.  Doe 
V.  Scudamore,  a  Boa.  &  Pull.  ^94;  and  see  Peame,  p.  343,  6  ed.,  with  SerjL  Williams's 
note  to  3  Saund,  383,  a. 

A  distinction  (as  already  has  been  intimated)  must  be  made  between  the  cases  where 
a  particular  estate  is  limited,  with  a  contingent  remainder  over,  and  afterwards  the 
inheritance  is  subjoined  to  the  particular  estate  by  the  same  conveyance,  and  those  cases 
wherein  the  accession  of  the  inheritance  is  by  a  conveyance,  accident,  or  circumstance 
distinct  from  that  conveyance  which  created  the  particalar  estate.  In  the  latter  cases, 
we  have  seen,  the  contingent  remainder  is  generslly  destroyed;  in  the  former  it  is  other- 
wise. For  where  by  the  same  conveyance  a  particular  estate  is  first  limited  to  a  peison, 
with  a  contingent  remainder  over  to  another,  and  with  such  a  reversion  or  remainder  to 
the  first  person  as  would  in  its  own  nature  drown  the  particular  estate  first  given  him, 
this  last  limitation  shall  be  conmdered  as  executed  only  sub  modo:  that  is,  npon  such 
condition  as  to  open  and  separate  itself  from  the  first  estate  when  the  condition  happen*; 
and  by  no  means  to  destroy  the  contingent  estate.  Lewis  Bowles's  case,  11  Rep.  Six 
Feame,  346,  6  ed. 

A  court  of  equity  will  in  some  cases  relieve  against  the  merger  of  a  tcnn,  and  make  it 
answer  the  purposes  for  which  it  was  created.  Tims,  in  Powell  v.  Morgan,  3  Vem.  90, 
a  portion  was  directed  to  he  raised  out  of  a  term  for  years  for  the  testator's  daughter. 
The  fee  afterwards  descended  on  her,  and  she,  being  under  age,  devised  the  portion. 
The  court  of  chancery  relieved  against  the  me^er  of  the  term,  and  decreed  the  portion 
to  go  according  to  the  will  of  the  daughter.  See  also  Thomas  v.  Kemish,  a  Prcem.  vA. 
S.  C.  3  Vem.  351.     Saunders  v.  Boumford,  Finch,  434. — Chittv. 

"  If  any  prindide  of  law  seems  to  be  well  settled,  it  may  now  be  aaid  that  in  all  cases 
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tenant  for  years,  and  the  reversion  in  'fee-simple  descends  to  or  is  purchased 
by  him,  the  term  of  years  is  merged  in  the  inheritance,  and  shall  neve^  exist 
any  more.  But  they  must  come  to  one  and  the  same  person  in  one  and  the 
same  right;  else,  if  the  freehold  be  in  his  own  right,  and  he  has  a  term  in 
right  of  another,  («i  auttr  droit,)  there  is  no  merger.(44)  Therefore,  if 
tenant  for  years  dies,  and  makes  him  who  hath  the  reversion  in  fee  his  execu- 
tor, whereby  the  term  of  years  vests  also  in  him,  the  term  shall  not  merge; 
for  he  hath  the  fee  in  his  own  right,  and  the  term  of  years  in  the  right  of 
the  testator,  and  subject  to  his  debts  and  legacies.  So  also,  if  he  who  hath 
the  reversion  in  fee  marries  the  tenant  for  years,  there  is  no  merger;  for  he 
hath  the  inheritance  in  his  own  right,  the  lease  in  the  right  of  his  wife,  (z) 
(45)  An  estate-tail  is  an  exception  to  this  rule:  for  a  man  may  have  in  his 
own  right  both  an  estate-tail  and  a  reversion  in  fee:  and  the  estate-tail, 
though  a  less  estate,  shall  not  merge  in  the  fee.  (a)  For  estates-tail 
are  protected  and  preserved  from  merger  by  the  *operation  and  con-  P178 
struction,  though  not  by  the  express  words,  of  the  statute  de  donis; 
which  operation  and  construction  have  probably  arisen  upon  this  considera- 
tion; that,  in  the  common  cases  of  merger  of  estates  for  life  or  years  by 
tmiting  with  the  inheritance,  tiie  particular  tenant  hath  the  sole  interest  in 
them,  and  hath  fuU  power  at  any  time  to  defeat,  destroy,  or  surrender  them 
to  him  that  hath  the  reversion;  therefore,  when  such  an  estate  unites  with 
the  reversion  in  fee,  the  law  considers  it  in  the  light  of  a  virtual  surrender 
of  the  inferior  estate.(^)  But,  in  an  estate-tail,  the  case  is  otherwise;  the 
tenant  for  a  long  time  had  no  power  at  all  over  it,  so  as  to  bar  or  destroy  it, 
and  now  can  only  do  it  by  certain  special  modes,  by  a  fine,  a  recovery,  and 
the  like:(f)  it  would  therefore  have  been  strangely  improvident  to  have  per- 
mitted the  tenant  in  tail,  by  purchasing  the  reversion  in  fee,  to  merge  his 
particular  estate,  and  defeat  die  inheritance  of  his  issue;  and  hence  it  has 
become  a  maxim,  that  a  tenancy  in  tail,  which  cannot  be  surrendered,  cannot 
also  be  merged  in  the  fee. 

(I)  PloiiTd.  ue.    Cio.  Jm.  ZTS.    Co.  VM.  8SB.  lb)  Cro.  Elli.  MH. 

jo)  3  Rep.  CI.    S  Rep.  74.  )c)  See  page  116. 


-when  intervening  rights  iuterfere,  or  when  the  two  estates  meet  and  it  is  necessaiy  tbat 
the  charge  be  kept  on  foot  to  protect  these  interests,  the  courts  will  not  enforce  a  merger." 
Miller  v.  Finn,  i  Nebr.  298  (1879).  Wamock  v.  Wightman,  i  Brevard  (S.  C.)  iSi  (1803). 
Borkin  v.  Ancrum,  38  S.  C.  (1887).  Hagrnder  v.  Stewart's  Admr..  4  Hoivard  (Miss.)  213 
(1S40).  St.  Philip's  Church  v.  Zion  Pres-Ch.,  33  S.  C  307  (1885).  Fox  v.  Long,  8  Ky. 
555  (1871}.  Clift  V.  WhiU.  3  Kernan  (N.  Y.)  537,  519  (1884).  Rake  t.  Uwshee,  4  Zabr. 
(N.j.lsi;  (1854).  Holcomby.  Lake,  4  Zabr.  (N  J.)69j.  494(1855).  Clift  i-.  White,  15 
Barbour  (N.  Y.)  7s,  77  (1853).  Mangum  v.  Pieslir,  16  S.  C.  330  (1881).  Alien  v.  Ander- 
son, 44  Ind.  398(1873).  6  Lawson,  Property  Rights,  s.  3715(1890).  Tiedeman,  Real  Prop. 
46(3ed.  18^).  Washburn  on  Real  Prop.  133  (3  ed,  1687).  i  Schouler's  Pers.  Prop, 
a.  38,  p.  43  (18B4I.  Landlord  and  Tenant  in  Penn.  319  (1884).  Wood,  Landlord  and 
Tenant,  853  (i  ed.  1884).  Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  333.  Willard  on  R.  E. 
•nd  Conv.  93,  397,  308.  Williams  on  R.  P.  (6  ed.)  3So.  3  Story  on  Contracts,  (5  ed.) 
4SO. 

(441  Mr.  Preston  questions  this  position.    3  Conv.  377.— Sharswood. 

(45)  By  the  judicature  act  of  1873,36  and  37  Vict.  c.  66.  it  isenacted:— "Thereshall 
not  after  the  commencement  of  this  act "  (ist  November,  187s)  "  be  any  merger  by  ope- 
ration of  law  only  of  any  estate,  the  beneficial  interest  of  which  wonld  not  be  deemed  to 
be  merged  or  extinguished  in  equity,"    Goodeve's  Mod.  Law  of  B.  P.  (3  ed.)  155. 
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CHAPTER  XII. 

OP  BSTATES  IN  S3VERALTY,  JOINT-TENANCY,  COPARCENARY,  AND 
COMMON. 

Wb  come  now  to  treat  of  estates,  with  respect  to  the  uumber  and  connec- 
tions of  their  owners,  the  tenants  who  occupy  and  hold  them.  And,  con- 
sidered in  this  view,  estates  of  any  quantity  or  leng:tb  of  duration,  and 
whether  they  be  in  actual  possession  or  expectancy,  may  be  held  in  four 
different  ways;  in  severalty,  in  joint-tenancy,  in  coparcenary,  and  in  com- 
mon.(i) 

I.  He  that  holds  lands  or  tenements  in  severally,  or  is  sole  tenant  thereof, 
is  he  that  holds  them  in  his  own  right  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of  interest,  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an  estate;  and  therefore 
we  may  make  the  same  observations  here,  that  we  did  upon  estates  in  posses- 
ion, as  contradistinguished  from  those  in  expectancy ,  in  the  preceding  chap- 
ter: that  there  is  little  or  nothing  peculiar  to  be  remarked  concerning  it,  since 
ail  estates  are  supposed  to  be  of  this  sort,  unless  where  they  are  expressly 
declared  to  be  otherwise;  and  that  in  laying  down  general  rules  and  doctrines, 
we  usually  apply  them  to  such  estates  as  are  held  in  severalty.  I  shall  there- 
fore proceed  to  consider  the  other  three  species  of  estates,  in  which  there  are 

always  a.  plurality  of  tenants. 
*i8o]  *II,  An  estate  in  Joint-tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life, 
fi>r  years,  or  at  will.  (2)  In  consequence  of  such  grants  an  estate  is  called  an 
estate  in  joint-tenancy,  (a)  and  sometimes  an  estate  in  jointure,  which  word 
as  well  as  the  other  signifies  a  union  or  conjunction  of  interest;  though  in 
common  ^>eech  the  term  jointure  is  now  usually  confined  to  that  joint-estate 
which,  by  virtue  of  the  statute  2^  Hen.  VIII.  c.  19,  is  fi'equently  vested  in 
the  husband  and  wife  before  marriage,  as  a  full  satisfaction  and  bar  of  the 
woman's  dower.(*) 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the  present  chapter; 
we  will  first  inquire  how  these  estates  may  be  created,-  next,  their  properties 
and  respective  incidents;  and  lastly,  how  they  may  be  sez-ered  or  destroyed. 

I .  The  creation  of  an  estate  in  joint-tenancy  depends  on  the  wording  of  the 
deed  or  devise,  by  which  the  tenants  claim  title:  for  this  estate  can  only  arise 
by  purchase  or  grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the 
mere  act  of  law.(3)  Now,  if  an  estate  be  given  to  a  plurality  of  persons, 
without  adding  any  restrictive,  exclusive,  or  explanator>-  words,(4)  as  if  an 

(o)  Utt.  Sn.  {b)  See  Fage  1S7. 


.  ,  ,         .  .  1  Re«l  Prop- 

tAy.  sec.  349.     Rights,  Remedies  and  Practice,     Lawson,  vol.  6,  p.  3719. 

At^TOod  V.  Kittell,  a  Fed.  Cases,  199  (1878).  AuRell  Limitations,  438  (6  ed.  1876). 
Tiedeman  on  Real  Property,  195  (3  ed.  1891).  i  Schouler  Pers.  Property,  \  154  (a  ed, 
1SS4).     Boone  Real  Proper^,  407-110. 

(3)  McKinney  v.  Stocks,  6  Tenii.  (Heiskell)  284,  a86.  Boone  on  Real  Property,  sec. 
350.     Rights,  Remedies  and  Practice.     Lawson,  vol.  6,  p.  2719. 

(4]  For  if  an  estate  i»  /ir«  be  given  to  A.  and  B.  and  to  the  survivor  of  Ihem  and  to  Hie 
heirs  of  such  survivor,  they  are  not  Joint-tenants  in  fee.  They  have  only  a  joint-estate  of 
freehold  during  their  joint  lives,  with  a  contingent  remaiuder  in  fee  to  the  si — '• —    '"** 

6« 
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estate  be  granted  to  A.  and  B.  and  tbeir  heirs,  this  makes  them  immediately 
joint-tenants  in  fee  of  the  lands.  For  the  law  interprets  the  grant  so  as  to 
make  all  parts  of  it  take  effect,  which  can  only  be  done  by  creating  an  equal 
estate  in  them  both.  As  therefore  the  grantor  has  thus  united  their  names, 
the  law  gives  them  a  thorough  union  in  all  other  respects.  (6)     For, 

a.  The  properties  of  a  joint-estate  are  derived  from  its  unity,  which  is 
fourfold;  ttie  unitj'  of  interest,  the  unity  of  title,  the  unity  of  time,  and  the 
unity  of  possession,-   or,  in  other  words,  joint-tenants   l^ve  one  and   the 

in  the  creation  of  an  estate  for  life  it  ia  otherwise;  for  when  an  estate  is  eiveo  to  A,  and 
B.  and  to  MfJtffT^'um^  HA^Wf,  this  is  a  joint-tenancy  for  life,  and  the  vronb  "  survivor  of 
thevt"  are  but  snrplusage.  See  further  upon  tbis  subject,  Co.  Litt.  191,  a,,  n.  i.— AaCH- 
BOLD. 

Joint-tenaucy  is  at  thia  day  90  far  from  beine  favored,  that  the  courts  think  themselves 
justified  in  exercising  their  ingenuity  against  it.  In  most  instances  it  operates  contrair 
to  the  opinion  and  intent  of  the  parties.  Even  in  deeds,  therefore,  the  inconvenience  (rf 
joint-tenancy  has  induced  the  courts  to  seize  on  aay  expression  which  indltates  an  inten- 
Uon  to  give  a  separate  interest  to  each.  Galbraitb  V.  Galbraith,  3  S.  &  R.  39a.  Bam- 
baugh  V.  Bambaugh,  11  S.  &  R.  191. 

Independently  of  the  words  creating  the  estate,  there  certainly  are  cases  in  which 
eqnit]' will  consider  joint-tenants  as  tenants  in  common;  and  one  of  these  cases  is  where 
a  purchase  of  land  is  made  by  two  persons  with  a  view  of  expending  large  sums  in  the 
improvement  of  iL     Duncan  v,  Forrer,  6  Binn.  195. — Sharswood. 

(6)  Joint-tenancies  are  now  regarded  with  bo  little  favor,  both  in  courts  of  law  and 
equity,  that  whenever  the  expressions  will  import  an  intention  in  favor  of  a  tenancy  in 
common,  it  will  be  given  effect  to.  Fisher  v.  Wigg,  i  P.  Wms.  14  n.,  and  id.  1  Ld.  Raym. 
6aa.  1  Salk.  392,  note  8.  Lord  Cowper  says  that  a  joint-tenancy  is  in  equity  an  odious 
thing.  I  Salk.  158.  See  also  2  Ves.  Sen.  358.  In  wills  the  expressions  ''equally  to  be 
divided,  share  and  share  alike,  respectively  between  and  amongst  Ihem,"  have  been  held 
to  create  a  tenancy  in  common.  3  Atk.  iii.  4  Bro.  15.  The  words  equally  to  be  divided 
make  a  tenancy  in  common  in  snnenders  of  copyholds,  ( i  Salk.  301.  2  Salk.  610, )  and 
also  in  deeds  which  derive  their  operation  from  the  statute  of  uses,  (1  P.  Wms.  14.  i 
Wils.  341.  Cowp.  66a  1  Ves.  Sen.  357;)  and  though  lord  Holt  and  lord  Hardwicke 
seem  to  be  of  opinion  that  these  words  in  a  common-law  conveyance  are  not  sufficient  to 
create  a  tenancy  in  common,  (same  cases,  and  1  Vea.  Sen.  165.  z  Ves.  Sen.  357;  and  see 
Bac.  Abr.  Joint-Tenants,  F.,)  yet  from  the  notes  to  some  of  those  cases,  and  4  Cruise  Dig. 
I  ed.  455  to  459.  2  Bla.  C.  193,  194,  Mr.  Christian's  note,  it  may  be  collected  that  the 
same  words  in  a  common-law  conveyance  would  now  create  a  tenancy  in  common.  In  a 
joint-tenancy  for  life  to  A.  and  B.,  the  words  and  the  survivor  of  them  are  merely  words 
of  surplusage,  as  without  them  the  lands  upon  the  death  of  one  joint-tenant  go  to  the 
survivor.  But  in  the  creation  of  a  joint-tenancy  in  /ee  particular  care  must  be  taken  not 
to  insert  these  words.  For  the  grant  of  an  estate  to  two  and  the  survivor  0/  them,  and  the 
heirs  of  the  survivor,  does  not  make  them  joint-tenants  in  fee,  but  gives  them  an  estate 
of  freehold  during  their  joint  lives,  with  a  contingent  remainder  in  fee  to  the  survivor, 
Harg.  &  Bull.  Co.  Litt  191,  a.,  n.  i.  Where  there  was  a  devise  to  three  sisters  for  and 
during  their  joint  lives  and  the  life  of  the  survivor,  to  take  as  tenants  in  common,  and 
not  as  joint-tenants,  remainder  to  trustees  during  the  respective  lives  of  the  sisters,  and 
the  life  of  the  survivor,  to  preserve  contingent  remainoers,  and  from  and  after  their 
respective  deceases  and  the  decease  of  the  survivor,  remainder  over;  it  was  held  that  the 
sisters  took  the  estate  as  joint-tenants,  to  be  regulated  in  its  enjo3'ment  as  a  tenancy  in 
(Mmmon,  or  as  tenants  ia  common,  with  benefit  of  survivorship.  1  M.  &  S.  418.  Where 
testator  devised  the  residue  of  his  property  to  his  daughters  as  tenants  in  common,  and 
afterwards  made  a  codicil  expressly  for  a  particular  purpose,  but  thereby  also  re-devised 
the  residue  to  his  daughters,  omitting  the  words  of  severance,  the  codicil  was  construed 
by  the  will,  and  they  took  as  tenants  in  common.  3  Anstr.  727.  Where  the  devise  was 
to  thenseandbehoof  of  the  testator's  niece  A.  and  his  nieces  B.  and  C,  ^d  the  survivor 
and  survivors  of  them,  and  the  heirs  of  the  body  of  such  survivors,  as  tenants  in  common 
and  not  as  joint- tenants,  it  was  held  that  under  this  devise  A.,  B.,  and  C.  took  as  tenants 
in  common,  i  New  Sep.  82.  When  two  or  more  purchase  lends  and  pai  in  equal  pro- 
portions, a  conveyance  being  made  to  them  and  their  heirs,  this  is  a  joint-tenancy.  But 
if  they  advance  the  money  m  unequal  proportions,  they  are  considered  in  equity  in  the 
nature  of  partners;  and  if  one  of  them  die,  the  others  have  not  his  share  by  survivor- 
ship, but  are  considered  trustees  for  the  deceased  representative,  i  Eq.  Ca.  Abr,  291. — 
CHrrrv. 

A  conveyance  to  husband  and  wife  and  the  survivor  of  them  in  his  or  her  own  right 
does  not  create  a  joint-tenancy,  because  there  is  not  a  unity  of  interest.    By  the  death 
Book.  II.— 13.  645 
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same  interest,  accruing  by  one  aud  the  same  conveyance,  commencing  at 
one  and  the  same  time,  and  held  by  one  and  the  same  undivided  posses- 
sion. (7) 
*i8i]  *First,  they  must  have  one,  and  the  same  interest. {&)  One  joint- 
tenant  cannot  be  entitled  to  one  period  of  duration  or  quantity  of 
interest  in  lands,  and  the  other  to  a  different;  one  cannot  be  tenant  for  life, 
and  the  other  for  years;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail.(0 
But  if  land  be  limited  to  A.  and  B.  for  their  lives,  this  makes  them  joint- 
tenants  of  the  freehold;  if  to  A.  and  B.  and  their  heirs,  it  makes  them  jtnnt- 
tenants  of  the  inheritence.(i/)(9)  If  land  be  granted  to  A.  and  B.  for  their 
lives,  and  to  the  heirs  of  A.;  here  A.  and  B.  are  joint-tenants  of  the  freehold 
during  their  respective  lives,  and  A.  has  the  remainder  of  the  fee  in  sever- 
alty:(io)  or  if  land  be  given  to  A.  and  B.,  and  the  heirs  of  the  body  of  A,; 
here  both  have  a  joint-estate  for  life,  and  A.  hath  a  several  remainder  in 


the  one  first  dying  take*  only  a  life  eitste  while  the  survivco'  takes  a  fe&    Nuttel  f.  Kail, 
133  ni.  (Freeman)  68  (ibQi). 

(7)  Brantley's  E^ers.  Prop.  sec.  loi.  i  Barb.  Pen.  &  Piop.  54a  Tiedeman  on  Real 
Property,  a  ed.  pp.  195,  196.  Freeman  on  Cotenancy  and  E^utttion,  2  ed.  j  11.  Cbellit^ 
Law  of  Real  Property,  3  ed.  p.  33J.  The  Law  of  Real  Property,  Boone,  p.  410,  4  iSl. 
Newell  on  Ejectment,  p.  136  (1893).  Willaidon  Real  Estate  and  Conveyancing,  a  edp. 
178.  Story  on  Paitnermip,  ;  ed.  p.  136,  A  partnership  does  not  arise  from  the  community 
of  interest  created  by  a  joint  tenancy  under  devises,  deeds,  donations,  etc.,  becansesucb 
interests  are  not  strictly  founded  in  contract  Story  on  Partnership,  7  ed.  p.  3.  Rights, 
Remedies  and  Practice,  Lawson,  vol.  6,  p.  371^.    5  Hawaiian  Reports,  493. 

(8)  Bnt  two  persons  may  have  an  estate  in  joint-tenancy  for  their  lives,  and  yet  have 
sevMal  luheritances.  Litt.  sect.  383,  184.  i  Inst.  184,  a.  Cook  v.  Cook,  3  Vem.  ^5. 
Cray  v.  Willis,  3  P.  Wms.  53a  This  is  the  case  where  an  estate  is  granted  in  joint- 
tenancy  to  persons  and  the  heirs  of  their  bodies,  which  persons  cannot  intermarry.  See 
post,  p.  193,  But  in  this  case  there  is  no  division  between  tbe  estate  for  Uvea  and  the 
several  iaberitancea,  and  the  joint-tenants  cannot  convey  away  their  infuritatues  after 
their  decease.  See  post,  note  7.  The  estate  for  lives  and  the  inheritance  are  divided 
osly  in  supposition  and  consideration  of  law,  and  to  some  purposes  tbe  inheritance  is 
executed,     t  Inst.  tSi,  b.— Ckhty. 

See  Freeman  on  Cotenancy  and  Partition,  3  ed.  j  11.  Williams  on  Real  Property,  6 
ed.  iia 

(9)  Lord  Coke  says  that  if  a  rent-chaige  of  ic^.  be  granted  to  A.  and  B.,  to  have  and  to 
bold  to  them  to,  viz.,  to  A.  till  he  be  married,  and  to  B.  till  he  be  advanced  to  a  benefice, 
they  are  joiut-teuanta  in  tbe  mean  time,  notwithstanding  the  limitations;  and  if  A.  die 
before  marriage,  the  rent  shall  survive  to  B. ;  but  if  A.  had  married,  the  rent  should  have 
ceased  for  a  moiety,  et  sic  e  amverso  [And  so  conversely},  on  the  other  side.  Co.  Litt 
180,  b.    3  Cruise  Digest,  498.— Chitty. 

See  Goodeve'a  Uodern  Law  of  Real  Property,  3  ed.  Slpbinstone  &  Clark,  p.  345 
{'891). 

(10)  Lord  Coke  observes,  "  When  land  is  given  to  two,  and  to  the  heirs  of  oneof  ttaem, 
be  in  the  remainder  cannot  grant  away  bis  fee-aimple,  as  hath  been  said."  I  Inst.  184, 
b.;  and  see  ante,  note  S.  Mr.  Hargrave,  in  bis  note  upon  this  passage,  remaiks  that 
there  is  a  seeming  difficulty  in  it;  but  be  conceives  lorn  Coke's  meaning  to  be,  that, 
thoi^h  for  some  purposes  the  estate  for  life  of  the  joint-tenant  having  the  fee  is  distinct 
from,  and  unraerf^ed  in,  his  greater  estate,  yet  for  granting  it  is  not  so.  but  both  estates 
are  in  that  respect  consolidated,  notwithstanding  the  estate  of  the  other  joint-tenant;  and 
therefore  that  tlie  fee  cannot,  in  strictneasof  law.  t>e  granted  as  a  remainder,  eotwmi>ie['B7 
name],  and  aa  an  interest  distinct  from  the  estate  for  life.  See  the  last  note.  But  lord 
Coke  never  meant  that  the  joint-tenant  having  the  fee  could  not  in  afrf  form  pass  away  tbe 
(ee  subject  to  the  estate  of  the  other  joint-tenant;  that  would  be  a  doctrine  not  only 
contrary  to  the  power  of  alienation  necessarily  incident  to  a  fee^mple,  but  would  be 
inconsistent  with  lord  Coke's  own  statement  in  another  part  of  his  commentary.  See 
Co.  Litt  367,  b.  The  true  signification  of  the  passage  cited  at  the  commencement  of 
this  note  may  be  illustrated  by  what  the  same  great  lawyer  lays  down  in  Wiscot's  case, 
(a  Rep.  61,  a..1  namely,  that  when  an  estate  is  made  to  several  persons,  and  to  the  heirs 
of  one  of  them,  he  who  bath  the  fee  cannot  grant  over  his  remainder  and  continue  im 
himself  an  estate/or  It/e.—Camv. 
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tai].(^)(ii)  SecOTidly,  joiDt- tenants  must  also  have  a  unity  oi  HiU;  their 
estate  must  be  created  hy  cme  and  the  same  act,  whether  legal  or  illegal;  as 
by  one  and  the  same  grant,  or  by  one  and  the  same  disseisin.  {/)(r3)  Joint- 
tenancy  cannot  arise  by  descent  or  act  of  law;  but  merely  by  purchase  or 
acquisition  by  the  act  of  the  party:  and,  unless  that  act  be  one  and  the  same, 
the  two  tenants  would  have  different  titles;  and  if  they  had  different  titles, 
one  might  prove  good  and  the  other  bad,  which  would  absolutely  destroy  the 
jointure.  Tkirdiy,  there  must  also  be  a  unity  of  time;  their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and  the  same  title.  As 
in  case  of  a  present  estate  made  to  A.  and  B, ;  or  a  remainder  in  fee  to  A.  and 
B.  after  a  particular  estate;  in  either  case  A.  and  B.  are  joint-tenants  of  this 
present  estate,  or  this  vested  remainder.  But  if,  after  a  lease  for  life,  the 
remainder  be  limited  to  the  heii^  of  A.  and  B. ;  and  during  the  continuance 
of  the  particular  estate  A.  dies,  which  vests  the  remainder  of  one  moiety  in 
his  heir;  and  then  B.  dies,  whereby  the  other  moiety  becomes  vested  in  the 
heir  of  B.:  now  A.'s  hdr  and  B.'s  heirarenot  joint-tenants  of  this  remainder, 
but  tenants  in  common;  for  one  moiety  vested  at  one  time,  and  the 
other  moiety  vested  at  another,  (5")(i3)  *Yetwhere  a  feofiinent  was  [*i82 
made  to  the  use  of  a  man,  and  such  wife  as  he  should  afterwards 
marry,  for  term  of  their  lives,  and  he  afterwards  married;  in  this  case  it 
seems  to  have  been  held  that  the  husband  and  wife  had  a  joint-estate,  though 
vested  at  different  times:(^)(i4)  because  the  use  of  the  wife's  estate  was  in 


ff. 


utt  j  zss.  (p)  Ca  un.  us. 

Ibid,  j  278.  (A)  Dyer,  SM.    \  Bap.  101. 


(ii)  Blackstone's  expression  is  that  "A.  has  Mx  remainder  ia  severalty  in  these  cases." 
But  Littleton  says,  "one  hath  a  freehold  and  the  other  a  fee-simple; "  and  lord  Coke, 
that  "tbey  are  joint-tenants  for  life,  and  the  fee-sitnple  or estate-tatl  isiu  one  of  them;" 
and,  though  he  afterward  speaks  of  "  him  in  remainder,"  bis  remarks  show  that  it  is  not 
a  remainder  properly  so  caned,  and  that  though  a  joint- tenancy  for  life  subsists  with  all 
the  usual  incidents,  yel  the  estate  of  the  joint-tenant  who  haa  the  fee  is  for  many 
pnrposes  (particularly  that  of  alienation)  an  entire  inberitauce,  not  broken  into  a  par- 
ticular estate  and  remainder  thereon.  Vide  Co.  Litt.  184,  b.,  and  note  3  by  Hargr.;  et 
ride  Wiscot's  case,  a  Rep.  50,  b.— Stephen. 

{11)  See  The  Law  of  Real  Property,  Boone,  {  351,  p.  410(1883). 

(13)  Williams  on  Real  Property,  6  ed.  0886)  p.  i'- 

(14)  The  reason  assigned  in  Gilbert's  Treat,  on 
work,  or  p.  134  of  Mr.  Sagden's  greatly-improvei 
husband  has  no  property  in  the  land,  neither  jus  in  re  nor  ad  rem  [Right  in  tbe  thing 
or  to  tbe  tbingj.  but  tbe  feoffee  has  the  whole  property,  at  first  to  the  use  of  the  husband 
only,  and  upon  the  contingency  of  marriage  to  tbe  use  of  them  both  entirely.  And  this 
is  the  only  rule  of  equity  to  support  the  trust  in  the  same  manner  the  parties  have  limited 
it;  and  now  it  is  executed  by  the  statute  in  the  same  form  as  it  was  governed  in  equity." 
Hr.  Suffden,  in  his  note  upon  this  passage,  observes  that  tbe  point  so  laid  down  was  not 
established  without  difficulty,  and  that  it  seems  questionable  whether  the  ground  of 
decision  was  not  that  the  use  resulted  to  the  feoffor  till  the  marriage,  and  that  upon  the 
marriage  the  use  declared  arose,  in  which  case  the  husband  and  wife  took  the  use  limited 
to  them  et  the  same  time,  and  not  at  different  periods.  Mutton's  case,  3  Leon.  313.  Mr. 
Sugden  adds,  it  is  clear  at  this  day  that  persons  may  take  as  joint-tenants  by  way  of  use, 
altbongh  at  different  times.  Thns.  suppose  in  a  marriage  settlement  an  estate  to  be 
limited  to  the  children  of  the  marriage  as  joint-tenants  iu  fee,  on  the  birth  of  one  child 
Uie  whole  vests  in  him,  on  the  birth  of  another,  that  child  takes  jointly  with  the  former; 
and  BO  on,  if  there  are  twenty  children.    Stratton  v.  Best,  3  Br.  340. 

And  that  it  is  a  Joint-claim  by  the  same  conveyance  which  makes  joint-tenants,  not  the 
time  of  vesting,  has  been  held  in  various  other  cases.  See  Blamforde  v.  Blamforde,  3 
Bnlstr,  loi.  ^rl  of  Sussex  v.  Temple,  i  Lord  Raym  312.  Aylor  v.  Cbep,  Cro.  Jac  359. 
S.  C.  Yelv,  183.     Gates  v.  Jackson,  2  Str.  1 171.     Hales  v.  Hisley,  Polleif  373. 

So,  although  some  of  tbe  persons  to  whom  an  estate  is  limited  are  in  I17  the  common 
law,  and  others  by  the  statute  of  uses,  yet  they  will  take  in  joint-tenancy.  Watts  v.  Lee, 
Noy,  134.  Samnies's  case,  13  Rep.  54-  And  lord  Thnrlow  held  that  whether  a  settle- 
ment was  to  be  considered  aaa  conveyance  of  a  legal  estate  («  a  deed  to  nsca  would  make 
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abeyance  and  dorinaut  till  the  iutermarriage;  and,  being  then  awakened,  had 
relation  back,  and  took  effect  from  the  original  time  of  creation.(i5)  I^astly. 
in  joint-tenancy  there  must  be  a  unity  of  possession.  Joint-tenants  are  said 
to  be  seised  per  my  el  per  taul,{\6)  by  the  half  or  moiety,  and  by  ail;  that 
is,  they  eacli  of  them  have  the  entire  possession,  as  well  of  every  parcel  as  of 
the  whole.{i)  They  have  not,  one  of  them  a  seisin  of  one  half  or  moie^, 
and  the  other  of  the  other  moiety;  neither  can  one  be  extensively  seised  of 
one  acre,  and  his  companion  of  another;  bnt  each  has  an  undivided  moiety 
of  the  whole,  and  not  the  whole  of  an  undivided  moiety. (y)(i7)  And 
therefore,  if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are  neither 
properly  joint- tenants,  nor  tenants  in  common:  for  husband  and  wife  being 
considered  as  one  person  in  law,  they  cannot  take  the  estate  by  moieties,  but 
both  are  seised  of  tiie  entirety,  per  loul,  et  mm  per  »y.(i8)  the  consequence 
of  which  is,  that  neither   the  husband   nor  the  wife  can  dispose  of  any 


a  ammnni,  el  nUal  lepaniltm  per  k,   {EMh  hoMi      lUelC]   Bnct  J,  S,  Ir.  b, 


no  difference,  and  that  in  either  caw  the  vesting;  at  difierent  times  would  not  necessarily 

Erevent  the  settled  estate  from  betog  taken  in  joint-tenancy.    Stratton  v.  Best,  3  Br.  24a 
rantly's  Peis.  Prop.  sec.  99. 

(15)  But  a  erant  to  (not  to  the  use  of )  a  man  and  to  such  wife  as  he  should  aftenrarda 
marry  vests  tne  whole  in  the  man;  and  when  be  afterwards  marries,  no  estate  whatever 
vests  in  the  wife.     1  Rep.  loi.     i  And.  42,  316.     5  Dy.  190,  pi,  17,  i8.— Ahchbold, 

( 16)  Professor  John  B.  Minor  thinks  that  the  author  has  oeen  led  into  confiision  by 
using  the  word  "-my,"  meaning  "half,"  instead  of  the  word  '^  mie,"  meaning  "nothing," 
and  that  the  phrase  "  by  the  half  and  by  all  "  conveys  no  meaning  whatever.  See  3 
Minor's  Insts,  chap.  Joint  Tenancy. 

(17)  Woodfall  on  Landlord  and  Tenant  (1890)  p.  11*.  Partners  are  to  be  treated,  in  a 
qualified  sense,  as  joint-owners  of  the  partnership  property,  having  an  interest  in  the 
entire  possession  as  well  as  in  every  parcel  of  the  whole.  Story  on  Partnership,  7  ed.  p. 
19.  \  to;  p-  128,  k  90;  p.  ti6,  \  80.  Willard  on  Real  EsUte,  z  ed.  (1885)  p.  179.  Good- 
eve's  Law  of  Real  Property,  3  ed.  p.  Z45,  chap.  9  ( 1S91 ).  Cballis'  Law  of  Real  Property, 
sed.  p.  335  (1893).  Shepardson  v.  Rowland,  18  Wise.  (Conover)  iii  (1871).  Schooler 
on  Pers.  Prop.  vol.  i,  sec.  156  (a  ed. ). 

(18)  [By  all  and  not  by  the  half]  Bnrdeno  v.  Amperae,  li  Mich.  (1  Jennison)  91,  93 
(1866).  Wait's  Actions  and  Defences,  vol.  i,  p.  609  (1877).  i  Barbour's  Rights  dl 
Persons  and  Property,  541  ( 1890).  Newell  on  Ejectment,  138  ( 1893).  Challb  Law  of 
Real  Property,  I  ed  p.  344  (189J).  Ballard's  Law  of  Real  Property,  vol.  i,  p.  397,  J  207, 
Lawson,  Property  Rights,  vol.  6,  \  2719  (1890). 

According  to  Mr.  Preston's  definition,  tenancy  by  entireties  is  where  husband  and  wife 
take  an  estate  to  themselves  jointly  by  grant,  or  devise,  or  limitation  of  use  made  to  them 
during  covertttrt,  or  by  a  grant,  etc.  nhicb  \&in  fieri  [In  being]  at  the  time  of  the  marriage 
andcompletedbyliveryof  seisin  orattommentduringthecoverture.  i  Preston  on  Estates, 
131.  So,  if  an  estate  tie  conveyed  to  husband  and  wife  and  a  stranger,  the  husband  and 
wife  will  only  take  one  moiety  between  them,  and  the  strangerwill  take  the  other  moiety. 
Litt.  s.  291.  Johnson  v.  Hart,  6  W.  &  S.  319.  This  estate  has  several  pecnliarities.  Says 
C.  J.  Mont^ue,  in  Flowd.  58.  "The  hustmnd  bos  the  entire  use  and  Uie  wife  the  entire 
use;  for  there  are  no  moieties  between  husband  and  wife."  Hence  it  istermed  tenancy  by 
entireties.  The  husband  cannot  forfeit  or  alien  so  as  to  sever  the  tenancy.  They  are 
seised^frtoa^andnot^rfwy.  Neithercan  sever  the  jointure,  but  the  whole  must  accrue 
to  the  survivor.  As  the  husband  and  wife  cannot  sue  each  other,  they  are  not  compellable 
to  make  partition.  But  where  an  estate  is  conveyed  to  a  man  and  woman  who  aiv  not 
married  together,  and  who  afterwards  intermarry,  as  they  took  originally  bv  moieties. 


There  are  great  opinions  in  favor  of  the  position  that  husband  and  wife  may  by  express 
words  be  made  tenants  in  common  by  a  gift  to  them  during  coverture.  3  Prwit.  on  Abstr. 
41.  t  Prest.  on  Estates,  132.  4  Kent.  363.  I  Reed's  Blackst.  470.  Hunt  v.  Black- 
bum,  i»8  U.  S.  Rep.  469  (1888).  The  case  of  Stuckey  v.  Keefe's  Eirs.,  3  Ctuey.  397, 
holds  a  contrary  doctrine.     So  also  Donahue  v.  Hubbard,  154  Mass.  53S  (Kdlen,  1891). 
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port  without  the  assent  of  the  other,  but  the  whole  must  remain  to  the 
survivor.  (i)(  19)  (20) 

Upon  these  principles,  of  a  thorough  and  intimate  union  of  interest  and 
possession,  depend  many  other  consequences  and  incidents  to  the  jotnt-ten- 
ant's  estate.  (31)  If  two  joint-tenants  let  a  verbal  lease  of  their  land,  reserv- 
ing rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  to  the 

(t)  Ult.  I  MB.    Co.  Utt  1S7.    Bra.  Abi.  L  nri  to  vita,  S.    S  Vera  120.    !  L«T.  8>. 


After  the  passage  of  laws  recogniiing  the  ri^bt  of  a  tnaTried  woman  to  take  an  estate 
separate  from  that  of  the  husband,  it  is  impossible  for  them  to  take  by  entireties  and  they 
must  take  by  moieties  of  necessity.  Walthall  v.  Goree,  36  Ala.  718  (i860).  Acts  abolish- 
ins  snrvivorahip  in  joint  tenancies  do  not  apply  to  tenancies  created  by  joint  con\-ejBnces 
to  nnsband  and  wife.  Harriaon  v.  Ray,  loS  N.  C  (17  Davidson)  216.  Marbnry  v.  Cole, 
49  Md.  (Stockett)4ii  (1878).  Thornton  v.  Tbom ton,  3  Randolph  (Va.)  182  (1826).  Bev- 
ins  V.  Cline's  Admr..  ai  Ind.  (Kerr)  40  (1863),  Browneon  v.  Hull,  16  Vermont  (i  Wash- 
burne)  309,  312  (1844).  Croft  v.  Wilcox.  4  Gill  (Md.)  506  (1846).  McDermott  v.  French, 
15  N.  J.  Ch,  78,  80  ( i86a).  Bv  the  act  of  1861,  conferriog  upon  married  women  the  right 
to  acquire  property  and  hola  and  enjoy  the  same  free  from  the  husband's  control,  the 
mie  that  a  conveyance  to  husband  ana  wife  made  tbem  tenants  by  the  entirety  ceased  to 
exist.  Nuttel  v.  Carl,  133  nt.  (Preemau)  68  (1891).  A  promissory  note,  made  payableto 
husband  and  wife,  becomes  the  property  of  the  wife  if  she  survive,  and  she  will  take  the 
proceeds  unless  the  interest  of  creditors  isaffected.  Johnson  v.  Lusk.  6  Caldwell  (Tenn.) 
lis  (1S68).  a  Ballard's  Real  Prop.  p.  395,  {  399  (1893).  Abbott  v.  Abbott,  97  Mass.  139 
(1867.)  • 

(i9)Hannan  v.  Towera,  3H.  &  J.  (Md.  1810).  Jackson  f.  Stevens.  16  Johnson  (N.  Y.) 
iro-115  (1819).  Sutliff  V.  Fomy,  1  Cowan  (N.  Y.)  89-96  (1813).  Thomas  v.  DeBaum, 
14  N.J.  Ch.  37,40  (1861).  Peynea  v.  Coles,  I  Mnmford's  Reports  (Va.)  393  (tSio). 
Tant  V.  Campbell,  7  Ycrger  (Tenn.)  319-333  {1835).  Saunderson  !>.  Jonea,  6  Fla.  476 
(1855).  Greenleaf's  Cruise  on  Real  Property,  vol.  I,  p.  843  (1856}.  Lux  v.  Hofi,  47 
HI.  (Freeman)  435-437  (1868).  Atwood  r.  Kettell,  a  Fed.  Cases,  199-300(1878).  The  Law 
of  Real  Property,  Boone,  &  351,  p.  410  ( 1883).  1  Ballard's  Real  Property,  307,  b.  337 
(1893).     Simons  f.  McLain,  51  Ean.  Randolph  161  (1893). 

Where  an  estate  is  conveyt^  to  a  man  and  a  woman  who  arc  not  married,  and  who 
aftnwards  intermarry,  as  they  took  originally  by  moieties,  they  will  continue  to  hold 
by  moieties  after  the  marriage.  I  Inst  187,  b.  Uoody  v.  Moody,  Amb.  649.  3  Cm. 
Dig.  511.    5  ib.  448. 

(30)  A  mortgage  made  by  the  husband  alone  of  their  joint  property  is  void.  Moore 
».  Cheney,  37  Ind.  391-407  (1871).  Bat  see  Barber  v.  Harris,  15  Wendell  (N.  Y.)  617 
(1836).  However,  husband  and  wife  may  mortgage  their  estate  by  a  joint  conveyance. 
M<i»ufFv.BcauchampSup't  etc.,  50  Miss.  535.  Harris  &  Simrall  (1874).  A  convey- 
ance in  trust  for  A.  and  her  intended  husband  creates  such  an  estate  as,  after  mar- 
riage, is  liable  for  the  husband's  debts.  Cook  v.  Kennedy  &  Smith,  la  Ala.  48  Ormond 
(1^7).     Pollard  f.  Merrill,  15  Ala.  174  (184^). 

It  has  been  held  also  that  the  husband's  interest  may  be  taken  in  execution  for  the 
satisfaction  of  hie  debts,  but  the  wife  becomes  absolute  owner  if  she  survives.  Ames 
V.  Norman,  4  Sneed  (Tenn.)  683  (1857).  Other  decisions  are  to  the  efiect  that  no  such 
interest  may  be  sold  for  the  debt  of  the  husband  or  the  wife.  Davis  v.  Clark,  36  Ind. 
434-438  (i»5l.  Jones  v.  Chandler,  40  Ind.  588-592  (1873),  Hulett  v.  Inlow,  S7  Ind. 
(Martin)  414  (1877).  The  survivor  may  enforce  specific  performance  of  a  contract  made 
in  contemplation  of  marriage  to  convey  to  husband  and  wife.  Chichester's  Exr.  v. 
Vaas's  Admr.,  i  Munford  (Va.l  98-114  (1810). 

If  a  grant  is  made  of  a  joint  estate  to  husband  and  wife  and  a  thiid  peraon,  the  hus- 
band and  wife  shall  have  one  moiety  and  the  third  person  the  other  moiety  in  the 
same  manner  as  if  it  had  been  eranted  only  to  two  persons.  So  if  tbe  grant  is  to  hus- 
band and  wife  and  two  others,  the  husband  and  wife  takes  one-third  in  joint  tenancy. 
Litt.  s.  3ir  Johnson  v.  Hart,  6  W.  &  S.  Pa.  319-322  (1844).  Barber  v.  Harris,  15  Wen- 
dell  (N.  Y.)  617(18361. 

(ai)  The  acts  of  the  legislatures  of  the  various  States  abolishing  joint-tenancies  and  con- 
verting them  into  tenancies  in  common  have  been  construed  not  to  extend  to  tenancies 
by  entireties.  Sbaw  el  a/,  v.  Heamey  el  al.,  5  Mass.  521.  Jackson  f.  Stevens.  16  Johns, 
no.  Deud.  Hardenbergb  v.  Hardenbeigb,  sHalst.  43.  Tfaomton  v.  Thornton,  3  Rand. 
179. — Sharswood. 
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jcnnt-reveTsioii.(/)(22)  If  their  lessee  surrenders  his  lease  to  one  of  them, 
it  shall  also  enure  to  txrth,  because  of  the  privity,  or  relation  of  thdr 
estate.(fn)  On  the  same  reason,  livery  of  seisin,  made  to  one  joint-tenant, 
^all  enure  toboUiof  them:(»)  and  the  entry,  or  re-entry,of  one  joint-tenant 
is  OS  effectual  in  law  as  if  it  were  the  act  of  both.  (0)(23)  In  all  actions  also 
relating  to  their  joint-estate,  one  joint-tenant  cannot  sue  or  be  sued  without 
joining  the  other.(»(24)  But  if  two  or  more  joint-tenants  be  seised  of 
an  advowson,  and  they  present  diSerent  clerks,  the  bishop  may  refuse  to 

admit  either:  because  neither  joint-tenant  bath  a  several  right  of 
♦183]     patronage,  but  each  is  seised  of  ♦the  whole;  and  if  they  do  not  both 

agree  within  six  months,  the  right  of  presentation  shall  lapse.  But 
the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented  by  either,  for  the 
rood  of  the  church,  that  divine  service  may  be  regularly  performed;  which 
IS  no  more  than  he  otherwise  would  be  entitled  to  do,  in  case  their  disagree- 
ment continued,  so  as  to  incur  a  lapse:  and,  if  the  clerk  of  one  joint-tenant 
be  so  admitted,  this  shall  keep  up  the  title  in  both  them;  in  respect  of  the 
privity  and  union  of  their  estate. (^)  Upon  the  same  ground  it  is  held,  that 
one  joint-tenant  cannot  have  an  action  against  another  for  trespass,  in 
respect  of  his  land:  (r)  (25)  for  each  has  an  equal  right  to  enter  on  any  part 
of  it.  But  one  joint-tenant  is  not  capable  by  himself  to  do  any  act  which 
may  tend  to  defeat  or  injure  the  estate  of  the  other;(26)  as  to  let  leases,  or 

ft)  Co.  Utt.  314.  0>)  lUd.  1(6. 


(33)  Per  Abbott,  C.  J.  "  It  i*  clear  that  if  there  be  a  Joint-leaM  b;  two  tcnaiits  in 
common,  reaerring  an  entire  rent,  the  two  may  join  in  an  action  to  reco%-er  the  same;  but 
if  there  be  a  separate  reservation  to  each,  then  there  must  be  separate  actions."  5  B.  & 
A.  851.  "If  there  were  originally  a  joint  letting  by  parol,  and  ailerwards  one  of  the  two 
give  notice  to  the  tenant  to  pay  him  separately,  and  his  ahare  be  paid  accordingly,  this 
te  evidence  of  a  fresh  separate  demise  of  his  share,  and  he  must  sue  separately."  Id.  ibid. 
— Chitty. 

(23)  The  Law  of  Real  Property,  Boone,  J  353.  P-  4"  (1883), 

(24)  If  fonr  joint-tenants  jointly  demise  from  year  to  year,  such  of  them  as  give  notice 
to  quit  may  recover  their  several  shares  in  ejectment  on  their  several  demises.  3  Taunt 
!».— Cnrrrv. 

Until  very  recently,  the  possession  of  one  joint-tenant  was  the  possession  of  the  other 
or  others;  but  this  is  altered  by  the  3  &  4  W.  IV.  c.  37,  8.  i3,  by  which  it  is  enacted  that 
where  one  or  more  of  several  persons  entitled  to  any  land  or  rents  as  joint-tenants  have 
been  in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share 
or  shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or  thrir  own 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  person  or  peiaons  en- 
titled to  the  other  share  or  shares  of  the  same  land  or  rent,  such  possession  or  receipt 
shall  not  be  deemed  to  be  the  possession  or  receipt  of  or  by  such  peison  or  persons  or 
any  of  them. — STSwart.  6  Lawson  Property  Rights,  }  3721  (iSfo).  Broom's  Parties 
to-Actiona,  p.  315  (1843).  Boone's  The  Law  of  Real  Property,  S3S3,  p.  413  (1883).  Bar- 
bour on  Parties  to  Actions  ( 3  ed. )  37S. 

(35)  Broom's  Parties  to  Actions,  p.  3i6  (i$43).  Barbour's  Parties  to  Actions,  3  ed.  391 
Browne  on  Actions  of  Law,  414  (1843). 

(26)  In  consequence  of  the  ri^ht  of  survivorship  among  joint-tenants,  all  charges  made 


__ u  of  law  thaty«j  accretixndi pra/ertur  oneribus    [The  right  of  sur\-ivor3hip 

Is  preferred  to  incumbrances  J.  I  Inst.  185.  a.  LitL  sec.  286.  But  if  the  grantor  of  the 
charge  survives,  of  course,  it  is  good.     Co.  Litt.  1S4,  b.     So,  if  one  joint-tenant  soflers  a 

ind^ent  in  an  action  of  debt  to  be  entered  up  against  him,  and  dies  before  execution 
had,  it  will  not  be  executed  afterwards:  but  if  execution  be  sued  in  the  life  of  the  cogni- 
zor.  it  will  bind  the  survivor.     Lord  Abegavenny's  case,  6  Rep.  79.  i  Inst.  184.  a. 

There  is,  however,  one  exception  to  the  rule  that  joint-tenants  cannot  charge  the  estate 
in  any  way  so  as  to  affect  the  interests  of  the  survivors;  for  instance,  if  there  are  two 

Joint-tetiants  in  fee,  and  one  of  them  makes  a  lease  for  years  to  a  stranger,  it  will  be 
650 
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to  grant  oopyholds:(j)  and  if  any  waste  be  done,  which  tends  to  the  destruc- 
tion of  the  inheritance,  one  joint-tenant  may  have  an  action  of  waste  against 
the  other,  by  construction  of  the  statute  Westm.  2,  c.  22.(/)  So,  too, 
though  at  common  law  no  action  of  account  lay  for  one  joint-tenant  against 
another,  unless  he  had  constituted  him  his  bailiff  or  receiver,  (u)  yet  now  by 
the  statute  4  Anne,  c.  t6,  joint-tenants  may  have  actions  of  account  against 
each  other,  for  receiving  more  than  their  due  share  of  the  profits  of  the 
tenements  held  in  joint-tenancy.  (27) 

From  the  same  principle  also  arises  the  remaining  grand  incident  of  joint- 
estates;  viz.,  the  doctrine  of  sutvivorship:  by  which  when  two  or  more 
persons  are  seised  of  a  joint-estate,  of  inheritance,  for  their  own  lives,  or  pur 
auler  vie,  or  are  jointly  possessed  of  any  chattel-interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the  survivors,  and  at  length  to 
the  last  survivor;  and  he  shall  be  entitled  to  the  whole  estate,  whatever  it 
be,  whether  an  inheritance,  or  a  common  freehold  only,  or  even  a  less 
estate.  (»)( 28)  This  is  the  natural  and  regular  consequence  of  the 
union  and  entirety  of  their  interest.  The  interest  of  two  joint-tenants 
*is  not  only  equal  or  similar,  but  also  is  one  and  the  same.  One  has  [*(84 
not  originally  a  distinct  moiety  from  the  other;  but,  if  by  any  subse- 
quent act  (as  by  alienation  or  forfeiture  of  either)  the  interest  becomes  sepa- 
rate and  distinct:  the  joint-tenancy  instantly  ceases.  But,  while  it  continues, 
each  of  two  joint-tenants  has  a  concurrent  interest  in  the  whole;  and  there- 
fore on  the  death  of  his  companion,  the  sole  interest  in  the  whole  remains  to 
the  survivor.  For  the  interest  which  the  survivor  originally  had  is  clearly 
not  devested  by  the  death  of  his  companion;  and  no  other  person  can  now 
claim  to  have  a  ^tnnZ-estate  with  him,  for  no  one  can  now  have  an  interest  in 
the  whole,  accruing  by  the  same  title  end  taking  effect  at  the  same  time 
with  his  own;  neither  can  any  one  claim  a  separate  interest  in  any  part  of 
the  tenements;  for  that  would  be  to  deprive  the  survivor  of  the  right  which 
he  has  in  all  and  every  part.  As  ther^ore  the  survivor's  original  interest  in 
the  whole  still  remains;  and  as  no  one  can  now  be  admitted,  either  jointly  or 
severally,  to  any  share  with  him  therein;  it  follows,  that  his  own  interest 


Kood  against  the  survivor,  even  though  sucfa  lease  is  not  made  to  comuieuce  till  after  the 
death  of  the  joint-tenant  who  executed  it,  because  the  grant  of  a  lease  is  a  disposition  of 
the  Ittad,  made  at  the  time  of  such  grant,  though  poasesdon  is  not  then  given.  Co.  Litt. 
185,  a.  Litt  s.  289.  Whittock  v.  Horton,  Cro.  Jac.  91.  Clerk  v.  Turner,  3  Vetn.  3S13. — 
CHTrrv. 

(37)  This  action  is  now  scarcely  ever  brought;  but  the  established  practice  is  to  applj 
to  a  court  of  equity  to  compel  an  account,— which  ia  also  the  jurisdiction  generally 
resorted  to  in  order  to  obtain  a  partition  between  joint-tenants  and  tenants  in  common. 
Com.  Dig.  Chanc.  3  V.     6  and  4  E.  Mitf.  109.  -  ChRISTIam. 

Story  on  Partnerahip,  7  ed.  p.  116,  {  89. 

(aS)  Our  author,  however,  will  instruct  us,  in  a  subsequent  part  of  this  book,  (ch.  13,  p. 
399,)  that,  "  for  the  encouragement  of  husbandry  and  trade,  it  ia  held  that  rtock  on  a 
farm,  though  occupied  joinUy,  and  also  stock  used  in  a  joint  undertaking,  by  way  ol 
partnership  in  trade,  shall  always  be  conmdered  as  conimon  and  not  as  joint  property; 
and  there  shall  be  no  survivorship  therein."  See  Jackson  v.  Jackson,  9  Ves.  5s*.— 
Chitty. 

Lawson  Property  Rights,  i!  a?^!  (1890),  Tiedeman  on  Real  Property,  3  ed.  p.  197 
(1893).  Boone's,  The  Law  of  Real  Property,  {353,  p.  411  (1883}.  Sec.  1165  of  the  code 
of  Civil  Procedure,  provided  that  a  homesteadshould.  on  the  death  of  either  of  the 
apouaes,  "  descend  to,  and  the  title  vest  at  once  in,  the  survivor."  Held,  that  the  words 
merely  expressed  the  operation  of  the  rule  of  survivorship  which  was  necessarily  incident 
to  a  joint-tenancv  and  that  they  did  not  furnish  any  other  or  different  mode  for  the  trans- 
mission of  the  esUte.  Ih  re  Heodon's  BsUte,  51  California  (Tuttle  and  Carpenter)  398 
(1877). 
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must  now  be  entire  and  several,  and  that  he  shall  alone  be  entitled  to  the 
whole  estate  (whatever  it  be)  that  was  created  by  the  original  grant. (29) 

This  right  of  survivorship  is  called  by  our  ancient  authors(;ir)  the  jiu 
a£crei£endi,iTy6)  because  the  right  upon  the  death  of  one  joint-tenant  accumu- 
lates and  increases  to  the  survivors:  or,  as  they  themselves  express  it,  '  ^pan 
iila  communis  accrescit  superstitibus,  de  persona  in  personam,  usgue  adwltj- 
mam  supersiiiem."($i)  And  this  jus  actrescendi  ought  tobe  mutual;  which 
I  apprehend  to  be  one  reason  why  neither  the  king,(^)  nor  any  corpora- 
tion,(^)  can  be  a  joint-tenant  with  a  private  person.(32)  For  here  is  no 
mutuality:  the  private  person  has  not  even  the  remotest  chance  of  being 
seised  of  the  entirety  by  benefit  of  survivorship;  for  the  king  and  the  corpo- 
ration can  never  die.  (33) 
*i85]  *3,  We  are,  lastly,  to  inquire  how  an  estate  in  joint-tenancy  may 
be  severed  and  destroyed.  And  this  may  be  done  by  destroying  any 
of  its  constituent  unities,  i.  That  of  time,  which  respects  only  the  original 
commencement  of  the  joint-estate,  cannot  indeed  (being  now  past)  be  a^cted 
by  any  subsequent  transactions. (34)  But,  2.  The  joint- tenant's  estate  may 
be  destroyed  without  any  alienation,  by  merely  disuniting  their  possession. 
For  joint-tenants  being  seised  per  my  et  per  tout,  every  thing  that  tends  to 
narrow  that  interest,  so  that  they  shall  not  be  seised  throughout  the  whole 
and  throughout  every  part,  is  a  severance  or  destruction  of  the  jointure. 
And  therefore,  if  two  joint-tenants  agree  to  part  their  lands,  and  hold  them 
in  severalty,  they  are  no  longer  joint-tenants:  for  they  have  now  no  joint- 
interest  in  the  whole,  but  only  a  several  interest  respectively  in  the  several 
parts.  (35)  And  for  that  reason  also,  the  right  of  survivorship  is  by  such 
separation  de5troyed.((i)(36)     By  common  law  all  the  joint-tenants  might 

<i)  Braolon,  /  4,  i.  S,  c.  9,  J  B.    FlBU.  i  8.  0. 1.  (i)  2  Lev.  li. 

(V)  Co.  UtL  190.    I^acb,  L.  83.  (a)  Oo.  litt  188,  IRt. 

(39)  It  is  very  wrll  settled  that  real  estate  may,  by  special  agreement  between  paituen 
in  trade,  be  brought  into  the  common  stock  and  considered  as  personal  property,  so  Hx 
as  concerns  themselves  and  their  heirs  and  personal  representatives.  McDennot  v.  Law- 
rence, 7  S.  &  R..  43S.  In  paitnershtp,  the  jus  accrescendi  never  existed  in  equity  as 
between  the  partners.  Tbelegal  title  is  still  held  to  vest  in  the  survivor.  He  is  entitled  to 
the  possession  of  all  the  property  of  the  partnership,  is  alone  entitled  to  sue  for  and  re- 
cover choses  in  action  belonKing  to  the  partnership;  yet  he  is  a  trustee  for  the  estate  of 
his  deceased  partner  as  to  ais  share,  and  may  be  compelled  to  account.  Deloney  v. 
Hutcheson,  3  Randolph,  183,  McAllister  v.  Montgomery,  3  Heyw.  94.— Shakswood. 
The  Iaw  of  Real  Property,  Boone,  {  351  p.  411  (18S3).  Custer  v.  Lorillard,  14  Wendell 
(N.  Y.)  337  (1835).    Freeman  on  Cotenancy  and  Partition,  \  13  (1886). 

(30)  fThe  right  of  survivorship.] 

(31]  ["That  common  share  accumulates  to  the  survivors  from  one  person  to  anothir, 
even  to  the  last  survivor."] 

(31)  Law  Guarantee  and  Trust  Society  v.  Governor  &  Company  of  Bank  of  England, 
24  Q.  B.  D.  411  (Stone)  1890.     The  Law  of  Real  Property,   Boone,  \  35a,  p.  411  (18B3). 

(33)  Mr.  Christian  quotes  lord  Coke,  who  says,  "Tuere  may  be  Joint-tenants,  thoun 
there  be  not  equal  benefit  of  survivorship:  as,  if  a  man  let  lands  to  A.  and  B.  during  £e 
life  of  A.,  if  B.  die,  A.  shall  have  all  by  survivorship;  but  if  A.  die,  B.  shall  have 
nothing,"  (Co.  Lilt.  181;)  and  remarks,  ''The  mutuality  of  survivorshipdoes  notthere- 
fore  appear  to  be  the  reason  why  a  corporation  cannot  he  a  joint-tenant  with  a  private 
person:  for  two  corporations  cannot  be  joint-tenants  together;  but  whenever  a  joint-estate 
is  granted  to  them,  they  take  as  tenants  in  common."  Co.  Litt.  190.  But  there  is  no 
snrvivorsbip  of  a  capital  or  a  stock  in  trade  among  nierchantsand  tiadera,  for  this  would 
t>e  ruinous  to  the  family  of  the  deceased  partner;  and  it  is  a  legal  mxAxa,  jus  Mxreutndi 
inter  merra  tores  pro  benefirio  commercii  locum  non  habet.  [The  right  of  survivor^p, 
for  the  beneBt  of  commerce,  holds  no  place  among  merchants.]  Co.  Litt,  iSa.  See  p. 
399  posl.—QuiTTV. 

(34)  Boone's  The  Uw  of  Real  Property.  }  355,  p.  413  ( 1883). 

(35t  The  statute  of  frauds  has  no  application  to  a  parol  agreement  among  joint-tenants 
to  partition  land.  It  is  rather  the  dissolution  of  an  existing  agreement  than  the  making 
of  a  new  one.  Summerall  v.  Thorns,  3 Pla.  (Hague)  398,  313  (1850).  Diwentingopinioa 
of  Baltzell.  J. 

(36)  Greenleof's  Cruise  on  Real  Prt^rty,  vol.  I,  p.  857  (1856). 
65a 
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agree  to  make  partitioa  of  the  lands,  but  one  of  them  could  not  compel  the 
other  so  to  do:(^)  for  this  being  an  estate  originally  created  by  the  act  and 
agreement  of  the  parties,  the  law  would  not  permit  any  one  or  more  of  them 
to  destroy  the  united  possession  without  a  similar  universal  consent.  But 
now  by  the  statutes  31  Hen.  VIII,  c,  i,  and  32  Hen.  VIII.  c.  32,  joint- 
tenants,  either  of  inheritances  or  other  less  estates,  are  compellable  by  writ 
of  partition  to  divide  their  lands.(<r)(37)  3,  The  jointure  may  be  destroyed 
by  destroying  the  unity  of  title.  As  if  one  joint-tenant  alienes  and  conveys 
his  estate  to  a  third  person:  here  the  joint-tenancy  is  severed,  and  turned 
into  tenancy  in  common;(rf)  for  the  grantee  and  the  remaining  joint-tenant 
hold  by  different  titles,  (one  derived  from  the  original,  the  other  from  the 
subsequent,  grantor,)  though,  till  partition  made,  the  unity  of  pos- 
session continues. (38)  But  a  devise  of  one's  share  by  will  *is  no  [*i86 
severance  of  the  jointure:  (39)  for  no  testament  takes  effect  till  after 
the  death  of  the  testator,  and  by  such  death  the  right  of  the  survivor  (which 
accrued  at  the  original  creation  of  the  estate,  and  has  therefore  a  priority  to 
the  other)(if)  is  already  vested. (_/)(4o)  4.  It  may  also  be  destroyed  by 
destroying  the  unity  of  inleresl.  And  therefore,  if  there  be  two  joint-tenants 
for  life,  and  the  inheritance  is  purchased  by  or  descends  upon  either,  it  is  a 
severance  of  the  jointure;(^)(4i)  though,  if  an  estate  is  originally  limited 
to  two  for  life,  and  after  to  the  heirs  of  one  of  them,  the  freehold  shall 


nuij  be  received  between  them.l    Ft- 10, 8, 8. 
, r U)  Jt ^.-^ ,.— 

poeapssioii  sgalnat  tils  will.)    JJ^  12,  6,  IS,  M'    And        right  or  eurvlvorsblp  !■  prererred  to  Ihe  lut  win.) 


y  tbe  cItII  Ittv.  ntmo  ituribu  compeOUvr          0)  litt.  j  291. 
___ _ —  j  I  J. 


e  Is  compelled  Ui  a  tolnt  ie)  JaiaccracauItttrirffTiiiralHmiivaliailall.    [Tbi 

, .       „ 1.1    Tf.Vi,6,K,li.    And        rtghtof- — ■ '■'- ■ '- — ■  -  .^.  .— ^t... 

again.  Si  non  irnma  qui  ran  commuHn  Aatienl.  Kd       Co-  Lltt. 


re  dwWmmf.- Adc  farffrituB  (nMr  eM  (/I  1. 

accipi  polaL     \U  onW  some  of  tboee  wbci  hoM  a  (g)  Ci 

tblog  In  commou  dedre  a  partition  "■'-  '■■■' ' 


(37)  Broom's  Parties  to  Actions  (1843)  p.  315.  Lash  v.  Lash,  ^8Ind.  539  (1877).  The 
benefit  of  the  writ  of  _partition  extended  only  to  copflrcenere  nntit  31  and  33  Henry  VIII. 
Cc.  I  and  33.  A  jurisdiction  having  been  thna  extended  by  statutes  of  so  old  a  date,  It 
mav  well  be  assumed  that  common  law  courts  may  inherently  exercise  that  extended 
inn'sdiction.  Wright  v.  Marsh,  Lee,  and  Detevau,  3  Greene's  Iowa  Reports,  94-105 
(1849).  ^^f:  Rev.  Stat,  of  Mass.  loi,  sects.  lo,  11,  authorizing  all  or  any  two  joint  ten- 
ants, tenants  in  common,  or  coparceners,  to  join  in  a  suit  to  recover  a  particular  share, 
merely  authorize  a  new  mode  of  severing  joint  tenancies  which  before  mi|jht  be  severed 
at  the  will  of  either  tenant,  by  partitions  or  by  alienations  of  his  property  which  theslianee 
would  hold  as  tenant  in  common.     Webster  v.  Vandeventer,  73  Mass.  (6  Gray)  438-430. 

(38)  When  an  estate  is  devised  to  A.  and  B.,  who  are  strangers  to,  and  have  no  connec- 
tion with,  each  other,  the  conveyance  by  one  of  them  severs  the  joint-tenancy  and  passes 
a  mcriety:  but  per  Kenyon.  Ch.  J.,  it  has  been  settled  for  ages  that,  when  the  devise  is 
to  huslrand  and  wife,  they  take  by  entireties  and  not  by  moieties,  and  tbe  husband  alone 
cannot  by  his  own  conveyance,  without  joining  his  wife,  devest  the  estate  of  the  wife. 
5  T,  R.  6,S4.  If  five  trustees  be  joint-tenants,  and  if  three  execute  a  conveyance,  it  will 
•ever  the  joint-estate  and  create  a  tenancy  in  common,  and  the  person  to  whom  the  con- 
veyance was  made  may  recover  three-fifths  in  ejectment.     11  East,  a88. — CeiTTY. 

(39)  A  covenant  by  a  joint-tenant  to  sell,  though  it  does  not  sever  the_joint-tenancy  at 
law,  will  do  so  in  equity,  (Browne  v.  Raindle,  3  Ves.  357.  Hinton  v.  Hinton,  3  Ves.  Sr. 
639;)  provided  the  agreement  for  sale  be  one  of  which  a  specific  performance  could  be 
enforced.     Patriche  v.  Fowlett,  2  Atk.  54.     Hinton  v.  Hinton,  2  Ves.  Sr.  634— CHITTY. 

(40)  A  joint-tenant  wishing  to  devise  his  estate  must  Jirsl  sever  it,  which  may  be  done 
■    ■  ■    -         llor,it  ••        -' '""- 


by  a  commission,  upon  bill  filed,  from  the  lord  chancellor,  in  the  nature  of  the 
law  writ.  And  if  a  joint-tenant  of  real  property  devises  his  interest  in  premises,  and 
after  execution  of  the  will  there  is  a  partition  of  the  estate,  the  testator's  share  cannot 
pass  by  tbe  devise  unless  there  is  a  republication  of  the  wilt  subsequent  to  the  partitino, 
(3  Butt.  148S.  Anib.  617;)  for  a  joint-tenant  is  not  enabled  to  devise  his  estate  by  the 
statute  of  wills,  32  Hen.  v^III.  c  i,  explained  by  34  &  35  Hen.  VIH.  c  5  as  tenants  in 
common  and  coparceners.  But  if  a  tenant  in  •common  devises  his  estate,  a  subsequent 
partition  is  not  a  revocation  of  the  wilt.     3  P  Wma.  169. — Chitty. 

(41 )  Goodeve's  Law  of  Real  PropeTty,  3  ed.  ( iSoi ),  Elphinstone  &  Clark,  chap.  9,  p. 
251 .  A  deed  of  partition  destroys  wiity  of  possession,  but  such  deed  confers  no  new  title 
or  additional  estate  in  the  land.     Harrison  v.  Ray,  108  N.  C.  (Davidson)  215-117  (1891). 
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remain  in  jointure,  without  merging  in  the  inheritance:  because,  bang 
created  by  one  and  the  same  conveyance,  they  are  not  separate  estates  (which 
is  requisite  in  order  to  a  merger,)  but  branches  of  one  entire  estate.(A)  In 
like  manner,  if  a  joint-tenant  in  fee  malces  a  lease  for  life  of  his  share,  this 
defeats  the  jointure:(;)  for  it  destroys  the  unity  both  of  title  and  of  interest. 
And,  whenever  or  by  whatever  means  the  jointure  ceases  or  is  severed,  the 
right  of  survivorship,  or  jus  accrescendi,  the  same  instant  ceases  with  it. (A) 
Yet,  if  one  of  three  joint-tenants  alienes  his  share,  the  two  remaining  tenants 
still  hold  their  parts  by  joint-tenancy  and  survivorship ;(/)  and  if  one  of 
three  joint-tenants  release  his  share  to  one  of  his  companions,  though  the 
joint-tenancy  is  destroyed  with  regard  to  that  part,  yet  the  two  remaining 
parts  are  still  held  in  jointure;(»i)(42)  tor  they  still  preserve  their  original 
constituent  unities.  But  when,  by  an  act  or  event,  different  interests  are 
created  in  the  several  parts  of  the  estate,  or  they  are  held  by  different  titles, 
or  if  merely  the  possession  is  separated;  so  that  the  tenants  have  no  longer 
these  four  indispensable  properties,  a  sameness  of  interest,  and  undivided 
possession,  a  title  vesting  at  one  and  the  same  time,  and  by  one  and  the 

same  act  or  grant;  the  jointure  is  instantly  dissolved.(43)(44) 
♦187]         *In  general  it  is  advantageous  for  the  joint-tenants  to  dissolve  the 

jointure;  since  thereby  the  right  of  survivorship  is  taken  away,  and 
each  may  transmit  his  own  part  to  his  own  heirs.  (45)  Sometimes,  however,  it 
is  disadvantageous  to  dissolve  the  joint-estate:  as  if  there  be  joint-tenants  fen' 
life,  and  they  make  partition,  this  dissolves  the  jointure:  and,  though  before 
they  each  of  them  had  an  estate  in  the  whole  for  their  own  lives  and  the  life 
of  their  companion,  now  they  have  an  estate  in  a  moiety  only  for  their  own 
lives(46)  merely;  and  on  the  death  of  either,  the  reversioner  shall  enter  on 
his  moiety. («)  And  therefore  if  there  should  be  two  joint-tenants  for  life, 
and  one  grants  away  his  part  for  the  life  of  his  companion,  it  is  a  forfeiture :(i}) 
for,  in  the  first  place,  by  the  severance  of  the  jointure  he  has  given  himsdf 
in  his  own  moiety  only  an  estate  for  his  own  life;  and  then  be  grants  the 
same  land  for  the  life  of  another;  which  grant,  by  a  tenant  for  his  own  life 
merely,  is  a  forfeiture  of  his  estate:(/)  for  it  is  creating  an  estate  which  may 
by  pos^bility  last  longer  than  that  which  he  is  legally  entitled  to.(47) 

III.  An  estate  held  in  atparcenaty  is  where  lands  of  inheritance  descend 
from  theancestor  to  two  or  more  persons. (48)  It  arises  either  by  common 
law  or  particular  custom.  By  common  law:  as  where  a  person  seised  in  fee- 
simple  or  in  fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  sisters,  aunts,  cousins,  or  their  representatives;  in  this  case  Uiey 
shall  all  inherit,  as  will  be  more  fully  shown  when  we  treat  of  descents  here- 
after; and  these  co-heirs  are  then  called  coparceners;  or,  for  brevity,  parceners 
only,(^)(49)     Parceners  by  particular  custom  are  where  lands  descend,  as 

m  2  Rep.  SO.    Co.  Utt.  ISZ.  (f)  Lilt.  I  2M. 

)fl  Utt  a  B02.  SOS.  \m\  Wl&.\  3M. 

{l\  SilUtdenaixraeU^qttliiaainnowaidojiu  In)  1  Jnnea.  U. 
atcmcent  labtt.    (No  port  of  Ibe  estaU  ftccru«  lo  oill^on-MT. 

hlmwbo  bw  nothliw  In  the«nBte  wben  tba  ilgbt  ip)  Co.  Lilt.  3fi2. 

MOniM.]    Co.UH.i83.  {q)  UH.82tI,  2U. 

(43)  Tiedeman  on  Real  Property,  1  ed.  p.  199  ( 1893). 

(43)  A  verbal  division  of  lands  cannot  produce  a  severance  of  a  joint  tenancy  cmted 
by  grant     Lacy  v.  Overton,  3  A.  K.  Manfa  (Ky.)  44a. 

(41 1  Any  acts  or  circumstances  which  evince  an  intention  to  efiect  a  dcatruction  of  tJie 
common  ownership  will  constitute  a  severance  of  a  joint  tenancy.  Davidson  v,  Hcydcnl, 
3Yeale8(Pa.)459. 

(45I  Am.  and  Eng   Bnc.  of  Law,  vol.  a,  p.  1143. 

(46)  Burton  on  Real  Property,  p.  336. 

(47)  Washb.  Real  Prop,  (5  ed.)  413. 

(48I  Goodeve's  Law  of  Real  Property,  3ed.  (1891).     Elpbinstone  Clark,  chap.  9,  p.  35. 
(49)  Boone's  Ttae  Law  of  Real  Property,  1  356,  p.  414  ( 18S3).    6  Lawson's  Pnnierty 
Bigbts,  j  >7>3  (1890). 

654 


>v  Google 


Chap.  12]  OF  THINGS.  187-188-189 

in  gavelkind,  to  all  the  males  in  equal  degree,  as  sons,  brothers,  undes, 
etc.  (r)  And,  in  either  of  these  cases,  all  the  parceners  put  together  make 
but  one  heir,  and  have  but  one  estate  among  them.(j)(5o) 

*T\i& properties  of  parceners  are  in  some  respects  like  those  of  joint-  [*i88 
tenants;  they  having  the  same  unities  of  interest,  iiiU,  and  posses- 
sion. They  may  sue  and  be  sued  jointly  for  matters  relating  to  their  own 
Iands;(/)(5i)  and  the  entry  of  one  of  them  shall  in  some  cases  enure  as  the 
entry  of  them  all.(»)  They  cannot  have  an  action  of  trespass  against  each 
other;(53)  but  herein  they  differ  from  joint-tenants,  that  they  are  also  ex- 
cluded from  maintaining  an  action  of  waste;(7c)  for  coparceners  could  at  all 
times  put  a  stop  to  any  waste  by  writ  of  partition,  but  till  the  statute  of 
Henry  the  Eighth  joint-tenants  had  no  such  power.  Parceners  also  differ 
materially  from  joint-tenants  in  four  other  points.  1.  They  always  claim 
by  descent;  whereas  joint-tenants  always  claim  by  purchase.  (53)  Therefore, 
if  two  sisters  purchased  lands  to  hold  to  them  and  their  heirs,  they  are  not 
parceners,  but  joint-tenants  ;(x)  and  hence  it  likewise  follows,  that  no  lands 
can  be  held  in  coparcenary,  but  estates  of  inheritance,  which  are  of  a 
descendible  nature;  whereas  not  only  estates  in  fee  and  in  tail,  but  for  life  or 
years,  may  be  held  in  joint-tenancy.  2.  There  is  no  unity  of  time  necessary 
to  an  estate  in  coparcenary.  For  if  a  man  had  two  daughters,  to  whom  his 
estate  descends  in  coparcenary,  and  one  dies  before  the  other;  the  surviving 
daughter  and  the  heir  of  the  other,  or  when  both  are  dead,  their  two  heirs 
are  still  parceners;  (>)  the  estates  vesting  in  each  of  them  at  different  times, 
though  it  be  the  same  quantity  of  interest,  and  held  by  the  same  title.(54) 
3.  Parceners,  though  they  have  a  unity,  have  not  an  entirety  of  interest. 
They  are  properly  entitled  each  to  the  whole  of  a  distinct  raoiety;(a)  and  of 
course  there  is  no  jus  accrescendi,  or  survivorship  between  them:  for  each 
part  descends  severally  to  their  respective  heirs,  though  the  unity  of  posses- 
sion continues.  And  as  long  as  die  lands  continue  in  a  course  of  descent, 
and  united  in  po6session,solongarethe  tenants  therein,  whether  male 
«■  female,  called  parceners.  But  if  *the  possession  be  once  severed  [*i89 
by  partition,  they  are  no  longer  parceners,  but  tenants  in  severalty; 

(•)  Co.  I.ltt.  IBS.  \x)  LltL  1 2M. 

(r)  Ibid.  HI  il(i  Ca  Utt  \M.  171. 

(«)  tUd.  IS«.  SIS.  (1)  Ibid.  IfiS,  IM. 

(50)  Willord  on  Real  Estate  and  ConTeyandiig,  aed.  (iSS5)p.  177.  TfaeLawof  Real 
Propertr,  Boone.  J  .156,  p.  414  (18S3).  The  properties  of  coparcenera'  estate  are  like 
tboae  of  joint  estates  and  not  of  tenants  in  common.      All  the  coparceners  are  bnt  o' 


heir  and  have  but  one  estate  between  them;  they  may  be  compelled  to  sue  jointly;  but, 
in  American  law.  tenants  in  common  who  have  acquired  title  by  descent,  may  bring 
■cparate  actions  for  their  respective  portions.     Malcolin  v.  Rogers,  <  Cowen  (N.  V.  1825.) 


(51I  Broom's  Parties  to  Actions,  p.  25  (1843).  Joint-tenanls  and  tenants  in  common 
could  never  sue  for  partition  till  the  right  was  conferred  on  them  by  statutes  31  and  31 
Henry  VIII,  and  these  statutes  restrict  the  right  to  snch  as  are  seiaed.  Therefore,  a  re- 
mainderman cannot  sue  in  a  partition  until  the  death  of  the  life  tenant  Steven*  v. 
Endera  13  N.  J.  Law  Reports  (i  Green).  371,  379  (1833). 

(S3|  Broom's  Parties  to  Actions,  p.  316  ( 1843).    6  tawson's  Property  Rights,  |  1733 

(53)l*i^^™Bn  on  Real  Property,  a  ed.  p.  303  (1S93).  TIte  term  "parceners"  has  a 
well  aefined  meaninpat  common  law  and  a^ppltes  only  to  lands  descended  by  inheritance. 
Hence  sec  9i66  of  the  R.  S.  (Mo.)  providing  that  "when  any  children  «  the  intestate 
•hall  have  received  in  his  lifetime  any  real  or  personal  estate  by  way  of  advancement, 
and  shall  chooae  to  come  into  partition  with  the  other  parceners,  such  advancement 
shall  be  brongbt  into  hotchpot  with  the  estate  descended,"  this  applies  only  to  a  partition 
suit  among  coparceners  respecting  land  descended.  In  re  Elliott's  Estate  v.  mison,  37 
-ifia.  336  ( 1888). 

(S4)  Greenleafs  Cruise  on  Real  Property,  vol.  i,  p.  860  ( 1656).  Boone's  The  Law  of 
Real  Property,  \  356,  p.  414  <i883).  Freeman  on  Cotenancy  and  Partition,  3  ed.  (1S86) 
J  81. 


>v  Google 


189-190  OF  THE  RIGHTS  [Book  U 

or  if  one  parcener  alienes  her  share,  though  no  partition  be  made,  then  are 
the  lands  no  longer  held  in  coparcenary,  but  in  atmmon.iayi^^^ 

Parceners  are  so  called,  saith  Littleton,  (A)  because  they  may  be  constrained 
to  make^r/iYtiin.  (56)  And  he  mentions  many  methods  of  making  it:(f) 
four  of  which  are  by  consent,  and  one  by  compulsion.  The  first  is,  where 
they  agree  to  divide  the  lands  into  equal  parts  in  severalty,  and  that  each 
shall  have  such  a  determinate  part.(57)  The  second  is,  when  they  agree  to 
choose  some  friend  to  make  partition  for  them,  and  then  the  sisters  shall 
choose  each  of  them  her  part  according  to  seniority  of  age;  or  otherwise,  as 
shall  be  agreed.  The  privilege  of  seniority  is  in  this  case  personal ;  for  if  the 
eldest  sister  be  dead,  her  issue  shall  not  choose  first,  but  the  next  sister.  But, 
if  an  advowson  descend  in  coparcenary,  and  the  sisters  cannot  agree  in  the 
presentation,  the  eldest  and  her  issue,  nay,  her  husband,  or  her  assigns,  shall 
present  alone,  before  the  younger.(ii)(58)  And  the  reason  given  is,  that 
the  former  privilege,  of  priority  in  choice  upon  a  division,  arises  from  an  act 
of  her  own,  the  agreement  to  make  partition;  and  therefore  is  merely  per- 
sonal: the  latter,  of  presenting  to  the  living,  arises  from  the  act  of  the  law, 
and  is  annexed  not  only  to  her  person,  but  to  her  estate  also.  A  third 
method  of  partition  is,  where  the  eldest  divides,  and  then  she  shall  choose 
last;  for  the  rule  of  lav/  is,  cujus  esl  divisio,  alierius  esl  elecHo.{s9)  The  fourth 
method  is,  where  the  sisters  agree  to  cast  lots  for  their  shares.  And  these  are 
the  methods  by  consent.  That  by  compulsion  is,  where  one  or  more  sue  out 
a  writ  of  partition  against  the  others;  whereupon  the  sheriff  shall  go  to  the 
lands,  and  make  partition  thereof  by  the  verdict  of  a  jury  there  impanelled, 

and  assigii  to  each  of  the  parceners  her  part  in  severalty.(^)(6o)  But 
♦190]     there  are  some  things  *which  are  in  their  nature  impartible.     The 

mansion-house,  common  of  estovers,  common  of  piscary  uncertain, 

0  !  3t3  to  364. 

d)  Co.UIt,lM.    S  Rep.  32. 

t)  Bjr  statute  B  and  9  W.  III.  c.  SI,  at 


(55)  By  the  3  &  4  W.  rv.  c.  27,  |  la,  the  same  prorisioa  is  made  with  respect  to  tlie 
possession  of  one  coparcener  as  has  already  been  meutioned  with  respect  to  that  of  a 
joint-tenant    Anlt,  p.  1S2,  n. — Stewart. 

Wood's  Landlord  and  Tenant,  p.  lai. 

(56)  Co-parceners  may  convey  to  each  other  both  by  feoffment  and  by  release,  becaase 
their  seisin  to  some  intents  is  joint,  and  to  some  several.  Co.  Litt.  aoo,  b,  Wheiea* 
joint-lenanU  can  release  to  but  not  enfeoff  each  other,  because  the  freehold  is  joint 
Ibid.  And  one  tenant  in  common  may  enfeoff  his  companion,  but  tiot  release,  because 
the  freehold  is  several.     Ibid. 

Such  paititions  are  now  usually  made  by  means  of  a  hill  in  chancery,  in  the  same 
manner  as  partitioas  between  joint-tenants.  And  it  is  said,  in  a  modem  case,  tbat  it 
was  probably  in  consequence  of  the  stat  31  Hen.  VIII.  c.  i  that  the  court  of  chancery 
assumed  this  jurisdiction,  a  Ves.  Jr.  125.  Cruise's  Dig,  a  vol.  547.  See  page  183,  n. 
Parceners  of  a  copyhold  cannot  make  partition  without  the  sanction  of  the  lord.  1'.  41 
Elii.  B.  R.  Fuller.  Hal.  MSS.— Chittv. 

Milligan  v.  Poole,  35  Ind.  64.  68  ( 1871 ).  Williams  on  Real  Property,  6  ed.  [  1886)  p. 
8a,  ro3. 

(57)  A  parol  partition  between  parceners  is  valid.  Jennings  v.  Sbacklelt,  30  Grattan 
(Va. )  776  ( r878).  In  the  United  States,  cotenants  and  co-parceners  are  the  same.  BUsa 
on  Code  Pleading,  3  ed.  p.  na  (1894). 

(58)  It  has  been  doubted  whether  the  grantee  of  the  eldest  sister  shall  have  the  fint 
and  sole  presentation  after  death,  (Harg,  Co.  Litt.  a66;)  but  it  was  expressly  determined 
in  favor  of  such  a  grantee  in  i  Ves.  340.     See  Bum's  Ec.  Law,  1  vol.  is.^^HITTY. 

(S9j  [She  who  makes  the  division  has  Ihe  last  choice  ] 

(60)  The  writ  of  partition  was  a  common  law  proceeding.  The  People  v.  Pease,  30 
Barbour  (N.  Y. )  603  ( i860). 
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or  any  other  common  without  stint,  shall  not  be  divided;  but  the  eldest  sister, 
if  she  pleases,  shall  have  them,  and  make  the  others  a  reasonable  satisEaction 
in  other  parts  of  the  inheritance:  or,  if  that  cannot  be,  then  they  shall  have 
the  profits  of  the  thing  by  turns,  in  the  same  manner  as  they  take  the  advow- 
son.C/) 

There  is  yet  another  consideration  attending  the  estate  in  coparcenary;  that 
if  one  of  the  daughters  has  had  an  estate  given  with  her  ia/rankmarriage  by 
her  ancestor,  (which  we  may  remember  was  -a  species  of  estates-tail,  &eely 
given  by  a  relation  for  advancement  of  his  kinswoman  in  marriage,  )(^)  in 
this  case,  if  lands  descend  from  the  same  ancestor  to  her  and  her  sisters  in 
fee-simple,  she  or  her  heirs  shall  have  no  share  of  ^em,  unless  they  will 
agree  to  divide  the  lands  so  given  in  frankmarriage  in  equal  proportion  with 
the  rest  of  the  lands  descending. (A)  This  mode  of  division  was  known  in 
the  law  of  the  I/nubards ;  ( i)  which  directs  the  woman  so  preferred  in  marriage, 
and  claiming  her  share  of  the  inheritance,  miUere  in  confusum  cum  sororibus, 
quantum  pater  out  f rater  ei  dederit,  quando  ambulaverit  ad  mariium.{b\) 
With  US  it  is  denominated  bringing  those  lands  into  kotch-pot.\k')  which  term 
I  shall  explain  in  the  very  words  of  Littleton:(/)  "it  seemeth  that  this  word 
hotch-pot,  is  in  English  a  pudding;  for  in  a  pudding  is  not  commonly  put  one 
thing  alone,  but  one  thing  with  other  things  together,"  By  this  housewifely 
metaphor  our  ancestors  meant  to  inform  us(m)  that  the  lands,  both  those 
given  in  frankmarriage  and  those  descending  in  fee-simple,  should  be  mixed 
and  blended  together,  and  then  divided  in  equal  portions  among  nil  the 
daughters.  But  this  was  left  to  the  choice  of  the  donee  in  frankmarriage: 
and  if  she  did  not  choose  to  put  her  lands  into  hotch-pot,  she  was 
presumed  to  be  sufficiently  *provided  for,  and  the  rest  of  the  inherit-  [*i9i 
ance  was  divided  among  her  other  sisters.  The  law  of  hotch-pot  took 
place  then  only  when  the  other  lands  descending  from  the  ancestor  were  fee- 
simple;  for  if  they  descended  in  tail,  the  donee  in  frankmarriage  was  entitled 
to  her  share,  without  bringing  her  lands  so  given  into  hotch-pot.  (n)  And 
the  reason  is,  because  lands  descending  in  fee-simple  are  distributed,  by  the 
policy  of  law,  for  the  maintenance  of  all  the  daughters;  and  if  one  has  a 
sufficient  provision  out  of  the  same  inheritance,  equal  to  the  rest,  it  is  not 
reasonable  that  she  should  have  more:  but  lands,  descending  in  tail,  are  not 
distributed  by  the  operation  of  the  law,  but  by  the  designation  of  the  giver,/<v 
formam  doni:(62')  it  matters  not  therefore  how  unequal  this  distribution  may 
be.  Also  no  lands,  but  such  as  are  given  in  frankmarriage,  shall  be  brought 
into  hotch-pot;  for  no  others  are  looked  upon  in  law  as  given  for  the  advance- 
ment of  the  woman,  or  by  way  of  marriage- portion.  (t>)  And  therefore,  as 
gifts  in  frankmarriage  are  fellen  into  disuse,  I  should  hardly  have  mentioned 
the  law  of  hotch-pot,  had  not  this  method  of  division  been  revived  and  copied 
by  the  statute  for  distribution  of  personal  estates,  which  we  shall  hereafter 
consider  at  large.  (63) 


(/)  Co.  Lltl.  1«.  106.  <D  i^Xi. 

(a)  flee  p^e  115.  (m)  Litt  )  2CB. 

(A)  Braclon,1.3,c.M.  Utt  )  IM  to  Z7B.                            (n)  IbM.  1 274. 

(0  t.  2.  t  It,  c.  15.  (o)  IbU.  J275, 
(k)  BrtttOL,  c  72 

(6i)  [To  brinf^into  botch-pot  with  her  msters,  where  she  shall  marry,  as  much  aahcr 
IT  brother  may  have  ^ven  her.] 
;By  the  form  of  the  gift] 
..^,   The  doctriae  is  now  applicable  tc 
Etatute.     Tiedeman  on  Real  Property,  3  ed.  p.  630  (1893).     Lomaz's  Digest,  vol.  i,  p.  496 
'!i839). 

Law  v.  Smith,  a  R.  I.  (Durfee)  344,  350  ( 1851).    A  testator  gave  a  proportion  of  bu  estate 
to  one  of  hia  children,  deducting  the  amonnt  he  had  ' '  advanced  ' '  for  her  furniture,  etc 
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The  estate  in  coparcenary  may  be  dissolved,  either  by  partition,  which  dis- 
unites the  possession;  by  alienation  of  one  parcener,  which  disunites  the  title, 
and  may  disunite  the  interest;  or  by  the  whole  at  last  descending  to  and 
vesting  in  one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  and  distinct  titles,  but 
by  unity  of  possession;  because  none  knoweth  his  own  severalty,  and  there- 
fore they  all  occupy  promiscuously.(/)  This  tenancy  therefore  happens 
where  there  is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion 
of  interest,  of  title,  and  of  time.  For  if  there  be  two  tenants  in  common  of 
lands,  one  may  hold  his  part  in  fee-simple,  the  other  in  tail,  or  for 
♦192]  life;  so  that  there  is  no  *necessary  unity  of  interest:  one  may  hold 
by  descent,  the  other  by  purchase;  or  the  one  by  purchase  from  A., 
the  other  by  purchase  from  B.;  so  that  there  is  no  unity  of  title;  one's  estate 
may  have  been  vested  fifty  years,  the  other's  but  yesterday;  so  there  is  no 
unity  of  time.  The  only  unity  there  is,  is  that  of  possession:  and  for  this 
Littleton  gives  the  true  reason,  because  no  man  can  certainly  tell  which  part 
is  his  own:  otherwise  even  this  would  be  soon  destroyed. (64) 

Tenancy  in  common  may  be  created,  either  by  the  destruction  of  the  two 
other  estates,  in  joint-tenancy  and  coparcenary,  or  by  special  limitation  in  a 
deed.  (65)  By  the  destruction  of  the  two  other  estates,  I  mean  such  destruc- 
tion as  does  not  sever  the  unity  of  possession,  but  only  the  unity  of  title  or 
interest.  As,  if  one  of  two  joint-tenants  in  fee  alienes  his  estate  for  the  life 
of  the  alienee,  the  alienee  and  the  other  joint-tenant  are  tenants  in  common; 
for  they  have  now  several  titles,  the  other  joint-tenant  by  the  original  grant, 
the  alienee  by  the  new  alienation;  (y)  and  they  also  have  several  interests, 
the  former  joint-tenant  in  fee-simple,  the  alienee  for  his  own  life  only.  So, 
if  one  joint-tenant  gives  his  part  to  A.  in  tail,  and  the  other  gives  his  to  B.  in 
tail,  the  donees  are  tenants  in  common,  as  holding  by  different  titles  and 
conveyances,  {r)    If  one  of  two  parceners  alienes,  the  alienee  and  the  remain* 


In  aacertalniug  her  fhare,  the  court  was  of  opinion  that  the  word  "  advanced  "  when 
lued  in  relation  to  the  distribution  of  estates,  always  intends  that  what  has  been  given  to 
a  child  ahall  be  brought  into  hotchpot  Porter  v.  Collins,  7  Conn.  (Day)  i,  5  (iSaS). 
See  6  Lawson  Property  Rights,  }  3733  (1890).  The  Law  of  Real  Property,  Boone,  | 
356,  p.  414(1883). 

(64)  Rhoad's  Estate,  iRHwle(p8.)  438  (1833).  Hyland  v.  Stafford,  10  Barbour  (N.  Y.) 
558,  564  (1850).  Greenlears  Cniiae  on  Real  Property,  vol,  I,  p.  868(1856).  Pieemauon 
Cotenancy  and  Partition,  {  348.  Williams  on  Real  Property,  6  ed.  (18S6)  p.  iii.  Good- 
eve's  Law  of  Real  Property.  3  ed.  Elphin3tone&  Clark,  chap.  ii.  p.  354  {1891).  Tied^ 
man  on  Real  Property,  a  ed.  p.  3oi  (1893].  Tenancy  in  common  happens  where  there  is 
a  unity  of  possession  merely  but  perhaps  an  entire  union  of  intereaL  Thus  A.  had  an 
estate  for  life  and  B.  an  estate  in  fee;  A.  held  by  virtue  of  a  homestead  act  and  B.  by  por- 
chaae  from  A.'a  assignee  in  insolvency,  and  A.  acquired  title  long  before  B.  These  facts 
did  not  make  them  the  less  tenants  in  common  by  reason  of  their  unity  of  possession. 
Silloway  i/.  Brown,  94  Mass.  (la  Allen)  30,  36(1866),     Each  and  every  such  tenant  has  the 


right  to  enter  upon  and  occupy  the  whole  of  the  common  property  and  every  part  thereof 
Charpentier  v.  Webster,  j^  Cal.  (Tuttle)  545  {1865).     The  surviving  husband  of  a  deceased 


J7Cal,  ,  ,       _, 

a  life  estate  in  her  interest  and  he  is  a  tenant  in  common  with  the 


other  tenants,  since  so  unity  of  tenure  or  estate  is  requisite  to  such  a  tenancy  but  only 
unity  of  the  right  of  possession.  Ballard  v.  Johns,  80  Ala.  (Morrissett)  33,  36(1887). 
Under  the  Gen.  Sts.  of  Mass.  c.  90,  sec.  15,  ^Tiding  that  when  a  man  dies  seised  of  land, 
nothavingdevisedthesameandleavinga  widow  but  no  issue,  the  widow,  in  lieu  of  dower, 
shall  be  entitled  to  take  half  the  estate  for  life;  she  becomes  a  tenant  in  common  with  the 
Other  heirs  notwithstanding  the  difference  in  the  source  and  duration  of  their  titles. 
" '.  Sears,  131  Mass.  367,  368(1876).     Aa  to  distinction  between  partnership  and  ten- 


ncy  in  common,  see  Story  on  Partnership,  7  ed.  p.  138. 
(65)  The  Law  of  Real  Property,  Boone,  j  .is8,  p.  416  (1883). 
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ing  parcener  are  tenants  in  common;(j)  because  they  hold  by  diffeient  titles, 
tfae  parcener  by  descent,  the  alienee  by  purchase.  (66)  So  likewise,  if  there 
be  a  grant  to  two  tnen,  or  two  women,  and  the  heirs  of  their  bodies,  here  the 
grantees  shall  be  joint-tenants  of  the  life-estate,  but  they  shall  have  several 
inheritances;  because  they  cannot  possibly  have  one  heir  of  their  two  bodies, 
as  might  have  been  the  case  had  the  limitation  been  to  a  man  and  woman, 
and  the  heirs  of  their  bodies  begotten:(0  and  in  this,  and  the  like  cases,  their 
issue  shall  be  tenants  in  common ;  because  they  must  claim  by  different  titles, 
one  as  heir  of  A.,  and  the  other  as  heir  of  B. ;  and  those  two  not 
titles  by  ^purchase,  but  descent.  In  short,  whenever  an  estate  in  [*I93 
joint-tenancy  or  coparcenary  is  dissolved,  so  that  there  be  no  partition 
made,  but  the  unity  of  possession  continues,  it  is  turned  into  a  tenancy  in 


A  tenancy  in  common  may  also  be  created  by  express  limitation  in  a  deed; 
but  here  care  must  be  taken  not  to  insert  words  which  imply  a  joint-estate; 
and  then  if  lands  be  given  to  two  or  more,  and  it  be  not  joint-tenancy,  it 
mnst  be  a  tenancy  in  common.  But  the  law  is  apt  in  its  constructions  to 
&Tor  joint-tenancy  rather  than  tenancy  in  common;(u)  because  the  divisible 
services  issuing  &om  land  (as  rent,  etc.)  are  not  divided,  nor  the  entire 
services  (as  fealty)  multiplied,  by  joint-tenancy,  as  they  must  necessarily  be 
upon  a  tenancy  in  common. (67)  Land  given  to  two,  to  be  holden  the  one 
moiety  to  one,  and  the  other  moiety  to  the  other,  is  an  estate  in  common  1(7^) 
and,  y£  one  grants  to  another  half  his  land,  the  grantor  and  grantee  are  also 
tenants  in  common  :(jr)  because,  as  has  been  before(^)  observed,  joint-tenants 
do  not  take  by  distinct  halves  or  moieties;  and  by  such  grants  the  division 
and  severalty  of  the  estate  is  so  plainly  expressed,  that  it  is  impossible  they 
should  take  a  joint- interest  in  the  whole  of  the  tenements.  But  a  devise  to 
two  persons  to  hold  jointfy  and  severally,  is  said  to  be  a  joint-tenancy  ;(^) 
because  that  is  necessarily  imphed  in  the  word  "  jointly,"  the  word 
"  severally  "  perhaps  only  implying  the  power  of  partition:  and  an  estate 
given  to  A.  and  B.,  equally  to  be  divided  between  them,  though  in  deeds  it 
hath  been  said  to  be  a  joint-tenancy,(a)(68)  (for  it  implies  no  more  than 
the  law  has  annexed  to  that  estate,  viz.,  divisibility,)(i)  yet  in  wills  it  is 
certainly  a  tenancy  in  common  ;(i:)  because  the  devisor  may  be  presumed  to 
have  meant  what  is  most  beneficial  to  both  the  devisees,  though  his  meaning 
is  imperfectly  expressed.  (69)     And  this  nicety  in  the  wording  of  grants 

(}  Ibid.  281  (■)  PophT^ 

ul  Balk.  «a.  (a)  1  Eq.  Cft.  Abr.  SSL 

w)  Utt.  I IM.  (b)  1  P.  Wiu  17. 

>}IUd.3M  (i!^aBep.Sl.    IVeDtr.n. 


(67)Thiaisitoloi)K«rtfaeci    ..    ...  „         = 

the  prestimptioa  of  the  law  is  alvsye  in  favor  of  tenancy  in  common  as  opposed  to  joint 
tenancy.  Pierce  v.  Baker,  58  N.  H.  (i  Jenks)  53a.  View  of  the  Civil  taw,  Browne, 
p.  aia. 

(68)  In  Gsskin  f.  Gaslcin,  M.  18  Geo.  III.,  as  reported  in  Cowper,  Aston,  J.,  laid  that 
VOK'vioi^'^  equally  to  be  divided  between  them  "  had  been  adjudged  a  tenancy  in  common 
even  in  a  deed. — Arcbboi.d. 

(69)  la  ancient  times  joint-tenancy  was  favored  bj  the  courts  of  law,  becanse  it  wa* 
more  convenient  to  the  lord  and  more  consistent  with  feudal  principles;  but  these  reasona 
have  lone  ceased,  and  a  joint-tenanCT  is  now  everywhere  regarded,  as  lord  Cowper  says  it 
is  in  eqmty,  as  an  odious  thing,  i  Salk.  is8.  In  wills,  the  expressionH  equally  to  be  di- 
vided, share  and  share  aliJte,  respectively,  between  and  amonesi,  have  been  held  to  create 
a  tenancy  in  common,    a  Atk.  lai.    4  Bro.  15.     I  Cox's  P.  Wms.  14.    I  shonid  have  but 


little  doubt  bnt  the  same  constmction  would  now  be  put  upon  the  word  severatly,  which 
■eems  pecnliarly  to  denote  separation  or  division.    But  these  words  are  only  evidence  of 
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makes  it  the  most  usual  as  well  as  the  safest  way,  when  a  tenancy  in 
*i94]     common  *is  meant  to  be  created,  to  add  express  words  of  exdusioo 

as  well  as  description,  and  limit  the  estate  to  A.  and  B.,  to  hold  as 
tenants  in  common,  and  not  as  joint-tenants. 

As  to  the  incidents  attending  a  tenancy  in  common:  tenants  in  common 
(like  joint-tenants)  are  compellable  by  the  statutes  of  Henry  VIII.  and 
William  III.,  before  mentioned, ((/)  to  make  partition  of  their  lands;  which 
they  were  not  at  common  law.  (70)  They  properly  take  by  distinct  moieties, 
and  have  no  entirety  of  interest;  and  therefore  there  is  no  survivorship 
'  between  tenants  in  common. (71)  Their  other  incidents  are  such  as  merely 
arise  from  the  unity  o£  possession;  and  are  therefore  the  same  as  appertain 
to  joint-tenants  merely  upon  that  account:  such  as  being  liable  to  reciprocal 
actions  of  waste,  and  of  account,  by  the  statutes  of  Westm,  2,  c,  22,  and  4 
Anne,  c.  16.(72)  For  by  the  common  law  no  tenant  in  common  was  liable 
to  account  with  his  companion  for  embezzling  the  profits  of  the  estate;(^) 
though,  if  one  actually  turns  the  other  out  of  possession,  an  action  of 
ejectment  will  lie  against  him.(_/')(73)  But,  as  for  other  incidents  of  joint- 
tenants,  which  arise  from  the  privity  of  title,  or  the  union  and  entirety  of 
interest,  (such  as  joining  or  being  joined  in  actions,  (^)  unless  in  the  case 
where  some  entire  or  indivisible  thing  is  to  be  recovered,)(A)  these  are  not 

(cf)  Fagea  185  uxt  Iga.  (a)  Lltt.jSn. 

it)  Co.  Ult.  190.  W  Co.  Lltt.  197. 

(/)  Ibid.  200. 

intention,  and  will  not  create  a  tenancy  in  common  when  the  contrary  from  ather  parts 
of  the  will  appears  to  be  the  manifest  iuteution  of  the  testator.     3  Bro.  215. 

The  words  equally  to  be  divided  make  a  tenancy  in  common  in  surrenders  of  copyholds, 
and  also  in  deeds,  which  derive  their  operation  from  the  statute  of  uses,  i  P.  Wms.  14. 
1  Wils.  34 1.  aVes.  257.  And  though  lord  H ard wick e seems  to  be  of  opinion,  in  i  Ves. 
165,  a  Ves.  257,  that  these  words  are  not,suffident  to  create  a  tenancy  in  common-law  con- 
veyances, yet  I  aw  inclined  to  think  that  in  such  a  case  nothing  but  invincible  authority 
would  now  induce  the  courts  to  adopt  that  opinion  and  to  decide  in  favor  of  a  joint- 
tenancy. — Christian.  A  devise  to  A.  and  B,  "  the  land  to  be  equally  divided  between 
them  for  quantity  and  quality,  B.  to  have  the  part  next  the  brook,"  washeld  to  constitute 
a  tenancy  in  common  between  them.  Griswold  v.  Johnson,  5  Conn.  (Day)  363,365 
1 1814). 

(7oJ  Hunt  V.  Wright,  47  N.  H.  396,  3?9  (1867). 

(71)  But  a  tenancy  in  common  with  benefit  of  survivorship  may  exist  without  being* 
joint-tenancy,  ttecaase  survivorship  is  not  the  only  characteristic  of  a  joint-tenancy.  Per 
Bayley.  !■■  i  M.  &  S.  435.— CHriTY. 

StoTTon  Partnership,  jed.  137,  {  89  (18S1).  Malcom  v.  Rogeia,  5  Cowen{N.  Y.)  iSS, 
J94(i«5l. 

(71)  Frisbec's  Appeal,  88  Pa.  144,  146  (1878). 

(73)  But  adverse  possession,  or  tlie  uninterrupted  receipt  of  the  rents  and  profits, — no 
demand  being  made  by  co-tenant,  or,  if  made,  refused,  and  \\\%  title  dtnied,--\a  now  held 
to  be  evidence  of  an  actual  ouster.  And  where  one  tenant  in  common  has  been  in 
undisturbed  possesion  for  twenty  years,  in  an  ejectment  brought  against  him  by  the 
co-tenant  the  jury  will  be  directed  to  presume  an  actual  ouster,  and  consequently  to  find 
a  verdict  for  tne  defendant,  the  plaintiff's  right  to  recover  in  ejectment  after  twenty  yeaia 
being  taken  away  by  the  statute  of  limitations.  Cowp.  317.  But  the  statute  always 
receives  a  strict  construction  in  favor  of  the  claimant:  therefore  presumptions  are  against 
adverse  possession,  as  between  privies,  a  Boa.  &  Pul.  543,  If  a  lessee  of  two  tenants  in 
common  pay  the  whole  of  the  rent  to  one  after  notice  from  the  other  to  pay  them  each  a 
moiety,  the  tenant  in  common  who  gave  such  notice  may  distrein  for  his  share.  Har- 
rison V.  Omby,  5  T.  R.  346,     5  Bar,  &  Aid.  851. 

An  acUon  of  ejectment  is  maintainable  by  one  of  two  tenants  in  common  who  had 
agreed  to  divide  their  property,  if  after  such  agreement  the  defendant  who  held  under 
both  as  occupier  pay  rent  under  a  distress  to  sncb  co-tenant  alone;  and  it  is  no  defence 
to  such  action  that  the  deed  of  partition  between  the  co-tenants  had  not  been  executed. 
3  Moore,  ai^     Brod.  &  B.  11  S.  C;  and  see  5  Bar.  &  Aid.  851.— Chiwy. 

A  tenant  in  common  may  have  an  action  against  his  co-tenant  to  recover  rents  and 
profits  accruing  from  an  exclusive  occupation  by  the  co-tenant  Muldowney  V.  The 
Morris  &  Bsscx  R.  R.  Co.,  42  Hnn.  (N.  Y.)444,  449(1886}.  Dodge  v.  Page, 49  Vt.  137- 
140(1876). 
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applicable  to  tenants  in  common,  whose  interests  are  distinct,  and  whose  titles 
are  not  joint  but  several.  (74) 


(74)  The  rule  which  deterrnint 
•everally  is  foanded  upon  the  nattire  of  their  interest  in  the  matter  or  thing  n 
cause  of  action.  For  injuries  to  their  common  property,  as  trespass  qnare  clausum  fregit, 
or  a  naisance,  etc.,  or  the  recovery  of  any  thing  iti  which  they  have  a  common  right,  as 
for  rent  reserved  by  them,  or  waste  up>>n  a  lease  for  yean,  they  should  alt  be  parties  to 
the  action;  but  they  must  sue  severaU/  in  a  real  action  generally,  for  they  have  several 
titles.  Com.  Dig.  Abatement,  E.  lo.  Co,  LitL  197.  But  if  waste  be  committed  where 
there  is  no  lease  by  them  all,  the  action  by  one  alone  is  good.  1  Mod.  61.  But  one 
tenant  in  common  cannot  avow  alone  for  taking  cattle  damage  feasant,  but  he  ought  also 
to  make  cognizance  as  bailiff  of  his  companion.  1  Hen.  Bla.  386.  Sir  Wm.  Jones  Rep. 
153.— Chitty. 

By  the  3  &  4  W.  IV.  c.  27,  s.  is,  the  same  provision  is  made  with  respect  to  the  pos- 
session of  one  tenant  in  common  as  has  already  been  mentioned  with  respect  to  that  of 
a  ioint-tenant.  ArtU.p.  183,  n.;  and  seeas  tothe  constmction  of  this  clause  Doed.  Gal- 
ley V.  Taylorson,  3  Per.  &  Dav.  539.— Stewart. 

An  entry  or  poMCSsion  by  one  tenant  in  common  enares  tothe  benefitof  his  co-tenants, 
not  only  as  concerns  themselves,  but  as  concerns  strangers.  Caruthers  v.  Dunning.  3  B. 
&  R.  3SI.  There  may  be  cases,  however,  in  which  the  entry  or  possession  of  one  tenant 
in  common  may  amount  to  an  ouster,  so  as  to  give  him  on  the  one  hand  the  advantage  of 
an  adverse  holding,  and,  on  the  other  hand,  entitle  his  co-tenantto  treat  him  as  a  stranger 
and  trespasser.  What,  then,  amounts  to  such  an  ouster  ?  It  must  be  by  some  clear,  posi- 
tive, ana  unequivocal  act,  amountingto  an  open  denial  of  tbeir  right  and  putting  them  out 
of  the  seisin.  Such  ouster  will  not  be  presumed  merely  from  his  taking  the  rents  and 
|wol)ts,  (unless  after  the  lapse  of  a  very  great  length  of  time,)  but  must  be  proved  by  deci- 
sive acts  of  a  hostile  character.  Watson  v.  Gregg.  10  Watts,  aSg,  Mere  declarations  will 
not  answer  the  purpose.  Hall  v.  Matthias.  4  W.  &  S.  331.  A  mere  entry  by  one  co-heir 
into  the  land  of  his  ancestor,  claiming  it  all,  and  taking  the  rents  and  profits  for  twenty- 
one  jjears,  is  no  disseisin  of  the  other  heirs:  to  make  it  such,  there  must  be  some  plain,  ■ 
decisive,^nd  unequivocal  act  or  conduct  on  the  pert  of  the  heir  so  entering  amounting  to 
an  adverse  and  wrongful  possession  in  himself  and  disseisin  of  the  others.  Hart  v. 
Gregg,  10  Watts,  1S5.  Batton  v.  Hamilton,  1  W.  &  S.  394.  Uoyd  ^.  Gordon,  3  Har.  & 
McHen.  854.  Jackson  v.  Tibbitta,  9  Cowen,  141.  McCIung  v.  Ross,  5  Wheat  116. 
Where  land  is  devised  by  their  common  ancestor  to  several  persons  in  common,  and  one 
of  them  purchases  an  outstanding  or  adverse  title,  such  purchase  will  enure  to  the  com- 
mon benefit,  subject  to  a  ratable  contribution  to  the  eipcnse.  Van  Home  v.  Fords,  5 
Johns.  C.  R.  3S8.  Lee  v.  Pox,  6  Dana,  171.  Thurston  v.  Masterson,  9  Dana.  338,  One 
joint-tenant  or  tenant  in  common  cannot  erect  buildings  or  make  improjrcments  on  the 
common  proper^  without  the  consent  of  the  rest,  and  then  claim  to^hi^ld  until  reim- 
bursed a  proportion  of  tiie  moneys  expended;  npr  can  he  authorize  this  to  be  done  by  a 
third  person.  This  is  the  rule  at  law.  There  are,  however,  cases  in  whiHi  ati  owner  of 
land  standing  by  and  permitting  another  to  spend  his  money  in  imprdving  it  has  in 
equity  been  aeemed  a  delinquent,  and  has  been  compelled  to  surrender  bis  nght  on  re- 
ceiving compensation,  or  else  to  pay  for  the  impirovement.  But  in  these  cases  th^e  is 
always  some  ingredient  which  would  make  it  a  fraud  in  the  owner  of  the  land  to  inswt 
on  his  legal  right  Crest  v.  Jack,  ^  Watts.  238.  Green  v.  Putnam,  1  Barbour,  5ck>.  as 
between  tenants  in  common  or  joint-tenantn  of  a  house  or  mill  which  falls  into  deca^, 
and  the  one  is  willing  to  repair  but  the  other  is  not,  he  that  is  willing  shall  have  a  writ 
de  reparatione  faamda  [For  making  rnaii^J ;  and  the  writ  sailh  ad  repbrationem  el 
sustentationem  efusdem  domus  Unetur  [That  ;t  is  held  for  the  repairing  and  sustaining 
of  the  same  house];  whereby  it  appeareth,  as  Sir  Edward  Coke  saith,  that  owners  are-in 
that  case  bound  pro  bono  publitio  [For  the  public  good]  to  maintain  houses  and  mills 
which  are  for  Uie  use  and  habitation  of  men.  But  it  is  only  to  houses  and  mills  already 
erected  and  in  being  that  this  right  extends,  and  not  to  woodland  or  arable  lands;  for 
there  the  one  has  no  remedy  against  the  other  to  make  enclosure  or  reparation  for  the 
safeguard  of  the  wood  or  com.  Gregg  v.  Patterson.  9  W.  &  S.  197.— Shars wood. 
Rtaoad's  Estate,  ^  Rawle  438  (1833),  430,  41S.  Barbour  on  Parties  to  Actions  (3  ed,) 
p.  379.  Tenants  in  common  must  sue  severally  in  real  actions  generally,  as  in  ejectment, 
since  they  all  have  separate  titles.  De  Johnson  v.  Sepnlbeda,  5  Cal,  (Morris)  149  (1855). 
One  of  several  tenants  in  common  cannot  dispose  of  the  whole  property,  but  only  of  bis 
undivided  share.  He  possesses  the  whole  of  an  undivided  moiety  of  the  property,  and 
not  the  undivided  moiety  of  the  whole  property.  Powell  v.  Jones,  73  Ala.  (Shepherd) 
393.399(1883).  ... 

Any  tenant  in  common  may  maintain  an  action  against  a  trespasser  ana  recover  pos- 
Mssion  of  the  whole  esUte  beld  in  common.  TLe  Lytle  Creek  Water  Co.  v.  Perdew,  65 
C«L  (Cope)  453  (1884;. 
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Estates  in  common  can  only  be  dissolved  two  ways:  i.  By  uniting  all  tlie 
titles  and  interests  in  one  tenant,  by  purchase  or  otherwise;  which  brings  the 
whole  to  one  severalty:  2.  By  making  partitions  between  the  several  tenants 
in  common,  which  gives  them  all  respective  severalties.  For  indeed  tenan- 
cies in  common  differ  in  nothing  from  sole  estates  but  merely  in  the  blending 
and  unity  of  possession.  (75)  And  this  finishes  our  inquiries  with  respect  to 
the  nature  of  estates. 


CHAPTER  XIII. 
OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

Thk  foregoing  chapters  having  been  principally  employed  in  defining  the 
nature  of  things  real,  in  describing  the  tenures  by  which  they  may  be  holden, 
and  in  distinguishing  the  several  kinds  of  estate  or  interest  that  may  be  had 
therein;  I  now  come  to  consider,  lastly,  the  lilU  to  things  real,  with  the  man- 
ner of  acquiring  and  losing  it. 

A  title  is  thus  defined  by  Sir  Edward  Coke:  (a) — Titulus  est  jusla  atusa 
possidendi  id  quod  nostrum  est:(_  i )  or,  it  is  the  means  whereby  the  owner  of 
lands  hath  the  just  possession  of  his  property. (3) 

There  are  several  stages  or  degrees  requisite  to  form  a  complete  title  to 
lands  and  tenements.(3)     We  will  consider  them  in  a  progressive  order. 

I.  The  lowest  and  most  imperfect  degree  of  title  consists  in  the  mere  riaked 
possession,  or  actual  occupation  of  the  estate,  without  any  apparent  right,  or 
any  shadow  or  pretence  of  right,  to  hold  and  continue  such  possession.  (4) 
Tlus  may  happen,  when  one  man  invades  the  possession  of  another,  and  by 
force  or  surprise  turns  him  out  of  the  occupation  of  his  lands;  whtc^  is 
termed  a  disseisin,  being  a  deprivation  of  that  actual  seisin,  or  corporal  free- 
hold of  the  lands,  which  the  tenant  before  enjoyed.  Or  it  may  happen, 
♦196]  that  after  the  death  of  the  ancestor  and  before  the  entry  of  *the  hdr, 
or  after  the  death  of  a  particular  tenant  aqd  before  the  entry  of  him 
in  remainder  or  reversion,  a  stranger  may  contrive  to  get  possesion  of  the 
vacant  land,  and  hold  out  him  that  had  a  right  to  «iter.  In  all  which  cases, 
and  many  others  that  might  be  here  suggested,  the  wrongdoer  has  only  a 
mere  naked  possession,  which  the  rightful .  owner  taay  put  an  end  to,  by  a 
variety  of  legal  remedies,  as  will  more  fully  appear  in  the  third  book  of  tlwse 


'S)  Freeman  on  Cotenancy  and  Partition,  sec.  348. 
HA  title  is  the  just  right  of  possessing  that  which  isonrown.] 
!)  Funk  V,  Cresvrell,  5  Iowa,  6a,  76  ( 1857).     The  Law  of  Real  Property,  Boone,  sec. 
Donovan  v.  Pitcher,  53  Ala.  411,417  (1875).     Robertson  v.  Van  Cleave,  1*9  Ind. 


ai7,  23a  (1891).  Leary  v.  Durham,  4  Georgia,  593,  604  (1848).  Marshall  v.  Shafter.  3*. 
Cal.  176,  194  (1867),  Atrington  v.  Liscomb,  34  Cal.  365,  385  (i868).  Pannill  v.  Colea, 
81  Va.  380,  383  (1886).     1  Barbour's  Rights  of  Pers,  and  Prop.  550.    Watennan  on  the 


Spec.  Perf,  of  Contracts,  p.  541. 

(3I  The  Law  of  Real  Property,  Boone,  sec.  346, 

(4)  Pennsylvania  p.  Robinson,  I  Addison  (Pa.)  15(1791),  Mallet  v.  Uncle  Sam  Gold 
and  Silver  Mining  Co.,  1  Nev.  188-100(1865), 

a  Min.  Insta.  447.  Medley  v.  Medley,  8r  Va.  365,  373  (1886).  Lillianskyoldt  v. 
Gross,  a  Utah,  293,  298(1881).  HUl  f.  Carter,  i  N.  J.  67,  89  {1837),  Redden  v.  Toffl, 
48  Kan.  303. 
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commentaries-Cs)  But  in  the  mean  time,  till  some  act  be  done  by  the  right- 
ful  owner  to  devest  this  possession  and  assert  his  title,  such  actual  possession 
is,  prima  facie,  evidence  of  a  legal  title  in  the  possessor;(6)  and  it  may,  by 
length  of  time,  and  negligence  of  him  who  hath  the  right,  by  degrees  ripen 
into  a  perfect  and  indefeasible  title.(7)  And,  at  all  events,  without  such 
actual  possession  no  title  can  be  completely  good.  (8) 

II.  The  next  step  to  a  good  and  perfect  title  is  the  right  of  possession,  which 
may  reside  in  one  man,  while  the  actual  possession  is  not  in  himself,  bat  in 
another.  For  if  a  man  be  disseised,  or  otherwise  kept  out  of  possession,  by 
any  of  the  means  before  mentioned,  though  the  actual  possession  be  lost,  yet 
he  has  still  remaining  in  him  the  right  of  possession;  and  may  exert  it 
whenever  he  thinks  proper,  by  entering  upon  the  disseisor,  and  turning  him 
out  of  that  occupancy  which  he  has  so  illegally  gained.  But  this  right  of 
possession  is  of  two  sorts:  an  apparent  right  of  possession,  which  may  be 
defeated  by  proving  a  better;  and  an  actual  right  of  possession,  which  will 
stand  the  test  against  all  opponents.  (9)  Thus  if  the  disseisor,  or  other 
wrongdoer,  dies  possessed  of  the  land  whereof  he  so  became  seised  by  his 
own  unlawful  act,  and  the  same  descends  to  his  heir;  ( 10)  now,  by  the  com- 
mon law  the  heir  hath  obtained  an  apparent  right,  though  the  actual  right  of 
possession  resides  in  the  person  disseised;  and  it  shall  not  be  lawful  for  the 
person  disseised  to  devest  this  apparent  right  by  mere  entry  or  other  act  of 
his  own,  but  only  by  an  action  at  law;{i)  for,  until  the  contrary  be  proved 
by  legal  demonstration,  the  law  will  rather  presume  the  right  to 
^reside  in  the  heir  whose  ancestor  died  seised,  than  in  one  who  has  [^197 
no  such  presumptive  evidence  to  urge  in  his  own  behalf.     Which 

(b)  Utt.  38  )  G. 


(sJHaiTis  V.  Bell,  loS.  &R.  39,43  (18J3). 

(6)  The  Law  of  Real  Property,  Boone,  sec.  146.  Hagmaa  v.  Jacksou,  i  Wendall,  501, 
504  (1838).  Brantly'a  Pen.  Prop.  sec.  140.  a  Piagrey  on  ELeal  Prop.  sec.  1158.  3 
Wash,  on  Real  Prop.  (5  ed.)  p.  134.  Sedgwick  and  Wait  on  Trial  of  Title  {3  ed.) 
ai6.  ■■'      ' 

(7)  In  general,  a  person  in  actual  possession  of  real  property  cannot  be  ousted,  unlcw  '. 
the  party  claiming  can  establish  some  well'fonnded  title;  for  i^.is  a  general  rule,  govern- 
ing 111  all  actions  of  ejectment,  {tbe  proper  proceeding  to  recover  possession  of  an  estate,) 
that  the  plaintiff  must  recover  on  the  stren^h  of  his  own  titW,  and  of  course  he  cannot 
in  genra^  found  his  claim  upon  the  insufficiency  of  the  defendant's,  (s  T.  R.  no,  n.  1. 

1  "Eaui.  146.  1 1  East,  488.  3  M.  &  S.  516; )  for  possession  gives  the  defendant  a  right 
against  every  person  vrbo  cannot  show  a  sufficient  title,  and  the  party  who  would  chang; 
the  possession  must  therefore  first  establish  a  legal  title.  Id.  ibid.  4  Burr.  2487.  3  T. 
R.  634.  7  T.  R.  47.  And  this  rule,  it  is  said,  [>reval1s  even  if  a  stranger  who  has  no 
color  of  title  should  evict  a  person  who  has  been  in  possession  short  of  twenty  years  bnt 
who  has  not  a  strict  legal  title,  a  T.  R.  749.  i  East,  246,  z  East,  469.  13  Ves.  Jr.  1 19. 
But,  according  to  Allan  v.  Rivin^on,  a  Sannd.  in,  a.,  and  4  Taunt.  548,  n.  a.,  a  prior 
occupancy  is  a  sufficient  title  against  a  wrongdoer;  but  it  is  observed  in  a  note  to  the 
first  case  that  this  is  contrary  to  the  general  use,  and  it  is  suggested  that  there  is  a  mis- 
take in  terms.  At  all  events,  a  person  who  is  let  into  possession  hy  a  landlord  cannot 
after  the  expiration  of  the  tenancy  put  the  plaintiff  to  prove  his  title  in  an  action  of 
qectroetit,  or  dispute  the  same,  a  Bla.  R.  1250.  7  T.  R.  488.  4  M.  &  S.  347.— Cnrrrv, 
Wilson  V.  Palmer,  18  Tex.  59a,  593,  and  cases  there  cited;  Tiedeman  on  Real  Prop. 
(aed.}p.  64a;  Woodforth  v,  Fulton,  1  Cal.  295,  308  (1850).  The  Law  of  Real  Prop, 
Boone,  sec.  246.  French  v.  Gray,  2  Conn.  9a,  97  (1816).  English  v.  Register,  7  Go. 
387,  391  (1849).     Robinson  V.  Cami)be11,  3  Wheat.  112,  229  ( 1818).     Doe  v.  West,  i  Ind. 


„  134  ( 1821).    2  Greenleaf  s  Cruise  on  Real  Prop.  tiT. 
8)Tlie'         ' '      --"-  ' 


%e  Law  of  Real  Property,  Boone,  aec.  346.     i  The  Law  of  Torts,  Hilliard  (3  ed.) 
p.  49P. 

(o)  Brown  on  the  law  of  Lim.  69.     The  Law  of  Real  Property,  Boone,  sec.  246.     Hay 
V.  The  Cohoes  Co.,  3  Barb.  (N.  Y.l  43,  49  ( 1S48}.     Newell  on  Ejectment,  page  3S0,  see 
10.     I  Barbour's  Rights  of  Pers.  and  Prop.  551. 
(lo)  Redden  v.  TeSt,  48  Kan.  302,  307  (1892). 
663 
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doctrine  in  some  measure  arose  from  the  principles  of  the  feodal  law,  which, 
after  feuds  became  hereditary,  much  favored  the  right  of  descent;  in  order 
that  there  might  be  a  person  always  upon  the  spot  to  perform  the  feodal 
duties  and  service5;(^)  and  therefore  when  a  feudatory  died  in  battle,  or 
otherwise,  it  presumed  always  that  his  children  were  entitled  to  the  feud, 
till  the  right  was  otherwise  determined  by  his  fellow-soldiers  and  fellow- 
tenants,  the  peers  of  the  feodal  court.  But  if  he,  who  has  the  actual  right 
of  possession,  puts  in  his  claim,  and  brings  his  action  within  a  reasonaUe 
time,  and  can  prove  by  what  unlawful  means  the  ancestor  became  seised,  he 
will  then  by  sentence  of  law  recover  that  possession,  to  which  he  had  sndi 
actual  right,  (it)  Yet,  if  he  omits  to  bring  this  his  possessory  action  within 
a  competent  time,  his  adversary  may  imperceptibly  gain  an  actual  right  of 
possession,  in  consequence  of  the  other's  negligence.  And  by  this,  and  cer- 
tain other  means,  the  party  kept  out  of  possession  may  have  nothing  left  in 
bim,  but  what  we  are  next  to  spealc  of;  viz. 

III.  The  mere  rig-hi  of  property,  ^^jus  proprietatis,  without  either  posses- 
sion or  even  the  right  of  possession.  This  is  frequently  spoken  of  in  our 
books  under  the  name  of  the  mere  right ,  jus  merum;  and  the  estate  of  the 
owner  is  in  such  cases,said  to  be  totally  devested,  and  put  to  a  right. {d)(^\7) 
A  person  in  this  situation  may  have  the  true  ultimate  property  of  the  lands 
in  himself:  but  by  the  intervention  of  certain  circumstances,  either  by  his 
own  negligence,  the  solemn  act  of  his  ancestor,  or  the  determination  of  a 
court  of  justice,  the  presumptive  evidence  of  that  right  is  strongly  in  Eavw 
of  his  antagonist;  who  has  thereby  obtained  the  a^olute  right  of  posses- 
sion.(13)  As,  in  the  first  place,  if  a  person  disseised,  or  turned  out  of 
possession  of  bis  estate,  neglects  to  pursue  his  remedy  within  the  time  limited 

by  law:  by  this  means  the  disseisor  or  his  heirs  gain  the  actual  right 
^198]     of  possession:  *for  the  law  presumes  that  either  he  had  a  good  right 

originally,  in  virtue  of  which  he  entered  on  the  lands  in  question, 
or  that  since  such  his  entry  he  has  procured  a  sufficient  title;  and,  therefore, 
after  so  long  an  acquiescence,  the  law  will  not  suffer  his  possession  to  be 
disturbed  without  inquiring  into  the  absolute  right  of  property.  Yet  still, 
if  tl»  person  disseised  or  his  heir  hath  the  true  right  of  property  remaining 
in  himself,  his  estate-  is  indeed  said  to  be  turned  into  a  mere  right;  but,  1^ 
pnSvi^g  such  his  better  right,  be  may  at  length  recover  the  lands.  (14) 
Again,  if  a  tenant  in  tail  discontinues  his  estate-tail,  by  alienating  the  lands 
to  a  stranger  in  fee,  and  dies;  here  the  issue  in  tail  hath  no  right  of  posses- 
sum,  independent  of.  the  right  of  property:  for  the  law  presumes  prima  fade 
that  the  ancestor  would  not  disinherit,  or  attempt  to  disinherit,  bis  heirs, 
unless  he  had  jx)wer  do  to  do;  and  therefore,  as  the  ancestor  had  in  himself 
the  right  of  possession,  and  has  transferred  the  same  to  a  stranger,  the  law 
will  not  permit  that  possession  now  to  be  disturbed,  unless  by  showing  the  abso- 
lute right  of  property  to  reside  in  another  person.  The  heir  therefore  in  this 
case  has  only  a  mere  right,  and  must  be  strictly  held  to  the  proof  of  it,  in 
order  to  recover  the  lands.  Lastly,  if  by  accident,  neglect,  or  otherwise, 
judgment  is  given  for  either  party  in  aay  possessory  action,  (that  is,  such 
wherein  the  right  of  possession   only,  and  not  that  of  property,  is  con- 

(e)  ailb.  Tea.  IS.  <<f)  Co.  Utt  S46. 

(11)  It  bu  ncently  been  enacted  that  no  deacent,  cast,  or  discontinuance  which  than 
have  happened  after  the  31st  day  of  December.  1833.  ahall  defeat  any  right  of  entry  fo* 
the  recovery  of  land.    3  &  4  W.  IV.  c.  17,  s.  39.— STSWART. 

(13)  [  Barbour's  Rights  of  Penons  &  Prop.  553.  The  I<aw  of  Real  Property,  BoOB^ 
aec.  346.    Arrinrton  v.  Liscom,  34  Cala.  365.  383  (1S68). 

(13)  Mason  v.  Walker.  14  Ue.  163.  166  (1837). 

(14)  Idem.,  14  Me.  163,  166  (1837). 
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tested, )  and  the  other  party  hath  indeed  in  himself  the  right  of  property,  this 
is  now  turned  to  a  mere  right;{i^')  and  upon  proof  thereof  in  a  subsequent 
action,  denominated  a  writ  of  right,  he  sh^  recover  his  seisin  of  the 
Iands.(i6)(i7) 

Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands,  he  thereby 
gains  a  m<re  naked  possession,  and  I  still  retain  the  right  0/  possession,  and 
rig^l  <^ properly.  If  the  disseisor  dies,  and  the  lands  descend  to  his  son,  the 
son  gains  an  apparent  right  of  possession;  but  I  still  retain  the  aciuol  right 
both  of  possession  and  property.  If  I  acquiesce  for  thirty  years,  without 
bringing  any  action  to  recover  possession  of  the  lands,  the  son  gains 
the  actual  right  of  possession,  and  I  retain  ^nothing  but  the  mere  [^199 
right  of  property.  (18)     And  even  this  right  of  property  will  feil,  or 

(15)  Seideis  ^^  Gile*,  141  Pa.  93,  94  (1891)-    Cobbey  on  Repkrin,  sec  37,  p.  iS. 

(16)  But  a  writ  or  right  is  now  abolkhed  by  the  3  &  4  W.  IV.  c.  37,  s.  3«;  and  by  the 
■ame  act  {&  a)  one  period  of  Itmitatioa  is  establisbed  for  all  lands  and  rents,  it  being 
enacted  tluit  after  the  31st  of  December,  1833,  no  person  shall  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
lime  at  which  the  ri^ht  to  make  such  entry  or  distress,  or  to  bring  sach  action,  shall  have 
first  accrued  to  some  person  through  whom  be  claims,  or  if  such  right  shall  not  have 
accmad  to  any  person  through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accraed  to  the  person  making  or  bringing  the  same.  Persons  under  the  disabtlitiea 
of  infancy,  lunacy,  coveiture,  or  beyond  Bess,  and  their  repreaentativea,  are  allowed  ten 
years  from  the  termination  of  their  disability  or  death,  (s.  16;)  but  no  entry,  action,  o( 
distress  shall  be  brought  beyond  forty  years  after  the  right  tS  action  accrued,  (s.  17,)— 
Stewart. 

(i^)The  effectofthestatutea&^W.  TV.c.  3713  todo  away  with  thiamnltipllcity  of  dis- 
tinctioos.  A  man  may  now  have  either  the  bare  possession  of  land  without  the  right  of 
property,  or  he  may  have  the  right  of  property  without  possession,  or  he  may  have  pos- 
session and  right  of  proper^  united.  The  atatute  which  baa  been  just  mentioned,  and 
which  was  passed  for  the  "  umitation  of  actions  and  suits  relating  to  real  property,  and 
for  simplifying  the  remedies  for  trying  rights  thereto,"  enacts  (a.  35)  that  at  the  determi- 
nation of  the  period  which  it  limits  for  making  an  entry,  or  a  aistress,  or  bringing  a 
fwarv  impedit,  (which  is  the  remedy  for  the  recovery  of  an  advowson, )  or  other  action  or 
suit,  the  right  and  title  of  the  person  who  might  within  the  time  limited  have  had  such 
remedies  lor  the  recovery  of  land,  rent,  or  advowsons,  skall  be  ex-tingutsked;  end  to 
recover  that  which  haa  ceased  to  have  any  existence,  no  remedy  can  remain.  In  this  point 
the  present  statute  differs  from  the  earlier  limitation  acts;  for  they  barred  the  remedies 
only,  without  destroying  the  right — EBKK. 

( 18)  The  term  is  now  twenty  years.  See  statute  of  3  and  4  Will.  IV.  c,  37,  i.  >.  Ad- 
vciae  possession  is  where  the  enjoyment  of  land,  or  such  estate  as  lies  in  grant,  under 
such  circuniBtaiices  as  inilicate  that  audi  enjoyment  has  been  commenced  and  continued 
under  an  asKrtion  or  color  of  right  on  the  part  of  the  possessor.  Inhabitants  of  Deer- 
field  V.  Delano,  I  Pick.  (N.  Y.T466.  Wallace  v.  Duffield.  a  S.  &  R.  527-  White  v. 
Cooper,  3  Pa.  13a.  French  f.  Pearce,  8  Conn.  44a  Hubbell  v.  Wheeler.i  Aik.  (VL)  364. 
Smith  V.  Burtis,  9  Johns.  (N.  Y.)  174.  18  Johns.  40,  U5.  Bradstreet  v.  Huntington,  S 
Pet  (U.  3.)  403.  Barbour  v.  Breckenridge,  4  Bibb.  (Ky.)  55?.  Metcalf  v.  Young,  43 
Ala-  643.  When  such  poascssion  has  been  actual.  Mauier  v.  Minister  of  Trinity  Church, 
3  S.  &  R.  (Pa.)  517.  Moore  f.  Houston,  3  S.  &  R.  193.  i  Wash.  C.  C.  478,  and  has 
been  adverse  for  twenty  years,  the  law  raises  the  presumption  of  a  grant.  Angell,  Wat. 
Conr.  85  et  seq.  But  this  presnmptian  arises  only  when  the  use  or  occupation  would 
otherwise  have  been  unlawful.  Tinkham  v.  Arnold,  3  Greenl.  (Me.)  ix>.  Jackson  v. 
Richnrds,  6  Cowen  (N.  Y.),  617.  Jackson  v.  Vermilyea,  6  Cowen  (N.  Y.)  677.  La 
Prombois  v.  Jackson,  8  Cowen  ( N.  Y. )  589.  Hall  v.  Powell,  4  a  &  R-  ( Pa. )  456,  The 
•dverse  possession  must  be  actual,  continued,  visible,  notorious,  distinct,  and  hostile. 


Bawk  V.  Senseman,  6  S.  &  R.  ( Pa. )  ai.  See  numerous  cases  in  note  to  Nnieau  v.  Doe, 
9  5m.  Lead.  Cases  5^7.  In  Davis  v.  Bowmar,  55  Miss.  671,  it  is  said  that  there  must  be 
a  claim  of  ownership;  but  see  Poulke  v.  Bond,  41  N.  J,  Law,  537.  Possession  is  not 
adverse  when  both  pariies  claim  ander  the  same  title.  Coke  Litt.  s.  396.  Nor  Is  it 
advene  when  the  possession  of  one  party  is  consistent  with  the  title  of  the  other.  8  East, 
348.  69  Mo.  117.  Nor  when  in  contemplation  of  law,  the  claimant  has  never  been  out 
of  possession,  i  Ld.  Raym.  339.  Nor  when  the  occupier  has  acknowledged  the  claim- 
ant's titles.  I  B.  &  P.  543-  ft  B.  &  C.  717.  3  Bonvier  Insts.,  n.  1193,  3194,  3351.  Bout. 
Law  Diet  vol.  I,  p.  138,  title  Adverse  Possession. 
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at  least  it  will  be  without  a  remedy,  unless  I  pursue  it  within  the  space  of 
sixty  years.  (19)  So  also  if  the  father  be  tenant  in  tail,  and  alienes  the  estate- 
tail  to  a  stranger  in  fee,  the  alienee  thereby  gains  the  right  0/ possession,  and 
the  son  hath  only  the  mere  right  or  right  0/  property.  And  hence  it  will 
ibllow,  that  one  man  may  have  the  possession,  another  the  right  a/"  possession, 
and  a  third  the  right  of  property.  {20')  For  if  a  tenant  in  tail  enfeoff  A.  iu 
fce-simple,  and  dies,  and  B.  disseises  A,;  now  B.  will  have  the  possession.  A, 
the  right  0/  possession,  and  the  issue  in  tail  the  right  of  property:  A.  may 
recover  the  possession  against  B. ;  and  afterwards  the  issue  in  tail  may  evict 
A.,  and  unite  in  himself  the  possession,  the  right  of  possession,  and  also  the 
right  of  property.     In  which  union  consists,(2i) 

IV.  A  complete  title  to  lands,  tenements,  and  hereditaments.  For  it  is  an 
ancient  maxim  of  the  Iaw,(f)  that  no  title  is  completely  good,  unless  the 
right  of  possession  be  joined  with  the  right  of  property;  which  right  is  then 
d^ominated  a  double  right,  yW  duplicatum,  or  droU  droit.(J'){22)  And 
when  to  this  double  right  the  actual  possession  is  also  united,  when  there  is, 
according  to  the  expression  of  Fleta,  (  g)  juris  et  seisina  amjujutio,  C23)  then, 
and  then  only,  is  the  title  completely  legal. (24)(35) 


CHAPTER  XIV. 
OF  TITLE  BY  DESCENT. 


The  several  gradations  and  stages,  requisite  to  form  a  complete  title  to  lands, 
tenements,  and  hereditaments,  having  been  briefly  stated  in  the  preceding 
chapter,  we  are  next  to  consider  the  several  manners,  in  which  this  complete 
title  (and  therein  principally  the  right  of  property)  may  be  reciprocally  lost 
and  acquired:  whereby  the  dominion  of  things  real  is  either  continued  or 
transferred  from  one  man  to  another.  And  here  we  must  6rst  of  all  observe, 
that  (as  gain  and  loss  are  terms  of  relation,  and  of  a  reciprocal  nature)  by 
whatever  method  one  man  gains  an  estate,  by  that  same  method  or  its  corre- 
lative some  other  man  has  lost  it.  As  where  the  heir  acquires  by  descent, 
the  ancestor  has  first  lost  or  abandoned  his  estate  by  his  death:  where  the 
lord  gains  land  by  escheat,  the  estate  of  the  tenant  is  first  of  all  lost  by  the 

(<)  HiTT.  t.  2,  c.  27.  (0)  £.8,0.  U,  1 5. 

(/)  Co.  LIU.  266.    BiMt  I.  M  t,  e.  6. 


right  of  possei 
Sected  by  the 
na,  by  wfaich  the  right  or  property  was  determined  aa  diadngnished  from  the 
right  of  possession.    See  page  ^  ante. 

!ii)  Robinson  v.  Campbell,  iiz,  330  (1818). 
sal  3  Wash,  Real  Prop,  (4  ed.)  page  4-.  . 
33)  [A  conjunctioQ  of  the  right  and  seisin.] 
14)  Taylor's  devisees  v.  Riehtmire,  S  Leigh.  (Va.)  468,  475  (1S36).     Shelton  v.  Alon, 
II  Conn.  139,  34S  (1836).    Speed  v.  Buford,  3  Bibb.  (Ky.)  57,   59  (1813}.    Ehle  v. 
Qoackenboss,  6  Hill  {N.  Y.)  537,  539  ( 1844).      The  Law  of  Real  Property,  Boone,  f«t 
346.     3  Waterman  on  Trespass,  sec  981.     I  Barbour's  Rights  of  Peis.  and  Prop.  551. 
(35)  The  mere  student  may  be  mi^ed  by  the  use  of  the  term  " actual  possession"  ill 
___._..  ...=.    ,. ™__  _._... , ...  _,  .^_  '-    -  ift  which  •  mwi 


through  this  chapter.    The  author  means  only  possession  of  the  freehol 
"    IT  have,  cither  b     "  '"  "         --.-..-.    -  -.<-  ...._....,. 

11.— COLSKIDGS. 


may  have,  cither  by  his  own  personal  occupation  or  that  of  his  lessee  for  yeart  or  at 
will.^  J-* — . — 
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nataral  or  legal  extinction  of  all  his  hereditary  blood:  where  a  man  gains  an 
interest  by  occupancy,  the  former  owner  has  previously  relinquished  his 
right  of  possession:  where  one  man  claims  by  prescription  or  immemorial 
usage,  another  man  has  either  parted  with  his  right  by  an  ancient  and  now 
forgotten  grant,  or  has  forfeited  it  by  the  supineness  or  neglect  of  himself 
and  his  ancestors  for  ages:  and  so,  in  case  of  forfeiture,  the  tenant  by  his  own 
misbehavior  or  neglect  has  renounced  his  interest  in  the  estate;  whereupon 
it  devolves  to  that  person  who  by  law  may  take  advantage  of  such 
default:  and,  in  alienation  by  common  assurances,  *the  two  consid-  [*20i 
erations  of  loss  and  acquisition  are  so  interwoven,  and  so  constantly 
contemplated  together,  that  we  never  hear  of  a  conveyance,  without  at  once 
receiving  the  ideas  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and  of  losing  00  the 
other,  a  title  to  estates  in  things  real,  are  reduced  by  our  law  to  two:  descent, 
where  the  title  is  vested  in  a  man  by  the  dngle  operation  of  law;  and  /ur- 
fAoff,  where  the  title  is  vested  in  him  by  his  own  actor  agreement. (a) (i) (2) 

<a)  Co.  LIIL  18. 

( i)  PnrdiB$e  in  law  is  used  in  contradistinction  to  descent,  and  is  an^  other  mode  of 
acquiring  real  property,  viz.,  by  a  man's  own  act  and  aereemettt,  by  devise,  and  by  eveiy 
spedcs  of  gift  or  granti  and,  as  the  land  taken  hy  purchase  has  very  different  inheritable 
ijnalities  from  that  taken  by  descent,  the  distinction  is  important.  See  post,  pages  241, 
343.— CHK19TU.N. 

The  principal  distinctions  between  these  modex  of  acquiring  estates  are  these: — i.  Tliat 
by  pnrchaae  tbc  eatate  acquires  a  new  inheritable  quality,  and  is  rendered  descendible  to 
mtiHaoA.  in  general  of  tbe  person  to  whom  it  is  limited  as  a  fend  of  indefinite  antiquity. 

3.  That  an  estate  acquireo  by  parcbase  will  not,  like  a  title  by  descent,  render  the 
owner  answerable  for  tbe  acts  of  his  ancestors.    Cni.  Dig.  title  zzz.  s.  4.    H.  Chit.  Desc 

4.  CoiB.  Dig.  Descent.  A,  B.  Bat  Abr.  Descent,  E.-^hitty. 
Allen  V.  Bland,  134  Ind.  78,  80  (1893).    Washburn  on  Real 

414,  sec.  36.    Hoyt  v.  Van  AUtyne,  15  Barb.  {N.  Y.)  56S,  571  (1855).  ' 

Profterty,  Boone,  sec  347,  363.  Titles  by  curtesy  and  in  dower,  arising  by  operation  of 
law  npon  the  death  of  the  wife  or  husband,  as  tbe  case  may  be,  seem  to  fall  properly 
under  the  head  of  title  by  descent  See  Co.  Litt.  18  b.  and  n.  106.  Chancellor  Kent 
then  quotes  an  authority  in  support  of  this  proposition  in  the  following  language:  "The 
learned  antbor  of  the  article  Alienage,  in  the  American  Law  Magnzine  for  October,  1843, 
has  referred  to  authorities  in  fiivor  of  the  proposition,  and  particularly  to  the  strong  case 
of  Pemberton  v.  Hicks,  i  Binny  i."  The  *' learned  author"  above  referred  to  is  the 
Hon.  George  W.  Biddle,  of  the  Philadelphia  bar.  See  IV.  Kent  Com.  374.  At  common 
law  an  eatate  taken  by  descent  subjects  tbe  heir  to  pay,  to  the  extent  of  the  value  of  the 
land,  all  the  debts  of  the  ancestor  due  by  any  contract  of  record  [e.  g.  a  judernent  or 
recognizance)  or  anycontract  of  specialty;  that  is  under  seal,  which  expressly  binds  tbe 
beira.  Alexander  v.  Boyd,  85  Va.  690.  699  (1889),  Piper  v.  Douglass,  3  Gatt  354. 
3  Min.  Insts.  451-3.  The  fact  that  tbe  grantee  w^  a  married  woman  at  the  time  the 
agreement  was  made  did  not  prevent  title  from  vesting  in  her  by  tbe  conveyance,  though 
encnntbered  with  a  condition.  Bortz  v.  Bortz,  48  Pa.  3S1,  387  (1864).  Patterson  v. 
Robinson,  1  Casey,  81.  Ramborger  v.  Ingrabam,  3  Wright,  146.  Black  f.  Galway,  13 
Harris,  18. 

(3)  It  is  a  rule,  that  where  the  heir  takes  any  thing  which  tnight  have  vested  in  the 
ancestor,  the  heir  shall  be  in  by  descent,  (i  Co.  98,  a.,  Moore,  140.  H.  Chit.  Desc.  51:)  but 
where  a  person  takes  an  estate  which  never  vested  or  attached,  or  might  have  vested  or 
attached,  in  tbe  ancestor,  he  shall  take  by  purchase:  as  if  a  son  buys  an  estate  and  takes 
a  conveyance  to  him  and  his  beira;  or  if  a  reniainder  be  limited  by  a  stranger  to  the 
right  heirs  of  A.,  who  has  no  estate  in  tbe  premises,  (for  the  remainder  might  otherwise 
have  been  attracted  to  tbe  particular  estate  of  A.  under  tbe  rule  in  Shelley's  case,  i  Co. 
104,)  this  will  be  an  estate  by  purchase.  Id,  4.  The  instances  of  persons  taking  by 
descent  may  be  classed  under  the  following  heads: — i.  Where  an  estate  devolves  in  a 
fegnlar  course  of  descent  from  father  to  son,  or  from  any  other  ancestor  to  his  heir  at 
law.  3.  Where  the  ancestor  by  any  ^ft  or  conveyance  takes  an  estate  of  freehold,  and 
in  the  same  conveyance  an  estate  is  limited,  either  mediately  or  immediately,  to  his  bdn 
in  fee  or  in  tail,  (the  estates  becoming  both  united  in  the  ancestor  under  the  rule  in 
Sbellej's  case).  I  Coke,  03.  i  Preston,  363.  3.  Where  an  ancestor  devises  his  eatateto 
hia  heir  at  law,  (the  heir  then  taking  by  his  preferable  title,  viz.,  by  descent).  Sannd.  % 
667 
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Descent,  or  hereditary  succession,  is  the  title  whereby  a  man  on  the  death 
of  his  ancestor  acquires  his  estate  by  right  of  representation,  as  his  heir  at 
law.(3)  An  heir  therefore  is  he  upon  whom  the  law  casts  the  estate  imme- 
diately on  the  death  of  the  ancestor:  and  an  estate,  so  descending  to  the 
heir,  is  in  law  called  the  inheritance.  (4) 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a  point  of 
the  highest  importance;  and  is  indeed  the  principal  object  of  the  laws  of  real 
property  in  England.  All  the  rules  relating  to  purchases,  whereby  the  legal 
course  of  descents  is  broken  and  altered,  perpetually  refer  to  this  settled  law 
of  inheritance,  as  a  datum  or  first  principle  universally  known,  and  upon 
which  their  subsequent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  to  a 
man  and  the  heirs  of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
stood without  a  previous  knowledge  of  the  law  of  descents  in  fee-simple. 
One  may  well  perceive  that  this  is  an  estate  confined  in  its  descent  to  such 
heirs  only  of  the  donee  as  have  sprung  or  shall  spring  from  bis  body;  but  who 
f  hose  heirs  are,  whether  all  his  children  both  male  and  female,  or  the  male  only, 
and  (among  the  males)  whether  the  eldest,  youngest,  or  other  son  alone,  or 
all  the  sons  tc^ther,  shall  be  his  heirs;  this  is  a  point  that  we  must  result 
back  to  the  standing  law  of  descents  in  fee-simple  to  be  informed  of. 
*203]  *In  order  therefore  to  treat  a  matter  of  this  uni\'ersal  consequence 
the  more  clearly,  I  shall  endeavor  to  lay  aside  such  matters  as  will 
only  tend  to  breed  embarrassment  and  confusion  in  our  inquiries,  and  shall 
confine  myself  entirely  to  this  one  object.  I  shall  therefore  decline  con- 
sidering at  present  who   are,  and  who  are   not,   capable  of  being  heirs; 

note  4.  4.  Where  an  ancestor,  b^  deed,  or  his  will,  limits  a  particular  estate  to  a  stranger, 
and  either  limits  over  the  remainder  (or,  more  properly  spealcing,  the  reTeraioii}  to  his 
right  heira,  or  leaves  the  same  undisposed  of.  See  H,  Chit.  Desc.  5-10.  See  fnrtber  aa 
to  wben  an  beir  takes  by  descent  or  purchase,  post,  141,  and  the  notes. 

Mr.  HarKTsve  |in  his  second  note  to  Co.  Lilt.  18,  b.)  observea  that,  instead  of  dis- 
tributing all  the  several  titles  to  land  under  the  heads  of  purchase  or  descent,  it  would 
be  more  accurate  to  say  that  the  title  to  land  is  either  by  purchase,  to  which  the  act  or 
agreement  of  the  partv  is  essential,  or  by  mere  act  of  law,  and  under  the  latter  to  con- 
sider, first  descent,  and  then  escheat,  and  such  other  title*  not  being  by  descent  as  yet, 
like  titles  by  descent,  accrue  by  mere  act  of  law. 

So  we  learn  from  lord  Cotce  (l  Inst,  z,  b. )  that  if  an  alien  purchases  lands  be  cannot 
hold  them;  the  kinK  is  entitled  to  them:  thoueh  in  such  case  the  king  plainly  takes 
neither  by  purchase  (according  to  Mr.  Hargrave  s  explanation)  nor  by  descent.  Again, 
( I  InsL  3,  b. )  lord  Coke  says,  "  A  purchase  is  when  one  cometh  to  lands  by  conveyance 
or  title;  and  disseisins,  abatements,  intrusions,  usurpations,  and  such  like  estntes  gained 
by  wrong,  are  not  purchases;"  and  it  in  equally  clear  they  are  not  acquisitions  by  descent 
And  (in  I  Inst.  18,  b. )  lord  Coke  gives  other  instances  of  titles  which,  in  strictness,  if  we 
admit  Mr.  Margrave's  explanation,  can  be  referred  neither  to  purchase  nor  descent,  as 
escheats  and  tenancy  by  the  curtesy  or  in  dower. 

The  division  made  by  Blackstone  seems  the  clearest  when  we  are  considering  the  law 
of  descents  alone. — Chitty. 

(3)  Yet,  though  the  landsarecast  on  the  heir  by  the  law  itself,  the  heir  has  not  ^/fWMM 
dominium,  or  full  and  completeownersfaip,  till  he  has  made  an  actual  corporal  entiy  into 
the  lands;  for  it  he  dies  before  entry  made,  kis  beir  shall  not  be  entitled  to  take  the  pos- 
session, but  the  heir  of  the  person  who  was  last  actually  seised.  It  is  not  therefore  only 
a  mere  right  to  enter,  but  the  actual  entry,  that  makes  a  man  complete  owner,  so  as  to 
transmit  the  inheritance  to  his  own  heirs,  noit  jus  sed  seisina  foot  tUpiletn  [Not  the 
right,  but  seisin  makes  the  stock,  i.  e.  the  source  of  decent  or  inheritance];  what  a  suffi- 
cient entry  and  seisin,  and  what  not;  Com.  Dig.  Descent,  C.  8,  9,  10;  and  eecfiosl,  p.  311, 
ao9,  717,  328.— Chitty, 

3  Pingrey  on  Real  Prop,  sec,  1128;  6  Lawson's  Property  Rights.  Remedies,  and  Prac- 
tice, p.  3i<A     Jackson  v.  Sanders.  2  Leigh,  109,  114  (1830).     Coke  Litt.  237,  a. 

(4)  Donohue's  Estate,  36  Cal.  328,  332  (1S6S).  Martindale's  lessees  v.  Troop,  3  Hd. 
244,  251  (1793)-  Freeman  w.  Allen,  17  Ohio  527,529(1867).  "  Of  the  ancestor,''^illips 
V.  Carpenter,  79  Iowa  6oo.  601  (189a).  Tiedeman  on  Real  Prop.  619.  Delay  v.  Chap- 
may.  3  Oreg.  45.5,  463  (1869).  McCarthy  v.  Marsh,  i  Selden  (N.  V.)  263,  276  (1851). 
Taylor's  Admis-  f.  Pickas,  64  Ind.  167,  I7t  (1878).  t  Barbour's  Rights  of  PclS.  and 
Prop.  331. 
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i^serving  that  for  the  diapter  of  escheats.  I  shall  also  pass  over  the  frequent 
division  of  descents  into  those  by  custom,  statute,  and  common  law:  for 
descents  by  particular  custom,  as  to  all  the  sons  in  gavelkind,  and  to  the 
youngest  in  borough  English,  have  already  been  often(^)  hinted  at,  and  may 
also  be  incidentally  touched  upon  again,  but  will  not  make  a  separate  con- 
sideration by  themselves,  in  a  system  so  general  as  the  present:  and  descents 
by  statute,  or  kea-tail  per /ormam  doni,{$)  in  pursuance  of  the  statute  of  West- 
minster the  second,  have  also  been  already(0  copiously  handled;  and  it  has 
been  seen  that  the  descent  in  tail  is  restrained  and  regulated  according  to  the 
words  of  the  original  donation,  and  does  not  entirely  pursue  the  common-law 
doctrine  of  inheritance;  which,  and  which  only,  it  will  now  be  our  business  to 
«plam. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and  the  several 
degrees  of  consanguinity,  it  will  be  previously  necessary  to  state,  as  briefly 
OS  possible,  the  true  notion  of  this  kindred  or  alliance  in  blood,  (rf) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  subjects  to 
be  "  vinculum  fiersonarum  ad  eodem  sHpite  desixndentium:"  the  connection 
or  relation  of  persons  descended  from  the  same  stock  or  common  ancestor. 
This  consanguinity  is  either  lineal  or  collateral.  (6) 

*LineaI  consanguinity  is  that  which  subsists  between  persons,  of  [^203 
whom  one  is  descended  in  a  direct  line  from  the  other,  as  between 
John  Stiles  (the  propositus  in  the  table  of  consanguinity)  and  his  father, 
grandfather,  great-grand&ther,  and  so  upwards  in  the  direct  ascending  line; 
or  brtween  John  Stiles  and  his  son,  grandson,  great-grandson,  and  so  down- 
wards in  the  direct  descending  line.  Kvery  generation,  in  this  lineal  direct 
consanguinity,  constitutes  a  diflerent  degree,  reckoning  either  upwards  or 
downwards:  the  father  of  John  Stiles  is  related  to  him  in  the  first  degree, 
and  so  likewise  is  his  son;  his  grandsire  and  grandson  in  the  second;  his 
great-grandsire  and  great-gr  andson  in  the  third.  This  is  the  only  natural 
way  of  reckoning  the  degrees  in  the  direct  line,  and  therefore  universally 
obtains,  as  well  in  the  civil(^)  and  canon(y)  as  in  the  common  law.(^) 

The  doctrine  of  lineal  consanguinity  is  sufficiently  plain  and  obvious;  but 
it  is  at  the  first  view  astonishing  to  consider  the  number  of  lineal  ancestors 
which  every  man  has,  within  no  very  great  number  of  degrees;  and  so  many 
different  bloods(^)  is  a  man  said  to  contain  in  his  veins  as  he  hath  lineal 
ancestors.  Of  these  be  hath  two  in  the  first  ascending  degree,  his  own 
parents;  he  hath  four  in  the  second,  the  parents  of  his  father  and  the  paients 
of  his  mother;  he  luth  eight  in  the  third,  die  parents  of  his  two  grandfathers 
and  two  grandmothers;  and,  by  the  same  rule  of  progression,  he  hath  an  hun- 
dred and  twoity-eight  in  Uie  seventh;  a  thousand  and  tn'enty-four  in  the 
tentb:  and  at  the  twentieth  degree,  or  the  distance  of  twenty  generations, 
every  man  hath  above  a  million  of  ancestors,  as  common  aritiimetic  will 
demonstrate. (i)(7)     This    lineal    consanguinity,   we    may    observe,   falls 

(»)  an  book  L  pp.  71, 76.    Book  IL  nx  SI 


OMuiuigulnl^ 
a  rtSbi  Hiprefai 


fuller  explviatlon  of  the  doctrine  of 

■ -• 'he  oongeqnenceB  romltlng  from       ,_ 

, of  [ta  nature,  eee  .In  Eueu  an      BrMoVe  nnmbeni,  but  ItpalpaMr 

CbfuOMiniMfv.     I«w  TnctK   Om.  ITSI,        IoIIovIiik  table  of  ■  Mcmetrlca.' 

'■  "~  wMcblbe  Ant  tern  tal.  and  tbe 

2:  or.  to  speak  mote  iDteUUIblji. 


5  [By  the  form  of  the  gift]. 
(6)  The  terms  kindred  and  « 


[nity  are  tued  by  Blackalone  synonymouilr.    Rec- 
1851).    3  Pinmy  on  Real  Prop,  aec.  1136.  Tiede- 
nReal  Prop,  (a  ed.)  sec.  665.    3  Wash.  onRealProp.  {5  ed.1  9.10.  The Lawof  Real 
Property,  Boone,  sec  365. 

(7)  Williamson  Per*.  Prop.  (4ed.)36>.    Goodeve's  Modem  Law  of  Real  Prop,  (t  ed.) 
315.    3  Wash,  on  Real  Prop.  (5  ed.)  p.  to. 
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♦204]     strictly  within   the  definition  of  vinculum   *personarum.  ah  eodem 

sHpite  descendenHum;{i)    since  lineal  relations  are  such  as  descend 

one  from  the  other,  and  bodi  of  course  from  the  same  common  ancestor. 

Collateral  kindred  answers  to  the  same  description:  collateral  relations 
agreeing  with  the  lineal  in  this,  that  they  descend  from  the  same  stock  or 
ancestor;  but  differing  in  this,  that  they  do  not  descend  one  from  the  other. 
Collateral  kinsmen  are  such  then  as  lineally  spring  from  one  and  the  same 
ancestor,  who  is  the  stirps,  or  rootj  the  stipes,  trunk,  or  common  stoc^,  from 
whence  these  rdations  are  branched  out.  (9)  As  if  John  Stiles  hath 
*305]  two  sons,  who  have  *each  a  numerous  issue;  both  these  issues  are 
lineally  descended  from  John  Stiles  as  their  common  ancestor;  and 
they  are  collateral  kinsmen  to  each  other,  because  they  are  all  descended 
from  this  common  ancestor,  and  all  have  a  portion  of  his  blood  in  their  veins, 
which  denominates  them  consanguineos. {lo) 

We  must  be  careful  to  remember,  that  the  very  being  of  collateral  consan- 
guinity consists  in  this  descent  from  one  and  the  same  common  ancestor. 
Thus  Titiusg,aA  his  brother  are  related;  why?  because  both  are  derived  from 
one  father:  Tilius  and  his  first  cousin  are  related;  why  ?  because  both 
descend  from  the  same  grand&ther;  and  his  second  cousin's  claim  to  consan- 
guinity is  this,  that  they  are  both  derived  from  one  and  the  same  great- 
grandfather. In  short,  as  many  ancestors  as  a  man  has,  so  many  commga 
stocks  he  has,  from  which  collateral  kinsmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors  belonging  to  ns 
all,  from  whom  the  whole  race  of  mankind  is  descended,  the  obvious  and 
undeniable  consequence  is,  that  all  men  are  in  some  degree  related  to  eadi 
other.  For  indeed,  if  we  only  suppose  each  couple  of  our  ancestors  to  have 
left,  one  with  another,  two  children;  and  each  of  those  children  on  an 
average  to  have  left  two  more,  (and,  without  such  a  supposition,  the  human 
species  must  be  daily  diminishing;)  we  shall  find  that  all  of  us  have  now 
subsisting  near  two  hundred  and  seventy  millions  of  kindred  in  the  fifteenth 
degree,  at  the  same  distance  from  the  several  common  ancestors  as  ourselves 
are;  besides  those  that  are  one  or  two  descents  nearer  to  or  farther  from  the 
common  stock,  who  may  amount  to  as  many  more.(^)  A.nd  if  this  calcula- 
tion should  appear  incompatible  with  the  number  of  inhabitants  on  the  earth, 
it  is  because,  by  intermarriages  amoug  the  several  descendants  from  the  same 

tbe  Dumber  ot  whom  [e  doubled  at  every  remore,  of  Biic«stan  at  half  th&t  number  of  dcgreca.  nog. 
berauso  each  of  our  Micealon  baa  bIbo  two  loune-  in  (IhB  number  of  ancestors  at  four  degrees)  li  th* 
■" re  of  biioWD.  Kiusre  of  1.— tbe  number  of  ancestore  at  two  iW  li 


Lbuai  Dtgrta.  Jfumber i^ Ancalort.       tbesquareof  16;  6S536,  of  2as 

1 2  anceetore  at  forty  r* 

3 4  lIMSftTe.  or  upwardi 


e  square  of  16;  6S536,  at  2X;  and  the  no 
iceslon  at  forty  deereea  would  be  tbe  aq 
.Ig&TS.  or  upwards  <H  a  million  mllUinw. 
Tbts  calculation  Ih  tlgbt  In  numben,   bnl  a 

of  whlcn 


founded  on  a  flilBe  mmMten,  aa  li  erldent  tt«B 
tberesulla.oneof  vhlcb  IitoglTeanun  a  gnaam 
number  of  anceMon  all  lliriDsat  tme  ttme  tluui  tba 
population  of  tbe  eaitb ;  anotber  would  be, 
ach  man  now  living,  Inetead  of  befns  de- 
4  from  Noab  aiid  bli  wife  alone,  mlgbt  claim 


t 612  ecended  from  Noab  aiidbli  wife  ai^ke,  mlgbt  cli 

10 1024  to  have  had  at  that  time  an  almost  lodeaoite  ntu>- 

II a04B  ber  of  relatives.     IntermarrtaiteB  amonR  relaUna 

12 «m  are  one  check  on  this  incredible  IncroK  ot  »li- 

18  .* 8192  Uvee.    This  Is  noticed  afterwards  by  Blackaume,  is 

M: 16384  toooHaleral  relative* 

15 S2TGg  ik}  This  will  swell  more  conalderably  than  tba 

IS estSe  former  caleulaUon :  for  here,  though  the  flnttent 

IT 131072  Is  but  1,  the  deuomlnitlor  Is  4 ;  that  la,  there  ii  sK 

18 262144  kinsman  (a  brother)  In  the  flrn  degree,  who — "■" 

IB 52(288  together  with  the  propofltu-   ••—  • —  -■ — 

» 1048576  from  the  flrst  couple  of  ai .  __ 

A  shorter  method  of  finding  tbe  number  of  ances-  other  d^ree  the  number  of  kindred  n 

tore  at  any  even  degree  1b  by  squaring  the  number  juadrtipfe  of  those  In  the  degree  which  Is 

(S)  [Tbe  connection  or  relation  of  persons  descended  from  the  same  stock  or 

onceator.]    3  Wash,  on  Real  Prop,  (s  ed.)  p.  10. 

i9)  The  Law  of  Real  Property,  Boone,  sec.  365. 
10)  [Relations.] 
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ancestor,  a  hundred  or  a  thousand  modes  of  consanguinity  may  he  consoli- 
dated in  one  person,  or  he  may  he  related  to  us  a  hundred  or  a  thousand 
different  ways. 

♦The  method  of  computing  these  degrees  in  the  canon  law,(/)     [*2o6 
which  our  law  has  adopted,(m)  is  as  follows:  we  begin  at  the  common 
ancestor  and  reckon  downwards;  and  in  whatsoever  degree  the  two  persons, 
or  the  most  remote  of  them,  is  distant  from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  related  to  each  other.{  1 1)(  12)     Thus,  Titius 
and  his  brother  are  related  in  the  first  *degree;  for  from  the  father     [*207 
to  each  of  them  is  counted  only  one;   Titius  and  his  nephew  are 
related  in  the  second  degree;  for  the  nephew  is  two  degrees  removed  from 
the  common  ancestor;  viz.,  bis  own  grandfather,  the  lather  of  Titius.     Or, 
(to  give  a  more  illustrious  instance  from  our  Bnglish  annals,)  king  Henry 

IS lOTSTtlSM 


„ Lt  the  nrfto  Id  which  ill  tho  de-  18 

■ceodants  Incraue  downmrdR  muat  be  donble  lo  19 II871M7S71W 

tbM  In  wblcb  the  uioeauiin  tncreue  upwards;  but  10 ZMXnVMU 

we  hare  aeen  that  the  niccHihi  Incieue  upwaidi  This  calcniuloii  may  aln  be  tormed  bj  a  ntoi* 

Id  >  dupUcste  rotto;  tbenfora  the  deaceiidanb  mun  eonipeiidloua[HM«>i,— vt«  ,  hf  aqoailDfttbe  cocplca, 

iDcreaaedownwaidilDadooble  duplicate;  that  la;  orbaUlhennmberoraDceMoTB.atan7glTflDd«Rim 

InaquadniplenilfD.  (12)  wbloh  Will  fumiih  na  With  the  numb^  of  kindred 

"--J—'  " ffumAo-  qf  Ktndni.  we  have  Id  the  Mine  iiegne  at  nual  dlrtanoe  with 

1  oonelies  tatm  the  common  Block,  beaidee  tboae  at 

4  UDsqual  dIManoea.   Thua.  Id  the  tenth  llnaal  d«inee 


In  a  quad  in 


the  nunbeT  of  anoerton  li  lUH :  Ita  hair,  o.  „ 
Goupjee.  amouDt  lo  612 :  the  Dumber  of  kindred  li 

the  tenth  ooUateial  debtee  a       -■-  ■"- ■ 

282144,  or  (he  iquare  of  512.    i 

the  trouble  to  recollect  the 

famllfea  within  our  own  knowledge,  and  obserre 
how  far  tbey  agree  wlUi  tbia  account.— tbat  Is, 
whether  on  an  averace  every  man  baa  not  one 
bmtheror  aMer,  fbur  Qret  cousins,  sixteen  second 
eouiins.  and  so  on,— we  shall  And  Ibal  tbe  present 
calculation  la  very  tar  frnm  being  orercbaried. 

(I)  DterOeL  4,  H  >  *^  9. 

(m)  Co.  UK.  IS. 


(ii)3  Wash,  on  Real  Prop.  {5  ed.)  p.  10.  Goodcrc's  Modem  Lawot  Real  Prop,  (i 
ed.)3i5.  The  People  *.  Irvin,  ai.  Wend.  {N.  V.)  ia8,  130  (1839)  and  cases  theredted.  a 
Piiigrey  on  Real  Property,  »ec.  1155,  1136.  The  Law  of  Real  Property,  Boone,  see. 
365.  By  the  rule  of  the  civil  law  which  bas  been  genendly  adopted  in  the  United  States, 
the  degrees  of  consanguinity  are  computed  "  by  adding  toKether  the  number  of  degrees 
there  are  between  each  of  the  two  peisons  whose  relationdiiu  is  to  be  ascertained  and 
the  common  ancestor."  1  Wa^  Real  Prop.  406.  The  civil  law  rule  of  computation  of 
degrees  of  Iclndred  ia  the  law  in  all  tbe  States  of  the  Union,  except  North  Carolina. 
Clayton  v.  Drake,  17  Ofaio  St.  367,  And  according  to  this  rule  brothers  ore  related  in  the 
second,  uncle  and  nepbew  in  the  third,  and  cousins  in  the  fourth  degree  of  kindred.  The 
Law  of  Real  Property,  Boone,  sec.  365. 

(la)  The  learned  judge's  reasoning  is  just  and  correct;  and  that  the  cotlateral  relations 
are  quadrupled  in  each  generation  maybe  thus  demonstrated.  As  we  arc  pupposed,  upon 
sn  average,  to  have  one  brother  or  sister,  tbe  two  children  by  the  father's  brotlier  or  Bister 
will  make  two  cousins,  and  the  mother's  brother  or  sister  will  produce  two  more,— in  all, 
four.  For  the  same  reason,  my  father  and  mother  must  each  have  bad  four  cousins, 
and  their  children  are  my  second  cousins:  so  I  have  eight  second  cousins  by  my 
tether,  and  eight  by  my  mother,— together,  sixteen.  And  thus,  again,  I  shall  have 
thirty-twothird  cousins  on  my  father's  side,  and  thirty-two  on  my  mother's,- in  all,  aiity- 
four.  Hence  it  follows  that  each  preceding  number  in  tbe  series  must  be  multiplied  by 
twice  two,  or  fijur. 

This  immense  increase  of  the  numbers  depends  upon  the  supposition  that  no  one 
marries  a  relation;  but  to  avoid  such  a  connection  it  will  very  soon  be  necessary  to 
leave  the  kingdom.  How  these  two  tables  of  consanguinity  may  be  reduced  by  the 
intermarriage  of  relations  will  appear  from  the  following  simple  case.  If  two  men  and 
two  women  were  put  upon  an  uninhabited  island,  and  became  two  married  couple,  if 
they  bad  only  two  children  each,  a  male  and  female,  who  respectively  intermarried  and 
in  uke  manner  prodnced  two  children,  who  are  thtis  continued  ad  infinitutn.  it  is  deal 
that  there  would  never  be  more  than  four  persons  in  each  generation;  and  if  the  pa- 
rents lived  to  see  their  great-grandchildren,  tbe  whole  number  would  never  be  more  than 
sixteen;  and  thus  the  flimilies  might  be  perpetuated  without  any  incestuous  connection. 
— Chkistiam. 

«73 


>v  Google 


207-208  OF  THE  RIGHTS  [Book  II 

the  Seventh,  who  slew  Richard  the  Third  in  the  battle  of  Bosworth,  was 
related  to  that  prince  in  the  fifth  degree.  Let  the  propositus  therefore  in 
the  table  of  consanguinity  represent  king  Richard  the  third,  and  the  class 
marked  (i)  king  Heniy  the  Seventh.  Now,  their  common  stock  or  ancestor 
was  king  Edward  the  Third,  the  abavus{\-^)  in  the  same  table:  from  him  to 
Edmond  duke  of  York,  the  (_i^)proavus,  is  one  degree;  to  Richard  earl  of 
Cambridge,  the  {i$)avus,  two;  to  Richard  duke  of  York,  the  palerX^^) 
three;  to  king  Richard  the  Third,  the  propositus,  four;  and  &om  king 
Edward  the  Third  to  John  of  Gant  (a)  is  one  degree;  to  John  earl  of  Somer- 
set, (b)  two;  to  John  duke  of  Somerset,  (c)  three;  to  Margaret  countess  of 
Richmond,  (b)  four;  to  king  Henry  the  Seventh,  (t)  five.  Which  last- 
mentioned  prince,  being  the  fexthest  removed  from  the  common  stock,  gives 
the  denomination  to  the  degree  of  kindred  in  the  canon  and  municipal  law. 
Though,  according  to  the  computation  of  the  civilians,  (who  count  upwards, 
&om  either  of  the  persons  related,  to  the  common  stock,  and  then  down- 
wards again  to  the  other,  reckoning  a  degree  for  each  person  both  ascending 
and  descending. )(i7)  these  two  princes  were  related  in  the  ninth  degree,  for 
from  Richard  the  Third  to  Richard  duke  of  York  is  one  degree;  to  Richard 
earl  of  Cambridge,  two;  to  Edmond  duke  of  York,  three;  to  king  Edward 
the  Third,  the  common  ancestor,  four;  to  John  of  Gant,  five;  to  John  earl 
of  Somerset,  six;  to  John  duke  of  Somerset,  seven;  to  Margaret  countess  of 

Richmond,  eight;  to  king  Henry  the  Seventh,  nine.  Cm)(i8) 
*2o8]         *The  nature  and  degrees  of  kindred  being  thus  in  some  measure 

explained,  I  shall  next  proceed  to  lay  down  a  series  of  rules  or  canons 
of  inheritance,  according  to  which,  estates  are  transmitted  from  the  ancestor 
to  the  heir;  together  with  an  explanatory  comment,  remarking  their  original 
and  progress,  the  reasons  upon  which  they  are  founded,  and  in  some  cases 
their  agreement  with  the  laws  of  other  nations. 

I.  The  first  rule  is,  that  inheritances  shall  lineally  descend  to  the  issue  of 
the  person  who  last  died  actually  seised  in  infinitum;  but  shall  never  lineally 
ascend.  (19) 

{nl  Bee  tbetableofoonnnpilnltTUiDeied.  where-  drillMia  tod  the  aeTCnth  of  tbe  cuunlstB  InclnsiTtL 
In  kll  Uie  dCKreeH  «I  oollsteral  klDdred  loUiei>m-  — tbe  rormer  belDg  dliUiigvlibM  by  the  numenl 
pMfbu  are' computed  ao  (ai  u  the  tenth  of  the      letten,  tbe  IMterl^JJie  oonmuia  elphen. 

7. *"' ^~ 

( 13)  [Great  great  Kraodfather.]  t 

(14)  [Great  Errffadfather.]  ■    . 

(15)  [Grandfatlier.] 

(16)  [Father.] 

(17)  Smith  V.  Gainea,  35  N.J.  Bq.  65,  66  (1883).  I  Wms.  on  Biors.  (6  Am.  ed.)  431. 
Bingtaain  on  Descent,  399,  4  Kent  Com.  412. 

( 18)  The  difFerence  of  the  compntatioD  b; 
ahortlf  thus;  the  civilians  take  the  mim  of 
ancestor;  the  c^onists  take  only  the  number  of  degrees  in  the  longest  line.  Hence, 
when  the  canon  law  prohibits  all  maniaeea  between  peraons  related  to  each  other  within 
the  seventh  degree,  Uiis  would  restrain  dl  marriages  within  the  fourteenth  degree  of  the 
civil  law.  In  the  1st  book,  495,  n.,  it  is  observed  that  all  marri^es  are  prohibited 
between  persons  who  are  related  to  each  other  within  Uie  third  degree,  accormng  to  the 
computation  of  tbe  civil  law.  This  affords  a  solution  to  the  vulgar  parodox,  that  first 
cousins  may  mairy  and  second  cousins  cannot  For  first  cousins  and  all  cousins  may 
marry  by  the  civil  law;  and  neither  first  nor  second  cousins  can  marry  by  the  canon  law. 
But  all  the  prohibitions  of  the  canon  law  might  have  b^n  dispensed  with.  It  is  said 
that  the  canon-taw  computation  has  been  adopted  by  the  law  of  England;  yet  I  do  not 
know  a  single  instance  in  which  we  have  occasion  to  refer  to  it.  But  the  civil-law 
computation  is  of  ^leat  importance  in  ascertaining  who  are  entitled  to  the  administra- 
tion, and  to  the  distributive  shares,  of  intestate  personal  property.    See  post,  504,  515. 

— CBRlsriAN. 

(i9)Lomaz  Digest,  vol  1,586.  Tiedeman  on  Real  Property  (a  ed.),  636.  The  Law 
of  Real  Property,  Boone,  sec.  373.  The  English  law  is  now  so  changed  that  the  beir 
must  be  of  the  last  person  entitled  to  the  estate  as  the  purchaser,  so  that  if  one  has  an 
estate  as  heir  from  one  who  purchased  it,  and  dies,  his  heir  does  not  inherit  the  estate 
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To  explain  the  more  dearly  both  this  and  the  subsequent  rules,  it  must 
first  be  observed,  that  by  law  no  inheritance  can  vest  nor  can  any  person  be 
the  actual  complete  heir  of  another,  till  the  ancestor  is  previously  dead. 
Nemo  esl  hares  vivenlis.  (20)  Before  that  time  the  person  who  is  next  in  the 
line  of  succession  is  called  an  keir  apparent,  or  heir  presumptive.  (2 1 )  Heirs 
apparent  are  such  whose  right  of  inheritance  is  indefeasible,  provided  they 
outUve  the  ancestor;  as  the  ddest  son  or  his  issue,  who  must  by  the  course 
of  the  common  law  be  heir  to  the  father  whenever  he  happens  to  die.  Heirs 
presumptive  are  such  who,  if  the  ancestor  should  die  immediately,  would  in 
the  present  circumstances  of  things  be  his  heirs;  but  whose  right  of  inherit- 
ance maybe  defeated  by  the  contingency  of  some  nearer  heir  being  Ix)ni;(22) 
as  a  brother,  or  nephew,  whose  presumptive  succession  may  be  destroyed  by 
the  birth  of  a  child;  or  a  daughter,  whose  present  hopes  may  be  hereafter 
cut  off  by  the  birth  of  a  son.  Nay,  even  if  the  estate  has  descended,  by  the 
death  of  the  owner,  to  such  brother,  or  nephew,  or  daughter,  in  the  former 
cases,  the  estate  shall  be  devested  and  taken  away  by  the  birth  of  a  posthu- 
mous child;  and,  in  the  latter,  it  shall  also  be  totally  devested  by  the  birth 
of  a  posthumous  son.(0)(33) 


unless  he  is  alsa  hdr  to  the  purchaser  from  whom  bis  itnmediate  ancestor  purchased  it. 
3  Wash,  on  Real  Prop.  (5  ed.)  p.  11.  Williams  on  Real  Prm,  (6  ed.J  p.  loo.  The 
change  above  set  ont  was  made  by  statute  3  and  4  Wll.  IV.  ch.  106,  Challis'  Law  of 
Real  Property  {>  ed. ),  110.  In  the  United  States  Uie  lineal  heirs  in  the  ascending  line 
will  take  in  preference  to  the  collateral  Icindred.  And  in  case  no  lineal  heirs  exist  in 
either  line,  tlin  the  estate  goes  to  the  collateral  kindred  in  the  nearest  relationship  to 
the  intestate.  In  New  Jersey,  the  rule  of  the  common  law  that  inheritances  shall  not 
lineally  ascend,  although  modified  so  as  to  let  in  the  father  and  to  some  extent  the 
mother,  has  not  been  abolished.  But  this  rule  is  abolished  in  all  the  other  States. 
3  Pingrey  on  Real  Prop,  sec  1135. 

(20]  [No  one  is  heir  to  the  living.]    Tiedeman  on  Real  Prop,  (aed.^p.  633. 

In  a  devise,  however,  if  lands  be  left  to  the  heir  of  M.,  it  may  be  good  as  desiptatio 
perstma  [Designation  of  persons],  and  be  may  take  in  the  lifetime  of  M.  Goodnght  d. 
Brooking  v.  White,  a  Bla.  loio.  There  is  also  an  exception  to  this  rale  in  the  case  of  the 
duchy  of  Cornwall,  which  vests  in  the  king's  first-born  son  by  beredilary  right  in  the  life- 
time of  his  father.  3  Bac.  Abr.  449.  8  Rep.  I.  Seld.  tit.  Hon.  ii.  5.  Thebtleof  duke  of 
Cornwall  and  the  inheritance  of  the  duchy  were  first  created  and  vested  in  Edward  the 
Black  Prince,  (who  was  the  first. duke  in  England  after  the  duke  of  Normandy,)  by  a  , 
grant  in  the  eleventh  year  of  the  reign  of  Edward  III.  (a.  d.  1337).  Tbisgranthas  been 
held  to  be  an  act  of  the  legislature,  or  a  charter  confirmed  by  parlianicnt,  and  is  conse-  . 
qaently  good,  though  it  alter  th«  established  course  of  descent,  which  the  king's  grant 
conid  not  do.  The  Prince's  case,  8  Rep.  i.  It  follows  that  the  king's  eldest  son,  being 
heir-apparent,  is  always  by  inheritance  duke  of  Cornwall,  without  a  new  creation.  \S. 
ib.  On  the  death  of  the  eldest  son,  the  second  or  eldest  surviving  son  takes  the  inher- 
itance,— a  peculiar  descent,  founded  on  the  legislative  grant  i  Ves.  194.  Collin's  Bar. 
i^  1  Bla.  Com,  334.  n.  10,  by  Mr.  Christian.  Butitseemsthat  asthedukeof  Cornwall 
must  be  not  only  the  eldest  son,  but  thetaeir-apparent,  the  second  surviving  son  would  not 
succeed  to  the  dukedom  ifhis  eldest  brother  left  issue,  who  would  be  heir^apparent;  but  it 
would  in  that  case  revert  to  the  crown.  Id.  n.  10.  Itappears  that  thedisabilitiesof  minor- 
ity do  not  hold  gainst  a  duke  of  Cornwall  with  respect  to  the  duchy  rights  and  posses- 
sions. ■  Id.  Chitty,  Jr.  Prerog.  404,  and  376,  and  n.  (h)  Bro.  Abr.  Prerog.  p.  133.  The 
general  rale  is,  that  till  a  prince  is  bora  the  king  is  seised  of  all  the  possessions,  (Com. 
Dig.  Roy,  9;)  but  when  born,  the  prince  is  immediately  seised  in  fee;  and  leases,  etc. 
m^e  by  the  king  may  be  determinea  by  the  prince,  and  be  may  have  a  scire  facias  for  that 
purpose.    See  Chitty,  Jr.'s  Prerog.  of  the  Crown,  p.  404.    H.  ChiL  Desc.  15.  n.— CHirrY. 

(31)  3  Pingrey  on  Real  Prop.  sec.  1139.  Goodeve's  Uodern  Law  of*  Real  Prop.  (3ed.) 
134.    The  Law  of  Real  Prop.  Boone,  sec.  373. 

(23)  Tones  v.  Fleming.  37  Hun.  {N.  Y.)  337,  syj  (1S85). 

(33)  But,  besides  the  case  ofa  posthumous  child,  iflandsoreg^iven  toason  wbodies,  leav- 
ing asisterhis  heir,  if  the  parents  have  at  anydistanceoftimeafterwardsanother  son,  this 
son  shall  devest  the  descent  upon  the  sister  and  take  the  estate  as  heir  to  his  brother. 
Co,  LitL  1 1.  Doct  and  Stud.  I  Dial,  c  7.  So  the  same  estate  may  be  frequently  devested 
bv  the  subseciuent  birth  of  a  nearer  presumptive  heir.  As  if  an  estate  is  given  to.anonly 
child,  who  dies,  it  may  descend  to  an  aunt,  who  may  be  stripped  of  it  by  an  after-bom 
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*209]  *Wt  must  also  remember,  that  no  person  can  be  properly  such  an 
ancestor,  as  that  an  inheritance  of  lands  or  tenements  can  be  derived 
from  him,  unless  he  hath  had  actual  seisin  of  such  lands,  either  by  his  own 
entry,  or  by  the  possession  of  his  own  or  his  ancestor's  lessee  for  years,  or 
by  receiving  rent  from  a  lessee  of  a  freehold:  (/)( 24)  or  onless  be  hath  bad 

(II)  Co.  LItL  IG. 

nncle,  on  whom  a  subsequent  sister  of  the  deceased  msy  enter,  snd  who  will  again  be 
deprived  of  the  estate  bj  the  birth  of  a  brother.  But  every  one  has  a  right  to  retain  the 
rents  and  profits  which  accrued  whilst  he  was  thus  legally  possessed  of  the  inheritance. 
Harg.  Co.  Xitt  11.    3  Wils.  536 —Christian. 

This  is  the  case  of  a  descent,  (see  H.  Chit  Desc.  194;)  but  where  a  posthumous  child 
takea  by  purchase,  he  is  entitled  not  only  to  the  estate  itself,  but  to  the  intermediate  profiu 
of  the  esUte  also.    M.  396,  aw.  398.— Chitty. 

(14)  Garland  v.  Harrison,  8  Leigh  (Va.)  368,  394  ( 1837).  Thompson  and  wife  c.  San- 
fotd,  13  Ga.  338,  340  (1853),     The  Law  of  Real  Property,  Boone,  sec.  ao;  and  471. 

It  seems  doubtful  whether  receiving  rent  reserved  on  a  freehold  lease  is  equivalent  tn 
cmpond  aeiBin  of  the  lands.  Upon  comparing  the  pateage  in  lord  Coke  cited  as  an 
mtnority  with  Ca  Litt.  33,  a.,  and  3  Rep.  43,  a.,  it  would  seem  that  his  opinion  was  in 
the  negative.  The  same  point  was  ruled  in  cases  cited  from  Hale's  MSS.  and  Mr.  J. 
Olyn's  MS.  Rep.  by  Mr.  Hargrave,  Co.  LitL  15,  a.,  n.  83;  and  in  Doe  v.  Keen,  7  T.  R. 
390,  lord  Kenjon  certainly  understauds  him  so  to  have  thought,  and  adopts  it  as  a  — '~ 


that,  to  give  such  aeisin,  rent  must  have  been  received  afler  Ihe  expiration  of  tbe  freehcdd 
lease.  In  Doe  v.  Wichelo,  8  T.  R.  313,  I  understand  him  to  lay  down  the  same  rule, 
though  there  is  some  little  ambiguity  of  expression. — Colsiiidoe. 


The  nature  of  the  seisin  which  a  person  acquires,  and  which  will  render  such  per- 
son an  ancestor,  to  whom  the  next  claimant  most  make  himself  heir,  depends  materially 
on  the  qnesdon  whether  the  estate  was  obtained  by  pnrchaae  or  by  descent 

Where  any  penon  aoqnires  hereditaments  by  pnrcnaae,  and  such  hereditaments  are  of 


a  corporeal  nature,  he  generally  at  the  same  time  alio  acquires  or  receives  tbe  coipon] 
■eirin  or  possession.  Watk.  Desc.  3.  Where  the  deed  of  purchase  or  instrument  b^ 
wUcta  sudi  hereditaments  are  conveyed  to  the  ancestor  is  founded  upon  feudal  princi- 
ple^ it  is  always  attended  with  actual  livery  of  seisin,  which  la  exactly  similar  to  the  in- 
vestiture of  the  feudal  law,  and  without  which  aucb  instniment  was  in  no  instance 
mfficienttotransferanestateoffreehold.  Co.Litt.48,a  poilp-iti.  Where  tbe  instrnment 
derives  itsesMUce  fromthestatutes  of  uses,  (37  Hen.  VIII.  c  10,)  the  eeslui  ^ue  use.  [He 
wbo  benefits  by  the  use]  is  clothed  with  tbe  actual  possession  of  the  lands  by  the  operation 
oif  the  act  And  in  case  of  a  devise  b]^  will  of  lands  to  a  man  in  fee.  wbo  dies  after  tne  devi- 
sor, the  freehold  or  interest  in  law  is  in  the  devisee  before  entry;  and,  on  his  death,  hisbeir 
may  and  will  take  by  descent.  Co,  Litt  ma.  i  Show.  7 1.  As  to  incorporeal  heredita- 
ments, and  as  to  reversions  and  remainders,  or  which,  when  expectant  on  an  estate  of  fice- 
hold,  there  can  be  nocorporal  seisin,  the  property,  whether  vested  in  possession,  or  only  in 
interest,  or  merely  contingent,  is  fixed  or  settled  in  tbe  purchaser  at  the  time  of  the  pnr- 
ctiaae,8oastorenaerthem transmisMbletobisbeirs.  Watk.  Desc. 9,  10.  Whether, however, 
the  hereditaments  t>e  of  a  corporeal  or  incorporeal  nature,  or  in  possesion  or  expectancy, 
the  purchaser,  on  the  purchase  being  completed  and  the  property  in  them  being  trans- 
ferred, becomes  immediately  the  root  or  stock  of  descent,  and  the  heFeditamentsl>ecome 
deacendiUe  to  bis  heirs.  Watk.  D.  4.  lu  tbe  instance  therefore  of  a  purchase,  the  ques- 
tion is  whether  such  property  was  legally  vested  or  fixed  in  tbe  purchaser,  so  as  that,  had 
he  lived,  he  might  nave  had  the  actual  possession  or  enjoyment  of  it;  and  he  may  in 
many  instances  transmit  it  to  his  heirs,  though  be  never  had  an  actual  seisin  of  it  him- 
self, and  even  where  be  never  had  any  kind  of  seisin  whatever;  for  it  is  a  rule  that  where 
tbe  heir  takes  any  thing  which  might  have  vested  in  the  ancestor,  the  heir  shall  be  in  by 
descent  i  Co.  yi,  a.  Moore,  140.  Thus,  in  the  case  of  a  fine  levied,  or  recovery  mu- 
)gb  the  party  d'    •    '  -' 

lationto  the  act  ot  the  an , __  —     _, .  .  __.   ,_^ 

b.,  106,  b.  Co.  Litt.  361,  b.  7Co.38,a.  Burr,  3786.  The  execution  of  the  writ  con- 
■ists  in  the  delivery  of  seisin  by  the  sheriff  to  the  demandant;  but  it  is  now  only  returned, 
and  never  (R^ul  executed,  s  "^^  R-  I79>  i^-  And  in  the  instance  of  an  exchange,  if 
both  parties  to  the  exchange  die  before  either  enters,  tbe  exchange  is  altogether  void; 
bnt  if  either  of  the  psrties  enters,  and  the  other  dies  before  entry,  bis  heir  may  enter,  and 
will  be  in  by  descent,  i  Co.  98,  a. 

But  where  a  person  takes  an  estate  bv  descent,  be  thereby  acquires  only  a  seisin  in  law 
of  the  estate  descending,  unless  the  estate  were,  on  the  death  ot  the  ancestor,  held  by 
anv  person  under  a  lease  for  years,  (though  otherwise  if  leased  for  an  estate  of  free- 
hold,) for  then  the  heir  has  not  merely  a  seinn  in  law,  but,  by  the  possession  of  sncb 
lessee  for  years,  acquires  a  seisin  or  poaaesaion  in  deed.    Co.  Litt.  tj,  a.    3  Atk.  469. 
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what  is  equi\-alent  to  corporal  .seisin  in  hereditaments  that  are  incorporeal; 
such  as  the  receipt  of  rent,  a  presentation  to  the  church  in  case  of  an  advow- 
son,(;)  and  the  like.  But  he  shall  not  be  accounted  an  ancestor,  who  hath 
had  only  a  bare  right  or  title  to  enter  or  be  otherwise  seised.  And  therefore 
all  the  cases  which  will  be  mentioned  in  the  present  chapter  are  upon  the 
sujqxMition  that  the  decetued  (whose  inheritance  is  now  claimed)  was  the  last 
person  aOually  seised  thereof.  For  the  law  requires  this  notoriety  of  posses- 
sion, as  evidence  that  the  ancestor  had  that  property  in  himself,  which  is 
now  to  be  transmitted  to  his  heirs.  Which  notoriety  bad  succeeded  in 
the  place  of  the  ancient  feodal  investiture,  whereby,  while  feuds  were  pre- 
carious, the  vassal  on  the  descent  of  lands  was  formerly  admitted  in  the 
lord's  court,  (as  is  still  the  practice  in  Scotland,)  and  there  received  his 
seisin,  to  the  nature  of  a  renewal  of  his  ancestor's  grant,  in  the  presence  of 
the  feodal  peers;  till  at  length,  when  the  right  of  succession  became  inde- 
feasible, an  entry  on  any  part  of  the  lands  within  the  county,  (which  if  dis- 
puted was  afterwards  to  be  tried  by  those  peers,)  or  other  notorious  possession, 
was  admitted  as  equivalent  to  the  formal  grant  of  seisin,  and  made  the  tenant 
capable  of  transmitting  his  estate  by  descent.  The  seisin  therefore  of  any 
person,  thus  understood,  makes  him  the  root  or  stock,  from  which  all  future 
inheritance  by  right  of  blood  must  be  derived:  which  is  very  briefly  ex- 
pressed in  this  maxim,  seisina  faeil  stipilem.{r){7$') 

*When  therefore  a  person  dies  so  seised,  the  inheritance  first  goes     [*2io 
to  his  issue:  as  if  there  be  Geoffrey,  John,  and  Matthew,  grand&ther, 
&ther,  and  son;  and  John  purchases  lands,  and  dies;  his  son  Matthew  shall 
succeed  him    as  heir,  and  not  the  grandfaUier  GeoSi^;  to  whom  the  land 
shall  never  ascend,  but  shall  rather  escheat  to  the  lord.(j)(26) 

This  rule,  so  far  as  it  is  affirmative  and  relates  to  lineal  descents,  is  almost 

Iq)  Co.  Utt.  11.  (J)  LItt. )  a. 

Uoore,  116,  Case  a7>.  Walk.  65.  n.  g.  This  seisin  in  law  alone  is  not  snSdent  to  nuks 
himanancestor,  but  in  order  to  make  himself  the  stock  or  root  of  descent,  the  fountain 
fitMU  which  the  hereditary  blood  of  future  claimatiW  must  be  derived,  and  so  enable 
him  to  turn  the  descent  and  render  the  hereditary  possessions  descendible  to  his  own 
heirs,  it  is  requisite  that  such  heir  who  thus  succeeds  to  the  estate  by  descent  should 
gain  au  actual  seisin  or  possession,  or  what  is  equivalent  thereto,  accordinK  to  the 
nature  and  quality  of  the  estate  descending.  Watk.  D.  36,  37,  57.  Ratcline's  case, 
3  Co.  37. 

This  actual  seisin  may  be  acquired  by  entry  into  the  lands  descended,  if  of  an  etitate 
in  possession, — which  is  the  usual  and  direct  mode  of  acquiring  it, — which  may  be  made 
by  the  heir  himself,  or  by  his  guardian,  [if  he  is  under  age,}  or  by  his  attorney,  or  even 
a  stranger  entering  on  his  behalf  So  also  the  heir  may  acquire  an  actual  sdsin  by 
granting  a  lease  for  years  or  at  will,  and  the  entry  of  such  his  lessee  under  the  lease,  and 
Uie  seian  in  law  cast  upon  him  by  the  law,  will  be  sufficient  to  enable  him  to  grant  inch 
lease.  Plowd.  87,  137,  142.  6  Com.  Dig.  "Seisin  "  (A.  3).  Bac.  Abr.  "Lease,"  I.  5.  3 
Stra.  1086.— Chftty. 

(35!  [Seisin  makes  the  atock.l  3  Pingiw  on  Real  Prop.  sec.  99^.  ii3»-  Good*ve*8 
Modem  Law  of  Real  Prop.  {3  ea.)  135.  Williams  on  Real  Prop.  (6  ed.)  p.  lol.  Leake's 
Digest,  vol.  I,  p.  60.     3  Greenleafs  Cruise  on  Real  Prop.  149. 

(36)  That  is,  tbe  father  shall  not  take  the  estate  as  heir  to  his  son  in  that  capacily:  yet, 
aa  a  father  or  mother  may  be  cousin  to  his  or  her  child,  he  or  she  may  inherit  to  him  as 
anch,  notwithstanding  the  relation  of  parent  Eastwood  v.  Winke,  3  P.  Wms.  613.  So 
if  a  son  purchase  lands  and  dies  without  issue,  his  uncle  shall  have  the  land  aa  heir,  and 
not  the  father,  though  the  father  is  nearer  of  blood,  (Litt  J  3;)  but  if  in  this  case  the 
tmde  acquires  actual  seisin  and  dies  without  issue  while  the  father  is  alive,  the  latter  may 
then  by  Uiis  circuity  have  the  land  as  heir  to  the  uncle,  though  not  as  beir  to  the  son,  for 
that  he  cometh  to  the  land  by  collateral  descent,  and  not  by  lineal  ascent.  Craig  de  Tur. 
Feud.  334.  Wright's  Ten.  1S2.  n.  (Z.I  So  under  a  hmitation  to  "the  next  of  blood  of 
A.,"  the  father  would  on  the  death  of  the  son  without  issue  take  in  exclusion  both  of  the 
brothers  and  nncle  of  A.  who  would  have  first  succeeded  under  the  usual  course  of  datcent 
as  beira  of  A. ;  for  a  father  is  nearer  in  proximity  of  blood  than  a  brother  or  an  nncle, 
(LitL  ]  3.  Co.  Litt.  10,  b.  II,  a.  3  Rep.  40,  b.  i  Ventr.  414.  Hale,  C.  L.  3x3;)  andthia 
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universally  adopted  by  all  nations;  and  it  seems  founded  on  a  principle  of 
natural  reason,  that  (whenever  a  right  of  property  transmissible  to  repre- 
sentatives is  admitted)  the  possessions  of  the  parents  should  go,  upon  their 
decease,  in  the  first  place  to  their  children,  as  those  to  whom  they  have  given 
being,  and  for  whom  they  are  therefore  bound  to  provide.  But  the  negative 
branch,  or  total  exclusion  of  parents  and  all  lineal  ancestors  from  succeeding 
to  the  inheritance  of  their  offspring,  is  peculiar  to  our  own  laws,  and  such 
as  have  been  deduced  from  the  same  original.  For,  by  the  Jewish  law,  on 
failure  of  issue,  the  father  succeeded  to  the  sou  in  exclusion  of  brethren, 
unless  one  of  them  married  the  widow  and  raised  up  seed  to  his  brother.  (/) 
And  by  the  laws  of  Rome,  in  the  first  place,  the  children  or  lineal  descend- 
ants, were  preferred;  and  on  failure  of  these,  the  father  and  mother  or  lineal 
ascendants  succeeded  together  with  the  brethren  and  sisters;(w)  though  by 
the  law  of  the  twelve  tables  the  mother  was  originally,  on  account  of  her  sex, 
excluded.(i')  Hence  this  rule  of  our  laws  has  been  censured  and  declaimed 
against  as  absurd,  and  derogating  from  the  maxims  of  equity  and  natural 
jastice.(a')  Vet  that  there  is  nothing  unjust  or  absurd  in  it,  but  that  on 
the  contrary  it  is  founded  upon  very  good  legal  reason,  may  appear  from 
considering  as  well  the  nature  of  the  rule  itself,  as  the  occasion  of  introdudi^ 

it  into  our  laws. 
*2 1 1]         *We  are  to  reflect,  in  the  first  place,  that  all  rules  of  succession  to 

estates  are  creatures  of  the  dvil  polity,  axiA  juris  posilivi  merely. (27) 
The  right  of  property,  which  is  gained  by  occupancy,  extends  naturally  no 
further  than  the  life  of  the  present  possessor:  after  which  the  land  by  the  law 
of  nature  would  ag^iu  become  common,  and  liable  to  be  seised  by  the  next 
occupant;  but  society,  to  prevent  the  mischiefs  that  might  ensue  from  a 
doctrine  so  productive  of  contention,  has  established  conveyances,  wills,  and 
successions;  whereby  the  property  originally  gained  by  possession  is  con- 
tinued and  transmitted  from  one  man  to  another,  according  to  the  rules 
which  each  state  has  respectively  thought  proper  to  prescribe.  There  is 
certainly  therefore  no  injustice  done  to  individuals,  whatever  be  the  path  of 
descent  marked  out  by  the  municipal  law. 

If  we  next  consider  the  time  and  occasion  of  introducing  this  rule  into 
our  law,  we  shall  find  it  to  have  been  grounded  upon  very  substantial  rea- 
sons. I  think  there  is  no  doubt  to  be  made,  but  that  it  was  introduced  at 
the  same  time  with,  and  in  consequence  of,  the  feodal  tenures.  For  it  was 
an  express  rule  of  the  feodal  law, (jr)  that  successionis  feudi  talis  estnaiura, 
quod  ascendenUs  non  sueceedunl,{2i')  and  therefore  the  same  maxim  obtains 
also  in  the  French  law  to  this  day.C.>')(29)  Our  Henry  the  First  indeed, 
among  other  restorations  of  the  old  Saxon  laws,  restored  the  right  of  succes- 
sion in  the  ascending  line:(^)  but  this  soon  fell  again  into  disuse;  for  so 

(1)  Beld.  ibnM«a>.£6rKQr.  c.  12.  OoTt  nrt  1,  }«). 

lu}  Ff-  sa,  IS.  I.    Nor.  lis,  117.  (i)  Ftad.  BO. 

(s)  iDiit.  S,  S,  1.  M  DomM,  p.  2.  r.  2.  t  Z.    MoliWsi.  L.  I.  B,  1,  <L  m 

(w>  CnUi.  de  jar.  feud.  /.  Z,  L  3,  j  Ufi.  Locke  on  (i)  LL.  Bm.  I.e.  TO. 


the  reason  why  the  father  ia  preferred  in  the  administration  of  the  goods  of  the  son 

^ore  any  other  relation,  except  hia  wife  and  children. — Chitty. 

(27)  [Of  positive  law.]     Nichol  v.  Dupree,  7  Yeq^er  (Tenn.)  415,  436  {1835).     McEin- 


(a8)  [The  nature  of  feudal  s^ 
inherit] 

(19)  This  is  now  altered;  and  where  a  party  dies  leaving  no  lineal  descendants,  nor 
brothera  or  sisters  or  lineal  descendants  irom  them,  the  inheritance  is  equally  divided 
between  the  two  ascending  lines.  The  nearest  in  degree  in  each  takes  one-half;  and  if 
there  are  more  than  one  in  the  same  d^[ree  the  moiety  of  that  line  is  divided  fier  capita 
[By  heada;  as  individuals;  share  ana  share  alike].  Code  Civil,  1.  3,  tit.  L  74&— 
COLSRiscB. 
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early  as  Glanvil's  time,  who  wrote  under  Henry  the  Second,  we  find  it  laid 
down  as  established  law,  (d)  that  karedilas  nunquam  asandi/:(y))  which  has 
remained  an  invariable  maxim  ever  since.  These  circumstances  evidently 
show  this  rule  to  be  of  feodal  original;  and  taken  in  that  light,  there 
aresome  arguments  in  its  favor,  besides  those  which  are  drawn  *merely  f*2i2 
from  the  reason  of  the  thing.  For  if  the  feud  of  which  the  son  died 
seised  was  ieaA\y  feudum  antiquum. {^i)  or  one  descended  to  him  from  his 
ancestors,  the  &ther  could  not  possibly  succeed  to  it,  because  it  must  have 
passed  him  in  the  course  of  descent,  before  it  could  come  to  the  son;  unless 
it  were/eudum  malemum,  (32)  or  one  descended  bam  his  mother,  and  then  for 
other  reasons  (which  will  appear  hereafter)  the  father  could  in  no  wise 
inherit  it.  And  it  it  vi^T^/eudum  novum, (^^)  or  one  newly  acquired  by  the 
son,  then  only  the  descendants  from  the  body  of  the  feudatory  himself  could 
succeed,  by  the  known  maxim  of  the  early  feodal  constitutions; (A)  which 
was  founded  as  well  upon  the  personal  merit  of  the  vassal,  which  might  be 
transmitted  to  his  children,  but  could  not  ascend  to  his  progenitors,  as  also 
upon  this  consideration  of  military  policy,  that  the  decrepit  grandsire  of  a 
vigorous  vassal  would  be  but  indifferently  qualiBed  to  succeed  him  in  his 
feodal  services.  Nay,  even  if  this  feudum  novum  were  held  by  the  son  ut 
feudum  antiquum, {^^')  or  with  all  the  qualities  annexed  to  a  feud  descended 
from  his  ancestors,  such  fend  must  in  all  respects  have  descended  as  if  it  had 
been  really  an  ancient  feud;  and  therefore  could  not  go  to  the  father  because 
if  it  had  been  an  aucient  feud  the  father  must  have  been  dead  before  it  could 
have  come  to  the  son.  Thus  whether  the  feud  was  strictly  novum,  or 
strictly  antiquum,  or  whether  it  was  novum  held  ul  antiquum,  in  none  of 
these  cases  the  father  could  possibly  succeed.  These  reasons,  drawn  from 
the  history  of  the  rule  itself,  seem  to  be  more  satisfactory  than  that  quaint 
one  of  Bracton,(<-)  adopted  by  Sir  Edward  Coke,((^)  which  regulates  the 
descent  of  lands  according  to  the  laws  of  gravitation.  (35) 

II.  A  second  general  rule  or  canon  is,  tl^t  the  male  issue  shall  be  admitted 
before  the  female.  (36) 

♦Thus  sons  shall  be  admitted  before  daughters;  or,  as  our  male  [*2i3 
lawgivers  have  somewhat  uncomplaisantly  expressed  it,  the  worthiest 
blo«l  shall  be  pre&rred.  (?)  As  if  John  Stiles  hath  two  sons,  Matthew  and 
Gilbert,  and  two  daughters,  Margaret  and  Chariotte,  and  dies;  first  Mat- 
thew, and  (in  case  of  his  death  without  issue)  then  Gilbert  shall  be  admitted 
to  the  succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable  to  the  law  of  suc- 
cession among  the  Jews,  (/)  and  also  among  the  states  of  Greece,  or  at  least 

(a)  £.  7.  c  I.  falling  downv&njg  to  m  nnl<bt  line,  ani  never 

JMl/hid.  20.  leucends.]    A  S,  c.  2e. 

\e)   DaemM  Saqw  tai,  qiuul  peBdemun  ^iM         (d)  1  luM.  11. 
eaaait  deormim  mja  tmai.  tl  mnfiKtin  irtaeenda.  It)  Hal.  H  C.  L.  ISA. 

[TbcrefoTe  Ibe  right  dacendB  like  a  beavy  welgbt         (/)  Numb,  c  zztIL 

iy>)  [The  inlieritaoce  never  ascends.] 
(311  [An  ancient  fee.l 
(tj)  [A  maternal  fee!] 
I33)  [A  new.fee.1 

(34)  [As  anaent  fee.] 

(35)  However  InKenions  and  satisfactory  these  reasons  may  appear,  there  is  little  con- 
nstency  in  the  api^ication  of  them;  Tor  if  the  father  does  not  succeed  to  the  estate  because 
it  must  be  presumed  that  it  has  passed  him  in  the  course  of  descent,  the  same  reason 
wonid  prevent  an  elder  brother  from  taking  an  estate  by  descent  from  lie  younger.  And 
if  it  does  not  pass  to  the  father,  lest  the  lord  should  have  been  attended  by  an  aged, 
decrepit  feudatory,  the  same  principle  wonld  be  Etill  stronger  to  exclude  the  father's  eldest 
brother  from  the  inheritance,  who  is  now  permitted  to  sncceed  to  his  nephew, — Chkis- 
TiATf.    3  Pollock  and  Maitland's  Hist,  of  Bng.  Law,  287, 

(36)  CballisLawof  Real  Property  (led.)  115.  The  Law  of  Real  Property,  Boone,  sec. 
273.     Williamajou  Real  Prop.  (6  ed.)  p.  loa.     3  Wash,  on  Real  Prop,  (s  ed.)  p.  U, 
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among  the  Atheiiiaii5;(^)  but  was  totally  unknown  to  the  laws  of  Rotne,(A)(37) 
(such  of  tbetn  I  mean  as  are  at  present  extant,)  wherein  brethren  and  sisters 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance.  I  shall  not 
here  enter  into  the  comparative  merit  of  the  Roman  and  the  other  constitu- 
tions in  this  particular,  nor  examine  into  the  greater  dignity  of  blood  in  the 
male  or  female  sex:  but  shall  only  observe,  that  our  present  preference  of 
males  to  females  seems  to  have  arisen  entirely  from  the  feodal  law.  For 
though  our  British  ancestors,  the  Welsh,  appear  to  have  given  a  prefia-ence 
to  males,(i)  yet  our  Danish  predecessors  (who  succeeded  them)  seem  to 
have  made  no  distinctioa  of  sexes,  but  to  have  admitted  all  the  children  at 
once  to  the  inheritance.  (^)  But  the  feodal  law  of  the  Saxons  on  the  conti- 
nent (which  was  probably  brought  over  hither,  and  first  altered  by  the  law 
of  Icing  Canute)  gives  an  evident  preference  of  the  male  to  the  female  sex. 
"  Pater  aut  mater  defuncti,  Jilio  non  filite  k^redilaUfn  relinqueni.  .... 
Qui  defunctus  non  filios  sed  filias  reliquerii,  ad  eas  omnis  kareditas  per- 
tineai."(J')(2^)  It  is  possible  therefore  that  this  preference  might  be  a  branch 
of  that  imperfect  system  of  feuds  which  obtained  here  before  the  conquest; 
especially  as  it  subsists  among  the  customs  of  gavelkind,  and  as,  in 
*2i4]  the  ^charter  or  laws  of  king  Henry  the  First,  it  is  not  (like  many 
Norman  innovations)  given  up,  but  rather  enforced,  (w)  The  true 
reason  of  preferring  the  males  must  be  deduced  from  feodal  principles;  for, 
by  the  genuine  and  original  policy  of  that  constitution,  no  female  could  ever 
succeed  to  a  proper  feud,(«)  inasmuch  as  they  were  incapable  of  performing 
those  military  services,  for  the  sake  of  which  that  system  was  established. (39) 
But  our  law  does  not  extend  to  a  total  exclusion  of  females,  as  the  Salic  law, 
and  others,  where  feuds  were  most  strictly  retained:  it  only  postpones  them 
to  males;  for  though  daughters  are  excluded  by  sons,  yet  they  succeed  before 
any  collateral  rdations;  our  law,  like  that  of  the  Saxon  feudists  before  men- 
tioned, thus  steering  a  middle  course  between  the  absolute  rejection  of  females 
and  the  putting  them  on  a  footing  with  males. 

Ill,  A  third  rule  or  canon  of  descent  is  this:  that  where  there  are  two  or 
more  males,  in  equal  degree,  the  eldest  only  shall  inherit;  but  the  females  all 
together.  (40) 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies;  Matthew  his  eldest  son  shall  alone  succeed 
to  his  estate,  in  exclusion  of  Gilbert  the  second  son  and  both  the  daughters; 
but,  if  both  the  sons  die  without  issue  before  the  father,  the  daughters  Mar- 
garet and  Charlotte  shall  both  inherit  the  estate  as  coparceners.  (0) 

This  right  of  primogeniture  in  males  seems  anciently  to  have  only  obtained 
among  the  Jews,  in  whose  constitution  the  eldest  son  had  a  double  portion 

(0)  Petit  LL.  Am.  I-  6.  L  «.  (I)  Tit.  7, 1}  1, 4. 

n)  InBtS,l.S.  (n)C.  70. 

(0  StaL  Walt.  11  Edw.  I.  (n)  1  Fiwl.  i. 

(t)  LL.  OniK.  c  68.  MUttiS.    Hi^,  H.  C  I.  3B«. 


(38)  ["The  father  or  mother  at  their  dealh  shall  leave  their  inheritance  to  thdiaon,  not 
to  their  daughter.  .  .  .  If  ■  man  at  his  death  leave  no  sods,  but  only  daugbten.lfaen  the 
whole  shall  belong  to  them."] 

(39)  Williama  on  Real  Prop.  {6  ed  )  p.  107. 

(40)  Cballis  Law  of  Real  Property,  2  ed.  315.  "And  even  where  according  to  local  cn>- 
tom,  as  was  the  case  with  lands  held  by  tenure  of  gavelkind,  the  law  of  primogeniture 
did  not  prevail,  the  sons  would  inherit  equally  to  the  excluaion  of  the  daugbterB  and  their 
descendanta.  But  neither  of  these  English  rules  has  ever  been  in  force  in  this  country, 
and  the  universal  rule  is  that  the  lineal  descendants  in  the  descending  aeriea  inherit 
equally,  no  distinction  being  made  between  males  and  females."  Tiedeman  on  Real 
Prop.  (3  ed.)  625.  Washburn  on  Real  Property,  5  ed  p  11.  The  Law  of  Real  Property, 
Boone,  mc.  173.  Williams  on  Real  Prop.  (6  ed.)  p.  laa.  a  Pingrcy  on  Real  Prop,  sec 
1133. 
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of  the  inheritance ;(/)  in  the  same  manner  as  with  us,  l^  the  laws  of  king 
Henry  the  First,  (j)  the  eldest  son  had  the  capital  fee  or  principal 
feud  of  his  father's  possessions,  and  no  other  pre-eminence;  and  *as  [*2I5 
the  eldest  daughter  had  afterwards  the  principal  mansion,  when  the 
estate  descended  in  coparcenary,  (r)  The  Greeks,  the  Romans,  the  Britons, 
the  Saxons,  and  even  originally  the  feudists,  divided  the  lands  equally;  some 
among  all  the  children  at  large,  some  among  the  males  only.  This  is  cer- 
tainly the  most  obvious  and  natural  way;  and  has  the  appearance,  at  least  in 
the  opinion  of  younger  brothers,  of  the  greatest  impartiality  and  justice. 
But  when  the  emperors  began  to  create  honorary  feuds,  or  titles  of  nobility, 
it  was  found  necessary  (in  order  to  preserve  their  dignity)  to  make  them 
impartible, (j)  or  (as  tiiey  styled  them)  /eitJa  individua ,(41)  and  in  conse- 
quence descendible  to  the  eldest  son  alone.  This  example  was  further  enforced 
by  the  inconveniences  that  attended  the  splitting  of  estates;  namely,  the 
division  of  military  services,  the  multitude  of  infant  tenants  incapable  of  per- 
forming any  duty,  the  consequential  weakening  of  the  strength  of  the  king- 
dom, and  the  inducing  younger  sons  to  take  up  with  the  business  and  idleness 
of  a  country  life,  instead  of  being  serviceable  to  themselves  and  the  public, 
by  engaging  in  mercantile,-  in  military,  in  civil,  or  in  ecclesiastical  employ- 
ments.(^)  These  reasons  occasioned  an  almost  total  change  in  the  method 
of  feodal  inheritances  abroad;  so  that  the  eldest  male  be^n  universally  to 
succeed  to  the  whole  of  the  lands  in  all  military  tenures:  and  in  this  condi- 
tion the  feodal  constitution  was  established  in  England  by  William  the  Con- 
queror. 

Yet  we  find  that  socage  estates  frequently  descended  to  all  the  sons  equally, 
so  lately  as  when  Glanvil(M)  wrote,  in  the  rejgn  of  Henry  the  Second;  and 
it  is  mentioned  in  the  MirrorCic)  as  a  part  of  our  ancient  constitution,  that 
knights'  fees  should  descend  to  the  eldest  son,  and  socage  fees  should  be 
partible  among  the  male  children.  However,  in  Henry  the  Third's  time  we 
find  by  Bracton(x)  that  socage  lands,  in  imitation  of  lands  in  chivalry,  had 
almost  entirely  Callen  into  the  right  of  succession  by  primogeniture, 
as  the  law  now  stands:  *except  in  Kent,  where  they  gloried  in  the  [*2i6 
preservation  of  their  ancient  gavelkind  tenure,  of  which  a  principal 
branch  was  a  joint  inheritance  of  all  the  sons;(^)  and  except  in  some  par* 
ticular  manors  and  townships,  where  their  local  customs  continued  the 
descent,  sometimes  to  all,  sometimes  to  the  youngest  son  only,  or  in  other 
more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the  ancient  law:  for 
'they  were  all  equally  incapable  of  performing  any  personal  service;  and 
therefore  one  main  reason  of  preferring  the  eldest  ceasing,  such  preference 
would  have  been  injurious  to  the  rest:  and  the  other  principal  purpose,  the 
prevention  of  the  'too  minute  subdivision  of  estates,  was  left  to  be  considered 
and  provided  for  by  the  lords,  who  bad  the  disposal  of  these  female  heiresses 
in  marriage.  However,  the  succession  by  primogeniture,  even  among  females, 
took  place  as  to  the  inheritance  of  the  crown;(2)  wherein  the  necessity  of  a 
sole  and  determinate  succession  is  as  great  in  the  one  sex  as  the  other.  And 
the  right  of  sole  succession,  though  not  of  primogeniture,  was  also  established 
with  respect  to  female  dignities  and  titles  of  honor.  For  if  a  man  holds  an 
earldom  to  him  and  the  heirs  of  his  body,  and  dies,  leaving  only  daughters; 

IP)  Seidell,  <U  lueeta.  Ebr.  c.  5.  (■)  L.^,c  S. 

g(  G  W.  M  CI,  18. 

r)  OlanTll,  1. 1.  c.  8.  Ix)  L.  S,  c.  ao,  SI. 

•>  1  Awt  U.  (v)  Bomner,  QsTelk.  1. 

0  Hitle.  B.  C.  L.  in.  it]  Cd.  UtL  tffi. 

(41)  [Indivlnble  feuds.] 
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the  eldest  shall  not  of  course  be  cottatess,  but  the  dignity  is  in  suspense  m 
abeyance  till  the  king  shall  declare  his  pleasure;  for  he,  being  the  fountain 
of  honor,  may  confer  it  on  which  of  them  he  pleases,  (a)  (42)  In  which  dis- 
position is  preserved  a  strong  trace  of  the  ancient  law  of  feuds,  before  the 
descent  by  primogeniture  even  among  the  males  was  established;  namely, 
that  the  lord  might  bestow  them  on  which  of  the  sons  he  thought  proper,— 
"  progressum  est  ut  adfilias  deveniret  in  quern  scilicet  dominus  hoc  veUet  benefi- 
cium  con/irmare.'\b'){^^) 

IV.  A  fourth  rule,  or  canon  of  descents,  is  this;  that  the  lineal 
"^^iii^     descendants,  in  infinitum,  of  any  person  deceased,  *shaU  represent 
their  ancestor;  that  is,  sluU  stand  in  the  same  place  as  the  person 
himself  would  have  done,  had  he  been  living.  (44) 

Thus  the  child,  grandchild,  or  great-grandchild  (either  male  or  female) 
of  the  eldest  son  succeeds  before  the  younger  son,  and  so  in  infinitum.  (c)(45) 
And  these  representatives  shall  take  neither  more  nor  less,  but  just  so  much 
as  their  principals  would  have  done.  As  if  there  be  two  sisters,  Margaret 
and  Charlotte;  and  Margaret  dies,  leaving  six  daughters;  and  then  John 
Stiles,  the  father  of  the  two  sisters,  dies  without  other  issue;  these  six  dtugh- 
ters  shall  take  among  them  exactly  the  same  as  their  mother  Margaret  would 
have  done,  had  she  been  living;  that  is,  a  moiety  of  the  lands  of  John  Stiles 
in  coparcenary:  so  that,  upon  partition  made,  if  the  land  be  divided  into 
twelve  parts,  thereof  Charlotte  the  surviving  sister  shall  have  six,  and  her 
six  nieces,  the  daughters  of  Margaret,  one  apiece. 

This  taking  by  representation  is  called  succession  in  stirpes,  according  to 
the  roots;  since  all  the  branches  inherit  the  same  share  that  their  root,  whom 
they  represent,  would  have  done.  (46)  And  in  this  manner  also  was  the 
Jewish  succession  directed;(i/)  but  the  Roman  somewhat  differed  from  it. 
In  the  descending  line  the  right  of  representation  continued  in  infinitum,  and 
the  inheritance  sUll  descended  in  stirpes:  as  if  one  of  three  daughters  died, 

(a)  Co.  Ult.  Its.  It)  Hale.  H.  C.  L.  23t,  SS7. 

m  1  AaoL  1.  t<0  Selden,  cfetuewM.  £Br.  c.  L 

(41)  The  km{(,  in  tbe  case  of  coparceners  of  a  title  of  honor,  may  direct  which  one  (tf 
them  and  b«r  issue  shall  bear  it;  and  if  the  issue  of  tbat  one  become  extinct,  it  wiU 
^ain  be  in  abeyance  if  tbeie  are  descendants  of  more  than  one  sister  remaining.  Bat 
upon  the  failure  of  the  issue  of  all  except  one,  the  descendant  of  tbat  one,  being  the  sole 
heir,  nil]  have  a  right  to  claim  and  to  assume  the  dignity.  There  are  instances  of  a  title, 
on  account  of  a  descent  to  females,  being  dormant  or  in  abeyance  for  many  centnries. 
Harg.  Co.  Litt.  165.  Lord  Coke  says  there  is  a  difference  in  an  office  of  honor  which  shall 
be  executed  by  tbe  husband  or  deputy  of  tbe  eldesL  lb.  Vet  when  the  office  of  fp^at 
chamberlain  bad  descended  to  two  msters,  coheiresses  of  the  duke  of  Ancaster,  one  tA 
whom  was  married  to  Peter  Burrell,  Esq..  tbe  judges  gave  it  aa  their  opinion  in  the  house 
of  lords  "  that  the  office  belongs  to  both  sisters:  that  the  husband  of  the  eldest  is  not  of 
right  entitled  to  execute  it;  and  that  both  sisters  may  execute  it  by  deputy  to  be  approved 
of  by  them,  such  deputy  not  being  of  a  degree  inferior  to  a  knight,  and  to  be  approved 
of  by  the  king."    lb.  et  Jonr.  Dom.  Proc.  May  as,  1781,— Christian. 

(43)  ["  It  was  customary  for  it  to  descend  to  the  sons,  that  is  to  him  on  whom  the  loid 
wished  to  settle  the  esUte."] 

(44)  "Such  representatives  take  inter  se  [Among  themselves],  in  the  order  and  in  tbe 
manner,  prescribed  by  the  rules  regulating  descent  among  Hneal  issue.  Therefore  there 
is  never  any  contest  between  (for  example)  several  males  coming  of  different  stocks  bat 
standing  all  in  tbe  same  degree  of  consanguinity  to  tbe  root  of  descent;  because  the 
eldest  stock  excludes  all  the  others,  as  representing  the  original  ancestor  with  whom 
tbe  stock  commences;  who,  if  he  had  been  living,  would  nave  excluded  all  the  te- 
Bpective  ancesloiB  of  the  younger  stocks."  Chaljis  Law  of  Real  Prop,  (ad  ed.)  p. 
ai6.  Wash,  on  Real  Prop.  (5  ed.)  p.  11.  Davis  v.  Rowe,  6  Va.  355,  411  (iSaS).  Thus 
by  the  civil  law,  as  well  as  by  the  general  American  law  of  descent  and  of  distribution, 
a  brother  and  a  nephew  took  per  stirpes,  but  nephews  alone  took  per  capita.  3  nngiej 
on  Real  Prop.  sec.  1136. 

(45)  [Indefinitely.! 

(46)  Doone  v.  Freeman,  45  Me.  (1858).    The  Law  of  Real  Property,  Boone,  sec.  171- 
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leaviag  ten  children,  and  then  the  father  died;  the  two  surviving  daughters 
had  each  one-third  of  his  effects,  and  the  ten  ^grandchildren  had  the  remain- 
ing third  divided  between  them.  And  so  among  collaterals,  if  any  person  of 
equal  degree  with  the  persons  represented  were  still  subsisting,  (as  if  the 
deceased  left  one  brother,  and  two  nephews  the  sons  of  another  brother,)  the 
succession  was  still  guided  by  the  roots:  but,  if  both  of  the  brethren  were 
dead  leaving  issue,  then  (I  af^rehend)  their  representatives  in  equal 
degree  became  themselves  principals,  *and  shared  the  inheritance  [*2i8 
per  capita,  that  is,  share  and  share  alike;  they  being  themselves  now 
the  next  in  degree  to  the  ancestor,  in  their  own  right,  and  not  by  right  of 
representation.  («)(47)  So,  if  the  next  heirs  of  TiHus  be  six  nieces,  three 
by  one  sister,  two  by  another,  and  one  by  a  third;  his  inheritance  by  the 
Roman  law  was  divided  into  six  parts,  and  one  given  to  each  of  the  nieces: 
whereas  the  law  of  England  in  this  case  would  still  divide  it  only  into  three 
parts,  and  distribute  it  per  stirpes,  thus:  one-third  to  the  three  children  who 
represent  one  sister,  another  third  to  the  two  who  represent  the  second,  and 
the  remaining  third  to  the  one  child  who  is  the  sole  representative  of  her 
mother.  (48) 

This  mode  of  representation  is  a  necessary  consequence  of  the  double  prefer- 
ence given  by  our  law,  first  to  the  male  issue,  and  next  to  the  first-bom  among 
the  males,  to  both  which  the  Roman  law  is  a  stranger.  For  if  all  the  children 
of  three  sisters  were  in  England  to  claim  per  capita,  m  their  own  right  as 
next  of  kin  to  the  ancestor,  without  any  respect  to  the  stocks  from  whence 
they  sprung,  and  those  children  were  partly  male  and  partly  female;  then 
the  ddest  male  among  them  would  exclude  not  only  his  own  brethren  and 
sisters,  but  all  the  issue  of  the  other  two  daughters;  or  else  the  law  in  this 
instance  must  be  inconsistent  with  itself,  and  depart  from  the  preference 
which  it  constantly  gives  to  the  males  and  the  first-bom  among  persons  in 
equal  degree.  Whereas,  by  dividing  the  inheritance  according  to  the  roots, 
or  stirpes,  the  rule  of  descent  is  kept  uniform  and  steady:  the  issue  of  the 
eldest  son  excludes  all  other  pretenders,  as  the  son  himself  (if  living)  would 
have  done;  but  the  issue  of  two  daughters  divide  the  inheritance  between 
them,  provided  their  mothers  (if  living)  would  have  done  the  same:  and 
among  these  several  issues,  or  representatives  of  the  respective  roots,  the 
same  preference  to  males  and  the  same  right  of  primogeniture  obtain  as  would 
have  obtained  at  the  first  among  the  roots  themselves,  the  sons  or  daughters 
of  the  deceased.(49)  And  if  a  man  hath  two  sons,  A.  and  B.,  and 
A.  dies  leaving  two  *sons,  and  then  the  grandfather  dies;  now  the  [*2i9 
eldest  son  of  A.  shall  succeed  to  the  whole  of  his  grandfather's  estate: 
and  if  A.  had  left  only  two  daughters,  they  should  have  succeeded  also  to 
equal  moieties  of  the  whole,  in  exclusion  of  B.  and  his  issue.  But  if  a  man 
hadi  only  three  daughters,  C,  D.,  and  B.;  and  C.  dies  leaving  two  sons,  D. 
leaving  two  daughters,  and  E.  leaving  a  daughter  and  a  son  who  is  younger 
than  his  sister:  here,  when  the  grandfather  dies,  the  eldest  son  of  C.  shall 
succeed  to  one-third,  in  exclusion  of  the  younger;  the  two  daughters  of  D. 
to  another  third  in  partnership;  and  the  son  of  E.  to  the  remaining  third,  in 
exclusion  of  his  elder  sister.  And  the  .same  right  of  representation,  guided 
and  restrained  by  the  same  rules  of  descent,  prevails  downwards  in  infin- 
tteTO.(5o) 

(e)  Not.  110.  C  E.     InM.  S,  t, «. 

(47)  3  Wash,  on  Real  Prop.  (5  ed.)  p.  jiS.    View  of  the  Civil  Law.  Browne,  317. 

(48)  Preston  v.  Cole,  64  N.  H.  459,  ifia  {1887).     Coi  v.  Cox,  44  Ind.  368,  373  (1873). 

(49)  Clement  v.  Couple,  1  Jones  Eq.  (N.  C. )  8a-ioi. 

(50)  This  right  transferred  by  representation  is  inGnite  and  unlimited  in  the  degrees 
of  those  that  descend  from  the  represented;  for  the  son,  the  grandson,  the  Kreat-grand- 
•Qn  woA,  BO  all  dovp^raida  m  infinituttt  [Indefinitely],  enjoy  the  same  privilege  of  rep- 
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Yet  this  right  does  not  appear  to  have  been  thoroughly  established  in  the 
time  of  Henry  the  Second,  when  Glanvil  wrote:  and  ^erefoTC,  in  the  title  to 
the  crown  especially,  we  find  freqnent  contests  between  the  younger  (but 
surviving)  brother  and  his  nephew  (being  the  son  and  representative  of  the 
elder  deceased)  in  regard  to  the  inheritance  of  their  common  ancestor:  for 
the  uncle  is  certainly  nearer  of  kin  to  the  common  stock,  by  one  degree,  than 
the  nephew;  though  the  nephew,  by  representing  his  fkther,  has  in  him  the 
right  of  primogeniture.  The  uncle  also  was  usually  better  able  to  perform 
the  services  of  the  fief;  and  besides  had  frequently  superior  interest  and 
strength  to  back  his  pretensions,  and  crash  the  right  of  his  nephew.  And 
even  to  this  day,  in  the  lower  Sasony,  proximity  of  blood  takes  place  of 
representative  primt^niture;  that  is,  the  younger  surviving  brother  ia 
admitted  to  the  inheritance  before  the  son  of  an  elder  deceased:  which  occa- 
sioned the  disputes  between  the  two  houses  of  Mecklenburg  Schwerin  and 
Strelitz  in  1692. C/)  Yet  Glanvil,  with  us,  even  in  the  twelfth  century, 
seems(5-)  to  declare  for  the  right  of  the  nephew  by  representation;  provided 
the  eldest  son  had  not  received  a  provision  in  lands  from  his  father, 
*33o]  or  (as  the  civil  law  would  call  it)  had  not  been  *foris-&miliated,  in 
his  lifetime.  King  John,  however,  who  kept  his  nephew  Arthur 
from  the  throne,  by  di^mting  this  right  of  representation,  did  all  in  hie 
power  to  abolish  it  throughout  therealm:(A)  but  in  the  time  of  his  son,  king 
Henry  the  Third,  we  find  the  rule  indisputably  settled  in  the  manner  we  have 
here  laid  it  down,(t')  and  so  it  has  continued  ever  since.  And  thus  much  for 
lineal  descents.(5i) 

V.  A  fifth  rule  is  that  on  foilure  of  lineal  descendants,  or  issue,  c^  the 
person  last  seised,  the  inheritance  shall  descend  to  his  collateral  relations, 
being  of  the  blood  of  the  first  purchaser;  subject  to  the  three  preceding 
rules.  (52) 

(/)Moa.  un.  HW.iiaaM. 

(tr)  L.  7.  c  s. 

resentatioii  m  those  from  whom  they  derive  their  pedigree  had.  Hale,  C.  L.  c  ti. 
And  from  hence  it  CoIIowb  that  the  nearest  relation  ia  not  alwajn  the  heir  at  law;  as  the 
next  coiuin  Jure  representationts  [Bj  riffht  of  repreBentation]  ia  preremd  to  the  next 
counin  Jurf  propiHquiUiiis  (By  right  of  relationship].  Co.  Litt.  10,  b.  Proximity  of 
blood,  therefore,  is  twofold,  either  positive  or  representative.  It  ia  positive  when  the 
parties  claim  in  their  own  individual  right,  as  between  the  second  and  third  son,  or 
between  the  uncle  and  grand-itncle.  It  is  representative  when  either  of  the  partiH 
claim  as  being  lineally  descended  from  another,  in  which  case  he  is  entitled  to  die 
degree  of  proximity  of  his  ancestor.  Thus,  the  grandson  of  the  elder  son  of  any 
person  proposed  is  entitled  before  the  second  son  of  such  person,  though  in  commaB 
(tcceptation  nearer  by  two  degrees;  and  this  principle  of  refwesentative  proximity  is  by 
the  law  of  England  so  peremptory  that  a  female  may  avail  herself  thereof  to  the  tcUl 
exclusion  of  a  male  claiming  in  his  own  right;  for  in  descents  in  fee-simple  the  daughter 
of  the  eldest  son  shall,  as  claiming  by  represeutation  of  her  father,  succMd  in  preference 
to  the  second  or  youngest  son.     See  3  Cru.  Dig.  378,  379. — Chittv. 

(51)  It  should  here  be  noticed,  that  though  it  is  necessary  that  a  person  who  would 
succeed  mtist  show  himself  to  be  of  the  blo^  of  the  first  purchaser,  yet,  whet«  the  per- 
sons who  inherit,  succeed  or  derive  title  to  the  inheritance  by  virtue  of  remote  and 
intermediate  descents  from  the  purchaser,  it  will  be  sufficient  if  they  are  related  by  half- 
blood  only  to  the  purchaser,  or  to  such  other  remote  and  intermediate  ancestors  who 
were  formerly  and  intermediately  seised  of  the  inheritance  in  the  regular  course  of 
descent  from  the  purchaser,  provided,  according  to  the  rule  which  follows,  they  are  the 
worthiest  le>;al  relatives  of  the  whole  blood  to  the  person  last  seised.  Rob.  Inh.  45.  For 
example,  aec  posl,  p.  ii&. — CaiTTV, 

(Sai  Rule  V.  has  been  changed  by  »  and  aj  Vict,  c.  35,  a.  i^  and  the  existing  rule  may 
be  slated  as  follows:  "  Hereditaments  descend  lineally  to  the  isaue  of  the  root  of  descent 
in  infinitum.  But  for  defect  of  such  issue,  the  nearest  lineal  ancestor  shall  be  hdrin 
preference  to  any  person  who  would  have  been  entitled  to  inherit,  eitber  by  tracing  his 
descent  through  such  ancestor,  or  in  consequence  of  there  being  no  descendant  of  such 
ancestor;  so  that  a  father  shall  be  preferrnl  to  a  brother  or  sister,  and  a  more  remote 
lineal  ancestor  to  any  of  his  issue  otner  than  a  nearer  lineal  ancestor  or  his  issn&     (Sec. 
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Thus  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to  John  Stiles  his 
son,  and  John  dies  seised  thereof  without  issue;  whoever  succeeds  to  this 
inheritance  must  be  of  the  blood  of  Geofirey,  the  first  purchaser  of  this 
family. (£)(53)  The  first  purchaser,  perquisitar,  is  he  who  first  acquired  the 
estate  to  his  family,  whether  the  same  was  transferred  to  him  by  sale  or  by 
gift,  or  by  any  other  method,  except  only  that  of  descent. 

This  is  a  n^e  almost  peculiar  to  our  own  laws,  and  those  of  a  similar 
original.  For  it  was  entirely  unknown  among  the  Jews,  Greeks,  and 
Romans:  none  of  whose  laws  looked  any  further  than  the  person  himself 
who  died  seised  of  the  estate;  but  assigned  him  an  heir,  without  considering 
by  what  title  be  gained  it,  or  from  what  ancestor  he  derived  it.  But  the  law 
of  Normandy(/)  agrees  with  our  law  in  this  respect:  nor  indeed  is  that 
agreement  to  be  wondered  at,  since  the  law  of  descents  in  both  is  of  feodal 
original;  and  this  rule  or  canon  cannot  otherwise  be  accounted  for  than  by 
recurring  to  feodal  principles. 

When  feuds  first  began  to  be  hereditary,  it  was  made  a  necessarj-  qualifica- 
tion of  the  heir,  who  would  succeed  to  a  feud,  that  he  should  be  of 
the  blood  of,  that  is,  lineally  de*scended  firom,  the  first  feudatory  or     [*22i 
purchaser.     In  consequence  whereof,  if  a  vassal  died  seised  of  a  feud 

(i)  Co.  Utt.  IZ  (I)  Or.  OnutiM.  C  Kk 

8  )  And  ever;  descent  from  a  brother  or  Bister  shall  be  traced  throngb  the  pareot  (aec 
5)."     Challis'  I.*w  of  Keal  Prop.  {2  ed.)  page  915. 

"  In  the  United  States  it  would  seem  ttiat  no  Buch  distinction  is  made  between  property 
Bcauired  by  piircha.se  and  by  descent,  unless  expressly  established  by  statute.  Id 
Inaiana,  Marvland,  Ohio,  Pennsylvania,  Rhode  Island  and  New  York,  statutes  provide 
that  ancestral  property  descends  to  kindred  of  the  blood  of  the  ancestral  pnrduser  in 
preference  to  other  kindred,  but  the  latter  inherit  if  there  be  no  heirs  of  the  ancestral 
purchasers'  blood."  Tiedeman  on  Real  Prop,  (a  ed.)  638.  a  Plngrey  on  Real  Prop, 
sec.  1137. 

If  there  be  no  lineal  descendants  and  no  lineal  heirs  in  the  ascending  line  or  no  statute 
pennitting  such  heirs  to  inherit,  the  estate  descends  to  the  collateral  kindred  in  the 
nearest  degree  of  relationship  to  the  deceased.  Tiedem^ui  on  Real  property  (»  ed.) 
p.  6a7. 

Campbell's  Appeal,  64  Conn.  177.  a8S  (1894)-  The  Law  of  Real  Property,  Boone,  sec. 
37a. 

Williamson  Real  Prop,  (tied.)  p.  105.    3  Wash,  on  Real  Prop,  (5  ed)p.  11. 

Rule  V.  has  now  generally  been  changed  by  statute,  and  the  lineal  heirs  in  the  ascend- 
ing series  will  take  in  preference  to  rollateial  kindred.  The  rule  is  established  by 
statute  in  Ala.;  Ark.;  Cal.;  Conn.;  Dakota;  Del.;  Fla.;  Ga.;  111.;  Ind.;  Iowa;  Kan.;  Ky.; 
La.;  Me.;  Mass.;  Md.;  Mich.;  Minn.;  Hiss.;  Mo.;  Neb.;  N.H.;N.  J.;  N.Y.;  Ohio;  Oregon; 
Penn.;  R.  L;S.  C;  Tex,;  Tenn.;  Vermont;  Va.;  Wis.     Tiedeman  on  Real  Prop,   (led,) 

B  c.  Job     .  _  ... 

The  admission  of  collateral  relations  of  the  blood  of  the  first  feudatory  was  the  last 
step  in  the  law  of  descent.  "Heirs,"  therefore,  as  at  first  used,  meant  the  issue  of 
the  tenant  or  vassal,  to  the  exclusion  of  all  collateral  relations,  but  by  the  time  of  Henry 
II..  collateral  kindred  had  been  admitted  aa  heiia,  and  if  a  donor  wished  to  confine  the 
intieritance  to  the  o^pring  of  the  donee  he  was  obliged  to  limit  it  expressly  to  him  and 
the  heirs  of  his  body,     i  Wash,  on  Real  Prop.  (5  ed-Tp.  99; 

(53)  To  be  of  the  blood  of  Geoffrey  is  either  to  be  inunedtately  descended  from  him,  or 
to  be  descended  from  the  iaine  ample  of  common  ancestors.  Two  persons  are  consan- 
guingi,  or  are  of  the  blood  (that  is,  whole  blood)  of  each  other,  who  are  descended  from 
the  same  two  ancestors. 

The  heir  and  anceslor  must  not  only  have  two  common  ancestors  with  the  original 
purchaser  of  the  estate,  bat  must  have  two  common  ancestors  with  each  other;  and 
therefore,  if  the  son  purchases  lands  and  dies  without  issue,  and  it  descends  to  any  heir 
on  the  part  of  the  father,  if  the  line  of  the  father  should  afterwards  become  extinct,  it 
cannot  pass  to  the  line  of  the  mother.  Hale's  Hist  C.  L.  346.  49  E.  Ill,  11.  And  for 
the  same  reason,  if  it  should  descend  to  the  line  of  any  female,  it  can  never  afterward*, 
upon  failure  of  that  line,  be  transmitted  to  the  line  of  any  other  female;  for,  Bccarding 
to  the  next  rule.— viz..  the  sixth,— the  heir  of  the  person  last  seised  must  be  a  collateiai 
kinsman  of  the  whole  blood.— Cbkisti an. 


«  of  the  blood  of  an  ancestor  who  may  in  the  absence  of  other  and  nearer  heirs 
take  by  descent  from  that  ancestor.    Dean  v.  Jones,  3  N.  T.  340.  346  (iSa6). 
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of  his  own  acquimig,  or  feudutn  novum,  it  could  not  descend  to  any  but  his 
own  offepring;  no,  not  even  to  his  brother,  because  he  was  not  descended, 
nor  derived  his  blood,  from  first  acquirer.  But  if  it  was  feudum  anti- 
quum, that  is,  one  descended  to  the  vassal  from  his  ancestors,  then  his 
brother,  or  such  other  collateral  relation  as  was  descended  and  derived  his 
blood  from  the  first  feudatory,  might  succeed  to  such  inheritance.  To  this 
purpose  speaks  the  following  rule: — "frater  fralri,  sine  Ugitimo  karede 
dtfuncto,  in  beneficio  quod  eorum  patris  fuit  succedat:  sin  autem  unus  e  fratri- 
bus  a  domino  feudum  acceperit,  eo  defuncio  sine  UgiHmo  karede,  frater  ^us  in 
feudum  non  succedi/."{m)($n)  The  true  feodal  reason  for  which  rule  was 
this;  that  what  was  given  to  a  man,  for  his  personal  service  and  personal 
merit,  ought  not  to  descend  to  any  but  the  heirs  of  his  person.  And  there- 
fore, as  in  estates-tail,  {which  a  proper  feud  very  much  resembled,)  so  in 
the  feodal  donation,  "  nomen  haredis,  in  prima  invesfilura  expressum,  lantum 
ad  descendenles  ex  corpore  pfimi  vasalli  exlenditur;  et  non  ad  collateraies,  nisi 
ex  corpore  primi  vasalli  sive  slipitis  descendant;  "{n')^^^)  the  will  of  the 
donor,  or  original  lord,  (when  feuds  were  turned  from  life-estates  into  inher- 
itances,) not  being  to  make  them  absolutely  hereditary,  like  the  Roman 
allodium,  but  hereditar>' only  sub  modo;(^6)  not  hereditary  to  the  collateral 
relations,  or  lineal  ancestors,  or  husband,  or  wife,  of  the  feudatory,  but  to 
the  issue  descended  from  his  body  only. (57) 

However,  in  process  of  time,  when  the  feodal  rigor  was  in  part  abated,  a 
method  was  invented  to  let  in  the  collateral  relations  of  the  grantee  to  tiie 
inheritance,  by  granting  him  a  feudum  novum  to  hold  ut  feudum  anti- 
quum;{$Z)  that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from  his 
ancestors;  and  then  the  collateral  relations  were  admitted  to  succeed  even  in 
infinitum,  because  they  might  have  been  of  the  blood  of,  that  is, 
*222]  descended  from,  the  first  imaginary  purchaser. (59)  For  *since  it  is 
not  ascertained  in  such  general  grants,  whether  this  feud  shall  be 
held  ut  feudum  paiemum,  {60)  ot  feudum  aviium,  hui  ul  feudum  antiquum 
merely;  as  a  feud  of  indefinite  antiquity:  that  is,  since  it  is  not  ascertained 
from  which  of  the  ancestors  of  the  grantee  this  feud  shall  be  supposed  to  have 
descended;  the  law  will  not  ascertain  it,  but  will  suppose  anx  of  his  ancestors, 
pro  re  nata,(.6i')  to  have  been  the  first  purchaser:  and  therefore  it  admits  any 
of  his  collateral  kindred  (who  have  the  other  necessary  requisites)  to  the 
inheritance,  because  every  collateral  kinsman  must  be  descended  from  some 
one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this  kingdom,  for 
there  is  now  in  the  law  of  England  no  such  thing  as  a  grant  of  a  feudum  novum, 
to  be  held  ul  novum;  unless  in  the  case  of  a  fee-tail,  and  there  we  see  that  this 
rule  is  strictly  observed,  and  none  but  the  lineal  descendants  of  the  first 
donee  (or  pvu-chaaer)  are  admitted;  but  every  grant  of  lands  in  fee-simple  is 

(m)  1  Ftrud,  1,  j  1.  (n)  Cnlg.  1. 1,  L  9, 1 36. 


(54)  ["A  brother  ma;  succeed  to  his  brother  dying  without  a  lawful  beir,  in  the  estate 
which  was  their  father's;  but  if  one  of  the  brothers  shall  have  received  the  fee  from  bia 
lord,  and  ()ie  without  a  lawful  heir,  his  brother  does  not  succeed."] 

(55)  ["The  name  of  heir  expressed  in  the  first  invesliture  extends  only  to  the  descend- 
ants of  the  body  of  the  first  vassal  and  not  to  the  collateraU  unless  they  descend  from  tbB 
body  of  the  first  -vassal  or  stock. "] 

{56)  [In  a  particular  way.] 

(571  Leake's  Digest,  vol.  i,  p.  3a. 

(58)  [A  new  fee      .    .  as  an  ancient  fee.] 

isg)  3  Greenleaf 's  Cruise  on  Real  Prop.  156.     i  Lomaz  Digest,  5S9. 

i6o)  [As  a  paternal  fee.] 

(6l )  [From  the  thing  ascertained.] 
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with  us  afeudum  novum  to  be  held  ul  antiquum,  as  a  feud  whose  antiquity  is 
indefinite:  and  therefore  the  collateral  kincbred  of  the  grantee,  or  descendants 
from  any  of  his  lineal  ancestors,  by  whom  the  lands  might  have  possibly 
been  purchased,  are  capable  of  being  called  to  the  inheritance. 

Yet,  when  an  estate  hath  really  descended  in  a  course  of  inheritance  to  the 
person  last  seised,  the  strict  rule  of  the  feodal  law  is  still  observed;  and  none 
are  admitted  but  the  heirs  of  those  through  whom  the  inheritance  hath 
passed:  for  all  others  have  demonstrably  none  of  the  blood  of  the  first  pur- 
diaser  in  them,  and  therefore  shall  never  succeed.(62)  As,  if  lands  come  to 
John  Stiles  by  descent  from  his  mother  Lucy  Baker,  no  relation  of  his  father 
(as  such)  shall  ever  be  his  heir  of  these  lands;  and  vice  versa,  if  they  de- 
scended from  his  fJather  Geoffrey  Stiles,  uo  relation  of  his  mother  (as  such) 
shall  ever  be  admitted  thereto,  for  his  father's  kindred  have  none  of  his 
mother's  blood,  nor  have  his  mother's  relations  any  share  of  his  father's 
blood.  And  so,  if  the  estate  descended  from  his  father's  father, 
George  Stiles;  the  relations  of  *his  father's  mother,  Cedlia  Kempe,  [*223 
^all  for  the  same  reason  never  be  admitted,  but  only  those  of  his 
father's  father,(63)  This  is  also  the  rule  of  the  French  iaw,(o)  which  is 
derived  from  the  same  feodal  fountain. 

Here  we  may  observe,  that  so  far  as  the  feud  is  really  antiquum,  the  law 
traces  it  back,  and  will  not  suffer  any  to  inherit  but  the  blood  of  those 
ancestors  from  whom  the  feud  was  conveyed  to  the  late  proprietor.  But 
when,  through  length  of  time,  it  can  trace  it  no  farther;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it  from  his  father 
Walter  Stiles,  or  his  mother  Christian  Smith,  or  if  it  appear  that  his  grand&ther 
was  the  first  grantee,  and  so  took  it  (by  the  general  law)  as  a  feud  of  indefi- 
nite antiquity ;  in  either  of  these  cases  the  law  admits  the  descendants  of  any 
ancestor  of  George  Stiles,  either  paternal  or  maternal,  to  be  in  their  due 
order  the  heirs  to  John  Stiles  of  this  estate;  because  in  the  first  case  it  is 
really  uncertain,  and  in  the  second  case  it  is  supposed  to  be  uncertain, 
whether  the  grandfather  derived  his  title  from  the  part  of  his  father  or  his 
mother. 

This  then  is  the  great  and  general  principle  upon  which  the  law  of  collat- 
eral inheritances  depends;  that,  upon  failure  of  issue  in  the  last  proprietors 

(9)  DomM,  put  %  pr. 


(63)  It  will  sometimes  happen  that  two  estates  or  titles,  the  one  lenl  and  the  othet 
equitable,  will  descend  upOQ  the  same  person,  in  which  case  they  wnl  become  united, 
and  the  equitable  shall  follow  the  line  of  descent  through  which  the  legal  estate 
descended.  See  Goodright  d.  Alston  v.  Wells,  Doug.  771.  And  iu  the  late  case  of  Lane- 
\trf  V.  Sneyd,  ( i  Simons  &  Stu.  Rep.  45,)  where  an  infant  died  seised  of  an  equitable 
estate  descending  ex  parte  nuttemi  [On  the  mother's  side],  the  legal  estate  bein^  vested 
if  trustees,  his  incapacity  to  call  for  a  conveyance  of  the  legal  estate  (by  which  the 
course  of  descent  might  have  been  broken)  was  held  to  be  a  sufficient  reason  to  induce 
a  court  of  equity  to  consider  the  case  as  if  such  a  conveyance  had  actually  been  made,  it 
not  being,  according  to  the  terms  of  the  trust,  any  part  of  the  express  duty  of  the  trustees 
to  execute  such  conveyance. — Chitty. 

Mr.  Challia  in  his  book  on  Real  Property  (a  ed.)  at  pages  347  and  348,  criticises  the 
text  severely  and  questions  the  historical  allusions. 

Leake's  Dig.  of  the  Laws  of  Prop.  (3  ed.)  vol.  1,  p.  63. 

(63)  Hence  the  expression  heir  at  lam  must  always  be  used  with  a  reference  to  a 
specinc  estate;  for  if  an  only  child  has  taken  by  descent  an  estate  from  his  father  and 
another  from  his  mother,  upon  his  death  without  issue  these  estates  will  descend  to 
two  dt£Ferent  persona:  so  also,  if  his  two  grandfathera  and  two  grandmotheia  had  each 
an  estate,  nhich  descended  to  hia  father  and  mother,  whom  I  suppose  also  to  be  only 
children,  then,  as  before,  these  four  estates  will  descend  to  four  dtfierent  heiia.— Chris- 
tian. 

LeakcB  Digest  of  the  Lawsof  Fnqt.  (jed.)  vol.  I,  p.  61. 
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the  estate  sbalt  descend  to  the  blood  of  the  first  purchaser;  or,  that  it  shall 
result  back  to  the  heirs  of  the  body  of  that  ancestor  from  whom  it  either 
really  has,  or  is  supposed  by  fiction  of  law  to  have,  originally  descended; 
according  to  the  rule  laid  down  in  the  year-boot3,(/>  Pitzherbert,(7) 
Brook, (r)  and  Hale,(i)  "  that  he  who  would  have  been  heir  to  the  fether  of 
the  deceased ' '  (and,  of  course,  to  the  mother,  or  any  other  real  or  supposed 
purchasing  ancestor)  "shall  also  be  heir  to  the son;"(64)  a  maxim  that  will 
hold  universally,  except  in  the  case  of  a  brother  or  sister  of  the  half-blood, 
which  exception  (as  we  shall  see  hereafter)  depends  upon  very  special 
grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of  evidence, 
*224]    calculated  to  investigate  who  the  purchasing  ancestor  was;  which  *at 
feudis  vere  anliquis{6$)  has  in  process  of  time  been  forgotten,  and  is 
supposed  so  to  be  in  feuds  that  are  held  ui  antiquis. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral  heir  of  the  person 
last  seised  must  be  his  next  collateral  kinsman  of  the  whole  blood-i^b) 

First,  he  must  be  his  next  collateral  kinsman  either  personally  or  jure 
represenlalionis;(f>-j')  which  proximity  is  reckoned  according  to  the  canonical 
degrees  of  consanguinity  before  mentioned.  Therefore,  the  brother  being  in 
the  first  degree,  he  and  his  descendants  shall  exclude  the  uncle  and  his  issue, 
who  is  only  in  the  second.  And  herein  consists  the  true  reason  of  the 
different  methods  of  computing  the  degrees  of  consanguinity,  in  the  dvil 
law  on  the  one  hand,  and  in  the  canon  and  common  laws  on  the  other.  The 
civil  law  regards  consanguinity  principally  with  respect  to  successions,  and 
therein  very  naturally  considers  only  the  person  deceased,  to  whom  the 
relation  is  claimed:  it  therefore  counts  the  degrees  of  kindred  according  to 
the  number  of  persons  through  whom  the  claim  must  be  derived  from  him; 
and  makes  not  only  his  great-nephew  but  also  his  first-cousin  to  be  both 
related  to  him  in  the  fourth  degree;  because  there  are  three  persons  between 
him  and  each  of  them.  The  canon  law  regards  consanguinity  prindpolly 
with  a  view  to  prevent  incestuous  marriages  between  those  who  have  a  large 
portion  of  the  same  blood  running  in  their  respective  veins;  and  thereiOTe 
looks  up  to  the  author  of  that  blood,  or  the  common  ancestor,  reckoning  the 

(p)  H.  13  Bdw.  IV.  14.  (r)  Ibid.  18. 

Ig)  Abt.  L  dancnl.  1.  j({  H.  C.  L.  2<S. 


,  ,  Rule  Vt.  has  been  cbanged  by  aec.  Q  of  the  DcKcnt  Act  and  the  following  nuj  be 
■ubatituted:  "A  kinsman  of  the  root  of  descent  by  the  half  blood  U  entitled  to  inberit 
next  after  the  kinsman  in  the  same  degree  of  the  whole  blood  and  bia  iaane,  when  the 
common  ancestor  is  a  male  and  nest  aner  the  common  ancestor  where  anch  anceator 
ia  a  female;  so  that  the  brother  of  the  half  blood,  on  the  part  of  the  fiither,  wilt  inberit 
next  after  the  sistera  of,  the  whole  blood  on  the  part  of  the  father,  and  their  issue;  snd 
the  brother  of  the  half  blood  on  the  part  of  the  mother  will  inherit  next  after  the  mother." 
Cballis  Law  of  Seal  Property  {i  ed. )  p.  ai6  el  seq. 

The  Law  of  Real  Property,  Boone,  aec  271.  Williams  on  Real  Prop.  (5  ed.)  p.  107. 
Nicbol  V.  Dupree,  7  Yerger  (Tenn.)  415,  436(1835).  Eirkendate'a  ettate,  43  Wu.  167. 
174  (1877). 

Rule  VI.  has  been  abolished  in  most  of  the  SUtes  of  ttae  Union.  Stallwortta  v.  Stal- 
worth,  39  Ala.  76,  79  ( 1856).    4  Kent  Com.  404. 

"""'"  '"    ^y  kinsman  of  the  whole  blood  is  t 

le  ancestor  but  the  aame  couple  of  ancestors.    3  Wash,  o 


(67)  (By  ri^t  of  representation.] 
This  IS  only  true  in  the  paternal  ti 


IS  only  true  in  the  paternal  tine;  for  when  the  paternal  and  roatemal  lines  aie 
both  admitted  to  the  inheritance,  the  most  remote  collateral  kinsman  ex  paaie  fiatemi 
[Ontbe  ftther'sside],  will  inberit  before  theneareat«;r^ril0f«uUWiv4.  [On  the  moth- 
er'a  side.]    See  p.  136,/iuA— Chkistiam. 
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degrees  from  liim:(68)  so  that  the  great-nephew  is  related  in  the  third  can- 
onical degree  to  the  person  proposed,  aod  the  Erst-cousin  in  the  second;  the 
former  being  distant  three  degrees  from  the  common  ancestor,  (the  father  of 
the  propositus  )  and  therefore  deriving  only  one-fourth  of  his  blood  from  the 
same  fountain;  the  latter,  and  also  the  propositus  himself,  being  each  of  them 
distant  only  two  d^^rees  from  the  common  ancestors,  (the  grandfather  of 
each,)  and  therefore  having  one-half  of  each  of  their  bloods  £e  same.  The 
common  law  regards  consanguinity  principally  with  respect  to  descents,  and 
having  therein  the  same  object  in  view  as  the  civil,  it  may  seem  as  if 
it  ought  *to  proceed  according  to  the  dvil  computation.  But  as  it  Q*J25 
also  respects  the  purchasing  ancestor,  from  whom  the  estate  was 
derived,  it  therein  resembles  the  canon  law,  and  therefore  counts  its  degrees 
in  the  same  manner.  Indeed,  the  designation  of  person,  in  seeking  for  the 
next  of  kin,  will  come  to  exactly  the  same  end,  (though  the  degrees  will  be 
differently  numbered,)  whichever  method  of  computation  we  suppose  the  law 
of  England  to  use;(69)  since  the  right  of  representation  of  the  parent  by  the 
issue  is  allowed  to  prevail  in  infinitum,  (jo)    This  allowance  was  absolutely 

168)  1  Greenleaf 's  Cnuse  on  Real  Prop.  13^. 

(69)  It  is  aaid  thHt  the  canon  law  compntatioD  has  been  adopted  by  the  law  of  Bnglaud; 
yet  there  is  not  a  ungle  inrtance  in  which  it  waa^^erred  to.  Schenclc  f.  Vail,  34  N.  J. 
538,550(1873)- 

(70)  It  ia  mggeated  by  Mr.  ChriBtlaD,  in  bia  edition  of  Blackstone,  "  that  the  tme  and 
only  way  of  aacertaining  an  heir  at  law  in  any  line  or  branch  is  by  the  TCpresentation  of 
brothcn  or  riatera  in  eaui  generation,  and  that  the  introduction  of  the  computation  of 
kindred  either  by  the  caaon  or  civil  ta.w  into  a  treatise  upon  descents  may  perplex,  and 
can  never  assist:  for  if  we  refer  this  sixth  rule  either  to  the  civil  or  canon  law,  it  will  in 
many  instances  be  erroneous.  It  is  certain  that  a  great-grandson  of  the  father's  brother 
will  inherit  before  a  son  of  the  grandfather's  brother;  yet  the  latter  is  the  ttesti  coUaieral 
kinsman  according  to  both  tbe  canon  and  dvil  law  computation;  for  the  tanaer  is  in  the 
fourth  degree  by  the  canon  and  the  sixth  by  the  civil  law,  the  latter  is  in  the  third  by 
the  canon  and  the  fifth  by  the  civil;  but  in  the  descent  of  real  property  the  former  must 
be  preferred." 

The  doctrine  of  consangninity,  as  laid  down  bv  Blackstone,  has,  however,  been  thus 
vindicated  by  the  author  of  the  recent  treatiBe  of  descents: — 

"Mr.  Chnstian  asserts  that  'this  introduction  of  the  computation  of  kindred  into  a 
treatise  of  descent  may  perplex,  but  can  never  assist.' 

"  But  it  mav  be  aakca,  By  what  means  are  we  to  ascertain  and  determine  who  is  nearest 
to  a  person  (deceased. — whether  his  uncle  or  his  brother,  or  any  other  of  his  relations  F 
We  have  no  rule  which  <^rects  that  a  brother  can  inherit  before  an  nncle,  but  merely 
that  on  failure  of  lineal  descendants,  or  issne  of  the  persoi)  last  seised,  tbe  inheritance 
shall  descend,  to  his  collateral  relations.  Canon  5.  And  then  follows  this  sixth  rule, 
which  designates  which  of  these  collateral  relations  shall  be  preferred,  namely,  the  next 
collateral  kinsman  of  the  whole  blood.  And  who,  it  will  be  asked,  is  the  next  collateral 
kinsman  ?  Unless  we  can  have  recourse  to  the  degrees  of  consanguinity  aa  pointed  out 
by  tbe  canon  law,  in  order  to  ascertain  this  fact,  we  have  no  rule  by  which  we  can  deter- 
mine what  collateral  relative  is  entitled  to  the  inheritance.  Bnt  Mr.  Christian  further 
asserts  that  this  computation  of  the  sixth  rule  of  descents,  if  referred  either  to  tbe  civil 
or  canon  law,  will  in  many  instances  be  erroneous;  for  a  grandson  of  the  father's  brother 
will  inherit  before  a  son  of  tbe  grandfather's  brother,  yet  the  latter  is  the  next  collateral 
kinsman.  Mr.  C.'s  assertion  is  founded  on  a  mistaken  view  of  tbe  rules  of  descent,  and 
on  a  disrcMrd  of  their  connection  one  with  another;  for  if  we  refei  to  the  fifth  canon, 
which  intimates  that  the  descent  in  the  collateral  line  is  subject  to  the  second,  third, 
and  fonrth  rules  of  descent,  we  shall  find  that '  the  lineal  descendants  of  anr  person 
deceased  shall  represent  their  ancestor,  and  stand  in  the  same  place  as  the  person  himself 
would  have  done  had  he  been  living;'  and  again,  by  the  exposition  of  lord  Coke  of  the 
word  '  next,'  we  shall  find  that  it  must  be  understood  in  a  double  sense,  namely,  next 
jure  representalioni  [By  right  of  representation],  and  next  jure  propin^uilalis  [By 
relationship],  that  is,  by  right  of  representation  and  by  right  of  propinquity,  and  that 
Littleton,  in  his  position  that  the 'next  collateral  cousin  shall  inherit,' meaneth  of  the 
right  of  representation;  for  legally,  in  course  of  descents,  he  is  next  of  blood  inherita- 
ble. Co.  LitL  10,  b.  And  therefore,  though  on  the  face  of  the  table  of  consangninity 
the  great-grandson  of  the  father's  brother  does  appear  to  be  more  degrees  removed  than 
the  K>n  of  the  grandfather'a  brother,  yet  inasmudi  as  he  represents  his  lineal  ancestor. 
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necessary,  else  there  would  have  frequently  been  many  claimants  in  exactly 
the  same  degree  of  kindred,  as  (for  instance)  uncles  and  nephews  of  the 
deceased;  which  multiplicity,  though  no  material  inconvenience  in  the 
Roman  law  of  partible  inheritances,  yet  would  have  been  productive  of  end- 
less confusion  where  the  right  of  sole  succession,  as  with  us,  is  established. 
The  issue  or  descendants  therefore  of  John  Stiles's  brother  are  all  of  them  in 
the  first  degree  of  kindred  with  respect  to  inheritances,  those  of  his  uncle  in 
the  second,  and  those  of  his  great-uncle  in  the  third;  as  their  respective 
ancestors,  if  living,  would  have  been;  and  are  severally  called  to  the  succes- 
sion in  right  of  such  their  representative  proximity. 

The  right  of  representation  being  thus  established,  the  former  part  of  the 
present  rule  amounts  to  this;  that  on  failure  of  issue  of  the  person  last  seised, 
the  inheritance  shall  descend  to  the  other  subsisting  issue  of  his  next  tmme- 
dtate  ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his  estate  shall 
descend  to  Francis  his  brother,  or  his  representatives,  he  being  lineally 
descended  from  Geoffrey  Stiles,  John's  next  immediate  ancestor,  or  bther. 
On  the  failure  of  brethren,  or  sisters,  and  their  issue,  it  shall  descend  to  the 
uncle  of  John  Stiles,  the  lineal  descendant  of  his  grand&ither  George,  and  so 
on  in  infinitum.  Very  similar  to  which  was  the  law  of  inheritance  among 
the  ancient  Germans,  our  progenitors: — "  k^xredes  successoresque,  sui  cuiqtie 
liberi,  et  nullum  ieslamenfum:  si  liberi,  non  sunt,  proximus  gradus  in  pesses- 

sione,  fratres,  patrui,  avunculi. "  (0 (7 1 ) 
*a26]  *Now  here  it  must  be  observed,  that  the  lineal  ancestors,  though 
(according  to  the  first  rule)  incapable  themselves  of  succeeding  to 
the  estate,  because  it  is  supposed  to  have  already  passed  them,  are  yet  the 
common  stocks  from  which  the  next  successor  must  spring.  (72)  And  there- 
fore in  the  Jewish  law,  which  in  this  reelect  entirely  corresponds  with 
ours,(K)  the  father  or  other  lineal  ancestor  is  himself  said  to  be  the  heir, 
though  long  ^nce  dead,  as  being  represented  by  the  persons  of  his  issue; 
who  are  held  to  succeed,  not  in  their  own  rights,  as  brethren,  uncles,  etc., 
but  in  right  of  representation,  as  the  offspring  of  the  father,  grandfather, 

<l)  Tidtui  d£  Mot.  Oerm.  H.  (u)  Kumb.  o.  XiViL 

the  uncle  of  the  deceased,  he  is  one  degree  nearer  than  the  son  of  the  grandfather's 
brother,  who  represents  only  the  great-uncte  of  the  deceased.  But  again,  Mr.  C.  disa- 
vows this  doctrine  of  representation  of  blood,  and  proposes  that  the  rule  is  only  true 
in  the  paternal  line;  for  when  the  paternal  and  maternal  lines  are  both  admitted  to  the 
inheritance,  that  is,  when  the  deceased  was  the  purchaser  of  the  estate,  and  it  there- 
fore is  s  feudum  novum  [New  fee],  to  be  held  ut  antiquum  [As  ancient],  the  most 
remote  collateral  kinsman  f^/nr/e/o/fmil  [On  the  father's  side],  will  inhent  before  the 
nearest  rx  parte  matemd  [On  the  mother's  side].  Mr.  C.  again  falls  into  the  same  etror, 
and  seeiHs  todisregard  the  subsequent  ruleaof  descent  by  which  the  kindred  derived  from 
the  blood  of  the  male  ancestors,  however  remote,  are  admitted  before  those  from  the 
blood  of  the  female,  however  near.  The  rule  therefore  may  stand  good  and  unexcep- 
tionable in  this  form,— that  the  collateral  kinsman,  who  is  either  by  representation  or 
in  his  own  peisonal  right  nearest  to  the  deceased,  shall  be  admitted  and  succeed  to 
the  inheritance  on  failure  of  his  lineal  descendants.  The  rules  of  descent  must  be  taken 
together  in  a  connected  view;  nor  can  we  in  many  instances  state  any  one  of  the  canons 
of  descent  as  a  positive  rule  without  such  connection  the  one  with  another.  Thns, 
for  instance,  as  in  the  direct  descending  line  by  the  first  canon,  taken  by  itself,  all  the 
cbitdren,  so  by  the  fifth  rule  all  the  collateral  relatives,  of  any  person  deceased  would  be 
entitled  to  an  equal  share  of  the  inheritance;  but  these  are  subsequently  explained,  the 
one  to  mean  the  male  issue,  and  of  them  the  eldest,  in  preference  to  the  females;  and 
the  latter,  the  next  collateral,  either  in  his  own  right,  or  oy  representation  in  the  male 
line,  in  preference  to  the  female."     See  H.  Chit.  Desc.  110-113. — Chitty. 

{71)  ["Everyman's  children  are  his  heirs  and  successors  if  there  oe  no  will.  If  then 
be  no  children,  the  next  in  dwree  shall  be  seised  as  brothers,  uncles  on  the  father's  side, 
nndes  on  the  mother's  side."T 

(73)  McCarthy  v.  Marsh,  i  Selden  (N.  Y.)  277  (1851). 
690 
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etc.,  of  the  deceased.(w)  But,  though  the  common  ancestor  be  thus  the 
root  of  the  inheritauce,  yet  with  us  it  is  not  necessary  to  name  him  in  making 
out  the  pedigree  or  descent.  For  the  descent  between  two  brothers  is  held 
to  be  an  immediate  descent;(73)  and  therefore  title  may  be  made  by  one 
brother  or  his  representative  lo  or  through  another  without  mentioning  their 
common  father,  (.ar)  If  Geo&ey  Stiles  hath  two  sons,  John  and  Francis, 
Francis  may  claim  as  heir  to  John,  without  naming  their  fether  Geoffrey; 
and  so  the  son  of  Frauds  may  claim  as  cousin  and  heir  to  Matthew  the  son 
of  John,  without  naming  the  grandfather;  viz.,  as  son  of  Francis,  who  was 
the  brother  of  John,  who  was  the  father  of  Matthew.  But  though  the  com- 
mon ancestors  are  not  named  in  deducing  the  pedigree,  yet  the  law  still 
respects  them  as  the  fountains  of  inheritable  blood;  and  therefore,  in  order 
to  ascertain  the  collateral  heir  of  John  Stiles,  it  is  first  necessary  to  recur  to 
his  ancestors  in  the  first  degree;  and  if  they  have  left  any  other  issue  besides 
John,  that  issue  will  be  his  heir.  On  default  of  such,  we  must  ascend  one 
step  higher,  to  the  ancestors  in  the  second  degree,  and  then  to  those  in  the 
third  and  fourth,  and  so  upwards  in  infinitum,  till  some  couple  of  ancestors 
be  found  who  have  other  issue  descending  from  them  besides  the  deceased,  in 
a  parallel  or  collateral  line.  From  these  ancestors  the  heir  of  John  Stiles 
must  derive  his  descent;  and  In  such  derivation  the  same  rules  must 
be  observed,  with  regard  to  the  sex,  *primogeniture,  and  representa-  [*227 
tion,  that  have  before  been  laid  down  with  regard  to  lineal  descents 
from  the  person  of  the  last  proprietor. 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman  absolutely,  but 
only  sub  modo;{T^)  that  is,  he  must  be  the  nearest  kinsman  of  the  whole 
blood;  for  if  there  be  a  much  nearer  kinsman  of  the  hal/-\AooA,  a  distant 
kinsman  of  the  whole  blood  shall  be  admitted,  and  the  other  entirely 
excluded;  nay,  the  estate  shall  escheat  to  the  lord,  sooner  than  the  half-blood 
shall  inherit.  (75) 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not  only  from  the  same 
ancestor,  but  from  the  same  couple  of  ancestors.  For  as  every  man's  own 
blood  is  compounded  of  the  bloods  of  his  respective  ancestors,  he  only  is 
properly  of  the  whole  or  entire  blood  with  another,  who  hath  (so  far  as  the 
distance  of  degrees  will  permit)  all  the  same  ingredients  in  the  composition 
of  his  blood  that  the  other  had.  Thus,  the  blocd  of  John  Stiles  being  com- 
posed of  those  of  Geoffrey  Stiles  his  father,  and  Lucy  Bako:  his  mother, 
therefore  his  brother  Francis,  being  descended  from  both  the  same  parents, 
hath  entirely  the  same  blood  with  John  Stiles;  or  he  is  his  brother  of  the 
whole  blood.  But  if,  after  the  death  of  Geoffrey,  Lucy  Baker  the  mother 
marries  a  second  husband,  Lewis  Gay,  and  hath  issue  by  him;  the  blood  of 
this  issue,  being  compounded  of  the  blood  of  Lucy  Baker  (it  is  true)  on  the 
one  part,  but  Uiat  of  Lewis  Gay  (instead  of  Geoffrey  Stiles)  on  the  other 
part,  it  hath  therefore  only  half  the  same  ingredients  with  that  of  John  Stiles; 
so  that  he  is  only  his  brother  of  the  half-blood,  and  for  that  reason  they  ^all 

(u)Seldeii,  (Ktuxm.  Or.  c  JZ.  (i)  Sld.  I9(.    I  Ventr.  42S.    1  Lev.  «0.   13  Mod.  61). 

(73I  Fitch  V.  Bates,  11  Barbour  (N.  Y.)  471,  473  (1851). 

(74)  [In  «  particular  way.] 

(75)  It  may  be  observed  tliat  it  is  always  intended  or  presumed  that  a  person  is  of  the 
whole  blood  until  the  contrary  be  shown.  Eitch.  325,  a.  Plowd.  77,  a,  Trin.  19,  H.  8, 
pi.  6,  p.  ri,  b.     Watk.  Desc.  75,  n.  (o.)— Cbitty. 

"  The  only  exception  was  where  the  deceased  t 

last  seised  was  the  common  ancestor  of  the  kindi  .,  . .  _ 

inherit,  not  as  heir  to  the  deceased  bnt  as  heir  to  the  common  ancestor,  in  conformity 
with  the  common  law  rule  that  only  the  heiis  of  the  person  last  seised  could  inherit 
Probably  in  no  State  of  the  American  Union  are  kindred  of  the  hatf-blood  absolutely 
excluded  from  inheriting."  Tiedeman  on  Real  Prop.  (2  ed.)  639.  3  Pingrej  on  K^ 
Prop.  sec.  1138.  3  Wash,  on  Real  Prop,  (sed.)  p.  13. 
«9I 
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never  inberit  to  each  other.  So  also,  if  the  father  has  two  sons,  A.  and  B. , 
different  by  venters  or  wives;  now  these  two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  shall  never  inherit  to  each  other,  but  the  estate 
shall  rather  escheat  to  the  lord.  Nay,  even  if  the  father  dies,  and  his  lands 
descend  to  his  eldest  son  A.,  who  enters  thereon,  and  dies  seised  without 
issue;  still  B.  shall  not  be  heir  to  this  estate,  because  he  is  only  of  the  half- 
blood  to  A,,  the  person  last  seised;  but  it  shall  descend  to  a  sister  (if  any) 
of  the  whole  blood  to  A.:  for  in  such  cases  the  maxim  is,  that  the  seisin  or 
possessie  fratris  facil  sororem  esse  hmredem.  {;}(>)  Yet,  had  A.  died 
*228]  without  entry,  then  B.  might  have  inherited;  not  as  *heir  to  A.  his 
half  brother,  but  as  heir  to  the  common  father,  who  was  the  person 
last  actually  seised.  (^) 

This  tot^  exclusion  of  the  half-blood  from  the  inheritance,  being  almost 
peculiar  to  our  own  law,  is  looted  upon  as  a  strange  hardship  \ty  such  as  are 
unacquainted  with  the  reasons  on  which  it  is  grounded.  But  these  censures 
arise  from  a  misapprehension  of  the  rule,  which  is  not  so  much  to  be  con- 
sidered in  the  light  of  a  rule  of  descent,  as  of  a  rule  of  evidence:  an  auxiliary 
rule,  to  carry  a  former  into  execution.  (77)  And  here  we  must  again  remem* 
ber,  that  the  great  and  most  universal  principle  of  collateral  inheritances 
being  this,  that  the  heir  to  Afeudum  antiquum  (7S)  must  be  of  the  blood  of  the 
first  feudatory  or  purchaser,  that  is,  derived  in  a  lineal  descent  from  him;  it 
was  originally  requisite,  as  upon  gifts  in  tail  it  still  is,  to  make  out  the  pedi- 
gree of  the  heir  &om  the  first  donee  or  purchaser,  and  to  show  that  sudi 
heirwas  bis  lineal  representative.  But  when,  by  length  of  time  and  a  long 
oonrse  of  descents,  it  came  (in  those  rude  and  unlettered  ages)  to  be  forgotten 
who  was  really  the  first  feudatory  or  purchaser,  and  thereby  the  proof  of  an 
actual  descent  from  him  became  impossible;  then  the  law  substituted  what  Sir 
Martin  Wright(7)  calls  a  reossm^U,  in  the  stead  of  an  impossible,  proof;  for 
it  remits  the  proof  of  an  actual  descent  from  the  first  purchaser;  and  only 
requires,  in  lieu  of  it,  that  the  claimant  be  next  of  the  whole  blood  to  the 
person  last  in  possession,  (or  derived  from  the  same  couple  of  ancestors;) 
which  will  probably  answer  the  same  end  as  if  he  could  trace  his  pedigree  in 
a  direct  line  firom  the  first  purdiaser.  For  he  who  is  my  kinsman  of  the 
whole  blood  can  have  no  ancestors  beyond  or  higher  than  the  common  stock, 

(Vl  Hale,  H.  a  U3S8.  (i}  Tenuiei,  ISB. 

(76)  [The  aeiun  of  the  brother  makes  the  sister  heir.] 

liie  meaiiing  of  the  mBxim  is,  that  the  poMession  of  a  brother  will  make  his  sister  of 
the  whole  blood  his  heir  in  preference  to  a  brother  of  the  half-blood.  LitL  58.  Willard 
on  Real  Batste  and  Coaveyancing,  (z  ed.)  33^. 

Of  some  inheritances  there  cannot  be  a  setsin,  or  a  possessio  /ralris:  as  if  the  eldest 
brother  dies  before  a  presentatian  to  an  advowson,  it  will  descend  to  the  half-t>rother  as 
beir  to  the  person  last  seised,  and  not  to  the  sister  of  the  whole  blood.  1  BtuTi,  Be.  L.  11. 
So  of  reversions,  remaiaders,  and  executory  devises,  there  can  be  no  seisin,  or  possessio 
/ralris;  and  if  thej  are  reserved  or  granted  to  A.  and  hia  heirs,  he  who  is  heir  to  A. 
when  tbejr  come  into  possession  is  entitled  to  them  by  descent:  that  is,  that  peison  who 
would  have  been  heir  to  A.  if  A.  had  lived  so  long  and  had, then  died  actually  seised, 
a  Woodd.  356.     Feame,  44S.     a  Wils.  39.— Christian. 

It  may  from  the  above  passaKe  in  the  text  be  perceived  that  the  rule  depends  entirely 
on  the  qnestioD  whether  the  elder  son  had  obtained  a  seisin  of  the  estate;  for  if  he  has 
otrtajned  such  a  seisin,  though  not  by  actual  entry,  as  will  be  sufficient  to  make  him  an 
ancestor,  so  as  to  transmit  the  estate  descending  to  his  own  right  heirs,  his  sister  of  the 
whole  blood  will  be  entitled  in  ^ference  to  the  brother  of  the  half-blood;  but  if  he 
has  not  obtained  such  a  seisin,  his  brother  of  the  half-blood  will  succeed  as  heir  to  bis 
father,  who  was  the  person  last  seised. 

It  may  also  be  observed  that  if  the  father  die  without  heirs-male,  his  dau^htera  by 
diSerent  venters  may  inherit  together  to  the  father,  although  they  cannot  inherit  to  each 
other.     Bro.  Abr.  Descent,  pi.  ao.     i  Roll.  Abr,  61^.— ChiTTW 

(77)  s  Greenleaf  a  Cruise  on  Real  Prop.  163.    Williams  on  Real  Prop,  (6  ed.)  109. 
{78)  [Ancient  fee.] 
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but  what  are  equally  my  ancestors  also;  and  mine  are  vice  versa  bis:  he 
therefore  is  very  Hkely  to  be  derived  from  that  unknown  ancestor  of  mine 
from  whom  the  inheritance  descended.  But  a  kinsman  of  the  half-blood  has 
but  one-half  of  his  ancestors  above  the  common  stock  the  same  as  mine;  and 
therefore  there  is  not  the  same  probability  of  that  standing  requisite  in 
the  law,  that  he  be  derived  from  the  blood  of  the  first  purchaser.  (79) 

+To  illustrate  this  by  example.  Let  there  be  John  Stiles,  and  [*229 
Frands,  brothers,  by  the  same  father  and  mother,  and  another  son 
of  the  same  mother  by  ]>wis  Gay,  a  second  husband.  Now,  if  John  dies 
seised  of  lands,  but  it  is  uncertain  whether  they  descended  to  him  from  his 
iather  or  mother;  in  this  case  his  brother  Francis,  of  the  whole  blood,  is 
qoalified  to  be  his  heir;  for  he  is  sure  to  be  in  the  line  of  descent  bora  the 
first  purchaser,  whether  it  were  the  line  of  the  father  or  the  mother.  But  if 
Francis  should  die  before  John  without  issue,  the  mother'sson  by  Lewis  Gay 
(or  brother  of  the  half-blood)  is  utterly  incapable  of  being  heir;  for  he  cannot 
prove  his  descent  from  the  first  purchaser,  who  is  unknown,  nor  has  he  that 
fair  probability  which  the  law  admits  as  presumptive  evidence,  since  he  is  to 
the  full  as  likely  nol  lobe  descended  from  the  line  of  the  first  purchaser  as  /<f 
be  descended;  and  therefore  the  inheritance  shall  go  to  the  nearest  relation 
possessed  of  this  presumptive  proof,  the  whole  blood. 

And,  as  this  is  the  case  m/eudis  anfiquis,  where  there  really  did  once  exist 
a  purchasing  ancestor,  who  is  forgotten;  it  is  also  thecase  my>»ifij  kot^'^So) 
held  ut  aniiquis,(fii^  where  the  purchasing  ancestor  is  merely  ideal,  and 
never  existed  but  only  in  fiction  of  law.  Of  this  nature  are  all  grants  of 
lands  in  fee-simple  at  this  day,  which  are  inheritable  as  if  they  descended 
from  some  uncertain  indefinite  ancestor,  and  therefore  any  of  the  collateral 
kindred  of  the  real  modem  purchaser  (and  not  his  own  offspring  only)  may 
inherit  them,  provided  they  he  of  the  whole  blood;  for  all  such  are,  in  judg- 
ment of  law,  likely  enough  to  be  derived  from  this  indefinite  ancestor:  but 
those  of  the  half-blood  are  excluded,  for  want  of  the  same  probability.  Nor 
should  this  be  thought  hard,  that  a  brother  of  the  purchaser,  though  only 
of  the  half-blood,  must  thus  be  disinherited,  and  a  more  remote  relation  of 
the  whole  blood  admitted,  merely  upon  a  supposition  and  fiction  of  law: 
since  it  is  only  upon  a  like  supposition  and  fiction  that  bretlu-en  of  purchasers 
(whether  of  the  whole  or  half  blood)  are  entitled  to  inherit  at  all;  for  we 
have  seen  that  infeudis  slricte  novis(8a)  neither  brethren  nor  any  other 
collaterals  were  admitted.     As  *therefore  in  /eudis  anliguis  (83)  we     [*23o 

(79)  Thia  reason  will  be  found  on  examination  Vo  be  unsBtisfactory,  and,  indeed,  not  to 
l>e  lonnded  in  trnth.  It  is  not  tme  that  in  all.  or  even  in  most,  cases,  there  is  a  greater 
probability  that  a  kinsman  of  the  whole  blood  is  derived  from  the  blood  of  the  firet  pur* 
chaser  than  a  kinsman  of  the  half-btood.  or  that  a  kinsman  of  the  half-blood  has  in  all, 
or  even  in  most,  cases,  fewer  common  ancestors  of  the  person  last  seised  than  a  kinsman 
of  the  whole  blood.  My  brother  of  the  half-blood  (the  issue  of  my  father)  has  one 
ancestor  (my  father)  more  in  common  with  me  than  my  nncleof  the  whole  blood;  several 
moic  than  my  great-uncle,  (aecfiast,  p.  331;)  and  more — almost  innumerably  more — than 
the  descendants  of  my  paternal  grandmother's  maternal  grandfather.  Vet  all  these  may 
inherit  an  estate  descended  to  me  from  m^  father,  and  purchased  by  him,  though  m^ 
half-brother  (the  son  of  my  father,  the  original  purchaser)  cannot  inherit.  And  it  is 
plain  the  law  does  not  consider  the  point  as  hinging  upon  greater  or  less  probability;  for 
then  it  would  only  poitpone  the  half-blood,  instead  of  utterly  excluding  it,  so  that  land 
liiall  rather  escheat  than  devolve  upon  a  kinsman  of  the  half-blood. 

This  note  is  partly  extracted  from  the  MS.  supposed  to  be  penned  by  a  noble  and 
teamed  iudse  still  living. — CBirrv. 

Leake's  Digest,  vol.  i,  p.  61, 

(Sol  [In  new  fees.) 

(Si)  fAs  ancient  fees.] 

(82)  [In  fees  strictly  new.] 

(83)  [Ancient  fees.) 
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have  seen  the  teasonableness  of  excluding  the  half-blood,  if  by  a  fiction 
of  law  a  feitdum  nin/um(84)  be  made  descendible  to  collaterals  as  if  it  was 
feudum  antiquum, {&«,)  it  is  just  and  equitable  that  it  should  be  subject  to 
the  same  restrictions  as  wdl  as  the  same  latitude  of  descent. 

Perhaps  by  this  time  the  exclusion  of  the  half-blood  does  not  appear  alto- 
gether so  unreasonable  as  at  first  sight  it  is  apt  to  do.  It  is  certainly  a  very 
fine-spun  and  subtle  nicety;  but  considering  the  principles  upon  which  our 
law  is  founded,  it  is  not  an  injustice,  nor  always  a  hardship;  since  even  die 
succession  of  the  whole  blood  was  originally  a  beneficial  indulgence,  rather 
than  the  strict  right  of  collaterals;  and  though  that  indulgence  is  uot  extended 
to  the  demi-ltindred,  yet  they  are  rarely  abridged  of  any  right  which  they 
could  possibly  have  enjoyed  before.  The  doctrine  of  the  whole  blood  was 
calculated  to  supply  the  frequent  impossibility  of  proving  a  descent  from  tiie 
firet  purchaser,  without  some  proof  of  which  (according  to  our  fundamental 
maxim)  there  can  be  no  inheritance  allowed  of.  And  this  purpose  it  answers, 
for  the  most  part,  effectually  enough.  I  speak  with  these  restrictions,  because 
it  does  not,  neither  can  any  other  method,  answer  this  purpose  entirely.  For 
though  all  the  ancestors  of  John  Stiles,  above  the  common  stock,  are  also  the 
ancestors  of  his  collateral  kinsman  of  the  whole  blood;  yet,  unless  that  ctnn- 
mon  stock  be  in  the  first  degree,  (that  is,  unless  they  have  the  same  father 
and  mother,)  there  will  be  intermediate  ancestors,  below  the  common  stock, 
that  belong  to  either  of  them  respectively,  from  which  the  other  is  not 
descended,  and  therefore  can  have  none  of  their  blood.  Thus,  though  John 
Stiles  and  his  brother  of  the  whole  blood  can  each  have  no  other  ancestors 
than  what  are  in  common  to  them  both;  yet  with  regard  to  his  uncle  where 
the  common  stock  is  removed  one  degree  higher,  (that  is,  the  grand&ther 
and  grandmother,)  one-half  of  John's  ancestors  will  not  be  the  ancestors  of 
his  uncle:    his  pairuus,  or  father's   brother,  derives  not  his  descent  from 

John's  maternal  ancestors:  nor  his  avunculus^  qt  mother's  brother, 
*23i]     *from  those  in  the  paternal  line.     Here  then  the  supply  of  proof  is 

deficient,  and  by  no  means  amounts  to  a  certainty:  and  the  higherthe 
common  stock  is  removed,  the  more  will  even  the  probability  decrease.  But  it 
must  be  observed,  that  (upon  the  same  principles  of  calculation)  the  half- 
blood  have  always  a  much  less  chance  to  be  descended  from  an  unknown 
indefinite  ancestor  of  the  deceased,  than  the  whole  blood  in  the  same  degree. 
As,  in  the  first  degree,  the  whole  brother  of  John  Stiles  is  sure  to  be  de- 
scended from  that  unknown  ancestor;  his  half-brother  has  only  an  even 
chance,  for  half  John's  ancestors  are  not  his.  So,  in  the  second  degree, 
John's  uncle  of  the  whole  blood  has  an  even  chance;  but  the  chances  are 
three  to  one  against  his  uncle  of  the  half-blood,  for  three-fourths  of  John's 
ancestors  are  not  his.  In  like  manner,  in  the  third  degree,  the  chances  are 
only  three  to  one  against  John's  great -uncle  of  tile  whole  blood,  but  they  are 
seven  to  one  against  his  great- uncle  of  the  half-'blood,  for  seven -eighths  of 
John's  ancestors  have  no  connection  in  blood  with  hiin..  Therefore  the  much 
less  probability  of  the  half-blood's  descent  from  the  first  purchaser,  compared 
with  that  of  the  whole  blood,  in  the  several  degrees,  has  occasioned  a  general 
exclusion  of  the  half-blood  in  all; 

But,  while  I  thus  illustrate  the  reason  of  excluding  the  half-blood  in  general, 
I  must  be  impartial  enough  to'  own,  that,  in  some  instances,  the  practice  is 
carried  further  than  the  principle  upon  which  it  goes  will  warrant.  Particu- 
larly when  a  kinsman  of  the  whole  blood  in  a  remoter  degree,  as  the  unde 
or  great-uncle,  is  preferred  to  one  of  the  half-blood  in  a  nearer  degree,  as  the 
brother;  for  the  half-brother  hath  the  same  chance  of  being  descended  firom 
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the  purchasing  ancestor  as  the  uncle;  and  a  thrice(36)  better  chance  than 
the  great-uncle  or  kinsman  in  the  third  degree.  It  is  also  more  especially 
overstrained,  when  a  man  has  two  sons  by  different  venters,  and  the  estate 
on  his  death  descends  from  him  to  the  eldest,  who  enters  and  dies  without 
issue;  in  wbidi  case  the  younger  son  cannot  inherit  this  estate,  because  he  is 
not  of  the  whole  blood  to  the  last  proprietor.(fl)  This,  it  must  be 
♦owned,  carries  a  hardship  with  it,  even  upon  feodal  principles:  for  the  [*a32 
rule  was  introducedonlytosupply  the  proofof  a  descent  from  the  first 
purchaser;  but  here,  as  this  estate  notoriously  descended  from  the  father,  and 
as  both  the  brothers  confessedly  sprung  from  him,  it  is  demonstrable  that 
the  half-brother  must  be  of  the  blood  of  the  first  purchaser,  who  was  either 
the  father  or  some  of  the  father's  ancestors.  When,  therefore,  there  is  actual 
demonstration  of  the  thiug  to  be  proved,  it  is  hard  to  exclude  a  man  by  a 
rule  substituted  to  supply  that  proof  when  deficient.  So  far  as  the  inherit- 
ance can  be  evidently  traced  back,  there  seems  no  need  of  calling  in  this  pre- 
sumptive proof,  this  rule  of  probability,  to  investigate  what  is  already  cer- 
tain. Had  the  elder  brother,  indeed,  been  a  purchaser,  there  would  have 
been  no  hardship  at  all,  for  the  reasons  already  given;  or  had  the  fraUr 
Kierinus  only,  or  brother  by  the  mother's  side,  be«n  excluded  from  an  inher- 
itance which  descended  from  the  father,  it  had  been  highly  reasonable. 

Indeed,  it  is  this  very  instance,  of  excluding  a  Jrater  consanguinews,  or 
brother  by  the  father's  side,  from  an  inheritance  which  descended  a  patre^^-f) 
that  CraigC*)  has  singled  out  on  which  to  ground  his  strictures  on  the  Eng- 
lish law  of  half-blood.      And,  really,  it  should  seem  as  if  originally  the 
custom  of  excluding  the  half-blood  in  Normandy,(c)  extended  only  to  ex- 
clude a  frater  uterinus,  when  the  inheritance  descended  a  patre  and  vUe 
versa,  and  possibly  in  England  also;  as  even  with  us  it  remained  a  doubt,  in 
the  time  of  Bracton,(rf)  and  of  Fleta,(<?)  whether  the  half-blood  on  the 
father's  side  was  excluded  from  the  inheritance  which  originally  descended 
from  the  common  father,  or  only  from  such  as  descended  from  the  respective 
mothers,  and  from  newly-purchased  lands.     So  also  the  rule  of  law, 
as  laid  *down  by  our  Fortescue,(_/')  extends  no  further  than  this:     [*233 
frater  frairi  uterino  non  succedet  in  haredilate  pafema.{&i)     It  is 
moreover  worthy  of  observation,  that  by  our  law,  as   it  now  stands,  the  * 
crown  (which  is  the  highest  inheritance  in  the  n*tion)  may  descend  to  the^  ; 
half-blood  of  the  preceding  sovereign,  (^)  so  that  it  be  the  blood  of  the  first  ts 
monarch  purchaser,  or  (in  the  feodal  language)  conqueror  of  the  reigning 
family.     Thus  it  actually  did  descend  from  king  Edward  the  Sixth  to  queen 
Mary,  and   from   her  to  queen   Elizabeth,  who  were   respectively  of  the 
half-blood  to  each  other.     For  the  royal  pedigree  being  always  a  matter  of 
sufficient  notoriety,  there  is  no  occasion  to  call  in  the  aid  of  this  peisump- 
tive  rule  of  evidence,  to  render  probable  the  descent  from  the  royal  stock, 
which  was  formerly  king  William   the  Norman,   and  is  now  (by  act  of 

[<■)  A  itll]  huder  cue  than  this  luppened,  M.  10  deacenle'l  to  twoilitanor  tbe  hair-blood,  urofAr- 

Bd».  tn.   On  the  death  at  a  nun  who  had  three  cenen.  «ach  mliht  be  heir  ol  those  land*  to  the 
dUftateiB  by  a  flin  wllto  and  a  loorth  by  another,  "  "'    ' 

tala  laDdt  OeKanded  eqnaUy  to  all  tour  as  mpar- 


odlod  without 
d  tnberlt  their  ataarea.  ai 

_..    ..    ...     .        ... L,-— „_.    — . 

J  fnurth  part  ol 


the  whole  hliwd,  and  that  tiie  youngest  datiKfaler 
■honld  retalD  only  berorlflnal  four"- *  ■"■-'- 


Or.  CovMvM.  c.  IS. 


oommon  father'ii  tinda.    . ...    , 

clew  law,  in  U.  1>  Bdw.  II.,  that  where  li 

(86)  Thia  oogbt  to  be  twite;  for  the  half-brother  hai  01 
one  in  four.    The  chance  of  the  half-brother  is  therefore  t 
great-uncle. — Chk  istiam. 

(87)  rprom  the  father.] 

(88)  [A  brother  shall  not  succeed  in  the  paternal  inheritance  to  hii  brother.] 
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parliatueDt)(A)  the  princess  Sophia  of  Hanover.  Hence  also  it  is  that  in  es- 
tates-tall, where  the  pedigree  from  the  first  donee  must  be  strictly  proved, 
half-blood  is  no  impediment  to  the  descent:(i)  because,  when  the  lineage  is 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof.(89)  How  &rit 
might  be  desirable  for  the  legislature  to  give  relief,  by  amending  the  law  of 
descents  in  one  or  two  instances,  and  ordaining  that  the  half-blood  might 
always  inherit,  where  the  estate  notoriously  descended  from  its  own  proper 
ancestor,  and  in  cases  of  new-purchased  lands,  or  uncertain  descents,  shonld 
never  be  excluded  by  the  whole  blood  in  a  remoter  degree;  or  how  &ra 
private  inconvenience  should  be  still  submitted  to,  rather  than  a  long- 
established  rule  should  be  shaken,  is  not  forme  to  determine. C90) 

The  rule  then,  tc^ether  with  its  illustration,  amounts  to  this:  that,  in 
order  to  keep  the  estate  of  John  Stiles  as  nearly  as  possible  in  the  line  of  his 
purchasing  ancestor,  it  must  descend  to  the  issue  of  the  nearest  couple  of 
ancestors  that  have  left  descendants  behind  them;  because  the  descendants 
of  one  ancestor  only  are  not  so  Ukely  to  be  in  the  line  of  that  purchasing 

ancestor,  as  those  who  are  descended  from  both. 
♦234]         *But  here  another  difficulty  arises.     In  the  second,  third,  fourth, 

and  every  superior  degree,  every  man  has  many  couples  of  ancestors, 
increasing  according  to  the  distances  in  a  geometrical  progression  upwards, (i() 
the  descendants  of  all  which  respective  couples  are  (representatively)  related 
to  him  in  the  same  degree.  Thus,  in  the  second  degree,  the  issue  of  George 
and  Cecilia  Stiles  and  of  Andrew  and  Esther  Baker,  the  two  grandsires  and 
grandmothers  of  John  Stiles,  are  each  in  the  same  degree  of  propinquity;  in 


J 89)  In  titles  of  honor  also  half-blood  is  no  impedimetit  to  the  descent;  but  a  title  cin 
7  be  transmitted  to  those  who  are  descended  from  the  first  person  eoDobled.    Co.  LitL 
15.    Half-blood  is  no  obstruction  in  the  successioD  to  penonal  property.    Page  505,  posL 

— -CnKISTIAN. 

(oo)  The  learned  judge  has  exerted  great  ability  and  ingenuity  in  apologizing  for  the 
exclusion  of  the  half-blood.  But  whatever  ingenuity  may  have  been  exert^  id  its  favor. 
I  conceive  nothing  more  in  effect  can  be  said  for  it  than  this,  viz.,  that  if  the  half-blood 
were  universally  t^mitted  to  inherit,  an  estate  might  pass  out  of  one  family  into  another, 
between  whom  there  was  no  union  of  blood.  As  where  a  son  inherits  an  estate  ftom 
Mb  father,  and  his  nlother  marries  again  and  has  a  child  by  her  second  husband;  if 
ttlis  child  could  inherit  from  his  half-brother  it  would  acquire  the  estate  of  the  first  hus- 
band, to  whom  it  is  not  related  by  Wood;  and  in  order  to  avoid  this  inconvenience,  the 
half-blood  is  universally  excluded.  But  surely  nothing  can  be  luore  cruel  or  contrary  to 
our  notions  of  propriety  and  consistency  than  to  give  the  estate  toa  distant  relation,  or  to 
the  lord,  in  preference  to  a  hatf-brother,  either  when  it  has  descended  froni  the  com- 
mon parent  or  when  the  half-brother  has  himself  acquired  it  A  case  was  determined  in 
the  Common  Pleas  a  few  vears  agfi  under  the  following  circumstances:— A  father  died 
intestate,  leaving  two  daughters  by  hisfirst  wife,  and  his  second  wife  pregnant,  who  was 
delivered  of  ^son:  this  infant  lived  only  a  few  weeks:  and  it  was  held  that  as  Qie  mother 
had  resided  upon  one  of  the  father's  estates,  and  had  received  rent  for  others  after  the 
father's  death,  she  being  the  guardian  in  socage  of  the  infant,  this  amounted  to  a  legal 
■eisin  in  him.  and  of  consequence  his  two  sisters  could  not  inherit,  and  the  estate  de- 
scended perhaps  to  a  remote  relation.  3'Wils.  516.  And  in  a  late  case,  where  a  father 
died  leaving  two  daughters  by  different  mothers,  the  mother  of  the  youngest  entered 
upon  the  premises,  and  the  eldest  daughter  died;  it  was  held,  that  the  mother  being 
guardian  in  socage  to  the  youngest,  and  havine-  a  right  to  enter  for  own  daoghter, 
the  entry  of  the  mother  was  also  an  entry  for  the  coparcener  the  half-sister,  which 
created  a  seisin  in  her;  and  therefore,  upon  her  death,  her  moiety  descended  to  some 
of  her  relations  of  the  whole  blood.  And  lord  Kenyon  held  generally  that  an  infant 
may  consider  whoever  eaters  on  his  estate  as  entering  for  his  use.  And  he  referred  to 
the  distinction  laid  down  by  lord  Coke,  (Co.  LitL  15,  a.,)  viz,,  that  if  the  father  die,  his 
estate  t>eine  out  on  a  freehold  lease,  that  is  not  such  a  possession  as  to  induce  a  possasio 
Jratris,  unless  the  elder  son  live  to  receive  rent  after  the  expiration  of  the  lease;  hat 
if  the  father  die  leaving  his  estste  out  on  a  lease  for  years,  the  possession  of  the  tenant 
is  so  far  the  possession  of  the  eldest  son  as  to  constitute  Oic  possessio/rairis.  7  T.  K. 
590.— Christian. 
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the  third  degree,  the  respective  issues  of  Walter  and  Christian  Stiles,  of 
Luke  and  Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of  James  and 
Emma  Thorpe,  are  (upon  the  extinction  of  the  two  inferior  degrees)  all 
equally  entitled  to  call  themselves  the  next  kindred  of  the  whole  blood  to 
John  Stiles.  To  which  therefore  of  these  ancestors  must  we  first  resort,  in 
order  to  find  out  descendants  to  be  preferably  called  to  the  inheritance?  In 
answer  to  this,  and  likewise  to  avoid  all  other  confusion  and  uncertainty  that 
might  arise  between  the  several  stocks  wherein  the  purchasing  ancestor  may 
be  sought  for,  another  qualification  is  requisite,  besides  the  proximity  and 
entirety,  which  is  that  of  dignify  or  wcrihiness  of  blood.     For, 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  collateral  inheritances 
the  male  stocks  shall  be  preferred  to  the  female,  (that  is,  kindred  derived 
from  the  blood  of  the  male  ancestors,  however  remote,  shall  be  admitted 
before  those  from  the  blood  of  the  female,  however  near;)  unless  where  the 
lands  have,  in  fact,  descended  from  a  female.  (91) 

Thus  the  relations  on  the  father's  side  are  admitted  in  infinitum,  before 
those  on  the  mother's  side  are  admitted  at  all;(/)  and  the  relations  of  the 
Other's  ^ther,  before  those  of  the  father's  mother;  and  so  on.(92)  And  in 
,  (0  un.  1 4. 

(91)  Rule  Vn.  bas  been  changed  by  aec.  7  of  the  Descent  Act  and  the  followinemlemay 
be  substituted  in  its  place:  "  In  tracing  descent  to  and  through  ancestors,  whether  for 
the  purpcMe  of  ascertaining  wbich  ancestor'a  descendants  stand  next  in  the  order  of  snc- 
ces^oD,  every  prior  male  stock  must  be  exhausted  before  recourse  is  had  to  any  subse- 
quent female  stock.     Thus: 

(i)  Paternal  ancestotB  and  their  descendants  must  be  exhausted  before  any  maternal 
ancestor,  or  her  descendants  can  inherit; 

(3)  Male  paternal  ancestors  and  their  descendants  must  be  exhausted  before  any  female 
patem&l  ancestor  or  her  descendants,  can  inherit;  and 

(3)  Male  maternal  ancestors  and  their  descendants  must  be  exhausted  before  any  female 
maternal  ancestor  or  her  descendants  can  inherit."  (Sec.  7)  Challis  Law  of  Real  Prop. 
(3ed.)p.  2i7-»j8, 

Rule  VII.  is  stated  by  Williams  to  be:  "That  a  kinsman  of  the  half  blood  shell  be 
capable  of  being  heir;  and  that  such  kinsman  shall  inherit  next  after  a  kinsman  in  the 
same  degree  of  the  wbole  blood,  and  after  the  issue  of  sucb  kinsman,  when  the  common 
ancestor  is  a  male  and  next  after  the  common  ancestor  when  such  ancestor  is  a  female." 
Williams  on  Real  Prop.  (6  ed. )  p.  loS.  The  Law  of  Real  Prop.  Boone,  sec.  371.  Nichol 
V.  Dupree,  7  Yerger  (Tenn.)  415,  4^6  (1835),    3  Wash,  on  Real  Prop,  (jed.)  p.  i>. 

This  rule  does  not  obtain  in  the  United  States. 

(9a)  So  lord  Male  says,  "  If  a  son  purchases  land  in  fee-simple,  and  dies  without  issue, 
those  of  the  male  line  shall  be  preferred  in  the  descent,"  (Hale,  Hist.  Com.  L.  326,  rule 
7,  div.  i;)  and  the  line  of  the  pert  of  the  mother  shall  never  inherit  as  long  as  Uiere  are 
any,  though  never  so  remote,  of  the  line  of  the  part  of  the  father;  and,  consequently, 
tbougb  the  mother  had  a  brother,  yet  if  thegreat-great'great-grandfather  or  granamotber 
has  a  brother  or  sister,  or  any  descended  from  them,  they  shall  be  preferred  to  and 
exclude  the  mother's  brother,  though  be  ia  much  nearer.  Id.  ib.  div.  3.  Clere  v.  Brooke, 
Plowd.  441.  And  so  great  is  tbe  preference  sbown  to  the  male  line,  that  if  a  son  dies, 
having  purchased  lands  whicb  descend  to  his  heir  on  the  part  of  his  father,  (not  being 
his  own  brother  or  sister,  see  H.  Chit  Dt»c.  123.)  and  the  Ime  of  tbe  father  should  after- 
wards fail,  yet  the  descent  shall  never  return  to  the  line  of  the  mother,  tfaongh  in  the 
first  instance,  or  first  descent  from  the  son,  it  might  have  descended  to  the  heir  of  tbe 
part  of  tbe  mother;  for  by  this  descent  and  seisin  it  is  lodged  in  the  father's  line,  to 
whom  tbe  heir  of  the  part  of  the  mother  can  never  derive  a  title  as  heir,  but  it  shall 
rather  escheat.    See  Harg.  note  5.    Co.  Litt.  13,  a. 

"  This  preference  of  male  stocks  is  continu^  thronghout  all  manner  of  snccessiont; 
for  if  on  default  of  heirs  of  the  part  of  the  father  tbe  lands  descend  to  the  line  of  tbe 
mother,  the  heirs  of  the  mother  of  the  part  of  her  father's  side  shall  t>e  preferred  in  tbe 
anccession  before  her  heirs  of  the  part  of  her  mother's  »de,  because  they  are  the  more 
worthy."     Hale,  C.  L-  330. 

The  several  classes  which  can  comprehend  every  description  of  Undred  are  thns 
enumerated  hy  Mr.  Cruise,  Dig.  vol.  3.  p.  377; — 

I.  The  male  stock  of  the  paternal  line. 

3.  Tbe  female  stock  of  the  paternal  line. 

3.  The  oiale  branches  of  the  female  atock  of  the  paternal  line. 
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this  the  English  law  is  not  singular,  but  warranted  by  the  examples  of  the 
Hebrew  and  Athenian  laws,  as  stated  by  Selden,(m)  and  Fetit;(n)  though 

among  the  Greeks  in  the  time  of  Hesiod,  {o)  when  a  man  died  with- 
*335]     out  wife  or  children,   all  his  kindred  (without  any  ^distinction) 

divided  his  estate  among  them.  It  is  likewise  warranted  by  the  ex- 
ample of  the  Roman  laws;  wherein  the  agfuiti,  or  relations  by  the  &ther, 
were  preferred  to  the  aignati,  or  relations  by  the  mother,  till  the  edict  of  the 
emperor  Jnstinian(/)  abolished  all  distinction  between  them.  It  is  also 
conformable  to  the  customary  law  of  Normandy, (y)  which  indeed  in  most 
respects  agrees  with  our  English  law  of  inheritance. 

However,  I  am  inclined  to  think  that  this  rule  of  our  law  does  not  owe  its 
immediate  original  to  any  view  of  conformity  to  those  which  I  have  just  now 
mentioned;  but  was  established  in  order  to  effectuate  and  carry  into  ezecn* 
tion  the  fifth  rule,  or  principal  canon  of  collateral  inheritance,  before  laid 
down;  that  every  heir  must  beof  the  blood  of  the  first  purchaser.  For,  when 
such  first  purchaser  was  not  easily  to  be  discovered  after  a  long  course  of 
descents,  the  lawyers  not  only  endeavored  to  investigate  him  by  taking  the 
next  rdation  of  the  whole  blood  to  the  person  last  in  possession,  but  also, 
considering  that  a  preference  had  been  given  to  males  (by  virtue  of  the 
second  canon)  through  the  whole  course  of  liSeal  descent  from  the  first 
purchaser  to  the  present  time,  they  judged  it  more  Ukely  that  the  lands 
should  have  descended  to  the  last  tenant  from  his  male  than  from  his  female 
ancestors;  from  the  father  (for  instance)  rather  than  from  the  mother;  from 
the  father's  father  rather  than  from  the  father's  mother:  and  therefore  they 
hunted  back  the  inheritance  (if  I  may  be  allowed  the  expression)  through 
the  male  line;  and  gave  it  to  the  next  relations  on  the  side  of  the  fitther,  the 
father's  father,  and  so  upwards;  imagining  with  reason  that  this  was  the 
most  probable  way  of  continuing  it  in  the  line  of  the  first  purchaser.  (93)  A 
conduct  much  more  rational  th^i  the  preference  of  the  agnali,  by  the  Roman 
laws:  which,  as  they  gave  no  advantage  to  the  males  in  the  first  instance  or 
direct  lineal  succession,  had  no  reason  for  preferring  them  in  the  transverse 
collateral  one:  upon  whidi  account  this  preference  was  very  wisely  abolished 

by  Justinian. 
*236]         *That  this  was  the  true  foundation  of  the  preference  of  the  agnati, 

or  male  stocks,  in  our  law,  will  further  appear,  if  we  consider  that, 
whenever  the  lands  have  notoriously  descended  to  a  man  from  his  mother's 
side,  this  rule  Is  totally  reversed;  and  no  relation  of  his  by  the  father's  side, 
as  such,  can  ever  be  admitted  to  them;  because  he  cannot  possibly  be  of  the 
blood  of  the  first  purchaser.  (94)  And  so,  e  converso  (95),  if  the  lands  descended 
from  the  Mher's  side,  no  rdation  of  the  mother,  as  such,  shall  ever  inherit. 
So  also,  if  they  in  fact  descended  to  John  Stiles  from  his  father's  mother  Cecilia 
Kempe:  here  not  only  the  blood  of  Lucy  Baker  his  mother,  but  also  of 
George  Stiles  his  father's  father,  is  perpetually  excluded.  And,  in  like  man- 
ner, if  they  be  known  to  have  descended  from  Frances  Holland  the  mother 
of  Cecilia  Kempe,  the  line  not  only  of  Lucy  Baker  and  of  George  Stiles,  but 


6.  The  female  branches  ofthe  male  stock  of  the  maternal  line. 

7.  The  male  branches  of  the  female  stock  of  the  maternal  line. 

8.  The  female  branches  of  the  female  stock  of  the  nutemal  line. — CatTTV. 
(93)  aGreenleaf 'sCmiseoo  Real  Prop.  170.     i  Lomax  Digest,  591. 

194)  Cloud  V.  Bruce,  61  Ind.  171,  178  (1878). 
{95)  [On  the  contrary.] 
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also  of  Luke  Kempe,  the  fother  of  Cecilia,  is  excluded.  Whereas,  when  the 
nde  from  which  they  descended  is  forgotten,  or  never  known,  (as  in  the  case 
of  an  estate  newly  purchased  to  be  holden  ut/mdum  antiquum, )  (96)  here  the 
right  of  inheritance  firct  runs  up  all  the  lather's  side,  with  a  preference  to  the 
nule  stocks  in  every  instance;  and,  if  it  finds  no  heirs  tliere,  it  then,  and 
then  only,  resorts  to  the  mother's  side;  leaving  no  place  untried,  in  order  to 
find  heirs  that  may  by  possibility  be  derived  from  the  original  purchaser. 
The  greatest  probability  of  finding  such  was  among  those  descended  from  the 
male  ancestors;  but,  upon  failure  of  issue  there,  they  may  possibly  be  found 
among  those  derived  from  the  females.(97) 

This  I  take  to  be  the  true  reason  of  the  constant  preference  of  the  agnatic 
succession,  or  issue  derived  from  the  male  ancestors,  through  all  the  stages 
of  collateral  inheritance;  as  the  ability  for  personal  service  was  the  reason  for 
preferring  the  males  at  first  in  the  direct  lineal  succession.  We  see  clearly, 
that  if  males  had  been  perpetually  admitted,  in  utter  exclusion  of  foiules, 
the  tracing  the  inheritance  back  through  the  male  line  of  ancestors  must  at 
last  have  inevitably  brought  us  up  to  the  first  purchaser:  but  as  males 
have  not  been  ^perpetually  admitted,  but  only  generally  preferred;  as  [*337 
females  have  not  been  utterly  excluded,  but  only  generally  postponed 
to  males;  the  tracing  the  inheritance  up  through  the  male  stocks  will  not 
give  us  absolute  demonstration,  but  only  a  strong  probability,  of  arriving  at 
tiie  first  purdiaser;  which,  joined  with  the  other  probability,  of  the  whole- 
ness of  entirety  of  blood,  will  foil  little  short  of  a  certainty. (98) 


(96)  [As  an  ancient  fee.] 

f97)lTa  •     ■■ 


,^,,  _      __  n fee  tf^^flrt^mafawi^  [On  the  mother'a  ride]  levy  «  fine jwr;»a»ii 

et  render  [On  Uie  grant  and  render],  granting  to  A.  and  his  heira,  the  estate  taken  by  the 
conusor  under  the  render  will  now  he  descendible  to  hia  heirs  ex  parte  patemA  [on  the 
fatber's  side],  i  Prcst  Conv.  210,  318.  Co.  Litt  316.  Dyer,  337,  b.  Price  v.  Lang- 
ford,  r  Solk.  93.  And  the  same  in  the  case  of  feofitnent  and  re-infeofiincnt,  or  even  if  a 
man  seised  ex  parte  maJernd  make  feofiinent  in  fee  reserving  tent,  the  rent  shall  descend 
totbtheinexpariefaiemd.    Co.  LitL  i3,  b.— Chitty. 

(^]  The  fbllowinfc  is  a  brief  snmtnory  of  the  foregoing  statutory  changes  made  by  the 
statute  of  3  and  4  Will.  IV.  C.  ia6: 

I.  The  descent  shall  be  traced  bom  the  purchaser,  the  person  last  entitled  to  the  land 
bein^  considered  to  have  been  the  purchaser,  unless  he  be  proved  to  have  inherited  it 

This  rttle  it  apipears  is  not  to  be  applied  unless  the  drcumatances  of  the  cose  and  the 
nature  of  the  title  require  it,  so  that  when  a  person  dies  leaving  issue  it  need  not  be 
inquired  whether  he  or  she  took  by  inheritance  or  by  purchase. 

3.  Inheritances  shall  descend  lineally  to  the  issue  of  the  purcbeser. 

3.  On  feilure  of  issue  of  the  purchaser,  the  inheritance  shall  go  to  his  nearest  lineal 
ancestor,  or  the  issue  of  such  ancestor. — the  ancestor  taking  in  preference  to  his  or  her 
issue.  Thus,  if  the  purchaser  dies  without  issue,  the  btber  takes  before  the  brothers  or 
sisters  of  that  purchaser,  and  a  grandfather,  not  before  the  father  or  the  father's  issue,  but 
before  the  nncies  or  aunts  or  their  issue, 

4.  Paternal  ancestors  and  their  descendants  shall  be  preferred  to  maternal  ancestorsand 
their  descendants,  male  paternal  ancestors  and  their  descendants  to  female  paternal  ances- 
tors and  their  descendants,  and  male  maternal  ancestors  and  their  descendants  to  female 
maternal  ancestors  and  their  descendants,  and  the  mother  of  a  more  remote  female  ances- 
tor on  either  side  and  her  descendants  to  the  mother  of  a  less  remote  female  ancestor  and 
her  descendants.  Thus,  the  mother  of  the  paternal  grandfather  and  her  issue  shall  be 
preferred  to  the  lather's  mother  and  her  issue. 

5.  The  male  issue  shall  be  admitted  before  the  female. 

&  When  there  are  two  or  more  malea  in  equal  degree,  the  eldest  only  shall  Inherit,  but 
the  females  altogether. 

7.  Relations  of  the  half-blood  shall  be  capable  of  inheriting,— those  who  are  related  ex 
parte  paiema  taking  next  in  order  to  the  relations,  male  and  female,  of  the  same  degree 
of  the  whole  blood;  those  who  are  related  ex  parte  matema  taking  next  in  order  after 
their  mother. 

8.  The  lineal  descendants,  in  infinitum  [Indefinitely],  of  any  penou  deceased  shall 
represent  their  ancestor, — that  is,  diall  stand  in  the  same  place  as  the  person  himself 
would  have  done  had  he  been  living.  Thus,  the  issue  af  a  deceased  eldest  son,  in  what- 
ever degree,  will  precede  in  order  of  inheritance  the  living  younger  sons  — Kekk. 
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Before  we  conclude  this  branch  of  our  inquiries,  it  may  not  be  amiss  to 
exemplify  these  rules  by  a  short  ^etch  of  the  manner  in  which  we  must 
search  for  the  heir  of  a  person,  as/ohn  Stiles,  who  dies  seised  of  land  which 
he  acquired,  and  }vhicti  therefore  he  held  as  a  feud  of  indefinite  antiquity,  (r) 

In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles,  or  his  issue, 
(n"  I,) — if  his  line  be  extinct,  then  Gilbert  Stiles  and  the  other  sons, 
respectively,  in  order  of  birth,  or  their  issue:  (n°  2,) — in  default  of  these, 
all  the  daughters  together,  Margaret  and  Charlotte  Stiles,  or  their  issue. 
(n"  3.) — On  failure  of  the  descendants  of  John  Stiles  himself,  the  issue  of 
Geoffrey  and  Lucy  Stiles,  his  parents,  is  called  in:  viz.,  first,  Francis  Stiles, 
the  eldest  brother  of  the  whole  blood,  or  his  issue:  (n"  4,) — then  Oliver 
Stiles,  and  the  other  whole  brothers,  respectively,  in  order  of  birth,  or  their 
issue:  (n"  5,) — then  the  sisters  of  the  whole  blood  all  together,  Bridget  and 
Alice  Stiles,  or  their  issue,  (n"  6.) — In  defect  of  these,  the  issue  of  George 
and  Cecilia  Stiles,  his  father's  parents;  respect  being  still  had  to  their  age 
and  sex:  (n"  •/,) — then  the  issue  of  Walter  and  Christian  Stiles,  the  parents 
of  his  paternal  grandfather:  (n°  8,) — then  the  issue  of  Richard  and  Atue 
Stiles,  the  parents  of  his  paternal  grand&ther's  father:  (n°  9,) — and  so  on 
in  the  paternal  grandfather's  paternal  line,  or  blood  of  Walter  Stiles,  in 
in_finiium.{gg)  In  defect  of  these,  the  issue  of  William  and  Jane  Smith,  the 
parents  of  his  paternal  grandfather's  mother:  (n"  10,) — and  so  on  in  the 
paternal  grandfather's  maternal  line,  or  blood  of  Christian  Smith,  in 
♦238]  in/tniium:  till  both  the  *immediate  bloods  of  George  Stiles,  the 
paternal  grandfather,  are  spent. — Then  we  must  resort  to  the  issue 
of  Luke  and  Frances  Kempe,  the  parents  of  John  StUes's  paternal  grand- 
mother: (n°  II,) — then  to  the  issue  of  Thomas  and  Sarah  Kempe,  the  par- 
ents of  his  paternal  grandmother's  father:  (n°  12,) — and  so  on  in  the  paternal 
grandmother's  paternal  line,  or  blood  of  Lulce  Kempe,  in  in/inilum. — In 
default  of  which  we  must  call  in  the  issue  of  Charles  and  Mary  Holland,  the 
parents  of  his  paternal  grandmother's  mother:  (n"  13,) — and  so  on  in  the 
paternal  grandmother's  maternal  line,  or  blood  of  Frances  Holland,  in  infin- 
itum: till  both  the  immediate  bloods  of  Cecilia  Kempe,  the  paternal  grand- 
mother, are  also  spent. — Whereby  the  paternal  blood  of  John  Stiles  entirely 
failing,  recourse  must  then,  and  not  before,  be  had  to  his  maternal  relations; 
or  the  blood  of  the  Bakers,  (n"  14,  15,  16,)  Willises,  (n°  17,)  Thorpes, 
(n°  18,  19,)  and  Whites,  (n°  20,)  in  the  same  regular  successive  order  as  in 
the  paternal  line. 

The  student  should  however  he  informed,  that  the  class  n"  10  would  be 
postponed  to  n°  11,  in  consequence  of  the  doctrine  laid  down,  argueneb,i\<x>) 
by  justice  Manwoode,  in  the  case  of  Clere  and  Brooke;(j)  from  whence  it  is 
adopted  by  lord  Bacon,(/)  and  Sir  Matthew  Hale:(a)  because,  it  is  said,  that 
all  the  female  ancestors  on  the  part  of  the  father  are  equally  worthy  of  blood; 
and  in  that  case  proximity  shall  prevail.  And  yet,  notwithstanding  these 
respectable  authorities,  the  compiler  of  this  table  hath  ventured  (in  point  of 
theory,  forthe  case  never  yetoccurred  in  practice)  (loi)  to  give  the  preference 
to  n°  10  before  n"  11;  for  the  following  reasons: ( 102)  i.  Because  this  point 

(rl  See  the  table  of  deacentaanneced. 
(I)  Flowd.  150. 

(99)  [Indefinitely.] 

(100)  [In  ihc  course  of  the  argument  ] 

(loi)  Mr.  Cruise  states  that  a  case  exactly  in  point  aroae  in  the  Midland  drcnit  in  rSos, 
and  was  intended  to  have  been  argued  in  Westminster  Hall,  but  was  compromised. 
"Several  eminent  counsel  were,  however,  consulted,  amon^whom  was  setjeant  Williams: 
and  they  were  all  of  opinion  that  Sir  W.  Blackstone's  doctnne  was  wrong."  3  Crn.  Dig. 
a  ed.  411.  n.— Chitty. 

(103)  The  opinion  of  Blackstone  is  now  declared  to  be  the  law.    Williams  on  Real  Prop. 

(6  ed.)  109.    Tbe  rule  following  declares  the  law  which  had  been  much  in  controversy 

TOO 
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was  not  the  principal  qnestion  in  the  case  of  Clere  and  Brooke:  but  the  law 
concerning  it  is  ddivered  olnler{ioi)  only,  and  in  the  course  of  argument  by 
justice  Manwoode;  though  afterwards  said  to  be  confirmed  by  the  three 
other  jmtices  in  separate,  extrajudicial  conferences  with  the  reporter,  2. 
Because  the  chief  justice,  Sir  James  Dyer,  in  reporting  the  resolution  of  the 
court  in  what  seems  to  be  the  same  case,  (if)  takes  no  notice  of  this  doctrine. 
3.  Because  it  appears  from  Plowden's  report  that  very  many  gentle- 
men of  the  law  were  dissatisfied  *with  this  position  of  justice  Man-  [^239 
woode;  since  the  blood  of  n"  10  was  derived  to  the  purchaser  through 
a  greater  number  of  males  than  the  blood  of  n°  11,  and  was  therefore  in 
their  opinion  the  more  worthy  of  the  two.  4.  Because  the  position  itself 
destroys  the  otherwise  entire  and  regitdar  symmetry  of  our  legal  course  of 
descents,  as  is  manifest  by  inspecting  the  table;  wherein  u"  17,  which  is 
analogous  in  the  maternal  line  to  n"  10  In  the  paternal,  is  preferred  to  n"  18, 
which  is  analogous  to  n°  11,  upon  the  authority  of  the  eighth  rule  laid  down 
by  Hale  himself:  and  it  destroys  also  that  constant  preference  of  the  male 
stocks  in  the  law  of  inheritance,  for  which  an  additional  reason  is  before(jr) 
given,  besides  the  mere  dignity  of  blood.  5.  Because  it  introduces  all  Uiat 
uncertainty  and  contradiction,  which  is  pointed  out  by  that  ingenious 
author;(_y)  and  establishes  a  collateral  doctrine  (viz.,  the  preference  of  n"  ti 
to  n°  10)  seemingly,  though  perhaps  not  strictly,  incompatible  with  the  prin- 
cipal point  resolved  in  the  case  of  Clere  and  Brooke,  viz.,  the  preference  of 
nil  to  n°  14.  And,  though  that  learned  writer  proposes  to  rescind  the 
principal  point  then  resolved,  in  order  to  dear  this  difficulty;  it  is  appre- 
hended that  the  difficulty  may  be  better  cleared  by  rejecting  the  collateral 
doctrine,  which  was  never  yet  resolved  at  all.  6.  Because  the  reason  that  is 
given  for  this  doctrine  by  lord  Bacon  (viz. ,  that  in  any  degree,  paramount 
the  first,  the  law  respecteth  proximity,  and  not  dignity  of  blood)  is  directly 
contrary  to  many  instances  given  by  Plowden  and  Hale,  and  every  other 
writer  on  the  law  of  descents.  7.  Because  this  position  seems  to  contradict 
the  allowed  doctrine  of  Sir  Edward  Coke;(^)  who  lays  it  down  (under  dif- 
ferent names)  that  the  blood  of  the  Kempes  {alias  Sandies)  shall  not  inherit 
till  the  blood  of  the  Stileses  {alias  Fairfields)  (ail.  Now  the  blood  of  the 
Stileses  does  certainly  not  fail  till  both  n°  9  and  n"  10  are  extinct.  Where- 
fore n"  1 1  (being  the  blood  of  the  Kempes)  ought  not  to  inherit  till  then. 
8.  Because  in  the  case  Mich.  12  Edw.  IV.  14(a)  (much  relied  on  in  that  of 
Clere  and  Brooke)  it  is  laid  down  as  a  rule,  that  "  cestuy,  que  doit  inheriter 
al  pere,  doit  inheriter  al  Jils."{b')  {10^)  And  so  Sir  Matthew  Hale(f)  says, 
"that  though  the  law  excludes  the  father  from  inheriting,  yet  it  substi- 
tutes and  directs  the  descent  as  it  should  have  been  had  the  father  inher- 

(ul  Dyer.  S14.  (a)  FlUb.  Abr,  Ut  dfwxnf.  1.    Bro.  Abr.  tit.  iU- 

|7)  Pacei  23G,  2R6. 237.  tent.  3. 

(IilLaiToflnberilanc«s,Mei1ItpfiLS0.SI.61,eZU.  (b)  B«epage22S. 

(i)Co.  Utt.12     H&«k.  abr.  bi  IM.  fc)  HiBt.a  L.  241. 

in  accordance  with  the  opinion  expressed  by  Blackstone.  Sec.  8  of  the  Descent  Act 
provides  that: 

"  When  the  descent  can  no  longer  be  traced  along  the  male  paternal  line,  the  mother 
of  a  more  remote  maternal  ancestor  and  her  descendants  are  prererred  to  the  mother  of  a 
less  remote  paternal  ancestor  and  her  descendants.  When  the  tracing  of  the  descent  has 
entered  upon  the  female  line,  the  same  mie  applies,  so  often  as  it  becomes  necessary  to 
change  from  male  ancestors  to  female."  (Sec.  S.)  Also  Pollock  and  Maitlend's  History 
of  Eng.  Law,  300. 

The  following  rule  is  due  to  J2  and  33  Vict.  c.  35,  8.  19,  and  is  entirely  novel:  "Ifthere 
should  be  a  total  failure  of  heirs  of  the  pnrchaser,  the  descent  will  thenceforth  be  traced 
from  the  person  last  entitled  to  the  land  as  if  he  had  been  the  purchaser.  The  same  rule 
applies,  where  land  is  descendible  as  if  an  ancestor  had  been  Uie  purchaser,  upon  a  total 
fiiilure  of  heiis  of  snch  ancestor."    Cballis  Law  of  Real  Prop,  (a  ed.)  p.  318-319. 

(103)  [Cursorily.] 

(104)  [He  who  could  inherit  from  the  father  could  inherit  from  the  son, 3 
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*34o]  ited."(io5)  Now,  it  is  settled,  by  the  resolution  of  Clere*  and  Brooke, 
that  n"  10  should  have  inherited  before  n°  1 1  to  Geo&rey  Stiles,  the 
father,  had  he  been  the  person  last  seised;  and  therefore  n°  10  ought  also  to 
be  preferred  in  inheriting  to  John  Stiles,  the  son. 

In  cast  John  Stiles  was  not  himself  the  purchaser,  but  the  estate  in  fact 
came  to  him  by  descent  from  his  father,  mother,  or  any  higher  ancestor, 
there  is  this  difference:  that  the  blood  of  that  line  of  ancestors,  from  which 
it  did  not  descend,  can  never  inherit:  as  was  formerly  fully  explained. (tf) 
And  the  like  rule,  as  there  exemplified,  will  hold  upon  descents  from  any 
other  ancestors. 

The  student  should  also  bear  in  mind,  that  during  this  whole  process, 
/ohn  SliUs  is  the  person  supposed  to  have  been  last  actually  seised  of  the 
estate.  For  if  ever  it  comes  to  vest  in  any  other  person,  as  heir  to  John 
SHUs,  a  new  order  of  succession  must  be  observed  upon  the  death  of  such 
heir;  since  he,  by  his  own  seisin,  now  becomes  himself  an  ancestor  or  stipes, 
and  must  be  put  in  the  place  of  Jokn  Stiles.  The  figures  therefore  denote 
the  order  in  which  the  several  classes  would  succeed  to  John  Stiles,  and  not 
to  each  other;  and  before  we  search  for  an  heir  in  any  of  the  higher  figures, 
(as  n"  8,)  we  must  be  first  assured  that  all  the  lower  classes  (from  n°i  to 
n'*  7)  were  extinct  at /cAn  ^^^'f  decease.(to6) 


CHAPTER  XV. 
OF  TITLE  BY  PURCHASE. 

AND 

I.  BY  ESCHEAT. 


PuiiCHASB,  perquisifio,  taken  in  its  largest  and  most  extennve  sense,  is 
thus  d^ned  by  Littleton;(a)  the  possession  of  lands  and  tenements,  whidi 
a  man  hath  by  his  own  act  or  agreement,  and  not  by  descent  fix>m  any  of 
his  ancestors  or  kindred.(i)  In  this  case  it  is  contradistinguished  ftwn 
acquisition  by  right  of  blood,  and  includes  every  other  method  of  coming  to 
an  estate,  but  merely  that  by  inheritance:  wherein  the  title  is  vested  in  a 
person,  not  by  his  own  act  or  agreement,  but  by  the  ^ngle  operation  of 
law.(i) 
(d)  Sec  l»««  ISB.  (A)  Co.  Utt.  1& 

(105)  This  rule,  however,  does  not  apply  in  all  ( 
wonld  succeed  to  the  father,  though  he  could  not  t< 

(ic6)The  preference  bestowed  upon  □"  10  to  n"  11  in  the  accompany iag  table  of 
descents  has  given  rise  to  a  legal  controversy,  in  which  mnch  learning  and  ability  have 
been  employnl.  On  the  side  of  Mr.  Justice  Blackstone,  Mr.  Christiaii  and  Mr.  Watkini 
have  ranged  themselves;  opposed  to  him  are  Mr.  WooddeMon,  Mr.  Crnise,  and  Mr. 
Opcode.  It  has  been  intimated,  however,  by  more  than  one  authority,  that  the  point  la 
dispute  is  scarcely  worth  the  labor  of  an  adjustment;  for  up  to  the  present  time  no  case 
of  the  kind  has  come  before  tbr  courts  for  discussion.  See  ante,  338,  note  36.  Nor  is  it 
probable  that  one  will  arise  to  render  the  determination  of  practical  utility.  See  H. 
Chitty  on  Descents,  117.  128.     See  Cruise.  Dig.  vol.  3,  p.  43a — Chittv. 

{i)Hart  V.  Reynolds,  3  Cowen  (N.  Y.)  42-48  note  (1817).  Hoyt  v.  Van  Ala^e,  IS 
Barb.  (N.  V.)  568-571  (1853J.  Ramsey  v.  Ramsey.  7  Ind,  607-609  (1856).  Wataon  r. 
Donnelly,  28  Barb.  (N.  Y.)  653-658  (1859).  Purczell  v.  Smidt,  31  Withrow  (Iowa),  540- 
546  (1866).  Estate  of  Donahue,  36  Cal.  329-332  (1868).  Delay  v.  Chapman,  3  Oregon, 
459-464  (1S69).  Hamilton  v.  Homer,  46  Miss.  378-395  (1871).  Suffden's  Vendora  and 
Purchasers,  vol.  a,  p.  233  (1873).  Spielman  v.  Kliest,  36  N.  J.  Eq.  i99-»3  (r88»). 
Delaney  v.  City  of  Salina,  34  Rand.  (Kan.)  532,  539  (1886).  Boone's  taw  of  Real  Prop^ 
p.  278.  i  247  (1883)- 
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Purchase,  indeed,  in  its  vulgar  and  confined  acceptatiou,  is  applied  only  to 
such  acquisitions  of  land,  as  are  obtained  by  way  of  bargain  and  sale  for 
money,  or  some  other  valuable  consideration.  But  this  falls  far  short  of  the 
legal  idea  of  purchase:  for,  if  I  give  land  freely  to  another,  he  is  in  the  eye 
of  the  law  a  purchaser,  (r)  and  falls  within  Littleton's  definition,  for  becomes 
to  the  estate  by  his  own  agreement;  that  is,  he  consents  to  the  gift.  A  man 
who  has  his  father's  estate  settled  upon  him  in  tail,  before  he  was  bom,  is 
also  a  purchaser;  for  he  takes  quite  another  estate  than  the  law  of  descents 
would  have  given  him.  Nay,  even  if  the  ancestor  devises  his  estate  to  his 
heir-at-law  by  will,  with  other  limitations,  or  in  any  other  shape,  than  the 
course  of  descents  would  direct,  such  heir  shall  take  by  purchase.(^)  But 
if  a  man,  seised  in  fee,  devises  his  whole  estate  to  his  heir-at-law,  so 
tjiat  the  heir  takes  neither  a  greater  nor  a  less  estate  by  the  *devise  [^243 
than  he  woold  have  done  without  it,  he  shall  be  adjudged  to  take 
by  descent,(f)  even  though  it  be  charged  with  encumbrances: (/)  this  being 
for  the  ben^t  of  creditors,  and  others,  who  have  demands  on  the  estate  of 
the  ancestor.(2)  If  a  remainder  be  limited  to  the  heirs  of  Scmpronius,  here 
Sempronins  himself  takes  nothing;  but  if  he  dies  during  the  continuance  of 
the  particular  estate,  his  heirs  sh^  take  as  purchasers.  (£■)  But  if  an  estate 
be  made  to  A.  for  life  remainder  to  his  right  heirs  in  fee,  his  heirs  shall  take 
by  descent:  for  it  is  an  ancient  rule  of  law,  that  whenever  the  ancestor  takes 
an  estate  for  life,  the  heir  cannot  by  the  same  conveyance  take  an  estate  in 
fee  by  purchase,  but  only  by  descent.  (A)     And  if  A.  dies  before  entry,  still 

le)  Co.  Ult  U.  (/)  Sklk.  90.    Lord  Baym.  T». 

id)  Lord  EUtrm.  ns.  fa)  1  BoIL  Abr.  «tT. 

(<)  1  Boll.  Abr.  OSL  (h>  1  Sep.  IM.    •!  Lev.  tO.    tttjm.  8S4. 

(3)  See  fbTther,  on  this  point.  Com.  Dig.  Descent,  A.  B.  Bac.  Abr.  Descent,  B.  With 
re^>ect  to  what  sliall  be  Bsseta  by  descent,  it  is  laid  down  as  a  general  mle  that,  thongh 
the  ancestor  devise  the  estate  to  his  heir,  yet,  if  he  take  the  same  estate  in  qaanttty  and 
qnallty  that  the  law  would  have  given  him,  the  deviae  is  a  nullity,  and  the  heir  is  seised 
by  descent,  and  the  estate  assets  in  his  hands.  As  when  a  man  seised  of  land  in  fee  on 
part  of  his  mother  devises  it  to  his  heir  on  the  part  of  his  mother  in  fee,  the  heir  is  in  by 
descent  i  Salk.  341.  S.  C  Prec.  in  Chan.  33a.  3  Ld.  Ra^.  839.  Cotn.  Rep.  113, 
8.  P.  3  Leon.  11.  Dyer,  124,  a.  Flowd.  545,  and  note  (f )  in  the  English  tiandation. 
So  where  a  man  seised  in  fee  on  the  part  of  his  mother  devised  to  the  executors  for  six- 
teen yeais  for  payment  of  his  debta,  remainder  to  his  heir  on  the  part  of  his  mother,  it 
was  held  that  the  heir  took  by  descent;  for  it  is  no  more  than  if  the  devisor  had  made  • 
lease  for  sixteen  ycEirs  and  afterwards  devised  hisi  reversion  to  the  heir.  3  Lev.  117.  So 
where  one  devises  to  another  for  life,  remainder  to  his  heir  in  fee,  the  heir  shall  take  the 
reversion  by  descent;  and  yet  the  law  would  have  thrown  the  estate  immediately  on  the 
heir  by  descent  if  there  had  been  no  devise,  i  Roll.  Abr.  6a6,  (I )  pi.  ».  Sty.  148,  149. 
So  where  one  devises  land  to  his  heir,  chained  with  a  rent  issuing  out  of  it,  or  with 
the  payment  of  a  snm  of  money,  still  the  heir  takes  by  descent.  Com.  Rep.  7a.  i 
Salk.  »4r  i  Lutw.  793,  797.  1  Ld.  Raym.  738.  3  Atk.  393.  So  where,  on  riens  per 
descent  [Nothing  by  descent]  pleaded,  it  appeared  that  the  ancestor  devised  the  lands  to 
the  heir  for  payment  of  debts,  it  was  adjudged  that  the  heir  was  in  by  descent,  for  the 
teonre  is  not  altered,  a  Str.  1370.  I  Black.  Rep.  sa.  For  other  anthorities  to  the  same 
point,  see  Co.  Litt.  ra,  b.,  note  63. 

But  where  a  different  estate  is  devised  than  wonid  descend  to  the  heir,  the  disposition 
by  the  will  shall  prevail;  as  where  the  estate  is  devised  to  the  heir  in  tail.  Plowd.  545. 
So  where  a  man  having  issue  two  daughters,  who  are  his  heirs,  devises  lands  to  them  and 
their  heirs,  they  take  under  the  will;  for  by  law  they  would  take  as  coparceners,  bot  by 
the  will  they  have  it  as  joint-tenants.  Cro.  Eliz.  431.  Bacon's  Maiims,  Reg.  n.  a(.  1 
Salk.  343.  Comyns,  133.  3  Ld.  Raym.  839.  But,  since  the  statnte  3  W.  &  M.  c.  14, 
such  a  devise  is  fraudulent  against  creditors  by  spedalty,  and  therefore  an  action  may 
be  bronght  af^ainst  the  devisee  as  heir  and  devisee,    a  Saund.  8,  (d.) — CmTTV. 

The  doctrine  laid  down  in  the  text — that  when  a  devise  of  lands  to  the  heir-at-law 
makes  no  alteration  in  the  nature  or  limitation  of  the  estate,  the  heir  will  take,  not  by 
purchase  under  the  will,  but  by  bis  preferable  title  by  descent— is  no  longer  law.  The 
statute  of  3  &  4  Gul.  IV.  c.  106  enacts  that  an  heir  to  whom  land  is  devised  by  his 
ancestor  shall  take  as  devisee,  and  not  by  descent;  and  that  a  limitation  of  land,  by  any 
ce,  to  the  grantor  and  his  heirs  shell  create  an  estate  by  purchase.— Ho VBSBM. 
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his  heirs  shall  take  by  descent,  aad  not  by  purchase:  for  where  the  heir 
takes  any  thing  that  might  have  vested  in  the  ancestor,  he  takes  by  way  of 
descent.(()  The  ancestor,  during  his  life,  bearethinhimself  all  his  heirs ;(*) 
and  therefore,  when  once  he  is  or  might  have  been  seised  of  the  lands,  the 
inheritance  so  limited  to  his  heirs  vests  in  the  ancestor  himself:  and  the  word 
"  heirs  "  in  this  case  is  not  esteemed  a  word  oi  purchase,  but  a  word  oilimi- 
talion,  enuring  so  as  to  increase  the  estate  of  the  ancestor  from  a  tenancy  iot 
life  to  a  fee-simple. (3)  And  had  it  been  otherwise,  had  the  heir  (who  is 
uncertain  till  the  death  of  the  ancestor)  been  allowed  to  take  as  a  purchaser 
originally  nominated  in  the  deed,  as  must  have  been  the  case  if  the  remainder 
had  been  expressly  limited  to  Matthew  or  Thomas  by  name;  then,  in  the 
times  of  strict  feodal  tenure,  the  lord  would  have  been  defrauded  by  such  a 
limitation  of  the  fruits  of  his  signiory  arising  from  a  descent  to  the  heir. 

What  we  call  purchase,  perquisitio,  the  feudists  called  conquests,  amquiBstus, 
or  conquisilio:{l)  both  denoting  any  means  of  acquiring  an  estate  out  of  the 
common  course  of  inheritance.  And  this  is  still  the  proper  phrase  in  the 
law  of  Scotland:(m)  as  it  was  among  the  Norman  jurists,  who  styled 
*243]  ♦the  first  purchaser  (that  is,  he  who  brought  the  estate  into  the 
family  who  at  present  owns  it)  the  conqueror  or  amquermr.in) 
Which  seems  to  be  all  that  was  meant  by  the  appellation  which  was  given 
to  William  the  Norman,  when  his  manner  of  ascending  the  throne  of  Eng- 
land was,  in  his  own  and  his  successors'  charters,  and  by  the  historians  of 
the  times,  entitled  amquastus,  and  himself  congutestor  or  amquisiior;{o) 
signifying  that  he  was  the  first  of  his  family  who  acquired  the  crown  of 
England,  and  from  whom  therefore  all  future  claims  by  descent  must  be 
derived:  though  now,  from  our  disuse  of  the  feodal  sense  of  the  word, 
together  with  the  reflection  on  his  forcible  method  of  acquisition,  we  are  apt 
to  annex  the  idea  of  vuiory  to  this  name  of  conquest  or  amquisition:  a  title 
which,  however  just  with  regard  to  the  crown,  the  Conqueror  never  pre- 
tended with  regard  to  the  realm  of  England;  nor,  in  fact,  ever  had.  (^) 

The  difference,  in  effect,  between  the  acquisition  of  an  estate  hy  descent 
and  by  purchase,  consists  principally  in  these  two  points:  i.  That  by  pur- 
chase the  estate  acquires  a  new  inheritable  quality,  and  is  descendible  to  the 
owner's  blood  in  general,  and  not  the  blood  only  of  some  particular  ances- 
tor.(4)  For,  when  a  man  takes  an  estate  by  purchase,  he  takes  it  not  ut 
feudum  patemum  or  matemum,{_<)  whidi  would  descend  only  to  the  heirs 
by  the  father's  or  the  mother's  side:  but  he  takes  it  ut  feudum  antiquuM(6) 
as  a  feud  of  indefinite  antiquity,  whereby  it  becomes  inheritable  to  his  heirs 
general,  first  of  the  paternal,  and  then  of  the  maternal.  line.(7)  2.  An 
estate  taken  by  purchase  will  not  make  the  heir  answerable  for  the  acts  of 
the  ancestor,  as  an  estate  by  descent  will.  For  if  the  ancestor,  by  any  deed, 
obligation,  covenant,  or  the  like,  biudeth  himself  and  his  heirs,  and  dieth; 

(1)  Sheller's  case,  1  Rep.  98. 
h)  Co.  iJtt.  22. 
(fl  OnUg.  M.  1. 10  '"■ 
(m)  DaiTrymple  ol 


nUg.  i.  i.  I.'lO.m  (pi  Seebookicbrs.' 

Dklrymple  of  Few'    — 


(3)  This  is  the  rule  or  maxim  known  among  lawyera  aa  "  the  mle  in  Shelley's 
I  Co.  88.  See  Harr.  &  BuU.  Co.  Litt.  376,  b.,  n.  i.  Feame,  Cont  Rem.  aS.  f 
on  Estates,  i  vol.,  263  to 41  J— ChitTV. 

Scott  V.  Nelson,  3  Porter  (Ala.)  451,  459  (1836). 

(4!  Delay  v.  Chapman,  3  Oregon,  459,  464  (1869). 

(5)  [As  a  fee  paternal  or  materaal.j 

f6)  [As  an  ancient  fee.] 
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this  deed,  obligation,  or  covenant,  shall  be  binding  upon  the  heir  so  &r  forth 
only  as  he  (or  any  other  in  trust  for  biin)(;)  had  any  estate  of  inherit- 
ance vested  in  him  by  descent  *froni,  (or  any  estate  ^r  auier  vie  coming  [*244 
to  him  by  special  occupancy,  as  heir  to,)(r}  that  ancestor,  sufficient 
to  answer  the  charge;(j)  whether  he  remains  in  possession,  or  hath  alienated 
it  before  action  brought;(0  which  sufficient  estate  is  in  the  law  called  assets; 
from  the  French  word  assez,  enough.  («)  Therefore  if  a  man  covenants,  for 
himself  and  his  heirs,  to  keep  my  house  in  repair,  I  can  then  (and  then  only) 
compel  his  heir  to  perform  this  covenant,  when  he  has  an  estate  sufficient  for 
this  purpose,  or  assets,  by  descent  from  the  covenantor;  for  though  the  cove- 
nant descends  to  the  heir,  whether  he  inherits  any  estate  or  no,  it  lies  dor- 
mant, and  is  not  compulsory,  until  he  has  assets  by  descent.(f)(S) 

This  is  the  legal  signification  of  the  word  perquisitio,  or  purchase;  and  in 
this  sense  it  includes  Uie  five  following  methods  of  acquiring  a  title  to  estates: 
I.  Escheat.  2,  Occupancy.  3,  Prescription.  4.  Forfeiture.  5.  Aliena- 
tion.    Of  all  these  in  their  order. 

I.  Escheat,  we  may  remember,  (or)  was  one  of  the  fruits  and  consequences 
of  feodal  tenure.  The  word  itself  is  originally  French  or  Norman,(jr)  in 
which  language  it  signifies  chance  or  accident;  and  with  us  it  denotes  an 
obstruction  of  the  course  of  descent,  and  a  consequent  determination  of  the 
tenure,  by  some  unforeseen  contingency:  in  which  case  the  land  naturally 
results  back,  by  a  tind  of  reversion,  to  the  original  grantor  or  lord  of  the 
fee.(jK)(9) 

(«)  Stat.  19  Or.  n.  0,11,1  ta  M  Ftncb.  Hep.  BO. 

(r)  nild. J 11  (»)  aee  !■««  fi. 

tt)  1  P.  Wms.  T7T.  (x)  £MAd.  or  tditt,  lonoBi  ttaa  the  rob  adutr. 

It)  StaL  S  A  4  W.  and  M.  O.  M.  or  ecAotr,  to  happen. 

(II)  Finch,  lAW,  UB.  (H)  1  ftrud.  M.    Co.  Lltt  U. 


(8)  Rose  V.  AlpBugh,  118  Mass.  369,  378  (1875).  Woods  v.  Pctera,  3  New  BnuB.  R. 
(Piigsley)  478,  4Ba  (1875).  Broom's  Parties  to  Acdons,  p.  117.  i  Lomaz  DiKest.  604, 
£05.  A^ts,  in  a  laiver  sense,  is  the  real  and  personal  property  of  the  deceased,  which, 
either  tn  the  hands  of  his  heir  or  devisee,  or  of  his  executor  or  administrator,  is  charge- 
able wiUi  the  payment  of  his  debts  and  iegacies.  Wait's  Actions  and  Def  vol.  i,  p.  34S 
i  I,  (1877).  The  responsibility  of  the  heir  for  the  debts  or  covenants  of  his  ancestor,  is 
lo  be  measured,  not  by  the  amount  of  the  ancestor's  estate  vested  in  him,  but  by  the 
amount  received.     Yancy  v.  Batte,  48  Tex.  46,  59  (1S77). 

In  New  York  lineal  and  coUaterel  warrantiea  with  all  their  incidents  are  abolished  by 
statute,  but  heirs  and  devisees  are  answerable  upon  the  agreemeot  or  covenant  of  the 
ancestor,  to  the  extent  of  the  land  descended  or  demised  to  thetn.  in  the  cases,  and  in 
manner  prescribed  by  law.     Barber's  Parties  to  Actions,  p.  206  [2  ed.) 

Copyhold  estates  are  not  liable  as  assets,  either  in  law  or  equity,  to  the  testator's  debts, 
further  than  he  subjected  them  thereto.     Aldrich  v.  Cooper,  8  Ves.  393.— Chittv. 

(9>CBrTi11's  Lessees  v,  Griffith,  i  H.  &  McH.  (Md.)  397,  311  (1769).  Montgomery  v. 
Donois,  7  N.  H.  475,  481  ( 1835I.  State  v.  Green,  18  Nev.  34, 47  { 1883).  Willard  on  Real 
Estate,  p.  344  (a  ed.)     Barb.  Personal  Prop.  p.  559, 

In  the  United  States,  the  state  steps  into  the  place  of  the  feudal  lord,  by  virtue  of  its 
sovereignty,  as  the  original  and  ultimate  proprietor  of  all  the  lands  within  its  jurisdic- 
tion; and  in  most  of  the  states  the  right  of  escheat  is  secnred  by  statute.  3  Pingrey  on 
Real  Prop.  p.  1301.  The  stern  rules  of  the  common  law,  appertaining  to  escheat,  have 
been  modified  to  a  greater  or  less  extent  by  the  constitution,  or  statutes  of  the  different 
states,  and  is  almost  narrowed  down  to  the  isolated  instance  of  a  failure  of  heiis  propter 
defectum  sanguinis;  [On  account  of  failure  of  blood],  or  by  the  death  of  an  alien.  Bai- 
ley's Onus  Probandi,  439  (1886).  Trustees  of  the  University  v.  Foy,  1  N.  C,  (Mnrp.) 
('80s). 

As  to  the  doubtful  propriety  of  considering  escheats  nnder  the  head  of  title  by  pur- 
chase, see  ante,  note  (3)  to  chapter  14.  It  may  be  added  that  escheats  do  not  answer  to 
the  deacription  given  ay  our  author  in  the  last  page,  of  the  effects  of  the  acquisition  of 
an  estate  oy  purchase;  for  the  inheritable  quality  of  the  lands  escheated,  as  we  are  taught 
In  the  present  page,  follows  the  nature  of  the  seignory,  and  does  not  attach  in  the  person 
of  the  lord  to  whom  the  escheat  fells.  Nor  are  the  lands  exempt  from  the  acts  of  the 
ance^or,  from  whom  the  seignory  descends,  or  from  the  enctunbiances  of  the  last  tenant  - 
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Escheat  therefore  being  a  title  frequently  rested  to  the  lord  by  inheritance, 
as  being  the  fruit  of  a  signiory  to  which  he  was  entitled  by  descent,  (for 
which  reason  the  lands  escheated  shall  attend  the  signiory,  and  be  inheritable 
by  such  only  of  his  heirs  as  are  capable  of  inheriting  the  other,  )(^)  it  may 
seem  in  such  cases  to  fall  more  properly  under  the  former  general  head  of 
acquiring  title  to  estates,  viz.,  by  descent,  (being  vested  in  him  by 
*245]  act  of  law,  and  not  by  his  own  act  *or  agreement,)  than  under  the 
present,  by  purdiase.  But  it  must  be  remembered  that,  in  order  to 
complete  this  title  by  escheat,  it  is  necessary  that  the  lord  perform  an  act  of 
bis  own,  by  entering  on  the  lands  and  tenements  so  escheated,  or  suing  outa 
writ  of  escheatiia)  on  &ilure  of  which,  or  by  doing  any  act  that  amounts  to 
an  implied  waiver  of  his  right,  as  by  accepting  homage  or  rent  of  a  stranger 
who  usurps  the  possession,  his  title  by  escheat  is  barred.  (^)  It  is  ther^>re 
in  some  respect  a  title  acquired  by  his  own  act,  as  well  as  by  act  of  law. 
Indeed,  this  may  also  be  said  of  descents  themselves,  in  which  an  entry  or 
other  seisin  is  required,  in  order  to  make  a  complete  title:  and  therefore  this 
distribution  of  titles  by  onr  legal  writers,  into  those  by  descent  and  by  pur- 
chase, seems  in  this  respect  rather  inaccurate,  and  not  marked  with  sufficient 
precision:  for,  as  escheats  must  follow  the  nature  of  the  signiory  to  which 
they  belong,  they  may  vest  by  either  purchase  or  descent,  according  as  Uie 
signiory  is  vested.  And,  though  Sir  Edward  Coke  considers  the  lord  by 
escheat  as  in  some  respects  the  assignee  of  the  last  tenant, (f)  and  therefore 
taking  by  purchase;  yet,  on  the  other  hand,  the  lord  is  more  ^equently  con- 
sidered as  being  ultimus  A(er»,(io)and  therefore  taking  by  descent  in  a  kiiid 
of  caducary  succession. 

The  law  of  escheats  is  founded  upon  this  single  principle,  that  the  blood  of 
the  person  last  seised  in  fee-simple  is,  by  some  means  or  other,  utterly  extinct 
and  gone;  and,  since  none  can  inherit  his  estate  but  such  as  are  of  his  blood 
and  consanguinity,  its  follows,  as  a  regular  consequence,  that  when  such  blood 
is  extinct,  the  inheritance  itself  must  fail:  the  land  must  become  what  the 
feodal  writers  denominateyn«/um  ii^(r/um,-(ii)  and  must  result  back  ^ain 
to  the  lord  of  the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it  was 
given. 

Escheats  are  frequently  divided  into  those  propter  defectum  sanguinis,  and 
those  propter  delictum  teneniis:{\2)  the  one  sort,  if  the  tenant  dies  without 

heirs;  the  other,  if  his  blood  be  attainted. (^(/)  But  both  these  ^>edcs  ' 
*246]  may  well  be  ^comprehended  under  the  first  denomination  only;  for 
he  that  is  attainted  suffers  an  extinction  of  his  blood,  as  well  as  be 
that  dies  without  relations.  The  inheritable  quality  is  expunged  in  one 
instance,  and  expires  in  the  other;  or,  as  the  doctrine  of  escheats  is  very  fully 
expressed  in  Pleta,(f)  "dominus  capiialis  feodi  loco  hceredis  Aadetur,  qvoliis 
per  defectum  vet  delictum  extinguitur  sanguis  tenentis."{\^ 

Bscheats  therefore  arising  merely  upon  the  deficiency  of  the  blood,  whereby 
the  descent  is  impeded,  their  doctrine  will  be  better  illustrated  by  considering 
the  several  cases  wherein  hereditary  blood  may  be  deficient,  than  l^  any  other 
method  whatsoever. 

rt)  Co.  Lilt  13.  (e)  llnM.  216. 

\a)  Bro.  AbT.  tit.  (hAoK,  31  (d)  Co.  Utt  IS,  9L 

(6)  Bra.  Abr.  tlt.a<»<iilanx,  2S.    Oo.Lltt.2M.  it)  L.S.ii.\. 

Earl  of  Bedford's  cue,  7  Rep.  6.    Stnalman  v.  Aeborough,  i  Roll.  Rep.  403. — CtuTTV. 
Sebben  v.  Tmevant,  3  Des.  (S.  C. )  ai3-ai8  ( 1811). 

(10)  [The  last  heir. f    Craudall  v.  Gallup,  11  Day  (Conn.)  375  (1837) 


ezdnct,  either  by  failure  af  issue  or  corruption."] 
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I,  2,  3.  The  first  three  cases,  wherein  inheritable  blood  is  wanting,  may  be 
collected  from  the  rules  of  descent  laid  down  and  explained  in  the  preceding 
chapter,  and  therefore  will  need  very  little  illustration  or  comment.  First, 
when  the  tenant  dies  without  any  relations  on  the  paitofany  of  his  ancestors: 
secondly,  when  he  dies  without  any  relations  on  the  part  of  those  ancestors 
from  whom  his  estate  descended:  thirdly,  when  he  dies  without  any  relations 
of  the  whole  blood.  (14)  In  two  of  these  cases  the  blood  of  the  first  purchaser 
is  certainly,  in  the  other  it  is  probably,  at  an  end;  and  therefore  in  all  of 
them  the  law  directs  that  the  land  shall  escheat  to  the  lord  of  the  fee;  for  the 
lord  would  be  manifestly  prejudiced,  if,  contrary  to  the  inherent  condition 
tacitly  annexed  to  all  feuds,  any  person  should  be  suffered  to  succeed  to  the 
lauds,  who  is  not  of  the  blood  of  the  first  feudatory ,  to  whom  for  his  personal 
merit  the  estate  is  supposed  to  have  been  granted. (15) 

4.  A  monster,  which  hath  not  the  shape  of  mankind,  but  in  any  part  evi- 
dently beais  the  resemblance  of  the  brute  creation,  hath  no  inheritable  blood, 
and  cannot  be  heir  to  any  land,  albeit  it  be  brought  forth  in  marriage: 
but,  although  it  hath  deformity  in  any  part  of  its  body,  yet  if  it  *liath  [*247 
human  shape  it  may  be  heir.(/)  This  is  a  very  ancient  rule  in  the 
law  of  England;(^)  and  its  reason  is  too  obvious  and  too  shocking  to  bear  a 
minute  discussion.  The  Roman  law  agrees  with  our  own  in  excluding  such 
births  from  successions:  (A)  yet  accounts  them,  however,  children  in  some 
I  n  Co.  T.itt.  7.  &  fonn  not  banuu)  ue  not  conalden 

when  ■  voman  br  a  pervendon  o 


r,  ul  it  miiUer  manttrotioH  veljirodlBlonim  foith  miielhlng  monstroua  or  prodtRlou*'    Ktvm- 

nler  IBnTot  von  rumptilattar.    Autiu  (omen,  Ihelen  [be  olRpriKK  to  wtklch  nuare  buoDlyaddnl 

aUifuioituIum  aildClrrU  iW  dimimirril.  at  >l  or  from  vhlcb  withtatld  Kunethlng.  at  If  It  abould 

ta  vri  lantvm  qtuOnordifrllot  tiabtuTii.  hrm  it*e(  filter  hAvealx  or  only  four  flngen.  ouriit  lo  be  reckODHt 

JOeroi  eotmsmrrarl:  rl.  ti  nu-mAra  rml  tmiHUa  oat  uaoog  children,  uid  thougb  iHliiiiti*  be  uaeloi  or 

fertuoM,  mm  fomen  rif  uarfu  moiutnim.    Bract  2. 1,  distorted,  yet  11  IB  not  ■monMniUcblnb.l 

«.e,»iidi.6,i.6,  c»0.    [Tboae  who  «rB  born  with  ft  (h)Ff.l,b,U. 


( 14)  This  rule  waa  ao  strictly  obaerred  that  even  the  husband  and  wife  could'not  lay 
cJaim  to  the  property  of  each  other  aa  heir.  It  would  be  escheated  to  Uie  state  itutead 
of  vesting  in  snch  relationB.  But  at  the  present  day,  in  a  Ur^  number  of  the  American 
States,  tatiaband  and  wife  are  toade  capable  by  statute  of  inheriting  from  each  other.  In 
•ome  states  they  inherit  equally  wiUi  the  children  and  the  descendants  of  deceased 
children,  while  in  others  they  inherit  only  in  the  absence  of  lineal  descendants,  and  in 
some  they  are  even  postponed  to  collateral  heirs.  Tiedeman  on  Real  Prop,  sec  665,  p. 
63J  (a  ed.  1891).     Pingrey  on  Real  Prop.  1176.     I  Loraax's  Digest,  605, 

(15)  The  important  case  of  Burgess  v.  Wheate,  i  Eden,  l77-!i6t,  was  to  the  follovring 
purport  A.,  being  seised  in  fee  ex  parte  palemA  [On  the  father's  side],  conveyed  to 
trnrtees,  in  tmst  for  beiself,  her  heirs  and  as«gns,  to  the  intent  that  she  might  dispose 
thereof  aa  she  should  by  her  will  or  other  writing  appoint.  A.  died  without  making  any 
appointment,  and  without  heiis  e^i:' ^ar^/(ilW7'il.  It  was  held  by  lord- keeper  Henley, 
fafterwards  Northington,)  as  well  as  by  Sir  Thomas  Clarke,  M.  R.,  and  by  lord  Mans- 
field, C.  J.,  (whose  assistance  the  lord-keeper  bad  requested,)  that  the  heir  ex  parte 
mctemA  [On  the  mother's  side]  was  clearly  not  entitled.  But  lord  Mansfield  thought  the 
crown  was  entitled  by  escheat;  or.  if  that  was  not  so  under  the  circumstances,  then  tbat, 
«•  between  the  maternal  heir  and  the  trustee,  the  former  waa  entitled.  This  opinion, 
however,  waa  contrary  to  that  of  the  lord-keeper  and  of  the  master  of  the  rolls;  and  it 
was  decided  that,  there  being  a  terre  tenant,  (Barclay  v.  Russell,  3  Ves.  430,)  the  crown, 
dbitning  by  escheat,  had  not  a  title  by  subp<ma  to  compel  a  conveyance  from  the  trustee; 
the  tmst  bein?  absolutely  determined.  Upon  the  right  of  the  trustee  it  was  not  neces- 
sarr  for  the  determination  of  the  question  before  the  court  to  ^pronounce  any  positive 
jnd^ent  It  should  seem,  however,  tbat  he  would  have  received  no  assistance  from 
equity  in  support  of  his  claims.  Wiljiams  v.  lord  Lonsdale.  3  Vea.  757.  And  clearly,  a 
trustee  not  having  the  le^l  estate  in  lands  purchased  with  the  tmst-moneys  cannot 
bold  against  the  crown  claiming  by  escheat.     Walker  v.  Denne,  a  Ves.  Jr.  170. 

In  the  case  last  cited,  the  court  is  reported  to  have  said  "  tbat  copyhold  cannot  escheat 
to  the  crown;"  but  this  t/i'^um,  in  all  probability,  however  applicable  to  the  instance  then 
under  consideration,  was  not  intended  to  be  understood  as  a  general  proposition.  Copy- 
holds balden  of  a  manor  whereof  a  subject  is  lord  will  escheat  to  him  certainly,  and  not 
to  the  crown;  but  the  I3th  section  of  the  statute  of  39  &  40  Geo.  III.  c.  88,  nfter  reciling 
that  "  divers  lands,  tenements,  and  hereditaments,  as  well  freehold  as  ^x>^ii0/^,  have  es- 
cheated and  may  escheat "  to  the  crown,  enacts  that  "  it  shall  be  lawful  to  direct  by  war- 
nutunderthcffign-fDannal  the  execution  of  any  trusts  towhich  the  lands  so  escheated 
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respects,  where  the  parents,  or  at  least  the  father,  could  reap  any  advant^^ 
thereby  :(t)  (as  theyW  Mum /i^r-(7n(m,(  16)  and  the  like.)  esteeming  them  the 
misfortune,  rather  than  the  fault,  of  that  parent.  But  our  law  will  not  admit 
a  birth  of  this  kind  to  be  such  an  issue  as  shall  entitle  the  husband  to  be 
tenant  by  the  curtesj-;(i)  because  it  is  not  capable  of  inheriting.  And  there- 
fore, if  there  appears  no  other  heir  than  such  a  prodigious  birth,  the  land 
shall  escheat  to  the  lord. 

5.  Bastards  are  incapable  of  being  heirs.  Bastards,  by  our  law,  are  such 
children  as  are  not  bom  either  in  lawful  wedlock,  or  within  a  competent  time 
after  its  determination. {/)  Such  are  held  to  be  nuUiusfilii,  the  sons  of  no- 
body; for  the  maxim  of  law  is,  qvi  ex  damnalo  antu  nascuntur,  inter  liberoi 
turn  amtfiuianfur.(m){i-j)  Being  thus  the  sons  of  nobody,  they  have  no  blood 
in  them,  at  least  no  inheritable  blood:  consequently,  none  of  the  blood  of  the 
first  purchaser:  and  therefore,  if  there  be  no  other  claimant  than  such  illegiti- 
mate children,  the  laud  shall  escheat  to  the  lord.(n)  The  civil  law  differs 
from  ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an  inheritance,  if 
after  its  birth  the  mother  was  married  to  the  father:  (o)  and  also,  if  the  father 
had  no  lawfttl  wife  or  child,  then,  even  if  the  concubine  was  never  married 
to  the  father,  yet  she  and  her  bastard  son  were  admitted  each  to  one- 
♦248]  twelfth  of  the  inheritance;(^)  and  a  bastard  was  likewise  *capable 
of  succeeding  to  the  whole  of  his  mother's  estate,  although  she  was 
never  married;  the  mother  being  sufficiently  certain,  though  the  father  is 
not.  (f)     But  our  law,  in  favor  of  marriage,  is  much  less  indulgent  to  bastards. 

There  ts,  indeed,  one  instance,  in  which  our  law  has  shown  them  some 
little  regard;  and  that  is  usually  termed  the  case  of  bastard  eigni  and  muiitr 

U)  Ff.  BO.  18. 1S5.    Fkul.  1,  mK.  «,  |  7S.  (h)  Pliiob.  Lkw,  IIT. 


were  liable  at  tbe  time  of  the  escheat,  or  to  which  they  would  have  been  liable  in  the 
hand*  of  a  subject,  and  to  make  such  grants  of  the  lands  so  escheated  as  to  the  sovereign 
•hall  seem  meet" — Chittv. 

(i6)  rrhc  right  of  three  children.^ 

(17)  [Those  who  are  the  ofispnng  of  an  illicit  cohabitation  are  not  reckoned  as 
children.] 

The  law  of  Scotland  allows  a  perwin  bom  out  of  wedlock  to  be  legitimate  if  his 
parents  subsequently  intermarrr.  without  any  marriage  of  either  with  a  third  person 
intervening.  7  CI.  &  Pin.  817,  842,  But  although  the  status  as  to  legitimacy  of  aperson 
is  lor  mos:  purposes  determined  by  the  law  of  the  domicil  of  his  parents,  yet  lor  the 
pnipose  of  inheriting  land  in  England  a  bastard  bo  legitimated,  by  the  law  of  Scotland' 
u  not  allowed  by  the  Bngliah  law  to  be  legitimate.  Doe  d.  Birtwhistle  v.  Vardell.  5  B. 
&  C.  138.  a  Scott.  N.  R.  8ai.  9  Bligb,  3a.  7  CI.  &  Fin.  859.  Legitimacy  acc«»diuK 
to  the  law  of  the  domicil,  as  well  aa  Becoming  to  the  law  of  the  place  where  th6  land 
lies,  Is  necessary  to  entitle  an  heir;  for  a  child  born  out  of  wedlock  of  parents  domiciled 
in  England,  who  afterwards  married  there,  was  not  allowed  to  inherit  lands  in  Scotland. 
6  Bligh,  468,    See  3  Ves.  &  B.  137. 

As  to  the  status  of  tMstards  during  the  Middle  Ages  and  an  the  Continent,  see  Butl.  Ca 
Litt.  343,  b.— SWERT. 

Garland  v.  Harrison,  8  Va.  368,  387,  Leigh.  (1837).  Tiedeman  on  Real  Prop.  p. 
633, 1 674  (a  ed.  189a).  In  the  following  States  the  illegitimate  child  is  allowed  to  inherit 
from  its  mother:  Alabama,  Arlcanaas.  Colorado.  Connecticut,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas.  Kentucky,  Maryland,  Massachusetts,  Michigan,  Mississippi,  Mis- 
•onri,  Nebraalta,  New  Hampshire,  New  Mexico,  New  York,  North  Carolina,  Oklahtraia, 
Oregon,  Pennsyh-ania,  Rhode  Island,  Tennessee,  Texas,  Utah,  Vermont,  Virginia  and 
Washington,  In  New  York  they  inherit  from  their  mother  if  she  hus  no  lawful  issue. 
In  many  of  the  States,  the  rule  of  the  civil  law  is  accepted  and  a  subsequent  marriage 
between  the  mother  and  tbe  putative  father  will  legitimatize  the  bastard  and  enable  it  to 
inherit  as  a  child  bom  in  wedlock.  In  most  of  the  States  the  statute  reouires  the  fiithcr 
to  acknowledge  the  child  as  his,  and  in  some  of  the  States  this  must  be  aone  in  writii^ 
In  Kansaa  they  inherit  from  the  putative  father  when  his  recognition  of  them  isnotorioiu. 


I  Pingrey  on  Real  Prop.  1181-1183. 
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fiuisni.^iS)  Tliis  happens  when  a  man  has  a  bastard  son,  and  afterwards 
marries  the  mother,  and  by  her  has  a  legitimate  son,  who,  in  the  language  of 
the  law,  is  called  a  mulier,  or,  as  Glanvil(r)  expresses  it  in  his  Latin,  filius 
mulieratus;  the  woman  before  marriage  being  concubina,  and  afterwards 
mulier.  Now,  here  the  eldest  son  is  bastard,  or  bastard  eigni.-  and  the 
younger  son  is  legitimate,  or  mulier  puisni.  If  then  the  father  dies,  and  the 
bastard  eigni  enters  upon  his  land,  and  enjoys  it  to  his  death,  and  dies  seised 
thereof,(i9)  whereby  the  inheritance  descends  to  his  issue;  in  this  case  the 
mulier  puisni,  and  all  other  heirs,  (though  minors,  feme-coverts,  or  under 
any  incapacity  whatsoever,)  are  totally  buied  of  their  right.(j)  And  this, 
I.  As  a  punishment  on  the  mulier  for  his  negligence,  in  not  entering  during 
the  baslartts  life,  and  evicting  him.  3.  Because  the  hiw  will  not  suffer  a  man 
to  be  bastardized  after  his  death  who  entered  as  heir  and  died  seised,  and 
so  passed  for  legitimate  in  his  lifetime.  3.  Because  the  canon  law  (fol- 
lowing the  civil)  did  allow  such  bastard  eigni  to  be  legitimate  on  the  subse- 
quent marriage  of  his  mother;  and  therefore  the  laws  of  England  (though 
they  would  not  admit  either  the  civil  or  canon  law  to  rule  the  inheritances  of 
this  kingdom,  yet)  paid  such  a  regard  to  a  person  thus  peculiarly  circum- 
stanced, that,  after  the  land  had  descended  to  his  issue,  they  would  not 
unravel  the  matter  again,  and  suffer  his  estate  to  be  shaken.  But  this 
indulgence  was  shown  to  no  other  kind  of  bastard;  for,  if  the  mother  was 
never  married  to  the  father,  such  bastard  could  have  no  colorable  title  at 
all.(0(2o) 

*As  bastards  cannot  be  heirs  themselves,  so  neithCT  can  they  have  [*249 
any  heirs  hut  those  of  their  own  bodies.  For,  as  all  collateral 
kindred  counts  in  being  derived  from  the  same  common  ancestor,  and  a 
bastard  has  no  legal  ancestors,  he  can  have  no  collateral  kindred;  and,  conse 
quently,  can  have  no  legal  heirs  but  such  as  claim  by  a  lineal  descent  &op 
himself.  And  therefore  if  a  bastard  purchase  land  and  dies  seised  there*  / 
without  issue,  and  intestate,  the  land  shall  escheat  to  the  lord  of  the  fee.(s.) 

6.  AUens,(f)  also,  are  incapable  of  taking  by  descent,  or  inheriting:(a') 
for  they  are  not  allowed  to  have  any  inheritable  blood  in  them;  rather  indeed 
upon  a  principle  of  national  or  civil  policy,  than  upon  reasons  strictly  feodal. 
Though,  if  laJids  had  been  suffered  to  fall  into  their  hands  who  owe  no  alle> 

;<)  Utt.' jSM.    Co.Un.3U.  !*)  6eebookl.cb.'lO. 


fimsni  orJUius  mulUralus,  a  legitimate  con,  whose  elder  brother  L 
cubina,  a  concabine.    Mulier,  a  wife. 

(19)  There  must  not  only  be  a  dying  seised,  bnt  a  descent  to  bis  issue.  Co.  Litt  144,  a. 
And  if  the  bastard  dieth  seised,  bis  wife  encdnt  with  a  son,  the  mulier  enter,  the  son  is 
born,  the  issue  of  the  bastard  is  barred.  Ibid.  Broke,  tit  Descent,  41.  Plowd.  57,  a., 
372,  a.— Chitty. 

[aa)  The  charge  of  bastardy,  importing  di^^ce,  made  against  one,  who  being  dead 
coutd  not  answer  for  himself,  was  necessary  to  be  inquired  into,  perhaps  to  determine  the 
rights  of  others.  The  inquiry  was  made  by  a  jury  which  declared  openly  their  unwill- 
fngneaa  "to  bastardize  the  d^d."  This  unwillingness  at  length  became  a  podtive  rule 
of  law.     Pollock  &  Maitland's  History  of  Eng.  Law. 

It  would  seem  that  this  privilege  of  the  bayard  eigni  no  longer  exists,  in  consequence 
of  statute  3  &  4  W.  IV.  c.  1^  having  enacted  (s.  39)  that  no  descent  cast  shall  defeat  any 
light  of  entry, — Kerr. 

On  distribution  of  an  intestate's  personal  estate,  the  claim  of  a  granddaughter  might  l>e 
resisted  by  proof  of  the  illegitimacy  of  her  mother,  notwithstanding  intestate's  recogni- 
tion of  the  mother  as  his  daughter,  and  notwithstanding  that  the  intestate,  bis  wife,  and 
daughter  (the  claimant's  mother)  were  all  dead,  and  the  granddaughter's  legitimacy  had 
sever  before  been  called  into  question.    Busson  v.  Forsytb,       N.  J.  Eq.  277-280  (18S0). 
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giance  to  the  crown  of  England,  the  design  of  introducing  our  feuds,  the 
defence  of  the  kingdom,  would  have  been  defeated.  Wherefore  if  a  man 
leaves  no  other  relations  but  aliens,  his  land  shall  escheat  to  the  lord.(2i) 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with  bastards;  but  as 
they  are  also  disabled  to  hold  by  purchase,  (:rX2  2)  they  are  under  still  greater 
disabilities.  And,  as  they  can  neither  hold  by  purchase  nor  by  inheritance, 
it  is  almost  super^uous  to  say  that  they  can  have  no  heirs,  since  they  caa 
have  nothing  for  an  heir  to  inherit;  but  so  it  is  expressly  holden,(_>')  bKause 
they  have  not  in  them  any  inheritable  blood. 

And  further,  if  an  alien  be  made  a  denizen  by  the  king's  letters-patent, 
and  then  purchases  land,  (which  the  law  allows  such  a  one  to  do,)  his  son, 
bom  before  his  denization,  shall  not  (by  the  common  law)  inherit  those 
lands;  but  a  son  bom  afterwards  may,  even  though  his  elder  brother  be 
living;  for  the  father,  before  denization,  had  no  inheritable  blood 
*25o]  to  communicate  to  his  eldest  sou;  but  by  denization  it  acquires  *an 
hereditary  quality,  which  will  be  transmitted  to  his  subsequent  pos- 
terity. Yet  if  he  had  been  naturalized  by  act  of  parliament,  such  eldest  son 
might  then  have  inherited;  for  that  cancels  all  defects,  and  is  allowed  to  have 
a  retrospective  energy,  which  simple  denization  has  not.(£')(33) 

Sir  £dward  Coke(a)  also  holds,  that  if  an  alien  cometh  into  England  and 


9.  Litt  1.   1  L«*.  u. 
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(ai)  Hunt  V.  Wamick's  Heirs,  i  Hardin  (Ky.  1806).  Vftux  v.  Nesbttt.  I  McC.  (S.  C.) 
53a,  371  (1836).  Jackson  v.  PitzBimmooB,  10  Wend.  (N.  Y.)  11,  17  (183a).  Mayor  v. 
Baat  India  Co.,  I  Moore  (Ind.  App.)  176,  340  (1836).  Corse  v.  Corse,  4  Iiower  Ca^.  (L. 
&  A.)  310,  316  (1854).     Trustees  v.  Chambers  Ex.,  3  Jonw  (N.  C.)  Eq.  353,  363  (1857). 

There  is  one  exception  to  the  ^neral  law  againsl  aliens,  founded  on  the  treat;  of  17^ 
between  this  country  and  the  United  States  ofAmerica,  by  the  9th  article  of  which  treaty 
it  was  stipulated  that  the  British  subjects  who  then  held  lands  in  the  United  States,  or 
American  subjects  who  then  held  lands  in  Great  Britain,  "  miffht  grant,  sell,  or  devise 
the  same  to  those  whom  they  should  please,  in  like  manner  as  it  they  were  natives,  and 
that  ndther  tbey,  t^or  their  heirs  nor  assigns,  should,  so  far  as  might  respect  the  said 
lands  and  the  legal  remedies  thereto,  be  regarded  as  aliens;"  and  this  sbputation  was 
confirmed  by  the  statute  39  Geo.  III.  c.  97,  s.  34.     See  1  Russ.  &  M.  663.  — Swket. 

And  by  the  treaty  of  November,  1850,  between  the  United  States  and  the  Swiss  Con- 
federation, a  citizen  of  either  country  redding  in  the  other  had  his  incapacity  as  an  alien 
so  far  removed  as  to  enable  his  next  of  kin,  an  alien,  to  sell  laud  of  which  he  was  seised, 
and  "withdraw  and  export  the  proceeds  thereof."  Hanenstein  v.  Lyaham,  loo  U.  S. 
483-a4(i879). 

(aa)  Williams  on  Real  Prop.  p.  83  (16  ed.).  If  the  purchase  be  made  with  the  king's 
license,  it  seems  that  he  may  hold.  See  14  Hen  IV.  30.  Harg.  Co.  Litt  a,  b.  n.  a.— 
Chitty. 

The  subject  has  been  often  before  the  Supreme  Court  of  the  U.  S.,  and  the  cases  seem 
to  decide,  that  if  a  citizen  dies  intestate,  and  his  next  relation  u  an  alien,  a  remote  heir 
who  is  a  citixen,  is  entitled  to  inherit,  and  the  land  will  not  escheat.  Vaux  v.  NesUtt, 
I  McCord.  {S.  C.)  3Sa.  374  (1836).  Hardy  v.  Deleon,  5  HarUey  (Tex.)  an.  041  (1849). 
It  may  be  stated  as  a  general  principle  deducible  from  the  authorities,  that  alienage  is  a 
disability  that  can  only  be  taken  advantage  of  by  the  government  or  sovereign  power  in 
a  state,  and  that  the  real  property  purchased  by  an  ^ien  does  not  vest  in  the  govern- 
ment until  office  found,  and  the  alien  may  protect  and  defend  his  property  as  a  citizen; 
and  aa  to  sales  and  transfers  of  real  estate  by  or  to  aliens,  they  stand  upon  the  same 
footing  as  sales  and  transfer?  made  by  citizens,  subject  only  to  the  right  of  the  sovereign 
power  of  government  to  institute  proceedings  to  cause  a  forfeiture.  Territory  v.  Lee,  a 
Mont.  (Blake)  ia4-ia8  (1874).  Wunderlee  v.  Wunderlee,  144  Illinois,  40-58  (1893). 
Halstead  v.  Commissioners,  56  Ind.  363-377  (1877).  Peoples.  Folsom,  5  Morris  (Cil) 
373-376  ( 1885).     Treievant,  etc.  v.  Estate  of  Osbourne,  i  Treadw.  (S.  C.)  61,  6a  (i8ia), 

(33)  Naturalization  of  an  alien  wife  has  not  under  the  general  acts  of  Congress  a  retro- 
active operation,  so  as  to  entitle  her  to  dower  in  lands  of  which  her  husbond  was  seised 
during  coverture,  and  which  he  had  aliened  before  her  naturalization.  Priest  v.  Cum- 
mings,  30  Wend.  (H.  Y.)  338-343  (1838).  Nor  will  a  naturalization  of  the  husband 
remove  the  disability  of  the  alien  wife  to  be  endowed.  Sntliffv.  Forgey,  I  CowenfN. 
Y.)8»-95(i873). 
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there  hath  issue  two  sons,  who  are  thereby  natural-bom  subjects;  aad  one  of 
them  purchases  land,  and  dies;  yet  neither  of  these  brethren  can  be  heir  to 
the  other.  For  the  commune  vixcuium,  or  common  stock  of  their  consan- 
guinity, is  the  father;  and  as  he  had  no  inheritable  blood  in  him,  he  could 
communicate  none  to  his  sons;  and,  when  the  sons  can  by  no  possibility  be 
heirs  to  the  father,  the  one  of  them  shall  not  be  heir  to  the  other. (24)  And 
this  opinion  of  his  seems  founded  upon  solid  principles  of  the  ancient  law:  not 
only  from  the  rule  before  cited, (i)  that  cestuy,  que  doit  inheriter  al  pert,  doit 
inheriter  al  ^ls:{2^)  but  also  because  we  have  seen  that  the  only  feodal 
foundation,  upon  which  newly-purchased  land  can  possibly  descend  to  a 
brother,  is  the  supposition  and  hction  of  law,  that  it  descended  from  some 
one  of  his  ancestors;  but  in  this  case,  as  the  intermediate  ancestor  was  an 
alien,  from  whom  it  could  by  no  possibility  descend,  this  should  destroy  the 
supposition,  and  impede  the  descent,  and  the  land  should  be  inherited  ut 
feudum  stride  novum;{2f>)  that  is,  by  none  but  the  lineal  descendants  of  the 
purchasing  brother;  and,  on  failure  of  them,  should  escheat  to  the  lord  of  the 
fee.  But  this  opinion  hath  been  since  overruled:  (^)  and  it  is  now  held  for 
law,  that  the  sons  of  an  alien  bom  here,  may  inherit  to  each  other;  the 
descent  from  one  brother  to  another  being  an  immediate  descent,  (rf)  And 
reasonably  enough  upon  the  whole;  for,  as  (in  common  purchase)  the 
whole  of  the  supposed  descent  from  indefinite  ancestors  is  but  fictitious,  the 
law  may  as  well  suppose  the  requisite  ancestor  as  suppose  the  requisite 
descent. 

*It  is  also  enacted,  by  the  statute  11  &  12  W.  III.  c.  6,  that  all  [*35i 
persons,  being  natural- bom  subjects  of  the  king,  may  inherit  and 
make  their  titles  by  descent  from  any  of  their  ancestors  lineal  or  collateral; 
although  their  father  or  mother,  or  other  ancestor,  by,  from,  through,  or 
under  whom  they  derive  their  pedigrees,  were  bom  out  of  the  king's  alle- 
giance. But  inconveniences  were  afterwards  apprehended,  in  case  persons 
should  thereby  gain  a  future  capacity  to  inherit,  who  did  not  exist  at  the 
death  of  the  person  last  seised.  As,  if  Francis  the  elder  brother  of  John 
Stiles  be  an  ^ien,  and  Oliver  the  younger  be  a  natural-bora  subject,  upon 
John's  death  without  issue  his  lands  will  descend  to  Oliver  the  yoimger 
brother:  now,  if  afterwards  Francis  has  a  child  bora  in  England,  it  was  feared 
that,  under  the  statute  of  king  William,  this  new-bora  child  might  defeat  the 
estate  of  his  uncle  Oliver.  Wherefore  it  is  provided,  by  the  statute  25 
Geo.  II.  c.  39,  that  no  right  of  inheritance  shall  accrue  by  virtue  of  the 
former  statute  to  any  persons  whatsoever,  unless  they  are  in  being  and 

m  Seeiia«ei!2S>iid23«.  (d)  SeepagelSS. 

(1:)  1  Ventr.  US.    1  Ler.  M.    I BM.  IBS. 

(34)  But  now  by  statute  in  England  and  in  this  country,  generally  snch  persons  can 
inhent  from  each  otber,  although  they  claim  relationship  throuRh  a  person  who  ia  an 
alien.  And  where  an  alien  is  specially  anthorized  by  statute  to  hold  and  take  land,  it 
seetna  that  only  those  relations  can  inherit  from  him  who  are  citizens.  At  least,  if  there 
are  such  heirs,  and  others  who  are  aliens,  the  former  will  inherit  to  the  exclusion  of  the 
latter.  But,  in  a  number  of  the  States,  statutes  have  been  passed  removing  altogether 
the  disability  of  alienage.     Tiedemau  on  Real  Prop.  sec.  675,  p.  633  (»  ed.  1892). 

An  alien  who  has  resided  in  the  United  Kingdom  for  a  tenn  of  not  less  than  five  years, 
or  has  been  in  the  service  of  the  crown  for  a  term  of  not  less  than  five  years,  and  intends, 
when  naturalized,  either  to  reside  in  the  United  Kingdom,  or  to  serve  under  the  crown, 
may  apply  to  one  of  her  majesty's  principal  secretaries  of  State  for  a  certificate  of  natur- 
alization. If  satisfactory  evidence  ia  brought  to  the  secretary,  the  application  will  be 
granted,  which  will  confer  all  the  rights  and  privileges  on  the  applicant  which  a  natural 
bom  British  subject  is  entitled  to,  but  if  he  has  never  renounced  alle^ance  to  the  foreign 
state  from  which  he  came,  he  shall  not  be  deemed  to  be  a  British  subject  when  within  the 
limits  of  that  foreign  State.  .13  Vict.  c.  14.  Chitty's  Eng.  Stots.  vol.  I,  tiUe  Alien,  p.  9. 
'  [He  who  is  heir  to  the  father  is  heir  to  the  son.] 
a  fee  strictly  new.] 


(15)  [He  wb 
(36)  [As  a  fc 
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capable  to  take  as  heirs  at  the  death  of  the  person  last  seised: — with  an  ex- 
ception however  to  the  case,  where  lands  shall  descend  to  the  daughter  of  an 
alien;  which  descent  shall  be  divested  in  fovor  of  an  after-bom  brotber,  or 
the  inheritance  shall  be  divided  with  an  after-bom  sister  or  sisters,  according 
to  the  usual  rule(^)  of  descents  by  the  common  law. 

7.  By  attainder  also,  for  treason  or  other  felony,  the  blood  of  the  person 
attainted  is  so  corrupted,  as  to  be  rendered  no  longer  inheritable.(37) 

Great  care  must  be  taken  to  distinguish  between  forfeiture  of  lands  to  the 
king,  and  thi5^>ecies  of  escbeat  to  the  lord;  which,  by  reason  of  their  simili- 
tude in  some  circumstances,  and  because  the  crown  ts  very  frequently  the 
immediate  lord  of  the  fee,  and  therefore  entitled  to  both,  have  been  often 
confounded  together.  Forfeiture  of  lands,  and  of  whatever  else  the  offender 
possessed,  was  the  doctrine  of  the  old  Saxon  law,(/)  as  a  part  of 
*352}  punishment  for  the  offence;  *aod  does  not  at  all  relate  to  the  feodal 
system,  nor  is  the  consequence  of  any  signiory  or  lordship  para- 
mount:(^)  but,  being  a  prerogative  vested  in  the  crown,  was  neither  super- 
seded nor  diminished  by  the  introduction  of  the  Norman  tenures;  a  fruit 
and  consequence  of  which,  escheat  must  undoubtedly  be  reckoned.  Escheat 
therefore  operates  in  subordination  to  this  more  ancient  and  superior  law  of 
forfeiture. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  is  this:  that  the 
blood  of  the  tenant,  by  the  commission  of  any  felony,  (under  which  denom- 
ination all  treasons  were  formerly  comprised, )  (A)  is  corrupted  and  stained, 
and  the  original  donation  of  the  feud  is  thereby  detemiined,  it  being  alwa>-s 
granted  to  the  vassal  on  the  implied  condition  of  dum  hene  se  gesserit. (2S) 
Upon  the  thorough  demonstration  of  which  guilt,  by  legal  attainder,  the 
feodal  covenant  and  mutual  bond  of  fealty  are  held  to  be  broken,  the  estate 
instantly  falls  back  from  the  offender  to  the  lord  of  the  fee,  and  the  inherita- 
ble quality  of  his  blood  is  extinguished  and  blotted  out  forever.  In  this 
situation  the  law  of  feodal  escheat  was  brought  into  England  at  the  conquest; 
and  in  general  superadded  to  the  ancient  law  of  forfeiture.  In  consequence 
of  which  corruption  and  extinction  of  hereditary  blood,  the  land  of  all 
felons  would  immediately  revest  in  the  lord,  but  that  the  superior  law  of  for- 
feiture intervenes,  and  intercepts  it  in  its  passage:  in  case  of  treason,  forever; 
in  case  of  other  felony,  for  only  a  year  and  a  day;  after  which  time  it  goes 
to  the  lord  in  a  regular  course  of  escheat, (i)  as  it  would  have  done  to  the 
heir  of  the  felon  in  case  the  feodal  tenures  had  never  been  introduced.  And 
that  this  is  the  true  operation  and  genuine  history  of  escheats  will  most 
evidently  appear  from  this  incident  to  gavelkind  lands,  (which  seems  to  be 
the  old  Saxon  tenure,)  that  they  are  in  no  case  subject  to  escheat  for  felony, 
though  they  are  liable  to  forfeiture  tor  treason. (_;')(29) 

gl  3ee[iues!a8uMl»4.  (A)  S  iDBt.  IS.    Stat.  25  Edw.  IIL  C  2, 1 13. 

)  II.  JSfrtd.  e.  I.    LL.aamt.ctt.  (l)ZInst.  3«. 

)  2 LutM.    Solk.  BS.  U)  eoomer,  fiS.    Wright,  Ten.  118. 

(37)  I  Loniax  Di^.  p.  606.  Boone  on  Real  Prop.  }  iyo  (i88j).  So  great  was  the 
hardsbtp  and  injustice  to  innocent  persons,  realized  as  the  resull  of  attainders  of  treason, 
that  when  the  constitution  of  the  United  States  was  framed,  it  was  provided  therein,  art 
3,  i  3,  that  no  attainder  of  treason  should  work  a  corruption  of  blood  nor  forfeiture  of 
estate,  except  during  the  life  of  the  attainted  person.  By  act  of  congress,  passed  July  17, 
1861,  and  a  joint  resolution  of  the  same  date,  explanatory  of  the  act,  it  is  ordained  that 
the  life  estate  only  of  the  ofieuder  may  be  condemned  and  sold.  By  proper  proceedings 
under  this  act,  the  offender  is  deprived  of  all  interest  in.  or  power  over,  his  estate,  but 
after  his  death  the  land  may  be  conveyed  and  owned  as  if  there  had  never  been  a  for- 
feiture. By  statute  ^  and  4  Wm.  IV.  c.  to6,  forfeitures  in  England  are  limited  to  the 
life  estate  of  the  attainted  person. 

(38I  [Whilst  he  shall  have  conducted  himself  veil.] 

C39)  Attorney-General  of  Ontario  v.  Reilly,  26  Grant's  Chancery  Rep.  136,  130  ( 187S). 
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*As  a  consequence  of  this  doctrine  of  escheat,  all  tands  of  inheri*  [*253 
tance  immediately  revesting  in  the  lord,  the  wife  of  the  felon  was 
liable  to  lose  her  dower,  till  the  statute  i  Edw.  VI.  c.  12  enacted,  that  albeit 
any  person  be  attainted  of  misprision  of  treason,  murder,  or  felouy,  yet  his 
wife  shall  enjoy  her  dower.  But  she  has  not  this  indulgence  where  the 
ancient  law  of  forfeiture  operates,  for  it  is  expressly  provided  by  the  statute 
5  &  6  Bdw.  VI.  c.  1 1  that  the  wife  of  one  attaint  of  high  treason  shall  not 
be  endowed  at  all.(30,) 

Hitherto  we  have  only  spoken  of  estates  vested  lu  the  offender  at  the  time 
of  his  offence  or  attainder.  And  here  the  law  of  forfeiture  stops;  but  the 
law  of  escheat  pursues  the  matter  still  further.  For  the  blood  of  the  tenant 
being  utterly  corrupted  and  extinguished,  it  follows  not  only  that  all  that  he 
now  has  shall  escheat  from  him,  but  also  that  he  shall  be  incapable  of  inherit- 
ing any  thing  for  the  fiiture.  This  may  further  illustrate  the  distinction 
between  forfeiture  and  escheat.  If  therefore  a  father  be  seised  in  fee,  and 
the  son  commits  treason  and  is  attainted,  and  then  the  father  dies:'  here  the 
lands  shall  escheat  to  the  lord;  because  the  son,  by  the  corruption  of  his 
blood,  is  incapable  to  be  heir,  and  there  can  be  nO  other  heir  during  his  life; 
but  nothing  shall  be  forfeited  to  the  ting,  for  the  son  never  had  any  interest 
in  the  lands  to  forfeit.  (^)  In  this  case  the  escheat  operates,  and  not  the 
forfeiture;  but  in  the  following  instance  the  forfeiture  works,  and  not  the 
escheat.  As  where  a  new  felony  is  created  by  act  of  parliament,  and  it  is 
provided  (as  is  frequently  the  case)  that  it  shall  not  extend  to  corruption  of 
blood;  here  the  lands  of  the  felon  shall  not  escheat  to  the  lord,  but  yet  the 
profits  of  them  shall  be  forfeited  to  the  king  for  a  year  and  a  day,  and  so 
long  after  as  the  offender  lives.  (/) 

There  is  yet  a  further  consequence  of  the  corruption  and  extinction 
of  hereditary  blood,  which  is  this:  that  the  person  ^^ttainted  shall  [^254 
not  only  t>e  incapable  himself  of  inheriting,  or  transmiting  bis  own 
property  by  heirship,  but  shall  also  obstruct  the  descent  of  lands  or  tene- 
ments to  his  posterity,  in  all  cases  where  they  are  obliged  to  derive  their  title 
through  him  from  any  remoter  ancestor.  The  channel  which  conveyed  the 
hereditary  bloodfrom  his  ancestors  to  him  is  not  only  exhausted  for  the  P^^s- 
ent,  but  totally  dammed  up  and  rendered  impervious  for  the  ftiture.  This 
is  a  refinement  upon  the  ancient  law  of  feuds,  which  allowed  that  the  grand- 
son might  be  heir  to  his  grandfather,  though  the  son  in  the  intermediate 
generation  was  guilty  of  felony,  (m)  But,  by  the  law  of  England,  a  man's 
blood  is  so  univers^y  corrupted  by  attainder,  that  his  sons  can  neither 
inherit  to  him  nor  to  any  other  ancestors,  (n)  at  least  on  the  part  of  their 
attainted  father. 

This  corruption  of  blood  cannot  be  absolutely  removed  hut  by  authority  of 
parliament.  The  king  may  excuse  the  public  punishment  of  an  offender, 
but  cannot  abolish  the  private  right  which  has  accrued  or  may  accrue  to 
individuals  as  a  consequence  of  the  criminal's  attainder.  He  may  remit  a 
forfeiture,  in  which  the  interest  of  the  crown  is  alone  concerned;  but  he  can* 
not  wipe  away  the  corruption  of  blood;  for  therein  a  third  person  bath  an 
interest,  the  lord  who  claims  by  escheat.(3i)     If,  therefore,  a  man  bath  a 

(*1  Ca  Lilt  18.  m)  Van  Leenwen.  ia  !  Head.  8L 

if)  3 IDML  IT.  (n)  Oo.  Utt.  381. 


(y>)  "  Or  of  any  other  treasons  whatsoever  they  be,"  s.  13:  the  wife  thereft^e  is  barred 
I^  the  attainder  of  her  husband  for  petit  as  well  as  high  treason,  but  not  for  any  murder 
or  other  felony.  See  Co,  LitL  37.  a-  SUundf.  195,  b.— CHITTV.  By  stat.  Geo,  IV.  c.  31, 
(  3,  "  petit  treason  shall  be  deemed  to  be  murder  only,  and  no  greater  offence." 

(31)  Brigbt's  Husb.  and  Wife,  p.  156. 
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son,  and  is  attainted,  and  afterwards  pardoned  by  the  king;  this  son  can 
never  inherit  to  his  &ther,  or  father's  ancestors;  because  his  paternal  blood, 
being  once  thoroughly  corrupted  by  his  Other's  attainder,  must  continue  so: 
but  if  the  son  had  been  born  after  the  pardou,  he  might  inherit;  because  by 
the  pardon  the  father  is  made  a  new  man,  and  may  convey  new  inheritable 
blood  to  his  after-born  children,  (c) 

Herein  there  is,  however,  a  difference  between  aliens  and  persons  attainted. 

Of  aliens,  who  could  never  by  any  possibility  be  heirs,  the  law  takes 
*25S]     no  notice,  and  therefore  we  have  *seen  that  an  alien  elder  brother 

shall  not  impede  the  descent  to  a  natural-bom  younger  brother.  But 
in  attainders  it  is  otherwise:  for  if  a  man  hath  issue  a  son,  and  is  attainted, 
and  afterwards  pardoned,  and  then  bath  issue  a  second  son,  and  dies;  here 
the  corruption  of  blood  is  not  removed  from  the  eldest,  and  therefore  he 
cannot  be  heir;  neither  can  the  youngest  be  heir,  for  he  hath  an  elder  brother 
living,  of  whom  the  law  takes  notice,  as  he  once  had  a  possibility  of  being 
heir:  and  therefore  the  younger  brother  shall  not  inherit,  but  the  land  shall 
escheat  to  the  lord:  though  had  the  elder  died  without  issue  in  the  life  of  the 
fother,  the  younger  son  bom  after  the  pardon  might  well  have  inherited,  for 
he  hath  no  corruption  of  blood.(/)  So,  if  a  man  hath  issue  two  sons,  and 
the  eider  in  the  lifetime  of  the  father  hath  issue,  and  then  is  attainted  and 
executed,  and  afterwards  the  father  dies,  the  lands  of  the  father  shall  not 
descend  to  the  younger  son;  for  the  issue  of  the  elder,  which  had  once  a  pos- 
sibility to  inherit,  shall  impede  the  descent  to  the  younger,  and  the  land  ^all 
escheat  to  the  lord.(^)  Sir  Edward  Coke  in  this  case  allow5(r)  that  if  the 
ancestor  be  attainted,  his  sons  bom  before  the  attainder  may  be  heirs  to  each 
other;  and  distinguishes  it  from  the  case  of  the  sons  of  an  alien,  because 
in  this  case  the  blood  was  inheritable  when  imparted  to  them  from  the  father; 
but  he  makes  a  doubt  (upon  the  principles  before  mentioned,  which  are  now 
overruIed)Ci)  whether  sons,  bom  after  the  attainder,  can  inherit  to  each 
other,  for  tiiey  never  had  any  inheritable  blood  in  them. (32) 

Upon  the  whole,  it  appears  that  a  person  attainted  is  neither  allowed  to 
retain  his  former  estate,  nor  to  inherit  any  future  one,  nor  to  transmit  any 
inheritance  to  his  issue,  either  immediately  from  himself,  or  mediately  through 
himself  from  any  remoter  ancestor;  for  his  inheritable  blood,  which  is  neces- 
sary either  to  hold,  to  take,  or  to  transmit  any  feodal  property,  is  blotted  out, 
corrupted,  and  extinguished   forever:   the  consequence  of  which   is,  that 

estates  thus  impeded  in  their  descent  result  back  and  escheat  to  the  lord. 
♦2563         *This  corruption  of  blood,  thus  arising  from  feodal  principles,  but 

perhaps  extended  further  than  even  those  principles  will  warrant,  has 
been  long  looked  upon  as  a  peculiar  hardship:  Iwcause  the  oppressive  part 
of  the  feodal  tenures  being  now  in  general  abolished,  it  seems  unreasonable 
to  reserve  one  of  their  most  inequitable  consequences;  namely,  that  the  chil- 
dren should  not  only  be  reduced  to  present  poverty,  (which,  however  se\'ere, 
is  sufEciently  justified  upon  reasons  of  public  policy,)  but  also  be  laid  under 
future  diflGculties  of  inheritance,  on  account  of  the  guilt  of  their  ancestors. 
And  therefore  in  most  (if  not  all)  of  the  new  felonies  created  by  parliament 
since  the  reign  of  Henry  the  Eighth,  it  is  declared  that  they  shall  not  extend 
to  any  corruption  of  blood:  and  by  the  statute  7  Anne  c.  ar  (the  operation 
of  which  is  postponed  by  the  statute  17  Geo,  II.  c.  39)  it  is  enacted,  that 
after  the  death  of  the  late  pretender,  and  his  sons,  no  attainder  for  treason 
shall  extend  to  the  disinheriting  any  heir,  nor  the  prejudice  of  any  person, 

(D)  Co.  Utt.  Sn.  (r)  Ca  UtL  8. 

(p)  Ibid.  8.  (i)  I  Hal.  P.  C  8S7. 

fit  Djer. «. 

(3a)  Kynnaird  v.  Leslie,  Law  Rep,  I  C.  P.  395  (1866). 
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other  than  the  ofiender  himself:  which  provisloDs  have  indeed  carried  the 
remedy  further  than  was  required  by  the  hardship  above  complained  of; 
which  is  only  the  future  obstruction  of  descents,  where  the  pedigree  happens 
to  be  deduced  through  the  blood  of  an  attainted  ancestor.(33) 

Before  I  conclude  this  head  of  escheat,  I  must  mention  one  singular  instance 
in  which  lands  held  in  fee-simple  are  not  liable  to  escheat  to  die  lord,  even 
when  their  owner  is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  case  of  a  corporation;  for  if  that  comes  by  any  accident  to  be  dis- 
solved, the  donor  or  his  heirs  shall  have  the  land  again  in  reversion,  and  not 
the  lord  by  escheat;  which  is  perhaps  the  only  instance  where  a  reversion  can 
be  expectant  on  a  grant  in  fee-simple  absolute.(34)  But  the  law,  we  are 
told,(/)  doth  tacitly  annex  a  condition  to  every  such  gift  or  grant,  that  if  the 
corporation  be  dissolved,  the  donor  or  grantor  shall  re-enter;  for  the 
cause  of  the  gift  or  grant  *faileth.  This  is  indeed  founded  upon  the  [*357 
self-same  principle  as  the  law  of  escheat;  the  heirs  of  the  donor  being 
only  substituted  instead  of  the  chief  lord  of  the  fee:  which  was  formerly 
very  frequently  the  case  in  subinfeudations,  or  alienations  of  lands  by  a 
vassal  to  be  holden  as  of  himself,  till  that  practice  was  restrained  by  the 
statute  of  quia  emptores,  18  Edw.  I.  st.  i,  to  which  this  very  singular  instance 
still  in  some  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  descent,  which,  not  being  pro- 
ductive of  any  escheat,  is  not  strictly  reducible  to  this  head,  end  yet  must 
not  be  passed  over  in  silence.  It  is  enacted  by  the  statute  11  &  12  Will.  III. 
c.  4,  that  every  papist  who  shall  not  abjure  the  errors  of  his  religion  by 
taking  the  oaths  to  the  government,  and  making  the  declaration  against  tran- 
substantiation,(35)  within  six  months  after  he  has  attained  the  age  of  eighteen 
years,  shall  be  incapable  of  inheriting,  or  takiug,  by  descent  as  well  as  pur- 
chase, any  real  estates  whatsoever;  and  his  next  of  kin,  being  a  protestant, 
shall  hold  them  to  bis  own  use  till  such  time  as  he  complies  with  the  terms 
imposed  by  the  act.  This  incapacity  is  merely  personal;  it  affects  himself 
only,  and  does  not  destroy  the  inheritable  quality  of  his  blood,  so  as  to  impede 
the  descents  to  others  of  his  kindred.  In  like  manner  as,  even  in  the  times 
of  popery,  one  who  entered  into  religion,  and  became  a  monk  professed,  was 
incapable  of  inheriting  lands,  both  in  ourown(u)  and  the  feodal  law;  eo  quod 
desiil  esse  miles  sectdi  qui  foetus  est  miles  Christi:  nee  benefidum  pertinei  ad 
eum  qui  non  debet  gerere  qfficium.{y}yj,fs)  But  yet  he  was  accounted  only 
m  Co.  un.  IS.  (w)  I  And.  n. 

(h}  Co.  Utt.  1S2. 

(33)  And  now  corruption  of  Mood  is  almost  entirely  abolished;  for  by  the  statute  54 
Geo.  III.  c.  145,  corruption  of  blood  was  abolisfaed  m  all  cases  except  the  crimes  of  trea- 
son or  murder;  and  by  the  3  &  4  W,  IV.  c.  106,  s.  10,  it  is  enacted  Utat  when  any  person 
from  whom  the  descent  of  any  land  is  to  be  traced  shall  have  had  any  relation  who, 
having  been  attainted,  shall  have  died  before  auch  descent  shall  have  taken  place,  then 
such  attainder  shall  not  prevent  any  peison  from  inheriting  such  land  nho  would  have 
been  capable  of  inheriting  the  same  by  tracine  his  descent  through  such  relation  if  he 
bad  not  been  attainted,  unless  snch  lands  shall  have  escheated  in  consequence  of  snch 
Attainder  before  the  ist  of  January,  1834.  —  STKWABT. 

(34)  Van  Kleck  v.  Dutch  Church,  io  Wend.  (N.  Y.)  50a  <i838). 

(35)  Hale  V.  Everett,  53  N.  H.  186  (1868) .  Lomax  Dig.  p.  606.  This  act  was  repealed 
by  the  18  Geo.  III.  c.  6,  so  far  as  to  permit  such  Roman  Catholica  to  inherit  real  property 
as  would  take  the  oath  of  allegiance  prescribed  in  the  statute,  which  is  the  same  oath  that 
is  directed  to  be  taken  by  31  Geo.  III.  c.  31.  which  has  repealed  all  the  other  odious 
restrictions  upon  those  who  profess  the  Catholic  religion. — Christian,  Now  by  the 
statute  10  Geo.  IV.  c  7,  {  23,  it  is  enacted  that  no  oath  shall  be  required  of  Roman  Cath- 
olic subjects,  to  enable  them  to  hold  or  enjoy  an;  property,  of  any  sort,  other  than  that 
which  may  be  exacted  of  other  sufaijects. 

(36)  [He  who  becomes  a  soldier  of  Christ  hath  ceased  to  be  a  soldier  of  the  world,  npf 
ia  he  entitled  to  any  reward  who  adcnowledges  no  duty.] 
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dvUiter  mcrtuus;{yf)  he  did  not  impede  the  descent  to  others,  hut  the  next 
heir  was  entitled  to  his  or  his  ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood,  recognized  by  the 
law  of  England;  whidi,  so  often  as  they  happen,  occasion  lands  to  escheat  to 
the  original  proprietary  or  lord. 


CHAPTER  XVI. 


II.  OF  TITLE  BY  OCCUPANCY. 


Occupancy  is  the  taking  possession  of  those  things  which  before  belonged 
to  nobody.  This,  as  we  have  seen, (a)  is  the  tme  ground  and  foundation  <^ 
all  property,  or  of  holding  those  things  in  severalty  which  bj'  the  law  of 
nature,  unqualified  by  that  of  society,  were  common  to  all  mankind. (i)  But 
when  once  it  was  agreed  tiiat  every  thing  capable  of  ownership  should  have 
an  owner,  natural  reason  suggested,  that  he  who  could  first  declare  his  in- 
tention of  appropriating  any  thing  to  his  own  use,  and,  in  consequence  of 
such  intention,  actually  took  it  into  possession,  should  thereby  gain  the  abso- 
lute property  of  it;  according  to  that  rule  of  the  law  of  nations,  recognized 
by  the  laws  of  Rome,(*)  quod  nullius  est,  id  ratUne  naturali  occupanti  am- 
eeditur.{2) 

This  right  of  occupancy,  so  far  as  it  concerns  real  property,  (for  of  personal 
chattels  I  am  not  in  this  place  to  speak, )  hath  been  confined  by  the  laws  of 
England  within  a  very  narrow  compass;  and  was  extended  only  to  a  single 
instance;  namely,  where  a  man  was  tenant  pur  auter  vie,  or  1^  an  estate 
granted  to  himself  only  (without  mentioning  his  heirs)  for  the  life  of  another 
man,  and  died  during  the  life  of  cesluy  que  vie,  or  him  by  whose  life  it 
was  holden;  in  this  case  he  that  could  first  enter  on  the  land  might  lawhilly 
retain  the  possession,  so  long  as  cesluy  que  vie  lived,  by  right  of  occu- 
pancy. (0(3) 

(a)  See  pwea  S  anil  S. 
(»)  J3f.Cl,8. 


(e)  Oo.  Utt  tt. 


C.  P,  573,  58J  (1866),    Conway  i-.C.  P.  Ry.  Co.,7  Ont.  673,  692(18851.     2  Broom  &  Had- 
ley'B  Com.  4it.     Tiedeman  on  Real  Prop.  \  68t  (2  ed.  1891). 

(3)  [That  which  belonzs  to  no  one,  is  by  natural  reason  granted  to  the  occnpanl.] 
Owen  V.  Lucas,  I  Brevard,(S.  C.)  406,  409  (1805).  This  common  law  doctrine  has  been 
abolished  by  statute  in  England,  and  in  most,  if  not  all,  of  ihe  United  States.  The  estate 
is  either  given  the  quality  of  an  estate  of  inheritance,  and  descends  to  the  heirs  of  the 
tt^atii per  aalre  vie  [Por  the  life  of  another],  or  is  made  a  chattel  real,  and  vests  in  bif 

?>rsonat  representatives.  Tiedeman  on  Real  Prop.  I  ed.  sec.  61,  p.  44;  sec.  6S3,  p.  637. 
he  only  object  of  these  statutes  was  to  prevent  the  land  being  taJcen  by  a  special  occu- 
pant who  could  not  be  made  liable  for  the  value  of  the  land  as  heir,  in  payment  of  ttie 
debts  of  his  ancestor,  and  to  provide  for  the  application  of  the  estate  to  the  paymeDt  of 
the  debts  of  the  one  who  held  the  estate,  or  tne  distribution  of  it  among  his  next  of 
kin.  They  did  not  destroy  the  estate.  Mosber  v.  Yost,  33  Barb.  N.  Y.  2S0  (186I). 
Brantly's     Pers.  Prop,  p,  «a,  %  124  (1891). 

(3)  Glllett  V.  Gaffney,  3  Colo.  356  (1877I.  Williams  on  Real  Prop,  ao  (6  ed.)  Wadi< 
bnm  on  Real  Prop.  126  (s  ed.)  Lawson's  Prop.  Rights,  vol.  6,  p.  1714  (1890).  Boone 
on  Real  Prop.  p.  53.  J  35  f»883)- 
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*This  seems  to  have  been  recurring  to  first  principles,  and  calling  [*259 
in  the  law  of  nature  to  ascertain  the  property  of  the  hmd,  when  left 
without  a  legal  owner.  For  it  did  not  revert  to  the  grantor,  though  it  for- 
merly (1/)  was  supposed  so  to  do;  for  he  had  parted  with  all  his  interest,  so 
long  as  cesiuy  que  vie  lived;  it  did  not  escheat  to  the  lord  of  the  fee,  for 
all  escheats  must  be  of  the  absolute  entire  fee,  and  not  of  any  partitnilar 
estate  carved  out  of  it;  much  less  of  so  minute  a  remnant  as  this:  it  did  not 
belong  to  the  grantee;  for  he  was  dead:  it  did  not  descend  to  his  heirs;  for 
there  were  no  words  of  inheritance  in  the  grant:  nor  could  it  vest  in  his  ex- 
ecutors; for  no  executors  could  succeed  to  a  freehold.  Belonging  therefore 
to  nobody,  like  the  kareditas  jaceni{^  of  the  Romans,  the  law  left  it  open  to 
be  seised  and  appropriated  by  the  first  person  that  could  enter  upon  it,  dur- 
ing the  life  of  cestuy  que  vie.  under  the  name  of  an  occupant.(5)  But  there 
was  no  right  of  occupancy  allowed,  where  the  king  had  the  reversion  of  the 
lands:  for  the  reversioner  hath  an  equal  right  with  any  other  man  to  enter 
upon  the  vacant  possession,  and  where  the  king's  title  and  a  subject's  concur, 
the  king's  shall  always  be  preferred:  against  the  king  therefore  there  could 
be  no  prior  occupant,  because  nullum  tempus  occurit  regi^e^iji)  And,  even 
in  the  case  of  a  subject,  had  the  estate  pur  auier  vie  been  granted  to  a  man 
and  his  heirs  during  the  life  of  cestuy  que  vie,  there  the  heir  might,  and  still 
may,  enter  and  hold  possession,  and  is  called  in  law  a  specif  occupant:  as 
having  a  special  exclusive  right  by  the  tenns  of  the  original  grant,  to  enter 
upon  and  occupy  this  htsreditas  jacens,  during  the  residue  of  the  estate 
granted:  though  some  have  thought  him  so  called  with  no  very  great  pro- 
priety, (/)  and  that  such  estate  is  rather  a  descendible  freehold.  But  the 
title  of  common  occupancy  is  now  reduced  almost  to  nothing  by  two  statutes: 
the  one  29  Car.  II.  c.  3,  which  enacts  (according  to  the  ancient  rule  of 
law)  (^)  that  where  there  is  no  special  occupant,  in  whom  the  estate 
may  vest,  the  tenant  ^wraw/^M^raay  devise  it  *by  will,  or  itshall go  [*26o 
to  the  executors  or  administrators,  and  be  assets  in  their  hands  for 
payment  of  debtsiC?)  the  other,  that  of  14  Geo.  II.  c.  10,  which  enacts  that 
the  surplus  of  such  estate  pur  auier  vie,  after  payment  of  debts,  shall  go  in  a 
course  of  distribution  like  a  chattel  interest. 

(d)  Bnd  I.  2.  c  9,  I.  4, 1.  S,  c.  e,  H    Flet.  (.  S.  c. 


(4)  [The  UQoccnpied  inheritance] 

(s)  This  rule  as  to  estates  fiur  outer  vie  [For  the  life  of  another]  has  been  abolished 
in  England  and  in  the  United  States.  Fingrer  on  Real  Prop.  310,  311.  Lomax  Dig. 
p.  46. 


(6)  fNo  time  runs  against  the  king.] 

(7)  I  Waahburn  on  Real  Prop.  vol.  i, ;       .  _ 
The  statute  aeems  inaccurately  stated  m  this  sentence.     The  lath  section  enacts  " 


estates  pnr  auter  vie  shall  be  devisable  by  will  in  writing,  signed  by  the  devisor  or  by  his 
agent  in  presence  of  three  witnesses;  and  if  no  such  devise  be  made,  the  same  shal]  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  special  occu- 
pancy, as  assets  b^  descent;  and  in  case  there  be  no  special  occupant,  it  shall  go  to  the 
executor  or  administrator  of  the  paity  who  had  the  estate  thereof  by  virtue  of  the  grant, 
and  shall  be  assets  in  his  hands."  Mr.  Christian  observes,  "  fbe  meaning  of  the  statute 
seems  to  be  this,  thst  every  estate  Pur  auter  vie,  whether  there  is  a  special  occupant 
or  not,  may  be  devised  like  other  estates  in  land,  by  a  will  attested  by  three  witnesses. 
If  not  devised,  and  there  is  a  special  occupant,  then  it  is  assets  by  descent  in  the  hands 
of  the  heir;  if  there  is  no  special  occupant,  then  it  passes,  like  personal  property,  to  exe- 
cutors and  administrators,  and  shall  be  ssseta  in  their  hands,"  Lord  Kenyon.  in  6 Term 
Rep.  397,  observed.  "  These  qnestions  on  estates  ptir  auter  vie  do  not  frequently  arise. 
Such  estates  certainly  are  not  estates  of  inheritance:  they  have  been  sometimes  called, 
though  improperly,  descendible  freeholds:  strictly  speaking,  they  are  not  descendible 
freeholds,  because  the  heir-at-law  does  not  take  by  deecenL    If  an  action  at 
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By  these  two  statutes  the  title  of  contvum  occupancy  is  utterly  extinct  and 
aTwlished;  though  that  of  special  occupancy  by  the  heir-at-law  continues  to 
this  day;  such  heir  being  held  to  succeed  to  the  ancestor's  estate,  not  by 
descent,  for  then  he  must  take  an  estate  of  inheritance,  but  as  an  occupant 
specially  marked  out  and  appointed  by  the  original  grant.  But,  as  before 
the  statutes  there  could  no  common  occupancy  be  had  of  incorporeal  heredit- 
aments, as  of  rents,  tithes,  advowsons,  commons,  or  the  like,(^)  (because, 
with  respect  to  them,  there  could  be  no  actual  entry  made,  or  corporal  seisin 
had ;  and  therefore  by  the  death  of  the  grantee  pur  outer  vu  a  grant  of  such 
hereditaments  was  entirely  determined,)  so  now,  I  apprehend,  notwithstand- 
ing these  statutes,  such  grant  would  be  determined  likewise;  and  the  heredit- 
aments would  not  be  devisable,  nor  vest  in  the  executors,  nor  go  in  a  course 
of  distribution.  For  these  statutes  must  not  be  construed  so  as  to  create  any 
new  estate,  or  keep  that  alive  which  by  the  common  law  was  determined, 
and  thereby  to  defer  the  grantor's  reversion;  but  merely  to  dispose  of  an 
interest  in  being,  to  which  by  law  there  was  no  owner,  and  which  therefore 
was  left  open  to  the  first  occupant. (8)  When  there  is  a  residue  left,  the 
statutes  give  it  to  the  executors  and  administrators,  instead  of  the  first  occu- 

?int;  but  tbey  will  not  create  a  residue,  on  purxx)se_  to  give  it  to  either.(*) 
hey  only  meant  to  provide  an  appointed  instead  of  a  casual,  a  certain 
instead  of  an  uncertain,  owner  of  lands  which  before  were  nobody's;  and 
thereby  to  supply  this  casus  omissus,(9)  and  render  the  disposition  of  law  in 
all  respects  entirely  uniform;  this  being  the  only  instance  wherein  a  title  to 

real  estate  could  ever  be  acquired  by  occupancy. (ro) 
*26i]         *This,  I  say,  was  the  only  instance;  for  I  think  there  can  be  no 
other  case  devised,  wherein  there  is  not  some  owner  of  the  land 

(A)  Co.  Utt.  41.    Vangb.  20t  tlthn  or  other  Incorporaal  heredltainentB,  u  good 

(l)  ButMenow  the  statute  SOeo.  III.  c.  IT,  which  and  elTectual  tooSMenli  and  pufiHMn  u  laaact 

iiiue>  1es«es  for  one,  tvo.  or  three  1It«.  by  eait»la»-  oorporeal  poneMloiu. 

tkai  penoni  or  any  tleemoti/Hary  corpontkni,  of 


law  haa  been  brouKbt  afiaiost  the  heir  i 

Steaded  r tens  per  aescent  \iii3tbiaghy  Set..-  ...  _, 
ebts  of  the  ancestor  before  the  statute  of  frauds.  That  act  made  thetn  chargeable  ii 
hands  of  the  heir,  as  assets  by  descent,  if  he  took  by  reason  of  a  apecial  occupancy; 
and  if  there  be  no  special  occupant,  it  directs  that  tbey  shall  go  to  the  ezecntors,  subject 
to  the  debts  of  the  testator;  and  the  statute  14  Geo.  II.  c.  x>  renders  them  distributable 
as  personalty.  An  estate  pur  auter  vie  therefore  partakes  somewhat  of  the  nature  of  B 
personal  estate:  though  it  is  not  a  chattel  interest,  it  still  remains  a  freehold  interest  for 
many  purposes,  such  as  giving  a  qualification  to  vote  for  members  of  parliament,  and  to 
kill  game,  and  some  others;  a  will  to  di^K>se  of  it  must  also  be  attested  by  three  wit- 
nesses under  the  statute  of  frauds.  If  sucn  an  estate  be  given  to  A.  and  the  heirs  of  his 
body,  the  heirs  of  the  hod^  will  take  as  special  occupants,  if  no  disposition  he  made  of 
it  by  the  fii^t  taker;  but  it  is  absolutely  in  his  power  to  make  what  disposition  of  it  be 
pleases.     I  Atk.  534.     3  P.  Wms.  366,  n.  E.,  and  Grey  t/.  Mannock." 

It  has  been  held  that  there  can  be  no  general  occupancy  of  a  copyhold,  because  the 
freehold  is  always  in  the  lord;  aud  the  statutes  39  Car.  II.  c.  3,  s.  iz,  and  14  Geo.  II.  c.  30, 
a,  9,  appropriating  estates  pur  auter  vie,  where  there  is  no  special  occupant,  do  not  extend 
to  copyholds.  And  one  who  was  admitted  tenant  upon  a  claim  as  administrator  tie  bonis 
non  [Of  the  goods  not  yet  administered]  to  the  grantee  of  a  cofiyhold  pur  auter  vie,  hav- 
ing no  title  in  such  character,  cannot  recover  in  ejectment  by  virtue  of  such  admission  as 
upon  a  new  and  substantive  grant  of  the  lord.     7  East,  186. 

If  an  estate  pur  auter  vie  1^  limited  to  a  man,  his  heirs,  executors,  admin btratora,  and 
assigns,  and  be  not  devised,  it  descends  to  his  heir  as  special  occupant,  aud  b  only 
liable  for  specialty  debts.  4  Term.  R.  339.  If  it  be  limited  to  a  person  and  his  executors, 
administrators,  and  asaigtis.  the  executors  take  it,  subject  to  the  same  debtsas  personalty. 
4T.  R.  314.  339.— CHrriY. 

(8)  Atty.-Gen.  of  Ontario  v.  Reilly,  J6  Grants,  Ch.  R.  lafi,  133  {1878). 

(9)  [An  omitted  case.] 

( lu)  Lord-keeper  Harcourt  has  declared  there  is  no  difference,  since  the  39  Car.  II.  c. 
3,  between  a  grant  of  corporeal  and  incorporeal  hereditaments  puf  auter  vie;  for,  by  that 
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appointed  by  the  law.  In  tbe  case  of  a  sole  corporation,  as  a  parson  of  a 
church,  when  he  dies  or  resigfus,  though  there  is  no  actual  owner  of  the  land 
till  a  successor  be  appointed,  yet  there  is  a  legal,  poUntial  ownership,  subsist- 
ing in  contemplation  of  law;  and  when  the  successor  is  appointed,  his  app<riut- 
ment  shall  have  a  retrospect  and  relation  backwards,  so  as  to  entitle  him  to 
all  the  profits  from  the  instant  that  tbe  vacancy  commenced.  And,  in  all 
other  instances,  when  the  tenant  dies  intestate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  tbe  common  course  of  descents,  there  the  law  vests  an 
ownership  in  the  king,  or  in  the  subordinate  lord  of  the  fee,  by  escheat. 

So  also  in  some  cases,  where  the  laws  of  other  nations  give  a  right  by 
occupancy,  as  in  lands  newly  created,  by  the  rising  of  an  island  in  the  sea  or 
in  a  river,  or  by  the  alluvion  or  dereliction  of  the  waters;  in  these  instances 
the  law  of  England  assigns  them  an  immediate  owner.  For  Bracton  tells 
ns,(  j)  that  if  an  island  arise  in  tbe  middle  of  a  river,  it  belongs  in  common 
to  those  who  have  lands  on  each  side  thereof;  but  if  it  be  nearer  to  one  bank 
than  the  other,  it  belongs  only  to  him  who  is  proprietor  of  the  nearest  shore: 
which  is  agreeable  to,  and  probably  copied  from,  the  civil  law.(A)  Vet  this 
seems  only  to  be  reasonable,  where  the  soil  of  the  river  is  equally  divided 
between  the  owners  of  the  opposite  shores;  for  if  the  whole  soil  is  the  free- 
hold  of  any  one  man,  as  itusnally  is  whenever  a  several  fishery  is  claimed,  (/) 
there  it  seems  just  (and  so  is  tbe  constant  practice)  that  the  eyotts  or  little 
islands,  arising  in  any  part  of  the  river,  shall  be  the  property  of  bim  who 
owneth  the  piscary  and  the  soil.  However,  is  case  a  new  island  rise  in  the 
sea,  though  the  civil  law  gives  it  to  the  first  occupant, (m)  yet  ours 
gives  it  to  the  king,  (n)  *And  as  to  lands  gained  from  tbe  sea,  [*263 
ei&er  by  ailuvion,  by  tlie  washing  up  of  sand  fuid  earth,  so  as  in 

(J)  £.  2.  0.  ^  (m)  InM.  %\.3. 

(t)  Inn.  2, 1, 22.  (11)  Bract.  1. 2,  C.1    CklUi  o(  Seircn,  St. 

tl)8>lk.«ST.  .SeepttgeKL 


Btatute,  every  estate  purautervieiAmaAeAeviaa^At,  and,  if  not  devised,  it  shall  beatecta 
in  the  hands  of  the  heir,  if  limited  to  the  hdr;  if  not  limited  to  tbe  heir,  it  shall  ko  to 
the  executors  or  administrators  of  the  grantee,  and  be  assets  in  their  hands;  and  the 
statute,  in  tbe  case  of  rents  and  other  incoiporeal  hereditaments,  does  not  enlaige,  bnt 
only  preserves,  the  estate  of  the  grantee.     3  P.  Wms.  264,  n. 

In  p.  113.  ante,  it  is  said  that  an  estate  ^»roiu!«r  ri^  cannot  be  entailed;  yet,  if  snch  an 
estate  be  limited  to  A.  in  tail,  with  remainder  to  B.,  these  limitationB  are  designations 
of  the  persons  who  shall  take  as  special  occnpants;  bnt  any  alienation  of  the  quasi 
tetiant  in  tail  will  bar  Uie  interest  of  him  in  remainder.  See  3  Cox,  P.  Wma.  266,  and 
6  T.  R.  393,  where  it  appears  to  have  been  the  opinion  of  lord  Northin^n  and  lord 
Kenyon.  that  the  tenant  in  tail  of  an  estate  pur  auur  vie  may  bar  the  remainders  over  by 
his  will  alone.  See  also  i  Atk.  524.  2  Vem.  325.  3  Coi,  P.  Wms.  10,  n.  i.  I  Bro.  Par. 
Ca-  457.— Christian. 

In  the  mining  districts  of  Derbyshire  and  Cornwall,  by  tbe  laws  of  the  Stannaries,  an 
estate  in  mines  might,  and  it  is  believed  still  may,  be  gained  by  occupancy.  Geary  v. 
BarcToft,  J  Sid.  347.— Chittv. 

But,  by  the  recent  act  for  amending  the  law  relating  to  wills,  {i  Vict  c.  26,  s.  1,1 
these  statates,  except  so  far  as  relates  to  wills  executed  before  Jan.  I,  1838,  are  repealed 
tmt  re-enacted  (s.  3)  that  an  eatate  pur  aiiter  vie,  of  whatever  tenure,  and  whether  it  be  a 
coporeal  or  incorporeal  hereditament,  may  in  all  cases  be  devised  by  will;  and  (s.  6) 
that  if  no  disposition  by  will  shall  be  made  of  any  estate ^tir  auiervie  of  a  freehold 
nature,  the  same  disU  be  chargeable  in  the  hands  of  the  heir  if  it  shall  come  to  bim  by 
reason  of  special  occupancy,  as  assets  by  descent,— as  in  the  case  of  freehold  land  in 
fee-simpie;  and  in  case  there  shall  be  no  special  occupant  of  any  estate  pur  auler  vie, 
wb^er  freehold  or  customary  freehold,  tenant-right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  wheUier  a  coporeal  or  incorporeal  hereditament,  it  shall  go  to  tfaie 
eaecntor  or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of  the 
grant;  and  if  the  same  shall  come  to  ute  executor  or  administrator,  either  by  reason  of 
a  special  occupancy  or  hy  virtue  of  this  act,  it  shall  be  asaets  in  bis  bands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate.- Stewart. 
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time  to  make  terra  firma;(  1 1 )  or  by  dereliction,  as  when  the  sea  shrinks 
back  below  the  usual  watermark;  iu  these  cases  the  law  is  held  to  be,  that  if 
tbts  gain  be  by  little  and  little,  by  small  and  imperceptible  degrees,  it  shall 
go  to  the  owner  of  the  land  adjoining. (f)  Tor  de  minimis  non  curat  lex, -(12) 
and,  besides,  these  owners  being  often  losers  by  the  breaking  in  of  the  sea,  or 
at  charges  to  keep  it  out,  this  possible  gain  is  Uierefore  a  reciprocal  considera- 
tion for  such  possible  charge  or  loss.  But  if  the  alluvion  or  dereliction  be 
sudden  and  considerable,  in  this  case  it  belongs  to  the  king;  for,  as  the  king 
is  lord  of  the  sea,  and  so  owner  of  the  soil  while  it  is  covered  with  water,  it 
is  but  reasonable  he  should  have  the  soil  when  the  water  has  left  it  dry.(/) 
So  that  the  quantity  of  ground  gained,  and  the  time  during  which  it  is  gain- 
ing, are  what  make  it  either  the  king's  or  the  subject's  property,  (rjX  14)     In 

(o)  IBoU.Abr.  im    Dfer,  SSG.  (ji)  CbIUk  21,  2S. 

fii)  [Firm  land.] 

(13)  [The  law  takes  not  cognizance  of  small  things.] 

(13)  Mort;an  V.  Livingston.  7  Martin  (La.)  451,  474  (>Si9).  Countyaf  St.  Clair  v.  Liv- 
ingston. J3  Wal!.  (U  S'.  Foster  ».  Wright,  C.  P.  Div.  4  Law  R.  447  (1876).  Newell 
on  Ejectment,  p.  ay  J  3  (1892).  Dunlap  v.  Stetson,  8  Fed.  Cases,  75,  81  (1S37).  The 
King  V.  Yarborough,  I  Dow.  &  Cl'k.,  178,  188  (l8a8).  Mitchell  ^.  Baratta,  17  Gratt. 
(Van  443.  468(1867).  Trustees^.  Kirk,a4Sickles  (N.  Y.)ai5,ii8(i88i).  Throop  v 
Coburg  &  P.  Ry,  Co.,  5  Upp.  Can.,  C.  P.  509,  5»5  (i854).  Boone's  Law  of  Real  Prop.  1 
254  (1883).  The  right  to  accretion  thus  formed  is  considered  as  an  incident  appurtenant 
to  the  principal  land,  and  belonging,  in  the  nature  of  an  incident,  to  the  ownership  of 
that,  rather  than  as  something  acquired  by  prescription  or  possession,  in  the  ordinaiy 
legal  sense  of  those  terms.  [Washb.  on  Real  Prop.)  Bait  &  Ohio  R.  R.  Co.  v.  Chase, 
43  Md,  23-35(1875).  Carson  v.  Blazer,  a  Binn.  (Pa,)  475,  484(1810).  Jeffries  v.  B. 
Omaha  Land  Co,,  134  N.  S.  178,  192  (18S9].  Riparian  rights  upon  the  Great  Lakes  are, 
theoi-etically.  the  sama  as  upon  navigable  streams.  The  subraergedlands  are  appurtenant 
to  the  upland  so  far  as  their  limits  can  be  reasonably  identified;  but  in  public  wateis  the 
state  law  must  determine  how  Tar  rights  in  auch  lands  can  be  exercised  consistently  with 
the  easement  of  navigation,  Lincoln  v,  Davis,  53  Mich.  375,  383  (18S4).  If  the  water 
be  diverted  from  the  land  by  artificial  means,  an  adjoining  owner  does  not  thereby  ac- 
quire title  to  the  derelict  bed  of  the  river.  Halsey  v.  McCormick,  4  Smith  (18  N.  Y.) 
147,  149  (1858).  Nebraska  v.  Iowa,  143  U.  S.  359,  361  (1891).  Emans  v.  Tumbnll,  1 
Johns.  (N.  Y.)  313,  323  (1807).  Chapman  v.  Kimball,  9  Day  (Conn.  1  38,41  (1831). 
Dikes  V.  Miller,  24  Tei.  417,  424  (1859).  Mulry  v.  Norton,  5.S  Sickels  (N.  Y, )  424,  431 
(1885).  PiuKTey  on  Real  Prop,  p,  22.  Williamson  Real  Prop.  p.  327,  328(6  ed.).  Wa- 
terman on  Trespass,  vol.  2,  p.  171,  g  771  (1875).     Real  Prop.  Trials  (Malone)  254. 

( 14]  See  these  subjects  of  alluvion,  avulsion,  and  reliction,  and  islauds  arising  in  the  sea 
and  nvers,  fully  considered,  and  the  cases  collected,  in  the  able  treatiseof  Mr.  Schnltes 
on  Aquatic  Rights,  who,  in  pages  115  to  138,  drawa  this  conclusion  : — "  that  all  islands, 
relicled  laud,  and  other  increase  arising  in  the  sea  and  in  navigable  streams,  except 
under  local  circumstances  before  alluded  to,  belong  to  the  crown;  and  that  all  islands, 
relicted  land,  and  the  soil  of  inland  unnavigable  rivera  and  streams  under  rimilar  cir- 
cutnstances.  belong  to  the  proprietor  of  the  estates  to  which  such  rivera  act  as  bound- 
aries; and  hence  tt  may  be  considered  aa  law  that  all  islands,  sand-beds,  or  other  par- 
cels of  agglomerated  or  concreted  earth  which  newly  arise  in  rivers,  or  congregate  to 
their  banks  by  alluvion,  reliction,  or  other  aqueous  means,  as  is  frequently  to  be  ob- 
served in  rivers  where  the  current  is  irregular,  such  accumulated  or  relicted  property 
belongs  totheownersof  theneighboringestates."  Schnltes  on  Aquatic  Rights,  138.  See 
further.  Com.  Dig.  Prerog.  D.  61.  Bac.  Abr.  Prerog.  3  Bar.  &  C.  91.  5  B.  &  A.  268, 
From  the  late  case  of  The  King  ii.  LordYarborough,  3  Bat.  &Cre8.9i,  (though  the  decision 
turned  rather  upoa  the  pleadings  and  evidence  than  the  general  law  of  alluvion  and 
reliction, )  and  Uie  cases  cited,  (id.  T02,)  it  may  be  collected  that,  if  the  salt  water  leave 
•  great  quantity  of  land  on  the  shore,  the  king  shall  have  the  land  by  his  prerogative, 
•nd  not  the  owner  of  the  adjoining  soil;  but  not  so  when  dry  land  is  torniM  gradually 
and  by  insensible  imperceptible  degrees,  by  alluvions  or  relictions,  however  large  it  may 
ultimately  become.  As  to  unnavigable  rivers,  there  is  a  case  cited  in  Callis,  51,  from  the 
22  lib.  ass.  pi.  93,  which  fully  establishes  the  law.  "  The  case  was  that  a  river  of  water 
did  run  between  two  lordships,  and  the  soil  of  one  side,  together  with  the  river  of  water, 
did  wholly  belong  to  one  of  the  said  lordships;  and  the  river,  by  little  and  little,  did 
gather  upon  the  soil  of  the  other  lord,  but  so  slowly  that  If  one  had  fixed  his  eye  a 
whole  day  thereon  together  it  could  not  be  perceived.  By  this  petty  and  imperceptible 
increase  me  increasement  was  got  to  the  owner  of  the  river;  hut  if  the  river,  by  a  sud- 
den and  unusual  flood,  had  gained  hastily  a  great  parcel  of  the  other  lord's  ground,  be 
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the  same  manner  if  a  river,  running  between  two  lordships,  by  degrees  gains 
upon  the  one,  and  thereby  leaves  the  other  dry ;  the  owner  who  loses  his 
ground  thus  imperceptibly  has  no  remedy:  but  if  the  course  of  the  river  be 
changed  by  a  sudden  and  violent  flood,  or  other  hasty  means,  and  thereby  a 
man  loses  his  ground,  it  is  said  that  he  shall  have  what  the  river  has  left  in 
any  other  place,  as  a  recompense  for  this  sudden  lo3S,(y)  And  this  law  of 
alluvions  and  derelictions,  with  regard  to  rivers,  is  nearly  the  same  in  the 
imperial  law;  from  whence  indeed  these  our  detenninations  seem  to  have  been 
drawn  and  adopted:(r)  but  we  ourselves,  as  islanders,  have  applied  them  to 
marine  increase,  and  have  given  our  sovereign  the  prerogative  he  enjoys,  as 
well  upon  the  particular  reasons  before  mentioned,  as  upon  this  other  general 
ground  of  prerogative,  which  was  formerly  remarlced,(j)  that  whatever  hath 
no  other  owner  is  vested  by  law  in  the  king. 


CHAPTER  XVII. 
in.    OP  TITLE  BY  PRESCRIPTION. 

A  THIRD  method  of  acquiring  real  property  by  purchase  is  that  by 
prescription;  as  when  a  man  can  show  no  other  title  to  what  he  claims,  than 
that  he,  and  those  under  whom  he  claims,  have  immemorially  used  to  enjoy 
it.  Concerning  customs,  or  immemorial  usages,  in  general,  with  the  sever^ 
requisites  and  rules  to  be  observed  in  order  to  prove  their  existence  and 
validity,  we  inquired  at  targe  in  the  preceding  part  of  these  commen- 
taries, (a)  At  present  therefore  I  shall  only,  first,  distinguish  between 
custom,  strictly  taken,  and  prescription;  and  then  show  what  sort  of  things 
may  be  prescribed  for. 

And,  first,  the  distinction  between  custom  and  prescription  is  this;  ( i )  thai 
custom  is  properly  a  local  usage,  and  not  annexed  to  a  person;  such  as  a 
custom  in  the  manor  of  Dale  that  lands  shall  descend  to  the  youngest  soul 
prescription  is  merely  a  persona/  usag^;  as,  that  Sempronius  and  his  ancestors, 
or  those  whose  estate  he  hath,  have  used  time  out  of  mind  to  have  such  an 
advantage  or  privilege.  (^)     As  for  example;  if  there  be  a  usage  in  the  pari^ 
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In  lOBt.  2. 1.  20. 31.  %  ZS,  24.  {b)  Co.  Lltt.  Ill 

{<>  Bee  book  I.  page  a». 

aboald  not  thereby  have  loat  the  same;  and  bo  of  pett^  and  unperceivable  increase- 
ments  from  the  sea  the  king  gains  no  property,  for  '  de  tninimis  non  curat  lex.' "  ["The 
law  takes  not  cognizance  of  small  thtngn."]  N.  B.  In  the  above  text,  it  is  BUppoaed 
"  he  shall  have  vhat  the  river  has  left  in  any  other  place  as  a  recompense  for  his 
findden  loss;"  but  the  case  in  la  ass.  pi.  93  says  that  "  neither  party  shall  lose  its 
land."    Schultes  on  Aqnatic  Rights,  136.  137.— CaiTTV. 

(i)  Cortelyou  v.  Van  Bruudt,  »  Johns.  jN.  V.)  337,^6a  (1807).  Lightfoot  v.  Cotgan, 
5  Munf.  (Va.)  n,  65  (1813),  i  Lomaz  Dig.  612,  613.  Waterman  on  Trespass,  vol.  a,  p, 
I,  3  630(1875). 

In  order  to  determine  whether  rights  are  holden  as  a  cnstom  or  as  a  prescnption,  it 
is  necessary  to  advert  merely  to  the  manner  in  which  they  are  faalden, — whetner  as  » 
local  nsa^,  or  asm  personal  claim,  or  dependent  on  a  particular  estate.  All  rights  wbidt 
may  be  holden  as  a  custom  may  be  holden  as  a  prescription,  but  not  vice  versa.  Perley 
f,  Langley,  7  N.  Hamp.  133.— Sharswood. 

Judge  Tucker  (book  2,  p.  11,  Tucker's  Blackstone)  says  "the  comparatively  recent 
settlement  of  the  American  colonies  excludes  the  idea  of  such  imniemoriBl  use.  We  can 
have  no  right  of  prescription  in  Virginia."  Mr.  Minor,  referring  to  this  idea,  and  citing 
Littleton  and  Coke,  says  the  authorities  irresistibly  show  that  there  may  be  title  by  pre- 
scription in  Virginia,  where  the  possession  has  been  honest,  uninterrupted,  adverse  and 
immemorial;  and  they  show,  moreover,  that  continuous  possession  for  more  than  twenty 
years,  if  the  other  circumstances  exist,  is  conclusive  proof  of  immemorial  enjoyment. 
Minor's  Inst.  p.  494,  b.  a.  Comett  v.  Phudy,  80  Va.  710,  713  (1886),  Hudley  v.  Sec  Tr. 
Mc.  Co.,  s  Del-  578.  593. 
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of  Dale,  that  all  the  inhabitants  of  that  parish  may  dance  on  a  certain  close, 
at  all  times,  for  their  recreation,  (which  is  held(r)  to  be  a  lawful  usage;)  this 
is  strictly  a  custom,  for  it  is  applied  to  the  fiiace  in  general,  and  not 
*264]  to  any  particular  persons:  but  if  the  ^tenant,  who  is  seised  of  the 
manor  of  Dale  in  fee,  alleges  that  he  and  his  ancest(»^,  or  all  those 
whose  estate  be  bath  io  the  said  manor,  have  used  time  out  of  mind  to  have 
common  of  pasture  in  such  a  close,  this  is  properly  called  a  prescription;  far 
this  is  a  usage  annexed  to  the  person  of  the  owner  of  this  estate.  All  pre- 
scription must  be  either  in  a  man  and  his  ancestors,  or  in  a  man  and  those 
whose  estate  hehath:((/)  which  last  is  called  prescribing  in  a  gue  estate. 
And  formerly  a  man  might,  by  the  common  law,  have  prescribed  for  a  right 
which  had  been  enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of 
time,  though  his  or  their  enjoyment  of  it  had  been  suspended(f)  for  an 
indefinite  series  of  years.  But  by  the  statute  of  limitations,  32  Hen.  VIII, 
c,  2,  it  is  enacted,  that  no  person  shall  make  any  prescription  by  the  seisin 
or  possession  of  his  ancestor  or  predecessor,  unless  such  seisin  or  possession 
hath  t>een  within  threescore  years  next  before  such  prescription  made.(y) 

Secondly,  as  to  the  several  species  of  things  which  may,  or  may  not,  be  pre- 
scribed for:  we  may,  in  the  first  place,  observe,  that  nothing  but  incorporeal 
hereditaments  can  be  claimed  by  prescription;(2)  as  a  right  of  way,  a  com- 
mon, etc.;  but  that  no  prescription  can  give  a  title  to  lands,  and  other  cor- 
poreal substances,  of  which  more  certain  evidence  may  be  had.  (^)  For  a 
man  shall  not  be  said  to  prescribe,  that  he  and  his  ancestors  have  immemo- 
rially  used  to  hold  the  ca^e  of  Anmdel:  for  this  is  clearly  another  sort  of 
title;  a  title  by  corporal  seisin,  and  inheritance,  which  is  more  permanent, 
and  therefore  more  capable  of  proof,  than  that  of  prescription.  But,  as  to  a 
right  of  way,  a  common,  or  the  like,  a  man  may  be  allowed  to  prescribe;  for 
of  these  there  is  no  corporal  seisin,  the  enjoyment  will  be  frequently  by  inter- 
vals, and  therefore  the  right  to  enjoy  them  can  depend  on  nothing 
*365]  else  but  immemorial  usage.  2.  A  prescription  must  always  be  *laid 
in  him  that  is  tenant  of  the  fee.  A  tenant  for  life,  for  years,  at  will, 
or  a  copyholder,  cannot  prescribe,  by  reason  of  the  imbecility  of  their 
estates.  (A)  For,  as  prescription  is  usage  beyond  time  of  memory,  it  is  absurd 
that  they  should  pretend  to  prescribe  for  any  thing,  whose  estates  commenced 
within  tjie  remembrance  of  man.  And  therefore  the  copyholder  must  pre- 
scribe under  cover  of  his  lord's  estate,  and  the  tenant  for  life  under  cover  of 
the  tenant  in  fee-simple.  As  if  tenant  for  life  of  a  manor  would  prescribe  for 
a  right  of  common  as  appurtenant  to  the  same,  he  must  prescribe  undercover 
of  the  tenant  in  fee-simple;  and  must  plead  that  John  Stiles  and  his  ancestors 
had  immemorially  used  to  have  this  right  of  common,  appurtenant  to  the  said 
manor,  and  that  John  Stiles  demised  the  said  manor,  with  its  appurtenances, 
to  him  the  said  tenant  for  life.  (3)     3.  A  prescription  cannot  be  for  a  thing 

Ic)  I  her  1J8. 
id)  t  Rep.  82. 
it)  Co.  UEl  lis. 
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4  Rep.  31,  SZ. 


(3)  Tinicum  Pish  Co.  v.  Carter,  61  Pa.  31,39(1869)-  Brown  on  LimitatioiiB,  p.  37,30}. 
Lmnaz  Dig.  p.  613.  Greenleafs  Cniise  on  Real  Prop.  vol.  z,  p.  izz  (1856).  Watennau 
on  Trespass,  vol.  3,  p.  3,  i  63  (1875).  In  New  York,  Masaachusetta  and  other  states  an 
easement  is  acquired  by  twenty  years  uninterrupted  possession ;  in  Connecticut  and  Ver- 
mont by  fifteen  years  possession,  and  in  South  Carolina  it  is  said  to  be  thirty  ^eais.  But 
it  has  tieen  held  not  to  exist  at  all  in  New  Jersey,  or  in  Pennsylvania;  and  in  Virginia 
twenty-seven  years  has  been  held  an  insufficient  ground  for  presuming  a  grant.  Taylor's 
Landlord  and  Tenant.  J  343,  p  ii3  (1879). 

h,)  Austin  V.  Amherst,  Ch.  Div.  7  L.  R.  (Henning)  689,  693  (1877). 

Tims,  in  prescribinf;  for  commou  appurtenant,  a  man  avers  his  seisin  in  fee  of  the  land 
to  which  be  claims  his  common,  and  then  says  that  he  and  ail  those  whose  estate  he  has 
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which  caunot  be  raised  by  grant.  For  the  law  allows  prescription  only  in 
supply  of  the  loss  of  a  grant,  and  therefore  every  prescription  presupposes  a 
grant  to  have  existed.  (4)    Thus  the  lord  of  a  manorcannot  prescribe  to  raise 

in  the  land,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  had,  and  of 
right  ought  to  have  had,  common  of  pasture  in  (he  place,  where,  etc.  for  his  cattle  levant 
and  couchant,  in  the  land  whereof  he  was  so  seised,  i  Saund.  346.  This  ia  termed  pre- 
scribing iu  &gue  estate,  from  the  words  in  italic.  Id.  note  a.  4T.  R.  718,  719.  Cro.  Car. 
599.  IT  the  party  claims  the  easement  as  a  member  of  a  corporation,  he  must  then  pre- 
scribe under  the  corporation,  stating  that  the  same  have  immemorially  been  entitled  to 
have  for  themselves  and  their  burgesses  common  of  pasture,  and  tben  aver  that  he  was  a 
burgess.  I  Saund.  340,  b.  Where  a  copyholder  claims  common  or  other  profit  in  the 
lora's  soil,  he  cannot  prescribe  for  it  in  his  own  name,  on  account  of  the  baseness  and 
weakness  of  his  estate,  which,  in  consideration  of  law,  is  only  a  tenancy  at  will:  neither 
can  he  prescribe  in  the  lord's  name,  for  he  cannot  prescribe  for  common  or  other  profit  in 
his  own  soil;  therefore  of  necessity  the  copyholder  must  entitle  himself  to  it  by  way  of 
custom  within  the  manor.  But  where  a  copyholder  claims  common  or  other  profit  in  the 
soil  of  a  stranger,  which  is  not  parcel  of  the  manor,  be  must  prescribe  in  the  name  of  the 
lord;  namely,  that  the  lord  of  the  manor  and  his  ancestor,  and  all  those  whose  estate  he 
has,  have  had  common,  etc.  in  such  a  place  for  himself  and  his  cnstomary  tenants,  etc, 
and  tben  state  the  grant  of  the  customary  tenement;  for  the  lord  has  the  fee  of  all  the 
copyholds  of  his  manor.  4  Rep.  31,  b.  6  Rep.  60  b.  Hob.  86.  Cro.  Eliz.  390.  Moore, 
461.     I  Saund.  349.— Chitty. 

(4)  City  of  Qnincy  v.  Jones,  76  IlL  331,  24*  (1875).  Washburn's  Basem.  and  Serv.  p. 
400  (4  ed.  1SS5)-    Lomax  Dig.  p.  614. 

The  general  rule  with  reganl  to  prescriptive  claims  is,  that  every  such  claim  is  good  if 
by  possibility  it  might  have  had  a  legal  commencement,  (l  T^m  R.  667;)  ana  from 
upwards  of  twenty  years' en  jo  vment  of  an  easement  or  profit  a  prendre,  grants,  or,  as  lord 
Kenyon  said,  even  a  hundred  grants,  will  be  presumed,  even  against  the  crown,  if  by 
possibility  they  could  legally  have  been  made.  1 1  East.  3S4,  495.  Thus  a  fair  or  market 
may  be  claimed  by  prescription,  which  presumes  a  grant  from  the  king,  which  by  length 
of  time  is  supposed  to  be  lost  or  worn  out,  (Gilb.  Dist  ai;)  but  if  such  a  grant  would  he 
contrary  to  an  express  act  of  parliament  it  would  be  otherwise.  II  East,  495.  But  an 
exception  to  the  general  rule  is  the  claim  of  loll  thorough,  where  it  is  necessary  to  show 


expressly  for  what  consideration  it  was  granted,  though  snch  proof  is  not  necessary  in 
respect  of  toll  traverse.*  I  T.  R.  667.  I  B.  &  C.  333.  An  ancient  ^nt  without  date 
does  not  necessarily  destroy  a  prescnptive  right;  for  it  may  be  either  pnor  to  time  of  legal 
memory  or  in  confirmation  of  such  prescriptive  right,  which  is  matter  to  be  left  to  a  jury. 


governs  presumption  or  inference  of  a  grant  or  covenant,  rest  upon  acquiescence;  declaring 
that  the  various  expedients  to  which  courts  and  judges  have  resorted  to  for  quieting*  the 
possession  of  persons,  in  the  exercise  of  rights  which  have  not  been  resisted  by  the  per- 
sons against  whom  they  have  been  exercised,  all  appear  to  be  based  on  that  principle,  sad 

The  use  or  possession  on  which  a  title  by  prescription  is  founded  most  be  uninterrupted 
and  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed  as  a  right,  and  not  the  effect  of 
indulgence  or  of  any  thing  short  of  a  grant  An  uninterrupted  adverse  use  and  enjoy- 
ment of  an  easement  for  a  period  of  twenty  years,  unexplained,  is  sufficient  to  warrant 
the  presumption  of  a  grant  oy  a  jury.  Gayetty  v.  Betbune,  14  Mass.  49.  Kirk  v.  Smith, 
9  Wheat.  a4i-  Rowland  v.  Wolfe,  t  Bailey,  56.  Hogg  v.  Gill,  I  McMuilan.  319,  Twenty 
years  adveise  user  of  a  way  under  claim  of  right  is  sufficient  to  authorize  the  presumption 
of  a  grant.  And  that  it  was  adverse  may  be  presumed  if  the  user  was  notorious  and  in 
the  ordinary  manner,  and  not  under  circumstances  showing  it  to  have  been  by  leave  and 
favor,  or  by  the  curtesy  of  the  owner.  BsHng  v.  Williams,  10  Barr,  ij6.  The  bare  non- 
nser  for  the  legal  period  of  presumption  of  an  easement  charged  upon  land  does  not 
necessarily  raise  a  presumption  of  its  extinguishment,  unless  there  be  some  act  done  by 
the  owner  of  the  land  chafed  inconsistent  with,  or  adverse^o,  theiezistence  of  the  right. 
Bnckholder  v.  Sigler,  7  W.  &  S.  154.  Public  rights  cannot  be  destroyed  by  long-continued 
encroachments:  at  least,  the  party  who  claims  the  exercise  of  anv  right,  inconsistent  with 
the  free  enjoyment  of  a  public  easement  or  privilege,  must  put  nimself  upon  the  ground 
— ' —  ■"-  ' —   "   — — *   — e  valid  authority  from  the  government. 


the  free  enjoyment  of  a  public  easement  or  privilege,  must  pi 
of  prescription,  unless  he  has  a  grant  or  some  valid  autho 

•  A  tnlltnivenie  taeiprewly  deBned  lobe  "araTiDent  nf  ■  mm  of  moni 
of  anatber.  nrlna  «sy  notbclDES  hlgb  street.'  AtolllhorougbisUliRi 
Um  owner  of  the  loll  claims  Dotblog  ia  (be  wIL— Suiaswoon 


lej  for  pudng  over  the  pilvat^nll 
1  for  panlng  over  a  highway,  when 
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a  tax  or  toll  upon  strangers;  for,  as  such  claim  could  never  have  been  good 
by  any  grant,  it  shall  not  be  good  by  prescription. (t)  4.  A  fourth  rule  ia, 
that  what  is  to  arise  by  matter  of  record  cannot  be  prescribed  for,  but  must 
be  claimed  by  grant,  entered  on  record;  such  as,  for  instance,  the  royal  fran- 
chise of  deodands,  felons'  goods,  and  the  like.  These  not  being  forfeited  tilt 
the  matter  on  which  they  arise  is  found  by  the  inquisition  of  a  jury,  and  so 
made  a  matter  of  record,  the  forfeiture  itself  cannot  be  claimed  by  an  inferior 
title.  But  the  franchises  of  treasure-trove,  waife,  estrays,  and  the  like,  may 
be  claimed  by  prescription ;  for  they  arise  from  private  contingencies,  and  not 
from  any  matter  of  record.  (^)  5.  Among  things  incorporeal,  which  may  be 
claimed  by  prescription,  a  distinction  must  be  made  with  regard  to  the  man- 
ner of  prescribing;  that  is,  whether  a  man  shall  prescribe  in  a  que  estate,  or 

in  himself  and  his  ancestors.  For  if  a  man  prescribes  in  a  que  estate, 
*266]     (that  is,  in  himself  and  those  whose  estate  he  holds),  nothing  *ts 

claimable  by  this  prescription,  but  such  things  as  are  incident,  ap- 
pendant, or  appurtenant  to  lands;(5)  for  it  would  be  absurd  to  claim  any 
thing  as  the  consequence,  or  appendix  of  an  estate,  with  which  the  thing 
claimed  has  no  connection;  but,  if  he  prescribes  in  himself  and  his  ancestors, 
he  may  prescribe  for  any  thing  whatsoever  that  lies  in  grant;  not  only  things 
that  are  appurtenant,  but  also  such  as  may  be  in  gross. (/)  Therefore  a  man 
may  prescribe,  that  he,  and  those  whose  estate  he  hath  in  the  manor  of  Dale, 
have  used  to  hold  the  advowson  of  Dale,  as  appendant  to  that  manor;  but,  if 
the  advowson  be  a  distinct  inheritance,  and  not  appendant,  then  he  can  oidy 
prescribe  in  his  ancestors.  So  also  a  man  may  prescribe  in  a  gve  estate  for  a 
common  appurtenant  Xo  a  manor;  but,  if  he  would  prescribe  for  a  common 
in  gross,  he  must  prescribe  in  himself  and  his  ancestors.  6.  Lastly,  we 
may  observe,  that  estates  gained  by  prescription  are  not,  of  course,  descendi- 
ble to  the  heirs  general,  like  other  purchased  estates,  but  are  an  exception  to 
the  rule.  For,  properly  speaking,  the  prescription  is  rather  to  be  considered 
as  an  evidence  of  a  former  acquisition,  tiian  as  an  acquisition  (/<f  ni>vo:(fi')  and 
therefore,  if  a  man  prescribes  for  a  right  of  way  in  himself  and  his  ancestors, 
it  will  descend  only  to  the  blood  of  that  line  of  ancestors  in  whom  he  so  pre- 
scribes; the  prescription  in  this  case  being  indeed  a  species  of  descent.  But, 
if  he  prescribes  for  it  in  a  qtte  estate,  it  will  follow  the  nature  of  that  estate  in 
which  the  prescription  is  laid,  and  be  inheritable  in  the  same  manner,  whether 
that  were  acquired  by  descent  or  purchase;  for  every  accessory  followetb  the 
nature  of  its  principal.(7) 

l<)  I  Veiitr.SS7.  (I)  Utt.  1 18S.    Finch,  L.  101 

jl)  Ca  UtL  lU. 

Amndel  v.  McCnllougfa,  lo  Mass.  7a  Commonwealth  v.  McDonald,  to  S.  &  R.  40t. 
Commonwealth  v.  AlbuiKcr.  i  Wbart.  486.— Shakswood. 

(s)  Ronia  V.  Allen,  i  Camp.  (Eng.)  Rep.  30S,  312  {1808).  GreenleaTs  Cmise  on  Real 
Prop.  vol.  3,  p.  136  (1856). 

(6)  [Anew.]  Goodeve's  Law  of  Real  Prop.  p.  334  (3  ed.)  Another  rule  may  be  added,  viz., 
that  a  person  ought  not  to  prescribe  for  tliat  whicb  is  of  common  right,  and  which  the  law 
gives.    WJlles  R.  368.    Bac.  Abr.  Common,  A.— ChiTtv. 

(7)  Immemorial  usage,  or  usage  from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  was  formerly  held  to  be  when  such  usage  had  commenced  not  later 
than  the  beginning  of  the  reign  of  Richard  I.  But  as  in  most  cases  it  was  impossible  lo 
bring  proof  of  the  existence  of  anj-  usage  at  this  early  date,  the  conrts  were  wont  to  pre- 
sume the  fact  upon  proof  only  of  its  existence  for  some  reasonable  time  back,  as  for  a 
period  of  twenty  years  or  more,  unless  indeed  the  person  contesting  the  usage  were  able 
to  produce  proof  of  its  non-existence  at  some  period  subsequent  to  the  beginning  of  the 
reign  of  Richard  I.,  in  which  case  the  usage  necessarily  fell  to  the  ground.  The  procrf 
even  of  a  shorter  continitance  than  for  twenty  years  was  enough  to  raise  the  presump- 
tion, if  other  circumstances  were  brought  in  corroboiation.  indicating  the  existence  of  an 
ancient  right.  But  the  prescription  was  defeated  by  proof  that  the  enjoyment,  whether 
for  twenty  yean  or  any  other  period  within  time  of  l^al  memory,  took  place  by  virtue 

1H 


>v  Google 


Chap.  i8]  OF  THINGS.  267-268 

CHAPTER  XVIII. 

rV.  OF  TITLE  BY  FORFEITURB. 

FoKFBiTUKB  is  a  punishment  annexed  by  law  to  some  illegal  act,  or  negli- 
gence, in  the  owner  of  lands,  tenements,  or  hereditaments;  whereby  he  loses 
all  his  interest  therein,  and  they  go  to  the  party  injured,  as  a  recompense 
for  the  wrong  which  either  he  alone,  or  the  public  together  with  himself, 
'hath  sustained. (t) 

Lands,  tenements,  and  hereditaments  may  be  forfeited  in  various  degrees 
and  by  various  means:  i.  By  crimes  and  dismeanors.  2.  By  alienation  con- 
trary to  law.  3.  By  non-presentation  to  a  benefice,  when  the  forfeiture  is 
denominated  a  lapse.  4.  By  simony.  5.  By  non-performance  of  condition. 
6.  By  waste.     7.  By  breach  of  copyhold  customs.     8.  By  bankruptcy. 

I.  The  foundation  and  justice  of  forfeitures  for  crimes  ami  misdemeanors, 
and  the  several  degrees  of  those  forfeitures  proportioned  to  the  several 
offences,  have  been  hinted  at  in  the  preceding  book;(a)  but  it  will  be  more 
properly  considered,  and  more  at  large,  in  the  fourth  book  of  these  com- 
mentaries. At  present  I  shall  only  obser\-e  in  general,  th^t  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the  crown  are  princi- 
pally the  following  six:  i.  Treason.  2.  Felony,  3.  Misprision  of 
treason. (2)  4.  Pramunire.  *$.  Drawing  a  weapon  on  a  judge,  or  [*368 
striking  any  one  in  the  presence  of  the  king's  principal  courts  of 
justice.  6.  Popish  recusancy,  or  non-observance  of  certain  laws  enacted  in 
restraint  of  papists.  (3)     But  at  what  time  they  severally  commence,  how 

(a)  Book  I.  page  aXL 

of  a  grant  or  license  from  the  party  interested  in  oppoaing  it,  or  tbat  it  was  without  the 
knowledge  of  bim  or  his  agents  during  Ibe  whole  time  that  it  was  exercised.  Bright  v. 
Walker,  4  Tyr.  509.  To  remedy  the  inconvenience  and  iajtutice  which  sometinies  fol- 
lowed from  this  state  of  the  law,  the  prescription  act,  1  &  3  W.  IV.  c.  71,  was  passed, 
which  is  entitled  "  an  act  for  shortening  the  time  of  prescription  in  certain  cases."  The 
first  section  enacts  that  no  claim  which  may  be  lawfully  made,  at  the  common  law,  by 
custom,  piescripdon,  or  giant,  to  any  rigAl  of  common  or  other  profit  Or  benefit  to  be 
taken  or  enjoyed  from  or  upon  any  land  of  the;  sovereign  or  parcel  of  tlqc  duchies  of  Lan- 
caster and  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  (eicepting  dertain, matters  to 
be  referred  to  immediately,)  and  except  tithes,  rents,  and  services,  shall, 'when  such  right 
shall  have  been  enjoyed  without  intermission  for  thirty  years,  be  deftaled  or  destroyed 
by  showing  only  that  such  right  was  first  enjoyed  at  any  time  prior  to  such  period  of 
thirty  years;  but  such  claim  may  be  defeated  in  any  other  way  by  which  jt  is  now  liable 
to  be  defeated;  and  when  such  right  shall  have  been  enjoyed  for  sixty  years,  it  shall  be  , 
deemed  indefeasible,  unless  it  appear  that  it  was  enjoyed  by  some  consent  or  agreement , 
expressly  made  for  the  purpose  by  deed  in  writing.  The  matters  excepted  in  the  first 
•ection  are, — I.  Claima  to  any  way  or  other  easement,'  or  to  any  vrater-course,  or  the  use 
of  any  water,  for  which  a  precisely  similar  enactment  is  made,  except  that,  instead  of  the 
terms  of  thiriy  and  sixty  years,  the  shorter  terms  of  twenty  and  forty  years  are  made 
sufficient  to  support  such  claim ;  and,  a.  Claims  to  the  use  of  tight,  for  which  an  enjoy- 
ment of  twenty  years  constitutes  an  indefeasible  title,  unless  it  appear  that  the  right  was 
enjoyed  by  agreement  expressly  made  for  that  purpose  by  deed  in  writing.  It  is  also 
enacted  by  section  5  that,  where  formerly  it  would  have  been  necessary  in  pleading  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  as  of  right  during  the  periods  mentioned  in  the  act  as  applicable  to  the  case, 
and  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  formerly  was,  and 
Still  is  usually,  done.— Kaaa. 

(I)  Read  v.  Read,  S  Call.  (Vs.)  »8  (1804).  Bigelow  V.  Forrest,  9  Wallace  (U.  S  )  376. 
Wiseman  v.  McNutty,  35  Cal.  130.  339  (1864).  Cotter  v.  Sutherland,  18  Upp.  Can.  C.  P. 
357.  388  (1868).  Famsworth  v.  Minn.  &  P.  R.  R.  Co.,  ga  U.  S.  49.  58  (1875).  Shep- 
pwd's  Touchstone  (Preston),  p.  14.  Lomax  Dig.  pp.  267,  636.  i  Barb.  Pers.  Prot»- 
p.  573- 

i3l  See  ante,  p.  357  and  notes. 
3)  See  ante,  357  and  notes. 
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far  they  extend,  and  how  long  they  endure,  will  with  greater  propriety  be 
reserved  as  the  object  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  alienation,  or  conveying 
them  to  another,  contrary  to  law.  This  is  either  alienation  in  mortmain, 
alienation  to  an  alien,  or  alienation  hy  particular  tenants;  in  the  two  former 
of  which  cases  the  forfeiture  arises  from  the  incapacity  of  the  alienee  to  take, 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant.  (4} 

I,  Alienation  in  mortmain,  in  morttta  manu,  is  an  alienation  of  lands  or 
tenements  to  any  corporation,  sole  or  aggregate,  ecclesiastical  or  temporaL 
But  these  purchases  having  been  chiefly  made  by  religious  houses,  in  con- 
sequence whereof  the  lands  became  perpetually  inherent  in  one  dead  hand, 
this  hath  occasioned  the  general  appellation  of  mortmain  to  be  applied  to 
such  alienations,  (^)  and  the  religious  houses  themselves  to  be  principally 
considered  in  forming  the  statutes  of  mortmain;  in  deducing  the  history  of 
which  statutes,  it  will  be  matter  of  curiosity  to  observe  the  great  address  and 
subtle  contrivance  of  the  ecclesiastics  in  eluding  from  time  to  time  the  laws 
in  being,  and  the  zeal  with  which  successive  parliaments  have  pursued  them 
through  all  their  finesses:  how  new  remedies  were  still  the  parents  of  new 
evasions;  till  the  legislature  at  last,  though  with  difficulty,  hath  obtained  a 
decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands  to  any  other 
private  man  at  his  own  discretion,  especially  when  the  feodal  restraints  of 
alienation  were  worn  away.  Yet,  in  consequence  of  these  it  was  alwasrs, 
and  is  still  necessary,  (<')  for  corporations  to  have  a  Ucense  in  moit- 
*369]  main  *from  the  crown,  to  enable  them  to  purchase  lands;  for  as  the 
king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  unless  by  his 
own  consent,  to  lose  his  privilege  of  escheats,  and  other  feodal  profits,  by 
the  vesting  of  lands  in  tenants  that  can  never  be  attainted  or  die.  And  sudi 
licenses  of  mortmain  seem  to  have  been  necessary  among  the  Saxons,  above 
sixty  years  before  the  Norman  conquest.  (</ )  But,  besides  this  general 
license  from  the  king,  as  lord  paramount  of  the  kingdom,  it  was  also  requi- 
site, whenever  there  was  a  mesne  or  intermediate  lord  between  the  king  and 
the  alienor,  to  obtain  his  license  also  (upon  the  same  feodal  principles)  for 
the  alienation  of  the  specific  land.  And  if  no  such  license  was  obtained,  the 
king  or  other  lord  might  respectively  enter  on  the  land,  so  aliened  in  mort- 
main, as  a  forfeiture.  (5)  The  necessity  of  this  license  from  the  crown  was 
acknowledged  by  the  constitutions  of  Clarendon,(ff)  in  respect  of  advowsons, 
which  the  monks  always  greatly  coveted,  as  being  the  groundwork  of  sub- 
sequent appropriations.  (/)  Yet,  such  were  the  influence  and  ingenuity  of 
the  clergy,  that  (notwithstanding  this  fundamental  principle)  we  find  that 
the  largest  and  most  considerable  dotations  of  religious  houses  happened 
within  less  than  two  centuries  after  the  conquest.  And  (wh«i  a  license 
could  not  be  obtained)  their  contrivance  seems  to  have  been  this:  that,  as 
the  forieiture  for  such  alienations  accrued  in  the  first  place  to  the  immediate 
lord  of  the  fee,  the  tenant  who  meant  to  alienate,  first  conveyed  his  lands  to 
the  religious  house,  and  instantly  took  them  back  again  to  hold  as  tenant  to 
the  monastery;  which  kind  of  instantaneous  seisin  was  probably  held  not 
to  occasion  any  forfeiture:  and  then,  by  pretext  of  some  other  forfeiture, 

(b)  Se«  book  I.  page  ITS.  c  2.  A.i>.  11M.    [AdTOwaoii*.  of  whlah  the  klna  bu 

in  F.  N.  B.  121.  the  lie,  nanot  be  rItgii  in  perpetultr  wlUtout  hU 

id)  SeldeD,  lux.  AdkI.  l.2,Hb.  consent  and  approval.] 

(e)  Ecdttia  de  frtuio  Oomini  regit  lum  poMunf  in  (/)  See  booil.  page  S81 

perpefuum  doH,  dstque  atteruu  tl  eoittaubme  iptitu, 

(4)  Duke  of  Richmond  v.  Milne's  Heirs,  9  Cuny  (La.)  191.  198  (1841).  McCaw  v.  Gal- 
braitfa,  7  Rich.  Law  (S.  C.)  74,  84  (1853).    Williams  on  Real  Prop.  p.  69(6ed.) 

(3)Turpin  !>.  Lockett,  6  Va.  (Call.)  113,  134  (1804].  I^eature  v.  mUe^,  7  S.  and  R. 
(Pa.)  313,330(1821). 
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surrender,  or  escheat,  the  society  entered  into  those  lands  in  right  of  such 
their  newly -acquired  signiory,  as  immediate  lords  of  the  fee.  But,  when 
these  dotations  began  to  grow  numerous,  it  was  obser^'ed  that  the  feodal 
services,  ordained  for  the  defence  of  the  kingdom,  were  every  day  visibly 
withdrawn;  that  the  circulation  of  landed  property  from  man  to  man 
began  to  *stagnate;  and  that  the  lords  were  curtailed  of  the  fruits  of  [*270 
their  signiories.  their  escheats,  wardships,  reliefe,  and  the  like;(6) 
and  therefore,  in  order  to  prevent  this,  it  was  ordered  by  the  second  of  King 
Henry  III.'s  great  charter.(^)  and  afterwards  by  that  printed  in  our  com- 
mon statute-book,  that  all  such  attempts  should  be  void,  and  the  land  for- 
feited to  the  lord  of  the  fee.  (h) 

But  as  this  prohibition  extended  only  to  religious  houses,  bishops  and  other 
sole  corporations  were  not  included  therein;  and  the  aggregate  ecclesiastical 
bodies  (who,  Sir  Edward  Coke  observes,  (*')  in  this  were  to  be  commended, 
that  they  ever  had  of  their  counsel  the  b^  learned  men  that  they  could  get) 
found  many  means  to  creep  out  of  this  statute,  by  buying  in  lands  that  were 
bond  fide  holden  of  themselves  as  lords  of  the  fee,  and  thereby  evading  the 
forfeiture,  or  by  taking  long  leases  for  years,  which  first  introduced  those 
extensive  terms,  for  a  thousand  or  more  years,  which  are  now  so  frequent  in 
conveyances.  This  produced  the  statute  de  religiosisX'i^  7  Edw.  I.;  which 
provided,  that  no  person,  religious  or  other  whatsoever,  should  buyer  sell,  or 
receive  under  pretence  of  a  gift,  or  term  of  years,  or  any  other  title  whatso- 
ever, nor  should  by  any  art  or  ingenuity  appropriate  to  himself,  any  lands  or 
tenements  in  mortmain:  upon  pain  that  the  immediate  lord  of  the  fee,  or,  on 
his  default  for  one  year,  the  lords  paramount,  and,  in  defiault  of  all  of  them, 
the  king,  might  enter  thereon  as  a  forfeiture. 

This  seemed  to  be  a  sufficient  security  against  all  alienations  in  mortmain; 
but  as  these  statutes  extended  only  to  gifts  and  conveyances  between  the 
parties,  the  religious  houses  now  began  to  set  up  a  fictitious  title  to  the 
land,  which  it  was  intended  they  should  have,  and  to  bring  an 
♦action  to  recover  it  against  the  tenant;  who,  by  fraud  and  collusion,  C*'7* 
made  no  defence,  and  thereby  judgment  was  given  for  the  religious 
house,  which  then  recovered  the  land  by  sentence  of  law  upon  a  supposed 
prior  title.  And  thus  they  had  the  honor  of  inventing  those  fictitious  adjudi- 
cations of  right,  which  are  since  become  the  great- assurance  of  the  kingddbi, 
under  the  name  of  common  recoveries'^)  But  t^>on  this  the  statute  of  West- 
minster the  second,  13  Edw.  I.  c.  32,  enacted,  that  in  such  cases  a  jury  shall 
try  the  true  right  of  the  demandants  or  plaintiffs  to  the  land,  and  if  the 
religious  house  or  corporation  be  found  to  have  it,  they  shall  still  recover 
seisin;  otherwise  it  sh^l  be  forfeited  to  the  immediate  lord  of  the  fee,  or  else 

is)  A.D.  1?1T,  rap.  4S.  (da.  Onm.  [II  I«  not  lawftil  for«nyone  to  glTC  hlsland  tosre- 

ih\  Sonlftttalimldeerlerodarelemmtuamaaiml  JlfilouB  bouse,  for  the  piirpne  of  EaktnK  It  IKklD  U> 

domiH  TiOgiiita.iln  quod  iUam  jttamal  Unendam  de  bold  of 'thW  boose.    Netttier  Islt  Uwful  toTany  re- 

tadan  domo;  nm  Uceat  aUeui  domut  nHaititK  Urram  llgioui  house  tbua  to  recclTO  land.  In  order  loiealora 

aHeitjiM  tie  aertptrt.  aaodtradal  filun  eta  oao  ipmm  It  to  lu  ofIkId*!  owner  to  bold  of  tbal  houae :  bat 

»i 1 .J  — r 1 — uttfriero  temtm  mam  Ifsnr  one  Hn&ll  bavesoirlTen  bts  lend,  aDd  cm  ba 

taptr  Am  ramljieatHr,  ooDTlcted  of  tbe  tact,  his  gift  ibell  be  utlerlf  Toid, 

..  y: —  ™.  J — , m^  O^  l^^a  eMhew  to  tbe  kiid  of  tbe  fce.] 

(I)  SIdeLTG. 


U.  tU  taper  I 


(61  Trustees  c.  Chamber's  Eirs.,  3  Jones  (N.J.)  Eq.  153,  266(1857), 

(7)  [Of  religions  persons.] 

(8)  Goodeve's  Law  of  Real  Prop.  p.  86  (3  ed.)  This  was  a  fictitious  suit  brouebt  in 
the  name  of  the  person  who  was  to  purchase  the  estate,  eg^ainst  the  tenant  in  tan  who 
was  willin?  to  convey.  The  tenant,  instead  of  resistinc;  this  claim  himself,  under  tbe 
pretence  that  be  had  acquired  his  title  from  some  third  person  who  bad  warranted  it, 
vouched  in.  or  by  process  of  court,  called  tbis  third  person,  technically  the  vouchee,  to 
come  in  and  defend  the  title.  Tbe  vouchee  came  in  as  one  of  the  dratnatis  persona  of 
this  jndicial  farce,  and  then  without  saying  a  word  disappeared  and  was  defaidted. 
Washburn  on  Real  Pn^.  voL  i  (5  ed.  p.  103)  (18S7). 
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to  the  next  lord,  and  finally  to  the  king,  upon  the  immediate  or  other  lord's 
default.  And  the  like  provision  was  made  by  the  succeeding  cbapter,(£)  in 
case  the  tenants  set  up  crosses  upon  their  lands  (the  badges  of  knights  tem- 
plars and  hospitallers)  in  order  to  protect  them  from  the  feodal  demands  of 
their  lords,  by  virtue  of  the  privileges  of  those  religious  and  military  orders. 
So  careful,  indeed,  was  this  provident  prince  to  prevent  any  future  evasions, 
that  when  the  statute  of  guia  emptores,  18  Edw.  I.,  abolished  all  subinfeuda- 
tions, and  gave  liberty  for  all  men  to  alienate  their  lands  to  be  bolden  of  their 
next  immediate  lord,(/)  a  proviso  was  inserted(m)  that  this  should  not 
extend  to  authorize  any  kind  of  alienation  in  mortmain.  And  when  after- 
wards the  method  of  obtaining  the  king's  license  by  writ  of  ad  quod 
damnum[(i)  was  marked  out,  by  the  statute  27  Edw.  I.  St.  2,  it  was  further 
provided  by  statute  34  Edw.  I.  St.  3  that  no  such  license  should  be  effectual, 
without  the  consent  of  the  mesne  or  intermediate  lords. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesiastical  ingenuity;  fi>r 
when  they  were  driven  out  of  all  their  former  holds,  they  devised  a  new 
method  of  conveyance,  by  which  the  lands  were  granted,  not  to  themselves 

directly,  but  to  nominal  feoffees  A)/A*tw#^thereUgioushouses;  thus 
^273]     distinguishing  between  the  fi^sessitm  and  the  use,  and  receiving  *the 

actual  profits,  while  the  sei^n  of  the  land  remained  in  the  nominal 
feoffee;  who  was  held  by  the  courts  of  equity  (then  under  the  direction  of  the 
clergy)  to  be  bound  in  conscience  to  account  to  his  c^stuy  que  use  ( 10)  for  the 
rents  and  emoluments  of  the  estate.  And  it  is  to  these  inventions  that  our 
practicers  are  indebted  for  the  introduction  of  uses  and  trusts,  the  foundation 
of  modem  conveyancing.(ii)  But,  unfortunately  for  the  inventors  them- 
selves, they  did  not  long  enjoy  the  advantage  of  their  new  device;  for  the 
statute  15  Ric.  II.  c.  5  enacts,  that  the  lands  which  had  been  so  purchased 
to  uses  should  be  amortised  by  license  from  the  crown,  or  else  be  sold  to 
private  persons;  and  that,  for  the  future,  uses  shall  be  subject  to  the  statutes 
of  mortmain,  and  forieitable  like  the  lands  themselves.  And  whereas  the 
statutes  had  been  eluded  by  purchasing  large  tracts  of  land,  adjoining  tc 
churches,  and  consecrating  them  by  the  name  of  churchyards,  sudli  subtile 
ima^nation  is  also  declared  to  be  within  the  compass  of  the  statutes  of  mort- 
majp.  And  civil  or  lay  corporations,  as  well  as  ecclesiastical,  are  also  declar^ 
to  pie'  within  the  mischief,  and  of  course  within  the  remedy  provided  by  tho^ 
salutary  laws.  And,  lastly,  as  during  the  times  of  popery,  lands  were  fre- 
quently given  to  superstitious'  uses,  though  not  to  any  corporate  bodies;  or 
were  made  liable  in  the  hands  of  heirs  and  devisees  to  the  charge  of  obits, 
chaimteries,  and  the  like,  which  were  equally  pernicious  in  a  well-governed 
state  as  actual  alienations  in  mortmain ;  therefore,  at  the  dawn  of  the  reforma- 
tion, the  statute  23  Hen.  VIII,  c.  10  declares,  that  all  future  grants  of  lands 
for  any  of  the  purposes  aforesaid,  if  granted  for  any  longer  term  than  twenty 
years,  shall  be  void. 

But,  during  all  this  time,  it  was  in  the  power  of  the  crown,  by  granting  a 
license  of  mortmain,  to  remit  the  forfeiture,  so  far  as  related  to  its  own  rights; 
and  to  enable  any  spiritual  or  other  corporation  to  purchase  and  hold  any 
lands  or  tenements  in  perpetuity;  which  prerogative  is  declared  and  confirmed 
by  the  statute  18  Edw.  III.  st.  3,  c.  3.     But,  as  doubts  were  conceived  at  the 

time  of  the  revolution  how  ^r  such  license  was  vaHd,(n)  since  the 
*273]    kings  had  no  *power  to  dispense  with  the  statutes  of  mortmain  by  a 

ft)  dip.  SS.  In)  Om.  t. 

(I)  1  IdH.  »1.  (a)  2Hswk.  P.  C.  Nl. 


iio)  [He  who  benefita  by  the  use. ) 
11)  Roberta  on  Praudiueot  Conveyancing,  p.  34. 
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clause  of  nctt  obstante,(o')  which  was  the  usual  course,  though  it  seems  to 
have  been  utinecessaiy;(/)  and  as,  by  the  gradual  dedeusion  of  mesne 
signiories  through  the  long  operation  of  the  statute  of  quia  empiares,  the 
rights  of  intermediate  lords  were  reduced  to  a  very  small  compass;  it  was 
therefore  provided  by  the  statute  7  &  8  W.  III.  c.  37,  that  the  crown  for  the 
future  at  its  own  discretion  may  grant  licenses  to  aliene  or  take  in  mortmain, 
of  whomsoever  the  tenements  may  be  holden. 

After  the  dissolution  of  monasteries  under  Henry  VIII.,  though  the  policy 
of  the  next  perish  successor  affected  to  grant  a  security  to  the  possessors  of 
abbey  lands,  yet,  in  order  to  regain  30  much  of  them  as  either  the  zeal  or 
timidity  of  their  owners  might  induce  them  to  part  with,  the  statutes  of 
mortmain  were  suspended  for  twenty  years  by  the  statute  i  &  3  P.  and  M. 
c.  8,  and  during  that  time  any  lands  or  tenements  were  allowed  to  be  granted 
to  any  spiritual  corporation  without  any  license  what»3ever.  And,  long 
afterwards,  for  a  much  better  purpose,  the  augmentation  of  poor  livings,  it 
was  enacted  by  the  statute  17  Car.  11.  c.  3,  that  appropriators  may  annex 
the  great  tithes  to  the  vicarages;  and  that  all  benefices  under  lool.  per  annum 
may  be  augmented  by  the  purchase  of  lands,  without  license  of  mortmain  in 
either  case;  and  the  like  provision  hath  been  since  made,  in  fevor  of  the 
governors  of  queen  Anne's  bounty, (y)  It  hath  also  been  held,(r)  that  the 
statute  33  Hen.  VIII.,  before  mentioned,  did  not  extend  to  any  thing  but 
superstitious  uses;  and  that  therefore  a  man  may  give  lands  for  the  main- 
tenance  of  a  school,  a  hospital,  or  any  other  ckaritaMe  uses.  But  as  it  was 
apprehended  from  recent  experience,  that  persons  on  their  death-beds  might 
make  large  and  improvident  dispositions  even  for  these  good  purposes,  and 
defeat  the  political  ends  of  the  statutes  of  mortmain;  it  is  therefore  enacted 
1^  the  statute  g  Geo.  II.  c.  36,  that  no  lands  or  tenements,  or  money 
to  be  laid  out  thereon,  shall  *be  given  for  or  charged  with  any  [*274 
charitable  uses  whatsoever,  unless  by  deed  indented,  executed  in 
the  presence  of  two  witnesses  twelve  calendar  months  before  the  death  of 
the  donor,  and  enrolled  in  the  court  of  chancery  within  six  months  after  its 
execution,  (except  stocks  in  the  public  funds,  which  may  be  transferred 
within  six  months  previous  to  the  donor's  death,)  and  unless  such  gift  be 
made  to  take  effect  immediately,  and  be  without  power  of  revocation:  and 
that  all  other  gifts  shall  be  void.(i2)     The  two  universities,  their  colleges, 

(0}  Stat  1 
(p)  Co.  Ll 


■t.  3,0.3.   [NotwIlhitaudlDB.] 


( 13)  A  brquest  of  money  to  be  employed  in  bnildiDg  upon,  or  otherwise  improring, 
land  already  in  mortmain,  is  not  conndaed  a  violation  of  Uie  atatnte.  Attomey-Geoeral 
V.  Parsons,  8  Vea.  191.  Attorney- General  v.  Hnnby,  I  Meriv.  545.  Corbyn  v.  French,  4 
Ves.  438.  And  vfaere  a  testator  baa  pointed  out  sncfa  ■  mode  of  applying  his  bequest  in 
favor  of  a  charity  as  Uie  policy  of  the  law  will  not  admit,  still,  if  he  has  left  it  entirely 
optional  ta  his  execatota  or  trustees  to  adopt  that  mode,  or  to  select  some  other  not 
liable  to  the  same  objections,  the  beqnest  may  be  legally  carried  into  effect.  Grimmet  v. 
Grimmet,  Ambl.  3I3.  S.  C.  i  Diet.  351.  Eirkbank  v.  Hudson,  7  Price,  317.  Cnrtis  v. 
Hutton,  14  Ves.  539.  Attorn ej-Geneial  v.  Goddard,  i  Tnm.  &  Rubb.  35a  But,  where 
the  testator  has  used  the  words  of  request  or  recommendation,  those  words  are  held  to 
be  mandatory,  (Taylor  v.  George,  3  Vea.  &  Bea.  378,  Paul  v.  Compton,  8  Ves.  380V 
Parsona  v.  Baker,  18  Ves.  476;)  and  if  they  pmnt  to  an  appropriation  of  the  legacy  con- 
trary to  the  policy  of  the  law.  the  legacy  most  fail.     Grieves  v.  Case,  1  Ves.  Jr.  550. 

In  the  Attorney. G en ernl  v.  Davies  (9  Ves.  543)  it  was  justly  termed  an  abenrd  distinc 
tion  to  say  that  a  testator  shall  not  give  land  to  a  chanty,  yet  that  be  may  give  money 
conditionally,  in  consideration  of  another's  giving  land  for  a  charity.  And  it  is  now 
perfectly  well  settled,  that  if  8  testator  give  personal  properly  "  to  erect  and  endow  "  a 
school  or  bofipital,  it  must  be  comrideredT  nnless  it  be  otherwise  declared  in  his  will,  that 
it  was  the  testator's  intention  land  should  be  acquired,  as  a  necessary  part  of  bis  purpose, 
(Chapman  v.  Brown,  5  Ves.  408.  Attorney -General  v.  Davies,  9  Ves.  544;)  but,  where 
the  tettatOT  baa  expressly  directed  that  no  part  of  the  money  bequeathed  shall  be  em> 
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and  the  scholars  upon  the  foundation  of  the  colleges  of  Eton,  Winchester, 
and  Westminster,  are  excepted  out  of  this  act:  but  such  exemption  was 


been  held  not  to  apply.  Hensbaw  v.  Atkinson,  3  Med.  113.  So,  where  a  teeUtor's  direc- 
tions can  be  sufficiently  answered  by  Airing  land  or  buildings  for  the  purpose  of  a  charity 
the  bequest  may  be  sustained,  (Attorney- General  v.  Parsons,  S  Ves.  191.  Johnson  v. 
Swan,  3  Mad.  467;)  t>nt  it  seems  such  hiring  must  not  be  on  lease,  or  it  would  be  an  accjui- 
sition,  by  the  testator's  directions,  of  such  an  interest  in  lands,  tenements,  or  heredita- 
ments as  the  third  section  of  the  statute  prohibits,  Blandford  v.  Thackerell,  3  Ves.  Jr. 
341.  And  where  a  testator  hnn  directed  that  his  real  and  personal  estate  shall  be  employed 
by  the  trustees  named  in  his  will  in  the  purchase  of  land  and  the  erection  of  a  school- 
house  thereon,  and  the  subsequent  endowment  and  support  of  the  school  ao  to  be  erected, 
theillemlity  of  this  gift  cannot  be  cured  by  an  offier,  on  the  part  of  the  truHteea  or  others, 
to  provide  at  their  own  expense  the  land  required.  Attorney-General  n.  Nash,  a  Brown, 
58a  595- 

Chantable  legacies  secured  by  mottg^es  on  lands,  (Currie  v.  Pye,  17  Ves.  464.  Attor- 
ney-General V.  Meyrick,  a  Vea  Sen.  46,)  or  on  tompike-tolU,  (Corbyn  v.  Prencb,  4  Vea^ 
380.  Howse  V.  Chapman,  4  Ves.  545, )  or  by  an  assignment  of  poor-rates  or  county-rates, 
(Pinch  V.  Squire,  10  Ves.  44.  The  King  v.  Bates,  3  Price,  35S. )  are  all  void,  as  is  a  bequest 
of  navigation-shares  to  charitable  uses,  (Buckend^  v,  Ingram,  2  Ves.  Jr.  663;)  for  in 
each  of  these  cases  it  has  been  held  that  the  donation  not  only  savors  of  the  Kalty,  but 
partakes  of  iL 

A  be<juest  to  a  charity  being  void  so  far  as  it  touches  any  interest  in  land,  it  follows 
upon  principle.  (Attorney- General  v.  Graves,  Ambl.  158.)  that  wherea  testator  has  charged 
hts  real  estate  in  aid  of  his  pergonal  with  payment  of  all  his  lencies,  there,  if  the  per- 
sonal estate  be  not  sufficient  for  payment  of  the  whole,  charitable  legacies  must  abate,  and 
receive  such  proportion  only  as  the  peraonal  assets  afford.  If  a  court  of  equity  were  to 
marshal  the  assets,  and  secure  full  payment  of  the  charitable  legacies,  by  throwing  the 
other  pecuniary  legacies  upon  the  testator's  real  estate,  it  would  be  enabiiuK  that  to  be 
done  circuitonsly  which  cannot  be  done  directly.  Attorney-General  v.  Tynoall,  3  Eden, 
310.  Waller  v.  Childa,  Ambl.  536.  Poster  r.  Blagden,  AmbL  704.  Ridges  v.  Morrison, 
1  Cox,  181. 

As  the  object  of  the  statute  of  mortmain  was  wholly  political,  and  meant  to  have  merely 
a  local  operation,  its  provisions  do  not  extend  to  the  alienation  of  land  in  the  West  India 
colonies  (Attorney-General  v.  Stewart,  3  Meriv.  161)  or  in  Scotland  Mackintosh  v. 
Townsend.  16  Ves.  338.  But  a  devise  of  real  estate,  situate  in  England,  for  charitable 
purposes,  will  not  be  the  less  void  because  snch  purposes  are  to  be  carried  into  execution 
out  of  England.     Curtis  v.  Hutton,  14  Ves.  541, 

It  has  been  said  that  if  an  heir-at-law 'will  confirm  his  ancestor's  devise  of  land  to  a 
charity,  no  court  will  take  it  away.  Attorney-General  v.  Graves,  Ambl.  158;  and  see 
Pickering  v.  Lord  Stamford,  a  Vea  Jr.  584.  However,  as  an  immediate  gift  from  the  heir 
would  be  good  only  in  case  it  was  made  a  year  before  fala  death,  upon  the  principle  of  the 
statute  he  ought  to  live  a  year  after  confirmation  of  the  devise  to  give  it  validity. 

When  a  b«juest  for  charitable  purposes  which,  if  it  stood  alone,  would  be  valid,  is 
coupled  with  and  dependent  upon  a  devise  void  under  the  statute  of  mortmain,  the  devise 
being  the  principal,  and  failing,  the  accessory  bequest  must  also  fiLiI.  Attorney-General 
V.  Davies,  9  Ves.  543.  Chapman  v.  Brown,  6  Ves.  410.  Attorney -General  v.  Gonlding, 
a  Brown,  439.  And  where  an  undefined  portion  of  a  legacv  is  directed  by  the  testator  to 
be  applied  for  purposes  which  the  policy  of  the  law  does  net  admit,  the  beauest  of  the 
residue  to  a  charity  which  the  law  sanctions  cannot  take  effect;  for,  the  ille^  part  of  the 
gilt  being  undefined,  it  is  impossible  to  ascertain  the  amount  of  the  residue.  Attorney- 
General  V.  Hiaxman,  3  Jac,  &  Walk.  377.  Vezey  v.  Jamson,  i  Sim.  &  Stu.  71,  Grieves 
V.  Case,  I  Ves.  Jr.  553.  If,  indeed,  the  legal  bequest  and  the  illegal  purpose  arc  not  so 
connected  as  to  be  inseparable,  andthe  proportions  are  defined,  orcapable-of  being  exactly 
calculated,  in  such  cases  the  bequest  may  be  supported.  Attomey-Generid  v.  Stepney,  lo 
Ves.  39.     Waite  u.  Webb,  6  Mad.  71. 

Where  a  bequest  of  money  to  be  laid  out  in  land  is  void  under  the  mortmain  act,  the 
money  never  becomes  impressed  with  the  character  of  land,  and  no  resulting  trust  arises 
in  favor  of  the  testator's  heir-at-law.  Attorney-General  v.  Tonner,  a  Vea.  Jr.  7.  Chap- 
man V.  Brown,  6  Ves.  411. 

By  the  statute  of  43  Geo.  III.  c.  107,  the  operation  of  the  mortmain  act  is  so  far  quali- 
fied as  to  allow  an^  one  to  give,  by  deed  enrolled  or  by  will,  any  real  or  personal  property 
for  the  augmentation  of  queen  Anne's  bounty. 

And,  by  statute  43  Geo.  III.  c,  108,  persons  are  allowed  to  g^ive,  by  deed  or  will,  lands 
not  exceeding  five  acres,  or  goods  and  chattels  not  exceeding  500/.,  for  the  purposes  of 
promoting  the  building  or  repairing  of  churches,  or  of  houses  for  the  residence  of  minis- 
ters, and  of  providing  churchyaids  or  (with  certain  restrictions)  glebes.  If  such  gift 
J3f> 
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granted  with  this  proviso,  that  no  collie  shall  be  at  liberty  to  purchase 
more  advowsons  than  are  equal  in  uumber  to  one  moiety  of  the  fdlows  or 
students  upon  the  respective  foundations.  (13) 

2.  Secondly,  alienation  to  an  alien  is  also  a  cause  of  forfeiture  to  the  crown 
of  the  land  so  alienated;  not  only  on  account  of  his  incapacity  to  hold  them, 
which  occasions  him  to  be  passed  by  in  descents  of  land, (5)  but  likewise  on 
account  of  his  presumption  in  attempting,  by  an  act  of  his  own,  to  acquire 
any  real  property;  as  was  observed  in  the  preceding  book.  (0(  14) 

3.  Lastly,  alienations  by  particular  tenants,  when  they  are  greater  than  the 
law -entitles  them  to  make,  and  devest  the  remainder  or  reversion,  («)  are 
also  forfeitures  to  him  whose  right  is  attacked  thereby.  As,  if  tenant  for  his 
own  life  alienes  by  feoffment  or  fine  for  the  life  of  another,  or  in  tail,  or  in 
fee;(i5)  these  being  estates,  which  either  must  or  may  last  longer  than  his 
own,  the  creating  £em  is  not  only  beyond  his  power,  and  inconsistent  with 
the  nature  of  his  interest,  but  is  also  a  forfeiture  of  his  own  particular  estate 

(()  See  pwd*  m  tW.  (It)  Co.  utt  Kl. 

(()  Book  L  page  JT2. 

exceed  the  prescribed  limits,  it  is  not  therefore  void:  the  lord-chancellor  may  reduce  it. 

The  greater  part  of  this  note  it  extracted  from  3  Hoveden  on  Frauds,  308,  311.— 
CnrrTv. 

(13)  By  the  45  Geo.  III.  c.  loi,  this  pait  of  the  statute  is  repealed;  so  that  these  colleges 
may  now  hold  anj  number  of  advowsons.  But  it  is  said  a  license  from  the  crown  is  still 
necessary  when  a  college  purchases  an  advowson.  Many  colWes  are  provided  with 
licenses  to  purchase  to  a  speciGed  extent,  and  they  have  been  held  valid. 

A  corporation  has,  from  its  nature,  a  right  to  purchase  lands  though  the  charter  con- 
tains no  license  to  that  purpose.  And  in  this  respect  the  statutes  of  mortmain  have  not 
altered  the  law,  except  in  case  of  superstitious  uses.  But  since  those  statutes,  it  is 
necessaiT,  in  order  to  enable  a  corporation  to  retain  lands  which  it  has  purchased,  to 
have  a  license  for  that  purpoee:  otherwise,  in  England,  the  next  lord  of  the  fee  may 
enter  within  a  year  after  tne  alienation;  and,  if  he  do  not,  then  the  next  immediate 
lord,  from  time  to  time,  has  half  a  year  to  enter;  and  for  default  of  alt  the  mesne  lords, 
the  kiuK  takes  the  land  so  aliened  forever.  But  in  Pennsylvania,  where  there  are  no 
mesne  lords,  the  right  would  accrue  immediately  to  the  commonwealth,  Leazure  v. 
Hillegas,  7  S.  &  R.  313.  The  statutes  of  mortmain  have  been  extended  to  that  State 
only  so  far  as  they  prohibit  dedications  of  property  to  superstitious  uses  and  grants  to 
corporations  without  a  statutory  license.  Methodist  Church  v.  Remington,  i  Watts, 
2l8,  "We  have  not,"  says  Chancellor  Kent,  "in  this  country  re-enacted  the  statutes 
of  mortmain,  or  generally  assumed  them  to  be  in  force;  and  the  only  legal  check  to  the 
acquiHition  of  lands  by  corporations  consists  in  those  special  restrictions  contained  In  the 
acts  by  which  they  are  incorporated,  and  which  usually  confine  the  capacity  to  purchase 
real  estate  to  specified  and  necessary  objects,  and  in  the  force  to  t>e  given  to  the  excep- 
tion of  corporations,  out  of  the  statute  of  wills,  which  declares  that  all  persons  other  than 
bodies  politic  snd  corporate  may  be  devisees  of  real  estate."  3  Kent's  Com.  281. — 
Shakswood. 

(t4)  Commonw.  v.  Martin,  5  Hunf.  (Va.)  117,  134  (1816).  Read  v.  Read,  s  Call.  Vs. 
itio,  aoS  (1804)-  Merle  f.  Matthews,  36  Cal.  455,  478  (1864).  Williams  on  Real  Prop, 
p.  63  (6ed.),  p.  83  (i  ed.).    Sftante,  349  and  notes. 

dS)  Robinson  v.  Miller,  i  B.  MutL  (Ky.)  SS.  94  (1S40).  King  v.  Reeves,  36  Ga.  199, 
309.  Redfem  w.  Exrs,  of  Middletou,  \  Ricc,  S.  C.  459,  467.  Roseboom  v.  Van  Vechten, 
5  Denio  (N.  Y.)  414,  434  (1848).  Irvine  v.  Sibbetta,  3  Casey  (36  Pa.),  477,  481  {1856). 
Sanford  v.  Sanford,  55  Ga.  537,  535  (1875).  Pingrey  on  Real  Prop.  p.  333.  Tiedeman 
on  Real  Prop.  p.  47,  {  64  (3  ed.  1893).  Washburn  on  Real  Prop.  vol.  I,  p.  135  (5  ed. 
1887).     Newell  on  Ejectment,  p.  174,  \  13  (1893). 

Or  by  recovery,  i  Co.  14,  b.  But  not  by  lease  and  release,  bargain  and  sale,  etc. ;  al 
no  estate  passes  by  these  conveyances  but  what  may  legally  pass.  The  alienation  in  fee 
by  deed,  by  tenant  for  life,  etc.  of  an^  thing  which  lies  in  grant,  as  an  advowson,  com- 
mon, etc.,  does  not  amount  [o  a  forfeiture,  (Co.  Litt  351,  b.;)  but  a^n^in  fee  of  such  an 
estate  will  be  a  forfeiture,  (ibid.;)  but  the  fine  of  an  eguilabie  XeaoiX.  for  life  will  not  work 
a  forfeiture,  i  Prest.  Conv.  103.  See  in  general,  as  to  the  description  of  forfeiture, 
t  Saand.  319,  b.  etc — Archbou). 

But  the  aboUtion  of  fines  and  recoveries,  and  the  recent  enactment  (8  &  9  Vict,  c  106, 
s.  4)  that  no  feoffment  shall  have  a  tortious  operation,  have,  it  seems,  made  this  cause  of 
forfeiture  impossible. — Kkrr. 

See  also  Fowler's  Hist,  of  Law  of  Real  Prop.  p.  63.  Boone  on  Real  Prop.  p.  jG,  |  39 
(1883). 
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to  him  in  remainder  or  ttveTaion.(v)  For  which  there  seems  to  be  two  rea> 
SODS.  First,  because  such  alienation  amounts  to  a  renunciation  of  the  feodal 
connection  and  dependence;  it  implies  a  refusal  to  perform  the  due 
♦275]  renders  and  services  to  the  lord  of  *the  fee,  of  which  fealty  is  con- 
stantly one:  and  it  tends  in  its  consequence  to  defeat  and  devest  the 
remainder  or  reversion  expectant:  as  therefore  that  is  put  in  jeopardy  by 
such  act  of  the  particular  tenant,  it  is  but  just  that,  upon  discovery,  the 
particular  estate  should  be  forfeited  and  taken  from  him,  who  has  shown  so 
manifest  an  inclination  to  make  an  imptx)per  use  of  it.  The  other  reason  is, 
because  the  particular  tenant,  by  granting  a  lai^er  estate  than  his  own,  has 
by  his  own  act  determined  and  put  an  entire  end  to  his  own  original  inter- 
est,(15)  and  on  such  determination  the  next  taker  is  entitled  to  enter  regu- 
larly, as  in  his  remainder  or  reversion. (16)  The  same  law,  which  is  thus 
laid  down  with  regard  to  tenants  for  life,  holds  also  with  respect  to  all  tenants 
of  the  mere  freehold  or  of  chattel  interests;  but  if  tenant  in  tail  alienes  in  fee, 
this  is  no  immediate  forfeiture  to  the  remaindennan,  but  a  mere  disconlimt- 
aMcff  (as  itis  called)(ic)  of  the  estate-tail,  which  the  issue  may  afterwards 
avoid  by  due  course  of  law:(x)  for  he  in  remainder  or  reversion  hath  only  a 
very  remote  and  barely  possible  interest  therein,  until  the  issue  in  tail  is 
extinct.  But,  incaseof  such  forfeitures  by  particular  tenants,  all  legal  estates 
by  them  before  created,  as  if  tenant  for  twenty  years  grants  a  lease  for  fifteen, 
and  all  charges  by  him  lawfully  made  on  the  lands,  shall  be  good  and  avail- 
able in  law.(^)(i7)  For  the  law  will  not  hurt  an  innocent  lessee  for  the  fault 
of  his  lessor;  nor  permit  the  lessor,  after  he  has  granted  a  good  and  lawful 
estate,  by  his  own  act  to  avoid  it,  and  defeat  the  interest  which  be  himsdf 
has  created. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an  illegal  alienation 
by  the  particular  tenant,  is  the  dvil  crime  of  disclaimer;  as  where  a  tenant, 
who  holds  of  any  lord,  neglects  to  render  htm  the  due  services,  and,  upon 
an  action  brought  to  recover  them,  disclaims  to  hold  of  his  lord.  Which 
disclaimer  of  tenure  in  any  court  of  record  Is  a  forfeiture  of  the  lands  to  the 
!ord,(^)  upon  reasons  most  apparently  feodal. (18)  And  so  likewise, 
♦276]  if  in  any  court  of  record  the  *particular  tenant  does  any  act  which 
amounts  to  a  virtual  disclaimer;  if  he  claims  any  greater  estate  than 
was  granted  him  at  the  first  infeodation,  or  takes  upon  himself  those  rights 
which  belong  only  to  tenant  of  a  superior  class;(a)  if  he  affirms  the  reversion 
to  be  in  a  stranger,  by  accepting  his  fine,  attorning  as  his  tenant,  collusive 
pleading  and  the  like;(^)  such  behavior  amounts  to  a  forfeiture  of  his  particu- 
lar estate. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of  presentation  to  a 
church  accrues  to  the  ordinary  by  neglect  of  the  patron  to  present,  to  the 
metropolitan  by  neglect  of  the  ordinary,  and  to  the  king  by  neglect  of  the 
metropolitan. ( 19)     For  it  being  for  the  interest  of  religion,  and  the  good  <£ 


iy)  Co.  LTu.  2SE. 

(15)  "  In  modem  times  the  forfeiture  of  an  estate  results  only  upon  the  breech  oT  some 
condition  of  the  instniment  creating  the  estate,  u  a  default  in  the  paytnent  of  rent,  ao 
■ttomtnent  to  a  stranger,  a  denial  of  the  landlord's  title  and  the  like."  Newell  on  ^ect- 
tnents,  174  (1893)  and  authorities  there  cited. 

(16)  Santord  p.  Sanford,  55  Ga.  527,  555  (1875).     i  Lomax Digest,  64a. 

( 17)  Goodeve's  Mod.  Law  of  Real  Prop.  3  ed.  354  . 

(18)  Delaneyn.  Ga.  Nun.,  13  Barb.  (N.  Y.)  ijo,  114  (1851).  FaileT  v.  Craig,  6Hsla 
(N.J.)  i6a.  i8a  J1830). 

(ig)  In  Vireinia,  when  it  was  a  colony,  the  eovemor  was  entitled  to  present,  and  if  lie 

n^lected  to  do  ao  for  a  certain  time,  Uien  the  Bishop  of  London,  and  then  the  king; 
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the  public,  that  the  church  should  be  provided  with  an  officiating  minister, 
the  law  has  therefore  given  this  right  of  lapse,  in  order  to  quidcen  the 
patron;  who  might  otherwise,  by  suffering  the  church  to  remain  vacant, 
avoid  paying  his  ecclesiastical  dues,  and  frustrate  the  pious  intentions  of  his 
ancestors.  This  right  of  lapse  was  first  established  about  the  time  (though 
not  by  the  authority)(r)  of  the  council  of  I,ateran,((/)  which  was  in  the 
reign  of  our  Henry  the  Second,  when  the  bishops  first  began  to  exercise 
universally  the  right  of  institution  to  churches.  («)  And  therefore,  where 
there  is  no  right  of  institution,  there  is  no  right  of  lapse:  so  that  no  donative 
can  lapse  to  &e  ordinary, (/)  unless  it  bath  been  augmented  by  the  queen's 
bounty.  (^)  But  no  right  of  lapse  can  accrue,  when  the  original  presenta- 
tion is  in  Uie  crown. (A) 

The  term,  in  which  the  title  to  present  by  lapse  accrues  from  the  one  to 
the  other  successively,  is  six  caUndar  motiths,(i)  (following  in  this  case  the 
computation  of  the  church,  and  not  the  usual  one  of  the  common  law,) 
and  this  *exclusive  of  the  day  of  the  avoidance.  (A)  But  if  the  bishop  L*'77 
be  both  patron  and  ordinary,  he  shall  not  have  a  double  time  aUowed 
him  to  collate  in;(/)  for  the  forfeiture  accrues  by  law,  whenever  the  negli- 
gence has  continued  six  months  in  the  same  person.  And  also  if  the  bishop 
doth  not  collate  his  own  clerk  immediately  to  the  living,  and  the  patron  pre- 
sents, though  after  the  six  months  are  elapsed;  yet  his  presentation  is  good, 
and  the  bishop  is  bound  to  institute  the  patron's  clerk. (nt)  For  as  the  law 
only  gives  the  bishop  this  title  by  lapse,  to  punish  the  patron's  negligence, 
there  is  no  reason  that,  if  the  bi^op  himself  be  guilty  of  equal  or  greater 
oeghgence,  the  patron  should  be  deprived  of  his  turn.  If  the  bishop  suffer 
the  presentation  to  lapse  to  the  metropolitan,  the  patron  has  also  the  same 
advantage  if  he  presents  before  the  archbishop  has  filled  up  the  benefice;  and 
that  for  the  same  reason.  Yet  the  ordinary  cannot,  after  lapse  to  the  metro- 
politan, collate  his  own  clerk  to  the  prejudice  of  the  archbishop.  («)  For 
he  had  no  permanent  right  and  interest  in  the  advowson,  as  the  patron  hath, 
but  merely  a  temporary  one;  which  having  neglected  to  make  use  of  during 
the  time,  he  cannot  afterwards  retrieve  it.  But  if  the  presentation  lapses  to 
the  king,  prerogative  here  intervenes  and  makes  a  difference;  and  the  patron 
shall  never  recover  his  right  till  the  king  has  satisfied  his  turn  by  presenta- 
tion: for  nullum  lempus  occurril  regi.  (£>)(2o)  And  therefore  it  may  seem  as 
if  the  church  might  continue  void  forever,  unless  the  king  shall  be  pleased 
to  present;  and  a  patron  thereby  be  absolutely  defeated  of  his  advowson. 
But  to  prevent  this  inconvenience,  the  law  has  lodged  a  power  in  the  patron's 
hands,  of  as  it  were  compelling  the  king  to  present.  For  if,  during  the 
delay  of  the  crown,  the  patron  himself  presents,  and  his  clerk  is  instituted, 
the  king  indeed  by  presenting  another  may  turn  out  the  patron's  clerk,  or, 
after  induction,  may  remove  him  by  guare  impedit:(^2i)  but  if  he  does  not,  and 
the  patron's  clerk  dies  incumbent,  or  is  canonically  deprived,  the  king  hath 
lost  his  right,  which  was  only  to  the  next  or  first  presentation.  (^) 

*In  case  the  benefice  becomes  void  by  death,  or  cession  through     [*278 
plurality  of  benefices,  there  the  patron  is  bound  to  take  notice  of  the 


it)  2  ttoll.  AbT.  SK,  pi.  la  [k)  2  Init.  861. 

U)  BiMt.  I.  4.  i.  2.  0.  ».  0  Gib..  Cod.  7B». 

it)  See  nee  23.  (n)  2  Itwt  273. 

{/)  Bm.  Abr.  tit.  Qo.  rmpoL  BCiaJacSM.                   {■)  2  Roll  Abr.  m. 

(0)  SUt.  I  Geo.  1.  Bt.  2.  c  10.  \o\  Dr.  and  St.  Dlftl.  2,  c  M.    Cro.  Cw.  tS& 

W  Stat.  17  Bdw.  II.  c  S.    2Iiin.»3.  js)  T  KeP- 28.    Cro.  Ob.  M. 

f  1)  «  Rep.  02.    Reglst  ^ 


but  the  revolution  having  annihilated  this  part  or  the  eccIesiastJcri  conatitutiot],  the 
forfeiture  incnrred  by  a  lapse  accmed  to  the  commonwealth.  Turpin  ei  al.  v.  Locket  el 
al..  6Ca11.  (Va.)  113.  145  {1804). 

(ao)  [Time  does  not  run  a^inst  the  king,] 

(31)  rwhy  he  impeded.    The  first  words  of  the  writ] 
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vacancy  at  his  own  peril;  for  these  are  matters  of  equal  notcoiety  to  the  patron 
and  ordinary:  but  in  case  of  a  vacancy  by  resignation,  or  canonical  depriva- 
tion, or  if  a  clerk  presented  be  refused  for  insufficiency,  these  being  matters 
of  which  the  bishop  alone  is  presumed  to  be  cognizant,  here  the  law  requires 
him  to  give  notice  thereof  to  the  patron,  otherwise  he  can  take  no  advantage 
by  way  of  lapse.(j)  Neither  shall  any  lapse  thereby  accrue  to  the  metropolis 
tan  or  to  the  king;  for  it  is  universally  true,  that  neither  the  archbishop  nor 
the  king  shall  ever  present  by  lapse,  but  where  the  immediate  ordinary  might 
have  collated  by  lapse,  within  the  six  months,  and  bath  exceeded  his  time: 
for  the  first  step  or  beginning  faileth,  et  quod  non  habet  prituipium,  non  kabet 
Jinem.{r){2\)  If  the  bishop  refuse  or  neglect  to  examine  and  admit  the 
patron's  clerk,  without  good  reason  assigned  or  notice  given,  he  is  styled  a 
disturber  by  the  law,  and  shall  not  have  any  title  to  present  by  lapse;  for  no 
man  shall  take  advantage  of  his  own  wrong.(£)  Also  if  the  right  of  presenta- 
tion be  litigious  or  contested,  and  an  action  be  brought  against  the  bishop  to 
try  the  title,  no  lapse  shall  incur  till  the  question  of  right  be  decided.(0 

IV,  By  simony,  the  right  of  presentation  to  a  living  b  forfeited,  and  vested 
pro  hoc  vtee(,23')  in  the  crown.  Simony  is  the  corrupt  presentation  of  any  one 
to  an  ecclesiastical  benefice  for  money,  gift,  or  reward.  It  is  so  called  from  the 
resemblance  it  is  said  to  bear  to  the  sin  of  Simon  Magnus,  though  the  pur- 
chasing of  holy  orders  seems  to  approach  nearer  to  his  oSetitx.  It  was  by 
the  canonlawa  very  grievous  crime;  and  is  so  much  the  more  odious,  because, 
as  Sir  Edward  Coke  observes,(w)  it  is  ever  accompanied  with  perjury;  for  the 
presentee  is  sworn  to  have  committed  no  simony.  However,  it  was  not  an 
offence  punishable  in  a  criminal  way  at  the  common  lawiC^c)  it  being  thought 
sufficient  to  leave  the  clerk  to  ecclesiastical  censures.  But  as  these 
*2'jg\  did  not  affect  *the  simoniacal  patron,  nor  were  efficacious  enough  to 
repel  the  notorious  practice  of  the  thing,  divers  acts  of  parliament 
have  been  made  to  restrain  it  by  means  of  civil  forfeitures;  which  tiie  modem 
prevailing  usage,  with  regard  to  spiritual  preferments,  calls  aloud  to  be  put  in 
execution.  I  shall  briefly  consider  them  in  this  place,  because  they  devest  the 
corrupt  patron  of  the  right  of  presentation,  and  vest  a  new  right  in  the  crown. 

By  the  statute  31  Eliz.  c.  6,  it  isfor  avoiding  of  simony  enacted,  that  if  any 
patron  for  any  corrupt  consideration,  by  gift  or  promise,  directly  or  indirectly, 
shall  present  or  collate  any  person  to  an  ecclesiastical  txmefice  or  dignity; 
such  presentation  shall  be  void,  and  the  presentee  be  renda^  incapable  of 
ever  enjoying  the  same  benefice:  and  the  crown  shall  present  to  it  for  that 
turn  only.(x)  But  if  the  presentee  dies,  without  being  convicted  of  such 
simony  in  his  lifetime,  it  is  enacted  by  stat.  i  W.  and  M.  c.  16,  that  the 
simoniacal  contract  shall  not  prejudice  any  other  innocent  patron,  on  pre- 
tence of  lapse  to  the  crown  or  otherwise.  Also  by  the  statute  12  Anne,  stat.  2, 
c.  12,  if  any  person  for  money  or  profit  shall  procure,  in  his  own  name  or  the 
name  of  any  other,  the  next  presentation  to  any  living  ecclesiastical,  and  shall 
be  presented  thereupon,  this  is  declared  to  be  a  simoniacal  contract;  and  the 
party  is  subject  to  all  the  ecclesiastical  penalties  of  simony,  is  disabled  from 
holding  the  benefice,  and  the  presentation  devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen,  with  regard  to  what  is,  and 
what  is  not,  simony.  And,  among  others,  these  points  seem  to  be  clearly 
settled:  i.  That  to  purchase  a  presentation,  the  living  being  actually  vacant, 

(4)4Kep.7S.    2  Inst.  632.  (u)  B  tnit.  150. 

jrt  Co.  LltL  U*.  »15.  tu)  Moor.  564. 

US  SRoll.  Abr.ses.  (x)  ITor  oClier  penklUes  lofllclcd  bj  tbli  UklnU  Ns 
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is  open  and  notorious  ^mony:(j')  this  being  expressly  in  the  face  of  the 
statute.  2.  That  for  a  clerk  to  bar^in  for  the  next  presentation,  the  incum- 
bent being  sick  and  about  to  die,  was  simony,  even  before  the  statute  of 
queen  Anne:(^)  and  now,  by  that  statute,  to  purchase,  either  in  his  own 
name  or  another's,  the  next  presentation,  and  be  thereupon  presented 
*at  any  future  time  to  the  living,  is  direct  and  palpable  simony.  [*a8o 
But,  3.  It  is  held  that  for  a  father  to  purchase  such  a  presentation, 
in  order  to  provide  for  his  son,  is  not  simony:  for  the  son  is  not  concerned  in 
the  barg3iii>  and  the  father  is  by  nature  bound  to  make  a  provision  for  him. (a) 
4.  That  if  a  simoniacal  contract  be  made  with  the  patron,  the  clerk  not  being 
privy  thereto,  the  presentation  for  that  turn  shall  indeed  devolve  to  the  crown, 
as  a  pimishment  of  the  guilty  patron;  but  the  clerk,  who  is  innocent,  does 
not  incur  any  disability  or  forfeiture. (i)(22)  5,  That  bonds  given  to  pay 
money  to  charitable  uses,  on  receiving  a  presentation  to  a  living,  are  not 
simoniacal, (f)  provided  the  patron  or  his  relations  be  not  benefited  thereby  ;(rf) 
for  this  is  no  corrupt  consideration,  moving  to  the  patron.  6.  That  bonds 
of  resignation,  in  case  of  non-residence  or  taking  any  other  living,  are  not 
simoniacal -,(f)  there  being  no  corrupt  consideration  herein,  but  such  only  as 
is  for  the  good  of  the  public.  So  also  bonds  to  resign,  when  the  patron's  son 
comes  to  canonical  age,  are  legal;  upon  the  reason  bang  given,  that  the  father 
is  bound  to  provide  for  his  son.(y)  7.  Lastly,  general  bonds  to  resign  at 
the  patron's  request  are  held  to  be  legal:(^)  for  they  may  possibly  be  given 
for  one  of  the  legal  considerations  bdbre  mentioned;  and  where  there  is  a 
possibility  that  a  transaction  may  be  fair,  the  law  will  not  suppose  it  iniqui- 
tous without  proof.{23)  But,  if  the  party  can  prove  thecontract  to  have  been 
a  corrupt  one,  such  proof  will  be  admitted,  in  order  to  show  the  bond  simon- 
iacal, and  therefore  void.  Neither  wilt  the  patron  be  suffered  to  make  an  ill 
use  of  such  a  general  bond  of  resignation;  as,  by  extorting  a  composition  for 
tithes,  procuring  an  annuity  for  his  relation,  or  by  demanding  a  resignation 
wantonly  or  without  good  cause,  such  as  is  approved  by  the  law;  as,  for  the 
benefit  of  his  own  son,  or  on  account  of  non-residence,  plurality  of  livings, 
or  gross  immorality  in  the  incumbent.(A) 


(e)  Nor,  H 


(d)  Sin 

SiFS 


(as)  Wliish  and  Woollatt  *.  Hease,  3  Hogg.  Eccl.  Rep.  734  {1832). 

(33!  Whish  and  Woollatt  v.  Hesse,  3  Hogg.  Eccl.  Rep.  693  (1^32).  In  the  great  case  of 
The  Bidiop  of  London  v.  Ffytche,  it  was  drtermined  by  the  house  of  lords  that  a  geneial 
bond  of  resignation  ie  simoniacal  and  illegal.  The  circumstances  of  that  case  were  briefly 
these.  Mr.  Ffytcbe,  the  patron,  presented  Mr.  Eyre,  his  clerk,  to  the  bishop  of  London  for 
institution.  TTie  bishop  refused  to  admit  the  presentation,  because  Mr.  Eyre  had  given  a 
general  bond  of  resignation:  upon  this  Mr.  Ffytche  brought  a  ^lutrf  impedit  against  tbe 
bishop,  to  which  the  bishop  pleaded  that  the  presentation  was  simoniacal  and  void,  by 
reason  of  the  bond  of  resignation;  and  to  thispteaMr.  Ffytche  demurred.  From  a  series 
of  judicial  decisions,  the  court  of  Common  Pleas  thought  themselves  bound  to  determine 
in  bis  favor,  and  that  judgment  was  affirmed  by  the  court  of  King's  Bench;  but  these 
judgments  were  afterwards  reversed  by  the  house  of  lords.  The  principal  qnestion  wa« 
this,— vii.,  wfaetber  such  a  bond  was  a  record,  gift,  profit,  or  benefit  to  the  patron  under 
the  31  Eliz.  c.  6:  if  it  were  so.  the  statute  bad  declared  the  presentation  to  be  simoniacal 
and  void .  Such  a  bond  is  so  manifestly  intended  by  the  pardea  to  be  a  benefit  to  the 
patron,  that  it  is  surprising  that  it  should  ever  have  been  argued  and  decided  tnat  it  was 
not  a  benefit  within  the  meaning  of  the  statute.  Yet  many  learned  men  are  dissatisfied 
with  this  determination  of  the  lords,  and  are  of  opinion  tiiat  their  judgment  would 
be  different  if  the  question  were  brought  before  them  a  second  time.  But  it  is  gener- 
ally understood  that  the  lords,  from  a  regard  to  their  dignity,  and  to  preserve  a  con- 
sistency in  their  judgments,  will  never  permit  a  question  which  they  have  once  decided 
to  be  again  debated  in  their  house.  See  i  Bro.  aS6.  The  case  of  Tlie  Bishop  of  I«ndon 
V.  Ffytche  is  reported  at  length  in  CunniDgham's  Law  <rf  Simony,  p,  53. — CHnrv. 
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*28i]  *V.  The  next  kind  of  forfeitures  are  those  by  dreaei  or  non-per- 
formance of  a  condition  annexed  to  the-  estate,  either  expressly  by 
deed  at  its  original  creation,  or  impliedly  by  law  from  a  principle  of  natural 
reason.     Both  which  we  considered  at  large  in  a  former  chapter.(i) 

VI,  I  therefore  now  proceed  to  another  species  of  forfeiture,  viz.  by  waste. 
Waste,  vas/um,  is  a  spoil  or  destruction  in  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  to  the  disherison  of  him  that  hath  the  remainder  or 
reversion  in  fee-simple  or  fee-tail.  (*) (34) 

Waste  is  either  voluntary,  which  is  a  crime  of  commission,  as  by  pulling 
down  a  house;  or  it  is  permissive, {25)  which  is  a  matter  of  omission  only,  as 
by  suffering  it  to  fall  for  want  of  necessary  reparations.  (a6)  Whatever  does 
a  lasting  damage  to  the  freehold  or  inheritance  is  waste.(/)  Therefore 
removing  wainscot,  floors,  or  other  things  once  fixed  to  the  freehold  of  a 
house,  is  waste,(«)(27)    If  a  house  be  destroyed  by  tempest,  lightning,  or 

H)  BBS  cb.  I.  PH»  Ul>  <')  BeU.  St. 

\t\  Oa.  Utt.  mT^  <■•)  *  Bep.  H. 


eitraordinaty  sunn,  Wilson  v.  Bdmonds,  24  N.  H.  517,  545  (185a).  He  has  no  property 
in  timber  or  nnderwctod  till  his  estate  comes  into  possession,  and  therefore  cannot  have  an 
account  in  equitv,  or  maintain  an  action  of  trover  at  law,  for  what  has  been  cut  wrong- 
fully by  a  preceding  tenant,  notwithstanding  hisown  estate,  being  without  impeachment 
of  waste,  would  have  entitled  him  to  cut  such  timber  or  underwood  and  put  the  prodace 
into  his  own  pocket;  the  owner  of  the  first  estate  of  inheritance,  at  the  time  when  the 
timber  was  cut.  is  the  party  entitled  to  redress  in  such  case.  Pigot  v.  Bullock,  i  Ves.  Jr. 
4S4.  Whitfield  V.  Bewit,  a  P.  Wms.  3^1.  However,  a  tenant  for  life  in  remainder, 
tbonrh  he  cannot  establidi  any  property  m  timber  actually  severed  during  a  prior  estate, 
may  bring  a  bill  to  restrain  waste;  and  he  may  sustain  such  a  suit  although  he  has  not 
the  immeaiate  remainder,  and  notwithstanding  hiseatate,  whenever  it  comes  into  posses- 
sion, will  be  subject  to  impeachment  for  waste;  for,  though  he  will  have  no  right  to  the 
timber,  he  will  have  an  interest  in  the  mast  and  shade  of  the  trees.  So,  trustees  to 
preserve  contingent  remaindersmay  maintain  asuit  for  a  similar  injunction,  even  thou|^ 
the  contingent  remaindermen  have  not  come  into  esse.  Perrot  v.  Perrot,  3  Atk.  95. 
SUnsfield  c.  Habergham,  10  Ves.  381.  Garth  v.  Cotton,  7,  Atk.  754.  It  is  true  that  in 
cases  of  legal  waste,  if  there  be  no  person  capable  of  maintaining  an  action  before  the 
party  who  committed  the  waste  dies,  the  wrong  is  then  without  a  remedy  at  commoD 
law;  but,  where  the  question  is  brought  within  ue  cognizance  of  equitv,  those  courts  say 
unauthorized  waste  shall  not  be  committed  with  impunity;  and  the  produce  of  the  tortiovs 


Knight,  I  P.  Wms.  407.  Anonym.  1  Ves,  Jr.  93.— CHtTTY.  Tiedeman  on  Real  Prop. 
j  7J  {1892).  White  f.  Wagner,  4  Md.  (H.  &  J.)  578  (1818).  Sanderson  f.  }oatset  at., 
6  Fla.  (Papy)  480  ( 1855).     Malone's  Real  I^.  Trials,  724. 

(35I  Where  an  estate  is  given  for  life,  without  impeachment  of  waste  oM^r  Udx  w*/- 
fiU  waste,  this  will  excuse  permissive  waste.  Lansdowne  v.  Lansdowne,  t  Jac.  &  Walk. 
513.  If  the  tenant  for  life,  under  such  a  limitation,  cut  timber,  Sir  Wm.  Grant,  H-  R., 
seems  to  have  felt  it  questionable  whether  the  tenant  could  appropriate  to  himaelf  the 
principal  money  produced  by  the  sale  of  such  timber,  though  he  held  it  clear  be  was 
entitled  to  the  interest  thereof  for  his  life,  (Wickham  v.  Wickham.  19  Ves.  43^3.  S.  C 
Cooper,  290;!  but,  from  the  caae  of  Williams  ".  Williams,  (12  Bast,  220,)  it  should 
appear  that  the  tenant  for  life  would  have  the  entire  property  in  timber  so  cut  down.— 
Chitty. 

(26)  Peirce  v.  Burroughs,  58  N.  H.  (Jenks)  304  (1878).  Hill  v.  Woodman,  14  lie. 
(Shipley)  43  (1836).    Tiedeman  on  Real  Prop.  |  71  Eng.  ed.  <i89a)  p.  57. 

(27)  Between  the  heir  and  executor  there  baa  not  been  any  relaxation  of  the  sndent 
law  with  regard  to  fixtures;  for  there  i.^  no  reason  why  the  one  ^ould  be  more  favoicd 
than  the  other,  or  the  courts  would  be  disposed  to  assist  the  heir  and  to  prevent  the 
inheritance  from  being  dismembered  and  disfigured.  If  the  inheritance  cannot  be  enjoyed 
without  the  things  in  dispute,  the  owner  could  never  mean  to  give  them  to  the  execntor, 
as  in  the  case  of  salt-pana  Gied  with  mortar  to  a  briclc  floor,  and  without  which  the  aalt- 
works  produce  no  profit,  but  if  removed  are  of  very  little  value  to  the  executor,  as  old 
materials  only,  i  Hen.  Bl.  259,  n.,  a.  But  tbe  courts  are  more  favorable  to  an  executor 
of  a  tenant  for  life  against  a  person  in  remainder;  and  therefore  they  have  faeld  that  his 
executor  shall  bare  the  benefit  of  a  fire-engine  erected  by  a  tenant  for  life,  because  the 
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the  like,  which  is  the  act  of  Providence,  it  is  no  waste:  but  otherwise,  if  the 
house  be  burned  by  the  caretessuess  or  negligeuce  of  the  lessee:  though  now, 
by  the  statute  6  Anne,  c.  31,  no  action  will  lie  against  a  tenant  for  an 


regard  to  a  tenant  for  years,  it  u  folly  estalililhed  he  may  take  down  nscAil  and  Decesury 
erections  for  the  benefit  of  his  trade  or  manufacture  and  which  enable  him  to  carry  it  on 
with  more  advantage.  Bac.  Abr.  Executor,  H  3.  3  Esp.  11.  3  East,  S8.  It  has  been 
ao  held  in  the  esse  of  cider-mills  A  tenant  tur  years  may  also  carry  away  ornamental 
marble  chimney-pieces,  wainscot  fixed  only  by  screws,  and  such  like.  But  erections  for 
the  pnrpoaes  of  farming  and  agriculture  do  not  come  under  the  exception  with  respect  to 
trade,  and  cannot  be  taken  down  again.  See  Hlwes  v.  Maw,  3  East,  5a.  And  where  the 
tenant  has  covenanted  to  leave  all  buildings,  etc. ,  he  cannot  remove  even  erections  for 
trade.  1  Taunt  19.  Where  a  tenant  for  years  has  a  right  to  remove  erections  and 
fixtures  during  his  lease,  and  omits  doing  it,  he  is  a  trespasser  afterwards  for  going  upon 
the  land,  but  not  a  treapasser  de  bams  asportatU  [For  carrying  awav  the  gooas]. 
2  E&st,  88.  A  farmer  who  raises  young  fniit-trees  on  the  demised  land  for  fiUing  up 
his  lessor's  orchards  is  not  entitled  to  sell  them,  unless  he  is  a  nurseryman  bj  trade. 
4TaunL  316.— Chitty. 

In  the  time  of  lord  Coke  the  general  rule  was,  that  whatever  was  once  annexed  to  the 
freehold  became  part  thereof,  and  could  not  afterwards  be  separated  but  by  him  who  was 
entitled  to  the  inheritance:  to  have  taken  it  away  would  have  been  waste  in  any  other 
person.  Indeed,  the  law  is  thus  laid  down  in  fall  the  old,  snd  recognii:ed  to  have  been  so 
111  the  more  modem,  cases.  This  rule,  however,  has  been  relaxed,  especially  in  cases 
bitween  landlord  and  tenant,  and  is  made  more  favorable  to  the  latter.  When  a  man, 
for  instance,  rents  a  house,  a  mill,  or  a  shop,  and,  for  his  own  convenience,  puts  stoves  in 
the  house,  or  a  packing-press,  or  elevators  in  the  mill,  or  a  crane  and  pnlleT,  or  other 
like  thing,  in  the  shop,  the  tenant  may  remove  any  of  the  articles  thus  put  up  for  his  own 
convenience  or  advantage.  White  v.  Amdt,  1  Whart.  91.  Raymond  v.  White,  7  Cowen, 
319.  However,  even  as  between  landlord  and  tenant,  fixtures  erected  by  the  latter,  and 
which  he  is  entitled  to  remove,  must  be  removed  during  the  term:  af\er  the  expiration 
•of  the  term  the  tenant  can  neither  remove  them  nor  recover  their  value  from  the  land- 
lord. Shepard  v.  Spaulding,  4  Metcalf,  416.  The  leading  English  case  on  this  subject 
is  Elwes  V.  Maw,  3  East,  ^3.  Lord  Ellenborough's  opinion  has  always  been  referred  to 
with  approbation,  as  settling  the  principles  of  the  law  in  regard  to  fixtures.  He  sa^ 
"  Questions  respecting  the  right  to  what  ar=  ordinarily  called  fixtures  orincipally  anse 
between  three  classes  of  persons,  ist.  Between  different  descriptions  of  representatives 
of  the  same  owner  of  the  inheritance,  viz.,  between  his  heir  and  executor.  In  this  first 
case,  ('.  e,.  as  between  heir  and  executor,  the  rule  obtains  with  the  most  rigor  in  favor  of 
the  inheritance,  and  against  the  right  to  lisannex  therelrora.  and  to  consider  as  personal 
chattel,  any  thing  which  has  been  affixed  thereto,  adly.  Between  the  executors  0/ tenant 
for  life  or  in  tail  and  the  remainderman  or  reversioner, — in  which  case  the  right  to 
fixtures  is  considered  more  favorably  for  executors  than  in  the  preceding  case  between 
heir  and  executor.  The  third  case,  and  that  in  which  the  greatest  latitude  and  indulgence 
has  always  been  allowed  in  favor  of  the  claim  to  having  any  particular  article  considered 
as  personal  chattels  as  against  the  claim  in  respect  to  freehold  or  inheritance,  is  the  case 
between  landlord  and  tenant." 

The  privil^e  of  removing  fixtures  doea  not  hold  in  general  between  the  owner  of  the 
soil  and  third  persons  having  a  vested  interest.     The  owner  may,  of  course,  at  any  time 


.  E  fixtures  from  the  freehold,  and  by  that  act  make  them  personalty,  but  not  as 
against  creditors  who  had  acquired  a  lien  upon  it  as  realty.  Gray  v.  Holdship,  17  S.  & 
R  413.  Morgan  v.  Arthurs,  3  Watts,  140.  So  between  vendor  and  vendee  a  steam- 
engine  with  its  fixtures,  used  to  drive  a  berk-mill,  and  pounders  to  break  bides  in  a  tan- 
nery, pass  by  a  sale  of  the  freehold.  Oves  v.  Ogilsby,  7  Watts,  106.  Despatch  Line  v. 
Bellamy  Manubcturing  Co,,  12  N.  Hamp.  305.  Indeed,  there  are  some  things  used  with, 
and  necessary  to  the  enjoyment  of,  the  freehold,  which  form  a  part  of  it.  though  not 
annexed  to  it,  such  as  keys;  and  on  the  same  principle  it  has  been  held  in  many  cases 
that  machinery  which  is  a  constituent  part  of  a  manufactory,  for  the  purpose  of  which 
the  building  has  been  adapted,  without  which  it  would  cease  to  be  such  manufactory,  is 
part  of  the  freehold  though  it  be  not  actually  fastened  to  it  Whether  fast  or  loose,  all 
the  machinery  of  a  manufactory  which  is  necessary  to  constitute  it,  and  without  which  it 
wtmld  not  t>e  a  manufactory  at  all,  must  be  regarded  as  realty  and  a  part  of  the  freehold- 
Voorhis  V.  Freeman.  3  W.  &  S.  116.  P>-]e  v.  Pennock,  3  W.  &  S.  390.  Butler  v.  Page, 
7  Metcalf,  40.  Rice  v.  Adams,  4  Harrington,  333.  The  old  and  stricter  rule,  which  looks 
to  annexation  as  the  criterion  in  such  cases,  has  been  adhered  to  in  many  other  cases. 
Cresson  v.  Stout,  17  Johns.  116.  Vatiderpoel  v.  Allen,  10  Barbour,  S.  C.  157.  TafKe  v. 
Warwick,  j  Blackf  iii.     Bush  v.  Baxter,  3  Missouri,  207.— Shahs  wood. 

"A  more  liberal  rule  is  now  applied,  and  actual  dani^;e  must  be  shown  in  order 
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accident  of  this  kind. (28)  Waste  may  also  be  committed  in  ponds,  dove- 
houses,  wanens,  and  the  like;  by  so  reducing  the  number  of  the  creatures 
therein,  that  there  will  not  be  sufficient  for  the  reversioner,  when  he  comes 
to  the  inheritance.  («)  Timber  also  is  part  of  the  inheritance. (<j)  Such  are 
oak,  ash,  and  elm  iu  all  places;  and  in  some  particular  countries,  by  local 
custom,  where  other  trees  are  generally  used  for  building,  they  are  for  that 
reason  considered  as  timber;  and  to  cut  down  such  trees,  or  top  them,  or  do 

any  other  act  whereby  the  timber  may  decay,  is  waste. (^)(29)  But 
*282]     underwood  the  tenant  may  cut  down  at  any  seasonable  time  *that  he 

pleases;(y)  and  may  take  sufficient  estovers  of  common  right  for 
house-bote  and  cart-bote;  unless  restrained  (which  is  usual)  by  particular 
covenants  or  exceptions,  (r)  The  conversion  of  land  from  one  species  to 
another  is  waste.  To  convert  wood,  meadow,  or  pasture  into  arable;  to  tuni 
arable,  meadow,  or  pasture  into  woodland;  or  to  turn  arable  or  woodland 
into  meadow  or  pasture,  are  all  of  them  waste,  (j)  (30)  Por,  as  Sir  Edward 
Coke  observes,(/)  it  not  only  changes  the  course  of  htisbandiy,  but  the 

(n)  Co.  LItl.  W.  (r)  Co.  Utt.  4L 

(oi  4  R«p.  02.  jit  Hob.  lat. 

Ip)  Co.  £ltt.  (3.  ((>  1  Inst  fts. 
(q)  2  Kali.  Abr.  817. 

that  the  actioD  may  He;  and  althouKli  even  now  a  material  and  permanent  change  in 
the  character  of  the  building,  and  the  uses  to  which  it  might  be  put,  will  not  be  per- 
mitted, yet  any  slight  or  immaterial  change,  as  the  cutting  of  s  door,  or  the  opening  of 
two  rooms  into  one,  will  be  permissible  whenever  it  is  possible  for  the  premises 
to  be  restored  to  their  original  condition  at  the  end  of  the  term,  and  in  no  case  will 
the  erectian  of  new  bnildinES  be  waste."  Tiedeman  on  Real  Prop,  {  77,  enl.  ed,  p.  Gi 
(1893),  and  cases  there  cited.    See  also  Brown  v.  Dinsmoor,  3  N.  H.  108  (1834). 

(38)  With  a  proviso,  however,  that  the  act  shall  not  defeat  any  agreement  between  . 
landlord  and  tenant.  See  the  statute.  But  if  a  les»ee  covenants  to  pay  rent,  and  to 
repair  with  an  express  exception  of  casualties  by  fire,  he  may  be  obliged  to  pay  rent 
during  the  whole  term,  though  the  premises  are  burnt  down  by  accident  and  never 
rebuilt  by  the  lessor,  i  T.  R.  310.  Nor  can  he  be  relieved  by  a  court  of  equity,  (Anst 
6S7, )  unless  perhaps  the  landlord  has  received  the  value  of  his  premises  by  insoring. 
Amb.  611.  And  if  he  covenants  to  repair  generally,  without  any  express  exceptions,  aai 
the  premises  are  burnt  down,  he  is  tx>und  to  rebuild  them.     6  T.  R,  650. — Chitty. 

(39)  But  the  tenant  has  the  ri){ht  to  the  fruit  and  mast  growing  npon  it,  and  the  It^ 
pings  for  fuel,  and  the  benefit  of  the  shade  for  his  cattle.  Accordingly,  all  fruit  which 
may  be  plucked,  or  bushes  or  trees,  not  timber,  which  may  be  cut  or  blown  down,  will 
belong  to  the  tenant;  but  timber  trees,  which  may  be  cut  or  blown  down,  will  imme- 
diately become  the  property  of  the  owner  of  the  first  estate  of  inheritance  in  the  Ui»d. 
But  if  the  tenant  should  be  a  tenant  tuit/iout  impeac/unenl  of  waiie  (sine  impetitione 
vosti  j  timber  cut  down  by  him  in  a  business-IilEe  manner  will  l)ecome  his  own  property 
when  actually  severed,  but  not  before,  for  the  words  "  without  impeachment  01  waste," 
imply  a  release  of  all  demands  in  respect  of  any  waste  which  may  be  committed,  li; 
however,  the  words  should  be  merely  without  being  impeached  for  waste,  the  property 
in  the  trees  when  cut  would  still  remain  in  the  landlord,  and  the  action  only  would  be 
discharged  which  he  might  otherwise  have  maintained  against  the  tenant  for  the  waste 
committed  by  the  act  of  felling  the  timber.  Williams  on  Pera.  Prop.  4  ed.  p.  18  ( 1873), 
•p.  18,  19. 

"  In  the  United  States,  whether  cutting  of  any  kind  of  trees  in  any  particular  case  is 
waste,  seems  to  depend  upon  the  question  whether  the  act  is  such  as  a  prudent  farmer 
would  do  with  his  own  land  havingregard  to  the  land  as  an  inheritance,  and  whether  the 
doing  it  would  diminish  the  value  of  the  land  as  an  estate."  Wash,  on  Real  Prop.  vcd. 
1,  itS{i887).     See  also  Tiedeman  on  Real  Prop.  \  74,  enl.  ed,  p.  58  (1893). 

In  the  case  of  wild  and  uncultivated  lands,  the  tenant  would  have  the  right  to  clear 
the  land  of  trees,  whatever  they  may  be,  if  such  clearing  was  necessary  for  the  pnrpoafe 
of  cultivating  it;  and  the  timber  cut  by  the  tenant  in  clearing,  belongs  to  him,  wuich  he 
may  sell  for  his  own  profit.  But  in  no  case  is  the  tenant  allowed  to  cut  timber  for  sale, 
unless  this  is  the  customary  mode  of  usin);  the  land.  Tiedeman  on  Real  Prop.  {  74,  enl. 
ed.  p.  59  (1892),  and  cases  there  cited,    Johnson  i/.  Johnson,  18  N.  H.  594,  596  (1S47). 

(30)  The  rule  in  thia  country  is  that  no  such  change  will  be  waste  unless  it  results  in  a 
permanent  injury  to  the  inheritance;  but  it  will  be  waste  if  the  tenant  permits  the  ai^le 
or  meadow  land  to  be  overgrown  with  brushwood,  or  if  he  eihaa'^ts  the  land  by  tmwise 
tillage.     See  Tiedeman  on  Real  Prop,  enlarged  Am.  ed.  {  73  (1893), 
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evidence  of  the  estate;  when  such  a  close,  which  is  conveyed  and  described 
as  pasture,  is  found  to  be  arable,  and  e  amverso.iyi)  And  the  same  rule  is 
observed,  for  the  same  reason,  with  regard  to  converting  one  species  of  edifice 
into  another,  even  though  it  is  improved  in  its  value. («)  To  open  the  land 
to  search  for  mines  of  metal,  coal,  etc.  is  waste;(3i)  for  that  is  a  detriment 
to  the  inheritance:(!')(3z)  but  if  the  pits  or  mines  were  open  before,  it  is  no 

(«)  1  Ler.  so*.  {«)  5  Rep.  IS. 


Waahb.  on  Real  Prop.  5  ed.  150  (1887).    TiedeiiiBi]  on  Real  Prop.  3  ed.  60,  j  75 

(3a)  It  ia  Id  Older  to  prevent  iiremediable  injury  to  the  inberitance  that  the  court  of 
chancerjr  will  ^nmt  injniictioiia  against  vaste  and  allow  affidavits  to  be  read  in  su[n>ort 
of  snch  injuncbons.  The  defenduit  might  possibly  tie  able  to  pay  for  the  mischief  ^ne 
if  it  conld  nltimately  be  proved  that  his  act  was  tortious;  but  if  any  thing  is  about  to  tie 
abstracted  which  cannot  t>e  restored  in  specie^  no  man  ought  to  t>e  liable  to  have  that 
taken  away  which  cannot  be  replaced  merely  becanae  he  may  possibly  recover  (what 
otbers  may  deem)  an  equivalent  in  money.  Berkeley  v.  Brymer,  9  Ves.  356.  But, 
although  lord  Nottingham  (in  Tonson  v.  Walker,  1  Swanst.  679)  intjinated  that  a  proba- 
bility of  rieht  mijiht  authorize  an  application  for  an  injunction  against  waste,  this  was  only 
on  obiter  didutn  [Incidental  opinion].  It  is  a  general  rule  that,  in  order  to  sustain  a  mo- 
tion in  restraint  of  waste,  the  party  making  the  application  must  set  forth  and  verily  an 
express  and  po^tive  title  in  himself,  (or  in  those  nhoae  interests  he  has  to  support :)  a 
hyjjothetical  or  disputed  title  will  not  do.  Davis  v.  Leo,  6  Ves.  787.  Whitelegg  v.  Black- 
legg,  I  Brown,  57.  A  plaintiff  who,  after  failing  in  ejectment,  comes  to  equity  to  restrain 
WESte,  stating  that  the  defendant  claims  by  adverse  title,  it  has  been  stated,  states  himself 
out  of  court.  Pillsworth  v.  Hopton,  6  Ves.  51.  Thisi/u^um  may  perhaps  admit  occasional 
qualification,  (see  Norway  v.  Rowe,  19  Ves.  154.  Kinder  v.  Jones,  17  Ves.  110.  Hodg- 
son V.  Dean,  2  Sim.  &  Stu.  224;)  but,  clearly,  where  the  title  is  disputed  as  between  a 
devisee  and  the  heir-at  law,  neither  an  injunction  to  stay  waste  uor  a  receiver  will  be 
granted  on  the  application  of  either  party.  Tones  v.  Jones,  3  Meriv.  174.  Smith  v.  CoU- 
yer,  8  Ves.  90.  It  is  not,  however,  to  be  understood  that  a  plaintiff  who,  though  he  has 
no  legal  title,  has  concluded  a  contract  authoriiing  him  to  call  upon  the  court  to  clothe 
his  possession  with  the  legal  title,  cannot  sustain  a  motion  in  restraint  of  waste,  provided 
the  defendant's  answer  admits  such  contract     Norway  v.  Rowe,  19  Ves.  155. 

In  general  cases,  for  the  purpose  of  dissolving  an  injunction  granted  cr  parte  [From 
hearing  one  side],  the  estabhshed  practice  is  to  give  credit  to  the  answer  when  it  comes  in 
if  it  denies  all  the  circumstances  upon  which  the  equity  of  the  plaintiff 's  application  rests, 
and  not  to  allow  affidavits  to  be  read  in  contradiction  to  such  answer.  Clapham  v.  White, 
8  Ves.  36.  But  an  exception  to  this  rule  is  made  in  cases  of  alleged  irremediable  waste, 
(Potter  V.  Chapman,  Ambl.  99,)  and  in  cases  analogous  to  waste,  (Peacock  v.  Peacock,  16 
Ves.  51.  Gibbs  v.  Cole,  3  P.  Wms.  354;)  yet,  even  m  such  cases,  the  plaintiff's  affidavits 
must  not  go  to  the  question  of /fV/f,  bntbeconSned  to  tbe  qnestion  of  fact  as  to  waste  Aoat 
or  threatened.  Mcrphett  v.  Jones,  19  Ves.  351.  Norway  v.  Rowe,  19  Ves.  153,  Countess 
of  Strathmore  v.  Bowes,  i  Cox,  964.  And  as  to  matters  which  the  plaintiff  wasacquaint^ 
with  when  he  filed  his  bill,  he  ought  at  that  time  to  have  stated  them  upon  affidavit,  in 
order  to  give  the  defendant  an  opportunity  of  explaining  or  denjing  them  by  his  answer, 
(Lawson  v.  Morgan,  i  Price,  306;)  though,  of  course,  acts  of  waste  done  subsequently  to 
the  filing  of  the  bill  would  be  entitled  to  a  distinct  consideration.  Smythe  v.  Smythe,  i 
Swanst.  253,  And  where  allegations  in  an  injunction  bill  have  been  neither  admitted 
nor  denied  in  the  answer,  there  can  be  no  surprise  on  the  defendant;  and  it  should  seem 
that  affidavits  in  support  of  those  allegations  may  be  read,  though  they  were  not  filed 
till  after  the  answer  was  put  in.  Morgan  v.  Goode,  3  Meriv.  ri.  Jeffeiies  v.  Smith,  i  Jac. 
&  Walk.  300.     Barrett  v.  Tickell,  Jacob's  Rep.  155.     Taggart  v.  Hewlett,  i  Meriv.  499. 

Neither  vague  apprehension  of  an  intention  to  commit  waste,  nor  information  given  of 
such  intention  by  a  third  person,  who  merely  states  his  belief,  but  not  the  grounds  of  his 
belief,  will  sustain  an  application  for  an  injunction.  The  affidavits  should  go  (not 
necessarily,  indeed,  to  positive  acts,  but  at  least)  to  explirit  threats.  A  court  of  equity 
never  grants  an  injunction  on  the  notion  that  it  will  do  no  harm  to  the  defendant  if  he 
does  not  intend  to  commit  the  act  in  question.  An  injunction  will  not  issue  unless  some 
positive  reasons  are  shown  to  call  for  it.  Hannay  v.  M'Eutire,  11  Ves.  54.  Coffin  v. 
Coffin,  Jacob's  Rep.  7a. 

It  was  formerly  held  that  an  injunction  ought  not  to  go  against  a  person  who  was  a 
mere  stranger,  and  who  consequently  mi^ht,  by  summary  legal  process,  be  turned  out 
of  possesMon  of  premises  which  be  was  injuring.  Such  a  person,  it  was  said,  was  a  tres- 
passer; but,  there  not  being  any  privity  of  estate,  waste,  strictly  speaking,  could  not  be 
alleged  against  him.    Mortimer  v.  Cottrell,  3  Cox,  205.    But  this  technical  rule  ia 
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waste  for  the  tenant  to  continue  digging  them  for  his  own  use;(a')(33)  for  it 
is  now  become  the  mere  annual  profit  of  the  land.  These  three  are  the 
general  beads  of  waste,  viz.,  in  bouses,  in  timber,  and  in  land.  Though,  as 
was  before  said,  whatever  else  tends  to  the  destruction,  or  depreciating  the 
value,  of  the  inheritance,  is  considered  by  the  law  as  waste.  (34) 

Let  us  next  see  who  are  liable  to  be  punished  for  committing  waste.  And 
by  the  feodal  law,  feuds  being  originally  granted  for  life  only,  we  find  that 
the  rule  was  general  for  all  vas^ls  or  feudatories;  "si  vasaJius  feodum 
Usapaverit,  aui  insigni  detrimento  delerius  fecerit,  privabihtr.'\x){i$)  But 
in  our  ancient  common  law  the  rule  was  by  no  means  so  large;  for  not  only 
he  ^at  was  sdsed  of  an  estate  of  inheritance  might  do  as  he  pleased  with 
it,  but  also  waste  was  not  punishable  in  any  tenant,  save  only  in  three 

persons;  guardian  in  chivalry,  tenant  in  dower,  and  tenant  by  the 
♦283]     *curtesy ;( J*) (36)  and  not  in  tenant  for  life  or  years. (^)     And  the 

reason  of  the  diversity  was,  that  the  estate  of  the  three  former  was 
created  by  the  act  of  the  law  itself,  which  therefore  gave  a  remedy  against 
them;  but  tenant  for  life,  or  for  years,  came  in  by  the  demise  and  lease  of  the 
owner  of  the  fee,  and  therefore  be  might  have  provided  against  the  commit- 
ting of  waste  by  his  lessee;  and,  if  he  did  not,  it  was  his  own  default.(37) 
But,  in  favor  of  the  owners  of  the  inheritance,  the  statutes  of  Marlbrii^, 
^2  Hen.  III.  c.  23,  and  of  Gloucestef,  6  Bdw.  I.  c.  5,  provided  that  the  writ 


eoRen.     B^M.  72.     Bra.  Ate.  UL  ■ 
(t)  2  InM.  SUl 


overtnmed.  lit  is  now  cstabliahed,  by  nmnerooB  precedents,  that,  whererer  a  defendant  is 
taking  the  Bubstance  of  a  plaintiff's  inheritance,  or  committing  or  threatening  iircme- 
diable  mischief,  equity  ou^ht  to  grant  an  injunction,  although  the  acts  are  such  as,  in 
correct  tecbnical  detiotnination,  onght  rather  to  be  term^  trespasses  than  waste. 
Mitchell  V.  Dors,  6  Vea.  147.  Hanson  v.  Gardiner,  7  Ves.  309.  Twort  v.  Twort,  16  Ves. 
130.     Earl'Cowper  v.  Baker,  17  Ves.  laS.     Thomas  v.  Oakley,  18  Ves.  186. 

Any  collusion  b^  whicb  the  legal  remedies  against  waste  may  be  evaded  will  give  to 
courts  of  equity  •  jurisdiction  over  such  cases  Mten  beyond,  and  even  contrary  to,  the 
rales  of  law.  Garth  p.  Cotton,  3  Atk.  755.  Thus,  truateea  to  preserve  contingent  re- 
mainders will  be  prohibited  from  joinin?  with  the  tenant  for  life  in  the  destruction  of 
that  estate,  for  the  purpose  of  bringing  forward  a  remainder,  and  thereby  enabling  him 
to  gain  a  property  in  timber,  so  as  to  defeat  contingent  remaindertnen;  and  wherever 
there  is  an  executory  devise  over  after  an  estate  for  life  subject  to  impeachment  of 
waste,  equity  will  not  permit  timber  to  be  cut  Stansfield  v.  Habergham,  10  Ves.  378. 
Oxenden  f.  Lord  Compton,  3  Ves.  Jr.  71.  So,  though  the  property  of  timber  severed 
during  the  estate  of  a  strict  tenant  for  life  vests  in  the  finrt  owner  of  the  iuberitance, 
yet,  where  a  party  having  the  reveraion  in  fee  is,  by  settlement,  made  tenant  for  life,  if 
he,  in  fraud  of  that  settlement,  cuts  timber,  equity  will  take  care  that  the  propertv  shall 
be  restored  to,  and  carried  tbroughout  all  the  uses  of,  the  settlement  Powlett  v. 
Duchess  of  Bolton,  3  Ves.  377.    Williams  v.  Duke  of  Bolton,  i  Cox,  73.— Chittv. 

^33)  But  he  cannot  open  new  ones.  In  the  case  of  minerals,  he  may  follow  the  same 
vein  and  for  that  puipose  make  new  shafts,  railroads,  and  other  improvements.  Tiede- 
man  on  Real  Prop,  i  75,  enl.  ed.  p.  60  (189a},  and  cases  there  cited,  and  this  right  he 
may  sell  to  others.  The  same  principle  applies  to  salt  works,  if  there  is  an  existing  salt 
well  in  the  premises  and  a  manufactory  of  salt,  it  would  not  be  waatetodifca  new  vrell  in 
connection  with  it.  Washburn  on  Real  Prop,  5  ed.  voL  r,  p.  151  (1887),  "P.  ill,  1 
Woodfall  on  Land.  &  Ten.  608. 

(34)  Whether  a  particular  act  constitutes  waste  is  a  question  of  fact  for  the  jury  to 
determine;  if  it  does  damage  to  the  reversion,  and  is  not  one  of  the  ordinary  uses  to 
which  the  land  is  pnt,  it  b  waste,  and  the  same  act  might  be  waste  in  one  part  of  the 
county  and  not  in  another.  Tiedeman  on  Real  Prop.  J  73.  Enl.  ed.  p.  58  { 1893 ).  See 
also  Shep.  Touch.  I  a6. 


(35)  ["  If  a  vassal  shall  have  wasted  the  fee,  or  lessened  its  value  by  any  notorious 
'ury,  he  ahall  be  deprived  of  it"] 
3et  Buckley  v.  Buckley,  11  Barb.  (N.  V.)  64  ([( 


injury,  he  ahall  be  deprived  of  it"] 
(36)  Buckley  v.  Buckley,  11  Barb.  , 
(37]  I  Addison  on  Torts,  6  ed.  (Bayliss)  516  (iSjil- 
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of  waste  shall  not  only  He  against  tenants  by  the  law  of  England,  (or 
curtesy,)  and  those  in  dower,  but  against  any  farmer  or  other  that  holds  in 
any  manner  for  life  or  years.  (38)  So  that,  for  above  five  hundred  years  past, 
all  tenants  merely  for  life,  or  for  any  less  estate,  have  been  punishable  or 
liable  to  be  impeached  for  waste,  both  voluntary  and  permissive;  unless  their 
leases  be  made,  as  sometimes  they  are,  without  impeachment  of  waste,  absque 
impefitione  vasti;  that  is,  with  a  provision  or  protection  that  no  man  shall 
impelere,  or  sue  him  for  waste,  committed,  (39)  But  tenant  in  tail  after  possi- 
bility of  issue  extinct  is  not  impeachable  for  waste;  because  his  estate  was 
at  its  creation  an  estate  of  inheritance,  and  so  not  within  the  statutes.  (iz)(40) 
Neither  does  an  action  of  waste  lie  for  Ike  debtor  against  tenant  by  statute, 
recognizance,  or  elegit;  because  against  them  the  debtor  may  set  off  the 
damages  in8CC0unt:(^)  but  it  seems  reasonable  that  it  should  \\^  Jar  the  rever- 
sioner, expectant  on  the  determination  of  the  debtor's  own  estate,  ar  of  these 
estates  derived  from  the  debtor,  (f) 

The  punishment  for  waste  committed  w^,  by  common  law  and  the  statute 
of  Marlbridge,  only  single  damages;((/)  except  in  the  case  of  u  guardian, 
who  also  forfeited  his  wardship(^)  by  the  provisions  of  the  great  diarter;(/) 
but  the  statute  of  Gloucester  directs  that  the  other  four  species  of  tenant 
shall  lose  and  forfeit  the  place  wherein  the  waste  is  committed,  and  also  treble 
damages  to  him  that  hath  the  inheritance. (41)  The  expression  of  the 
statute  is,  "he  shall  forfeit  the /Am^  which  he  hath  wasted;"  and  it  hath 
been  determined  that  under  these  words  the  place  is  also  included, (^)  And 
if  waste  be  done  sparsim,  or  here  and  there,  all  over  a  wood,  the  whole 
wood  shall  be  recovered;  or  if  in  several  rooms  of  a  *house,  the  [*284 
whole  house  shall  be  forfeited  ;(A)  because  it  is  impracticable  for  the 
reversioner  to  enjoy  only  the  identical  places  wasted,  when  lying  interspersed 
with  the  other.  But  if  waste  be  done  only  in  one  end  of  a  wood,  (or  perhaps 
in  one  room  of  a  house,  if  that  can  be  conveniently  separated  from  the  rest,) 

(a)  Co.  liH.  17.  2  BoU.  Abr.  820t  B&  (e)I)>M.  300. 

(t)  Oo,  Utt.  M.  I/)  9  HeD.  III.  c.  4. 

\eS  F.  H.  B.  SS.  (0)  3  iDft.  MS. 

trf)  3 IHL  IK.  (A)  Ca  Utt.  IM, 


in  CBUu.  Willey  v.  Laraway,  64  Vt  "(Pfonty)  561  (185a),  AttenoU  v.  Stevens,  i 
Taunt.  19B.  White  v.  Wagner,  4  Md.  (H,  &  J. )  391  (1818).  i  Washb.  on  Real  Prop. 
Sed.  157(1887), 

(39)  But  such  tenant  ia  not  at  libert;^  to  commit  wilful  and  maliciouB  waste,  and  canrt* 
of  cnancery  will  interpoae  by  injancbon  to  restrain  its  commission,  or  compel  him  to 
repair  the  waste,  if  actually  committed.  Washb.  on  Real  Prop.  5  ed.  vol.  i,  pp.  157  and 
161  (1887), 

(40)  For  some  little  time  before  the  statnte.  actiona  for  waste  had  occasianally  been 
brouKbt  against  tenants  for  life.  Still  the  action  shows  strong  signs  of  being  new.  Pol< 
1ock&  Uaitlaod's  Hist  of  Bng.  Law,  bk.  h.  p,  g  11845), 

(41 )  The  courts  of  the  various  states  have  helcl  difierently  in  respect  to  the  extent  to 
which  the  common  law  as  to  waste  or  the  statutes  of  Harlbndge  and  Gloucester  have  been 
adopted  in  the  difierent  states.  The  tendency  of  late  has  been,  both  in  England  and 
this  country,  to  do  away  with  the  severe  remedies  provided  in  the  latter  statute,  and  to 
substitute  with  a  process  in  equity  for  reatrainlng  the  commission  of  waste,  or  an  action 
on  the  case  in  which  the  actn^  damages  done  to  the  inheritance  may  be  recovered  by  the 
revernoner.  Such  now  is  the  case  by  statute  in  England,  where  the  action  of  waste  ia 
abolished  by  3  and  4  Wm.  IV,  c,  a?,  f  ^6.  And  the  action  in  this  country  haa^one  very 
much  into  aisuse  in  the  states  where  it  is  recognized  by  the  law,  Washb.  on  Real  Prop. 
S  ed.  (1887)  vol.  1,  p.  163.  See  also  Tiedeman  on  Real  Prop,  a  ed.  J  Si  (1892),  Williams 
on  Real  Prop,  34. 
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that  part  only  is  the  locus  vastatus,  or  thing  wasted,  and  that  only  shall  be 
forfeited  to  the  reversioner. (i)(42) 

VII.  A  seventh  spedes  of  forfeiture  is  that  of  copyhold  estates,  by  breach 
of  the  customs  of  the  manor.  Copyhold  estates  are  not  only  liable  to  the 
same  forfeitures  as  those  which  are  held  in  socage,  for  treason,  felony,  alien- 
ation, and  waste:  whereupon  the  lord  may  seise  them  without  any  present- 
ment by  the  homage;  (A)  but  also  to  peculiar  forfeitures  annexed  to  this  spe- 
cies of  tenure,  which  are  incurred  by  the  breach  of  either  the  general  customs 
of  all  copyholds,  or  the  peculiar  local  customs  of  certain  particular  manors. 
And  we  may  oteerve  that,  as  these  tenements  wfere  originally  holden  by  the 
lowest  and  most  abject  vassals,  the  marks  of  feodal  dominion  continue  much 
the  strongest  upon  this  mode  of  property.  Most  of  the  offences,  which  occa- 
sioned a  resumption  of  the  fief  by  the  feodal  law,  and  were  denominated 
felonia,  per  quas  vasallus  amiiteret  feudum,(J){^i)  still  continue  to  be  causes 
of  forfeiture  in  many  of  our  modem  copyholds.  As,  by  subtraction  of  suit 
and  service;  {m)  si  dominum  deservire  noluetU.-in)  by  disclaiming  to  bold  of 
the  lord,  or  swearing  himself  not  his  copyholder  ;{o)  si  dominum  ejuravit,  i,  e. 
negavit  se  a  domino  feudum  kabere;{p')  by  neglect  to  be  admitted  tenant 
within  a  year  and  a  day;(^)  si  per  annum  et  diem  cessaverii  in  pelenda  investi- 
tura:{r)  by  contumacy  in  not  appearing  in  court  after  three  proclamations ;(f) 

si  a  domino  ter  citatus  non  comparuerit:{f  )  or  by  refusing,  when  sworn 
*a85]     of  the  homage,  to  present  the  truthaccordingto  hisoath;(M)*«'/ar« 

veriialem  noverinl,  el  dtcant  nescire,  cum  seianiXv)  In  these  and  a 
variety  of  other  cases,  which  it  is  impossible  here  to  enumerate,  the  forfeiture 
does  not  accrue  to  the  lord  till  after  the  offences  are  presented  by  the  homage, 
or  jury  of  the  lord's  court-baron  -.{x)  per  laudamentum  parium  suorttm;{  y)  or, 
as  is  more  fully  expressed  in  another  place,(ir)  nemo  miles  cadinatur  de pos- 
sessione  sui  benefidi,  nisi  convicta  culpa,  qua  sit  laudanda{a)  per  judicum 
parium  suorum.(,^) 

illlnitSM.  (OeReP-W.   Co.  Coprh.  1  ST. 

*)  1  Venlr.  88.    Cro.  ElU.  1S9.  {()  Ftu£l.  2.  t  22. 

"    ""  ""  ■"■"-■-  --•-  (u)  Co-Cmyh.  J5T. 

I  ID)  ftud.  £  2.  L  2S. 


Find. 
-,  Co.  O 
ipj  Fead. 


Co.  Conyt.  ;  AT, 


o)  Plowd.  S72. 
-'  Feud.  I.  2, 1 24 


(4a)  I  Washb.  on  Real  Prop,  j  ed.  158  (1888).  Webb's  Pollock  on  Torts,  enlaiged 
Am.  ed.  437  (1894).  Jackson  v.  Tibbito,  3  Wend.  (N.  Y.)  342  (iSag).  Chipman  v. 
Emrie,  3  Cal.  273-188(1853).  1^     \       y 

But  this  remedy  at  common  law  has  long  &]|en  into  disuse,  the  ends  of  ju^cc  bdng 
found  to  be  better  answered  by  a  court  of  equity,  which  grants  an  injunction  to  restrain 
waste,  and  an  account  of  the  profits  made;  and  very  recently,  by  the  3  &  4  Wm.  IV.  c. 
27,  \  36,  the  writ  of  waste  has  Iwen  abolished.  An  injunction  to  restrain  waste  will  be 
granted  at  the  suit  not  only  of  a  remainderman  in  fee-simple  or  fee-tail,  but  also  of  a 
remainderman  for  life,  or  of  tniateea  to  preserve  contingent  remainders.  Perrott  V, 
Perrott,  3  Atk.  95.  Stansfield  v.  Habergham,  10  Ves.  a8i.  This  is  perhaps  the  only 
reason  why  it  is  in  some  cases  desirable  to  have  trustees  since  sUt.  8  &  9  Vict,  c  106,  {  4 
cited  ante,  p.  172,  n.— Stewart. 

(43)  [Felonies  by  which  the  vassal  would  lose  his  fee.] 

(44}  [No  soldier  shall  be  removed  from  the  possession  of  his  benefice  unless  convicted 
of  some  offence,  which  must  be  pronounced  by  the  judgment  of  his  peers.] 

It  ia  rather  singular  that  in  everjf  instance  in  which  lord  Coke  on  copyholds  is  cited  in 
this  paragraph  his  authority  is  directly  contradictory  of  the  text  In  his  fifty-seventh 
chapter  he  divides  forfeitures  into  those  which  operate  eo  instante  [Instantaneously]  and 
those  which  must  be  presented,  and  then  enumerates  those  of  the  formericla^.  under 
this  he  ranges,  among  many  others,  disclaimer,  not  appearing  after  three  proclamations, 
and  refusing  when  sworn  to  preseut  the  truth.  In  his  fifty-eighth  chapter  ne  enumerates 
the  second  class,  and  under  it  places  treason,  felony,  and  alienation.  It  is  observable 
also  that  the  references  to  Dyer,  an,  and  8  Rep.  99,  are  not  in  point.— CoLBRimB. 
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VIII.  The  eighth  and  last  method  whereby  lands  and  tenements  may 
become  forfeited,  is  that  of  bankruptcy,  qt  the  act  of  becoming  a  bankrupt: 
which  unfortunate  person  may,  from  the  several  descriptions  given  of  him 
in  our  statute  law,  te  thus  defined;  a  trader  who  secretes  himself,  or  does  cer- 
tain other  acts  tending  to  defraud  his  creditors.  (45) 

Who  shall  be  such  a  trader,  or  what  acts  are  sufGctent  to  denominate  him  a 
bankrupt,  with  the  several  connected  consequences  resulting  from  that 
unhappy  situation,  will  be  better  considered  in  a  subsequent  chapter;  when 
we  shall  endeavor  more  fully  to  explain  its  nature  as  it  most  immeliately 
relates  to  personal  goods  and  chattels.  I  shall  only  here  observe  the  manner 
in  which  the  property  of  lands  and  tenements  is  transferred,  upon  the  suppo- 
sition that  the  owner  of  them  is  clearly  and  indisputably  a  bankrupt,  and  that 
a  commission  of  bankrupt  is  awarded  and  issued  against  him. 

By  statute  13  Eliz.  c.  7,  the  commissioners  fortlmt  purpose,  when  a  man  is 
declared  a  bankrupt,  shall  have  full  power  to  dispose  of  all  his  lands  and 
tenements,  which  he  had  in  his  own  right  at  the  time  when  he  became  a 
bankrupt,  or  which  shall  descend  or  come  to  him  at  any  time  afterwards, 
before  his  debts  are  satisfied  or  agreed  for;  and  all  lands  and  tenements  which 
were  purchased  by  him  jointly  with  his  wife  or  children  to  his  own 
use,  (or  such  interest  therein  as  *hemay  lawfully  part  with,)  or  pur-  [*286 
chased  with  any  other  person  upon  secret  trust  for  his  own  use;  and 
to  cause  them  to  be  appraised  to  their  full  value,  and  to  sell  the  same  by  deed 
indented  and  enrolled,  or  divide  them  proportionably  among  the  creditors. 
This  statute  expressly  included  not  only  free,  but  customary  and  copyhold, 
lands;  but  did  not  extend  to  estates-tail,  further  than  for  the  bankrupt's  life; 
nor  to  equities  of  redemption  on  a  mortgaged  estate,  wherein  the  bankrupt 
has  no  legal  interest,  but  only  an  equitable  reversion.  Whereupon  the  statute 
21  Jac.  I.  c.  19  enacts,  that  the  commissioners  shall  be  empowered  to  sell  or 
convey,  by  deed  indented  and  enrolled,  any  lands  or  tenementsof  the  bank- 
rupt, wherein  he  shall  be  seised  of  an  estate-tail  in  possession,  remainder,  or 
reversion,  unless  the  remainder  or  reversion  thereof  shall  be  in  the  crown; 
and  that  such  sale  shall  be  good  against  all  such  issues  in  tail,  remaindennen, 
and  reversioners,  whom  the  bankrupt  himself  might  have  barred  by  a  com- 
mon recovery,  or  other  means;  and  that  all  equities  of  redemption  upon 
mort^ged  estates  shall  be  at  the  disposal  of  the  commissioners;  for  they 
shall  have  power  to  redeem  the  same  as  the  bankrupt  himself  might  have 
done,  and  after  redemption  to  sell  them.  (46)  And  also  by  this  and  a  former 
act,(i)  all  fraudulent  conveyances  to  defeat  the  intent  of  these  statutes  are 
declared  void;  but  that  no  purchaser  bona  fide,  for  a  good  or  valuable  con- 
sideration, shall  be  affected  by  the  bankrupt  laws,  unless  the  commission  be 
sued  forth  within  five  years  after  the  act  of  bankruptcy  committed. 

By  virtue  of  these  statutes  a  bankrupt  may  lose  all  his  real  estate;  which 
may  at  once  be  transferred  by  his  commissioners  to  their  assignees  without 
his  participation  or  cotisent.(47) 


'i.  13  Vict  c.  106,  when  any  per- 
ind  hereditaments  (except  copy 
ir  customary  hold)  in  any  of  her  majesty's  dominions  to  which  he  ia  entitled,  and  any 
disposable  interest  he  may  have  in  any  such  property,  or  which  may  descend  or  come  to 
bim  before  he  obtains  bis  certificate  of  discharge,  become  vested  in  the  assignees 
appointed  on  behalf  of  the  creditors,  in  the  manner  directed  by  law,  by  virtue  of  such 
appointment  alone,  and  without  any  deed  or  conveyance.  As  for  his  copy  or  customary 
hold  lands,  poner  is  given  to  the  commissioners  in  bankruptcy  to  sell  them;  and  the 
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CHAPTER  XIX. 
V.  OF  TITLE  BY  ALIENATION. 

The  most  usual  and  uuiversal  method  of  acquiring  a  title  to  real  estates  is 
that  of  alienation,  conveyance,  or  purchase  in  its  limited  sense;  under  wUc^ 
may  be  comprised  any  method  wherein  estates  are  voluntarily  resigned  by 
one  man  and  accepted  by  another;  whether  that  be  affected  by  sale,  gift, 
marriage,  settlement,  devise,  or  other  transmission  of  property  by  the  mutual 
consent  of  the  parties.(48). 

This  means  of  taking  estates  by  alienation  is  not  of  equal  antiquity  in  the 
law  of  England  with  that  of  taking  them  by  descent,  For  we  may  remember 
that,  by  the  feodal  law,((i)  a  pure  and  genuine  feud  could  not  be  transferred 
from  one  feudatory  to  another  without  the  consent  of  the  lord;  lest  thereby  a 
feeble  or  suspicious  tenant  might  have  been  substituted  and  imposed  upon 
him  to  perform  the  feodal  services,  instead  of  one  on  whose  abilities  and 
fidelity  he  could  depend.  Neither  could  the  feudatory  then  subject  the  land 
to  bis  debts;  for,  if  he  might,  the  feodal  restraint  of  alienation  would  have  been 
easily  frustrated  and  evaded.  (A)  And,  as  he  could  not  aliene  it  in  bis  lifetime, 
so  neither  could  he  by  will  defeat  the  sucx:ession  by  devising  his  feud  to  another 
&mi1y;  nor  even  alter  the  course  of  it  by  imposing  particular  limitations,  or 
prescribing  an  unusual  path  of  descent.  Nor,  in  ^ort,  could  he  aliene  the 
estate,  even  with  the  consent  of  the  lord,  unless  he  had  also  obtained  the  con- 
sent  of  his  own  next  apparent  or  presumptive  heir,{c)  And  therefore 
*288]  it  was  very  usual  in  ancent  feoffments  to  express  that  *the  alienation 
was  made  by  consent  of  the  heirs  of  the  feoffor:  or  sometimes  for  the 
heir-apparent  himself  to  join  with  the  feoffor  in  the  grant,  (i/)  And,  on  the 
other  hand,  as  the  feodal  obligation  was  looked  upon  to  be  reciprocal,  the 
lord  could  not  aliene  or  transfer  his  signiory  without  the  consent  of  his 
vassal:  for  it  was  esteemed  unreasonable  to  subject  a  feudatory  to  a  new 
superior,  with  whom  be  might  have  a  deadly  enmity,  without  his  own  appro- 
bation; or  even  to  transfer  his  fealty,  without  his  being  thoroughly  apprised 
of  it,  that  he  might  know  with  certainty  to  whom  his  renders  and  services 
were  due,  and  be  able  to  distinguish  a  lawful  distress  for  rent  from  a  hostile 
seising  of  his  cattle  by  the  lord  of  a  neighboring  clan.(f)  This  consent  of 
the  vassal  was  expressed  by  what  was  called  attomingXf^  ^^  professing  to 

(a)  SeepueBT.  prtorbdomtefoAHvutiXf  Jlil«;  (uwoMaumiMKliiiuM 

(b)  FtaA.l.'\,\.'B.  «)™dinnfaoatgii<t«ii<<iit«riiiw6iit.<doiigjtiiwiniirtiifte. 
(ej  Co.  Lin.  M.  WriRhMSS.  [Po«ef«ionB  w^Ui  a  risbt  orjuiiidlDtiini  csd  oiil]r  be 
(d)  Madoi,  FonmL  An6t.  N°  31S,  aifl,  421.  taken  by  attornltie  or  iiiiiUmIiil  Io  become  tenant. 
\i)  Otib.  Ten.  1G.  u  [t  In  uauallr  ciilled:  vbraitlie  ' 
(/)  TbBB«medoctrtne«niJlheiBmedeDomIn»tlon      '-■■' ' ' — " '           '  " 

prevailed  In  Bretafmo— poxMrtoiK*  in  jwitiiMm 
nbiunfmo^iferajmrfAmfHtHMK,  funinprr  "" 


iunoniiUferanprrtenilti»«e,fuaiRpn'a(([nirwin«l       of  bl(  ancient  lord.1     D'AIseiltie,  Alibq.   CbHMtA 
ai><niitMi.  viloqai  taitjii:  cum  va»a3ta*,  tjwiio      Sril.optut  Dufreane,  1.819,  Sik 


A  ninth  method  of  forfeiture — that  by  insolvency — is  of  the  same  nature  as  that  by 
bankruptcy.  By  insolvency  is  here  meant  generally  the  inability  of  a  peiaon  to  satisfy 
the  demands  of  his  creditors.  As^gnees  are  appointed  either  t^-  tbe  Court  for  the 
Relief  of  Insolvent  Debtors  in  London,  or  by  a  judge  of  the  county  court,  to  be  the 
depositaries  of  the  estate  and  effects  of  the  insolvent,  and  his  whale  real  estate,  imme- 
diately on  such  appointment,  becomes  vested  in  them  without  an;  conveyance  in  tnist 
for  the  benefit  of  the  creditors.— K  BR  a. 

(48)  Masters  v.  Madison  County  Mutual  Insurance  Co.,  Barb.  Sup.  Ct  Rep.  I'N.  V.) 
624-629(1852).  Maydwell  v.  Maydwell,  9  Heiskell  (Tenn.)  571-577  (1872).  Adams  f. 
Rockingham  M.  F.  Ins.  Co.,  29  Me.  291-295  (1849).  Burbanlc  v.  Rockingham  M.  F.  Ins. 
Co..  24  N.  H.  550-558  (1852).  5  Manitoba  Rep,  (Ewart)  365-423  (1889).  Boone  on  Real 
Prop.  {  276  (1883). 
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become  the  tenant  of  the  new  lord:  whidi  doctrine  of  attornment  was  after- 
wards extended  to  all  lessees  for  life  or  years.  (49)  For  if  one  bought  an 
estate  with  any  lease  for  life  or  years  standing  out  thereon,  and  the  lessee  or 
tenant  refused  to  attorn  to  the  purchaser,  and  to  become  his  tenant,  the 
grant  or  contract  was  in  most  cases  void,  or  at  least  incompIete:(^)  which 
was  also  an  additional  clt^  upon  alienations. 

But  by  degrees  this  feodal  severity  is  worn  aS ;  and  experience  hath  shown 
that  property  best  answers  the  purposes  of  civil  life,  especially  in  commercial 
countries,  when  its  transfer  and  circulation  are  totally  tree  and  unrestrained. 
The  road  was  cleared  in  the  first  place  by  a  law  of  king  Henry  the  First, 
which  allowed  a  man  to  sell  and  dispose  of  lands  which  he  himself  bad  pur- 
chased; for  over  these  he  was  thought  to  have  a  more  extensive  power  Uian 
over  what  had  been  transmitted  to  him  in  a  course  of  descent  from 
his  ancestors;(A)  *a  doctrine  which  is  countenanced  by  the  feodal  [*289 
constitutions  themselves:((  )  but  he  was  not  allowed  to  sell  the  whole 
of  his  own  acquirements,  so  as  totally  to  disinherit  his  children,  any  more 
than  he  was  at  liberty  to  aliene  his  paternal  estate,  (y)  Afterwards  a  man 
seems  to  have  been  at  liberty  to  part  with  all  his  own  acquisitions,  if  he  had 
previously  purchased  to  him  and  his  assigns  by  name;  but,  if  his  assigns  were 
not  specifi(»l  in  the  purchase-deed,  he  was  not  empowered  to  aliene:(*)  and 
also  he  might  part  with  one-fourth  of  the  inheritance  of  his  ancestors  without 
the  consent  of  his  heir.(/)  By  the  great  charter  of  Henry  III.  ,(ffi)  no  sub- 
infeudation was  permitted  of  part  of  the  land,  unless  sufficient  was  left  to 
answer  the  services  due  to  the  superior  lord,  which  sufficiency  was  probably 
interpreted  to  be  one-half  or  moiety  of  the  land.(M)  But  these  restrictions 
were  in  general  removed  by  the  statute  of  quia  empiores,{o)  whereby  all 
persons,  except  the  ting's  tenants  in  capile,  were  left  at  libwty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion. (/)  And  even  these  ten- 
ants in  captte  were  by  the  statute  i  Edw.  HI.  c.  12,  permitted  to  aliene,  on 
paying  a  fine  to  the  king.(^)  By  the  temporary  statutes  7  Hen.  VII.  c,  3. 
and  3  Hen.  VIII.  c.  4,  all  persons  attending  the  king  in  his  wars  were 
allowed  to  aliene  their  lands  without  license,  and  were  relieved  from  other 
feodal  burdens.  And,  lastly,  these  very  fines  for  alienations  were,  in  all 
cases  of  freehold  tenure,  entirely  abolished  by  the  statute  12  Car.  II.  c.  24. 
As  to  the  power  of  charging  lands  with  the  debts  of  the  owner,  this  was 
introduced  so  early  as  stat.  Westm.  2,  whichC^-)  subjected  a  moiety  of  tht 
tenant's  lands  to  executions,  for  debts  recovered  by  law:  as  the  whale  of 
them  was  likewise  subjected  to  be  pawned  in  a  statute  merchant  by  the 
statute  de  mercalaribus,  made  the  same  year,  and  in  a  statute  staple  by  statute 
27  Edw.  III.  c.  9,  and  in  other  similar  recognizances  by  statute 
*23  Hen.  VIII.  c,  6.  And  now,  the  whole  of  them  is  not  only  [*290 
subject  to  be  pawned  for  the  debts  of  the  owner,  but  likewise  to  h« 
absolutely  sdd  for  the  benefit  of  trade  and  commerce  by  the  several  statutes 
of  t»nkruptc>'.     The  restraint  of  devising  lands  by  will,  except  in  some 

('Tl  LItt.  )  591,  maj  ImwfuUy  do  It :  bnt  heraQnolallmetheirhole, 

<A)  Em^Aona  vtl  actpittUiimei  toot  del  cut  magti  becaUMi  he  mDDOt  dlalnherlt  hii  aon   sod   heiT.] 

r^if     Ttnam  axU^  quam  et  parriUa  dtdenmi,  non  GlAnvlt.  f.  7,  c  1. 

mO'tt  eHra  manaltonem  mam.    (He  inajr  tIts  fall  (t|  Mlrr,  c.  1,  jS.    Tbla  is  rIso  borromd  ftom  tb* 

nm'tuM*  or  sconMLlona  lo  wfanciHwyer  be  pleues;  leodaJ  liw.    Fhid.  1.1,1.  4». 

h"t  the  lanl  which  <1e*cenderi  (o  him  he  cuinot  (0  Mlrr.  IMd. 

■Ilpne  flom  blB  Wndred,]    LI.  Hen.  I.  c.  TO.  im)  9  Hen.  III.  c.  W. 

(O  Frud.  I  2.  (.  M.  (n)  Dslrymple  of  Peuda,  SG. 

•  S'l  a  ouwhon  taWum  Aafttin*  ii,  qui  parUm  Krre  io)  18  Edw,  I.  c.  1. 

lasr  donare  ailuera.  tunc  qaidem  )iiK  ei  iket:  led  non  (p)  See  page*  72.  91. 

toftin  qiiatvm.q'aia  non  poleit  flUum  (uum  luercdem  Ol)  2  Inst.  97, 

exhimdare.    [If  he.  who  wifhe-  to  (Itc  a  part  of  hli  (r)  1!  Edw.  I.  c.  11 
Und,  ha*  only  whM  he  hu  acquired  bimseli,  be 


(49)  Thomas  v.  BlackemOTC,  5  Yei^er  (Tran.)  I[3-136  (1833). 
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places  by  particular  custom,  lasted  longer;  tliat  not  being  totally  removed 
till  the  abolition  of  the  military  tenures.  The  doctrine  of  allcrmments  con- 
tinued still  later  than  any  of  the  rest,  and  became  extremely  troublesome, 
though  mauy  methods  were  invented  to  evade  them;  till  at  last  they  were 
made  no  longer  necessary  to  complete  the  grant  or  conveyance,  by  statute 
4  &  5  Anne,  c.  i6;(5o)  nor  shall,  by  statute  ii  Geo,  II.  c.  19,  the  attorn- 
ment of  any  tenant  afiect  the  possession  of  any  lands,  unless  made  with 
consent  of  the  landlord,  or  to  a  mortgagee  after  Uie  mortgage  is  forfeited^  or 
by  direction  of  a  court  of  justice.  (51) 

In  examining  the  nature  of  alienation,  let  us  first  inquire,  briefly,  wko  may 
aliene,  and  to  whom;  and  then,  more  largely,  how  a  man  may  aliene,  or  the 
several  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom:  or,  in  other  words,  who  is  capable  of 
conveying  and  who  of  purchasing.  And  herein  we  must  consider  rather  the 
incapacity,  than  capacity,  of  the  several  parties:  for  all  persons  in  possession 
are  prima  facie  capable  both  of  conveying  and  purchasing,  unless  the  law 
has  laid  them  under  any  particular  dis3bilities.(53)     But,  if  a  man  has  only 

(50J  Thomas  II.  Blackemore,  5  Yerger  (Tenn.)  1 13-136  (1833). 

(51 )  Ab  attornment  at  the  common  law  was  an  agreement  of  the  tenant  to  the  graiit  of 
the  seigniory  or  of  a  rent,  or  of  the  donee  in  tail,  or  tenant  for  life  or  years,  to  a  grant  of 
reversion  or  remainder  made  to  another,  Co.  LitL  309.  a.  And  the  attornment  was 
necessary  to  the  perfection  of  the  giant  However,  the  necessity  of  attornments  was  ia 
some  measure  avoided  by  the  statute  of  uses,  as  by  that  statute  the  possession  was  imme- 
diately executed  to  the  u.<ie,  (i  Term  R.  384,  386,)  and  by  the  statute  of  wills,  by  which 
the  legal  estate  is  immediately  vested  in  the  devisee.  Yet  attornment  oontinued  after 
this  to  be  necessary  in  many  cases,  but  both  the  necessity  and  efficacy  of  attornments 
have  been  almost  totally  taken  away  by  the  statute  4  &  5  Anne,  c.  16,  \\  9,  10,  and  11 
Geo.  II.  c.  19,  {  II.  The  first  statute  having  made  attornment  unnecessary,  and  the 
other  having  made  it  inoperative,  it  is  now  held  not  to  be  necessary  either  to  aver  it  in 
a  decUratJOQ  in  covenant,  or  plead  it  in  an  avowry  or  other  pleading  whatever.  Doug. 
383,  Mosa  V.  Gallimore.  See  Mr.  Serjt  Williams's  note,  i  Saund.  334,  b.,  n.  4.  Under 
.  the  proviso  tn  the  first  act,  any  notice  to  the  tenant  of  his  original  landlord  having  parted 
with  bis  interest  is  sufficient;  and  therefore  the  tenant's  knowledge  of  the  title  of  i^stuy 
que  trust  [The  one  who  benefits  by  the  trust]  as  purchaser  has  been  held  sufficient  notice 
to  entitle  bis  trustees  to  maintain  an  action  of  assumpsit  for  use  and  occupation  as  grantees 
of  the  reversion  against  the  tenant,  who  had  improperly  paid  over  his  rent  to  a  vendor 
after  such  knowledge.  16  Bast,  99.  Although  the  first-mentioned  act  renders  an  ettoni- 
ment  unnecessary,  yet  it  is  still  useful  for  a  purchaser  to  obtain  it,  because  after  an 
attornment  he  would  not  in  any  action  a^nst  the  tenant  be  compelled  to  adduce  full 
evidence  of  his  title,  (Peake's  Law  of  Evid.  266.  367,)  though  the  tenant  would  still  be 
at  liberty  to  show  that  he  had  attorned  by  mistake.  6  Taunt.  303.— Chittv,  See  also 
Hogsett  V.  Ellis,  17  Mich.  (Jennison)  351-364(1868). 

(5a)  But  it  is  a  rule  of  law  that  no  person  can  vest  an  estate  in  another  against  his  will; 
and  consequently,  if  a  grantee,  lessee,  or  devisee  refuses  the  estate  intended  to  be  verted 
in  him.  the  grant,  lease,  or  devise  will  be  void.  Thompson  v.  Leech,  3  Vent.  1^.  An 
estate  granted  or  devised  to  a  person  for  his  own  benefit  is  seldom  disclaimed;  but  it  often 
happens  that  persons  who  are  made  grantees  or  devisees  in  trust  for  others  decline  to  act, 
in  which  case  they  mnv  disclaim  by  deed.  See  Nicolson  v.  Wordsworth,  3  Swanst.  37J. 
Townson  v.  Tickell.  3  B.  &  A.  31,  Smith  v.  Smith,  6  B.  &  C.  iia.  Begbie  v.  Croc^, 
J  Bing.  N.  C.  70. — Coleridge. 

The  doctrine  maintained  by  the  masterly  argument  of  justice  Ventris  in  Thompson  v. 
Leach.  (3  Vent.  301,)  and  eventually  estab1ish«l  by  the  decision  of  that  case  in  the  house 
of  lords,  is,  that  a  common-taw  conveyance  put  into  the  hands  of  an  agent  for  transmis- 
sion to  the  grantee  takes  effect  the  instant  it  is  parted  with,  and  vests  the  title,  though 
the  grantee  be  ignorant  of  the  transaction;  and  that  the  rejection  of  such  a  grant  has  the 
effect  of  revesting  the  tiUe  in  the  grantor,  it  would  seem,  by  a  species  of  remitter.  It  has 
been  held,  therefore,  that  whenever  the  conveyance  in  such  a  case  is  in  trust,  and  the 
grantee  refuses  to  accept,  equity,  which  always  protects,  where  it  can  without  disturbing 
_  ,___,  _._^.   ,,__  . ._  _J , ;  f^, 


a  legal  right,  the  interests  of  a  cestuy  que  trust  from  the  acts  of  the  trustee,  wilt  support 
the  trust  as  sufficiently  created,  and  appoint  a  trustee  in  the  place  of  him  who  has 
refused  to  accept.  Read  v.  Robinson,  6  Watts  &  Serg.  339.  Where  the  grantee  does 
accept,  his  title  relates  back  to  the  eicecution  of  the  deed,  and  in  every  case,  whether  the 
transfer  is  to  the  grantee  beneficially  or  in  trust,  his  acceptance  will  be  presumed  until 
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in  him  the  right  of  either  possession  or  property,  he  cannot  convey  it  to  any 
other,  lest  pretended  titles  might  be  granted  to  great  men,  whereby  justice 
might  be  trodden  down  and  the  weak  oppressed,(j)(53)  Yet  reversions  and 
vested  remainders  may  be  granted;  because  the  possession  of  the  particular 
tenant  is  the  possession  of  him  in  reversion  or  remainder;  but  contingencies, 
and  mere  possibilHies,  though  they  may  tie  released,  or  devised  by  will,  (54) 

(•)  Co.  Un.  214. 

the  contrary  appear.  Wilt  v.  Franklin,  I  Binn.  503. — Sharswood.  Sanderson  v.  Jones, 
6  Fla.  430-447(1855). 

(53)  It  is  a  very  ancient  mle  of  law  that  rights  not  reduced  into  posseMion  should  not 
be  assignable  to  a  stranger,  on  the  ground  that  such  alienation  tenaed  to  increaae  main- 
tenance and  litigation,  and  afforded  means  to  powerful  men  to  purchase  ligbts  of  action 
and  oppress  others.  Co.  Litt  ai4,  265,  a.,  n.  i,  331,  b.,  n.  i.  Our  ancestors  nere  so 
anxious  to  prevent  alienation  of  choses  or  rights  in  action,  that  ve  find  it  enacted  by  the 
32  Hen.  VIII.  c.  9  (which,  it  is  said,  was  in  sfBrmance  of  the  common  law,  Plowd.  S8) 
that  no  person  should  buy  or  sell,  or  by  any  means  obtain  any  right  or  title  to,  anv 
manors,  lands,  tenements,  or  hereditaments,  unless  the  person  conttactiug  to  sell,  or  hu 
ancestor,  or  they  by  whom  he  or  they  claim  the  same,  had  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder  thereof,  for  the  space  of  one  year  before  the  con- 
tract; and  this  statute  was  adjudged  to  extend  to  the  assignment  of  a  copyhold  estate  (4 
Co.  26,  a.)  and  of  a  chattel  interest,  or  a  lease  for  years  of  land  whereof  the  grantor  waa 
not  in  posseanon.  Plowd.  88.  At  what  time  this  doctrine,  which  it  is  said  had  relation 
originuly  only  lo  landed  estates,  (z  Woodd.  3S8,)  was  fiist  adjudged  to  be  equally  appli- 
cable to  the  assigtuuent  of  a  mere  personal  chattel  not  in  possession,  it  is  not  easy  to 
decide:  it  seems,  however,  to  have  been  so  eetUed  at  a  very  early  period  of  our  hiBlory, 
as  the  works  of  onr  oldest  text-writeis,  and  the  reports,  contain  numberless  observations 
and  cases  on  the  subject  Lord  Coke  says  (Co.  LitL  914,  a  ;  see  also  z  Bos.  &  Pnl,  541) 
that  it  is  one  of  the  maxims  of  the  common  law  that  no  right  of  action  can  be  trans- 
ferred, "  because,  under  color  thereof,  pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down  and  the  weak  oppressed,  which  the  common  law 
forbiddeth."'— ChiTty.  See  also  McMahon  !>.  Bowe,  114  Mass.  140-144  {1873).  Newell 
on  Ejectment,  447  (1892). 

But  now,  by  statute  8  &  9  Vict  c.  106,  contingent,  executory,  and  future  interests  and 
possibilities,  coupled  with  an  interest  in  any  tenements  or  hereditaments  of  any  tenure, 
whether  the  object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  or  be  not 
ascertained,  ana  rights  of  entry,  wbetlier  vested  or  contingent,  may  be  disposed  of  by 
deed;  and,  by  statute  t  Vict  c  36,  estates  contingent  as  to  the  person,  and  rights  of 
action  and  entry,  which  before  were  not  devisable,  may  now  pass  by  will. — Kbkr. 

The  ancient  policy,  which  prohibited  the  sale  of  pretended  titles,  and  held  the  convey- 
ance to  a  third  person  of  lands  held  adTersely  at  Uie  time  to  be  an  act  of  maintenance, 
was  founded  npon  a  state  of  society  which  does  not  exist  in  this"  country.  A  right  of 
tntry  was  not  asdgnable  at  common  law,  because,  said  lord  Coke.  "  under  color  thereof, 
pretended  titles  might  be  granted  to  great  men,  whereby  right  might  be  trodden  down 
and  the  weak  oppressed."  The  repeated  statutes  which  were  passed  in  the  reigns  of 
Edward  1.  and  Edward  HI.  against  champerty  and  maintenance  arose  from  the  embar^ 
rassments  which  attended  the  administration  of  justice  in  those  turbulent  times,  from 
dangerous  influence  and  oppression  of  men  in  power. 

The  doctrine  that  a  conveyance  b^  a  party  out  of  possession  and  with  sn  adtVTse  pos- 
session against  him  is  void,  prevails  equally  in  Connecticut,  Massachusetts,  Vermont, 
Maryland,  Virginia,  North  Carolina,  Tennessee,  Kentucky,  Mississippi,  Alabama, 
Indiana,  and  probably  in  most  of  the  other  States.  Jn  some  States— such  as  New  Hamp- 
shire, Pennsylvania,  Ohio,  Illinois,  Missouri,  and  Louisiana — the  doctrine  doe*  not 
exist;  and  a  conveyance  by  a  disseisee  would  seem  to  be  ^ood,  and  pass  to  the  third 
person  all  his  right  of  possession  and  of  property,  whatever  it  might  be.  4  Kent  Com. 
457.— Sharswood. 

(54)  It  is  now  well  established,  as  a  general  rule,  that  possibilities  (not  meaning  thereby 
mere  hopes  of  succession,  Carleton  v.  Leighton,  3  Meriv.  671.  Jones  v.  Roe,  3  T.  R.  93, 
96)  are  devisable;  for  a  disposition  of  equitable  interests  in  land,  though  not  good  at  law, 
may  be  sustained  in  equity.  Perry  v.  Phelips,  i  Ves.  Jr.  154.  Seawen  v.  Blnnt,  7  Vea. 
300.  Moor  V.  Hawkins,  i  Eden,  343.  But  the  generality  of  the  doctrine  that  tfiwyeqtiit- 
able  interest  is  devisable  requires  at  least  one  exception:  the  devisee  of  a  copyhold  must 
be  considered  as  having  an  equitable  interest  therein ;  but  it  has  been  decided  that  he 
cannot  devise  the  some  before  he  has  been  admitted.  Wainwright  v.  Elwell,  i  Mad.  627. 
So,  under  a  devise  to  two  persons,  or  to  the  survivor  of  them,  and  the  estate  to  be  dis- 
posed of  by  the  survivor  by  vrill,  as  he  should  think  fit,  it  was  held  that  the  devisees  took 
fW  tenants  in  ponimon  for  life,  with  a  contingent  remainder  in  fee  to  the  survivor,  btft 
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or  may  pass  to  the  heir  or  executor,  yet  cannot  (it  hath  been  said)  be  assigned 
to  a  stranger,  unless  coupled  with  some  present  interest  (/)(55) 

Persons  attainted  of  treason,  felony,  and  pramunire  are  incapable  of  con- 
veying,(56)  from  the  time  of  the  offence  committed,  provided  attainder 
followsi(K)  for  such  conveyance  by  them  may  tend  to  defeat  the  king 
♦291]  of  his  forfeiture,  or  the  *lord  of  his  escheat.  But  they  may  purchase 
for  the  benefit  of  the  crown,  or  the  lord  of  the  fee,  though  they  are 
disabled  to  kold;  the  lands  so  purchased,  if  after  attainder,  being  subject  to 
immediate  forfeiture;  if  before,  to  escheat  as  well  as  forfeiture,  according  to 
the  nature  of  the  crime.(a')  So  also  corporations,  religious  or  others,  may 
purchase  lands;  yet,  unless  they  have  a  license  to  hold  in  mortmain,  they 
cannot  retain  such  piuchase,  but  it  shall  be  forfeited  to  the  lord  of  the  fee. 

Idiots  and  persons  of  non-sane  memory,  infants  and  persons  under  duress, 
are  not  totally  disabled  either  to  convey  or  purchase,  but  sub  modo  only.Cs?) 
For  their  conveyances  and  purchases  are  voidaUe,  but  not  actually  void.CsS) 
The  king  indeed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  acts.(jr) 

(0  BhepHnl'9Toucb>tone,2IB,2».  S2I.    U  tlod.  (w)  HM.  2. 

15-1.    1  P.  Wma  S71.    Sin.  V&.  (i)  CO.  UH.  MT. 

(ul  Co.  UtL  42. 

that  such  contingent  renaiader  was  not  devisable  by  a  will  made  by  one  of  the  tenants 
'n  the  lifetime  of  both.     Doe  v.  Tomkinson,  2  Man,  &  Sel.  170.— CaiTTY. 


(55)  Mr  Bitso  remarks  that,  independently  of  thus  confounding  contingenci 
mere  possibilities,  as  if  they  were  in  pari  ratione  [The  same  reason,  t.  ^.,  nuder  the  aBme 
rule].— which  they  certainly  are  not, — there  is  here  a  gjreat  mistake;  first,  in  describing 
mere  possibilities  to  be  such  as  may  be  released  or  devised  by  will,  etc.;  and,  secondly, 
in  supposjiig  devisable  possibilities  to  be  incapable  of  being  assigned  to  a  stranger.  For, 
in  the  first  place,  there  is  this  wide  difference  between  contingencies  (which  import  a 
present  interest  of  which  the   future  enjoyment  is  contingent)  and  mere  poBsibilities, 


(which  Import  no  snch  present  interest.)  namelv,  that  the  former  may  be  released  in 
tain  cases,  and  are  generally  descendible  and  devisable,  but  not  so  Qie  latter.    Snppose, 
for  instance,  lands  are  limited  (by  executory  deviaeej  to  A.  in  fee,  but  if  A.  sboitla  die 


before  the  ^e  of  twenty^one,  then  to  C.  in  fee:  this  is  a  kind  of  possibility  or  contio- 

S:ncy  which  may  be  released  or  devised,  or  may  pass  to  the  heir  or  executor,  because 
■ere  is  a  present  interest,  although  the  enjojmient  of  it  is  future  and  contingent.  But 
where  there  is  no  such  present  interest,  as  the  hope  of  sncceasion  which  the  heir  has 
from  bis  ancestor  in  general,  this,  being  but  a  mere  or  naked  posnbility,  cannot  be  re- 
1 J  , —  J-..: — 1  _i_     Feanje,  366. 


agreement  or  contract,  which  the  court  considers  as  the  engagement  of  the  o 

fer  and  make  good  a  right  and  interest  to  the  other.  As  where  A.,  possessed  of  a  term 
of  1000  years,  devised  it  to  B.  for  50  years,  if  she  should  so  long  /I't^,  and  after  her  decease 
to  C,  and  died;  and  afterwards  C,  assigned  to  D.;  now.  this  was  a  good  assignment, 
although  the  assignment  of  a  possibility  to  a  stranger.  The  same  point  was  determined, 
in  the  case  of  Theobald  v.  Dn&y  in  the  house  of  lords,  March,  1729-30.    Ritto,  Introd. 

48.  — SH  ARSWOOD. 

(56)  Sftep.  Touch.  56. 

(57)  [Under  certain  conditions.]  TheLawof  Sates(Newmark.)  {  46.  Odnm  V.  Riddick, 
lod  N.  C.  515-51'  (1889).     Gerling  v.  Ins.  Co.,  wW.  Vs.  689  (1895). 

(58)  Deeds  of  insane  persons  and  probably  habitual  drunkards  and  like  persons  while 
under  guardianship  on  account  of  their  mental  disability,  are  absolutely  void.  What 
degree  of  mental  disability  is  sufficient  to  deprive  a  person  of  the  power  to  make  a  valid 
conveyance  of  real  estate  is  often  a  question  of  great  difficulty,  but  it  seems  that  any  im- 
pairment of  the  faculties  short  of  a  complete  inability  to  understand  the  nature  of  the  act 
will  not  render  a  deed  of  conveyance  void  on  the  ground  of  mental  disability.  Newell  on 
Ejectment,  446  (  iSqi).     The  right  to  avoid  it  is  a  personal  right  which  can  only  ' 


upon  the  party  who  is  of  sound  mind.  Caldwell  v.  Ruddy,  i  Idaho,  6-I1  (1893).  See 
alTO  Greenleafs  Cruise  on  Real  Prop.  863,  n.  (1856}.  Si  or  v  on  Bills  of  Exchange,  116.  { 
106  (i860).     Stolon  Prom.  Notes  (7  ed.)  119,  i  101  '1878).     Williams  on  Real  Prop.  66 


;ised  by  an  insane  person  or  his  guardian  or  representatives.     The  contract  is  binding 

^he  par*---'--  "  -' '   -''      "-"--'"   -  '--"-    -  »a-.--    ^  --  ._«__,      „._ 

Story  o 
Waifs  Fraud.  Convey.  561,  S  416(1834).  Allis  v.  Billings,  47  Mass,  415'.  417 
(i8u).  Merriman  v.  Munson,  134  Pa.  114-117  (1890).  Campbell  t/.  Kuhn,  45  Mich  513- 
317  (iSSat.    Allen  v.  Berryhill,  17  Iowa,  534-544  (1869).    Carrier  r.  Sears,  86  Mass.  336- 

337(1863). 
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But  it  hath  been,  said  that  a  non  compos  himself,  though  he  be  afterwards 
brought  to  a  right  mind,  shall  not  be  permitted  to  allege  his  own  insanity  in 
order  to  avoid  such  grant:  for  that  no  man  shall  be  allowed  to  stultify  him- 
self, or  plead  his  own  disability.  The  progress  of  this  notion  is  somewhat 
curious.  In  the  time  of  Edward  I.,  non  compos  was  a  sufficient  plea  to  avoid 
a  man's  own  bond:(^)  and  there  is  a  writ  in  the  regtster(7)  for  the  alienor 
himself  to  recover  lands  aliened  by  him  during  his  insanity;  dum  fuii  non 
compos  mentis  sua,  ut  dicit,  e/c.^^g)  But  under  Edward  III.  a  scruple  began 
to  arise,  whether  a  man  should  be  permitted  to  blemish  himself  by  pleading 
his  own  insanity: (a) (60)  and,  afterwards,  a  defendant  in  assize  having 
pleaded  a  release  by  the  plaintiff  since  the  last  continuance,  to  which  the 
plaintiff  replied  {ore  tenus,{fii)  as  the  manner  then  was)  that  he  was  out  of 
his  mind  when  he  gave  it,  the  court  adjourned  the  assize;  doubting  whether, 
as  the  plaintiff  was  sane  both  then  and  at  the  commencement  of  3ie  suit,  he 
should  be  permitted  to  plead  an  intermediate  deprivation  of  reason;  and  the 
question  was  aslced  how  he  came  to  remember  the  release,  if  out  of 
his  senses  when  he  gave  it.(^)  Under  Henry  VI.,  this  way  of  *reas-  [*292 
oning  (that  a  man  shall  not  be  allowed  to  disable  himself  by  pleading 
his  own  incapacity,  because  he  cannot  know  what  he  did  under  such  a  situa- 
tion) was  seriously  adopted  by  the  judges  in  argument;(f)  upon  a  question, 
whether  the  heir  was  barred  of  his  right  of  entry  by  the  feoffment  of  his 
insane  ancestor.(62)  And  from  these  loose  authorities,  which  Fitzherbert 
does  not  scruple  to  reject  as  being  contrary  to  reason, (</)  the  maxim  that  a 
man  shall  not  stultify  himself  has  been  handed  down  as  settled  law:(f)  though 
later  opinions,  feeling  the  inconvenience  of  the  rule,  have  in  many  points 
endeavored  to  restrain  it.(/)(63)  And,  clearly,  the  next  heir,  or  other  person 
interested,  may.  after  the  death  of  the  idiot  or  non  compos,  take  advantage  of 
his  incapacity  and  avoid  the  grant. (^)(64)    And  so  too,  if  he  purchases  under 

{y)  Button,  e.  2S.  fol.  W.  (e)  SI  Em.  VI.  12. 

(11P01.21S.    amalwijfflnonind.  .SC«(VA.!SBdw.L  id)P.N.  B.atL 
(preflied  to  M«yn»iil-i  Ynr-Dook,  Ed«.  11)  Ibl.  SS.  '  ' 

ia)  5  Edw.  til.  m 

(b)  35  Ants.  pi.  10.  |(r)  I'eruiii 

(59)  [Wbile  be  was  of  unsound  mind,  as  he  says.] 

('oi  Newland  on  Contracla,  16. 

(61)  [By  word  of  mouth.] 

(6t)  Mitchell  V.  Kingmau,  j  Pick.  (Mass.)  431-433  (1 
399-430  (1870).  Lang  V.  Whidden,  a  N.  H.  435-439  (18 
H.  354-355  (■879)-  ,  .      ,  ,     .    „ 

(63)  Thi-i  doctrine  does  not  seem  to  prevail  m  our  ecclcaastical  courts;  for  in  Turner  v. 
Mevers.  i  Haxg.  414,  lord  Stowell  annulled  a  marriage  by  reason  of  insanity  of  the  hus- 
band, the  husEand  himself  being  the  promovent  in  the  suit:  and  his  lordship  says  ex- 
presBly,  "It  is,  I  conceive,  perfectlj[  clear  in  law  that  a  party  may  come  forward  to  main- 
tain his  own  past  incapacity."  This  case  is  entitled  to  the  more  consideration  because 
the  suit  had  been  first  instituted  by  Tnmer'a  father,  probably  with  a  view  to  this  very 
objection,  and  lord  Stowell  then  dismissed  it. 

Andthestudent  will  understand  the  rule  even  in  onrcommon-law  courts  to  be  restrained 
to  the  party's  specially  pleading  his  own  insanity  on  the  record;  because  1  imagine  it  to 
be  quite  clear  tnat  any  one  may  show  himself  in  evidence  to  have  been  in  anch  a  state  at 
the  time  of  an  act  done  as  that  the  act  itself  is  void.  As  if  A.,  ■  lunatic,  seals  a  bond 
and  is  sued  itpon  it,  when  he  recovers  his  intellect  he  may  plead  that  it  b  not  hia  bond, 
and  show  hi<i  incapacity  at  the  time  of  sealing  it. — COLsminGE. 

The  party  himself  may  act  up  as  a  defence  and  in  avoidance  of  his  contract  that  he 
was  non  compos  mentis  [Not  of  sound  mind]  when  it  was  allwed  to  have  been  made. 
The  principle  advanced  by  Littleton  and  Coke  Chat  a  man  ahall  not  be  heard  to  stultify 
himself  has  been  properly  exploded,  as  being  manifestly  absurd  and  against  natur^ 
justice.  4  Kent  Com.  451.— Sbarswood.  See  also  t  Story  on  Contracts,  5  ed.  73. 
Long  on  Sales  (Rand's  ed.)  14.  i  Parson's  on  Contracts,  384.  Barrett  V.  Buxton,  1 
Aiken  (Vt.)  167-169  (1S36).  Pearl  i'.  McDowell,  3  Marsh.  (Ky.)  659  (1830).  Owing's 
case,  I  Bland.  (Md.)  370-377  ('835). 

(64)  I  Story  on  Contracts,  5  ed.  73. 
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this  disability,  and  does  not  afterwards,  upon  recovering  bis  senses,  agree  to 
the  purchase,  his  heir  may  either  waive  or  accept  the  estate  at  his  option.(A) 
In  like  manner  an  infant  may  waive  such  purchase  or  conveyance  when  he 
comes  to  full  age;  or,  if  he  does  not  actually  agree  to  it,  his  heirs  may  waive 
it  after  him.(i)  Persons  also,  who  purchase  or  convey  under  duress,  may 
affirm  or  avoid  such  transaction  whene\-er  the  duress  is  ceased.  (J  )(6$)  For 
all  these  are  under  the  protection  of  the  law;  which  will  not  suffer  them  to 
be  imposed  upon  through  the  imbecility  of  their  present  condition;  so  that 
their  acts  are  only  binding  in  case  they  be  afterwards  agreed  to,  when  such 
imbecility  ceases.  Yet  flie  guardians  or  committees  of  a  lunatic,  by  the 
statute  of  II  Geo.  III.  c,  20,  are  empowered  to  renew  in  his  right,  under 
the  directions  of  the  court  of  chancery,  any  lease  for  lives  or  years,  and 
apply  the  profits  of  such  renewal  for  the  benefit  of  such  lunatic,  his  heirs  or 
executors.  (66) 

The  case  of  a  feme-covert  is  somewhat  different.      She  may  purchase  an 

estate  without  the  consent  of  her  husband,  and  the  conveyance  is 
*293]     good  during  the  coverture,  till  he  avoids  *it  by  some  act  dedarii^ 

his  dissent.(*)  And,  though  he  does  nothing  to  avoid  it,  or  even 
if  he  actually  consents,  the  feme-covert  herself  may,  after  the  deatii  of  her 
husband,  waive  or  disagree  to  the  same,(67)  nay,  even  her  heirs  may  waive 

(f)  Ibid.  XkS  Cu.  Lttt  S. 

(65 )  Where  a  deed  has  been  prepared  in  pursuance  of  personal  instmctions  of  the  conver- 
ing  party,  yet  if  it  be  proved  that  such  party,  though  appearing  to  act  volnntarily,  waa  m 
fact  not  a  free  aj^nt,  but  so  enbdued  by  harshness  and  cruelty  that  the  deed  spoke  Ibe 
mind,  not  of  the  party  eiecuting,  but  of  another,  such  deed  cannot  in  equity  stand, 

though  it  may  be  difficult  to  make  out  a  case  of  legal  duress.     Peel  v. ,  16  Ves.Jr.  IJ9, 

citinj;  Lady  Strathmorc  v.  Bowes,  i  Ves.  Jr.  aa.  When  the  execution  of  a  deed  is  pre- 
vented or  compelled  by  force  or  artifice,  equity  will  g^ve  relief  (Middleton  v.  Hiddleton, 
I  Jac.  &  Walk.  96)  in  favor  of  a  volunteer,  and  even,  in  some  coses,  as  against  innocent 
parties,  (Mastaer  v.  Gillespie,  11  Vea.  639;)  for  it  would  be  almost  impossible  ever  to 
reacb  a  case  of  fraud,  if  third  persons  were  allowed  to  xtXxtu  gratuitous  benefits  whidi 
they  had  derived  from  the  fraud,  imposition,  or  undue  influence  practiced  by  othets. 
Hnguenin  v.  Bazeley,  14  Vea,  389.  Stillwell  i-.  Wilkins,  Jacob's  Rep.  a8a.  Still,  il 
would  be  pushing  this  principle  too  far  to  eitend  it  to  innocent  purchasers,  (Lloyd  v. 
Passingham,  Coop.  155:)  it  is  only  when  an  estate  has  been  obtained  by  a  third  person 
without  payment,  or  with  notice  of  fraud,  that  a  court  of  equity  will  take  it  from  him  to 
restore  it  to  the  party  who  has  been  defrauded  of  it,  (Mackreth  v.  Symmons,  15  Ve«. 
140;)  a  bon&  Me  purchaser,  for  valuable  consideration  and  without  notice,  will  not  be 
deprived  of  the  advant^e  which  bis  legal  title  gives  him.  Jerrard  v.  Saunders,  3  Ves.  Jr. 
457.— Chitty. 

Tiedeman  on  Real  Prop.  1  ed.  |  796  (iSgj). 

The  Supreme  Court  of  the  United  States  in  U.  S.  v.  Huckable,  16  Wall.  43a.  defines 
duress  which  will  be  a  good  defence  to  a  contract  to  be,  "  such  degree  of  constraint  or 
danger,  either  actually  inflicted  or  threatened  and  impending,  as  is  sufficient  in  severity 
or  apprehension,  to  overcome  the  mind  and  will  of  a  person  of  ordinary  firmness. " 

{66)  And  by  virtue  of  the  statute  of  3^  Geo.  II.  c.  31,  the  committee  of  a  Itmatic  may 
surrender  existing  leases  in  order  to  obtain  renewals  thereof,  to  the  same  uses,  and  liable 
to  the  same  trusts  and  conditions,  as  the  former  leases.  By  the  statute  of  43  Geo.  III.  c. 
75,  the  sale  or  mortgage  of  the  estates  of  lunatics  is  authorized  for  certain  pnrposes;  and 
it  is  enacted  that  committees  may  not  only  grant  leases  of  tenements  in  which  a  non 
compos  [A  person  not  soundj  has  an  absolute  estate,  but,  where  the  lunatic  has  a  limited 
estate  with  a  power  of  granting  leases  on  fines,  for  lives  or  years,  such  power  may  be  exe- 
cuted by  his  committee  under  the  direction  of  the  great  se^.  This  power  is  extended  to 
lauds  in  ancient  demesne  by  statute  59  Geo.  III.  c.  80,  and  the  power  of  selling  or  mort- 
gaging the  estates  of  lunatics,  given  by  the  statute  of  43  Geo.  III.  c.  75,  is  extended  by  the 
«  Geo.  IV.  c.  78,  and  may  be  exercised  for  any  such  purposes  as  the  lord  chancellor  shall 

Where  estates  are  vested  in  trustees  who  are  infants,  idiots,  lunatics,  or  trustees  of 
unsound  mind,  or  who  cannot  be  compelled  or  refuse  to  act,  the  conveyance  and  transfer 
of  such  estates  is  provided  for  by  the  statute  of  6  Geo.  IV.  c.  74,  which  consolidates  and 
amends  Che  previous  enactments  on  the  sutriect — Cbittv. 

(67)01iver  ei  al.  v.  Houdlet,  13  Mass.  (Tyng.)  237-9  {1816).  The  nde  laid  down  in 
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it  after  her,  if  she  dies  before  her  husband,  or  if  in  her  widowhood  she  does 
nothing  to  express  her  consent  or  agreement. (/)(6S)  But  the  amtvyanca  or 
other   contract  of  a  feme-covert  (except  by  some  matter  of  record),  is 

(0  Co.  UIL  s. 


carry  with  it  the  njjht  of  disposition  over  such  property.  Rich  v.  CockeU,^  Ves,  375! 
Fettiplace  v.  Gorges,  i  Vea.  Jr.  49,  Tappendeu  v.  Walsh,  i  Pbilltm.  352.  Grigby  v.  Cox, 
I  Vea.  Hen.  518.  Bell  v.  Hyde,  Free,  in  Cha.  330.  A  court  of  equity  has  no  power  to  set 
aside,  but  is  bound  to  give  effect  to,  a  ^sposition  made  by  &feme  covert  [Msmed  woman] 
of  property  settled  to  her  separate  use,  tliough  such  disposition  be  made  in  favor  of  her 
husband,  or  even  of  her  own  trustee;  aotwithatauding  it  may  be  plain  that  the  whote 
object  of  the  settlement  in  the  wife's  favor  may  be  counteracted  by  this  exercise  of 
her  power.  Pybns  v.  Smith,  i  Vea.  Jr.  194.  Parkes  v.  White,  11  Ves.  211,  aaa.  Jack- 
son V.  Hothouse,  2  Meriv.  487.  Nantes  v.  Comwk,  9  Ves.  189.  Sperling  v.  Roch- 
fort,  8  Ves,  175.  Sturgis  v,  Corp,  13  Ves.  190.  Glyn  V.  Baxter,  i  Younge  &  Jerv.  33a, 
Acton  V.  White,  i  Sim.  &  Stu.  432.  And  the  assent  of  trustees  to  whom  property  is 
given  for  the  separate  use  of  a  married  woman  is  not  necessary  to  enable  her  to  bind  that 
property  as  she  thinks  fit,  unless  such  assent  is  required  by  the  instrument  under  which 
slie  is  tenefidally  entitled  to  that  property.  Essex  v.  Atkins,  14  Ves.  547.  Brown  v. 
Like,  J4  Ves.  302.     Pybus  v.  Smith,  i  Ves.  Jr.  194. 

(68)  In  these  cases  she  is  examined  by  the  court,  and  her  assent,  without  the  compul- 
sion of  her  husband,  is  ascertained.  When  a  fine  or  recovery  of  the  wife  s  estate  is  had, 
she  may  j'oiu  her  husband  in  the  deed  to  declare  the  uses.  She  cannot  alone  declare 
them;  but  if  her  husband  alone  declares  them,  it  will  be  presumed  to  be  with  her  consent. 

StOTy,  J.,  in  Dnrant  v.  Richie,  8  Fed.  Cas.  119-131  (1825),  citing  Comyn.  Dig.  "  Baron 
&  Feme,"  G.  i.  2,  4.  Cruise,  Uses,  pp.  131,  133,  arts.  195,  196,  198.  i  Rop.  Hush.  & 
Wile,  53.     Sbep.  Touch,  p.  39. 

So,  as  Mr.  Sugden,  in  the  3d  chapter  of  his  Treatise  on  Powers,  adduces  numerous  au- 
thorities to  prove,  it  has  long  been  settled  that  a  married  woman  may  exercise  a  power 
over  land,  or,  in  other  words,  direct  a  conveyance  of  that  land,  whether  the  power  be 
appendant,  in  gross,  or  simply  collateisl.  and  as  well  whether  the  estate  be  copyhold  or 
freehold.  Doe  v.  Staple,  a  T.  R.  695;'  Tomlinson  v.  Dighton,  i  P.  Wms.  149.  Hearle  v. 
Greenbank,  3  Atk.  711.  Peacock  f.  Monk,  2  Ves.  Sen.  191.  Wright  f.  Englefield,  Ambl, 
473.  Driver  V.  Thompson,  4  Taunt  29^.  And  it  would  operate  palpable  injustice  if 
where  a  married  woman  held  property  in  trust  as  executrix,  or  en  autre  droit  [In  the 
right  of  another]  she  could  not  convey  and  dispose  of  the  same  as  the  duties  of  her  trust 
required.     Scammel  v.  Wilkinson,  2  ramt,  557.     Perkins,  ch.  i.  }  7. 

No  doubt  the  separate  estate  of  a  feme  covert  cannot  be  reached  as  if  ahe  were  afime 
SoU  [Single  woman],  without  some  charge  on  her  part,  either  express  or  to  be  implied. 
It  seems,  however,  to  be  settled,  notwithstanding  the  dislike  of  the  principle  which  has 
been  often  expressed,  (Jones  11.  Harris,  9  Ves.  497.  Nantes  f.  Corrock,  9  Ves.  189.  Heatley 
f,  Thomas,  15  Ves.  604.^  that  when  a  wife  joins  with  her  husband  in  a  security,  this  is 
an  (W^Hsrf  execution  of  her  power  to  charge  her  separate  property,  (Greatley  v.  Noble,  3 
Mad,  94.  Stuart  v.  Lord  Kirkwall,  3  Mad.  389.  Hulme  v.  Tennant,  1  Brown,  ao. 
Sperling  v.  Rochford,  8  Ves.  175;)  and  by  joining  in  a  sale  with  her  husband  by  fine,  a 
marripd  wrttTinn  mnv  rlearlv  come  under  obligations  affecting  her  separate  trust-estate. 
I,  314.     A  court  rat  equity  will  certainly  not  interfere  without 

„ jce,  for  the  purpose  of  giving  effect  to  the  improvident  engagement  of  a 

married  woman,  for  the  accommodation  (rf  her  husband;  but  where  it  appears  in  evi- 


dence that  she  was  a  free  agent,  and  undeiEtood  what  she  did,  when  she  engaged  her 
separate  property,  a  court  of  equity,  it  has  been  held,  is  bound  to  give  eff^  to  her  con- 
tract, (Essex  V.  Atkins,  14  Vea.  547;)  or,  rather,  perhaps,  it  may  he  more  correctly  put 
to  say,  that  although  a  feme  covert  cannot  by  the  equitable  possession  of  separate  pro- 
perty acquire  a  power  of  personal  contract,  yet  she  has  a  power  of  dispcsition  asincident 
to  property,  and  her  actual  disposition  will  bind  her.  Agnitar  v.  Aguilar,  ^  Mad.  418. 
The  distinction  between  the  mere  contract  or  general  engagement  of  a  married  woman 
and  an  appropriation  of  her  separate  estate  has  been  frequently  recognized.  Power  v. 
Bailey,  i  Ball.  &  Beat.  5a.  She  can  enter  into  no  contract  affecting  her  person:  the 
remedy  must  be  against  her  property.  Sockett  v.  Wray,  4  Brown,  485.  Francis  v.  Wid- 
ville,  I  Mad.  163. 

Where  her  husband  is  banished  for  life,  (Countess  of  Portland  v,  Prodgers,  a  Vein. 
104, )  or,  as  it  seems,  is  tiansported  beyond  the  seas,.  (Newsome  v.  Bowyer,  3  P.  Wms  38. 
Lean,  v  Schutz.  2  W,  Bla.  1198, )  or  is  an  alien  enemy,  (Deerly  f.  Dmdieas  of  Mazarine, 
I  Salk.  1 16:  and  see  Co.  Litt  132,  b.,  133,  a.,)  in  all  these  casesit  has  bees  held  that  it  is 
necessary  the  wife  should  be  considered  as  ^/eme  sale.—CBiTn.    At  common  law  ti/emt 
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absolutely  void,  and  aot  merely  voidable;(ffi)  and  therefore  cannot  be 
affirmed  or  made  good  by  any  subsequent  agreement. 

The  case  of  an  alien  bom  is  also  peculiar.  For  he  may  purchase  any 
thing;  but  after  purchase  be  can  hold  nothing(69)  except  a  lease  for  years 
of  a  house  for  convenience  of  merchandise,  in  case  he  be  an  alien  fnend;(7o) 
all  other  purchases  (when  found  by  an  inquest  of  office)  being  immediately 
forfeited  to  the  crawn.(«)(7i) 

(n)  PbtUdi,  1 154.    1  ad.  12a  (n)  Co.  Utt.  2. 

covert  could  not  convey  ber  interests  in  lands  by  deed  at  all  Still  a  method  of  convey- 
ance was  iDvented  tbrough  the  aid  of  the  courts  of  law  by  which,  with  the  concurrence 
of  tier  husband,  she  was  enabled  to  alien  her  lauds.  Thej  might  join  in  levying  a  fine 
or  aufferine  a  common  recovery.  So  copyhold  lands  held  in  rigbt  of  the  wife  might  be 
disposed  of  by  the  husbaud  and  wife  joining  in  a  surrender.  In  some  localities,  by  a  par- 
ticular custom,  the  wife's  interest:  in  lands  might  be  aliened  by  the  husband  and  wife  join- 
ing in  a  deed  of  bargain  and  sale.  But  by  no  custom  was  the  concurrence  of  the  hu^and 
ever  dispensed  with.     Albany  Fire  Ins.  Co.  v.  Bay.  4  Comstock  (N.  Y.)  30(1850). 

It  has  been  beld,  however,  wherever  the  wife  has  a  separate  estate  secured  to  her  by  a 
deed  of  trust  ahe  can  exercise  no  power  over  the  estate  except  what  is  clearly  given  toner 
by  the  deed.  The  Methodist  Episcopal  Church  c.  Joques,  3  Johns.  Ch.  Rep  108.  Lan- 
caster f.  Dolan,  I  Rawle,  331. — Sharswood. 

I  Parsons  on  Contracts,  8  ed.  389.  Forbes  v.  Sweesy,  8  Neb.  (Brown)  510-6  (1879). 
Cox  V.  Wood,  aolnd.  54-56  ('863).  The  provisions  of  the  common  law  concerning  the 
property  rights  of  married  women  have  undergone  numerous  and  radical  changea.  Doth 
in  the  United  States  and  in  England.  The  general  trend  of  the  legislation  wtiich  has 
effected  these  changes  is  to  extend  the  rights  of  acquintion,  enjoyment  and  alienation  of 
the  wife's  estate,  and  to  enlarge  her  powers  to  trade  and  exercise  a  profesuon.  For 
the  modem  doctrine  in  the  United  States  of  the  right  of  a  married  woman  to  contract, 
and  her  liability  on  her  contracts,  see  Cord's  Uar.  Worn. 

(69)  "  If,"  says  lord  Coke,  (Co.  Litt  3,  a.  b,.  Com.  Dig.  Aliens,  C  3,  see  the  reasons, 
Bac.  Abr.  Aliens,  C.,1  "  an  alien  ^Hr£il(Mf  houses,  lands,  tenements,  or  hereditaments,  to 
hiui  and  his  heirs,  albeit  he  can  havenoheira,  yet  he  is  of  capacity  to^ait^a  fee-simple,  bnt 
not  to  hold;  for  upon  office  found— that  is,  upon  the  inquest  of  a  proper  jury— the  king 
shall  have  it  by  his  prerogative  of  whomsoever  the  land  is  holden;  and  so  it  is  if  the  alien 
doth  purchase  lana  and  die,  the  law  doth  cast  the  freehold  and  inheritance  upon  the 
king."  And  if  an  alien  purchase  to  him  and  the  heirs  of  his  body,  he  is  tenant  in  tail; 
and  if  he  suffer  a  recovery,  and  afterwards  an  office  is  found,  the  recovery  is  good  to  bar 
the  remainder,  (g  Co.  141.  s  Roll.  331.  ^  Leon.  84-  Com.  Dig.  Aliens,  C.  a;)  but  the 
estate  purchased  by  an  alien  does  not  vest  in  the  king  till  office  found,  until  which  the 
alien  is  seised  ana  may  sustain  actions  for  injuries  to  the  property.  5  Co.  5a,  b.  I 
Leonard,  47.     4  Leon.  81.     Com.  Dig.  Aliens,  C.  4.     But  though  an  alien  may  take  real 

rrty  hv  purchase,  yet  he  cannot  take  by  descent,  by  dower,  or  by  the  cnrtesv  of  Bng- 
whicn  are  the  acta  of  the  law;  for  the  act  of  law,  says  Sir  Edward  Coke,  (7  Co.  3j, 
Com.  Dig.  Aliens.  C.  i.  Bac.  Abr.  Aliens,  c.  3  Bla.  Com.  349.)  nveth  Uie  alien 
nothing.  Therefore,  by  the  common  law,  (Co.  Litt.  8.  a.,)  an  alien  coum  not  in/Uril  to 
his  father,  though  the  father  were  a  natural-born  subject;  and  the  statutes  have  made  no 
alteration  in  this  respect  in  favor  of  persons  who  do  not  obtain  denization  or  naturaliza- 
tion. So  that  an  alien  is  at  this  day  excluded  not  only  from  holding  what  he  has  taken 
by  purchase,  after  office  found,  but  from  even  faking  by  descent  at  all;  and  the  reason  of 
this  distinction  between  the  act  of  the  alien  hiuKey,  by  which  he  may  take  but  cannot 
hold,  and  the  act  of  the  law,  bv  which  he  cannot  even  lake,  is  marked  by  Lord  Hale,  in 
his  judgment  in  thecaseof  Colling^wood  v.  Pace,  i  Ventr.  417,  where  he  says,  though  an 
alien  may  take  by  {lurchase  by  his  own  contract  that  which  he  cannot  retain  against  the 
king,  yet  the  law  will  not  enable  him  by  act  of  his  own  to  transfer  by  hereditary  deuent, 
or  to  take  by  an  act  in  law;  for  the  law,  qua  nihil /ntitra  [Which  does  nothing  in  vain,} 
will  not  give  an  inheritance  or  freehold  by  act  in  law,  for  he  cannot  keep  it 

The  general  rule  of  the  law  therefore  appears  to  be,  that  an  alien  hy  purchase,  which  is 
his  own  act,  may  take  real  property,  but  canuot  hold  it;  by  descent,  dower,  or  curtesy,  or 
any  other  conceivable  act  of  the  law.  he  cannot  even  take  any  lands,  tenements,  or 
hereditaments  whatsoever,  much  less  hold  them.  The  reason  of  the  law's  general 
exclusion  of  aliens  we  have  seen,  ante,  i  book,  371,  372. — CaiTTY. 

(70)  In  former  times  no  alien  was  permitted  even  to  occupy  a  house  for  his  habitation; 
and  the  alteration  in  that  law  was  merely  in  favor  of  commerce  and  merchants.  See 
I  Rapin,  Hist.  Eng.  361.  n.  9.     Bac.  Abr,  Aliens,  C— Cnirrv. 

See  further  Heirn  v.  Bridanit,  37  Miss.  209-339  ( 1S59). 

(71)  But  not  before  the  inquest,  {5  Co.  53,  b.;)  and  if  thepotchase  be  made  with  the 
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Papists,  lastly,  and  persons  professing  the  popish  religion,  and  neglecting 
to  take  the  oath  prescribed  by  statute  18  G«o.  Ill,  c,  60,  within  the  time 
limited  for  that  purpose,  are,  by  statute  11  &  13  W.  III.  c,  4,  disabled  to 
purchase  any  lands,  rents,  or  hereditaments;  and  all  estates  made  to  their 
use,  or  in  trust  for  them,  are  void.(o)(72) 

II.  We  are  next,  but  principally,  to  inquire  kow  a  man  may  alien  or  con- 
vey; which  will  lead  us  to  consider  the  several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the  giving  a  separate 
right  by  the  law  of  society  to  those  things  which  by  the  law  of  nature  were 
in  common,  there  was  necessarily  some  means  to  be  devised,  whereby  that 
separate  right  or  exclusive  property  should  be  originally  acquired; 
*which,  we  have  more  than  once  observed,  was  that  of  occupancy  or  [*294 
first  possession.  But  this  possession,  when  once  gained,  was  also 
necessarily  to  be  continued;  or  else,  upon  one  man's  dereliction  of  the  thing  he 
had  seised,  it  would  again  become  common,  and  all  those  mischiefs  and  con- 
tentions would  ensue  which  property  was  introduced  to  prevent.  For  this 
purpose  therefore  of  continuing  the  possession,  the  municipal  law  has  estab- 
lished des^xnls  and  aiienalions;  the  former  to  continue  the  possession  in  the 
heirs  of  the  proprietor  after  his  involuntary  dereliction  of  it  by  his  death;  the 
tatter  to  continue  it  in  those  persons  to  whom  the  proprietor,  by  his  own 
voluntary  act,  should  choose  to  relinquish  it  in  his  lifetime.  A  translation, 
or  transfer,  of  property  being  thus  admitted  by  law,  it  became  necessary  that 
this  transfer  should  be  properly  evidenced:  in  order  to  prevent  disputes, 
either  about  the  fact,  as  whether  there  was  any  transfi;r  at  all;  or  concerning 
the  persons,  by  whom  and  to  whom  it  was  transferred;  or  with  regard  to  the 
subject-matter,  as  what  the  thing  transferred  consisted  of;  or,  lastly,  with 
relation  to  the  mode  and  quality  of  the  transfer,  as  for  what  period  of  time 
(or,  in  other  words,  for  wbat  estate  and  interest)  the  conveyance  was  made. 
The  legal  evidences  of  this  translation  of  property  are  called  the  commtm 
assurances  of  the  kingdom;  whereby  every  man's  estate  is  assured  to  him, 
and  all  controversies,  doubts,  and  difficulties  are  either  prevented  or 
removed.  (73) 

These  common  assurances  are  of  four  kinds:  i.  By  matter  in /ai>,  or  deed; 
which  is  an  assurance  transacted  between  two  or  more  private  persons  in 
pats,  in  the  country;  that  is,  (according  to  the  old  common  law,)  upon  the 
very  spot  to  be  transferred.  2.  By  matter  of  record,  or  an  assurance  trans- 
acted only    in  the  king's  public  courts  of  record.     3.  By  special  custom, 

<D)  I  r.  Wmg.  3M. 

king's  license,  there  can  be  no  forfeiture.  14  Hen.  IV.  30.  Harg.  Co.  Litt.  3,  b.,  n.  3. 
— Chittv. 

Bat  alien  friends  are  now,  b^  stat.  7  &  8  Vict  C  66,  enabled  to  Uke  and  hold  lands, 
for  residence  or  badness,  for  twenty-one  years;  and  a  person  bom  ont  of  tlie  kinedota 
whoee  mother  is  a  natnral-born  subject,  is  enabled  to  take  any  estate  by  devise,  purcuose, 
inheritance,  or  succesaion. — Ksrk. 

McCaw  V.  Galbraith,  7  S.  C.  Law  (Rich.),  74^  (1S53).  Dred  Scott  v,  Sandford,  19 
Howard,  578  (1S56).  Crane  v.  Reeder,  31  Mich.  34-73  C'STo)-  Harlock  v.  Jackson,  i 
Tread.  (S.  Car, )  Law,  135-141  (1813).  /«  w  De  Vausney,  52  N.  J.  Eq.  Rep.  503-505 
(1894).  3  Washb.  on  Real  Prop.  5  ed.  375,  An  alien  could  take  a  fee  by  purchase,  but 
be  could  not  hold  it  against  the  kin^  (Co.  LitL  3  a,  3  b.),  but  the  estate  purchased  by  an 
alien  did  not  vest  in  the  king  unUl  office  found,  until  which  the  alien  was  seised  and 
could  suBtaiu  actioni  for  injuries  to  bia  property.  In  re  De  Vausney,  5a  Dickinson  (N.  J.l 
50s  (1894). 

(73)  But  these  disabilities  have  now  been  entirely  swept  away.  10  Geo.  IV.  c  7.  3  & 
3  Wm  IV.  c  115.— Kkrr. 

See  30  and  11  Vict.  c.  57,  "  An  act  to  enable  married  women  to  dispose  of  reversionary 
interests  in  personal  estate."  45  and  46  Vict,  c  75  ("  Harried  Women's  Property  Act, 
1883")  (General  powers  of  marri^  women  as  to  property). 

(73)  Sheppaid's  Touchstone,  vol.  i,  Pre»don,  p.  3. 
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obtaining  in  some  particular  places,  and  relating  only  to  some  particular  species 
of  property.  Which  three  are  such  as  take  effect  during  the  life  of  the 
party  conveying  or  assuring.  4,  The  fourth  takes  no  e&ct  till  after  his 
death;  and  that  is  by  devise,  contained  in  his  last  will  and  testament.  We 
shall  treat  of  each  in  its  order. 


CHAPTER  XX. 
OF  ALIENATION  BY  DEED. 

In  treating  of  deeds,  I  shall  consider,  first,  their  general  nature;  and, 
next,  the  several  sorts  or  kinds  of  deeds,  with  their  respective  incidents. 
And  in  explaining  the  former,  I  shall  examine,  first,  wlut  a  deed  is;  sec- 
ondly, its  requisites;  and,  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the  parties.(ii) 
It  is  sometimes  called  a  charter,  carta,  from  its  materials;  but  most  usually, 
when  applied  to  the  transactions  of  private  subjects,  it  is  called  a  deed,  in  Latin 
factum,  naT"  irfoj;7ip^(i)  because  it  is  the  most  solemn  and  authentic  act  that 
a  man  can  possibly  perform,  with  relation  to  the  disposal  of  his  property;  and 
therefore  a  man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted 
to  aver  or  prove  any  thing  in  contradiction  to  what  he  has  once  so  solemnly 
and  deliberately  avowed,  (i)  (2)  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are  parties,  and 
each  should  be  cut  or  indented  (formerly  in  acute  angles  instar  denlivm,  like 
the  teeth  of  a  saw,  but  at  present  in  a  waving  line)  on  the  top  or  side,  to  tally 
or  correspond  with  the  other;  which  deed,  so  made,  is  called  an  indenture.{3) 
Formerly,  when  deeds  were  more  concise  than  at  present,  it  was  usual  to 
write  both  parts  on  the  same  piece  of  parchment,  witii  some  word  or  letters 
of  the  alphabet  written  between  them;  through  which  the  parchment  was 
cut,  either  in  a  straight  or  indented  line,  in  such  a  manner  as  to  leave 
^296]  half  the  word  on  *one  part  and  half  on  the  other.  Deeds  thus  made 
were  denominated  syngrapka  by  the  canonists  ;(f)  and  with  us  cfu- 
rographa,  or  hand-writings;(rf)  the  word  cirographum  or  cyrographum  being 
usually  that  which  is  divided  in  making  the  indenture:  and  this  custom  is 
still  preserved  in  making  out  the  indentures  of  a  fine,  whereof  hereafter. 
But  at  length  indenting  only  has  come  into  use,  without  cutting  through 
any  letters  at  all;  and  it  seems  at  present  to  serve  for  little  other  purpose  than 
to  give  name  to  the  species  of  the  deed. (4)  When  the  several  parts  of  an 
indenture  are  interchangeably  executed  by  the  several  parties,  that  part  or 
copy  which  is  executed  by  the  grantor  is  usually  called  the  orginal,  and  the 


(a)  Co.  Lit  m.  (ej  Lvi 

(6j  Pktwd.  *g4.  (df)  A\. 


Ilrror,  c.  2,  )  27. 


(i)  [By  wayofpre-emineace.)  Corlies  v.  Van  Note,  i  N.  J.  33a  Har.  (1838).  Binn's 
Justice— Brightly  (10 ed.)  p.  7a,  title  "Deed." 

(a)  Howard  v.  Moale,  a  Md.  (Harris  &  Jobnson)  a77  ( 1808).  Strinkauer  v.  Witman, 
Adtnr.,  I  S.  &  R.  (Pa.)  (18151.  Fite  v.  Doe,  1  Blackford  (Ind.)  131  (i8ai).  Hall  v. 
Benner,  I  Pen.  &  Watts  (Pa.)  407  {T830).  Johnson  v.  Cnnninghain,  I  Ala.  755,  Judges 
(1840).  I  Story  on  Contracts  (sed.)  3.  Wood.  L.  &T.  364(1884).  a  GreenleaPa  Crnise 
on  Real  Prop,  301  (i8sr' 

(3)  1  Warvelleon  Ve 
Contracts  (7  ed.)  *  13. 

(4)  Williams  on  Real  Prop.  (6ed)  151.  a  Greenleaf's  Cruise  on  Real  Prop.  303  (1S56). 
I  Woodfall  on  L.  and  T.  179. 
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rest  are  antnterparts:  though  of  late  it  is  most  frequent  for  all  the  parties  to 
execute  every  part;  which  renders  them  all  originals.  A  deed  made  by  one 
party  only  is  not  indented,  but  polled  or  shaved  quite  even;  and  therefore 
called  a  deed-poll,  or  a  single  deed. (5) 

II.  We  are  in  the  next  place  to  consider  the  requisites  of  a  deed. (6)  The 
Jirsl  of  which  is,  that  there  be  persons  able  to  contract  and  be  contracted 
with  for  the  purposes  intended  by  the  deed:  and  also  a  thing,  or  subject- 
matter,  to  be  contracted  for;  all  which  must  be  expressed  by  sufficient 
names.(/')(7)  So  as  in  every  grant  there  must  be  agrantor,  a  grantee,  and 
a  thing  granted;  in  every  lease  a  le.ssor,  a  lessee,  and  a  thing  demised. 

Secondly,  the  deed  must  be  founded  upon  good  and  sufficient  consideratum. 
Not  upon  an  usurious  contract;(^)  nor  upon  fraud  or  collusion,  either  to 
deceive  purchasers  bonafide^ifi)  or  just  and  lawful creditors;(i)  any  of  which 
bad  considerations  will  vacate  the  deed,  and  subject  such  persons,  as  put  the 
same  in  use,  to  forfeitures  and  often  to  imprisonment.  A  deed  also,  or  other 
grant,  made  without  any  consideration,  is,  as  it  were,  of  no  effect;  for  it  is 
construed  to  enure,  or  to  be  effectual,  only  to  the  use  of  the  grantor 
himself. (i) (8)  Theconsiderationmaybeeither*a^(wrfora  valuable  [*a97 
one.  (9)  Kgood  consideration  is  such  as  that  of  blood,  or  of  natural 
love  and  affection,  when  a  man  grants  an  estate  to  a  near  relation;  being 
founded  on  motives  of  generosity,  prudence,  and  natural  duty;  a  valuabU 
consideration  is  such  as  money,  marriage,  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant:(/)  and  is  therefore  founded  in  motives  of 
justice.(io)  Deeds  made  upon  good  consideration  only,  are  considered  as 
merely  voluntary,  and  are  frequently  set  aside  in  favor  of  creditors,  and  bona 
fide  purchasers.(ii) 

(<)  Mirror.  C.  2. 1 27.  LIU.  1371,372.  (f)  Btal.  18  SU.  C.  G. 

(/)  Co.  UtC  3S.  ft)  Perk.  I GS3. 

a)  Btat.  13  EUz.  c  %.  [1)  Z  Hep.  S3. 

\\,  BUL  71  EllL  c  t. 
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of  a  covenant  or  ofa  condition,  may  be  taken,  althoagh  the  taker  thereof  be  not  named 
a  party  to  the  indenture.     8  &  a  Vict.  c.  io6,  &  5.— STEWART. 

(6)  Boone,  Real  Prop.  315  (1&83). 

(7)  Wood.  L.  &T.  324(1884).  Jarvi9l'.Babcock,3Barbour(N.Y.)i46(ia48).  Sellera 
V.  tjnion  Lumbering  Co.,  39  Wis.  517  ( 1876). 

(8)  This  sentence  is  not  quite  accurately  worded.  Prom  the  expression  "  deed,  or 
other  grant,"  it  might  be  inferred  that  a  deed  was  a  species  of  grant;  whereas  a  grant  is 
only  one  mode  of  conveyance  by  deed.  Next,  it  b  not  true  that  all  deeds  or  all  grants 
made  without  consideration  are  or  no  effect;  for,  1st  As  to  alt  deeds  which  operate  at 
common  law  or  by  transtnutatioti  of  possession,  I  imagine  that  they  will  t>e  valid  at  law 
to  pass  the  estates  thev  profess  to  pass  as  against  the  Krantor,  though  made  without  any 
consideration;  and,  ad.  As  to  deeos  which  operate  unaer  the  statute  of  uses,  they  create 
a  use  which  results  to  the  grantor.     To  all  appearance,  indeed,  no  change  is  made  in  the 

entor's  title  or  rights  by  such  a  deed;  jet  that  it  is  without  eifect  in  law  cannot  t>e  said, 
anse  it  works  such  an  alteration  in  the  grantor's  estate  from  that  which  he  had  before, 
that  any  devise  of  the  lands  made  before  the  date  of  the  deed  will  take  no  effect  nolesa 
the  will  be  republished, — that  is,  in  fact,  new-made. — Colbridgh. 

Jackson  v.  Alexander,  3  Johns.  (N.  Y.)  4S6  (1808).  Murray  v.  Klinzing,  64  Conn. 
85  (i8mV 

(9)  "  The  goodness  and  value  of  condderation  depends  in  law  upon  its  quality  and  not 
its  auantity."  Howard  V.  Daniels,  1  H.  H.  140  (1819).  Williams,  Peis.  Prop,  70  (1S73). 
Williams  on  Peia.  Prop.  (4  ed.)  ^3,  74. 

(10)  Vanfaom's  Lessee  v.  Hamson,  1 1 

(N.  Y.)  552(1815).     Bason  Admx.  I-.  Hni  

19  Ala.  790(1851).  Wheeler's  Exrs.  v.  Wheeler,  a  Metcalfe  (Ky.)  477  (1859).  Potter  & 
Son  V.  Gracie,  58  Ala.  307  (1877).  Jackson  v.  Honeh,  38  W.  Va.  ^41  (1893).  i  Story 
on  Contracts  (5  ed.)  502.  i  Parsons  oa  Con.  (8  ed.)  431.  Leake's  Law  of  Contracts 
(3  ed.)  535. 

(11)  This,  1  conceive,  is  only  troe  of  a  bargain  and  sale;  for  "herein  it  is  said  toditrer 
foxn  a  gift,  which  may  be  without  any  consideration  or  cause  at  all;  and  that  [a  bargain 

7W 


>v  Google 


397  OP  THE  RIGHTS  [Book  II 

Thirdly,  the  deed  must  be  written,  or  I  presume  prin/ed,{t2')  for  it  maybe 
in  any  character  or  any  language;  but  it  must  be  upon  paper  or  parchment. 
For  if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no 
deed.(»(Xi3)  Wood  or  stone  may  be  more  durable,  and  Unen  less  liable  to 
rasures;  but  writing  on  paper  or  parchment  unites  in  itself,  more  perfectly 
than  any  other  way,  both  those  desirable  qualities:  for  there  is  nothing  eise 
so  durable,  and  atthesametimeso  little  liabktoalteration;  nothing  so  secure 
from  alteratiop,  that  is  at  the  same  time  so  durable.  ( 14)     It  must  also  have 

(m)  Co.  UK.  Z».    F.  N.  B.  122. 

mnd  nle]  bath  always  some  meritorious  canse  moving  it,  and  cannot  be  without  it." 
Shep.  Touch.  »ai.  Bnt,  otherwise,  a  voluntary  conveyance  is  good  both  in  law  and 
equUy  against  the  party  himself.  Tr.  of  Eq.  b.  i,  c  5,  s.  3.  It  used  to  be  thought  if  a 
person  make  a  voluntary  grant  of  lands,  although  he  could  not  resume  them  lumself| 
yet.  if  he  afterwards  made  Another  conveyance  of  them  for  a  valuable  consideration,  the 
first  grant  would  be  void  with  regard  to  this  purchaser  under  the  27  Eliz.  c.  4.  Bat  it 
was  determined  by  lord  Mansfield  and  the  court  that  there  must  be  some  circumstance 
of  fraud  to  vacate  the  first  conveyance,  the  want  of  consideration  aloae  not  being  suffi- 
cient. Sec  CowD.  705.  But  it  has  since  been  decided  (9  East,  57)  that  a  voluntary 
settlement  of  lands,  made  even  in  coititderatioH  0/ natural  love  and  affection, — even  as  a 
provision  for  the  nearest  relations,  parents  or  children,  —is  void  as  against  a  subsequent 
purchaser  for  a  valuable  consideration,  although  such  purchaser  bad  notice  of  the  prior 
settlement  If  a  person  is  indebted  at  the  time  of  makinz  a  voluntary  grant,  or  tiecomea 
■o  soon  afterwards,  it  will  be  considered  fraudulent  and  void  with  respect  to  crediton 
under  the  13  Bliz.  c.  5.  And  if  a  peiaon  makesa  volnntary  Trant,  and  afterwards  becomes 
bankrupt,  whether  he  was  indebted  or  not  at  the  time,  it  will  be  void  by  the  i  Jac.  c  1$, 
and  the  estate  granted  may  be  conveyed  by  the  commissioners  to  the  assignees  for  the 
benefit  of  the  creditors.     1  Atk.  95.— Christian. 

The  better  American  doctrine  seems  now  to  tie  that  voluntary  conveyances  of  land 
bona  fide  made  and  uot  originally  fraudulent  are  valid  against  sulMequent  pnrchasen 
with  notice  either  actual  or  constructive.  Jackson  v.  Town,  4  Cowen,  603.  Richer  v. 
Ham,  14  Mass.  139      Cathcart  v.  Robinson,  5  Peters,  S.  C  Rep.  aSo.     4  Kent's  Com.  4G3. 

There  are  some  deeds  to  the  validity  of  which  a  consideration  need  not  have  been 
stated.  It  was  not  required  at  common  law  in  feoSments,  fines,  and  teases,  in  conndeta- 
tion  of  the  fealty  and  homage  incident  to  every  such  conveyance.  The  law  raised  a 
ConBderation  from  the  tenure  itself  and  the  solemnity  of  the  act  of  conveyance.  The 
necessity  of  a  consideration  came  from  the  courts  of  equity,  where  it  was  held  requisite 
to  raise  a  use;  and.  when  uses  were  introduced  at  law,  the  courts  of  law  adopted  the 
Mme  idea,  and  held  that  a  consideration  was  necessary  to  the  validity  of  a  de^  of  bar- 
gain and  sale.  It  has  been  long  the  settled  law  that  a  consideration  expressed  or  proved 
was  necessary  to  give  effect  to  a  modem  conveyance  to  uses.  Lloyd  v.  Spillett,  3  Atk, 
Rep,  148.  Jackson  v.  Alexander,  3  Johns.  401.  Preston  on  AbsL  vol.  3,  13.  14.  The 
consideration  need  not  be  expressed  in  the  deed;  but  it  mnst  exist.  Fink  v.  Green,  $ 
Barb.  S.  C.  Rep.  455,  The  mention  of  the  consideration  in  a  deed  was  to  prevent  a 
resulting  trust;  but  it  is  only  prima  facie  evidence  of  the  amount,  and  maybe  varied  by 
parol  proof.    Heeber  v.  Meeher,  16  Conn.  383.    4  Kent  Com.  465. — Sharswood. 

(ti)  Com.  Dig.  Pait,  A.  3  Chitty's  Com.  L.  6  There  seems  no  doubt  that  it  may  be 
printed,  and  that,  if  signatures  be  requisite,  the  name  of  a  party  in  print  at  the  foot  of 
the  instrument  would  suffice.     3  M.  &  S.  38S.— Chitty. 

(13)  la  re  Benson,  5^  Fed.  Rep.  653  (1888).  Wood,  L.  &  T.  324  (1884I.  "  Withont 
meeting  with  any  positive  adjudication,  it  seems  to  be  the  accepted  opinion  of  all  the 
courts  and  treatise- writers  that  to  make  a  valid  deed  it  must  be  written  on  parchment  or 
paper,  it  being  supposed  that  these  two  materials  are  more  durable,  and  less  capable  of 
erasoie  or  alteration.  This  objection  goes  more  to  the  inadvisability  of  using  other 
materials,  from  the  individual  standpoint  of  the  parties,  rather  than  to  establish  a  gitnmd 
for  holding  the  deed  to  be  otherwise  invalid.  There  can  be  no  objection  in  principle  tot 
deed  written  on  cloth  or  on  unprepared  skins  of  animals,  so  long  as  the  writing  remains 
unobliterated.  And  the  reason  fails  altogether  if  the  writing  is  carved  on  stone  or  engraved 
on  metal."     Tiedeman  Real  Prop.  743-3  (3  ed.  1893).     Newell  on  Ejectment,  445  (i8cp). 

(14)  The  statute  of  frauds  is  not  only  silent  as  to  what  material  shall  l>e  used,  bnt  it 
silent  also  as  to  whether  the  letters  are  to  be  impressed  upon  the  paper,  parchment  or 
(rther  substance.  ...  It  ttas  accordingly  been  admitted  that  printing  was  writing 
witbiu  the  meaning  of  the  Statute  of  Frauds  and  that  stamping  was  equivalent  to  signing; 
and  &'.so  that  making  a  mark  was,  within  the  statnte,  a  subscribing.  Baker  on  Sales,  391. 
Williams  on  Real  Prop.  (6  ed.)  151.  Boone  Real  Prop.  316  (1883).  a  Greenleaf 's  Cnase 
on  Real  prop.  335  (1856).     i  Sheppard's  Touchstone,  Preston,  55. 
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the  regular  stamps  imposed  on  it  by  the  several  statutes  for  the  increase  of 
the  public  revenue;  else  it  cannot  be  given  in  evidence.  Formerly  many 
conveyances  were  madeby  parol,  or  word  of  mouth  only,  without  writing;  ( 15) 
but  this  giving  a  handle  to  a  variety  of  frauds,  the  statute  29  Car.  II.  c.  3 
enacts,  that  no  lease  estate  or  interest  in  lands,  tenements,  or  hereditaments, 
made  by  livery  of  seisin,  or  by  parol  only,  (except  leases,  not  exceeding  three 
years  from  the  making,  and  whereon  the  reserved  rent  is  at  least  two-thirds 
of  the  real  value, )  shall  be  looked  upon  as  of  greater  force  than  a  lease  or 
estate  at  will;  nor  shall  any  assignment,  grant,  or  surrender  of  any  interest 
in  any  freehold  hereditaments  be  valid:  unless  in  both  cases  the  same  be  put 
in  writing,  and  signed  by  the  party  granting,  or  his  agent  lawfully  author- 
ized  in  writing.(i6) 

Fourthly,  the  matter  written  must  be  legally  or  orderly  set  forth;  that  is, 
there  must  be  words  sufScieut  to  specify  the  agreement  and  bind  the 
parties;  which  *suiBdency  must  be  left  to  the  courts  of  law  to  deter-     [*298 
mine.(»)(i7)     For  it  is  not  absolutely  necessary  in  law  to  have  all 

(■)  Co.  Utt  20. 

(15)  Newell  on  Ejectment,  446  (189a).  "It  is  to  be  rememtieiEd  that  in  HassBcbnsetts, 
before  the  colonial  ordinance  of  1651,  as  before  the  Statute  of  Frauds  in  England,  lands 
might  be  and  sometinies  were  transfeTTcd  by  word  of  mouth  and  livery  of  seisin,  without 
deed.  4  Mass.  Col.  Rec  pi.  I.  101."  City  of  Boston  v.  Richardaon.  13  Alien  (Mass. 
1866). 

(16)  Courts  of  equity,  though  the  practice  has  been  lamented,  have  long  been  in  the 
habit  of  deciding,  upon  equitable  grounds,  in  contradiction  to  this  positive  enactment. 
The  earliest  case  of  the  kind  appears  to  have  been  that  of  Pozcrafl  v.  Ljster,  (CoUes's  P. 
C.  108.)  By  the  highest  tribunal  of  the  realm  it  was  held  to  be  against  conscience  to 
suffer  a  party  who  had  entered  into  lands  and  expended  hia  money  on  the  faith  of  a  psrol 
agreement  to  be  treated  as  a  trespasser,  and  for  the  other  party,  in  fraud  of  his  engage- 
ment, (although  that  was  only  verbal,)  to  enjoy  the  advanta^  of  the  money  so  laid  out. 
This  determination,  though  in  the  teeth  of  the  act  of  parliament,  was  clearly  founded 
on  sound  abstract  principles  of  natural  justice,  and,  confirmed  as  it  has  been  by  an  almost 
daily  succession  of  analogous  authorities,  is  not  now  to  be  questioned. 

it  is  settled,  also,  that  trtists  of  lands  arising  bv  implication,  or  operation  of  law,  are 
not  within  the  statute  of  frauds:  if  they  were,  it  has  oeen  said  that  ajtatute  would  tend 
to  promote  frauds  rather  than  prevent  them.  Voung  v.  Peachy,  i  Atk.  356,  357.  Willis  ' 
V.  Willis,  3  Alk.  71.     Anonym,  a  Ventr.  361. 

The  statute  of  frauds  enacts  that  do  agreement  respecting  lands  shall  be  of  force  nnless 
it  be.mgned  by  the  party  to  be  charged;  rtaK  the  statute  does  not  say  that  every  agreement 
so  signed  shall  be  enforced.  To  adopt  that  construction  wonld  t>e  to  enable  any  person 
who  had  procured  another  to  sign  an  c^pvement  to  make  it  depend  on  his  own  will  and 
pleasure,  whether  it  should  be  an  agreement  or  not.  Lord  Redesdale,  indeed,  has  inti- 
mated a  doubt  whether  in  any  case  (not  turning  upon  the  fact  of  part  performance)  an 
agreement  ought  to  be  enforced  which  has  not  been  ^gned  by,  or  on  behalf  of,  both 
parties.  Lawienson  v.  Bntler,  i  Sch.  &  Le£  3a.  O'Rourke  v.  Percival,  3  Ball.  &  Beat. 
G3.  Lord  Hardwicke  and  Sir  Wm.  Grant  held  a  different  doctrine.  Backhouse  v. 
Mohun,  3  Swanst.  435.  Fowle  v.  Freeman,  9  Ve«,  354.  Western  v.  Russell,  3  Ves.  & 
Bea.  193.  Lord  Eldon,  without  expressly  deciding  the  point,  seems  to  have  leaned  to 
lord  Redesdale's  view  of  the  question,  jHuddlestone  v.  Biscoe.  11  Ves.  593;)  and  Sir 
Thomaa  Plnmer  wished  it  to  be  considered  whether,  when  one  party  has  not  bound  him- 
self, the  other  is  not  at  liberty  to  enter  into  a  new  agreement  with  a  third  person.  Martin 
V.  Mitchell,  3  Jac  &  Walk.  438.— ChiTTV. 

By  statute  8  &.9  Vict.  c.  106,  s.  4,  a  feoffment  made  after  the  ist  of  October,  1S45,  other 
than  a  feoffment  made  under  a  custo;tn  by  an  infant,  shall  be  void  at  law  unless  evidenced 
by  deed;  and  it  is  also  enacted  that  a  partition  and  an  exchange  of  any  hereditaments 
not  being  copyhold,  and  a  lease,  required  by  law  to  be  in  writing,  of  any  hereditaments, 
and  an  assignment  of  a  chattel  interest  not  being  copyhold  in  any  hereditaments,  and  a 
surrender  in  writing  of  any  interest  therein  not  being  a  copyhold  interest,  and  not  being 
an  interest  which  might  by  law  have  been  created  without  writing,  made  after  the  1st  day 
of  October,  1S45,  shall  also  be  void  at  law,  unless  made  by  deed.— SXG wart. 

(17)  If  a  deed  correctly  describe  land  by  its  quantities  and  occupiers,  though  it  describe 
it  as  being  in  a  parish  in  which  it  is  not,  the  land  shall  pass  by  the  deed.  5  Taunt,  307. 
A  deed  made  with  blanks,  and  afterwards  filled  up  and  delivered  by  the  agent  of  the 
party,  is  good,     i  Anst.  239.    4  B.  &  A,  673.    And  the  palpable  mistake  of  a  word  will 
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the  formal  parts  that  are  usually  drawa  out  in  bleeds,  so  as  there  be  sufficient 
words  to  declare  dearly  and  legally  the  party's  meaning. (18)  But,  as  these 
formal  and  orderly  parts  are  calculated  to  convey  that  meaning  in  the  clearest, 
distinctest,  and  most  effectual  manner,  and  have  been  well  considered  and 
settled  by  the  wisdom  of  successive  ages,  it  is  prudent  not  to  depart  from 
them  without  good  reason  or  uigent  necessity, (19)  and  therefore  I  will  here 
mention  them  in  their  usual((T)  order. 

1 .  The  premises  may  be  used  to  set  forth  the  number  and  names  of  the 
parties,  with  their  additions  or  titles.  They  also  contain  the  recitaI,(3o)  if 
any,  of  such  deeds,  agreements,  or  matters  of  fact,  as  are  necessary  to  explain 
the  reasons  upon  which  the  present  transaction  is  founded;  and  herein  also 
is  set  down  the  consideration  upon  which  the  deed  is  made.  And  then  fol- 
lows the  certainty  of  the  grantor,  grantee,  and  thing  granted. (/X") 

2,  3.  Next  come  the  habendum  and  tenendum.{q)  The  office  of  the 
habendum  is  properly  to  determine  what  estate  or  interest  is  granted  by  the 
deed:  though  this  may  be  performed,  and  sometimes  is  performed,  in  the 
premises.  In  which  case  the  habendum  may  lessen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict  or  be  repugnant  to  the  estate  granted  in 
the  premises. ( 22)  As  if  a  grant  be  "to  A.  and  the  heirs  of  his  body,"  in 
the  premises,  habendum  "  to  him  and  his  heirs  forever,"  or  vice  versa;  here 
A.  has  an  estate-tail,  and  a  fee-simple  expectant  thereon. (r)( 23)  But,  had  it 
been  in  the  premises  "  to  him  and  his  heirs;' '  habendum  "  to  him  for  life," 
the  habendum  would  be  utterly  void;(j)(24)  for  an  estate  of  inheritance  is 
vested  in  him  before  the  habendum  comes,  and  shall  not  afterwards  be  taken 
away  or  devested  by  it.(25)    The  tenendum,  "and  to  hold,"  is  now  of  very 

little  use,  and  is  only  kept  in  by  custom.  It  was  sometimes  formerly 
♦299]     *used  to  signify  the  tenure  by  which  the  estate  granted  was  to  be 

hotden ;  viz. ,  ' '  tenendum  per  servitium  mililare,  in  burgagio,  in  libera 
socagio,  eic."{26)     But,  all  these  being  now  reduced  to  free  and  common 


not  defeat  the  manirest  intent  of  the  parties.     Dong;.  3S4. — Chttty.     Allston  v.  Thompson, 
1  Cheevea'  Eq.  (S.  C.I  283  (1840).    Atwood  p.  KiTlen,  1  Fed.  cas  300(1878). 

(18)  GanitKill  v.  Doe,  8  Ind.  140,  141  (1846).  Wager  v.  Wfwer,  1  Sergeant  &.Rav1e 
(Pa.)  380(1815).  Corliesr.  Van  Note,  I  U.S.  333  (Harrison,  1838).  Allston  V.  Thompson, 
I  Cheeves'  Eq.  (S.  C.)  a8^  11840).    Whitty  v.  Duffy,  135  Pa.  6ao,  613(1890). 

(19)  The  maxim  in  pleading  in  favor  of  following  approved  precedents,  "nam  nihil 
simul  inventum  est  et  perfectam,"  ["For  nothing  is  at  once  invented  and  perfected"] 
may  well  be  applied  to  conveyancing.  Co.  Litt.  230,  a.  Frequently  the  reason  for 
using  particular  expressions  will  appear  after  many  years'  study,  when  t>efore,  upon  a 
cursory  examination,  the  words  seemed  unnecessary,  if  not  improper. — CHITTY. 

(10)  Bigelow.  Estoppel,  365  (5  ed.  1890). 

(ii)  Lancaster  Bank  v.  Myley,  13  Fa.  551  (1850).  Messeischmidt  f.  Baker,  13  Minn. 
86  (1875).     McLeod  v.  Tairant,  39  S.  C.  373  (1893), 

(33)  Hawkins  V.  Gould,  3  H.  &J.  (Md.)  348(1811).  Wager  c.  Wager,  i  S.  &  R.  fPa.) 
375.  380  (1815).  Cong.  Society  of  Halifax  v.  Stark,  34  Vt.  343,  950  (1864).  Griffin  V. 
Fellows,  8i»  Pa.  114,  133  (1873).  Smith  v.  Smith,  71  Mich.  64o(i89o).'  State  V.  Black 
River  Phosphate,  Co.,  32  Fla.  113  (1893). 

(33)  Chaffee  v.  Prince's  Heire,  3  Root  (Conn.)  107  (179s).  Wamock  v.  Wigtatman,  i 
Brevard  (S.  C.)  38a  (1803).     Caulk  r.  Fox  and  wife,  13  Fla.  67  (1869). 

(34)  Moss  V.  Sheldon,  3  Wand  S.  (Pa.)  160,  163  (1843).  Tyler  v.  Moore,  43  Pa.  374, 387 
(1863).  Meredith  v.  Owen,  4Sneed  (Tenn.)  223,326(1856).  Echols  w.  Jordan  and  wife. 
39Ala.  (U.S.)38(i863). 

(as)  Hafner  v.  Irwin,  4  Der.  &  Bal.  (N.  C.)  435  (1839).     Benning  v.  Benning,  14  Ky. 


610  (B.  Monroe,  1854).     Eldridge  v.  See  Ynp  Co.  17  Cal.  31  (i860).     Rowland  p.  Row- 
land, 93  N.  C.  230  (Tsf'      "■ "       ■    -  —  -  '     —    

(26)["Toh<"' 
Col.  466  (1873). 


land,  93  N.  C.  230  (1885).     Prior  et  at.  v.  Quackenbush,  39  Ind.  475,  479  (186S). 
'-"    "To  hold  by  military  service,  in  burgage,  in  freesocage."]   Holladay  v.  DaUey,  1 
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socage,  the  tenure  is  never  specified.  Before  the  statute  of  quia  emptores,  18 
Edw.  I.,  it  was  also  sometimes  used  to  denote  the  lord  of  whom  the  laud  should 
be  holden:(37)  but  that  statute  directing  all  future  purchasers  to  hold,  not 
of  the  immediate  grantor,  but  of  the  chief  lord  of  the  fee,  this  use  of  the 
tenendum  hath  been  also  antiquated;  though  for  a  long  time  after  we  find  it 
mentioned  in  ancient  charters  that  the  tenements  shall  be  holden  de  capitalibus 
dominis  /eodi;{l){2&)  but  as  this  expressed  nothing  more  than  the  statute 
had  already  provided  for,  it  gradually  grew  out  of  use. 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the  grant  is 
made;  the  fii^  of  which  is  the  reddendum,  or  reservation,  whereby  the 
grantor  doth  create  or  reserve  some  new  thing  to  himself  out  of  what  he  had 
before  granted,  as  "  rendering  therefore  yearly  the  sum  of  ten  shillings,  or  a 
T>epper-com,  or  two  days'  ploughing,  or  the  like."(K)  Under  the  pure  feodal 
system,  this  render,  reditus,  return,  or  rent,  consisted  in  chivalry  principally 
of  military  services;  in  villeinage,  of  the  most  slavish  offices;  and  in  socage, 
it  usually  consists  of  money,  though  it  may  still  consist  of  services,  or  of  any 
other  certain  profit. (w)  To  make  a  reddendum  good,  if  it  be  of  any  thing 
newly  created  by  the  deed,  the  reservation  must  be  to  the  grantors,  or  some 
or  oue  of  them,  and  not  to  any  stranger  to  the  deed.  (:r)  But  if  it  be  of 
ancient  services  or  the  like,  annexed  to  the  land,  then  the  reservation  may  be 
to  the  lord  of  the  fee.f^) 

5.  Another  of  the  terms  upon  which  a  grant  may  be  made  is  a  condilim; 
which  is  a  clause  of  contingency,  on  the  happening  of  which  the  estate 
granted  may  be  defeated:  as  "  provided  always,  that  if  the  mortgagor 

shall  pay  the  mortgagee  *5oo/.  upon  such  a  day,  the  whole  estate  [^300 
granted  shall  determine;"  and  the  like. (?) 

6.  Next  may  follow  the  clause  of  warranty;  whereby  the  grantor  doth, 
for  himself  and  his  heirs,  warrant  and  secure  to  the  grantee  the  estate  so 
granted,  (a)  By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy  the  feud 
was  disputed,  he  might  vouch,  or  call  the  lord  or  donor  to  warrant  or  insure 
his  gift;  which  if  he  failed  to  do,  and  the  vassal  was  evicted,  the  lord  was 
bound  to  give  him  another  feud  of  equal  value  in  recompense.(#)(27)  And 
so,  by  our  ancient  law,  if  before  the  statute  of  gvia  emptores  a  man  enfeoffed, 
another  in  fee,  by  the  feodal  verb  dedi,  to  hold  of  himself  and  his  heirs  by 
certain  services;  the  lAw  annexed  a  warranty  to  (his  grant,  which  bound  thf 
feofiFor  and  his  heirs,  to  whom  the  services  (which  were  the  consideration 
and  equivalent  for  the  gift)  were  originally  stipulated  to  be  rendered,  (c)  Or 
if  a  man  and  his  ancestors  had  immemorially  holden  land  of  another  and  his 
ancestors  by  the  service  of  homage,  (which  was  called  Af»i(if<?fflK«ofj^/-a/,)  this 
also  bound  the  lord  to  warranty  ;(rf)  the  homage  being  an  evidence  of  such  a 
feodal  grant.  And,  upon  a  similar  principle,  in  case,  after  a  partition  or  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be  evicted  of  his 
share,  the  other  and  his  heirs  are  bound  to  warranty,  (^)  because  they  enjoy 
the  equivalent.  And  so,  even  at  this  day,  upon  a  gift  in  tail  or  lease  for  life, 
rendering  rent,  the  donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  pay- 
able) are  bound  to  warrant  the  title.  (/)  But  in  a  feoffment  in  fee,  by  the 
verb  dedi,  since  the  statute  of  quia  emptores,  the  feoffor  only  is  bound  in  the 

in  AppeDdlx.  N«  I.    Hadox.  fbriMiL  iHUrtB,  (a>  Hdd.  NBt.  paeel. 

s)  \m.  N°  n.  )  1,  pue  IIL  lb)  ftnid.  I  S,  (.  g  Hid  O. 

w)  See  page  a.  it)  Co.  Utt  asi. 

X)  Wowd.  IS.    8  H«p.  71.  U)  Ult  I IM. 

V)  Appenrllz.  H«  L  cafe  I.  U)  Ca  UtC  171. 

i)IWdrN"lf,iI,PWHU.  (/HW11.S84. 

( 27 )  Quia  emptores — m>  called  from  the  first  words  of  the  old  statute,  which  was  written 
in  Latin.  Patton  v.  McFarlane,  3  Pen.  &  Walls  (Pa.)  p.  431  (1833).  Bigelow,  Estoppel, 
416  [dcd.  1S90). 

(38)  [Of  the  chief  lords  of  the  fee.] 


izPdhvGoOgle 


30o-30i-3oa  OF  THE  RIGHTS  [Book  H 

implied  warranty,  and  not  his  heirs;(^)  because  it  is  a  mere  personal  con- 
tract on  the  part  of  the  feoffer,  the  tenure  (and  of  course  the  ancient  services) 

resulting  back  to  the  superior  lord  of  the  fee.  (28)  And  in  other  forms 
*30i]     of  alienation,  gradually  introduced  since  that  statute,  *no  warranty 

whatsoever  is  impUed;(A)  they  bearing  no  sort  of  analogy  to  the 
original  feodal  donation.  And  therefore  in  such  cases  it  became  necessary  to 
add  an  express  clause  of  warranty  to  bind  the  grantor  and  his  heirs;  which 
is  a  kind  of  covenant  real,  and  can  only  be  created  by  the  verb  warratttizo  or 
warrant.{')i^9) 

These  express  warranties  were  introduced,  even  prior  to  the  statute  of  quia 
employes,  in  order  to  evade  the  strictness  of  the  feodal  doctrine  of  non-aliena- 
tion without  the  consent  of  the  heir,  (30)  For.  though  he,  at  the  death  of  his 
ancestor,  might  have  entered  on  any  tenements  that  were  aliened  without  his 
concurrence,  yet  if  a  clause  of  warranty  was  added  to  the  ancestor's  grant, 
this  covenant  descending  upon  the  heir  insured  the  grantee;  not  so  much  t^ 
confirming  his  title,  as  by  obliging  such  heir  to  yield  him  a  recompense  in 
lands  of  equal  value:  the  law,  in  favor  of  alienations,  supposing  that  no 
ancestor  would  wantonly  disinherit  his  next  of  blood;  (A)  and  therefore  pre- 
suming that  he  had  received  a  valuable  consideration,  either  in  land,  or  in 
money  which  had  purchased  land,  and  that  the  equivalent  descended  to  the 
heir  together  with  the  ancestor's  warranty.  So  that  when  either  an  ancestor, 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land  to  a  stranger  and 
his  heirs,  or  released  the  right  in  fee-simple  to  one  who  was  already  in  posses- 
sion, and  superadded  a  warranty  to  his  deed,  it  was  held  that  such  warranty 
not  only  bound  the  warrantor  himself  to  protect  and  assure  the  title  of  the 
warrantee,  but  it  also  bound  his  heir:  and  this,  whether  that  warranty  was 
lineal  or  collateral  to  the  title  of  the  land.  Lineal  warranty  was,  where  the 
heir  derived,  or  might  by  possibility  have  derived,  his  title  to  the  land 
warranted,  either  from  or  through  the  ancestor  who  made  the  warranty;  as, 
where  a  father,  or  an  elder  son  in  the  life  of  the  father,  released  to  the 
disseisor  of  either  fliemselves  or  the  grandfather,  with  warranty,  this  was 
lineal  to  the  youngtr  son.(/X3i)     Collateral  warranty  was  where  the  heir's 

title  to  the  ti^nd  neither  was,  nor  could  have  been,  derived  from  the 
♦302]     *warranting  ancestor;  as,  where  a  younger  brother  released  to  his 

father's  disseisor,  with  warranty,  this  wis  collateral  to  the  elder 
brother.(»«)  But  where  the  very  conveyance  to  which  the  warranty  was 
annexed  immediately  followed  a  disseisin,  or  operated  itself  as  such,  (as, 
where  a  father  tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened  in 
fee-simple  with  warranty,)  this,  being  in  its  original  manifestly  founded  on 
the  tort  or  wrong  of  the  warrantor  himself,  was  ctdled  a  warranty  amtmeneing 
fy  disseisin;  and,  being  too  palpably  injurious  to  be  supported,  was  not 
binding  upon  any  heir  of  such  tortious  warrantor.  (») (32) 

In  both  lineal  and  collateral  warranty,  the  obligation  of  the  heir  (in  case 
the  warrantee  was  evicted,  to  yield  him  other  lands  in  their  stead)  was  only 


!«s 


(I)  Lltt.  M  TOS,  TM.  T07. 
im)  IbkI.H706.TD7. 


(38)  Bigelow,  Estoppel,  386  (4  ecL  1890).    Real  Praperty  Trials,  Malone,  381. 

139I  Henaing  v.  Withcis,  3  Cons.  Repts.  (S.  C.  1814). 

(30)  "This,  though  the  word  'feodsl'  is  out  of  place,  we  believe  to  be  true,  ThecIaoM 
of  warranty  became  a  normal  part  of  the  charter  of  feoEftnent  about  the  year  laoo."  Pol- 
lock &  Maitland,  Hist,  of  Eng.  Law,  311  (1895].  Townsend  v.  Uorris,  6  Cowen  (N.  V.) 
ia6  (1826).    l^ogan  v.  Moore,  t  Dana  (Ky.)  59  (1833). 

131)  I  Sheppard '8  Touchstone,  Preston,  191. 

(3a)  Bates  V.  Norcross,  34  Pick.  (Mass.)  19  (1835). 
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cm  condition  that  he  had  other  sufficient  lands  by  descent  from  the  warrant- 
ing  ancestor.  (c)(33)  But  though,  without  assets,  he  was  not  bound  to  insure 
the  title  of  anotiter,  jret  in  case  of  lineal  warranty,  whether  assets  descendea 
or  not,  the  heir  was  perpetually  barred  from  claiming  the  land  himself;  for 
if  he  could  succeed  in  such  claim,  he  would  then  gain  assets  by  descent,  (if 
he  had  them  not  before,)  and  must  fulfil  the  warranty  of  his  ancestor:  and 
the  same  rule  (^)  was  with  less  justice  adopted  also  in  respect  of  collateral 
warranties,  which  likewise  (though  no  assets  descended)  barred  the  heir  of 
the  warrantor  from  claiming  the  land  by  any  collateral  title;  upon  the  pre- 
sumption of  law  that  he  might  hereafter  haveASsets  by  descent  either  from  or 
through  the  same  ancestor,  (34)  The  inconvenience  of  this  latter  branch  of  the 
rule  was  felt  very  early,  when  tenants  by  the  curtesy  took  upon  them  to  aliene 
their  lands  with  warranty;  which  collateral  warranty  of  the  father  descend- 
ing upon  the  son  (who  was  the  heir  of  both  his  parents)  barred  him  from 
claiming  his  maternal  inheritance;  to  remedy  which  the  statute  of  Gloucester, 
6  Edw.  I.  c.  3,  declared,  that  such  warranty  should  be  no  bar  to  the  son, 
unless  assets  descended  from  the  father.  It  was  afterwards  attempted 
io  50  Edw.  Ill,  *to  make  the  same  provision  universal,  by  enacting,  [*303 
that  no  collateral  warranty  should  be  a  bar,  unless  where  assets  de- 
scended from  the  same  ancestar:(^)  but  it  then  proceeded  not  to  effect. 
However,  by  the  statute  11  Hen.  VII.  c.  20,  notwithstanding  any  alienation 
with  warranty  by  tenant  in  dower,  the  heir  of  the  husband  is  not  barred, 
though  he  also  be  heir  to  the  wife.  And  by  statute  4  &  5  Anne,  c.  16,  all 
warranties  by  any  tenant  for  life  shall  be  void  against  those  in  remainder  or 
reversion ;  and  all  collateral  warranties  by  any  ancestor  who  has  no  estate  of 
inheritance  in  possesaon,  shall  be  void  against  bis  heir.  By  the  wording  of 
which  last  statute  it  shotild  seem  that  the  legislature  meant  to  allow,  that  the 
collateral  warranty  of  tenant  in  tail  in  possession,  descending  (though  with- 
out assets)  upon  a  remainderman  or  reversioner,  should  still  bar  the  remain- 
der or  reversion.  For  though  the  judges,  in  expounding  the  statute  d^ 
donis,  held  that,  by  analogy  to  the  statute  of  Gloucester,  a  lineal  warranty 
by  the  tenant  in  tail  without  assets  should  not  bar  the  issue  in  tail,  yet  they 
held  such  warranty  with  assets  to  be  a  sufficient  bar:(r)  which  was  therefore 
formerly  mentioned(f)  as  one  of  the  ways  whereby  an  estate-tail  might  be 
destroyed;  it  being  indeed  nothing  more  in  effect  than  exchanging  the  land 
entailed  for  others  of  equal  value.  They  also  held  that  collateral  warranty 
was  not  within  the  statute  de  donis;  as  that  act  was  principally  intended  to 
prevent  the  tenant  in  tail  from  disinheriting  his  own  issue;  and  therefore 
collateral  warranty  (though  without  assets)  was  allowed  to  be,  as  at  common 
law,  a  sufficient  bar  of  the  estate-tail  and  all  remainders  and  reversions 
expectant  thereon.(/)  And  so  it  still  continues  to  be,  notwithstanding  the 
statute  of  queen  Anne,  if  made  by  tenant  in  tail  in  possession:  who  Uiere- 
fore  may  now,  without  the  forms  of  a  fine  or  recovery,  in  some  cases  make 
a  good  conveyance  in  fee-simple,  by  superadding  a  warranty  to  his  grant; 

(at  Co.  Lilt.  10^  M  UVl  )  T12.    Z  Iiut.  OL 


Townsend  v.  Morris,  6  Cowen  (N.  Y.)  127 
(l^S\.'  RnM  V.  Alpaa^h,  118  Mass.  373  (1875). 

(34)  "  This  doctrine  19  not,  and  never  was,  any  part  of  the  common  law  of  this  State 
(Minn.).  It  was  based  upon  the  mere  preaumption  that  the  heir  might  thereafter  take 
assets  b^  descent  from  or  through  the  same  ancestor.  Bein^  founded  on  neither  reason 
nor  justice,  both  EnKlish  and  American  judges  have  united  in  denouncing  the  whole  doc- 
trine as  unjuat  and  indefensible."  It  has  never  been  generally  adopted  in  the  United 
States.  Goodwin  v.  EnmDi,  43  Minn.  404  (1890).  Tappan  v.  Redfield,  i  Halsted,  N.  J. 
Bq.  340(1846). 

T6I 
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which,  if  accompanied  with  assets,  bars  his  own  issue,  and  without  them 

bars  such  of  his  heirs  as  may  be  in  remainder  or  reversion.  (35) 
♦304J  *7.  After  warranty  usually  follow  arvenanls.ijfi)  or  conventions, 
which  are  clauses  of  agreement  contained  in  a  deed,  whereby  either 
party  may  stipulate  for  the  truth  of  certain  facts,  or  may  bind  himself  to 
perform,  or  give,  something  to  the  other.  Thus  the  grantor  may  covenant 
that  he  hath  a  right  to  convey;  or  for  the  grantee's  quiet  enjoyment;  or  the 
like;  the  grantee  may  covenant  to  pay  his  rent,  or  keep  fiie  premises  in 
repair,  etc.  (a)  (37)  If  the  covenantor  covenants  for  himself  and  his  i^i'r;, 
it  is  then  a  covenant  real,  and  descends  upon  the  heirs;  who  are  bound  to 
perform  it,  provided  they  have  assets  by  descent,  but  not  otherwise;  if  he 
covenants  also  for  his  executors  and  adminislralors,  his  personal  assets,  as 
well  as  his  real,  are  likewise  pledged  for  the  performance  of  the  covenant; 
which  makes  such  covenant  a  better  security  than  any  warranty.(38)  It  is 
(u)  Appendtx,  T^  O.  I  !X  page  vlll. 

(35)  But  now,  by  lie  statute  3  &  4  W.  IV.  c,  74,  all  warranties  entered  iato  after  the 
31st  December,  1833,  by  a  tenant  in  tail,  Bball  be  void  against  the  issue  in  tail  and 
remainderman.  By  the  statute  3  &  4  W.  IV.  c.  17,  a.  39,  the  effect  of  warranty  in  tolling 
a  Tight  of  entry  was  taken  away;  and  by  the  same  statute  the  writ  of  warranlia  eharla 
and  the  writ  of  voucher,  by  the  help  of  which  the  patty  wishini;  to  obtain  tbe  protection 
of  warranty  might  have  defended  himself,  were  also  abolished.  So  that  wairantieB  of 
real  estate,  which  have  indeed  been  long  disnsed,  cannot  now  have  any  ptacticai  opera- 
tion.—Kbrr. 

Bigdow  on  Estoppel,  3S8  (4  ed.  1890).  Banister  v.  Henderaon,  i  Quincy  (Mass.)  155 
(■765)- 

(36)  As  to  covenants  in  genera],  see  Com,  Dig.  Covenant  The  word  ^'eoveHont"  is 
not  essentially  necessary  to  the  validity  of  a  covenant,  for  B.proviso  to  pay  is  a  covenant, 
and  may  be  so  declared  upon.  Clapbam  v.  Moyle,  Lev.  155,  And  it  may  be  inferred 
from  the  exception  in  another  covenant     l6  East,  351. 

A  vendor's  covenant  that  he  hath  right  to  convey  is  usually  only  affainst  his  own 
acts,  eaA  not  absolutely  that  he  has  a  good  title.  Sometimes,  when  he  tc^es  by  descent, 
be  covenants  against  his  own  acts  and  those  of  his  ancestor;  and  if  by  devise,  it  is  not 
usual  for  him  to  (xjvenant  against  the  acts  of  the  devisor  as  well  as  his  own.  But  the 
usual  words  "  notwithstanding  any  act  by  him  done,"  etc.,  are  generally  to  be  taken  as 
confining  the  covenant  to  acts  of  hiaown.  2  Bos.  St  Pul.  as,  a6.  Hob.  13.  Seethecon- 
stmctions  on  covenants  for  good  title,  2  Saund.  178,  a.;  b.  181. 

Covenants  which  a&'K;t,  or  are  intimately  attached  .to,  the  thing  granted,  as  to  lepair, 
pay  rent,  etc.,  are  said  to  run  with  the  land,  and  bind  not  only  the  lessee,  but  his  assignee 
also,  (5  Co.  16,  b., )  and  enure  to  the  heir  and  assignee  of  the  lessor,  even  although  not 
named  in  the  covenant  See  2  Lev.  93.  As  are  also  those  which  tbe  grantor  makes  that 
he  i^  seised  in  fee,  has  a  right  to  convey,  for  quiet  enjoyment,  for  further  assurance,  and 
the  tike,  which  enure  not  only  to  the  grantee,  but  also  to  his  assignee,  (i  Uacsh,  107, 
S.  C.  5  Taunt  418.  4  M.  &  S.  188,  id.  53,)  and  to  executors,  etc.  according  to  the 
nature  of  the  estate.  2  Lev.  a6.  Spencer's  case,  5  Co.  17,  b.  3T.R.  13.  And  these  are 
covenants  real,  as  they  either  pass  a  realty  or  confirm  an  obltf^ation  so  connected  with 
realty  that  be  who  has  the  realty  is  either  entitled  to  the  benefit  of,  or  is  liable  to  peribrm, 
the  obligation.  Fitz.  N.  B.  145.  Shep.  Touch,  c.  7,  161.  See,  as  to  right  and  liability 
of  suing  and  being  sued  on  these  covenants,  in  cases  of  heirs,  assigns,  etc.,  i  Chitty  on 
PI.  to,  II,  13,  38,  39,  43  —Chitty. 

Mitchell  V.  Warner,  5  Conn.  516  {1825).     Boone,  Real  Prop.  353  (1883). 

(37)  a  Wait's  Actions  &  Defences,  363  (1887). 

(38)  The  executors  and  administrators  are  bound  by  every  covenant  without  being 
named,  unless  it  is  such  a  covenant  as  is  to  be  performed  personally  by  the  covenantor, 
and  there  has  been  no  breach  before  his  death.     Cro.  Elit  553.— Christian. 

This  is  not  a  correct  description  of  a  covenant  real,  which  is  that  whereby  an  obU^- 
tion  to  pass  something  real  is  created,  as  lands  or  tenements,  or  the  obligation  of  which 
is  so  connected  with  the  realty  that  he  who  has  the  latter  is  either  entitled  to  the  benefit 
of,  or  liable  to  perform,  the  other.  Fiti.  N.  B.  145.  Shep.  Touch,  c.  7,  p.  i6r.  Thus,  a 
warranty  is  a  real  covenant,  a  covenant  to  levy  a  fine,  etc.  The  heirs  of  the  covenantor, 
with  assets  descended,  may  be  sued  tor  the  breach  of  any  covenant,  whether  real  or  per- 
sonal, to  thepertonnance  of  which  they  are  expressly  bound.  On  the  other  hand,  exe- 
cutors and  administrators  are  bound  by  all  covenants  of  the  testator,  whether  named  or 
not,  except  the  thing  which  was  the  otg'ect  of  the  covenant  related  to  the  realty  or  was 
7fa 
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also  in  some  respects  a  less  security,  and  therefore  more  beneficial  to  the 
grantor;  who  usually  amenanls  only  for  the  acts  of  himself  and  his  ancestors, 
whereas  a  general  warrant}'  extends  to  all  mankind.  For  which  reasons  the 
covenant  has  in  modem  practice  totally  superseded  the  other.  (39) 

8.  Lastly,  comes  the  mndusion,  which  mentions  the  execution  and  date  of 
deed,  or  the  time  of  its  being  given  or  executed,  either  expressly  or  by  ref- 
erence to  some  day  and  year  before  mentioned.  (ic)(4o)  Not  but  a  deed  is 
good,  although  it  mention  no  date;  or  hath  a  false  date;  or  even  if  it  hath 
an  impossible  date,  as  the  thirtieth  of  February;  provided  the  real  day  of  its 
being  dated  or  given,  that  is,  delivered,  can  be  proved,  (x)  (41) 

I  proceed  now  to  ikL^Jiftk  requisite  for  making  a  good  deed;  the  reading 
of  it.(42)  This  is  necessary  wherever  any  of  the  parties  desire  it;  and,  if  it 
be  not  done  on  his  request,  the  deed  is  void  as  to  bim.  If  he  can,  he  should 
read  it  himself:  if  he  be  blind  or  illiterate,  another  must  read  it  to  him.  If 
it  be  read  falsely,  it  will  be  void;  at  least  for  so  much  as  is  misrectted:  unless 
it  be  agreed  by  collusion  that  the  deed  shall  be  read  false,  on  purpose  to 
make  it  void;  for  in  such  case  it  shall  bind  the  fraudulent  party. (_>>) 

*Sixthly,  it  is  requisite  that  tiie  party,  whose  deed  it  is,  should  [*305 
f^a/,(43)  and    now  in  most    cases  I  apprehend    should    sign    it 

(<e)  Ap«ndU,tI°n.|l,pa«eiU.  (v)3Rep.S,«.    U  Sep.  ». 

{jlCo.lin.4t.    Drer,  !S. 


something  to  be  performed  perBonallj  bv  the  covenantor,  the  obligatJon  to  perform  which, 
of  course,  ended  with  his  life.    Cro.  Elu.  553.— Colkridgk. 

(39)  "  It  was  the  inaptitude  of  the  covenant  of  ^neral  warranty  to  accommodate  ittelf 
to  the  various  intentions  of  the  parties,  as  well  ss  the  circumstances  connected  with  the 
titles  to  the  land,  that  first  rave  rise  to  these  special  covenants,  and  recommended  tfaem 
to  general  use;  which  rcpndiatea  the  idea  of  their  being  contained  within  it.  And  Judge 
Blackstone,  in  spealcinz  of  them,  seems  to  consider  them  preferable  to  a  warranty,  because 
they  are  susceptible  of  such  modification  as  to  make  tbem  either  a  better  or  a  less  security 
to  the  grantee  as  may  best  comport  with  the  intention  of  the  parties."  Patton  v.  Mc- 
Farlane,  3  Pen,  St.  Watts  (Pa.)  433  (1833)  Kennedy,  J.  Threlkeld'a  Admr.  v.  Fitzhu^'s 
Exor.,  a  Leigh  (Va.)  457  (1830). 

(40)  Hoit  V.  Russell,  56  N.  H.  563  (1876).  Corlies  v.  Van  Note,  r  N.  J.  333  (1838). 
Willard  on  Real  Estate  and  Conveyancing  (a  ed.)  38a. 

(41}  The  date  of  a  deed  is  not  essential.  Com.  Dig.  Fait,  B.  3,  In  ancient  times  the 
date  of  the  deed  whs  generally  omitted;  and  the  reason  was  this,  viz.,  that  the  time  (rf 
prescription  f requently  changed,  and  a  deed  dated  before  thetimeof  presciipdonwasnot 
pleadable,  but  a  deed  without  date  might  be  alleged  to  be  made  within  the  time  ofSre* 
■cription.  Dates  began  to  be  added  in  the  reigns  of  Edward  II.  and  Bdwaid  III. — 
Christiah. 

Where  a  deed  pm^jorted  to  bear  date  on  the  twentieth  of  November,  and  was  executed 
by  one  of  two  defendants  on  the  sixteenth  of  that  month,  and  by  the  other  on  a  previous 
day,  it  was  held  to  be  immaterial,  it  not  appearing  that  a  blank  was  left  for  the  date  at 
the  time  of  the  execution.  6  Moore.  483.  A  person  may  declare  in  covenant  that  the 
deed  was  indented,  made,  and  concluded  on  a  day  subsequent  to  the  day  on  which  the 
deed  itself  is  stated  on  the  face  of  it  to  have  been  indented,  made,  and  concluded.  4 
East,  477.  And  where  there  is  no  date  to  a  deed,  and  it  directs  something  to  be  done 
within  a  certain  lime  after  its  supposed  date,  the  time  will  be  calculated  from  the 
delivery,  a  Lord  Raym.  1076.  And  see  Bac.  Abr.  Leases,  I.  i.  Com.  Dig.  Fait,  B.  3, 
ChiTTV. 

(4a)  Strong  V  Lintngton,  8  Bradwell  (III.)  444  (1881).  Rogers  v.  Place.  29  Ind.  s8o 
(1868)      iBiijelow  Frauds,  3aS  {1877).    Schuylkill  County  P.  Copley,  67  Pa.  359  (1871). 


(43)  See  in  general.  Com.  Dig.  Fait,  A.  a.  Sealine  may  be  averred  in  pleading,  i 
_jund.  290,  n.  1.  If  A.  execute  a  deed  for  himself  and  his  partner,  by  the  authority  of 
his  partner  and  in  his  presence,  it  has  been   held  a  ^ood  execution,   Uiough  only  s^ed 

ce,  (4  T,  R.  313.    3  Ves.  578;)  though  it  b  an  established  rule  that  one  partner  cannot 


Saund. 
his  pari 

trind  the  ather  partners  by  3eed.  7  "fT  R.  ao?.  A  person  execntine  a  deed  for  his  prin- 
cipal should  sign  in  the  name  of  theprincipal,  (6  T.  R.  176.)  or  Uius,  "  for  A.  B.,  (the 
pnucipal.)  E.  F.,  his  attorney."  a  East,  14a.— Chittv.  Boone  Seal  Prop.  331  {1883^. 
''Although  it  has  now  become  a  mere  formality,  it  is  still  held  to  be  indispensable  in 
most  of  the  states,  possibly  in  all  except  California.  Colorado,  Kentucky,  Iowa,/"  "^ 
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at5o.(44)  The  use  of  seals,  as  a  mark  of  authenticity  to  letters  and  other  isstm- 
ments  in  writing  is  extremely  ancient.  We  read  of  it  among  the  Jews  and  Per- 
sians in  the  earliest  and  most  sacred  records  of  history.  (^X45)  And  in  the 
book  of  Jeremiah  there  is  a  very  remarkable  instance,  not  only  of  an  attestation 
by  seal,  but  also  of  the  other  nsual  formalities  attending  a  Jewish  pur- 
chase.'(a)  In  the  civil  law  also,  (A)  seals  were  the  evidence  of  truth,  and 
were  required,  on  the  part  of  the  witnesses  at  least,  at  the  attestati<m  of 
every  testament.  But  in  the  times  of  our  Saxon  ancestors,  they  were  not 
much  in  use  in  England. (46)  For  though  Sir  Edward  Coke(c)  relies  on  an 
instance  of  king  Edwin's  making  use  of  a  seal  about  a  hundred  years  before 
the  conquest,  yet  it  does  not  follow  that  this  was  the  usage  amot^  the  whtde 
nation:  and  perhaps  the  charter  he  mentions  may  be  of  doubtful  authority, 
from  this  very  drcutnstance  of.  being  sealed;  since  we  are  assured  by  all  our 
ancient  historians,  that  sealing  was  not  then  in  common  use.  The  method 
of  the  Saxons  was  for  such  as  could  write  to  subscribe  their  names,  and, 
whether  they  could  write  or  not,  to  affix  the  sign  of  the  cross;  which  custom 
our  illiterate  vulgar  do,  for  the  most  part,  to  this  day  keep  up;  by  signing  a 
cross  for  their  mark,  when  unable  to  write  their  names.  And  indeed  this 
inability  to  write,  and  therefore  making  a  cross  in  its  stead,  is  honestly  avowed 
by  Caedwalla,  a  Saxon  king,  at  the  end  of  one  of  his  charters.(rf)     In  like 

manner,  and  for  the  insurmountable  reason,  the  Normans,  a  brave 
♦306]     but  *illiterate  nation,  at  their  first  settlement  in  France,  used  the 

practice  of  sealing  only,  without  writing  their  names:  which  custom 

(i)  I  Kings,  c  III.    Danjel,  c  vl.    Drther.C.  tIU.  (c>ltDgt.T. 

(a)  "Aiiif  1  bouRht  tbe  fleldof  BuuDeel.  &nd  (<i)  '■  " 


,-)  '•PnmriammaiBTOfOKOnMk...^ 

veldbed  him  tbe  money.  eTen  •eventCCQ  (hAals  of       tamtK  erueU  ag>ra»l  aiAicr^itL"    ["On  at 

d'iver.  And  1  auhxorlbed  tbe  evldeDce.  uid  sealed  mjr  ignonnce  of  letienv  I  ><•*«  Imfrand  and  ■ob- 
it, and  look  vrhneaBee.  and  welshed  him  Ibetnoner  Bdibed  iritb  m]'  own  band  tbc  >ini  of  tbe  bolT 
tn  the  bulunneft.  And  1  took  Uie  evidence  of  the  cros."]  Seld.  Jan.  jlivt.  1. 1.  )*^  And  thli  (aoxirt- 
pun^hase,  both  that  which  wWKiiled  aocoTdinB  to  Ins  to  rrocoidiia)  the  emmiiir  Jiutln,  to  the  IkaL 
the  law  and  cuMom.  and  aleothat  which  waiopsQ."  and  Theodore,  ktns  of  the  GotlM,  Id   Htij,  had 


(b)  InM.  2, 10.  Z  and  3. 


....  ,  ,     "  But  in  tbe  northcBstern  states,  and 

nN.  Y..  N.J.  and  N.  C.  the  practice  iatoattach  to  the  deed  anotber  piece  or  paper  witbont 
any  impression  whatever,  and  it  is  usually  attached  to  the  instrument  with  mudlaee  in- 
stead of  with  wax  or  a  wafer,  and  an  instrument  not  seeled  is  not  a  deed.  Inmost,  tf  not 
all,  the  other  states  a  mere  scroll  or  flourish  of  the  pen  at  the  end  of  the  mgnatnre  it 
held  to  be  a  seal,  if  the  parties  inteaded  it  as  such."  Wood.  Landlord  and  Tenant,  316 
(1884). 

"While  this  rule  (of  sealing)  is  firmly  established  it  is  bigbly  tecbnical  in  itsnatnre 
and  confessedly  stands  upon  very  narrow  ground.  The  whMe  theory  of  the  solemnity 
of  a  seal  is  totally  unsuited  to  the  business  methods  of  the  present  day,  and  tbe  constant 
tendency  of  courts  and  legislatures  is  to  iiniore  the  distinctions  formerly  fonnded  npon  its 
use."     Meehem  on  Agency,  68(1889). 

"  When  the  legislature  enacted  that  a  seal  or  wafer  was  unneccflBBry,  bat  that  a  scroll 
or  other  device  would  be  sufficient,  the  solemnity  attending  the  execution  of  snch  con- 
tract vanished;  and  when  the  legislature  further  provided  Qiat  no  instrument  should  be 
beld  invalid  for  want  of  a  seal,  and  it  became  under  the  statute  mere  prima  fade  evi- 
dence of  consideration,  the  affixing  of  seals,  except  to  instruments  required  by  law  to  be 
under  seal,  became  of  no  practical  importance.''  Benton  v.  Gray,  57  Mich.,  634.  Sev- 
mour  V.  Harvey,  8Conn.  68  (1830I.  Clark  v.  Farmers'  Mfg.  Co.,  15  Wend,  (N.  V.)  ajS 
(1836).  Armstrong  v.  Stovall,  26  Miss,  181  (1853).  Pickens  v.  Rymer,  90  N.  C.  J83 
(18S4).  Alderson  on  Judicial  Writs  and  Process,  52,  53.  English  v.  Helms,  4  Texas,  329 
( 1849). 

(44)  Signing  seetns  unnecessary,  unless  in  cases  nnder  the  statnte  of  frands,  and 
deeds  eitecnted  nnder  powers.  Com,  Dig.  Fait,  B.  i.  17  Ves.  Jr.  459.— jCHrrrv. 
"At  law  the  signature  of  the  party  contracting  (unless  required  by  the  statute  of 
frauds)  is  not  essential  to  the  validity  of  an  instrument  as  hia  deed,  provided  it  be  duly 
sealed  and  delivered  by  bim. "  Broom's  Parties  to  Actions,  1 10.  Hoffiuan  v.  Bell,  61  Pa. 
State,  451  ( i86p).     Smith  on  Convicts  (4  Am.  ed. )  •  p.  5. 

(45)  View  of  the  Civil  Law,  Browne,  vol.  i,  p.  388. 
{46)  Jackson  v.  Wood,  la  Johnson  (N.  Y)  75  (1815). 
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continued  when  learning  made  its  way  among  them,  though  the  reason  for 
doing  it  had  ceased;  and  hence  the  charter  of  Edward  the  Confessor  to  West- 
minster abbey,  himself  brought  up  in  Normandy,  was  witnessed  only  by  his 
seal,  and  is  generally  thought  to  be  the  oldest  sealed  charter  of  any  authen- 
ticity in  England,(<r)  At  the  conquest,  the  Norman  lords  brought  over  into 
this  kingdom  their  own  &shions;  and  introduced  waxen  seals  only,  instead 
of  the  English  method  of  writing  their  names  and  signing  with  the  sign  of 
the  cross. (_/)( 47)  And  in  the  reign  of  Edward  I.  every  freeman,  and  even 
such  of  the  more  substantial  villeins  as  were  6t  to  be  put  upon  juries,  had 
their  distinct  particular  seals,  (g)  The  impressions  of  these  seals  were  some- 
times a  knight  on  horseback,  sometimes  other  devices;  but  coats  of  arms 
were  not  introduced  into  seals,  nor  indeed  into  any  other  use,  till  about  the 
reign  of  Richard  the  First,  who  brought  them  from  the  croisade  in  the  holy 
land;  where  they  were  first  invented  and  painted  on  the  shields  of  the  knights, 
to  distinguish  the  variety  of  persons  of  every  Christian  nation  who  resorted 
thither,  and  who  could  not,  when  clad  in  complete  steel,  be  otherwise  known 
or  ascertained.  (48) 

This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals, 
remained  very  long  among  us;(49)  for  it  was  held  in  all  our  books  that 
sealing  alone  was  sufficient  to  authenticate  a  deed:  and  so  the  common  form 
of  attesting  deeds,  "sealed  and  delivered,"  continues  to  this  day;  notwith- 
standing the  statute  29  Car.  II.  c.  3,  before  mentioned,  revives  the  Saxon 
custom,  and  expressly  directs  the  signing,  in  all  grants  of  lands,  and  many 
other  species  of  deeds:  in  which  therefore  signing  seems  to  be  now  as  neces- 
sary as  sealing,  though  it  hath  been  sometimes  held  that  the  one  includes 
the  other.(A)(5o) 

(e)  lAinb.  An^aiaa.  Gl. 

(/)  ■'.VoraMBiU  diitognalwnvBi  muftfWoiB...,  ._...        _, ,    -^-^- 

triKWut  ourefa.  t^iipie  ngnacvi^  taait.  in  AnciHa  jf )  Stat,  Ezon^l4  Kdw.  L 


U7)  3  Wash,  or 

(48)  As  a  seal  i: 
settled.  The  common  law  intended  bj  a  seal  an  impressiou  upon  wax  or  wafer,  or  some 
Other  tenacious  substance  capable  of  being  impresaea.  According  to  lord  Coke,  a  seal  is 
wax  with  an  impression:  sigillmit  esl  cera  impressa,  quia  cera  sine  impresHone  lum  est 
sigillum.  [A  seal  is  wax  impressed,  since  wax  without  impression  is  not  a  seal.  The  com- 
mon-law definition  of  a  seal,  and  tbe  use  of  rings  and  signets  for  that  putpoae  and  by 
way  of  signature  and  anthenticity,  is  corroborated  bj  the  usages  and  records  of  all 
antiquity,  sacred  and  profane.  In  the  Eastern  States,  sealing,  in  the  common-law  sense. 
is  requisite;  but  in  tbe  Southern  and  Western  States,  from  New  Jersey  inclusive,  the 
impression  upon  wax  has  been  disused  to  such  an  extent  as  to  induce  the  courts  to  allow 
(but  with  certain  qualifications  in  some  of  the  States)  a  flourish  with  the  pen  at  the  end 
of  the  name,  or  a  circle  of  ink,  or  scroll,  to  t>e  a  valid  snbstitnte  for  a  seal.  4  Kent, 
Cora.  453. 

In  AUbama,  an  instrument  which  in  the  body  of  it  purports  to  be  under  seal  will  be 
considered  a  deed,  though  no  seal  or  scroll  be  annexed  to  the  signature.  Sbelton  V. 
Armor,  13  Ala.  165. — Sharswood. 

Tbe  use  of  the  seal  comes  to  us  from  the  court  of  Prankish  kings.  At  the  date  of  the 
conquest  the  Norman  duke  has  a  seal,  and  his  cousin,  the  late  King  of  England.  Jiad  a 
seal;  but,  in  all  probability,  very  few  of  William's  followers,  only  the  counts  and  bishops, 
have  seals.  Even  in  the  Chancery  of  our  Norman  kings,  the  opposition  of  a  seal  had  to 
struggle  with  older  methods  of  perfecting  a  charter.  A  seal  sufficed  for  writs,  but  a  sol- 
emn "land-book"  would,  as  of  old,  bear  the  crosses  of  the  king  and  the  attesting 
magnates,  ink  crosses  which  they  had  drawn,  or  at  least  touched  with  their  own  hands. 
This  old  ceremony  did  not  utterly  disappear  before  Stephen's  day;  but  men  were  begin- 
ning to  look  for  a  seal  as  an  essential  part  of  a  charter.  1  Pollock  &  Maitland's  Hist 
English  Law,  211  (1895).  a  Grcenlears  Cruise  on  Real  Prop.  339  (1856}.  Tiedeman 
Real  Prop.  38  (a  ed.  1891). 

(49)  Relph  V.  Gist,  4  McCord  (S.  C.)  370  (iSi?). 

(50)  In  Ellis  V.  Smith,  (l  Ves.  Jr.  13,)  chief-justice  Willes  said,  "  I  do  not  think  sealing 
is  to  be  considered  as  signing;  and  I  declare  so  now,  because,  if  that  question  ever  comes 
before  me,  I  shall  not  tbmk  myself  precluded  from  weighing  it  thoroughly  and  decreeing 
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A  seventh  requisite  to  a  good  deed  is,  th&tithe  ddivend(^si)  by  the 
^307]     party  himself  or  his  certain  attorney,  wkidi  therefore  is  *iilso  ex- 
pressed  in  the   attestation;  "sealed  and  delivered." {^i)     A  deed 

that  it  is  not  signing,  notwithstanditiK  the  obiUr  dicta  [Words  qmken  \>y  the  cotut  out* 
side  of  the  question  for  dcd^on],  which  in  many  coses  were  nun^uam  dicta  [Never 
spoken  hj  t£e  court],  but  baielj  the  words  of  the  reporters."  And  see,  to  the  same 
fSect,  Smith  v.  Evans,  i  Wila.  213.— Chitty, 

"  There  is  conaiderable  authority  (though  short  of  an  actual  decision]  for  holding  that 
the  statute  of  frauds  does  not  apply  to  deeds.  Signature  is  nnnecessary  for  the  validity 
of  a  deed  at  common  law,  and  it  is  not  likely  that  the  legislature  meant  to  require  signa- 
ture where  the  higher  and  more  formal  solemnity  of  sealing  (as  it  is  in  a  l^al  point  of 
view)  is  present.  Blackstone  assumed  agnature  to  be  necessary."  Citing  Murphy  v. 
Boise,  L.  R.  10  Ex.  126.  Cherry  p.  Hemiug,  4E1,  631;  19  L.J.  Ex.  630.  Pollock  on  Con- 
tracts, p.  317  (4  ed.  1891).  I  Sheppard's  Touchstone,  Preston,  57.  2ann  v.  Haller,  71  Ind. 
139(1880).  Osborne  v.  Tunis,  i  Dutcher  (N.  J.)  660  (1856).  Wood  Statute  of  Fiauda, 
43(18841.    Browne  Statuteof  Frauds,  10  (4  ed.  iHSo).  Williams  on  Real  Prop.  (6  ed. )  153. 

(51)  With  regard  to  the  delivery  of  a  deed,  no  particular  form  or  ceremony  is  necusary: 
it  will  be  sufficient  if  a  party  testifies  his  intention  in  any  manner,  whether  by  action  or 
word,  to  deliver  or  put  it  into  the  possession  of  the  other  party,  as  by  throwing  it  down 
upon  tlie  table,  with  the  intent  that  it  may  be  taken  up  by  the  other  party,  or  if  a  atianger 


t  with  the  assent  of  the  party  to  the  deed.  niil.  Bv,  449.  g  Rep.  137,  a.  Com. 
Dig.  tit  Evidence,  A.  \.  Proof  that  a  party  signed  a  deed  which  bears  on  Uie  face  oi  it 
a  declaration  that  the  deed  was  sealed  by  the  party  is  when  the  testimon];  of  a  subscribing 


..  n  cannot  be  obtained,  or  when  he  has  no  recollection  on  the  aubject,  evidence  t_ 
be  left  to  a  jniy  that  the  party  sealed  and  delivered  the  deed.  7  Taunt  351.  %  Manh. 
537;  and  see  17  Ves.  Jr.  439.  Peake,  R  14&  It  is  a  question  of  fact  for  the  jury  upon 
the  whole  evidence  whether  a  bond  was  delivered  aa  a  deed  to  take  efiect  from  the 
moment  of  delivery  or  at  some  future  time.  In  Munay  v.  Earl  Stair,  Abbott,  C  J., 
told  the  jurv  that,  "to  make  the  delivery  conditional,  it  was  not  neccsaary  that  any 
express  wor&  should  be  used  at  the  time:  the  conclusion  was  to  be  drawn  from  all  the 
circumstances.  It  obviated  all  question  as  to  the  intention  of  the  party  if,  at  the  time  of 
delivery,  he  expressly  declared  that  he  delivered  it  as  an  escrow;  Gut  Uiat  was  not  essen- 
tial to  make  it  an  escrow. "    i  B.  &  C.  38.     See  also  4  B.  &  A.  440.~CBrrTy. 

It  was  long  a  vexed  Question  what  would  be  the  efect  upon  the  deed  if  the  grantee 
under  an  escrow  should  refuse  to  accept  Blackstone  aays  (p.  296)  that  there  must  be 
persons  able  to  be  contracted  with.     If  then  a  deed  be  a  contract  can  there  be  a  contract 


when  one  of  the  parties  refuses  his  assent  ?  Can  there  be  a  parting  with  property  by  the 
grantor  and  an  acceptance  thereof  by  the  grantee  when  the  grantee  refuses  to  accept? 
And  suppose  the  gift  be  more  burdensome  than  beneficial,  can  such  burden  be  laid  upon 


the  unwilling  grantee?  Would  tender  and  refusal  be  equivalent  to  acceptance?  Or  would 
property  so  deeded  but  never  offered  to  nor  accepted  by  the  grantee,  go  to  '  '  '  '  ' 
Loid  Coke  says  in  Butler  v.  Baker,  ^  Coke,  366:  "  If  A.  makes  an  obligation 


deliver  it  to  C.  to  the  use  of  B.,  this  is  the  deed  of  A.  presently.  But  if  C. 
then  B,  may  refuse  in  pais  [The  deed]  and  thereby  the  oblisation  will  lose  itsforce."  See 
the  discussion  in  Kingsbury  v.  Bnmside,  58  111.  323  et  seg.  (1871 )  by  McAllister,  J.  See  3 
Greenleaf's  Ev.  {Lewis,  Wm.)  {  397.  "  On  authority  we  mav  pn^rly  say  that  acceptance 
is  not  a  part  of  delivery,  but  that  delivery  makes  the  deed  good  against  the  grantor 
vesting  the  estate  in  the  grantee;  but  such  delivery  may  be  avoided  by  the  disclaimer  or 
disavowal  of  the  deed  by  the  grantee,  and  thereupon  the  delivery  is  avoided,  and  the 
estate  revests  in  the  grantor  by  remitter."  Auggenheimer  v.  lyockridge,  39  W.  Va.  461 
(i  5).  Taylor  Landlord  and  Tenant  (7  ed.)  130  (1879).  State  Bank  o.  Evans,  3  N.  J.  1G3 
(■835).  Van  Amvinge  v.  Morton.  4  Wharton  (Pa.)  387  (1839).  Armstrong  v.  Stovall, 
36  Miss.  181  (1853).  Beriy  v.  Anderson,  33  IvA.  34  (1864).  Pepper  f.  State,  aa  Ind.  4'i 
(1864).  Patterson  v.  Underwood,  39  Ind.  610(1868).  PreelandTi'.  Chamley,  80  Ind.  136 
(1881).  Bank  of  Healdsbnrg  v.  Bailhache,  65  Cal.  337  (1884).  Provost  v.  Harris,  150 
hi.  47  (l894j- 

(53)  Proof  of  the  handwriting  of  the  witnesses,  or,  if  that  cannot  be  had.  of  the  grantor 
of  a  deed,  with  the  fact  that  it  is  In  the  possession  of  the  grantee  or  those  claiming  under 
him.  is  prima  facie  evidence  of  delivery.  Sicara'a  Lessee  v.  Davis,  6  Peters,  124. 
Chandler  v.  Temple,  4  Cnsh.  285.  Green  v.  Ysmall,  6  Missouri,  336.  Williams  v. 
Springs,  7  Iredell,  384.  The  registry  of  a  deed,  at  the  request  of  the  grantor,  for  the 
use  of  the  grantee,  and  the  grantee's  subsequent  assent  to  the  same,  ere  equivalent  to  an 
actual  delivery.  Hodge  v.  Drew,  12  Pick.  141.  Scrugham  v.  Wood,  15  Wend.  545.  The 
■  grantor's  placing  a  deed  on  record  is  only  prima  facie,  not  conclusive,  evidence  of  its 
delivery.  Rigler  v.  Cloud,  3  Harris,  361.  Harrison  v.  Phillips  Academy,  13  Mass.  456. 
Barns  v.  Hatch.  3  N.  Hamp.  304.  Gilbert  v.  North  American  Ins.  Co..  23  Wend.  43.— 
Shakswood. 
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takes  effect  only  from  this  tradition  or  delivery;  for  if  the  date  be  false  or 
impossible,  the  delivery  ascertains  the  time  of  it.  (53)  And  if  another  per- 
son seals  the  deed,  yet  if  the  party  delivers  it  himself,  he  thereby  adopts  the 
sealing.Cr)  and  by  a  parity  of  reason  the  signing  also,  and  makes  them  both 
his  own.  A  delivery  may  be  either  absolute,  that  is,  to  the  party  or  grantee 
himself;  or  to  a  third  person,  to  hold  till  some  conditions  be  performed  on 
the  part  of  the  grantee:  in  which  last  case  it  is  not  delivered  as  a  deed,  but  as 
an  escrow:  that  is,  as  a  scrowl  or  writing,  which  is  not  to  take  effect  as  a  deed 
till  the  conditions  be  performed;  and  then  it  is  a  deed  to  all  intents  and  pur- 
poses. Cy)C54) 

The  iast  requisite  to  the  validity  of  a  deed  is  the  attestation,  or  execution 
of  it  in  the  presence  0/  ■witnesses;^^^')  though  this  is  necessary,  rather  for  pre- 

(<)  Perk.  I  ISO.  (J)  Oo.  Utt.  ML 

(53)  In  Keneral,  a  deed  will  be  conaideied  ashaviugbeen  executed  on  the  day  on  whiA 
it  bears  date,  unless  the  contrary  be  shown.  Colquhoitn  v.  Atldnson,  6  Mnnf.  550. 
Breckenridge  v.  Todd,  3  Monroe,  53.  Sweetser  v.  Lowell,  33  Maine,  446.  That  Uie 
Bclcnowledgment  before  a  magistrate  is  of  a  subsequent  date  does  not  afiect  this  pre* 
sumption.  Ford  v.  Gregory,  10  B.  Monroe,  175.  where  the  date  in  the  body  of  a  deed 
was  exactly  one  year  before  the  date  at  the  foot,  it  was  held  that  the  latter  should  be 
considered  as  the  true  date  of  the  execution  of  the  deed.  Morrison  v,  Caldwell,  ^  Mon- 
roe, 436,— Sharswood, 

(J4)  But  an  escrow,  when  justice  requires  it,  may  take  effitct  by  rcla^on  back  to  the 
first  delivery,  so  as  to  give  it  the  effect  of  a  deed  duly  delivered  from  that  time.  If  this 
were  not  the  case,  manifest  injustice  would  frequently  happen  by  the  occurrence  of 
events  between  the  first  and  second  delivery.  There  is  no  other  rule  on  the  subject  than 
the  general  one  by  which  it  may  be  considered  as  taking  effect  from  either  penod  so  as 
best  to  efiectnete  the  purposes  of  justice.  But  this  fiction  can  never  be  made  to  prevail 
against  the  truth  and  jnshce  of  the  case,  i  Johns.  Ch.  Rep.  288.  If  a/imifjo^  [Unmarried 
woman]  execute  a  deed  andmarr^  before  it  cease  to  bean  escrow  by  a  second  delivery,  it 
is  necessary  to  give  the  deed  effect  Irom  the  first  delivery;  otherwise  it  would  be  void. 
So  a  delivery  to  a  third  person  for  and  on  behalf  of  the  grantee,  or  with  direcHona  that  it  is 
to  be  delivered  by  him  to  the  grantee  on  the  happening  of  a  particular  event,  is  valid  from 
the  beginning  alter  the  event  and  acceptance  have  occurrM,  the  third  person  being  in 
such  case  considered  a  trustee  for  his  use.  6  Mod.  Rep.  317.  3  Mass.  Rep.  453.  When  a 
deed  for  a  valuable  consideration  is  executed  in  the  absence  of  the  grantee,  if  for  his 
t>encGt,  it  may  take  immediate  effect,  without  any  agency  in  a  third  person  to  accept 
it;  for  his  assent  will  be  presumed.  5  S.  &  R.  32a  9  S.  &  R.  144.  Ana  it  is  a  matter  of 
no  importance  if  the  deed  be  suffered  to  remain  in  the  possession  of  the  grantor.  If  both 
parties  be  present,  and  the  usual  formalities  of  execution  take  place,  wiUiout  any  condi- 
tions or  qualiGcaUons  annexed,  it  is  a  complete  and  valid  deed,  notwithstanding  it  be 
left  in  the  hands  of  the  gr&ntor.  i  Johns.  Ch.  Rep.  340.  3  Bamewall  &  Creaaw.  671.— 
Rebd. 

If  a  deed  be  delivered  to  the  Krantee,  to  become  absolute  on  a  contingency,  such  con- 
dition is  void  and  the  delivery  absolute.  There  cannot  be  a  delivery  as  an  escrow  to  the 
grantee  himself.  Foley  f.  Cowgill,  5  Blackf.  iS.  Graves  v.  Tucker,  10  Smedes  St  Marsh. 
9.  Lawton  v.  Sager,  11  Barbour,  S.C.  349.  Johnson  v.  Branch,  11  Humph.  531.  Jordan 
V.  Pollock.  14  Geo.  145.— Shakswood. 

Generally,  an  escrow  takes  eSect  from  the  second  delivery,  and  is  to  be  considered  the 
deed  of  the  party  from  that  time.  But  this  general  rule  does  not  apply  when  justice 
requires  a  resort  to  fiction.  The  relation  back  to  the  first  delivery,  so  aa  to  give  the  deed 
effect  from  that  time,  is  allowed,  in  cases  of  necessity,  to  avoid  injtuy  to  the  operation  of 
the  deed,  from  events  happening  between  the  first  and  second  delivery.  When  one 
makes  a  deed  and  delivers  it  as  an  escrow  and  dies;  or,  in  the  case  of  a  feme  sole,  marries 
before  the  second  delivery,  the  relation  back  to  the  time  when  the  g;rantor  was  in  life,  or 
the  Jette  was  sole,  is  necessary  to  render  the  deed  valid.  Wellborn  v.  Weaver,  17  Ga. 
374  (iSss)  Lumpkin.  J.  Jackson  v.  Phipps,  13  Johns.  (K,  Y,)  431  (1815).  Siiarrow  v. 
Smith,  s  Conn.  116(1813).  Coe  v.  Turner,  5  Conn.  93  (1833).  Herbert  v.  Herbert,  i 
Breese,  360  (HI,  1830).  Jobtuon  v.  Branch,  11  Humphries  (Tenn.)  532  (1851}.  Firemen's 
Ins.  Co.  V.  McMillan,  29  Ala.  160  (1856).  Loubal  v.  Kipp,  g  Fla.  66  (i860).  Daniels  v. 
Smith.  4  Minn.  183  (i860).  Berry  i'.  Anderson,  3a  Ind.  40  (1864}.  Fitch  o.  Bunch,  30 
Cal.  311  (1866).    Binn's Justice,  Brightly  (10 ed.)  p.  71  (1895). 

(55)  It  is  not  essential  to  the  validity  of  a  deed  in  general  that  it  should  be  executed 
in  the  presence  of  a  witness.  Com.  Dig.  Fait,  B.  3.  Phil,  on  Evid.  413  to  431,  4th  ed. 
And  where  the  names  of  two  fictitious  persons  had  been  subscribed  by  way  of  attestation. 
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serving  the  evidence,  than  for  constitutiag  the  essence  of  the  deed,  (56)  Our 
modem  deeds  are  in  reali^  nothing  more  than  an  improvement  or  amplifica- 
tion of  the  brevia  lestata  mentioned  by  the  feodal  writers,  (A)  which  were 
written  memorandums,  introduced  to  perpetuate  the  tenor  of  the  conveyance 
and  investiture,  when  grants  by  parol  only  became  the  foundation  of  frequent 
dispute  and  uncertainty.  To  this  end  they  registered  in  the  deed  the  persons 
who  attended  as  witnesses,  which  was  formerly  done  without  their  signing 
their  names,  (that  not  being  always  in  their  power,)  but  they  only  heard  the 
deed  read;  and  then  the  clerk  or  scribe  added  their  names,  in  a  sort  of 
memorandum:  thus: — " kijs  tesHbus  Johanne  Moore,  /acobo  Smitk,  etaliis,  ad 
hancrent  convocatis."(J'){t^'])  This,  like  all  other  solemn  transactions,  was 
originally  done  only  coram  paribus,  {m)  and  frequently  when  assembled  in 
the  court-baron,  hundred,  or  county-court;  which  was  then  expressed  in  the 

attestation,  lesU  comttalu,  hundredOy  etc^^n)  Afterwards  the  attesta- 
*3o8]     tion  of  other  witnesses  was  allowed,  the  trial  in  *case  of  a  dispute 

being  still  reserved  to  1)xg  pares;  with  whom  the  witnesses  (if  more 
than  one)  were  associated  and  joined  in  the  verdict;(f)  till  that  aJso  was 
abFOgated  by  the  statute  of  York,  12  Edw.  II.  st.  i,  c.  2.  And  in  this  man- 
ner, with  some  such  clause  of  kijs  testibus,  are  all  old  deeds  and  charters, 
particularly  magna  carta,  witnessed.  And  in  the  time  of  Sir  Edward  Coke, 
creations  of  nobility  were  still  witnessed  in  the  same  manner.(/)     But  in  the 

(t)  Fnd.  J.  1,  t.  4.  3K.  660.    twluieand  Id  the  county,  la  the  bundTed 

(II  Co.  UtL  T.  (courts)  elc] 

\n)  Feud-t.i.l.    [In  tbe  pitaence  of  the  wen.]  (o)  ix<.  IMt.  i. 

<n)  Spelm.  Oloaa.  ■£&.      liidoz,  Formiil.  N°  Zl,  (p)  2  iDBt.  S). 

the  judge  permitted  the  plaintiff,  who  had  received  the  deed  from  the  defendHnt  in  that 
deceitful  shape,  to  give  evidence  of  the  haodwritinK  of  the  defendant  himself;  and  where 
the  snbscribinK  witness  denied  any  recollection  of  ue  execution,  proof  of  hia  handwriting 
was  deemed  sufficient     Peake  Rep.  23,  146      a  Camp.  635. 

Tne  distinction  between  execntion  of  deeds  at  common  law  and  executions  under 
powers  is  fully  established.  It  is  a  well-known  rule  that  all  the  formalities  and  drcum- 
stances  prescribed  by  a  power  are  to  be  strictly  observed.  Tf  a  particnlar  number  of 
attesting;  witnesses  is  required,  there  must  be  that  number.  If  they  are  to  attest  in  a 
particular  form,  that  form  must  be  followed;  and  they  must  attest  every  thing  that  is 
necessary  for  the  execution  of  the  power.  4  Taunt.  214.  7  Taunt.  361.  17  Ves.  454, 
S.  C  Also,  Sugden  on  Powers.  But  the  54  Geo.  Ill,  c.  168  aids  the  omission  of  the 
memorandum  of  attestation  when,  in  fact,  the  deed  has  been  duly  attested. — Chitty. 

(56]  "  It  would  seem,  that  according  to  the  laws  of  England,  sid>scribing  witnesses 

are  not  essentially  necessary  to  the  validity  of  a   deed I   doubt   whether 

there  ever  was  a  deed,  either  at  common  taw  or  under  the  statute  of  uses,  that  was  not 
executed  in  the  presence  of  witnesses.  Livery  of  seisin  seems  to  imply  publicity  and  the 
presence  of  witnesses.  I  have  examined  many  forms  of  deeds  presented  by  conveyan- 
cers, and  all  of  them,  without  exception,  have  a  clause  of  attestation  in  the  presence  of  at 
least  two  subscribing  witnesses.  Such  has  been  the  universality  of  the  practice  in  this 
country  that  all  my  brethren  concur  in  saying  that  they  never  saw  an  e^ctoal  deed  for 
the  conveyance  of  land  (unless  this  be  one)  which  was  not  executed  in  the  presence  of 
subscribing  witnesses."  O'Neall,  J.  in  Allston  v.  Thompson,  i  Cheeves  (S,  C),  27J 
(1840). 

"  At  common  law  this  was  unnecessary  and  is  still  unnecessary  in  some  of  the  States. 
But  generally,  in  the  United  States,  witnesses  are  required,  the  number  vaiying  with  the 
statutory  regulation  of  each  State.  In  some  only  one  witness  is  required,  but  the  usual 
cumber  is  two."    Tiedeman  Real  Prop.  781  (a  ed.  189J). 

"Neither  the  common  law  nor  the  StaL  of  Frauds  requires  that  a  deed  to  be  valid 
must  be  executed  in  the  presence  of  witnessea."  However,  a  deed  not  executed  by  two 
witnesses  could  not,  nndet  the  Ga.  sUtutes.  be  recorded,  and  was  hence  postponed  to 
auhsequent  deeds  properly  attested  and  recorded.  Downs  v.  Yonge,  17  Ga.  296  (1855). 
McCausliu  v.  McGuire,  14  Kan.  347  (1875).  Coryell  v.  Holmes.  2  Texas  Unteporled 
Cases,  670  (1891).  1  Sheppard's  Touchstone;  Preston,  61.  2  GreenleaPs  Cruise  on 
Real  Prop.  334  (1856).  3  Wash,  on  Real  Prop.  (5  ed.)  MI.  I  Warvelle  on  Vendors,  487. 
Williams  on  Real  Prop.  (6  ed.)  191, 

(57)  ["  Witness  John  Moore,  Jacob  Smith  and  others,  for  this  purpose  assembled."] 
Dole  ».  Thurlow,  la  Mete.  (Mass,)  166  (1846). 
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king's  commoD  charters,  writs,  or  letters-patent,  the  style  is  now  altered:  for 
at  present  the  king  is  his  own  witness,  and  attests  his  letters-patent  thus: 
"  7"«/^  ffiw^jo,  witness  ourself  at  Westminster,  etc.,"  a  form  whidi  was  intro- 
duced by  Richard  the  First,  (;)  but  not  commonly  used  till  about  the 
beginning  of  the  fifteenth  century;  nor  the  clause  oi  hijs  (estibus{^'])  entirely 
discontinued  till  the  reiguofHenr^' the  Eighth :(r)  which  was  also  Uie  era  of 
discontinuing  it  in  the  deeds  of  subjects,  learning  being  then  revived,  and  the 
faculty  of  writing  more  general;  and  therefore  ever  since  that  time  the  wit- 
nesses have  usually  subscribed  their  attestations,  either  at  the  bottom  or  on 
the  back  of  the  deed.  (  j) 

III.  We  are  next  to  consider  how  a  deed  may  be  avoided,  or  rendered  of  no 
^ect.  And  from  what  has  been  before  laid  down,  it  will  follow,  that  if  a 
deed  wants  any  of  the  essential  requisites  before  mentioned;  either,  i.  Proper 
parties,  and  a  proper  subject-matter:  2.  A  good  and  sufficient  considera- 
tion: 3.  Writing  on  paper  or  parchment,  duly  stamped:  4.  Sufficient 
and  le^l  words,  properly  disposed:  5.  Reading,  if  desired,  before  the  exe- 
cution: 6.  Sealing,  and,  by  the  statute,  in  most  cases  signing  aIso:(58)  or,  7. 
Delivery;  it  is  a  void  deed  ab  initio. {^q)  It  may  also  be  avoided  by  matter 
ex  post  facto: (_(>o)  as,  i.  By  rasure,  interlining,  or  other  alteration  in  any 
material  part:  ui^ess  a  memorandum  be  made  thereof  at  the  time  of  the 
execution    and   attestation. (/)(6i)      3.  By  breaking  off,  or  defacing,  the 

(a)  Madox,  Pormul.  N°  MB.  (t)  i  Inst.  TK    Bee  [oce  ITS. 

(r)  lUd.  DInert.  fol.  SI.  (1)  llRep.21. 


.(57UTh«e  Witnesses.] 

(58)  "  It  seems  that  in  some  of  the  States  to  m  very  late  day  a  deed  is  recognized  as  a 
valid  conveyance  without  being  signed  by  the  parties,  but  in  most  of  them,  if  not  all, 
signing  is  absolutely  required,  and  in  all  it  is  customarj  and  advisable.  Sometimes  the 
statute  requires  the  deed  to  be  subscribed."     Tiedeman  Real  Prop.  777  (3  ed.  1892). 

(59)  [From  the  beginning.] 

(60)  [After  the  act  has  been  done.] 

(61 )  See,  in  general.  Com.  Dig.  Fait,  P.  A  deed  may  be  considered  as  an  entire  trans- 
action, operating  as  to  the  different  parties  from  the  time  of  execution  by  each,  but  not 
perfect  till  the  execution  by  all.  Any  alteration  made  in  the  progress  of  such  a  transaction 
still  leaves  the  deed  valid  as  to  the  parties  previDuslv  executing  it,  provided  the  altera- 
tion has  not  affected  the  situation  in  which  they  stood.  As  thus,  when  A.  executed,  there 
were  blanks,  which  were  filled  up  and  interlineations  made  before  B.  executed,  but  aa 
the  filling  up  and  interlineation  did  not  affect  A.,  the  conveyance  to  C.  wan  valid.  4  B. 
&  A.  67s.— CHITTY.  Wood.  L.  &  T.  361.  Silvers  v.  Reynolds,  3  N.  J.  283  {1839).  Coc- 
liea  r.  Van  Note,  i  Harrison  (N.  T.)  333  (1838). 

It  must  not  be  inferred  from  the  text  that  every  alteration  not  noted  at  the  time  of 
execution  avoids  a  deed.  If  the  alteration  was  made  before  execution,  it  need  not  be 
noted;  although  it  is  advisable  always  to  have  it  done.  Rockafella  v.  Kea,  7  Halst.  iSa 
It  is  well  settled  that  a  material  alteration  or  interlineation  fraudulently  made  by  a  party 
after  the  execution  of  the  deed  avoids  it.  Heffelfinger  v.  Shutz,  i6  S.  &  R.  44.  Miller 
V.  Stewart,  4  Wash.  C.  C.  26.  Lewis  v.  Payn,  8  Cowen,  71.  Pequawket  Bridge  v.  Mather, 
8  N.  Hamp.  139.  It  is  not  so  well  settled  whether,  when  a  deed  appears  on  its  face  to 
be  altered,  such  alteration  is  presumed  pritna  facie  to  have  been  made  before  or  after 
execution.  That  it  is  incumbent  on  the  party  producing  a  writing  to  explain  any  appa- 
rent alteration  in  it,  is  decided  in  Acker  v.  Ledyard.  8  Barb.  S.  C.  514;  while  that  the 
presnmption  shall  always  be  in  favor  of  honesty  until  the  contrary  appears,  is  asserted  in 
Simpson  V.  Stackhonae,  9  Barr,  186.  Beaman  v.  Russell,  »  Vermont.  205.  Boothby  v. 
Stanly.  34  Maine,  115.  A  memorandum  at  the  foot  is  valuable  in  preventing  the  ques- 
tion from  arising.  Alterations,  however,  may  be  made  subsequently  to  the  execution, 
by  the  authority  or  consent  of  the  parties  given  before  or  after  eiecution;  and  such 
authority  or  consent  may  be  proved  by  oral  evidence.  Kirwin's  case,  8  Cowen,  II8, 
Speake  v.  The  United  States,  9  Cranch.  28.  If  blank  spaces  be  left  to  be  filled  after 
execution,  the  consent  of  the  party  executing  that  they  shall  be  afUrwards  filled  is  to 
be  implied.  Wiley  v.  Moon,  17  S.  &  R.  438.  Smitb  v.  Crooker,  5  Mass.  538.  Board- 
man  V.  Gore,  i  Stewart,  517.  Bank  v.  Curry,  2  Dana,  141.  An  alteration  by  a  stranger, 
though  material,  will  not  render  the  instrument  inoperative.  Nichols  v.  Johnson,  10 
Conn.  192. 
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♦309]  seal.(a)(6o)  3,  By  delivering  it  up  to  be  cancelled;  *thatis,  tohave 
lines  drawn  over  it  in  the  fonn  of  lattice-work  or  cancelli:  though  the 
phrase  is  now  used  figuratively  for  any  manner  of  obliteration  or  defadng  it.  (61 ) 
4.  By  the  agreement  of  such,  whose  concurrence  is  necessary,  in  order  for  the 
deed  to  stand:  as  the  husband,  where  a  feme-covert  is  concerned;  an  infant, 
or  person  under  duress,  when  those  disabilities  are  removed;  and  the  like.  5. 
By  the  judgment  or  decree  of  a  court  of  judicature.  This  was  anciently  the 
province  of  the  court  of  starchamber,  and  now  of  the  chancery:  (62)  when  it 
appears  that  the  deed  was  obtained  \^  fraud,  force,  or  other  foul  practice;  or 
is  proved  to  be  an  absolute  forgery,  iw)  In  any  of  these  cases  the  deed  may- 
be avoided,  either  in  part  or  totiUly,  according  as  the  cause  of  avoidance  is 
more  or  less  extensive. 

And,  having  thus  explained  the  general  nature  of  deeds,  we  are  next  to 
consider  their  several  q)ecie$,  together  with  their  respective  incidents.  And 
herein  I  shall  only  examine  the  particulars  of  those  which,  from  long  prac- 
tice and  experience  of  their  efficacy,  are  generally  used  in  the  alienation  of 
real  estates:  for  it  would  be  tedious,  nay  infinite,  to  descant  upon  all  the 
several  instruments  made  use  of  in  personal  concerns,  but  which  fall  under 
our  general  definition  of  a  deed;  that  is,  a  writing  sealed  and  delivered.  The 
former,  being  principally  such  as  serve  to  cmivey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated  conveyances:  which 
are  either  conveyances  at  common  law,  or  such  as  receive  their  force  and 
efficacy  by  virtue  of  the  statute  of  uses. 

I.  Of  conveyances  by  the  common  law,  some  may  be  called  original  or 
primary  conveyances;  which  are  those  by  means  whereof. the  benefit  or 
estate  is  created  or  first  arises;  other  are  derivative  or  secondary;  whereby  the 

(«)SRep.  ZS.  (w)  Toth.  nwM).  24.    1  Vcni.  S18. 


Bsrrct  v.  Thorndike,  r  Greenl.  73.  Heirick  v,  Haliti,  ai  Wend.  388.  No  action  can 
be  mainUined  by  the  frsudulent  party  upon  any  of  the  covenants  contained  in 
the  deed.  Jackaon  ».  Jacoby,  9  Cowcn,  laj.  Lewis  v.  t'ayn,  8  Cowen,  71.  Wallace 
f.  Hannstead,  3  Hams,  462.  Where,  however,  a  deed  separately  acknowledged  by 
a  married  woman  to  pass  her  estate  is  fraudulently  aftered,  the  title  of  the  ^nM 


ia  destroyed,   because   by  law  the  deed    is  esBentiaf  to^convey  her  interest— Shaks^ 
WOOD. 

(60)  See,  in  general,  Com.  Dig.  Fait,  P.  z.  It  must  be  an  intentional  breaking  off  or 
defacing  by  the  party  to  whom  the  other  is  bound;  for  if  the  person  bound  break  off  or 
deface  the  seal,  it  will  not  avoid  the  deed.  Touchstone,  c.  4.  9.  6,  3.  .-And  if  it  appear 
that  the  seal  has  been  afBxed,  and  aflerwards  broken  off  or  defaced  by  accident,  the  deed 
will  still  be  valid.  Palm.  403.  And  the  de&cing  or  cancelling  a  deed  will  not  in  any 
case  divest  property  which  has  once  vested  by  transmutation  of  possession.  3  Hen.  Bla. 
263;  and  see  4  B.  &  A.  675,— Coleridok. 

If  several  join  in  a  deed,  and  be  separmtely  bound  thereby,  the  breaking  off  the  seal 
of  one  with  intent  to  discharge  him  from  future  liability  will  not  alter  the  liability  of  the 
others.     I  B.  &  C.  683.— Chitty. 

(6i)But  when  an  estate  has  passed  by  the  deed,  themerely  cancelling  it  will  not  suffice, 
but  there  must  be  a  reconveyance,  or,  in  case  of  a  lease,  a  surrender,  o  Bast,  86.  4  B.  & 
A.  465.— Chittv. 

While  the  cancellation  of  a  deed  by  the  parties  will  destroy  the  deed  so  far  as  it  it 
executory,  and  annul  whatever  covenants,  express  or  implied,  may  be  contained  in  it,  it 
should  be  borne  in  mind,  as  well-established  law.  that  it  will  not  divest  from  the  grantee 
and  revest  in  the  grantor  an  estate  which  has  once  vested.  Chipman  v.  Whittemoie,  ij 
Pick.  331.  Morgan  v.  Elam,  4  Merger,  375.  Schutt  v.  Large,  6  Barb.  S.  C.  373-  R«y- 
nor  V.  Wilson,  6  Hill,  469.  Mallery  v.  Stodder,  6  Ala.  Sol.  Jordan  v.  Pollock,  14  Geo. 
145. — Sharswood. 

(63)  The  courts  of  common  law  are  equally  competent  to  nullify  the  deed  in  such  case; 
upon  the  principle  that,  the  mind  not  assenting,  it  is  not  the  deed  of  the  party  sought  to 
be  chaTged  by  it;  and  there  is  no  occasion  to  resort  to  a  conrt  of  equity  for  relief,  when 
evidence  at  law  can  be  adduced,    a  T.  R.  765.— CHtrrv. 
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benefit  or  estate  originally  created  is  enlarged,  restra.-ned,  transferred,  or 
extinguislied. 

*Original  conveyances  are  the  following:  r.  Feoffment;  2.  Gift;  3.     [*3io 
Grant;   4.    Lease;   5.    Bxchange;    6.   Partition:    derivative  are,   7. 
Release;     8.   Confirmation;    9.   Surrender;    10.   Assignment;    11.   Defeaz- 
ance.(63) 

I .  A  feoffment,  feoffdmentum,  is  a  substantive  derived  from  the  verb,  to 
tai^aS,  feoffare  or  infeudare,  to  give  one  a  feud;  and  therefore  feoffinent  is 
properly  donatio  feudi.  (^)  It  is  the  most  ancient  method  of  conveyance, 
the  most  solemn  and  public,  and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any  corporeal  heredita- 
ment to  another.  He  that  so  gives,  or  enfeoffs,  is  called  the  feoffor;  and  the 
person  enfeoffed  is  denominated  Va^  feoffee.  (64) 

This  is  plainly  derived  from,  or  is  indeed  itselfthevery  modeof,  the  ancient 
feodal  donation;  for  though  it  may  be  performed  by  the  word  "enfeoff"  or 
"grant,"  yet  the  aptestword  of  feoffment  is  "dooTdedi"{y)  And  it  is  still 
directed  and  governed  by  the  same  feodal  rules;  insomuch  that  the  principal 
rule  relating  to  the  extent  and  ^fect  of  the  feodal  grant,  '^  tenor  est  quilegem 
dat  feudo, ' '  (65)  is  in  other  words  become  the  maxim  of  our  law  with  rela- 
tion to  feoffiments,  "  modus  legem  dat  donaiioni.'\e)(fi(i)  And  therefore,  as 
in  pure  feodal  donations,  the  lord,  from  whom  the  feud  moved,  must  ex- 
pressly limit  and  declare  the  continuance  or  quantity  of  estate  which  he 
meant  to  confer,  "  wr  quis  plus  donasse  pnesumatur  quam  in  donatione  ex- 
firesserit;"  (a)(67)  so,  if  one  grants  by  feoffment  lands  or  tenements  to 
another,  and  limits  or  expresses  no  estate,  the  grantee  (due  ceremonies  of 
law  being  performed)  hath  barely  an  estate  for  life.(i)  For  as  the  personal 
abilities  of  the  feoffee  were  originally  presumed  to  be  the  immediate  or 
principal  inducements  to  the  feoffment,  the  feoffee's  estate  ought  to  be  con- 
fined to  his  person,  and  subsist  only  for  his  life;  unless  the  feoffor,  by 
express  provision  in  the  creation  *and  constitution  of  the  estate,  hath  [*3ii 
given  it  a  longer  continuance.  These  express  provisions  are  indeed 
generally  made;  for  this  was  for  ages  the  only  conveyance,  whereby  our 
ancestors  were  wont  to  create  an  estate  in  fee-simple,(^),by  giving  the  land 
to  the  feoffee,  to  hold  to  him  and  his  heirs  forever;  though  it  serves  equally 
well  to  convey  any  other  estate  or  freehold,  (rf  ) 

But  by  the  mere  words  of  the  deed  the  feoffment  is  bytio  means  perfected: 
there  remains  a  very  material  ceremony  to  be  performed,  called  livery  of 
seisin:  without  which  the  feoffee  has  but  a  mere  estate  at  will,(^)  This  livery 
of  seisin  is  no  other  than  the  pure  feodal  investiture,  or  delivery  of  corporal 
possession  of  the  land  or  tenement;  which  was  held  absolutely  necessary  to 
complete  the  donation.  "Nam  feudum  sine  investitura  nulla  modo  con- 
stitui  potuit:  "(/)C68 )   and  an  estate  was   then  only   perfect,   when,   as 

f  il  Co.  Lin.  S.  (ej  See  ApuTMUz,  ^■'  I 

(p)  Ibid.  \S\  Co.  Lm.9. 

)i}  Wright.  31.  \t)  UN.  )  M. 

ja)  P>«e  ](».  j/)  Wright.  ST. 


{63)  Tiedemim  R.  P.  p.  730.     2  Pingrcy  on  Real  Prop.  1290. 

(64I  "This  is  the  only  primHry  coinnion  law  conveyance  now  known  to  ua  which  h 
capable  of  transferring  a  freehold."  Tiedeman  on  Real  Prop.  721  {1  ed.  1893).  Smith, 
Landlord  &  Tenant,  745  {1856).  3  Powell  on  Mortgages,  1015  a.  Perry  v.  Price,  I  Mo. 
395  ( '825),     2  Pingrey  on  Real  Prop.  I2t»a.     Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  351. 

(65)  ["  It  19  the  tenor  (of  the  deed)  which  eives  validity  to  a  fee."] 

(661  f"  Measture  gives  validity  to  the  grant.  ] 

(67)  t"  Lest  any  one  be  presumed  to  have  given  more  than  is  expressed  in  the  dona 
tJon,"] 

(68)  ["  For  a  fee  can  in  no  wise  be  perfected  without  investiture."] 
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the  author  of  Fleta  expresses  it  in  our  law,   "fit  juris  et  seisitut  amjufu- 

Investitures,  in  their  original  rise,  were  probably  intended  to  demonstrate 
in  conquered  countries  the  actual  possession  of  the  lord;  and  that  he  did  not 
grant  a  bare  litigious  right,  which  the  soldier  was  ill  qualified  to  prosecute, 
but  a  peaceable  and  firm  possession.  And  at  a  time  when  writing  was 
seldom  practiced,  a  mere  oral  gift,  at  a  distance  from  the  spot  that  was 
given,  was  not  likely  to  be  either  long  or  accurately  retained  in  the  memory 
of  bystanders,  who  were  very  little  interested  in  the  grant.  Afterwards  they 
were  retained  as  a  public  and  notorious  act,  that  the  country  might  take 
notice  of  and  testify  the  transfer  of  the  estate;  and  that  such,  as  claimed  title 
by  other  means,  might  know  against  whom  to  bring  their  actions. 

In  all  well-governed  nations  some  notoriety  of  this  kind  has  been 
*3i2]  ever  held  requisite,  in  order  to  acquire  and  ascertain  *the  property  of 
lands.  In  the  Roman  law  plenum  dominium(jo')  was  not  said  to  sub- 
sist, unless  where  a  man  had  both  the  right  and  the  corporal  possession;  which 
possession  could  not  be  acquired  without  both  an  actual  intention  to  possess, 
and  an  actual  seisin,  or  entry  into  the  premises,  or  part  of  them  in  the  name  of 
the  whole.(A)  And  even  in  ecclesiastical  promotions,  where  the  freehold 
passes  to  the  person  promoted,  corporal  possession  is  required  at  this  day,  to 
vest  the  property  completely  in  the  new  proprietor;  who,  according  to  the 
distinction  of  the  canonists, (i)  acquires  the  Jus  ad  rem,  or  inchoate  and  im- 
perfect right,  by  nomination  and  institution;  but  not  the  jus  in  re,  or  com- 
plete and  full  right,  unless  by  corporal  possession.  Therefore  in  dignities 
possession  is  given  by  instalment;  in  rectories  and  vicarages,  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister,  though  every  eccle- 
siastical power  is  vested  in  him  by  institution.  So  also  even  in  descents  of 
lands  by  our  law,  which  are  cast  on  the  heir  by  act  of  the  law  itself,  the  heir 
has  not  plenum,  dominium,  or  full  and  complete  ownership,  till  he  has  made 
an  actual  corporal  entry  into  the  lands:(7t)  for  if  he  dies  before  entry  made, 

»)  £.  8,  C  K  tn.  wtHdeiit    But  ft  1b  not  (o  be  undentood  that  be 

I  Nam  i^lKAniir  pcnatloium  atrport  ft  aniiao:  who  widies  lolkke  pomesslon  must  waltrn 

najiKjieriecwjiore.-iKmie  perK  ottfeno.    JVcm  anteni  clixl:  (brltl< "' 

Ha  mx^laKfwn  M,  w  qui  fundun  potMert  vrlU,  land.)    IJ.  41 


in  poitidert  vftlt.  land.)  IJ.  41,  2,  S.  And  nfrftln :  tradMonOM*  dam 
tv^eO,  ^uom'fM  nfo  renua.  non  niulii  poFtu,  traurmuihir.  |TI 
ibtun  poflnenioii.       ownenhip  of  a  Ihlnff  la  bBDaierred  bf  deilTary^  u 


paUu  tftfiifii  fnb-oAv.    [For  to  obUln  pc  .  .  v 

we  must  enter  on  Ibe  luid  with  an  intention  lo      by  mere  agreement.]  Cod.  1,  3,  20. 

fimem,  neltber  entir  nor  InUntlon  alone  being         (1)  Decrrlat,  l.i,Li,c.  10. 


(69)  ["There  is  a  conjunction  of  law  and  ;  ^  .  , 
Horde,  t  Burr.  107)  said,  in  conlbrmttj  with  the  text  above,  "  Seisin  is  a  technical  term, 
to  denote  the  completion  of  that  investiture  by  which  the  tenant  is  admitted  into  the 
tenure,  and  without  which  no  freehold  could  be  constituted  or  pass.  Disseisin,  conse- 
quently, means  some  way  of  turning  the  tenant  out  of  his  tenure,  and  usurping  his  pUce 
and  feudal  relation."  It  should  be  observed,  however,  that  liver?  of  seisin,  though  the 
fact  be  not  endorsed  on  the  deed  of  feoSinent,  will  he  presumed  where  the  possession 
has  gone  according  to  the  feofiinent  for  a  great  length  of  time.  Jackson  v.  Jackson, 
Fiti-Gih.  147.  Throckmorton  v.  Tracey,  i  Plowd.  149.  And  a  court  of  equity  will  even 
supply  the  admitted  defect  of  liverv  of  seisin,  where  a  feoffment  appears  to  have  been 
maae  for  a  good  or  a  valuable  consideration.  Thompson  v,  Attfield,  as  stated  from  B.eg. 
Lib.  in  Mr.  Raithby's  note  to  i  Vem.  40.  Btirgh  v.  Francis,  i  Bq.  Ca.  Abr.  33a — 
ChiTTV. 

Turpin  w.  Locket,  6  Call  (Va.)  131  (1804).  Den  n.  Crawford.  3  Halsted  (N.J.)  108 
(1815).  1  Lomas  v.  Blackemore.  5  Yerger  (Tenn.)  135  (1833).  Mayhem  v.  Johnson,  3 
Green  (N,  J.)  118  (1835).  Sparrow  v.  Kingman,  1  Comstock  (N.  Y.)  350  (1848).  Rose- 
boom  V.  Van  Vechten,  5  Denio  (N.  Y. )  419  (1848).  Bowen  Admr.  v.  Collins,  15  Ga.  101 
(18S4I.  Cassedy  W.Jackson,  45  Minn.  403  (1871).  Wells,  Fai^o  &  Co.  f.  Smith  &  Neston, 
1  Utah,  45  (1877V 

(70)  [Full  ownership.]  Jackson  v.  Demont,  9  Johnson  (N,  Y.JsS  (187a).  Speeds. 
Bnford,  3  Bibb.  (Ky.)  60  (1813). 

(71)  Graham  v.  Luddington,  19  Hun.  (N.  Y.)  351  (1S79). 
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his  heir  shall  not  be  entitled  to  take  the  possession,  but  the  heir  of  the  per- 
son who  was  last  actually  seised.(£)  It  is  not  therefore  only  a  mere  right 
to  enter,  but  the  actual  entry,  that  makes  a  man  complete  owner;  so  as  to 
transmit  the  inheritance  to  his  own  heirs:  non  jus,  sed  setsina,  facii  sHpi- 
/««.(/X72) 

Yet  the  corporal  tradition  of  lands  being  sometimes  inconvenient,  a  sym- 
bolical delivery  of  possession  was  in  many  cases  anciently  allowed;  by  trans- 
ferring something  near  at  hand,  in  the  presence  of  credible  witnesses,  whidi 
by  agreement  should  serve  to  represent  the  very  thing  designed  to  be 
conveyed;  and  an  occupancy  of  this  sign  or  symbol  was  per*mitted  [*3i3 
as  equivalent  to  occupancy  of  the  land  itself.  Among  the  Jews  we 
find  the  evidence  of  a  purchase  thus  defined  in  the  book  of  Ruth:Cm)  "now 
this  was  the  manner  in  former  time  of  Israel,  concerning  redeeming  and  con- 
cerning changing,  for  to  confirm  all  things:  a  man  plucked  off  his  shoe  and 
gave  it  to  his  neighbor;  and  this  was  a  testimony  in  Israel."  Among  the 
ancient  Goths  and  Swedes,  contracts  for  the  sale  of  lands  were  made  in  the 
presence  of  witnesses  who  extended  the  cloak  of  the  buyer,  while  the  seller 
cast  a  clod  of  the  land  into  it,  in  order  to  give  possession;  and  a  staff  or  wand 
was  also  delivered  from  the  vendor  to  the  vendee,  which  passed  through  the 
hands  of  the  witnesses.  («)(73)  With  our  Saxon  ancestors  the  delivery  of  a 
turf  was  a  necessary  solemnity  to  establish  the  conveyance  of  lands,  (c)  And 
to  this  day,  the  conveyauce  of  our  copyhold  estates  is  usually  made  from  the 
seller  to  the  lord  or  his  steward  by  ddivery  of  a  rod  or  verge,  and  then  from 
the  lord  to  the  purchaser  by  re-delivery  of  the  same,  in  the  presence  of  a 
jury  of  tenants. 

Conveyances  in  writing  were  the  last  and  most  refined  improvement.  The 
mere  delivery  of  possession,  either  actual  or  symbolical,  depending  on  the 
ocular  testimony  and  remembrance  of  the  witnesses,  was  liable  to  be  forgotten 
or  misrepresented,  and  became  frequently  incapable  of  proof.  Besides,  the 
new  occasions  and  necessities  introduced  by  the  advancement  of  commerce, 
required  means  to  be  devised  of  charging  and  encumbering  estates,  and  of 
making  them  liable  to  a  multitude  of  conditions  and  minute  designations  for 
the  purposes  of  raising  money,  without  an  absolute  sale  of  the  land;  and 
sometimes  the  like  proceedings  were  found  useful  in  order  to  make  a  decent 
and  competent  provision  for  the  numerous  branches  of  a  family,  and 
for  other  domestic  views.  None  of  which  could  be  effected  by  a  mere, 
simple,  corporal  transfer  of  the  soil  from  one  man  to  another,  which  was 
principally  calculated  for  conveying  an  absolute  unlimited  dominion. 
♦Written  deeds  were  therefore  introduced,  in  order  to  specify  and  P314 
perpetuate  the  peculiar  purposes  of  the  party  who  conveyed;  yet  still, 
for  a  very  long  series  of  years,  they  were  never  made  use  of,  but  in  com- 
pany with  the  more  ancient  and  notorious  method  of  transfer  by  delivery  of 
corporal  possession.  (74) 

Livery  of  seisin,  by  the  common  law,  is  necessary  to  be  made  upon  every 
grant  of  an  estate  of  freehold  in  hereditaments  corporeal,  whether  of  inheri- 
tance or  iot  life  only.  (75)  In  hereditaments  incorporeal  it  is  impossible  to  be 
made;  for  they  are  not  the  ot^ect  of  the  senses;  and  in  leases  for  years,  or 

(»  See  pase*  ^.  217,  21& 
(I)  Flet.  {.  S.  c  %  1 2. 
(■)  CH.  It.,  7. 


(7a)  [Not  right,  but  seidn,  makes  the  stock.] 
(73)  Tiedeman,  R.  P.  ^^3. 


73)  "i- 

(74)  Wood  V.  Fleet.  36  Tiffikny  (N.  V.)  507  (1667).    Uke  v.  Campbell,  i3  lU.  109 
1856V 

(75)  Boone,  Real  Prop.  40  (1883). 
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other  chattel  interests,  it  is  not  necessary.  Id  leases  for  years  indeed  an 
actual  entry  is  necessary  to  vest  the  estate  in  the  lessee:  for  the  bare  lease 
gives  him  only  a  right  to  enter,  which  is  called  his  interest  in  the  term,  «■ 
inUresse  termini:  and  when  he  enters  in  pursuance  of  that  right,  he  is  then, 
and  not  before,  in  possession  of  his  term,  and  complete  tenant  for  years. (^) 
This  entry  by  the  tenant  himself  serves  the  purpose  of  notoriety,  as  well  as 
livery  of  seisin  from  the  grantor  could  have  done;  which  it  would  have  been 
improper  to  have  given  in  this  case,  because  that  solemnity  is  appropriated 
to  the  convQ'ance  of  a  freehold.  And  this  is  one  reason  why  freeholds  can- 
not be  made  to  commence  w/tt/aw,  (76)  because  they  cannot  (at  the  common 
law)  be  made  but  by  livery  of  seisin;  which  livery,  being  an  actual  mannal 
tradition  of  the  land,  must  take  effect  in  prasenH,(j7^  or  not  at  aU.(^) 

On  the  creation  of  a  freehold  remainder,  at  one  and  the  same  time  with  a 
particular  estate  for  years,  we  have  before  seen,  that  at  the  common  law 
livery  must  be  made  to  the  particular  tenant,  (r)  But  if  such  a  remainder 
be  created  afterwards,  expectant  on  a  lease  for  years,  now  in  being, 
the  livery  must  not  be  made  to  the  lessee  for  years,  for  then  it  operates 

nothing;  "nam  quod  semel  meum  est,  amplius  meum  esse  non 
*3i5]     potest;" (sXjB)  but  it  must  be  made  to  the  remainderman  ^himself, 

by  consent  of  the  lessee  for  years;  for  without  his  consent  no  livery 
of  the  possession  can  be  given;(0  partly  because  such  forcible  livery  would 
be  an  ejectment  of  the  tenant  from  his  term,  and  partly  for  the  reasons  before 
given(«)  for  introducing  the  doctrine  of  attornments. 

Livery  of  seisin  is  either  in  deed  or  in  lazer.  Livery  in  deed  is  thus  per- 
formed. The  feoffor,  lessor,  or  his  attorney,  together  with  the  feoffee,  lessee, 
or  his  attorney,  (for  this  may  as  effectually  be  done  by  deputy  or  attorney  as 
by  the  principals  themselves  in  person, )(79)  come  to  the  land,  or  to  the 
house;  and  there,  in  the  presence  of  witnesses,  declare  the  contents  of  the 
feoffment  or  lease,  on  which  livery  is  to  be  made.  And  then  the  feoffor,  if  it 
be  of  land,  doth  deliver  to  the  feoffee,  all  other  persons  being  out  of  the 
ground,  a  clod  or  turf,  or  a  twig,  or  bough  there  growing,  with  words  to  this 
effect:  "  I  deliver  these  to  you  to  the  name  of  seisin  of  aU  the  lands  and 
tenements  contained  in  this  deed."  But  if  it  be  of  a  house,  the  feoffor  must 
take  the  ring  or  latch  of  the  door,  the  house  being  quite  empty,  and  deliver 
it  to  the  feoffee  in  the  same  form;  and  then  the  feoffee  must  enter  alone,  and 
shut  to  the  door,  and  then  open  it,  and  let  in  the  others,  (ai)  If  the  con- 
veyance or  feoffinent  be  of  divers  lands,  lying  scattered  in  one  and  the  same 
county,  then  in  the  feoffor's  possession,  livery  of  seisin  of  any  parcel  in  the 
name  of  the  rest,  sufficeth  for  all;(:^)  but  if  they  be  in  several  counties,  there 
must  be  as  many  liveries  as  there  are  counties.     For  if  the  title  to  these 

•}  Co.  LItt  40.  It)  Ibid.  II 

I)  Co.  Utt  a.   Wed.  Srmbk  ttl. 


j>)  Utt  (  41 


,,,  _  n  thepresent.]  This  is  Btil]  bo  in  convejancea  at  common  law;  butit  is  otherwise 
incoDveyances  to  uses  under  the  statute.  I  Saund.  onUsesandT.  3ed.  liS,  129.  4Tannt 
so.  Willps,  682.  a  Wila.  75.— Chittv.  Speed  v.  Buford,  3  Bibb  (Ky.)  60(1813!.  Gittingi 
f.  Hall,  I  Md.  34  (iSoo!.  Livery  of  seisin  is  abolished  m  England.  See  statute  Sand 
9  Vict,  c,  J06.  It  never  waa  adopted  in  the  United  States.  See  Kent  Com.  84.  Wash. 
Real  Prop.  3 ;. 

(78)  ["  For  what  is  once  mine  can  not  be  mine  more  fully."] 

(79)  But  the  authority  given  to  an  attorney,  etc.  for  this  purpose  should  be  by  deed; 
and  the  authority  so  given,  whether  by  the  feoffor  or  feofiee,  must  be  completely  ezecnted 
or  performed  in  the  lifetime  of  both  Oie  principals;  for  if  either  of  them  die  before  the 
livery  of  seisin  is  completed,  his  attorney  cannot  proceed,  because  bis  anthority  is  tben 
at  an  end.  See  a  Roll.  Abr.  8  R.  pi.  4,  5.  Co.  Utt.  51,  b.— ChiMV.  Goodeve'a  Mod. 
Law  of  Real  Prop,  (3  ed.)  353-4. 
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lands  comes  to  be  disputed,  there  inust  be  as  many  trials  as  there  are  counties, 
and  the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a  fact  in 
another.(8o)  Besides,  anciently  this  seisin  was  obliged  to  be  delivered 
toram  paribus  de  incineio,  before  the  peers  or  freeholders  of  the  neighborhood, 
who  attested  such  delivery  in  the  body  or  on  the  back  of  the  deed ;  according 
to  the  rule  of  the  feodal  law,(_)')  pares  debenl  interesse  investiture  feudi  el 
non  alii:(&i)  for  which  this  reason  is  expressly  given:  because 
♦the  peers  or  \'assals  of  the  lord,  being  bound  by  their  oath  of  fealty,  [*3i6 
will  take  care  that  no  fraud  be  committed  to  his  prejudice,  which 
strangers  might  be  apt  to  connive  at.  And  though  afterwards  the  ocular 
attestation  of  the  pares  was  held  unnecessary,  and  livery  might  be  made 
before  any  credible  witnesses,  yet  the  trial,  in  case  it  was  disputed,  (like  that 
of  all  other  attestations, )  (?)  was  still  reserved  to  the  pares  or  jury  of  the 
county. (a)  Also,  if  the  lands  be  out  on  lease,  though  all  lie  in  the  same 
county,  there  must  be  as  many  liveries  as  there  are  tenants;  because  no 
livery  can  be  made  in  this  case  but  by  the  consent  of.  the  particular  tenant; 
and  the  consent  of  one  will  not  bind  the  rest.(^)  And  in  all  these  cases  it  is 
prudent,  and  usual,  to  endorse  the  livery  of  seisin  on  the  back  of  the  deed, 
specifying  the  manner,  place,  and  time  of  making  it:  together  with  the  names 
of  the  witnesses. C^){82)     And  thus  much  for  livery  in  deed. 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in  sight  of  it 
only;  the  feoffor  saying  to  the  feoffee,  "  I  give  you  yonder  land,  enter  and 
take  possession."  Here,  if  the  feoffee  enters  during  the  life  of  the  feoffer,  it 
is  a  good  livery,  but  not  otherwise;  unless  he  dares  not  enter,  through  fear  of 
his  life  or  bodily  harm;  and  then  his  continual  claim,  made  yearly,  in  due  form 
of  law,  as  near  as  post>.>>le  to  the  lands,  (rf)  will  suffice  without  an  entry,  (^) 
This  livery  in  law  cannot  however  be  given  or  received  by  attorney,  but 
(mly  by  the  parties  themselves.  (/)  (83) 

2.  The  conveyance  by  gift,  donatio,  is  properly  applied  to  the  creation  of 
an  estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and  lease  to  that  of 
an  estate  for  life  or  years.  It  differs  in  nothing  from  a  feoffment,  but  in  the 
nature  of  an  estate  passing  by  it:  for  the  operative  words  of  conveyance  in 
this  case  are  do  or  dedi;{g)  and  gifts  in  tail  are  equally  imperfect 
without  livery  of  seisin,  as  feoSinents  in  fee-simple.(A)(84)    *And    [*3i7 


IV)  Fatd.  I.  2.  L  SS.  (d)  Litt.  |i 

t(  aeepMeS07.  '-'"-  •'" 

a)  Glib.  10. 16. 
b)  OftT.  18. 
ej  See  Appendix,  NO  I. 


(d)  Litt  1121, 
{({  Co.  LUL  < 
(/)  IbhLSa. 
&]  Wen.  Srn 
}S)  UU.  I  & 


(80)  Thomas  v.  Blackemore,  5  Yerger  (Tenn.)  125  (183^!-  The  Law  of  Sales,  Newmark. 
sec.  340.    Williams  on  Real  Property  (6  ed.)  143.     2  Ptn^y  on  Real  Prop.  laoa. 

(81)  [The  peers,  and  no  others,  should  be  present  at  the  investiture  of  the  fee.1 

(81)  Thomas  ti.  Blackemore,  5  Yerger  (Tenn.)  135  {1833).  3  Wash,  on  Real  Prop.  (5 
ed.)  375. 

(83)  A  feoSinent  has  of  late  been  generallj  resorted  toin  practice  rather  for  its  peculiar 
powers  and  effects  than  as  a  8tm}je  mode  of  assurance  from  one  person  to  another.  Thus, 
a  feoffment  by  a  particular  tenant,  until  recently,  destroyed  the  contingent  remainders 
depending  on  the  pnrticular  estate,  and,  if  made  by  a  tenant  in  tail  in  possession,  discon- 
tinued the  estate-tail ;  and  at  one  time  it  seemed  quite  settled  that  a  feofitnent  might  be 
employed  to  convey  a  fee  to  the  feoffee  by  disseisin,  whatever  might  have  been  the  estate 
of  the  feoffor,  provided  he  had  possession  of  the  lands  enfeoffed.  See  the  authorities 
referred  toin  Batl.  Co.  Litt.  330,  b..n.  (1.)  a  Saund.  Us.  andTr.  15.  7  Prcst  Abst  393. 
Bat  this  doctrine  has  for  some  time  been  greatly  shaken;  and  it  has  been  considered  that 
a  feofiraent  had  no  longer  this  efiect,  (Doe  d,  Maddock  v.  Lynes,  3  B.  &  C.  388.  Doe  d. 
Dormer  v.  Moody.  3  Prest.  Conv.  Pref.  xt.  Doe  V.  Hall,  3  Dowl.  &  Ry.  38.  1  Saund. 
Us,  40.  Jerritt  I'.  Weare,  3  Pri  575;  and  see  Reynolds  v.  Jones,  3  Sim.  &Stn.  to6<;and 
by  Stat  8  and  9  VicL  c.  106,  }  4.  a  feofiinent  made  after  the  1st  of  October,  1845,  shall  not 
have  any  tortions  operation,  and  is  now  to  be  ranked  among  whet  are  called  innocenieaa- 
veyances.  — Stewart. 

(84)  Tiedeman  on  Real  Prop.  730  (3  ed.  1893).    Benson  v.  The  Mayor  etc.  of  N.  Y.,  10 
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this  is  the  only  distinctioa  that  Littleton  seems  to  take,  when  he 
says,  (i  )  "it  is  to  be  understood  that  there  is  feoffor  and  feoffee,  donor  and 
donee,  lessor  and  lessee;"  viz.,  feoffor  is  applied  to  a  feofiiDent  in  fee-simple, 
donor  to  a  gift  in  tail,  and  lessor  to  a  lease  for  life,  or  for  years,  or  at  will. 
In  common  acceptation  gifts  are  frequently  confounded  with  the  next  species 
of  deeds:  which  are, 

3,  Grants,  contessionts;  the  regular  method  by  the  common  law  of  trans- 
ferring the  property  of  incorporeal  hereditaments,  or  such  things  whereof  no 
livery  can  be  had.(i)  For  which  reason  all  corporeal  hereditaments,  as 
lands  and  houses,  are  said  to  lie  in  livery;  and  Uie  others,  as  advowsons, 
commons,  rents,  reversions,  etc.,  to  lie  in  granl.^l)  And  the  reason  is 
given  by  Bracton;(m)  "  traditio,  or  livery,  nihil  aliud  est  quam  rei  corporalix 
de persona  in  personam,  de  manu  in  manum,  translatio  aut  in  possessionem 
inducfio:  sed  res  incorporates,  qua  sunt  ipsum  jus  rei  vel  corpori  in/utrens, 
Iraditionem  non  paliuntur,"  {8$)  These  therefore  pass  merely  by  the 
delivery  of  the  deed.  And  in  signiories,  or  reversions  of  lands,  such  grant, 
together  with  the  attornment  of  the  tenant,  {while  attornments  were  requisite,) 
were  held  to  be  of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoff- 
ment and  livery  of  lands  in  immediate  possession.  It  therefore  differs  but 
little  from  a  feoffment,  except  in  its  subject-matter:  for  the  operative  words 
therein  commonly  used  are  dedi  et  concessi,  "  have  given  and  granted. "  (S6) 

4.  A  lease  is  pr<^rly  a  conveyance  of  any  lands  or  tenements,  (usually  in 
consideration  of  rent  or  other  annual  recompense,)  made  for  life,  for  years, 
or  at  will,  but  Hways  for  a  less  time  than  the  lessor  hath  in  the  premises: 
for  if  it  be  for  the  whole  interest,  it  is  more  properly  an  assignment  than  a 

lease. (87)     The  usual  words  of  operation  in  it  are,  "demise,  grant, 

*3l8]     and  to  farm  let;  demisi,  concessi,  et  ad  firmam  *lradidi.     Farm,  or 

feorme,  is  an  old  Saxon  word  signifying  provision:(H)  and  it  came 

\k)  Co.  Utt.  9.  )")  Bpelm.  ovm.  as. 

Barbour  (N.  Y.)  135  (1850).  Becber  i'.  Woods,  i6  Dpper  Canada  C,  P.  19,  33  {1865).  i 
Sheppard'a  Touchstone,  Preston,  9^3. 

(S51  ["  Livery  is  merely  the  transferring  from  one  person  to  another,  from  one  hand 
to  another,  or  the  indnction  into  possession  of  a  corporeal  hereditament:  hut  an  incorpo- 
real hereditament,  which  is  the  right  itself  to  a  thing,  or  inherent  in  the  person,  dixt 
not  admit  of  delivery."] 

"  It  is  true  that  'grant '  is  used  by  the  most  accorate  modem  writers,  as  comprehending 
a  conveyance  of  corporeal  hereditaments."  Dudley  v.  Sumner,  J  Mass.  473  (1809). 
"  Though  the  word  'grant '  was  originally  made  use  of  in  treating  of  conveyances  of 
interests  in  lands  to  denote  a  transfer  by  deed  of  that  which  could  not  be  passed  by  lively, 
and  ofcourae  was  applied  to  incorporeal  hereditaments,  it  has  now  become  a  generic  tain 
applicable  to  transfers  of  all  classes  of  property."  3  Wash,  on  Real  Prop.  (5  ed.)  193. 
Dartmouth  College  v.  Woodword,  4  Wneaton,  684  (1819}.  Dudley  v.  Sumner,  5  Has*. 
471  (1809).  Sellera  v.  Union  Lumbering  Co.  39  Wis.  537  O876).  Smith  on  Contracts,  33 
(1878I.     Myers  on  Vested  Rights,  510  (1S91). 

(86)  Which  words,  it  is  to  oe  observed,  in  any  deed  executed  after  the  ist  of  October, 
1845,  shall,  by  the  late  act  (8  &  9  Vict.  c.  106,  s.  4)  not  imply  any  covenant  in  law  in 
respect  of  any  hereditaments,  except  so  far  as  the  words  "  give  "  or  "  gia.nt "  may  b; 
force  of  any  act  of  parliament  imply  a  covenant.  But  by  the  same  act  an  important 
alteration  of  the  law  has  now  been  made.  Great  inconveniences  arose  in  the  comnnance 
of  corporeal  hereditaments  from  the  necessity  of  livery  0/ seisin  to  perfect  a  feomnent, 
and  various  contrivances  were  used  to  evade  its  necessity.  These  are  no  longer  needful; 
for  by  the  statute  8  &  9  Vict  c.  106,  s.  1,  all  corporeal  hereditaments  shall,  as  regard* 
the  conveyance  of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery.  By  this  useful  provision  the  conveyance  of  corporeal  hereditaments  is  much 
simplified. — Stewart.     Seaton  v.  Lunney,  37  Chanc.  Rep.  OnL  175,  Grant  {1879). 

(87)  Krider  v.  Lafferty,  i  Wharton  (Pa.),  315  (18351.  Bridge  Proprietors  v.  The  State, 
IN.  J.  389(1848).  Lenoww.  Fores,  48  Ark.  566(1886!.  Spiefman  r.  Kliest  36N.J.Eq. 
303.     Tiedeman  Real  Prop.  734  (3  ed.  1S93).     Binn's  Justice,  Brightly,  76  |,io  ed.  189S). 
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to  be  used  instead  of  rent  or  render,  because  anciently  the  greater  part  of 
rents  were  reserved  in  provisions;  in  com,  in  poultry,  and  the  like;  till  the 
use  of  monej'  became  more  frequent.  So  that  a  fanner,  firmarius,  was  one 
who  held  his  lands  upon  payment  of  a  rent  or  feorme:  though  at  present,  by 
a  gradual  departure  from  the  original  sense,  the  word  farm  is  brought  to 
signify  the  very  estate  or  lands  so  held  upon  farm  or  rent.  By  this  convey- 
ance an  estate  for  life,  for  years,  or  at  will,  may  be  created,  either  in  corporeal 
or  incorporeal  hereditaments;  though  livery  of  seisin  is  indeed  incident  and 
necessary  to  one  s^tedes  of  leases,  viz.,  leases  for  life  of  corporeal  heredita- 
ments; but  to  no  other.  (88) 

Whatever  restriction,  by  the  severity  of  the  feodal  law,  might  in  times  of 
very  high  antiquity  be  observed  with  regard  to  leases;  yet  try  the  common 
law,  as  it  has  stood  for  many  centuries,  all  persons  seised  of  any  estate  might 
let  leases  to  endure  so  long  as  their  own  interest  lasted,  but  no  longer.  (89) 
Therefore  tenant  in  fee-simple  might  let  leases  of  any  duration;  for  he  hath  the 
whole  interest;  hut  tenant  in  tail,  or  tenant  for  life,  could  make  no  leases  which 
^ould  bind  the  issue  in  tail  or  reversioner:  nor  could  a  husband,  seised  jure 
jixoris(go) ,  make  a  firm  or  valid  lease  for  any  longer  term  than  the  joint  lives 
of  himself  and  his  wife,  for  then  his  interest  expired.  Yet  some  tenants  for 
life,  where  the  fee-simple  was  in  abeyance,  might  (with  the  concurrence  of 
such  as  have  the  guardianship  of  the  fee)  make  leases  of  equal  duration  with 
those  granted  by  tenants  in  fee-simple,  such  as  parsons  and  vicars,  with  con- 
sent of  the  patron  and  ordinary.(o)  So  also  bishops  and  deans,  and  such 
other  sole  ecclesiastical  corporations  as  are  seised  of  the  fee-simpLe  of  lands 
in  their  corporate  right,  might,  with  the  concurrence  and  confirmation  of 
such  persons  as  the  law  requires,  have  made  leases  for  years,  or  f&r  life, 
estates  in  tail,  or  in  fee,  without  any  limitation  or  control.  And 
corporations  aggregate  *raight  have  made  what  estates  they  pleased,  P319 
without  the  confirmation  of  any  other  person  whatsoever.  Whereas 
now,  by  several  statutes,  this  power,  where  it  was  unreasonable,  and  might 
be  made  an  ill  use  of,  is  restrained;  and  where,  in  the  other  cases,  the  restraint 
by  the  common  law  seemed  too  hard,  it  is  in  some  measure  removed.  The 
former  statutes  are  called  the  restraining,  the  latter  the  enabling  statute. 
We  will  take  a  view  of  them  all,  in  order  of  time.(9i) 

And  first,  the  enabling  statute,  32  Hen.  VIII.  c,  28,  empowers  three 
manner  of  persons  to  make  leases,  to  endure  for  three  lives  or  one-and-twenty 
years,  whidi  could  not  do  so  before.  As  first,  tenant  in  tail  may,  by  such 
leases,  bind  his  issue  in  tail,  but  not  those  in  remainder  or  reversion.  (92) 
Secondly,  a  husband  seised  in  right  of  his  wife,  in  fee-simple  or  fee-tail, 
provided  the  wife  joins  in  such  lease,  may  bind  her  and  her  heirs  thereby. 
Lastly,  all  persons  seised  of  an  estate  of  fee-simple  in  right  of  their  churches, 
which  extends  not  to  parsons  and  vicars,  may  (without  the  concurrence  of 
any  other  person)  bind  their  successors.  But  then  there  must  many  requisites 
be  observed,  which  the  statute  specifies,  otherwise  such  leases  are  not  bind- 
ing.(^)  I.  The  lease  must  be  by  indenture;  and  not  by  deed-poll,  or  by 
parol.     2.  It  must  begin  from  the  making,  or  day  of  the  making,  and  not 

(o)  Co.  Utt.  M.  (p)  Co.  Utt.  44. 

Willaid  on  Real  Est  and  Conv.  (3«d.)  104.  "But  where  that  which  parportsto  be  a 
lease  conveys  the  whole  interest  of  the  lessor,  it  differs  in  no  respect  from  a  sale."  Sao- 
deison  V.  Scranton,  105  Pa.  State,  473  (1884). 

(SS)  Goodeve's  Mod.  Law  R.  P.  (3  ed.)  16,  358.  Newell  on  Ejectment,  fo  (189a). 
Tiedeman  Real  Prop.  734  (3  ed.  1892). 

(89)  Snodf!7a33  v.  Butler,  54  Miss.  47  (1876). 

(90)  [In  the  right  of  his  wife.] 

(91)  M.  A.  Baptist  Church  v.  B.  C.  in  O.  St.,  46  N.  Y.  141  (1871). 
(93)  Williams  on  Real  Property  (6  ed.),  54. 
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at  any  greater  distance  of  time,{93)  3.  If  there  be  any  old  lease  in  being, 
it  must  be  first  absolutely  surrendered,  or  be  within  a  year  of  expiring.  4. 
It  must  be  either  for  twenty-one  years,  or  three  lives,  and  not  for  both.  5. 
It  must  not  exceed  the  term  of  three  lives,  or  twenty-one  years,  but  may  be 
for  a  shorter  term.  6.  It  must  be  of  corporeal  hereditaments,  and  not  of 
such  things  as  lie  merely  in  grant;  for  no  rent  can  be  reserved  thereout  by 

the  common  law,  as  the  lessor  cannot  resort  to  them  to  distreui.(^) 
*32o]     7.  It  must  be  of  *lands  and  tenements  most  commonly  letten  for 

twenty  years  past;  so  that  if  they  had  been  let  for  above  half  the 
time  (or  eleven  years  out  of  the  twenty)  either  for  life,  or  for  years  at  will, 
or  by  copy  of  court-roll,  it  is  sufficient.  8.  The  most  usual  and  customary 
feorm  or  rent,  for  twenty  years  past,  must  be  reserved  yearly  on  such  lease. 
9.  Such  leases  must  not  be  made  without  impeachment  of  waste.  These  are 
^be  guards  imposed  by  the  statute  (which  was  avowedly  made  for  the  security 
of  farmers  and  the  consequent  improvement  of  tillage)  to  prevent  unreason- 
able abuses,  in  prejudice  of  the  issue,  the  wife,  or  the  successor,  of  the 
reasonable  indulgence  here  given. 

Next  follows,  in  order  of  time,  the  disabling  or  restraining  statute,  i  Eliz. 
c.  19, (made  entirely  for  the  benefit  of  the  successor,)  which  enacts,  that  all 
grants  by  archbishops  and  bishops,  (which  include  even  those  confirmed  by 
the  dean  and  chapter;  the  which,  however  long  or  unreasonable,  were  good 
at  common  law,)  other  than  for  the  term  of  one- and- twenty  years  or  three 
lives  from  the  making,  or  without  reserving  the  usual  rent,  shall  be  void. 
Concurrent  leases,  if  confirmed  by  the  dean  and  chapter,  are  held  to  be 
within  the  exception  of  this  statute,  and  therefore  valid;  provided  they  do 
not  exceed  (together  with  the  lease  in  being)  the  term  permitted  by  the 
act.(r)(94)  But  by  a  saving  expressly  made,  this  statute  of  i  Eliz.  did  not 
(7)  But  n 


(93)  By  various  acts  of  parlianteat.  and  also  frequentlj  by  private  settlements,  a  poiRi 
is  fluted  of  making  leases  in  possession,  but  not  in  reversion,  for  a  certain  term;  the 
object  being  that  the  estate  may  not  be  encumbered  bj  the  act  of  the  party  beyond  > 
spociRc  time.  Vet  persons  who  had  this  limited  power  of  making  leases  in  possession 
only  had  frequently  demised  the  premises  to  hold  front  the  day  of  the  dot*;  and  the 
courts  in  several  instances  had  detennined  that  the  vorAa  front  the  day  of  the  date 
excluded  the  day  of  making  the  deed,  and  that  of  consequence  these  were  leases  in  rever- 
sion, and  void.  See  Cro.  Jac.  158,  i  Buls.  177.  i  Roll.  Rep.  387.  3  Buls.  104.  Co.  LitL 
46,  b.  But  this  question  having  been  brought  aeain  before  lord  Mansfield  and  the  court 
of  King's  Bench,  it  was  established  that  from  the  day  might  either  be  inclusive  or  exclu- 
sive of  the  day,  and  therefore  that  it  ought  to  be  construed  so  as  to  effectuate  these 
important  decas,  and  not  to  destroy  them.  Pugh  v.  Dnke  of  Leeds,  Cowp.  714.  Free- 
man V.  West,  3  Wils.  i6j. — Christian. 

(94.)  The  law  of  concurrent  leases  is  somewhat  involved,  from  the  conflicting  operatioo 
of  the  ancient  common  Ian  with  the  several  statutes  passed  on  the  subject,  but  Uie  ptac- 
tical  results  are  as  follows: — 


a  year  before  the  expiration  of  the  first,  which  will  be  valid  upon  being  coufirnted  bv  the 
Atxa  and  chapter.  For  it  is  of  no  consequence  to  the  snccessor  how  long  the  old  lease 
has  to  run  at  the  period  of  making  the  nev  one,  as  the  term  of  the  latter  commences  from 
its  date,  and  both  are  thus  running  ont  at  the  same  time;  and  if  the  first  expire  the  next 
year,  the  second  will  expire  twenty  years  after,  as  there  is  not  at  any  period  an  interest 
of  more  than  twenty-one  years  in  lease.  But  there  cannot  be  two  leases  in  the  same 
way  running  for  lives  at  the  same  time,  nor  one  lease  for  lives  and  another  for  yean: 
they  must  be  both  of  the  latter  description,  or  they  cannot  coexist  or  concur  in  confer- 
ring an  interest  upon  the  lessee.  If  tne  second  lease  be  granted  to  any  other  than  the 
lessee  in  the  first,  the  lessor  may  lose  his  remedy  by  distrens  for  the  recovery  of  his  rent 
during  the  continuance  of  the  old  lease,  becsnse  the  old  lessee  may  pay  his  rent  to  the 
new  lessee,  who  is  become  the  reversioner,  and  against  whom  the  lessor  can  only  [wocecd 
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extend  to  grants  made  by  any  bishop  to  the  crown;  by  which  means  queen 
Blizabeth  procured  many  fair  possessions  to  be  made  over  to  her  by  the  pre- 
lates, either  for  her  own  use,  or  with  intent  to  be  granted  out  again  to  hei 
fevorites,  whom  she  thus  gratified  without  any  expense  to  herself.  To  pre- 
vent which(j)  for  the  future,  the  statute  1  Jac,  I.  c.  3  extends  the  prohibition 
to  grants  and  leases  made  to  the  king,  as  well  as  to  any  of  his  subjects. 

Next  comes  the  statute  13  Eliz.  c.  10,  explained  and  enforced  by  the 
statutes  14  Eliz.  c.  11  &  14,  18  Eliz.  c.  11,  and  43  Eliz.  c.  29;  which 
extend  the  restrictions  laid  by  *the  last- mentioned  statute  on  bishops,  [*32i 
to  certain  other  inferior  corporations,  both  sole  and  aggregate.  From 
laying  all  which  together  we  may  collect,  that  all  colleges,  cathedrals,  and 
other  ecclesiastical  or  eleemosynary  corporations,  and  all  parsons  and  vicars, 
are  restrained  from  making  any  leases  of  their  lands,  unless  under  the  follow- 
ing regulations:  i.  They  must  not  exceed  twenty-one  years,  or  three  lives, 
from  the  making.  2.  The  accustomed  rent,  or  more,  must  be  yearly  reserved 
thereon.  3.  Houses  in  corporations,  or  market-towns,  may  be  let  for  for^ 
years,  provided  they  be  not  the  mansion-houses  of  the  lessors,  nor  have 
above  ten  acres  of  ground  belonging  to  them;  and  pro\-ided  the  lessee  be 
bound  to  keep  them  in  repair;  and  they  may  also  be  aliened  in  fee-simple 
for  lands  of  equal  value  in  recompense.  4.  Where  there  is  an  old  lease  10 
being,  no  concurrent  lease  shall  be  made,  unless  where  the  old  one  will  expin. 
within  three  years.  5.  No  lease  (by  theequity  of  the  statute)  shall  be  made 
without  impeachment  of  waste.  (/)  6.  All  bonds  and  covenants  tending  to 
frustrate  the  provisions  of  the  statutes  of  13  &  18  Eliz.  shall  be  void. 

Concerning  these  restrictive  statutes  there  are  two  observations  to  be  made; 
first,  that  they  do  not  by  any  construction  enable  any  persons  to  make  such 
leases  as  they  were  by  common  law  disabled  to  make.  Therefore  a  parson,  or 
vicar,  though  he  is  restrained  from  making  longer  leases  than  for  twenty-one 
yearsor  three  lives,  even  wUh  the  consent  of  patron  and  ordinary,  yet  is  not 
enabled  to  make  any  lease  at  all,  so  as  to  bind  his  successor,  without  obtaining 
such  consent. (u)(95)  Secondly,  that  though  leases  contrary  to  these  acts 
are  declared  void,  yet  they  are  good  against  the  lessor  during  his  life,  if  he 
be  a  sole  corporation;  and  are  also  good  against  an  ablegate  corporation  so 
long  as  the  head  of  it  lives,  who  is  presumed  to  be  the  most  concemed  in 
interest.  For  the  act  was  intended  for  the  benefit  of  the  successor  only;  and 
no  man  shall  make  an  advantage  of  his  own  wrong. (ai) 

♦There  is  yet  another  restriction  with  regard  to  college  leases,  by  [*322 
statute  18  Eliz.  c.  6,  which  directs  that  one-third  of  the  old  rent, 
then  paid,  should  for  the  future  be  reserved  in  wheat  or  malt,  reserving  a 
quarter  of  wheat  for  each  6j.  8rf. ,  or  a  quarter  of  malt  for  every  51. ;  or  Aat 
the  lessees  should  pay  for  the  same  according  to  the  price  that  wheat  and 
malt  should  be  sold  for  in  the  market  next  adjoining  to  the  respective  col- 
leges on  the  market  day  before  the  rent  becomes  due.  This  is  said(x)  to 
have  been  an  invention  of  lord  treasurer  Burleigh,  and  Sir  Thomas  Smith, 
then  principal  secretary  of  state;  who,  observing  how  greatly  the  value  (rf 

(t)  n  Rep,  71.  (w)  Ibtd.  tf. 

to  Co.  Lftt.  15.  (I)  StiTpe'slDiimlaorElli. 

(11)  Co.  Lilt.  44. 

by  action  of  debt  or  covenant  See  Bac.  Abr.  tit  "Leases  and  Tenns  for  Years,"  B, 
Rule  s-— Chitty. 

(9S)  If  the  lease  has  not  been  confirmed  by  the  ordinary,  the  acceptance  of  rent  t>y  th« 
successor  will  not  ratify  the  rest  of  the  tenn  which  niav  be  unexpired  at  the  time  of  the 
death  or  cession  of  the  lessor.  Bro.  Abr.  Acceptance,  pi.  36.  And  a  lease  of  lands  which 
have  never  before  been  in  lease,  though  confirmed  bj  the  patron  and  ordinary,  and  in 
every  other  respect  duly  executed,  is  not  binding  upon  the  succewor.  I  Singh.  Rep.  34. 
— Chittv. 

3  Sbeppord's  Touchstone,  Preston,  283. 
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money  had  sunk,  and  the  price  of  all  provisions  riseD,  t^  the  quantity  of 
bullion  imported  from  the  new-found  Indies,  (which  efi^ts  were  likely  to 
increase  to  a  greater  degree,)  devised  this  method  for  upholding  the  revenues 
of  colleges.  Their  foresight  and  penetration  have  in  this  respect  been  very 
apparent:  for,  though  the  rent  so  reserved  in  com  was  at  first  but  one-third 
of  the  old  rent,  or  half  what  was  still  reserved  in  money,  yet  now  the  pro- 
portion is  nearly  inverted:  aud  the  money  arising  from  corn-rents  is,  commu- 
nibus  annisX9^)  almost  double  to  the  rents  reserved  in  money. (97) 

The  leases  of  beneficed  clergymen  are  further  restrained,  in  case  of  thdr 
non- residence,  by  statutes  13  EHz.  c.  20,  14.  Eliz,  c.  ir,  18  Eliz.  c.  11,  and 
43  Eliz.  c.  9,(98)  which  direct,  that  if  any  beneficed  clergyman  be  absent 
firom  his  cure  above  fourscore  days  in  any  one  year,  he  shall  not  only  forfat 
one  year's  profit  of  his  benefice,  to  be  distributed  among  the  poor  of  the 
parish,  but  that  all  leases  made  by  him  of  the  profite  of  such  benefice,  and 
all  covenants  and  agreements  of  Uke  nature,  shall  cease  and  be  void:(99) 
except  in  the  case  of  licensed  pluralists,  who  are  allowed  to  demise  the  living, 
on  which  they  are  non-resident,  to  their  curates  only;  provided  sudi 
♦323]  curates  do  not  absent  themselves  above  *forty  days  in  any  one  year. 
And  thus  much  for  leases,  with  their  several  enlaigements  and 
restrictions.  (_>") 

5.  An  exchange  is  a  mutual  grant  of  equal  interests,  the  one  in  considera- 
tion of  the  other.(ioo)  The  word  "exchange"  is  so  individually  requisite 
and  appropriated  by  law  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word,  or  expressed  by  any  circumlocution, (^)  The  estates  exchanged  must 
be  equal  in  quantity;(ii)  not  of  value,  for  that  is  immaterial,  but  of  inlerat; 
as  fee-simple  for  fee-simple,  a  lease  for  twenty  years  for  a  lease  for  twenty 
years,  and  the  like.  And  the  exchange  may  be  of  things  that  lie  either  in 
grant  or  in  livery.  (^)  But  no  livery  of  seisin,  even  in  exchanges  of  free- 
hold, is  necessary  to  perfect  the  conveyance;(0  for  each  party  stands  in  the 
place  of  the  other,  and  occupies  his  right,  and  each  of  them  hath  already 
had  corporal  possession  of  his  own  land.  But  entry  must  be  made  on  both 
sides;  for,  if  either  party  die  before  entry,  the  exchange  is  void,  for  want  of 

(h)  Fnr  the  other  learniiig  reUtlDg  (o  leuw,  tn«ted  from  a  mumsdlpt  Of  BIT  QMOtoy  OUbeit. 
which  Is  •erycurloiuiin<ldlIIiulTe.l  muit  refer  tbe  (i)  Co.  LIU.  CO,  SI. 

student  In  »W.  Abr.  2».  (title  Jfluaond  emni/br  (a)  Lllt.»S4,ee, 

Vfon.)  wbere  the  subject  Is  treated  In  a  perspicuous  tb)  Co.  LltLfil. 

tai  mitsterlr  mumet,  being  supfiQied  to  be  ex-         (e)  LItt.  {  BZ. 

^96)  [With  an  average  of  years.] 

(97)  The  colleges  receiving  a  quarter  of  wheat,  or  its  value,  for  every  ijr.  ^  wbidi 
they  are  paid  in  mouey,  the  com-reot,  from  the  present  price  of  wheat,  will  be  in  pro- 
portion to  the  money-rent  as  four  to  one.  Bnt  both  these  rents  united  arc  venr  far  from 
the  present  value.  Colleges,  therefore,  in  order  to  obtain  the  full  value  of  the  term, 
take  a  fine  upon  the  renewal  of  their  leases. — Christian.     Woodfalt's  L.  and  T.  381. 

(98)  These  statutes  were  repealed  by  the  43  Geo.  III.  c.  &4,  and  further  amendments 
were  made  by  the  temporary  statutes  54  Geo,  III.  c.  54  and  175.  But  the  residence  of 
spiritual  persons  is  now  regulated  by  the  57  Geo.  III.  c.  99,  which  repealed  all  former 
acts  on  this  subject.  By  the  3id  section  of  the  statute,  all  contracts  or  ^reements  for 
letting  houses  of  residence,  or  the  buildings,  gardens,  orchards,  and  appurtenanc^ 
necessary  for  the  convenient  occupation  of  the  same,  belongins  to  any  benefice,  and  in 
which  spiritual  persons  are  by  the  order  of  the  bishop  to  reside,  are  void;  and  persons 
holding  possession  thereof  after  the  day  such  spiritual  persons  are  directed  to  reside,  upon 
notice  to  that  effect,  forfeit  40*.  for  every  day  they  so  hold  over. — Chitty. 

(99)  But  by  the  57  Geo.  III.  c.  99,  all  these  statutes  which  vacate  leases  by  non-resi- 
dence are  repealed.— CaiTTV. 

(100)  Real  PropertyStatutesby  Leith,  p.  55.  Long  onSales  (Rand's  ed.)  I.  Anestate 
in  fee  could  not  be  exchanged  for  one  for  life  or  for  years,  because  they  are  not  eaoal  in 
qtiantity.  An  exchange  in  the  United  States  does  not  difi^r  from  a  bai^in  and  sale.  In 
^ctice  this  mode  of  conveyance  is  already  obsolete.  3  Pingrey  on  Real  Prop.  II91.  i 
Washburn  Real  Property,  308  (5  ed.).  3  Sheppard'sTonchstone,  Preston,  19a  Tiede- 
man  on  R.  P.  721  (a  ed.  189a).    Long  v.  Fnller,  11  Wis.  lai,  1*3  (1S68). 
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sufEcient  notoriety.(rfX'oi)  And  so  also,  if  two  parsons,  by  consent  of 
patron  and  ordinary,  exchange  their  preferments;  and  the  one  is  presented, 
instituted,  and  inducted,  and  the  other  is  presented  and  instituted,  but  dies 
before  induction;  the  former  shall  not  keep  his  new  benefice,  because  the 
exchange  was  not  completed,  and  therefore  he  shall  return  back  to  his 
own.(^)  For  if,  after  an  exchange  of  lands  or  other  hereditaments,  either 
party  be  evicted  of  those  which  were  taken  by  him  in  exchange,  through 
defect  of  the  other's  title,  he  shall  return  back  to  the  possession  of  his  own, 
by  virtue  of  the  implied"  warranty  contained  in  all  exchanges.  (/X102) 

6,  A  partition  is  when  two  or  more  joint-tenants,  coparceners,  or 
tenants  in  common,  agree  to  divide  the  *lands  so  held  among  them  [*324 
in  severalty,  each  taking  a  distinct  part.  Here,  as  in  some  instances 
there  is  a  unity  of  interest  and  in  all  a  unity  of  possession,  it  is  necessary 
that  they  all  mutually  convey  and  assure  to  each  other  the  several  estates 
which  they  are  to  take  and  enjoy  separately.  By  the  common  law,  copar- 
ceners, being  compellable  to  make  partition,  might  have  made  it  by  parol 
only;  but  joint -tenants  and  tenants  in  common  must  have  done  it  by  deed: 
and  in  both  cases  the  conveyance  must  have  been  perfected  by  livery  of 
seisin. (^)  And  the  statutes  of  31  Hen.  VIII.  c,  i,  and  32  Hen.  VIII.  c,  32, 
made  no  alteration  in  this  point.  But  the  statute  of  frauds,  39  Car.  II.  c.  3, 
hath  now  abolished  this  distinction,  and  made  a  deed  in  all  cases  neces- 
sary.(103} 

These  are  the  several  species  oi  primary  or  original  conveyances.  Those 
which  remain  are  of  the  secondary  or  derivative  sort;  which  presuppose  some 

M)Co.  LltLSa  (/)  PaoeMO. 

{e)  Perk,  j  288.  ig)  U£  1  2W.    CO.  Utt.  IS). 

( loi )  On  this  account  an  exchange  by  leaae  and  release  is  to  be  preferred;  for  in  that 
rase  the  statute  executes  the  possession  instantly  apoit  execntion  oi  the  deeds.  Butler's 
note  to  Co.  Litt.  271  b.,  n.  i. — Archbold. 

(102)  But  aUhough  tbis  warranty  and  riglit  of  re-entrr  aie  incident  to  an  exchange  at 
common  law  it  has  been  considered  doubtful  by  somewnether  they  areinddent  to  an  ex- 
•^bange  effected  by  mutual  conveyances  under  the  statute  of  uses.  Mr.  Cruise  appears 
to  think  that  they  are  so  incident.  But  where  mutual  conveyances  are  used,  the  one  in 
consideration  of  the  other,  the  incidents  of  an  exchange  may  be  avoided  and  the  objects 
retained,  but  in  such  cases  the  word  "exchange  "  need  not,  and  should  not,  be  used.  By 
8&9Vict.c.  106, s.  3,  however,  an  exchangetobebinding  o^  Attcmust  bebydeed;  atid,by 
s,  4,  an  exchange  of  any  hereditaments  made  by  deed  executed  after  the  firet  of  October, 
1845,  shall  not  imply  any  condition  in  Ajw.— Sthwart. 

The  general  enclosure  act,  8  &  9  Vict.  c.  118,  contains  a  provision  by  which  the  enclo- 
sure commissioners  are  enabled  to  efiect  exchanges  of  lands.  On  the  application  in 
writing  of  the  persons  interested  in  the  lands  proposed  to  be  exchanged,  the  commission- 
ers may  direct  inquiries  whether  the  proposed  exchange  would  be  beneficial  to  the 
owners:  and  if  they  come  to  be  of  that  opinion,  they  may  frame  an  order  of  exchange, 
with  a  niap  or  plan  of  the  lands  to  be  both  given  and  taken  in  exchange;  and  such  order 
is  not  to  be  impeached  by  reason  of  any  infirmity  of  estate  of  the  persons  on  whose  appli- 
cation it  shall  be  made.  The  chief  advantage  attending  this  method  of  exchange  is,  that 
the  land  on  each  side  taken  in  exchange  remains  ana  enures  to  the  same  uses,  trusts, 
intents,  and  purposes,  and  is  subject  to  the  same  changes,  as  the  land  given  in  exchange. 
Thus,  each  owner  holds  the  newly-acquired  lands  upon  precisely  the  same  title  as  ne 
held  what  he  bad  before,  and  none  of  the  inconvenient  conseqnences  of  the  old  common- 
law  title  by  exchange  can  arise.  Persons  having  but  limited  interests  in  the  land  may, 
by  the  help  of  the  statute  I  have  mentioned,  efiect  exchanges  which  ma^  be  a  great 
benefit  to  the  estate,  and  which  it  would  have  been  impossible  (or  them  to  bring  about  in 
any  other  way. — KERB. 

Willard  on  Real  Prop,  and  Conv.  {3  ed.)  434- 

(103)  Now,  by  statute  8  &  9  Vict.  c.  106,  a  deed  is  in  all  cases  necessary.  Partition  may 
be  effected  in  the  same  way  as  exchanges  under  the  authority  of  the  enclosure  commis- 
sioners.— Kerr. 

Willard  on  Real  Estate  and  Conv.  ( 3  ed. )  434-65.  i  Barbonr's  Pers.  and  Prop.  405. 
Wilcox  V  Randall,  7  Barb.  fN.  Y.)  633,  638  (1850).  "The  weight  of  authority  in 
America,  thoueh  there  is  a  conflict,  sustams  the  view  that  a  parol  partition  is  within  the 
atatute  of  frauds."    Berry  v.  Seawell,  (Ohio  case)  65  Fed.  Rep.  742,  750  (1895),    Toft,  J. 
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other  conveyance  precedent,  and  only  serve  to  enlarge,  confinn,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by  such  original  conveyance.     As, 

7.  Releases;  which  are  a  discharge  or  a  conveyance  of  a  man's  right  in 
lands  or  tenements,  to  another  that  hath  some  former  estate  in  possesion. ( 104) 
The  words  generally  used  therein  are  "  remised,  released,  and  forever  quit- 
claimed."(A)  And  these  releases  may  enure  either,  1,  By  way  of  enlarging 
an  estate,  or  enlarger  Cesiate.{\o^  as  if  there  be  a  tenant  for  life  or  years, 
remainder  to  another  in  fee,  and  he  in  remainder  releases  all  his  right  to  the 
particular  tenant  and  his  heirs,  this  gives  him  theestate  in  fee.(t )  But  in 
this  case  the  relessee  must  bein^.tf«fwn(io6)  of  some  estate,  for  Uie  release 
to  work  upon;  for  if  there  be  lessee  for  years,  and,  before  he  enters  and  is  in 
possession,  the  lessor  releases  to  him  all  his  right  in  the  reversion,  such 
release  is  void  for  want  of  possession  in  the  relessee.  (i)(  107)  2.  By  way  of 
passing  an  estate,  or  mitler  festate:  as  when  one  of  two  coparceners 
*335]  releaseth  all  her  *right  to  the  other,  this  passeth  the  fee-simple  of  the 
whole.(/)(io8)  And  in  both  these  cases  there  must  be  a  privity  of 
estate  between  the  relessor  and  rele3see;(ffi)(i09)  that  is,  one  of  their  estates 
must  be  so  related  to  the  other,  as  to  make  but  one  and  the  same  estate  in 

{A)Utt.l4U.  (1)  Co.  Litt  2TS. 

!o  lud.  { 4M.  (m)  md.  in,  zn. 

i»)  Litt  f  «B. 

cites  c«»es  in  Bupport  of  this  view,  from  Mass.,  Me.,  N.  H..  Vt.,  N.  J.,  Del..  N.  C,  Ky.. 
Cal..  S.  C,  Ala..  Ga.,  Misi.,  W.  Va.,  Mo.,  111..  Wis.,  Ind.,  Tex.,  Conn.,  Md,  Iowa,  and 
saja  that  the  only  sbites  holding  r  contrary  diictriae  are  N.  Y.,  Pa.,  and  poasiUy  Va. 
He  cites  the  opinion  of  Hornblower.  J.,  in  Woodhull  v.  Longstreet,  3  N.  I.  405  ( 184a)  aa 
"  the  most  satisfactory  diacaasion  of  the  subject  contained  in  all  the  books,  and  alter  a 
reviev  of  all  the  authorities,  points  out  with  telling  force  the  objections  to  a  modeni 
recognition  of  so  loose,  dangerons  and  active  a  method  of  creating  a  legal  monument 
of  title  as  that  by  a  parol  partition  and  poBsesBion."  See  Woodhull  v.  Longstieet,  alao 
si^ra.  The  case  contains  an  able  dissenting  opinion  by  Morris,  J.  Browne  Stat,  of 
Frauds.  77  (4  ed.  1S80].  Woodhull  v.  Longstreet.  3  Har.  (N.  J.)  405,  411  (1843).  Vena* 
ble  V.  Beauchamp,  3  Dana  (Ky,),  331.  335  (1835).  Freeman  Cotenancy  and  Partitioo, 
397  (>S8a). 

(104)  Actual  possession  is  not  necessary  if  the  estate  of  the  party  whoia  to  take  the 
release  be  itself  preceded  by  an  estate  in  possession;  thus,  if  A.  be  tenant  for  life,  with 
remainder  to  B.  tor  life,  with  remainder  to  C.  in  fee,  C.  may  release  to  B.,  whoae  estate, 
though  vested,  is  not  in  possession.  -  SwekT. 

(io,<;)  But  this  must  be  the  immediate  remainder,  or  revcraion;  for  if  A.  have  a  term  for 
years,  remainder  to  B.  for  years,  remainder  or  reversion  in  fee  to  C.,  C.  cannot  release  to 
A.  for  want  of  privity,  on  account  of  the  intermediate  term  in  B.  Co.  LitL  273,  b.— 
ARCHBOLn. 

"  But  in  this  State,  a  release  is  considered  as  a  primary  conveyance,  and  passe*  all  the 
right  of  the  releasor  to  tlie  releasee,  provided  no  other  person  be  in  poosesoion  advoraely; 
end  operates  as  a  conveyance  without  warrant."  Dart  V.  Dart,  7  Conn.  355  (1818). 
2  Pingrey  on  Real  Prop.  1294. 

( 106)  A  virtual  possession  will  suffice,  if  the  releasee  has  an  estate  actually  vested  in 
him,  at  the  time  6i  the  release,  which  would  be  capable  of  enlargement  by  snch  rcleOM 
if  he  hsd  the  aeluat  possession.  Thus,  if  a  tenant  for  twenty  years  make  a  lease  to 
another  for  five  jeaTs,  who  enters,  a  release  to  the  first  leasee  is  good,  for  the  possesaioa 
of  his  lessee  was  hia  possession.  So,  if  a  man  makes  a  lease  for  years,  remainder  for 
jrears,  and  the  first  lessee  enters,  a  release  to  the  person  in  remainder  for  years  is  good  to 
enlarge  his  estate.     Mr.  Hargrave's  note  3  to  Co.  Litt.  270.  a. — ChiTTY. 

Vrooman  v.  Shepherd,  14  Barb. (N.  Y.  )44i,  451  {185a). 

(107)  This  is  not  accurately  expressed.  It  is  necessary  that  the  releasee  should  have  a 
vested  estate,  but  it  is  not  necessary  that  snch  estate  should  be  in  possession;  as  if  there 
be  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in  fee.  B.  may  t^e  a  release 
from  C  although  his  own  estate  is  in  remainder.  An  estate  at  will  is  sufficient  to  fonnd 
a  release  upon.  (Litt.  s.  460,}  although  the  reversion  upon  such  estate  does  not  lie  in 
grant.— SwHET 

(105)  If  one  joifit-tenant  assign  to  the  other,  it  operates  as  a  release,  and  must  be  so 
pleaded.    1  Cruise.  537.— Chittv. 

(109]  Rogers  v.  Turley,  4  Bibb.  (Ky.)  355  (1816).  Landlord  and  Tenant  in  Pennsyl- 
rania,  Jackson  &  Gross,  489  (1SS4). 
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law.  3.  By  way  oi passing  a  rightXiio)  or  mider  U  droU:  as  if  a.  n 
disseised,  and  releaseth  to  his  disseisor  all  his  right,  hereby  the  cii 
acquires  a  new  right,  which  changes  the  quality  of  his  estate,  and  renders 
that  lawful  which  before  was  tortious  or  wrongful.(«)(iii)  4.  By  way  of 
exHnguiskment:  as  If  my  tenant  for  life  makes  a  lease  to  A.  for  life,  remainder 
to  B.  and  his  heirs,  and  I  release  to  A.  \  this  extinguishes  my  right  to  the 
reversion,  and  shall  enure  to  the  advantage  of  B.'s  remainder  as  well  as  of 
A. 's  particular  estate.(tf)(ii2)  5.  By  way  of  CTi/ry  and/f^^Ww/.-  asifthere 
be  two  joint  disseisors,  and  the  disseisee  releases  to  one  of  them,  he  shall  be 
sole  seised,  and  shall  keep  out  his  former  companion,  which  is  tiie  same  in 
effect  as  if  the  disseisee  had  entered,  and  thereby  put  an  end  to  the  disseisin, 
and  afterwards  had  enfeoffed  one  of  the  disseisors  in  fee.(/)(ii3)  And  here- 
upon we  may  observe,  that  when  a  man  has  in  himself  tfie  possession  of 
lands,  he  must  at  the  common  law  convey  the  freehold  by  feoffment  and 
livery;  which  makes  a  notoriety  in  the  country:  but  if  a  man  has  only  aright 
or  a  future  interest,  he  may  convey  that  right  or  interest  by  a  mere  release 

f  n)  UH.  i  460. 
\oS  IMd.  1 470. 


(p)  Co.  Litt.  278. 


(no)  There  mnst  be  a  privity  of  estate  between  the  releasor  and  the  relesaee  in  the  first 
spedes  of  release  mentioned,  (seeoa/^;)  bot  in  this  nitaac  per  mitUr  U  droit  [By  way 
of  passing  a  ri^ht]  there  is  not,  indeed  there  cannot  be,  any  snch  privity,  (Co.  Litt.  374, 
a.,  n.  i;)  nor  is  there  any  occasion  for  words  of  inheritance.  Litt.  470,  and  Co.  Litt. 
273,  b.— Archbold. 

(Ill)  No  privity  is  necessary  when  a  release  of  a  right  is  made  to  one  who  hath  an 
estate  of  freehold,  in  deed  or  in  law;  but  a  release  cannot  ennre  by  way  of  passing  a  right, 
unless  it  is  made  to  one  having  a  fee-mmple;  for  the  person  to  whom  a  right  is  passed 
must  have  the  ti/Aoie  right:  to  a  person  not  having  the  fee,  therefore,  a  release  of  ri^ht 
operates,  as  it  were,  by  extinguishment  in  respect  of  him  that  made  the  release,  which 
extinguishment  shall  enure  to  him  in  remainder,  though  the  fight  is  not  extinct  in  deed. 
I  Inst,  275,  a.,  279,  b.  If  a  release  of  all  actions  be  made  to  a  tenant  for  life,  the  peison 
in  remainder,  after  the  death  of  the  tenant  for  life,  shall  have  no  benefit  from  this  release. 
I  Inst.  275,  h.  285.  b.  Edward  Altham's  case.  8  Rep.  303.  Lampet's  case,  10  Rep.  51. — 
CbiTTV.     Tiedemsn  Real  Prop.  735  (3  ed.  1893). 

(113)  Blaclcatone  has  here  unaccountably  stated  from  Littleton  a  case  which  has 
nothing  to  do  with  extinguishment.  The  lease  tor  life  to  A.,  with  remainder  to  B.  and 
his  heira,  is  understood  to  be  by  feoffment,  and  so  a  discontinuance  of  the  original  rever- 
mon;  and,  the  reversioner's  estate  being  thus  put  to  a  right,  his  release  ^at^t  it  for  the 
benefit  of  the  wrongful  lessee  for  life  and  remainderman,  as  in  any  other  case  of  disseisin. 
Dormil  aliquandojus,  moritur  nunjuam  [The  right  may  sleep  sometimes,  but  never 
dies].  For  of  such  high  estimation  is  right  in  the  eye  of  the  law,  that  the  law  pre< 
acTveth  it  from  death  and  destruction ;  trodden  down  it  may  be,  but  never  trodden  out 
Co.  Litt.  379,  a.  And  thia  consideration  explains  the  distinction  between  a  release  by 
extinguishment  and  a  release  that  passes  a  rigbL  Under  the  latter,  the  releasee  has  the 
same  right  which  his  releasor  had,  and  that  only;  by  the  former,  the  releasor  puts  an 
end,  as  against  all  the  world,  to  some  hereditament  different  from  that  which  the 
releasee  lus,  and  which  cannot  exist  with  it  in  the  same  person.  "Releases,"  says 
Littleton,  "which  enure  by  way  of  extinguishment  against  all  persons,  are  where  he  to 
whom  the  release  is  msde  cannot  have  that  which  to  him  is  released:  as  if  there  be  lord 
and  tenant,  and  the  lord  release  to  the  tenant  all  the  right  which  he  hath  in  the 
seigniory,  or  all  the  ri^bt  which  he  hath  in  the  land,  etc,  this  release  goeth  by  way 
of  extinguishment  against  all  persona,  because  that  the  tenant  cannot  have  service  to 
receive  of  himself.  In  the  same  manner  it  is  of  a  release  made  to  the  tenant  of  the 
land  of  a  rent  charge,  or  common  of  pasture,  etc.,  because  the  tenant  cannot  have  that 
which  to  him  is  released,  etc. :  so  such  releases  shdl  enure  by  way  of  extinguishment  in 
all  wa^. "     Sects.  479,  480. 

There  is  this  distinction  between  an  extinguishment  and  the  passing  of  a  right:  a  right 
cannot  be  passed  by  release  to  one  who  has  merely  a  right:  it  must  be  to  him  who  haa 
the  estate;  and  yet  privity  is  no  element  in  such  a  release,  but  the  contrary.  On  the 
other  hand,  a  release  by  way  of  extinguishment  may  be  made  to  one  who  has  privity  but 
no  eatate.  Thus,  a  lord  may  release  his  seigniorial  rights  to  his  tenant  after  he  lias  been 
dissiesed;  but  a  rent-charge,  aa  distinguish^  from  a  rent-service,  can  only  be  released  to 
the  actual  tenant,  heenuse  Uie  charge  is  only  on  the  land  and  implies  no  personat  privity 


Co.  Litt.  268.  a.— Sweet.     2  Pingmr  on  Real  Estate,  1294. 
(113)  Willard  on  Real  Prop,  and  Conv.  (2  ed.)  437. 
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to  him  that  is  in  possession  of  the  land:  for  the  occupancy  of  the  relessee  is 
a  matter  of  sufficient  notoriety  already. (t  14) 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  rdease.  Sir  Edward 
Coke  defines  it(f )  to  be  a  conveyance  of  an  estate  or  right  in  esseX  115)  whereby 
a  voidable  estate  is  made  sure  and  unavoidable,  or  whereby  a  particular 
estate  is  increased:  and  the  words  of  making  it  are  these:  "have  given, 
granted,  ratified,  approved,  and  confirmed, "(»')( 116)  An  instance  of  the 
first  branch  of  the  definition  is,  if  tenant  for  life  leaseth  for  forty  years,  and 

dieth  during  that  term:  here  the  lease  for  years  is  voidable  by  him 
♦326]     in  reversion:  yet,  if  he  *hath  confirmed  the  estate  of  the  lessee  for 

years,  before  the  death  of  tenant  for  life,  it  is  no  longer  voidable,  but 
sure.(j)  The  latter  branch,  or  that  which  tends  to  the  increase  of  a  particu- 
lar estate,  is  the  same  in  all  respects  with  that  species  of  release  which 
operates  by  way  of  enlargement. 

9.  A  surrender,   sursumretidiiM,(^'iij)  or  rendering  up,  is  of  a  nature 

<?f  Lltt«S15,681.  '        ■   ■ 

(ii4>  Mr.  Ritso  objects  strongly  to  this  explanation  of  releases;  first,  because  it  does  not 
j>oint  out  the  proper  distinction  between  a  release  ^^  tHitter le  droit  [By  paasiuga 
right]  and  a  xfAeaat  per  extit^uUkerU  droit,  [By  extinguishing  a  right] — viz.:  that  in  the 
former  case  the  release  can,  but  in  the  latter  that  it  cannot,  hold  out  every  other.  For 
example,  a  release^r  ntitUr  le  droit  \Ry  passing  a  right]  is  where  the  releasee  can  hold 
out  every  other.  The  release  of  the  disseisee  to  the  disseisor  is  of  this  description;  and 
so  it  is  if  A.  disseised  by  B.  and  C.  releases  to  B.;  for  B.  shall  now  hold  out  C.  in  the 
same  manner  as  if  A.  had  regularly  entered  upon  B.  and  C.,  as  he  might  have  law- 
fully done,  and  then  made  a  separate  feoffinent  to  B.  But  if  A.  isdisseiKd  b;  B..  who 
enfeofis  C.  and  D.,  and  afterwards  A.  releases  to  one  of  them,  this  is  a  release  **r 
extinguisher  le  droit  [By  extinguishing  a  right]  of  A.  for  the  benefit  of  the  two  feoffees 
equally:  for  the  one  to  whom  the  release  is  made  cannot  hold  out  the  other.  Upon  the 
same  principle,  if  the  disseisee  releases  to  the  lessee  of  the  disseisor,  this  also  is  a  release 
per  extinguisher  le  droit  of  the  disseisee,  and  of  which  the  reversioner  as  well  as  the 
lessee  shall  have  advantage;  for  they  have  both  of  theui  but  one  estate  in  law,  and  there- 
fore the  confirmation  of  the  particular  estate  is  equally  the  confirmation  of  the  reveision. 
And  so  it  is  if  a  patron  is  usurped  upon  by  two  and  afterwards  releases  to  one  of  them: 
it  operates,  by  way  of  extinguishment,  for  the  benefit  of  both  equally,  because  the  ad- 
mission and  institution  are  quasi  a  legal  adjudication  of  the  title.  Secondly,  because  the 
releases  which  are  here  described  per  milter  le  droit,  and  by  way  of  entry  and  feoffinent, 
are  not  eiactly  different  species  of  releases,  but  only  one  and  the  same  species,  differing 
no  otherwise  than  in  circumstance;  for  every  release  which  operates  by  way  of  entry  and 
feoffment  is  in  fact  a  rtAcaae  per  mitter  le  droit;  and  if  the  aisseisee  releases,  whether  to 
one  disseisor  alone,  ortoonecrf' two  disseisors,  it  operates  equally  in  both  cases,  pertttilUr 
and  vesier  le  droit  [By  passing  and  vesting  the  right]  of  the  disseisee,  and  hy  may  of 
entry  and  feoffinenl;  that  is  to  say,  the  releasee  has  the  same  title  in  both  cases  as  if  the 
disseisee  had  actually  revested  his  former  estate  by  his  entry,  and  afterwards  made  a 
feoffment  with  livery  of  seisin  to  the  releasee,  and  he  shall  now  hold  out  every  other. 
And.  thirdly,  because  there  is  another  distinct  species  of  release  of  which  no  notice 
whatever  is  here  taken,— namely,  a  re\e&K  per  extinguisher  le  estate;  [By  extinguish ine 
the  estate]  as  <rom  the  grantee  of  a  rent-charge  to  the  owner  of  the  land,  or  a  release  of 
the  services  from  the  lord  to  the  tenant,  or  a  release  of  common  of  pasture,  etc.  Co.  Litt. 
aSo,  ft.,  307.  b.  If  the  lord  sells  the  freehold  of  the  inheritance  of  the  copyhold  to 
another,  and  afterwards  the  copyholder  releases  to  the  purchaser,  this  also  is  a  release 
per  extinguisher  le  estate,  and  the  copyhold  interest  becomes  extinct  I  Leon.  103, 
Wakeford's  case.     Ritso's  Introd.  p.  39  — -Sharswood. 

Ptagg  V.  Mann.  9  Ped.  Cas.  ioi,  329  (1837). 

(lis)  [If  bciu^]*  fhe  distinction  between  voidable  and  void  must  not  be  lost  ^ght  of 
here,  for  it  has  no  operation  whatever  upon  a  void  estate.    Gilb.  Ten.  75. — ChiTty. 

(116I  a  Sheppard's  Touchstone.  Preston,  311.  Tenrick  v.  Flagg,  5  Dutcher(N.  J.)  15, 
31  (i860).  Doe  V.  Hill,  I  III.  (Bruce)  313  (1829).  Nor.  Pac.  R.  R.  v.  Majors,  5  Mont. 
111.  138  (1884).    Tiedeman,  Real  Prop.  715  (aed.  1891). 

(ii7)See,  in  general,  Cora.  Dig.  Surrender,  i  Saund.  index.  Surrender.  When  a 
tenant  for  life  and  the  remainderman  in  fee  join  in  making  a  lease,  it  Should  not  be 

f leaded  as  the  lease  of  both  in  its  inception;  for,  living  the  tenant  for  life,  it  is  only  his 
iase  and  the  confirmation  of  the  remainderman's.  6  Co.  14,  b.,  15,  a.  Cases  and  Opin- 
ions 3  vol.  ii.  14S,  edit  1791. — CBirry. 
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dlrectiy  opposite  to  a  releaise;  for,  as  that  operates  by  the  greater  estate's 
descending  upon  the  less,  a  surrender  is  the  falling  of  a  less  estate  into  a 
greater.  It  is  defined(/)  a  yielding  up  of  an  estate  for  life  or  years  to  him 
that  hath  the  immediate  reversion  or  remainder,  wherein  the  particular  estate 
may  merge  or  drown,  by  mutual  agreement  between  them.  It  is  done  by 
these  words:  "hath  surrendered,  granted,  and  yielded  up."(ii8)  The 
surrenderor  must  be  in  possession i(u)  and  the  surrenderee  must  have  a 
higher  estate,  in  which  the  estate  surrendered  may  merge;  therefore  tenant 
for  life  cannot  surrender  to  him  in  remainder  for  years.(B')(ii9)  In  a 
surrender  there  is  no  occasion  for  livery  of  seisin;(j:)  for  there  is  a  privity 
of  estate  between  the  surrenderor  and  the  surrenderee;  the  one's  particul^ 
estate  and  the  other's  remainder  are  one  and  the  same  estate:  and  livery 
having  been  once  made  at  the  creation  of  it,  there  is  no  necessity  for  having 
it  afterwards.  And,  for  the  same  reason,  no  livery  is  required  on  a  release  or 
confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a  freehold  thereby 
passes:  since  the  reversion  of  the  lessor,  or  confirmor,  and  the  particular 
estate  of  the  relessee,  or  confirmee,  are  one  and  the  same  estate;  and  where 
tbereisalready  a  possession,  derived  from  such  a  privity  of  estate,  any  further 
delivery  of  possession  would  be  vain  and  nugatory. {_j')(i2o) 

10.  An  assignment  is  properly  a  transfer,  or  making  over  to  another,  of 
the  right  one  has  in  any  estate;  but  it  is  usually  applied  to  an  estate  for  life 
or  years.  And  it  differs  from  a  lease  only  in  this:  that  by  a  lease 
one  grants  an  interest  less  *than  his  own,  reserving  to  himself  a  [*337 
reversion;  in  assignments  he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of  the  ass)gaor.(i3i) 
(()  Co.  un.  sar.  u\  co.  wa.  go. 

tu)  Ibld.SSg.  in)  UtLIMa 

i«)Perk.i5«».  ' 


Ji. 


18)  But  these  words  are  not  essential  to  a  suirender.    See  Wils.  137.    Cro.  Jsc.  169, 


Barb.  (N.  Y.)  441.  451  (1853).     Scott  v.  Scott,  1 
on  Real  Prop.  1394. 

(119)  Wood  Stat  of  Frauds,  76  (1884).    Tiedeman  Real  Prop.  736  (3  ed.  189a). 

( t3o)  This  is  a  surrender  by  deed;  but  there  is  also  what  is  teiined  a  surTender  in  law; 
as  if  a  peison  who  has  a  tenn  for  years,  or  aa  estate  for  life,  accept  a  new  lease  incom- 
patible wttb  the  interest  granted  by  the  former  lease,  this  is  a  surrender  in  law,  being  « 
virtual  surrender  of  the  former  teim.     J  Co.  11.     1  Prest,  Conv.  138.— Archbold. 

And  an  agreement  between  the  lessor  and  the  assignee  of  the  term,  whereby  the 
former  agreed  to  pay  an  annual  sum  over  and  above  the  rent  towards  the  premium  paid 
by  the  assignee  to  the  lessee,  operates  as  a  surrender  of  the  whole  term.  1  T.  H.  441, 
See  also  6  East,  86.     13  Bast,  134.     3  B.  &  A.  119.— Chitty. 

There  may  also  be  an  indirect  surrender,  or  surrender  iu  law,  as  it  is  called,  by  the 
acceptance  by  the  tenant  of  a  new  estate  inconsistent  with  his  prior  estate.  Thus,  a  new 
lease  made  to  a  person  in  possession  under  an  old  lease,  and  accepted  by  him,  operates 
as  a  surrender  in  law  of  the  old  one;  for  from  such  acceptance  the  law  implies  his  inten- 
tion to  yield  up  the  estate  which  he  had  before,  though  he  may  not  by  express  words  of 
surrender  have  declared  as  much.  Shep.  Touchst  30a  Joe's  case,  5  Rep.  116.  And 
where  a  tenant  from  year  to  year  underlet  the  premises  to  another,  and  the  original  land- 
lord, with  the  assent  of  the  original  tenant,  accepted  the  under-lessee  as  his  tenant,  a 
surrender  in  law  was  held  to  have  taken  place  of  the  first  tenant's  interest.  Thomas  ». 
Cook,  3  B.  &  A.  119.  Surrenders  thus  implied  by  law  are  not  touched  by  the  recent 
statute  8  8t  9  Vict.  c.  106,  which,  we  may  remember,  enacts  that  any  surrender  in  writing 
of  an  interest  in  lands,  not  being  a  copyhold  interest  and  not  being  an  interest  which 
might  have  been  created  without  writing,  shall  be  void  in  law  unless  made  by  deed. — 
Kerr.     Tiedeman  Real  Prop.  736  ii  ed.  1893). 

(lai)  This  is  far  from  being  universally  true;  for  there  is  a  variety  of  distinctions  when 
the  Bsdgnee  is  bound  bv  the  covenants  of  the  assignor,  and  when  he  is  not.  The  general 
rule  is  Uiat  he  is  bouna  by  all  covenants  which  run  with  the  land,  but  not  by  ct^lateral 
covenants  which  do  not  run  with  the  land.  As  if  a  lessee  covenants,  for  himself,  execu- 
tors, and  administrators,  concerning  a  thing  not  in  existence,  as  to  build  a  wall  upon  the 
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II.  A  defeazance  is  a  collateral  deed,  made  at  the  same  time  with  a 
feofimeDt  or  other  conveyance,  containing  certain  conditions,  upon  the  per* 
formance  of  which  the  estate  then  created  may  be  defeaUd{z'){\22)  or  totally 
undone.  And  in  this  manner  mortgages  weie  in  former  times  usually  made; 
the  mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  same  time  executing  a 
deed  of  defeazance,  whereby  the  feoffment  was  rendered  void  on  repayment 
of  the  money  borrowed  at  a  certain  day.  And  this,  when  executed  at  the 
same  time  with  the  original  feoffment,  was  considered  as  part  of  it  by  the 
ancient  law;((i)(  123)  and  therefore  only  indulged:  no  subsequent  secrd 
revocation  of  a  solemn  conveyance,  executed  by  liveiy  of  seisin,  being 
allowed  in  those  days  of  simplicity  and  truth;  though,  when  uses  were 
afterwards  introduced,  a  revocation  of  such  uses  was  permitted  by  the  courts 
of  equity.  But  things  that  were  merely  executory,  or  to  be  completed  by 
matter  subsequent,  (as  reuts,  of  which  no  seisin  could  be  had  till  the  time  of 
payment;)  and  so  also  annuities,  conditions,  warranties,  and  the  like,  woe 
always  liable  to  be  recalled  by  defeazances  made  subsequent  to  the  time  of 
their  creation.(A)(i24) 

(&)  Ibid.  287. 

E remises,  the  assignee  will  not  be  bonnd;  but  the  asaignee  will  be  bound  if  the  leasee 
as  covenanted  f(ir  himself  and  assigns.  Where  the  leasee  covenants,  for  himself,  his  execu- 
tors, and  administrators,  to  reside  upon  the  premises,  this  covenant  binds  hia  assignee, 
for  it  ntna  with,  or  ia  appurtenant  to,  the  thing  demised.  3  Hen.  Bl.  133.  Tbe  assignee 
in  no  case  is  bound  by  the  covenant  of  the  lessee  to  build  a  house  for  the  lessor  anywhere 
off  the  premises,  or  to  pay  money  to  a  stranger.  5  Co.  16.  The  assignee  ia  not  bonnd 
bv  a  covenant  broken  be/ore  assignment  3  Burr.  1371.  See  Com.  Dig.  CovetumL  But 
it  an  under-lease  is  made  even  for  a  day  less  than  the  whole  term,  the  under-lessee  is  not 
liable  for  rent  or  covenants  to  the  original  lessor,  like  an  assignee  of  the  whole  teno. 
Doug.  r83,  56.  An  assignee  ia  liable  for  rent  only  whilst  he  continues  in  posseASton  under 
tbe  assignment;  and  be  is  held  not  to  be  guilty  of  a  fraud  if  he  assigns  even  to  a  beggar, 
or  to  a  person  leaving  the  kingdom,  provided  the  assignment  t>e  execnted  before  his 
departure.     1  B.  &  P.  it.— Christian. 

The  same  principle  prevails  iu  equity.  See  a  Bridg.  Eq.  Dig.  138.  i  Vera.  87.  2  Vera. 
103.  8  Vea.  95.  I  Sch.  &  Lefroy,  310.  But  the  assignee's  liability  commences  upon 
acceptance  of  the  lease,  though  he  never  enter,     i  B,  £  P.  238.  — Cbitty, 

By  S  &  9  Vict  c.  106,  i  3,  any  assignment  mtide  after  the  ist  of  October,  1S45,  of  a 
chattel  interest  in  any  hereditament  not  being  coj^hold  shall  be  void  at  law  unless  made 
by  deed.— STB WAKT.  Hariowe  v.  Hudgins,  84  Tei.  107,  iii  (189a).  Praser  et  at.  P. 
Praser  et  at.,  14  Upper  Canada.  C.  P,  75,  78  (Jones)  (1864).  Sands  v.  Standard  Oil  Co., 
26  Chaiic.  Rep,  Ont,  113,  118  (Grant)  (1878). 

(lai)  Lippincott  v.  Tilton,  3  N.  J.  364  (1834).  Plagg  v.  Mann,  14  Pick.  (Mass.)  467 
(1833!.     Low  V.  Henry,  9  Cal.  549  (1858).     »  WashburnReal  Prop.  63  (5  ed,  1887), 

(133)  Scott.  Carhart  &  Co,  v.  Warren  &  Spicer,  31  Ga.  411  (1857).  Slaughter  v.  Cul- 
pepper, 44  Ga.  335  {1871). 

( 114I  According  to  this  mode  of  reasoning  (says  Mr.  Ritso]  there  sbould  be  no  after- 
made  defeasance  allowed  of  a  recognizance,  or  of  a  judgment,  or  of  any  other  executory 
conveyance  of  record,  which  are  all  equally  solemn  with  a  feoffinent.  Lord  Coke  expressly 
tells  us  that  there  can  benoader-madeddeasanceof  a  feoSment,  because  it  is  an  exeaUtd 
conveyance,  in  contradistinction  to  those  which  are  executory.  Co.  Lilt  304,  a.  In  the 
case  of  a  feofiinent.  the  estate  in  the  land  is  finally  vested  or  executed  in  the  feoflee,  by 
the  act  of  livery  of  aeisin,  at  the  instant  it  is  made;  and  consequently  the  feoffor  can  not 
otherwise  have  the  land  a«ain  than  by  a  reconveyance  de  novo  [Anew}.  Quod  semei 
faetum  est,  aon  potest  infictitm  reddi  [Which  once  being  done,  cannot  be  defeated]. 
But  otherwise  it  ia  in  the  case  of  statutes,  recognizances,  obligations,  judgments,  and 
the  like;  for  these  are  but  executory;  that  is  to  say,  they  remain  to  be  ciimpleted  by  a 
further  act  still  to  be  done, — viz.,  the  process  of  execution;  and  consequently,  till  that  is 
had,  they  may  of  coune  be  defeated  or  discharged  at  any  time.  And  so  it  is  of  all  otber 
matters  which  are  in  their  nature  executory,  such  as  rents,  annuities,  conditions,  war- 
ranties, etc      Co.  Litt  304,  a.     Ritso,  Introd.  50. 

Tbe  student  ought  not  to  infer  that  such  a  defeasance,  if  in  pursuance  of  the  intention 
of  the  parties  when  the  conveyance  is  made  or  otherwise  founded  u^on  sufficient  connd- 

'ince  with  the  terms 
le  giBiitee  to  rccon- 
it  revest  at  law:  the 
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II.  There  yet  retnaiD  to  be  spoken  of  some  few  conveyances,  which  have 
their  force  and  operation  by  virtue  of  the  statute  o/uses. 

Uses  and  trusts  are  in  their  original  of  a  nature  very  similar,  or  rather  ex- 
actly the  same:(  125)  answering  more  to  the  yfc^'-owimujHm  than  usus  frudus 
of  the  civil  law :  which  latter  was  the  temporary  right  of  using  a  thing,  with- 
out having  the  ultimate  property,  or  full  dominion  of  the  sutetance.(c)  But 
the  Jid^-eommissum,  which  usually  was  created  by  will,  was  the  dis- 
posal of  an  inheritance  to  one,  in  confidence  that  he  ^should  convey  [*328 
it  or  dispose  of  the  profits  at  the  will  of  another.  And  it  was  the 
business  of  a  particular  magistrate,  the  prator  fidei  commissarius  (prastor  of 
trusts),  instituted  by  Augustus,  to  enforce  the  observance  of  this  confidence.  (_d) 
So  that  theright  thereby  given  was  looked  upon  as  a  vested  right,  and  en- 
titled to  a  remedy  from  a  court  of  justice:  which  occasioned  that  known 
division  of  rights  by  the  Roman  law  into  jus  legitimum,  a  legal  right,  which 
was  remedied  by  the  ordinary  course  of  law;  jus  fiduciarium,  a  right  in 
trust,  for  which  there  was  a  remedy  in  conscience;  9.aA  jus precarium,  a  right 
in  courtesy,  for  which  the  remedy  was  only  I^  entreaty  or  request,  (e)  In 
our  law,  a  use  might  be  ranked  under  the  rights  of  the  second  kind;  being  a 
confidence  reposed  in  another  who  was  tenant  of  the  land,  or  terre-  tenant,  that 
he  should  dispose  of  the  land  according  to  the  intentions  of  ceshty  que  use,  or 
him  to  whose  use  it  was  granted,  and  suffer  him  to  take  the  profits.  (/)(ia6) 
As,  if  a  feoffment  was  made  to  A.  and  bis  heirs,  to  the  use  of  (or  in  trust  for) 
B.  and  his  heirs;  here  at  the  common  law  A.  the  terre-tenant  had  the  legal 
property  and  possession  of  the  land,  but  B.  the  cestuy  que  use  (127)  was  in 
conscience  and  equity  to  have  the  profits  and  disposal  of  it.  (12S) 

This  notion  was  transplanted  into  England  from  the  civil  law,  about  the 
close  of  the  reign  of  Edward  III,,(^)  by  means  of  the  foreign  ecclesiastics; 
who  introduced  it  to  evade  the  statutes  of  mortmain,  by  obtaining  grants  of 
lands,  not  to  religious  houses  directly,  but  to  ike  use  of  the  religious 
houses:(A)(i29)  which  the  clerical  chancellors  of  those  times  held  to  be 

(e)  FS.^.\.\.  (0)  SUt  SO  Bdw.  m.  &  e.    IW&U.  «.);    lB«p. 

id)  Inst  2.  Ht.  28.  ISl. 

(e)  J?.  43,26, 1.    Bacon  on  niea,  Sto,  MM.  (A)  Seep«s2TL 

{/)  Piowd.ass. 

grantor  has  only  what  is  termed  an  equitable  estate.  Indeed,  without  anrwritten  defeas- 
ance  at  all,  when  an  abaolute  deed  is  shown  to  have  been  originally  made  to  the  grantee 
only  as  a  security  for  loan  of  money,  or,  in  other  words,  was  really  a  mortgage-  «  conrt 
of  equity  will  so  consider  it,  and  allow  the  grantor  to  redeem  and  have  a  reconveyance 
of  the  estate,  on  the  gronnd  that  the  written  defeasance  haa  been  omitted  by  fraud, 
caprice,  or  mistake.     4  Kent's  Com.  14a.— Sharswood. 

(125)  "Although  the  words  kjtj  and  /rwi/iwere  employed  before  the  paasage  of  the 
statute  of  uses  as  if  they  were  synonymous;  and  although  they  may  be  usM  interchange- 
ably when  apeaking  generally  of  these  equitable  estates  as  they  then  prevailed,  yet  a  dis- 
tinction was  made  between  them  according  to  the  permanent  or  temporary  character  of 
the  estate.  If  the  right  to  the  rents  and  profits  was  permanent— that  is,  of  a  long  dura- 
tion—it  was  called  a  use.  If  the  right  was  only  of  a  temporary  character,  or  given  only 
for  :;pecial  purposes,  it  was  designated  a  trust.  A  more  radical  difference  now  exists  in 
the  present  use  of  these  terms,  arising  out  of  the  change  made  in  equitable  estates  b^  the 
statute  of  uses.  The  term  trust  has  since  been  exclusively  applied  to  those  equitable 
interests  which  remain  such  while  the  term  use  represents  all  such  interests  as  are  con- 
verted into  legal  estates,  either  eo  inslanti  [Immed lately]  or  subsequently,  as  in  the  caae 
of  contingent  uses."  Tiedeman,  pp.  436,  468.  Bacdn  v.  Taylor,  i  Kirby(Conn.)  371. 
Goodeve's  Mod.  Lew  of  R.  P.  (3  ed.)  259. 

(126)  Tiedeman  Real  Property,  p.  434  (2  ed.  1893). 

(127)  [The  person  who  benefited  by  the  use]. 

(128)  "The  feoffee  to  use  could  even  maintain  an  action  of  ejectment  aaiht  cestui  que 
use"   [Beneficiary  by  the  use].     Tiedeman.  p.  435.     Boone  Real  Prop,  184  (18S3). 

(129)  "  It  may  be  doubtful  whether  the  ecclesiastics  were  the  first  to  adopt  this  mode  of 
holding  lands,  but  to  them  certainly  may  be  ascribed  the  honor  of  devising  the  means  for 
the  enu>rcement  of  the  confidence  reposed  in  the  person  to  whom  the  land  was  conveyed." 
Tiedeman  Real  ftttp.  p.  433  {2  ed. ).    Williams  on  Real  Prop.  (6  ed.)  156. 
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fidei-commissaX^yi)  and  binding  in  conscience;  and  therefore  assumed  the 
jurisdiction  which  Augustus  had  vested  in  "hispralor,  of  compelling  the  execu- 
tion of  such  trusts  in  the  court  of  chancery.  And,  as  it  was  most  easy  to 
obtain  such  grants  from  dying  persons,  a  maxim  was  established,  that  though 

by  law  the  lands  themselves  were  not  devisable,  yet  if  a  testator  had 
'''339]     enfeoffed  another  to  his  own  use,  and  so  was  ^possessed  of  the  use 

only,  such  use  was  devisable  by  will.  But  we  have  seeu(t  )  how  this 
evasion  was  crashed  in  its  infancj',  by  statute  15  Ric.  II.  c.  5,  with  re£;>ect  to 
religious  houses. 

Yet,  the  idea  being  once  introduced,  however  fraudulently,  it  afterwards 
continued  to  be  often  innocently,  and  sometimes  very  laudably,  applied  to  a 
number  of  civil  purposes:  particularly  as  it  removed  the  restraint  of  aliena- 
dons  by  will,  and  permitted  the  ownerof  lands  in  his  lifetime  to  make  various 
designations  of  their  profits,  as  prudence,  or  justice,  or  family  convenience, 
might  from  time  to  time  require.  Till  at  length,  during  our  long  wars  in 
Prance,  and  the  subsequent  civil  commotions  between  the  houses  of  York  and 
Lancaster,  uses  grew  almost  universal;  through  the  desire  that  men  had 
(when  their  lives  were  continually  iu  hazard)  of  providing  for  their  children 
by  will,  and  of  securing  their  estates  from  forfeitures;  when  each  of  the  con- 
tending parties,  as  they  became  uppermost,  alternately  attainted  the  other. 
Wherefore,  about  the  reign  of  Edw.  IV,,  (before  whose  time,  lord  Bacon 
remarks,  (i)  there  are  not  six  cases  to  be  fouod  relating  to  the  doctrine  of 
uses,)  the  courts  of  equity  began  to  reduce  them  to  something  of  a  regular 
»y8tem.(i3i) 

Originally  it  was  held  that  the  chancery  could  give  no  relief,  but  against  the 
very  person  himself  intrusted  for  cestuy  que  useX^S^)  and  not  against  his  heir 
or  alienee.  This  was  altered  in  the  reign  of  Henry  VI.  with  respect  to  the 
heir;(/ )  and  afterwards  the  same  rule,  by  a  parity  of  reason,  was  extended  to 
such  alienees  as  had  purchased  either  witiiout  a  valuable  consideration,  or  with 
an  express  notice  of  the  use.(mKi33)  But  a  purchaser  for  a  valuable  con- 
sideration, without  notice,  might  hold  the  land  discharged  of  any  trust  or 

confidence.  And  also  it  was  held,  that  neither  the  king  nor  queen, 
*33o]     on  account  of  their  dignity  royal, («)  nor  any  corporation  *aggregate, 

on  account  of  its  limited  capacity, (0)  could  be  seised  to  any  use  but 
their  own;  that  is,  they  might  hold  the  lands,  but  were  not  compellable  to 
execute  the  trust.(i34)    And,  if  the  feoffee  to  uses  died  without  heir,  orcom- 
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'"  ^eilw.e.    Year-bCMA  ISWw.  IT.  &  (o)  Bto.  Jilx.  tit.  Fa^fm.  ai  uta.  Vt.    1 


(0  Puce  9m.  (n)  Bra  Abe.  tit  Ftxfta.  ol  ■«*,  31.    Baoon  o 

''•)  On  Uks.  SIS.  " —  *■*  "" 

,.,  Keilw.e.    Yaa-boM.TSEaw.I 
ln)Ibia.K.   Bacon  on  Uiu,  S13. 

( 130)  [Trusts  disposals  of  ioheritsnces  to  one,  in  confidence  that  be  should  convey  it 
or  dispose  of  the  profits  at  the  will  of  another.] 

(131I  2  Pingiev  on  Real  Prop.  1058.     I  I,oinax  Digest,  170. 

(131)  [Beneficiary]. 

(•33)  "John  De  Wattham,  Bishop  of  Salisbury,  Master  of  the  Bolts,  devised  the  '  writ 
of  subpoena,'  returnable  in  chancery  and  directed  against  the  feoffee  to  use,  by  which  be 
was  made  to  account  under  oath  to  the  cestui  que  use  for  the  rents  and  profits  he  had 
received  from  the  land.     This  writ  could  at  first  be  issued  to  the  feoffee  to  use,  but  not 

Siinst  his  heirs  and  assigns.  SubsequenUy  it  was  made  issuable  to  the  heirs  and  all 
ences  of  the  feoffee,  who  took  notice  of  the  tise.  The  court  of  chancery  then  for 
the  first  time  acquired  complete  jurisdiction  over  uses  and  trusts.  Prom  that  time  for- 
ward, in  the  exercise  of  that  jurisdiction,  aset  of  rules  has  been  eatablidied  for  their  inter- 
pretation and  construction,  which  cave  to  them,  as  nearljas  it  was  possible  or  advisable 
the  character  and  incidents  of  legal  estates."  Tiedeman  Real  Prop.  435-6  la  ed.  1S93). 
(134)  In  fact,  there  was  not,  nor  is  there,  any  method  of  compelling  the  king  to 
execute  the  trust;  for  no  court  has  jurisdiction  over  him,  (see  i  vol.  143;!  and,  for  this 
reason,  although  the  use  has  been  transferred  into  possession  by  the  statute  of  uses,  yet 
the  king  shall  eveo  now  hold  the  estate  discharged  of  the  use;  because  the  statute  tianv 
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mitted  a  forfeiture  or  married,  neither  the  lord  who  entered  for  bis  escheat 
or  forfeiture,  nor  the  husband  who  retained  the  possession  as  tenant  by  the 
:nirtesy,  nor  the  wife  to  whom  dower  was  assigned,  were  liable  to  pwform  the 
use:(/)  because  they  were  not  parties  to  the  trust,  but  came  in  by  act  of 
law;  though  doubtless  their  title  in  reason  was  no  better  than  that  of  the' 
heir.(i3S) 

On  the  other  hand,  the  use  itself ,  or  interestof«5/iy^w«ttjf,(i36)  was  learn- 
edly refined  upon  with  many  elaborate  distinctions.  And,  i.  It  was  held 
that  nothing  could  be  granted  to  a  use,  whereof  the  use  is  inseparable  from 
the  possession ;  as  annuities,  ways,  commons,  and  authorities,  qua  ipso  usu 
amsumuniurig)  or  whereof  the  seisin  could  not  be  instantly  given.(rXi37) 
2.  A  use  could  not  be  raised  without  a  sufficient  consideration.  For  where  a 
man  makes  a  feoffment  to  another,  without  any  consideration,  equity  pre- 
sumes that  he  meant  it  to  the  use  of  himself,(f)  unless  he  expressly  declares 
it  to  be  to  the  use  of  another,  and  then  nothing  shall  be  presumed  contrary 
to  his  own  expressions.  (^)(  138)  Bnt  if  either  a  good  or  a  valuable  consider- 
ation appears,  equity  will  immediately  raise  a  use  correspondent  to  such 
consideration.(K)(i39)  Uses  were  descendible  according  to  the  rules  of  the 
common  law,  in  the  case  of  inheritances  in  possession  ;(jf)(  140)  for  in  this 
and  many  other  Tesge&s  aquitas  seguiiur  legem, {i\i)  and  cannot  establish  a 

(p)  1  Reix  122.  (0  I  And.  BT. 

tw)2K. 


U)  IJtm.m.  (h)  H<x>r«84. 
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fers  the  lue  into  poooeawon  only  in  cases  where  the  trust  could  have  been  enforced  in 
equity  before  the  statute.  And  not  only  the  king,  but  the  alienee  of  the  crown  also,  hold 
the  estate  thus  djschai^ed  of  the  use.     Ante,  vol.  i,  p.  24a. — ArchboU). 

('35)  A  use  is  a  confidence  reposed  in  another,  who  is  made  tenant  of  the  land  accotd- 
ing  to  the  intention  of  the  cestut  que  ttse  or  him  to  whose  use  it  is  granted,  and  suffer  hitn 
to  take  the  profits. 

A  peiaon  to  whom  a  gift  <^  land  was  made  and  seisin  delivered  was  considered  at  law 
to  be  thenceforth  the  true  owner  of  the  lands  and  the  cestui  que  iM^bad  no  standing  in  a 
court  of  law  and  could  only  obtain  redress  for  wrongs  when  the  court  of  chancery  took 
jurisdiction.    2  Pingrey  on  Real  Prop.  1056.    Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  264. 

(136)  [The  beneficiar]^,] 

(137)  "  But  this  doctrine  has  long  been  abandoned  and  chattels,  both  real  and  personal, 
can  now  be  settled  to  uses.  But  since  a  mortgage  is  treated  in  equity  as  a  lien  instead  c^ 
an  estate  in  lands,  there  can  be  no  conveyance  of  it  to  uses,  ».  e.,  jnlependently  of  the 
deaL  The  debt  mav  be  conveyed  to  uses,  and  the  mortgage  would  follow  as  an  incident 
of  the  debt."    Tiedemau,  p.  441.   a  Washburn  Real  Property,  417  (S'ed.  1887). 

( 138)  In  the  second  section  of  the  3d  chapter  of  Gilbert  on  llslis,  p.  aaj,  the  law  is  in 
substance  thus  laid  down.  If  a  feoSment  be  made,  or  a  fine  be  levied,  or  recovery  be 
suffered,  without  consideration,  and  no  uses  be  expressed,  the  use  results  to  the  feoffor 
and  his  heirs.  But  if  any  uses  be  expressed,  it  shall  be  to  those  uses,  though  no  connd- 
eration  be  had;  and  herein  is  the  difference  between  raising  nses  by  fine,  feoffment,  or 
other  conveyance  operating  by  transmutation  of  possession  and  Uses  raised  by  covenant; 
for,  upon  the  first,  tf  no  uses  were  expressed,  it  is  equity  that  assigns  the  feoffor  to  hare 
the  resulting  use;  by  the  law,  the  feoffor  haa  parted  with  all  his  interest,  (see  Cave  V. 
Holford,  3  Ves.  667;)  bnt  where  he  expresses  uses  there  can  be  no  equity  in  givine  bim 
the  use  against  his  own  will.  On  the  other  band,  in  caae  of  a  covenant  there  can  oe  no 
nae  without  a  conuderation;  for  the  covenantee  in  such  case  can  have  no  right  by  law,  | 
and  there  is  no  reason  why  equity  should  give  him  the  use,  (and  see  Caltbrop's  case. 
Moor,  loi.  Stephen's  case,  i  Leon.  138.  Jenkins's  Cent.  6,  case36.  Jdildmay  s  case,  i 
Rep.  176.  3  Roll's  Abr.  790.— Chitty.  2  Washburn  Real  Property,  419  (5  ed.  1887). 
Van  der  Volgen  ir.  Yeates,  5  Selden  (N.  V.)  aaa  (1853).  Tiedeman  Real  Prop.  437,  43* 
(a  ed.  189a). 

'-""'"■  ".er  VI 
3^eat.  173. 

(140)  Pierson  v.  Armstrong,  i  Iowa,  a94  (1855).  Boone  Real  Prop,  1S6  (18S3).  Tiede- 
man Real  Property,  443  (5  ed.  18S7).    a  Washburn  Real  Property,  431  (5  ed.  1887). 

(141)  [Equity  follows  the  law.]  3  Washburn  Real  Property,  421  (sed.  1887).  a  Wash- 
bum  on  Real  Property,  418.  420,  431  (5  ed.  1887).  Tiedeman  R.  Prop.  437  (a  ed.  1893). 
a  Pingrey  on  Real  Prop.  1059. 
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different  rule  01  property  from  that  which  the  law  has  established.  4.  Uses 
might  be  assigned  by  secret  deeds  between  the  parties,  (jt)  or  be  devised 
by  last  will  and  testAtnentXjy')  for,  us  the  legal  estate  In  the  soil  was  not 
transferred  by  these  transactions,  no  livery  of  seisin  was  necessary; 
*33i3  *and,  as  the  intention  of  the  parties  was  the  leading  principle  in  this 
species  of  property,  any  instrument  declaring  that  intention  was 
allowed  to  be  binding  in  equity.  Bat  cestuygue  k$^(  142)  could  not  at  common 
law  aliene  the  legal  interest  of  the  lands,  without  the  concurrence  of  his 
feoffee;(^)  to  whom  he  was  accounted  by  law  to  be  only  tenant  at  suSer- 
ance.(a)(i43)  5.  Uses  were  not  liable  to  any  of  the  feodal  burthens;  and 
particularly  did  not  escheat  for  felony  or  other  defect  of  blood;  for  escheats, 
etc.,  are  the  consequence  of  tenure,  and  uses  are  Ae/d  of  nobbdy:  but  the 
land  itself  was  liable  to  escheat,  whenever  the  blood  of  the  feofiee  to  uses 
was  extinguished  by  crime  or  by  defect;  and  the  lord  (as  was  before  ob- 
served) might  hold  it  dischai^ed  of  the  use.(A)(i44)  6.  No  wife  could  be 
endowed,  or  husband  have  his  curtesy,  of  a  use:(r)(i45)  for  no  trust  was 
declared  for  their  benefit,  at  the  original  grant  of  the  estate.  And  therdbre 
it  became  customary,  when  most  estates  were  put  in  use,  to  settle  before 
marriage  some  joint-estate  to  the  use  of  the  husband  and  wife  for  their  hves; 
which  was  the  original  of  modem  jointures.Crf)  7,  A  use  could  not  be  ex- 
tended by  writ  of  elegit,  or  other  legal  process,  for  the  debts  of  cestuy  que 
use.(^e)  For,  being  merely  a  creature  of  equity,  the  common  law,  which 
looked  no  further  than  to  the  person  actually  seised  of  the  land,  could  award 
no  process  against  it. (146) 

It  is  impracticable,  upon  our  present  plan,  to  pursue  the  doctrine  of  uses 
through  all  the  refinements  and  niceties  which  the  ingenuity  of  the  times 
(abounding  in  subtle  disquisitions)  deduced  from  this  child  of  the  imagina- 
tion; when  once  a  departure  was  permitted  from  the  plain  simple  rules  of 
property  established  by  the  ancient  law.  These  principal  outlines  will  be 
fully  sufficient  to  show  the  ground  of  lord  Bacon's  complaint, (/)  that  this 
course  of  proceeding  ' '  was  turned  to  deceive  many  of  their  just  and  reason- 
able rights.  A  man  that  had  cause  to  sue  for  land  knew  not  against 
♦332]  whom  to  *bring  his  action,  or  who  was  the  owner  of  it  The  wife 
was  defrauded  of  her  thirds;  the  husband  of  his  curtesy;  the  lord 
of  his  wardship,.-  relief,  heriot,  and  escheat;  the  creditor  of  his  extent  fijf 
debt;  and  the  poor  tenant  of  his  lease." '  'To  remedy  these  inconveniences, 
abundance  of  statutes  were  provided,  which  made  the  lands  liable  to  be  ex- 
tended by  the  creditors  oi  cestuy  que  use,{g)  allowed  actions  for  the  freehold 
to  be  .brought  against  him  if  in  the  actual  pernancy  or  enjoyment  of  the 
profits;(A)  made  him  liable  to  actions  of  waste;(/)  established  his  convey- 
ances and  leases  made  without  the  concurrence  of  his  feoffees;(i)  and  gave 
the  lord  the  wardship  of  his  heir,,  with  certain  other  feodal  perquis- 
ites. (/)  (147) 


I)  Bacon  of  Ubm.  812.  f/ )  OsB^f  ths  Uw.  MB. 

uilbld.  aoe.  '■  (9)  Sl»t,;60  Kdw. '"  -  « 

I)  StatlRlc.  in.  0.1.  SHen.Vll.c.ls. 


(ij  ewt  II  Hen  VI.  c 
(t)  9(at.  1  Ric  in.  c. 
to  Stat  4  Hen.  Vn.  e 


(141I  [He  who  benefits  by  the  nse.l 

(143)  a  Pingrey  on  Real  Prop.  1056.    Tiedeman  Real  Prop.  738  (2  ed.  rSga). 

(144)  3  Washburn  Real  Property,  418  (S  ed.  1887).    Tiedeman  Real  Prop.  441  (1  ed. 
■na). 

14s)  Boone  Real  Prop.  186  (1883). 

146)  Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  863.     I  Lomax  Dig.  175. 

147)  I  Lomax  Dig.  177. 
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These  provisions  all  tended  to  consider  cestuy  que  use{  1 48)  as  the  real  owner 
of  the  estate;  and  at  length  that  idea  was  carried  into  full  effect  by  the  statute 
27  Hen.  VIH.  c.  10,  which  is  usually  called  the  slalule  of  uses,  or,  in  convey- 
ances and  pleadings,  the  statute  ^r  transferring  uses  into  possession. {x^q) 
The  hint  seems  to  have  been  derived  from  what  was  done  at  the  accession  of 
king  Richard  IH.;  who,  having,  when  duke  of  Gloucester,  been  frequently 
made  a  feoffee  to  uses,  would  upon  the  assumption  of  the  crown  (as  the  law  was 
then  understood)  have  been  entitled  to  hold  the  lands  discharged  of  the  use. 
But  to  obviate  so  notorious  an  injustice,  an  act  of  parliament  was  immediately 
passed,(»»)  which  ordained,  that  where  he  had  been  so  enfeoffed  jointly 
with  other  persons,  the  land  should  vest  in  the  other  feoffees,  as  if  he  had 
never  been  named;  and  that,  where  he  stood  solely  enfeoffed,  the  estate  itself 
should  vest  in  cestuy  que  use  in  like  manner  as  he  had  the  use.  And  so  the 
stat.  of  Henry  VHI.,  after  reciting  the  various  inconveniences  before 
mentioned,  and  many  others,  enacts,  that  "  when  any  person  shall  be  seised 
of  lands,  etc.,  to  the  use,  confidence,  or  trust  of  any  other  person  or  ' 
body  *politic,  the  person  or  corporation  entitled  to  the  use  in  fee-  [*333 
simple,  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the  land,  etc. ,  of  and  in  the  like  estates  as 
they  have  in  the  use,  trust,  or  confidence;  and  that  the  estate  of  the  person 
so  seised  to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the  use,  in 
such  quality,  manner,  form  and  condition,  as  they  had  before  in  the  use." 
The  statute  thus  executes  the  use,  as  our  lawyers  term  it;  that  is,  it  con- 
veys{i5o)  the  possession  to  the  use,  and  transfers  the  use  into  possession; 
thereby  making  cestuy  que  use  complete  owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity. (151) 

The  statute  having  thus  not  abolished  the  conveyance  to  uses,  but  only 
annihilated  the  intervening  estate  of  the  feoffee,  and  turned  the  interest  of 
cestuy  que  use  into  a  legal  instead  of  an  equitable  ownership;  the  courts  of 
common  law  began  to  take  cognizance  of  uses,  instead  of  sending  the  party 
to  seek  his  relief  in  chancery.  And,  considering  them  now  as  merely  a  mode 
of  conveyance,  very  many  of  the  rules  before  established  in  equity  Were 
adopted  with  improvements  by  the  judges  of  the  common  law.  The  ^me 
persons  only  were  held  capable  of  being  seis^  to  a  use,(i52)  the  same  jtm- 
siderations  were  nroessary  for  raising  it,  and;  it  could  only  be  raised  of:  the 
same  hereditaments,  as  formerly.  But  as  the  statute,  the  instant  it  was 
raised,  converted  it  into  an  actual  possession  of  the  lanqV  a  great  number  pf 
(n)  1  RlC.  lU.  c.  6. 

(148)  [He  who  benefits  by  the  iwe.] 

(i44)Gittiiig5f.  Hall.  I  H.  &JohDSOD  (Md.)  25  (1800)...  Rollins  f.  Riley,  44  N.  H.  ii . 
(1862).    Boone  Real  Prop.  187  (1883).  < 

( 150)  The  statute  met  with  the  most  detenniaed  oppositioa  from  the  bench  and  bar. 
Notwithstanding  the  many  alleged  frauds  which  could  be  committed  by  an  abuse  of  die 
doctriae,  public  sentiment  was  opposed  to  its  abaolute  destruction,  and  was  in  favor  bf 
preserving  the  power  of  creating  an  equitable  estate  in  the  nature  of  a  use.  and.  notwith-  < 
standing  the  remedial  character  of  the  statute,  it  received  at  the  bands  of  the  profeseion  ' 
a  strict  and  technical  construction  and  was  permitted  to  operate  only  so  far  as  it  wa« 
impossible  to  render  nueatory  its  express  provisions.  Instead  of  destroying  uses  the 
statute  only  established  them  upon  a  firmer  oasis. 

Tiedeman  R.  P.  (3  ed.)  p.  446-7.  Bowman  v.  Long.  26  Ga.  147  (1858).  Boone  Real 
Prop.  187(1883). 

(lSl)F«nch  V.  Gray,  2  Conn.  115(1816).  Ramsay  v.  Marsh,  2  HcCord  (S.  C.)  254 
(1821).  peny  !•.  Price,  i  Mo.  395  (1825).  Bunck  V.  Nicks,  50  Ark.  373  U887).  Boone 
Real  Prop.  187  (18S3). 

(153)  "  As  a  general  proposition  all  persons  capable  of  beine  grantees  in  a  common- 
law  conveyance  can  be  either  feoffees  to  use  or  cesluis  que  use  [BeneBciaTies],  infants  and 
mamed  women  not  excepted.  Corporations  can  be  cesiuis  que  use — and  in  thb  conntry 
feoffees  to  use,  unless  contrary  to  their  charter.     Tiedeman,  440. 
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the  incidents,  that  formerly  attended  it  in  its  fiduciary  state,  were  now  at  an 
end.  The  land  could  not  escheat  or  be  forfeited  by  the  act  or  defect  of  the 
feoffee,  nor  be  aliened  to  any  purchaser  discharged  of  the  use,  nor  be  UaUe  to 
dower  or  curtesy  on  account  of  the  seisin  of  such  feofifee;  because  the  legal 
estate  never  rests  in  him  for  s  moment,  but  is  instantaneously  transferred  to 
cestuy  que  usf(  153)  as  soon  as  the  use  is  dedared.  And,  as  the  use  and  the 
land  were  now  convertible  terms,  they  became  liable  to  dower,  curtesy,  and 
escheat,  in  consequence  of  the  seisin  of  cesiuy  que  use,  who  was  now  become 
the   lerre-tenani    also;    and  they   likewise  were  no    longer  devisable   by 

will.  (154) 
*334]         *The  various  necessities  of  mankind  induced  also  the  ju^^  very 

soon  to  depart  from  the  rigor  and  simplicity  of  the  rules  of  the  com- 
mon law,  and  to  allow  a  more  minute  and  complex  construction  upon  convey- 
ances to  uses  than  upon  others.  Hence  it  was  adjudged  that  the  use  need 
not  always  be  executed  the  instant  the  conveyance  is  made:  but,  if  it  cannot 
take  effect  at  that  time,  the  operation  of  the  statute  may  wait  till  the  use  shall 
arise  upon  some  future  contingency,  to  happen  within  a  reasonable  period  of 
time;  and  in  the  mean  while  the  ancient  use  shall  remain  in  the  origioal 
grantor:  as,  when  lands  are  conveyed  to  the  use  of  A.  and  B.,  after  a 
marriage  shall  be  had  between  them,(n)  or  to  the  tise  of  A.  and  his  heirs 
till  B.  shall  pay  him  a  sum  of  money,  and  then  to  the  use  of  B.  and  his 
heirs.(<?)(i55)  Which  doctrine,  when  devises  by  will  were  again  introduced, 
and  considered  as  equivalent  in  point  of  construction  to  declaration  of  uses, 
was  also  adopted  in  favor  of  executory  devises. (^p)  But  herein  these,  whidi 
ate  called  contingent  or  springing  uses,(i56)  diffo:  from  an  executory  devise; 

fn)  2  RolL  Abr.  T91.    Cra.  Kill.  1M.  (p)  See  page  17B. 

(of  Bra.  Abr.  tit.  AaJTbi,  oJ  uKt,  30. 

(153)  [He  who  benefits  by  the  use.] 

(154)  Boone  Real  Prop,  187  (1883).     Witham  v.  Brooner,  63  111,  347(1874). 

{15s)  Webber  f.  Webber,  6  Greenleaf  (Me.)  134  (1839).  I  Greenleaf'a  Cniue  OH  Red 
Prop.  33a  {1856). 

(156)  Mr.  Sugden  devotes  b.  learned  and  inatnictiTe  note,  of  considerHble  length,  (an- 
nexed to  the  second. chapter  of  his  edition  of  Gilbert  on  Uses,)  to  an  elucidation  of  this 
subject.  Tfae  reader  will  do  well  to  peruse  the  whole,  and  not  rest  satisfied  with  the  fol- 
l<Mving  extracts.  Mf.-'Sugden  says,  shifting,  secondary,  and  springii^  uses  are  frequently 
confoiibded  with  each  bther  aud  with  future  or  canUiigent  uses,  "niey  ma^,  pei^ps, 
be  thus  classed,'  -ist,  Shi/tin^  or  secondary  uses,  which  take  effect  in  dero«ibon  oTsome 
other  estate,  and  are  either  limited  wpreasly  by  the  deed,  or  are  antborized  to  be  created 
by  some  person  named  in  the  deed.  2dly,  Springing  uses,  confining  this  class  to  uses 
limited  to  arise  on  a  future  event  where  no  pretxdinz  use  is  limited,  and  which  do  not 
take  effect  in  derogation  of  an^  other  interest  than  that  which  results  to  the  grantor,  or 
remains  in  him,  in  the  mean  time.  3dly,  Future  or  contingent  uses  are  properly  uses  to 
take  eSect  as  remainders:  for  instance,  a  use  to  the  first  unborn  son  of  A.,  after  a  pre- 
vious limitation  to  him  for  life  or  for  years,  determinable  on  his  life,  is  ■  fhture  or  con- 
tingent use,  but  yet  does  not  answer  the  notion  of  either  a  shifting  or  a  aprinfring  use. 
Contingent  uses  naturally  arose  after  the  statute  of  37  Hen,  VIII.  in  imitation  of  contin- 
gent remainders. 

The  first  class— that  is,  shifling  or  secondary  tu^j— are  at  this  d%y  so  common  that  they 

r)  without  observation.  In  every  marriage  settlement,  tbe  first  use  is  to  the  owner  in 
until  marriage,  and  after  the  marriage  to  other  uses.  Here  the  owner  in  the  first  ID- 
stance  takes  the  fee,  which  upon  the  marriage  ceases  and  the  new  use  arises.  But  ■ 
shifting  use  cannot  be  limited  on  a  shifting  use;  and  shifting  uses  must  be  confined  within 
such  limits  as  are  not  to  tend  to  a  perpetuity.  See  ante,  chap.  11.  But  a  shifting  nse 
may  be  created  after  an  estate-tail  to  take  eSect  at  any  period,  however  remote;  bemuse 
the  tenant  in  tail  for  the  time-being  may.  by  a  recovery,  defeat  the  shifting  use. 

As  to  the  second  class,  or  springine  uses,  before  the  statute  of  Hen.  VIII.  there  was  no 
mischief  in  an  inilependent  original  springing  use  to  commence  at  a  distant  period,  be- 
cause the  legal  estate  remained  in  the  trustee.  After  the  statute,  too,  the  use  waa  held 
to  result  to,  or  remain  in,  the  person  creating  the  future  use  according  to  tbe  mode  of 
conveyance  adopted,  till  the  springing  nse  arose.  This  resnltingnse  the  statute  executed, 
so  that  the  estate  remained  in  the  seMer  till  the  period  when  the  nse  was  to  rise,  which 
might  be  at  any  time  within  the  limits  allowed  by  law  in  case  of  an  executoiy  devise. 
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in  that  there  must  be  a  person  seised  to  such  uses  at  the  time  when  the  con- 
tingency happens,  else  diey  can  never  be  executed  by  the  statute;  and  there- 
fore if  the  estate  of  the  feoffee  to  such  use  be  destroyed  by  alienation  or 
otherwise,  before  the  contingency  arises,  the  use  is  destroyed  forever:  (^){  157) 
whereas  by  an  executory  devise  the  freehold  itself  is  transferred  to  the  future 
devisee.  And,  in  both  these  cases,  a  fee  may  be  limited  to  take  effect  after  a 
fee;(r)  because,  though  that  was  forbidden  by  the  common  law  in  favor  of 
the  lord's  escheat,  yet  when  the  legal  estate  was  not  extended  beyond  one 
fee-simple,  such  subsequent  uses  (after  a  use  in  fee)  were  before  the  statute 
permitted  to  be  hmited  in  equity;  and  then  the  statute  executed  the  legal 
estate  in  the  same  manner  as  the  use  before  subsisted.  It  was  also  held,  that 
a  use,  though  executed,  may  change  from  one  to  another  by  circum- 
8tances«x/(jrf/arf[j/(j)(i58)  as,  if  A,  makes  a  feofiment  *to  the  use  of  [*335 
his  intended  wife  and  her  eldest  son  for  their  lives,  upon  the  marriage 
the  wife  takes  the  whole  use  in  severalty;  and  upon  the  birth  of  a  son,  the 
use  is  executed  jointly  in  them  both.  (/  )  This  is  sometimes  called  a  secondary, 
sometimes  a  shifting,  use.  And,  whenever  the  use  limited  by  the  deed  ex- 
pires, or  cannot  vest,  it  returns  back  to  him  who  raised  it,  after  such  expira- 
tion, or  during  such  impossibility,  and  is  styled  a  resulting  use.  As,  if  a  man 
makes  a  feofiinent  to  the  use  of  his  intended  wife  for  life,  with  remainder  to 
the  use  of  her  first-bom  son  in  tail ;  here,  till  he  marries,  the  use  results  back 
to  himself;  after  marriage,  it  is  executed  in  the  wife  for  life:  and,  if  she  dies 
without  issue,  the  whole  results  back  to  him  infee.(u)(i59)  It  was  likewise 
held,  that  the  uses  originally  declared  may  be  revoked  at  any  future  time,  and 
new  uses  be  declared  of  the  land,  provided  the  grantor  reserved  to  himself 
such  a  power  at  the  creation  of  the  estate;(i6o)  whereas  the  utmost  that  the 
common  law  would  allow,  was  a  deed  of  defeazance  coeval  with  the  grant 
itsdf,  and  therefore  esteemed  a  part  of  it,  upon  events  specially  mentioned,  (zc) 
And,  in  case  of  such  a  revocation,  the  old  uses  were  held  instantly  to  cease, 
and  the  new  ones  to  become  executed  in  their  stead.(:):)  And  this  was  per- 
mitted, partly  to  indulge  the  convenience,  and  partly  the  caprice  of  mankmd; 

(u)  Ibid.  SM).    ]  Sep.  UU 

WseepweMT. 

,.,  _._ _*»«».  ai  «*(•.  Ba  (i)  Co.  UU.  IS7. 

(0  Bacon  of  Uses.  3S1, 

When  springing  nsea  are  raised  by  convejances  not  operating  by  traustnutation  of  pos- 
session, as  such  conveyances  have  onlj  an  eqnitable  efiect  nntil  the  statute  and  use  meet, 
a  springing  use  may  be  limited  by  them  at  once;  but  where  the  conveyance  is  one  which 
does  operate  by  transmutation  of  possession,  (as  a  feoffment,  fine,  recovery,  or  lease  and 
release,)  two  objects  must  be  attended  to;  first,  to  convey  the  estate  accordingto  the 
rules  of  common  law;  secondly,  to  raise  the  use  out  of  the  seinu  created  by  the  convey- 
ance. Now.  the  common  law  does  not  admit  of  a  freehold  being  limited  to  commence  tn 
/uluro  [In  the  future].     See  anU,  p.  143. 

As  to  the  third  class,  or  future  or  conttngenl  uses,  where  an  estate  ia  limited  previously 
to  B  future  use,  and  the  fntnie  ase  is  limited  by  way  of  remainder.  It  will  be  subject  to 
the  rules  of  common  law,  and,  if  the  previous  estate  is  not  snfScient  to  support  it,  will  be 
void.    See  ante,  p.  168. 

Future  uses  have  been  countenanced,  and  springing  uses  restrained,  b^  what  is  now  ■ 
firm  rule  of  law.— namely,  that  if  sncb  a  construction  can  be  pnt  upon  a  hmitation  in  use 
•a  that  it  may  take  effect  by  way  of  remainder,  it  shall  never  take  effect  as  a  springing 
use.  Southcot  V.  Stowel,  i  Mod.  316,  137.  a  Mod,  307.  Goodtitle  v.  Billiagton,  Doug. 
758.— Chittv. 

2  Washburn  Real  Property,  665  (5  ed.) 

(157)  3  Pingrey  on  Real  Prop.  1069.  Rowland  v.  Rowland,  93  K.  C.  331  (18S5). 
Rogers  v.  Eaf^e  Fire  Co.,  9  Wend.  IN.  Y.)  615  I1833).  By  statute  33  and  34  Vic.  c.  38, 
i.  7,  it  is  provided  that  a  future  contingent  or  executory  use  shall  take  efiect  without  any 
continued  existence  of  a  seisin  to  uses, 

(158)  [After  the  act.] 

(159)  3  Pingteyon  Real  Prop.  1060.  "The  doctrine  of  resulting  tues  has  been  abolished 
in  some  of  the  States."     Tiedeman  R.  P.  439- 

(160)  Aubuchon  v.  Bender,  44  Mo.  565  [i8(S9). 
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who  (as  lord  Bacon  observes)(_j')(i6i)  have  always  affected  to  have  the  dis- 
position of  their  property  revocable  in  their  own  time,  and  irrevocable  ever 
aflerwards. 

By  this  equitable  train  of  decisions  in  the  courts  of  law,  the  power  of  the 
court  of  chancery  over  landed  property  was  greatly  curtailed  and  dimin- 
ished. (162)     But  one  or  two  technical  scruples,  which  the  judges  found  it 

it)  Oq  Daes,  31S. 

(16O  Goodeve's  Mod.  Law  of  R,  P.  (3  ed.)  298. 

(163)  With  respect  to  what  shall  be  said  to  be  a  use  execnted  by  the  statute  of  37  Hen. 
VIII,  c.  10,  or  a  /r»j/-e3tate  now  not  executed,  it  is  held  that  wA^re  a  use  is  litniUd  upon 
a  use,  it  is  not  executed,  but  the  legal  estate  is  vested  in  hitm  to  whom  the  first  use  it 
limited.  Dy.  155.  As  where  an  estate  is  conveyed  to  another  in  these  words,  "  To  W. 
and  his  heirs,  to  the  use  of  him  and  bis  heirs,  in  trust  for,  or  to  the  use  of,  R.  and  his 
heirs."  the  use  is  not  executed  in  R.,  but  in  W.,  and  the  I^al  estate  is  vested  in  him  a* 
trustee.  Cas.  T.  Talb.  164.  Ibid.  138,  139.  3  P.  Wms.  146.  So,  iriiere  B.  made  a  settle- 
tnent  to  the  use  of  himself  and  his  heirs  nntil  bis  then  intended  marriage,  and  afterwards 
to  the  use  of  his  wife  for  life;  and  after  her  death  to  the  use  of  trustees  and  their  heirs 
during  the  life  of  B.,  upon  trust  to  permit  him  to  take  the  profits,  remainder  to  the  first 
and  other  sons  of  the  marriage,  etc,  remainder  to  the  use  of  the  heira  of  the  body  of  E.; 
it  was  adjudged  that  E.  took  only  a  trust-estate  for  life,  for  the  use  to  him  could  not 
execute  upon  the  use  which  was  limited  to  the  trustees  for  his  life,  and  consequently  the 
legal  estate  for  bis  life  was  executed  iu  them  by  the  statute  of  uaes,  and  the  limitation  to 
the  heira  of  the  body  of  B.  operated  as  words  of  purchase,  and  created  a  coutingeut 
remainder.  Carth,  272,  S.  C.  Comber,  31a,  313.  i  Lotd  Raym.  33.  4  Mod.  3S0.  iSee 
also  7  T.  R.  342.     Ibid.  438.  S.  C.     Ibid.  433.     12  Ves.  80, 

So,  where  something  is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to 
have  the  legal  estate,  such  as  payment  of  the  rents  and  profits  to  another's  separate  use, 
or  of  the  debts  of  the  testator,  or  to  pay  rates  and  taxes  and  keep  the  premises  in  repair, 
or  the  like,  the  legal  estate  is  vested  in  them,  and  the  grantee  or  devisee  has  only  a  trust- 
estate.  3  Bos.  &  Pul.  178,  179.  1  T.  R.  444.  6  T.  R.  213,  8  East,  248.  la  East,  455. 
4  Taunt.  77a.  As  where  lauds  were  devised  to  trustees  and  their  heirs  in  trust  tor  A„  a 
married  woman,  and  ber  heira,  and  that  the  trustees  should  from  time  to  time  pay  the 
rents  and  profits  to  A.,  or  to  such  peraon  as  she  by  any  writing  under  her  hand,  as  well 
during  coverture  as  being  sole,  should  appoint  without  the  intermeddling  of  her  husband, 
who  be  willed  should  have  no  ben«Bt  or  disposal  thereof;  and  as  to  the  inheritance  of 
the  premises  in  trust  for  such  person  and  for  such  estates  as  A.,  by  her  will,  or  other  writ- 
ing under  her  band,  should  appoint,  and,  for  want  of  such  appointment,  in  trust  for  ber 
and  ber  heira;  the  question  was,  whether  this  was  a  use  execnted  by  the  statute,  or  a  trare 
trust  for  the  wife;  and  the  court  held  it  to  be  a  trust  only,  and  not  a  use  executed  by  the 
statute,  t  Vern.  413.  And  again,  in  a  late  case  where  a  devise  was  to  trustees  and  their 
heirs  upon  trust,  to  permit  a  married  woman  to  receive  the  rents  and  profits  during  her 
life/iw  her  own  sole  and  separate  use,  notwithstanding  her  coverture,  and  anlhout  oeing 
in  any  wise  subject  to  the  debts  or  control  of  her  thm  or  afler-taken  husband,  and  her 
receipt  alone  to  be  a  sufficient  discharge,  with  remainder  over,  it  was  held  that  the  legal 
estate  was  vested  in  the  trustees;  for,  it  being  the  intention  of  the  testator  to  secure  to 
the  wife  a  separate  allowance  free  from  the  control  of  her  husband,  it  was  essentially 
necessary  that  the  trustees  should  take  the  estate  with  the  use  executed,  in  order  to  effec- 
tuate that  intention;  otherwise  the  husband  should  b#  entitled  to  receive  the  profits  and 
defeat  the  very  object  which  the  testator  had  in  view,  7  Term  Rep.  651.  See  also  5 
East,  i6j.     9  Bast,  i. 

So,  where  lands  were  devised  to  trustees  and  their  heirs  in  trust,  to  pay  out  of  the  rents 
and  profits  several  legacies  and  annuities,  and  to  pav  all  the  residue  of  the  rents  and 

Srofits  to  C,  a  married  woman,  during  her  life,  for  iter  separate  use  or  as  she  ^ould 
irect.  and  after  her  death  the  trustees  to  stand  seised  to  the  use  of  the  hdrs  of  her  l>ody. 
with  remaindera  over,  it  was  held  by  lord  King  that  the  use  was  executed  in  the  trustees 
during  the  life  of  C,  who  had  only  a  trust-estate  in  the  surplus  of  the  rents  and  profits 
for  life,  with  a  contingent  remainder  to  the  heirs  of  ber  body,  and  that  her  eldest  son 
would  take  as  a  purchaser;  for,  by  the  subsequent  words,  viz.,  "  that  the  trustees  should 
stand  seised  to  the  use  of  the  heirs  of  the  body  of  C,"  the  use  was  executed  in  the  persons 
entitled  to  take  by  virtue  thereof;  and  therefore,  there  being  only  a  trust-estate  in  C.,  and 
a  use  executed  in  the  heira  of  her  body,  these  different  inter^ts  could  not  unite  and 
incoTporate  together  so  as  to  create  an  estate-tail  by  operation  of  law  in  C.  And  he  took 
a  difference  between  the  principal  case  and  that  of  Broughton  v.  Langley,  (i  Lutw.  S14. 
a  Ld.  Raym.  87};)  for  there  it  was  to  permit  A.  to  receive  the  rents  and  profite  for  life, 
but  in  the  principal  case  it  was  a  trust  to  pay  over  the  rents  and  profits  to  another,  aod 
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hard  to  get  over,  restored  it  witb  tenfold  increase.    They  held,  in  the  first 

therefore  the  estate  most  remBin  in  the  tmsteea  to  perform  the  will,  (8  Vin.  263,  pi.  19 
1  Eq.  Ca.  Abr.  383,  384;)  and  this  decree  was  afBnued  in  the  house  of  lords,  3  Bro.  C.  P. 
458.  See  3  Bos.  &  Pul.  179.  So,  vhere  lands  were  devised  to  trustees  and  their  heira 
in  trust  to  pay  out  of  the  rents  and  profits,  a/ler  deducting  rales,  laxes,  and  repairs,  the 
residue  to  C.  S.  for  life,  and  after  bis  decease  to  the  use  of  the  heiis  male  of  the  bod^  of 
C.  S.  with  remainder  over;  it  was  held  by  1o^  Thurlow  that  the  use  was  executed  in  the 
tmstees  during  the  life  of  C.  S.,  who  had  only  a  trust-estate  for  life,  and  the  remainder 
in  tail  was  a  legal  estate  which  could  not  UDite  and  incorporate  togetlier,  and  C.  S.  could 
not  saSer  a  valid  recovery;  for,  in  order  to  make  a  ^ood  tenaut  to  the  pnecipe,  there 
most  either  he  a  legal  estate  for  life,  and  a  l^al  remainder  in  tail,  or  an  equitable  estate 
for  life,  with  an  equitable  remainder  in  tail,  i  Bro.  C.  C.  75.  And  also,  where  lands 
were  devised  to  trustees  and  their  heirs  in  trust,  that  they  ^ould,  out  of  the  rents  and 
profits  or  by  sale  or  mortgage  of  the  whole,  or  so  much  of  the  estate  as  should  be  neces- 
sary, raise  a  sum  sufficient  to  pay  the  testator's  debts  and  legacies,  and  afterwards  in  trust 
and  to  the  use  of  T.  B.  for  life,  with  several  remainders  over,  the  qiiestion  was,  whether 
the  legal  estate  vested  in  the  trustees.  Lord  Hardwicke  was  of  opinion  that  the  devise  to 
the  trustees  and  their  heirs  carried  the  whole  fee  to  them,  and  therefore  the  estate  for 
life,  as  well  as  the  estates  in  remainder,  were  merely  trust-estates  in  equity ;  that  part  of 
the  trust  was  to  sell  the  whole,  or  a  sufficient  part,  of  the  estate  for  the  pavment  of  debts 
and  legacies,  which  would  carry  a  fee  by  construction,  though  the  word  '"heirs"  were 
omitted  in  the  devise,  as  in  i  Bq.  Ca.  Abr.  184;  for  the  tmstees  must  have  a  fee  in  the 
whole  estate  to  enable  them  to  sell,  because,  it  beiafr  uncertain  what  they  may  sell,  no 
purchaser  could  otherwise  be  safe;  that  the  only  doubt  he  had  was  on  the  case  of  lords 
Say  and  Seal  &.  lady  Jones,  before  lord  King,  and  affirmed  in  the  house  of  lords,  as  to  that 
point;  but,  on  examination,  that  case  differed  in  a  material  part;  and,  taking  together  all 
the  clauses  of  that  will,  it  only  amounted  to  a  devise  to  trustees  and  their  heirs  during 
another's  life,  upon  which  a  legal  remainder  might  be  properly  limited.  1  VeK.  143,  S.  C. 
3  Atk.  346.  570.  And  it  was  taken  for  granted  in  2  Vez.  646,  that  a  devise  to  trustees 
and  tbeir  heirs  in  trust,  to  pay  the  rents  and  profits  to  another,  vested  the  legal  estate  in 
the  trustees.  For  in  general  the  distinction  is,  that  where  the  limitation  to  trustees  and 
their  heirs  is(«t  trust  to  receive  the  rents  and  pro/its  and  pay  them  over  to  A.  for  life,  etc., 
this  nse  to  A.  is  not  executed  by  the  statute,  but  the  le^  estate  is  vested  in  the  trustees 
to  enable  them  to  perform  the  will;  but  where  the  limitation  is  to  trustees  and  their  heirs 
in  trust,  to  permit  and  suffer  A .  to  receive  the  rents  and  profits  for  his  life,  etc.,  the  use  is 
executed  in  A.,  unless  it  be  necessary  the  use  should  be  executed  in  the  trustees  to  enable 
them  to  perform  the  trust,  as  in  the  case  of  Harton  v.  Harton,  above  mentioned.  So,  in 
Taunt.  109,  the  devise  being  to  trustees  and  their  heirs  in  trust,  to  pay  unto,  or  permit  and 
suffer  the  testator's  niece  to  have,  receive,  and  take,  the  rents  and  profits  for  her  lite,  it 
was  held  that  the  use  was  executed  in  the  niece,  because  the  words  to  permit,  etc.  came 
last;  and  in  a  will  the  last  words  shall  prevail.  See  i  Eq.  Ca.  Abr.  383.  As  where  lands 
were  devised  to  trustees  and  their  heirs  to  the  intent  and  purpose  to  permit  A.  to  receive 
the  rents  and  profits  for  his  life,  and  after  that  the  trustees  should  stand  seised  to  the  use 
of  the  heirs  of^the  body  of  A.,  with  a  proviso  that  A.,  with  the  consent  of  the  tmstees, 
might  make  a  jointure  on  his  vrife,  it  was  held  that  this  was  a  use  executed  in  A. ,  and 
not  a  trust-estate;  for  it  would  have  been  a  plain  trust  at  commoti  law,  and  what  was  a 
tmst  of  a  freehold  of  inheritance  at  common  law  is  executed  by  the  statute,  which  men- 
tions the  word  "  trust  "  as  well  as  "  use;"  and  the  case  in  a  Vent.  311,  adjudged  to  the 
contrary  upon  this  point,  was  denied  to  be  law,  i  Lutw.  814,  823  S.  C.  2  Ld.  Raym. 
673.  3  Salk.  679.  And  the  same  distinction  was  taken  by  lord  Kenyon,  in  the  case  of 
Doe,  on  the  demise  of  WooUey  v.  Pickard,  Stafford  summer  assizes,  1797,  and  by  Mr. 
Justice  Lawrence  in  Jones  v.  Prosser,  Worcester  spring  assizes,  1798. 

The  statute  of  uses  is  not  held  to  extend  Co  copyhold  estates,  for  it  is  against  the  nature 
of  their  tenure  that  any  person  should  be  introduced  into  the  estate  without  the  consent 
of  the  lord,  (Gilb.  Ten.  170;)  nor  to  leases /or  years  which  are  actually  in  existence  at  the 
time  of  their  bdng  assigned  to  the  use;  as  where  A.,  possessed  of  a  lease  for  years,  assigns 
it  to  B.,  to  the  use  of  C,  all  the  estate  is  in  B.,  and  C.  takes  only  a  trust  or  equitable 
estate.  But  if  A.,  seised  in  fee.  makes  a  feoflment  to  the  use  of  B.  for  a  term  of  years, 
the  term  is  served  out  of  the  seisin  of  the  feoffee,  and  is  executed  by  the  statute.  It  is  the 
same  if  he  barsains  and  sella  the  estate  of  which  he  is  seised  in  fee  for  a  term  of  years. 
Dy.  369.  a.,  and  in  the  margin,  2  Inst.  671. 

Nor  does  the  statute  of  uses  extend  to  cases  where  the  party  seised  to  the  use  and  the 
cestuy  que  use  [Beneficiary]  is  the  same  person,  except  there  be  a  direct  impossibility  for 
the  use  to  take  effect  at  common  law.  Bac.  Law  Tracts,  353,  3  ed.  4  M.  &  S.  178.  In 
that  case,  a  release  was  made  to  A.  and  C.  and  their  heirs,  habendum  [To  hold]  to  them 
and  their  heirs  and  assigns  as  tenants  in  conimou,  and  not  as  joint-tenants,  tr  "' 


of  them,  their  heirs  and  assigns;  held,  that  k.  and  C.  took  as  tenants  in  common.     Cro. 
Car.  230.    Jenkins  f.  Voung,  ibid.  344.    And  see  Cruise's  Dig.,  title  Use,  S.  ^x.elseq. 
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Elace,  that  "  do  use  could  be  limited  on  a  use;(')(i63)  and  that  when  a  man 
argains  and  sells  his  land  for  money,  which  raises  a  use  by  implication  to 

the  bargainee,  the  limitation  of  a  further  use  to  another  person  is 
♦336]     repugnant,  and  therefore  *void.(o)     And  therefore  on  a  feoffment  to 

A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  in  trust  for  C.  and 
his  heirs,  they  held  that  the  statute  executed  only  the  first  use,  and  that  the 
second  was  a  mere  nullity:  not  adverting,  that  the  instant  the  first  use  was 
executed  in  B.  he  became  seised  to  the  use  of  C. ,  which  second  use  the  statute 
might  as  well  be  permitted  to  execute  as  it  did  the  first;  and  so  the  legal 
estate  might  be  instantaneously  transmitted  down  through  a  hundred  uses 
upon  uses,  till  fiually  executed  in  the  last  astuy  que  tu<r,(i64)  Again;  as 
the  statute  mentions  only  such  persons  as  were  seised  to  the  use  of  others, 
this  was  held  not  to  extend  to  terms  of  years,  or  other  chattel  interests, 
whereof  the  termor  is  not  ^w^rfbut  only /awffjwrf/(*)  and  therefisre,  if  a  term 
of  one  thousand  years  be  limited  to  A.,  to  the  use  of  (or  in  trust  for)  B.,the 
statute  does  not  execute  this  use,  but  leaves  it  as  at  common  law.(c)(i6s) 
And  lastly,  (by  more  modem  resolutions,)  where  lands  are  given  to  one  and 
his  heirs,  in  trust  to  receive  and  pay  over  the  profits  to  another,  this  use  is 
not  executed  by  the  statute;  for  the  land  must  remain  in  the  trustee  to  enable 
him  to  perform  the  trust.  (rfX  166) 

(I)  Dyer,  ISS. 

(o)  I  Aim.  ST,  IBS. 

jbj  BiLcon'i  Law  al  0na.  S8S.    Jsnk.  Ul. 


n  such  lesser  estate  ao  given  to  them  shall  be  execut^  bj  the  statute.  Doe  d. 
White  V.  Simpson,  ^  East,  163.  i  Smith,  jt^.  And  a  devise  in  fee  to  trustees,  wittaoot 
any  specific  limitation  to  cesiuy  que  trust  [The  beneficiary],  the  latter  takes  a  beneficial 
interest  in  fee.  8  T.  R.  597.  And  an  express  devise  in  fee  to  trustees  may  tie  cat  doira 
to  an  estate  for  life  upon  an  implication  of  intent  7  T.  R.  433.  So  where  the  tnutees 
are  to  receive  and  pay  rents  to  a  married  woman,  upon  her  death  the  legal  estate  is  exe- 
cuted in  the  person  who  was  to  take  in  remainder.  7  T.  R.  654.— CmTTV.  I  Washbtum 
Real  Property,  4S6  (5  ed.), 

(163)  This  is  "the  rule  In  Tyrtel'scase."  While  followed  in  some  few  of  the  sUM. 
it  has  generally  been  repudiated  in  this  country.  See  I  Greenleara  Cruise  on  Real 
Prop,  note,  p.  35a  (1856).  Boone  Real  Prop.  193  (1883).  Eay  v.  Scatea,  37  Pa.  State,  38 
(i860}.     Wflson  V.  Davis,  35  Ind.  476  (1871). 

3  Washburn  Real  Property,  489  <5  ed.). 

(164)  [Beneficiary.]     It  is  the  practice  to  introdnce  only  the  names  of  tlie<truste«s and 


the  cestuy  que  trust  ihc  estate  being  conveyed  to  A.  and  his  heirs,  to  tMe  use  0/  A.  a 
his  heirs,  in  tmat  for  B.  and  his  heirs;  and  thns  this  important  statnte  has  been  e^ctn- 
allv  repealed  by  the  repetition  of  half  a  dozen  words. — CHRISTIAN. 

(165)  1  Washburn  Real  Property,  488  (5  ed.).  "Where  the  estate  convnred  w«s  less 
than  a  fee.  there  was  no  resulting  lue,  as  the  duties  and  liabilities  attached  to  an  estate 
for  life,  for  years,  and  in  tail,  were  considered  a  sufficient  consideration  to  prevent  the 
use  resulting  to  the  grantor,  and  also,  because  the  retention  of  a  part  ot  the  estate 
negatives  the  presumption  that  be  did  not  intend  to  part  with  the  beneficial  interest  in 
the  part  which  he  did  convey."  Tiedeman  R.  P.  p.  451  (1893).  Boone  Real  Prop.  193 
(1883). 

ri66)  I  should  be  inclined  to  think  that  the  case,  as  expressed  by  the  learned  jnt^ce, 
would  be  construed  a  use  executed  by  the  statute.  In  the  authority  referred  to  in  i  Bq. 
Ca.  Abr.  383,  the  trustees  were  first  to  pay  legodes  and  annuities  and  then  to  pay  over 
the  surplus  to  a  married  woman  for  her  separate  use.  To  prevent  a  trust  from  bong  exe- 
cuted by  the  statute  in  cases  of  this  kind,  it  seems  necessary  that  the  trustees  should  have 
some  control  and  discretion  in  the  application  of  the  profits  or  the  estate, — as  to  make 
TCpairs.  or  to  provide  for  the  maintenance  of  the  cestuy  que  trust  {Beneficiary .J  i  Bea. 
75.  3  T.  R.  444.  Where  there  is  no  such  special  circumstance  in  the  grant,  it  appears 
to  be  equivalent  to  a  direction  to  the  trustees  to  permit  the  cestuy  que  trust  to  take  the 
profits  of  the  estate,  which  is  fully  established  to  he  a  use  executed,     i  Eq.  Ca.  Abr.  383. 

But  if  it  is  to  permit  a  married  woman  to  take  the  rents  and  profits  for  her  separate  nse, 
the  le^al  estate  will  be  vested  in  the  trustees,  in  order  to  prevent  the  husband  from 
receiving  them  subject  to  no  control.    7  T.  R.  63a.— Cbrisiian. 
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Of  the  two  more  ancient  distinctions  the  courts  of  equity  quickly  availed 
themselves.  In  the  first  case  it  was  evident  that  B.  was  never  intended  by 
the  parties  to  have  any  beneficial  interest;  and,  in  the  second,  the  ceshiy  que 
ttw(i67)  of  the  term  was  expressly  driven  into  the  court  of  chancery  to  seek 
his  remedy:  and  therefore  that  court  determined,  that  though  these  were 
not  uses  which  the  statute  could  execute,  yet  still  they  were  trusts  in  equity, 
which  in  conscience  ought  to  be  performed. (^)  To  tilts  the  reason  of  man- 
kind assented,  and  the  doctrine  of  uses  was  revived  under  the  denomination 
of  trusts;  and  thus,  by  this  strict  construction  of  the  courts  of  law,  a  statute, 
made  upon  great  deliberation,  and  introduced  in  the  most  solemn  manner, 
has  had  little  other  effect  than  to  make  a  slight  alteration  in  Uie  formal  words 
of  a  conveyance.  (/)( 1 68) 

♦However,  the  courts  of  equity,  in  the  exercise  of  this  new  juris-  [*337 
diction,  have  wisely  avoided  in  a  great  degree  those  misdtiefs  which 
made  uses  intolerable.  The  statute  of  frauds,  39  Car.  II.  c.  3,  having  required 
that  every  declaration,  assignment,  or  grant  of  any  trust  in  lands  or  heredita- 
ments (except  such  as  arise  from  implication  or  construction  of  law)  shall  be 
made  in  writing  signed  by  the  party,  or  by  his  written  will:  the  courts  now 
consider  a  trust-estate  (either  when  expr^sly  declared  or  resulting  by  su<± 
implication)  as  equivalent  to  the  legal  ownership,  governed  by  the  same  rules 
of  property,  and  liable  to  every  charge  in  equity  which  the  other  is  subject 
to  in  law:  and  by  a  long  series  of  uniform  determinations,  for  now  near  a 
century  past,  with  some  assistance  &om  the  legislature,  they  have  raised  a 
new  system  of  rational  jurisprudence,  by  which  trusts  are  made  to  answer  in 
general  all  the  beneficial  eaAs  of  uses,  without  their  inconvenience  or  frauds. 
The  trustee  is  considered  as  merely  the  instrument  of  conveyance,  and  can 
in  no  shape  aflfect  the  estate,  unless  by  alienation  for  a  valuable  consideration 
to  a  purchaser  without  notice;(^)  which,  as  cestuy  que  use  is  generally  in 
possession  of  the  laud,  is  a  thing  that  can  rarely  happen.  The  trust  will 
descend,  may  be  aliened,  is  liable  to  debts,  to  executions  on  judgments, 
statutes,  and  recognizances,  (by  the  express  provision  of  the  statute  of 
frauds, )(i69)  to  forfeiture,  to  teases,  and  other  encumbrances,  nay,  even  to 
thecurtesyof  thehusband,asif  itwasanestateat  law.  It  has  not  yet  indeed 
been  subjected  to  dower,  more  from  a  cautious  adherence  to  some  hasty 
precedents,(A)  than  from  any  well-grounded  principle,  (170)    It  hath  also 

M  1  Hal.  P.  C.-U&.  to)  2 Preein,  U. 

(/)  Vaugb.  K.    Atk.  BOI.  (A)  1  Cbata.  Bep.  JM.    3  P.  Wdu.  «40. 

Claiborne  v.  HenderBon,  3  H.  &  M.  { Va. )  361  (rSogV  Ashhnrrt  v.  Given.  5  W.  &  a 
(Pa.l  338  ( 1843),  Boone  Keal  Prop.  194  (1883).  a  Waahlram  Real  Property,  498  (5  cd.). 
Tiedeman  R.  P.  p  468  (1  ed.  1S93). 

(167)  [He  who  benelitB  by  tbe  use.] 

{168)  Into  a  court  of  chancery  to  seek  his  remedy.  2  Wasbbnni  Real  Property,  490 
(5  ed.>.  Ncwhall  v.  Wheeler,  7  Mass.  196  {1830).  i  Greenleaf  a  Cmiae  on  Real  PrM>. 
354  (1856).  3  Waahbum  Real  Prop.  488  (5  ed.).  Winn  v.  Elliott,  1  Hardin  (Ky.)  485 
(1808I.    Stevens  v.  Smith,  4  Ky.  66  (1830). 

( 169)  Bnt  it  is  held  that  if  a  man  be  cesluy  que  trust  [He  who  beneSta  by  the  tmMl  of 
a  tenn  of  yearii,  it  is  not  assets  within  this  rtatute,  for  it  extends  only  to  a  trust  of  faad 
in  fee.  3  Vem.  348.  8  East,  486,  4  B.  &  A.  684.  And  see  further,  3  Saund.  11,  a.,  n. 
17,  and  note  m.  by  Patteaon.— CHrrrv. 

(170)  It  has  been  decided  that,  when  the  legal  and  equitable  estates  meet  in  the  same 
person,  the  trust  or  equitable  estate  is  merged  in  tbe  le^al  estate;  as  if  a  wife  should 
have  tbe  legal  estate  and  the  husband  the  equitable,  and  if  they  have  an  only  child,  to 
whom  these  estates  descend,  and  who  dies  intestate  without  issue,  tbe  two  estates  having 
noited.  the  descent  will  follow  the  legal  estate,  and  tbe  estate  will  go  to  an  heir  on  the 
part  of  the  mother;  and  thus  (which  appears  stranfre)  the  beneficial  interest  will  pass 
— ■  -'  --^e  family  into  another,  between  whom  there  is  no  connection  by  blood.     Good- 
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been  held  not  liable  to  escheat  to  the  lord  in  consequence  of  attainder  or  want 
of  heirs:(i)Ci70  because  the  trust  could  never  be  intended  for  his  benefit. 
But  let  us  now  return  to  the  statute  of  uses. 

The  only  service,  as  was  before  observed,  to  which  this  statute  is  now  con- 
signed, is  in  giving  efficacy  to  certain  new  and  secret  species  of  conveyances; 
introduced  in  order  to  render  transactions  of  this  sort  as  private  as  possible, 
and  to  save  the  trouble  of  making  livery  of  seisin,  the  only  ancient  convey- 
ance of  corporal  freeholds;  the  security  and  notoriety  of  which  public  inves- 
titure abtudantly  overpaid  the  labor  of  going  to  the  land,  or  of  sending  an 

attorney  in  one's  stead.(i72)     But  this  now  has  given  way  to 
*338]         *I2.  A  twelfth  species  of  conveyance,  called  a  rtwwiaM/  to  stand 

seised  to  uses:{i-]^)  by  which  a  man,  seised  of  lands,  covenants  in 
[0  Bard.  4M.    Burgas  &  Wheat,  Hil.  K  Geo.  11.  in  Cuic 

Oiat  the  wife  should,  out  of  *  similar  estate,  be  deprived  of  dower.  See  ante,  p.  132, 
n.^^HRiSTiAN.  But  this  distinction  is  accounted  for  by  lord  Redeadale  in  a  Seta.  &  Lit 
388;  and  see  1  Saund.  afi,  note  v.— CHITTY. 

The  statute  3  &  4  Will.  IV.  c.  105  gives  to  widows,  whose  marriaKe  took  place  nnce 
December  31,  1833.  dower  out  of  lands  to  which  thdr  husbands  were  beneficially  entitled 
in  equity  for  an  estate  of  inheritance. — Kkrr. 

"In  England  there  is  at  law  nodowerin  a  trust  estate,  whether  the  husband  have  him- 
self parted  with  the  legal  title  before  marriage,  reserving  only  a  trust;  or  whether  a  trust 
estate  has  been  directly  limited  to  him  by  a  third  person.  And  the  same  rules  applies 
whea  the  husband  purchases  an  estate  in  the  name  of  the  trustee  who  acknowledges  the 
trust  after  his  death."     Hopkinson  V.  Dumas  43  N.  H.  306  (l86i)- 

In  some  of  the  states  the  Bngtish  statute  of  uses  is  suDstantially  adopted,  and  of  course 
dower  attaches,  even  upon  the  strict  common  law  theory  of  seisin,  for  this  statute  makes 
the  interest  a  legal  interest  In  other  of  the  states  the  rule  of  the  common  law  has 
either  been  abrogated  or  modified  so  as  to  make  any  complete  equitable  interest  of  the 
husband  subject  to  the  wife's  dower.  This  seems  to  be  the  law  in  Virginia,  Kentucky, 
New  Jersey,  Pennsylvania.  Alabama,  Mississippi,  New  York,  Maryland,  Nor^  Carolina, 
Ohio,  Indiana,  Illinois,  Iowa,  Rhode  Island,  Tennessee,  Missouri,  Kansas,  and  under  the 
present  statute  in  the  District  of  Columbia.     Real  Property  Trials,  Maloue. 

"  Every  reason  urged  in  favor  of  curtesy  is  also  in  favor  of  dower;  and  wherever  the 
claim  is  mentioned  it  is  approved  and  its  rejection  condemned,  but  the  force  of  authority 
considered  too  strong  to  be  resisted.  Why  then  should  this  court,  called  now  for  the  fiirst 
time  to  adjudge  upon  it,  follow  a  doctrine  unfounded  in  reason,  justice,  and  the  relative 
rights  of  the  parties,  and  which  its  supporters  everywhere  condemn  ?  Stare  decisis  [Ad- 
here to  decisions]  is  the  wise  and  safe  rule,  but  judges  ought  not  lo  be  led  without  an  au- 
thority which  cannot  be  resisted  into  the  establishment  of  principles  unjust  and  unrea- 
sonable." Montgomery  v.  Bruera,  I  Southard  (N.  j.)  aSi  (1818).  Winn  v.  Elliott,  i 
Hardin  (Ky.)  488  {1808).  Pitts  r.  BuUard.  3  Kelly  (Ga.)  16(184?).  De  Mates  i-.  Gilpin, 
15  Col.  86  (1890I.  Bacon  r.  Taylor,  KirbyJ Conn.)  370(1788).  Campbell  f.  Watson,  8 
Ohio  500  (1883).  Sanderson  v.  Jones,  6  Fla.  447  (1855).  Sbute  v.  Harder,  i  Yerger 
(Tenn.)  9  (i8i8|. 

{ 171 )  I  Greeuleaf  's  Cruise  on  Real  Prop.  337  (1856). 

(I7»)  Leavitt  v.  Leavitt,  47  N,  H.  335  (1867). 

(17  '  "       ■  .-"'-- 

Ontl  . 

seised  is  good,  though  the  use  be  a  freehold  to  arise  at  a  future  time. 

The  only  considerations  which  will  support  a  covenant  to  stand  seised  are  blood  and 
marriage:  therefore,  if  a  person  covenant  to  stand  seised  to  the  use  of  a  relation  and  a 
stranger,  it  is  said  that  the  whole  use  will  vest  in  the  relation,  a  Roll.  Abr.  784,  pi.  a  & 
4.  So  where  a  man  covenants  to  stand  seised  to  the  use  of  himself  for  life,  with  re- 
mainders over  to  bis  relations,  and  with  a  power  for  the  tenant  for  life  to  make  leases, 
this  power  Is  void,  for  the  lessees  would  be  straneere  to  the  consideration  of  blood.  Cro. 
Jac.  181.  Cross  i/.  Faustenaitch.  So  if  a  man  wiould  covenant  to  stand  seised  to  the  use 
of  himself  for  life,  with  remainders  to  the  use  of  trustees,  (who  are  not  his  relations.)  for 
the  purpose  of  preserving  contingent  remainders,  with  remainder  to  his  first  and  other 
sonsiu  tail,  etc.,  nonse  would  vest  in  the  trustees,  because  the  consideration  does  not  ex- 
tend to  them.  This  is  a  principal  reason  why  covenants  to  stand  seised  are  fallen  into 
disuse.     3  Saunders,  U.  &  T,  8a.— Chitty. 

It  Is  not  by  the  words,  but  by  the  nature  of  the  instrument,  that  this  and  the  next 

species  of  conveyance — viz.:  bargain  and  sale — are  to  be  distinguished;  for  the  words 

"covenant  to  stand  seised  to  uses"are  not  essential  in  the  one,  nor  "  bargain  and  sell " 
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cronsideration  of  blood  or  marriage  that  he  will  stand  seised  of  the  same  to 
the  use  of  his  child,  wife,  or  kinsman;  for  life,  in  tail,  or  in  fee.  Here  the 
statute  executes  at  once  the  estate;  for  the  party  intended  to  be  benefited, 
having  thus  acquired  the  use,  is  thereby  put  at  once  into  corporal  possession 
of  the  laud,  (^)  without  ever  seeing  it,  by  a  kind  of  parliamentary  magtc. 
But  this  conveyance  can  only  operate  when  made  upon  such  weighty  and 
interesting  considerations  as  those  of  blood  or  marriage. (174) 

13.  A  thirteenth  species  of  conveyance,  introduced  by  this  statute,  is  that 
of  a  bargain  and  sale  of  lands;  which  is  a  kind  of  real  contract,  whereby 
the  bargainor,  for  some  pecuniary  consideration,  bargains  and  sells,  that  is, 
contracts  to  convey,  the  land,  to  the  bargainee;  and  becomes,  by  such  a  bar- 
gain, a  trustee  for,  or  seised  to  thie  use  of,  thet^rgainee:  and  then  the  statute 
of  uses  completes  the  purchase;(/)  or,  as  it  hath  been  well  expressed,  (m)  the 
bargain  first  vests  the  use,  and  then  the  statute  vests  the  possession.  But  as 
it  was  foreseen  that  conveyances,  thus  made,  would  want  all  those  benefits  of 
notoriety  which  the  common-law  assurances  were  calculated  to  give;  to  pre- 
vent, therefore,  clandestine  conveyances  of  freeholds,  it  was  enacted  in  the 
same  session  of  parliament,  by  statute  27  Hen,  VHI.  c.  16,  that  such 
bargains  and  sales  should  not  enure  to  pass  a  freehold,  unless  the  same  be 
made  by  indenture,  and  enrolled  within  six  months  in  one  of  the  courts  of 
Westminster  hall,  or  with  the  custos  rotulorum  of  the  county.  (175)  Clandes- 
tine baigains  and  sales  of  chattel  interests,  or  leases  for  years,  were  thought 
not  worth  regarding,  as  such  interests  were  very  precarious,  till  about  six 
years  before:(K)  which  also  occasioned  them  to  be  overlooked  in  framing  the 
statute  of  uses:  and  therefore  such  bargains  and  sales  are  not  directed 

to  be  enrolled.     But  how   impossible  is  it  to  *foresee,  and  provide     [*339 
against,   all  the  consequences  of  innovations!     This  omission  has 
given  rise  to 

14.  A  fourteenth  species  of  conveyance,  viz.,  by  lease  and  release;  first 
invented  by  sergeant  Moore,  soon  after  the  statute  of  uses,  and  now  the  most 
common  of  any,  and  therefore  not  to  be  shaken;  though  very  great  lawyers 
(as,  particularly,  Mr.  Noy,  attorney-general  to  Charles  I.)  have  formerly 
doubted  its  validity.  (0)  It  is  thus  contrived.  A  lease,  or  rather  bargain 
and  sale,  upon  some  pecuniary  consideration,  for  one  year,  is  made  by  the 

(t)  Bacon,  ITk  of  the  Law,  161.  (»)  Bee  PM«  1^ 

(f)  Ibid.  IM.  Wl  Ho  d.  262. 

(m-j  Jbc.  Cro.  619. 

in  the  other.  Por  if  b  man,  for  natural  love  and  affection,  bargain  and  sell  his  lands  to 
the  uae  of  hifl  wife  or  child,  it  is  a  covenant  to  stand  seised  to  uses,  and,  witliont  enrol- 
ment, vests  the  estate  in  the  wife  or  child.  So  if  for  a  pecuniary  consideration  he  cove- 
nanti  to  stand  seiied  to  the  nse  of  a  stranger,  if  this  deed  be  enrolled  within  six  months 
it  is  a  good  and  valid  bai^ain  and  sale  under  the  statute,  and  the  estate  vests  in  the  pur- 
chaser. 7  Co.  4D.  b.  2  Inst.  67J.  I  Leon.  25.  i  Mod,  175.  2  Lev.  10.  A  bargain  and 
sole  without  enrollment  maybe  coDStmed  and  act  as  a  grant  or  surrender,  so  little  are  the 
words  "  bargain  and  sell  "  necessary  to  it     I  Prest  Conv.  38. — Archbold. 

How  a  covenant  to  stand  seised  is  to  be  pleaded,  see  3  Salk.  306.  2  Ves.  Sen.  353.  3 
Saund.  97,  b.,  c,  Lutw.  lao?.  Carth.  307.  3  Lev.  370.  3  Chitty  on  Pleading,  4  ed.  576, 
— CHrrrv.     i  Sheppard'a  Touchstone,  Preston.  310. 

( 174)  I  Wanelle  on  Vendors.  406.  Dudley  v.  Sumner,  5  Haas,  483  ( 1809).  Allston  V. 
Thompson,  i  Chewes  (S.  C.)  185  (1840).  2  Sheppard's  Touchstone,  Preston,  513.  Tiede- 
man  Real  Prop.  717  [2  ed.  1893).  Moore  v.  Spellnian.  5  Denio  {N.  Y.)  333  {1848). 
Chandler  v.  Chandler,  55  Cal.  370  ( 1880).     3  Pingrey  on  Real  Prop,  1396. 

( 175;  [Keeper  of  the  rolls.]  Rogers  p.  Eagle  FireCo.,9  Wend.  (N.  Y.)  637-  Perry  r. 
Price,  1  Mo.  19.S  (1835).  Johnson's  Eir.  v.  Clark,  5  Ark.  341  (1843).  Olnistead  v. 
Niles.  7  N.  H.  516  (1835).  Rogera  v.  Eagle  Fire  Co.,  9  Wend.  (N.  Y.)  616  {1833). 
Bunch  V.  Nicks,  50  Ark.  373  (1887).  Evans  w.  Jones,  i  Yeatea  (Pa.)  173  (i7?»)-  C\ay- 
horn  V  Hill,  I  Wash.  (Va.)  333  ("7?3)-  Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  tik). 
a  Pingrey  on  Real  Prop.  1398.  "  This  statute  has  never  been  in  force  in  the  United 
States."    Tiedeman  Real  Prop.  738  (3  ed.  1892). 
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tenant  of  the  freehold  to  the  lessee  or  bargainee.  Now,  this,  withont  any 
enrollment,  makes  the  bargainor  stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  bargainee  tie  use  of  the  term  for  a  year;  and  then  the  statute 
immediately  invests  the /oJ.t^fnf'n. (176).  Hetherefore,  being  thus  in  posses- 
Mon,(i77)  is  capable  of  receiving  a  release  of  the  freehold  and  reversion; 
which,  we  have  seenbefore,(/)  must  be  made  to  a  tenant  in  possession:  and, 
accordingly,  the  next  day  a  release  is  granted  to  him.  {q)  This  is  held  to 
supply  the  place  of  livery  of  seisin:  and  so  a  conveyance  by  lease  and  release 
is  said  to  amount  to  a  feoSment.(r)(i78) 

15.  To  these  may  be  added  deeds  to  lead  or  dedare  Ike  uses  of  other  more 
direct  conveyances,  as  feoffments,  fines,  and  recoveries:  of  which  we  shall 
speak  in  the  next  chapter:  and 

16.  Deeds  of  revocation  of  uses,  hinted  at  in  a  former  page,  (i)  and  founded 
in  a  previous  power,  reserved  at  the  raising  of  the  uses,(/ )  to  revoke  such  as 
were  then  declared;  and  to  appoint  others  in  their  stead,  which  is  incident  to 
the  power  of  revocation,  (w)  And  this  may  suf&ce  for  a  specimen  of  convey- 
ances founded  upon  the  statute  of  uses:  and  will  finish  our  observations  upon 
such  deeds  as  serve  to  transfer  real  property.  (179) 

(p)  Page  824.  (»)  Page  S39.  _ 

(qi  Sea  Appendix,  N"n.  11 1,2.  (0  Bee  Appendix,  11°  IL  page  xl. 

jr)  Co.  Utt.  310.    Cto.Jac  tOL  (u)  Co.  Uft.  2SI. 

(176)  In  tb«  Unitecl  States  there  is  no  difierence  in  their  efficacy  and  operadTC  force 
between  conveyances  in  the  fonu  of  release  and  quit-claim  and  those  in  the  form  of  grant 
bargain  end  safe.    3  Pingrey  on  Real  Prop  1197. 

(177)  It  muit  be  borne  in  mind  that  in  this  and  former  instances,  wheie  it  is  said  the 
Statute  annexes  the  possession  upon  the  vesting  of  the  use,  an  actual  occupancj  or  posses- 
don  of  the  land  is  not  meant 

The  effect  of  the  statute  ia  to  complete  the  title  of  the  bargainee,  or  to  give  him  a 
vested  interest,  by  which  his  owneiship  in  the  estate  is  as  fully  confirmed  as  it  would 
have  been,  according  to  the  c< 

ve^ancing,  vol.  a,  page  ait,  has  discnssed  and  explai 
ability.  See  also  Craise,  Dig.  index,  Lease  and  Release.  See  also  the  ojanion  of  Mr. 
Booth  in  Cases  and  Opinions,  i  vol.  143  to  149,  tit  Reversions,  ediL  1791.  As  to  the 
effect  of  a  conveyance  by  lease  and  reteaae  of  ■  reveiwon  expectant  on  a  term,  and  the 
mode  of  pleading  snch  a  conveyance,  see  Co  Litt.  370,  a.  n.  3.  4  Cmise,  199,  and  3 
Chitty  on  Pleading,  4  ed.  578,  note  e.— CHrrrv. 

(178)  But  the  lease  for  a  year  ia  now  rarely  or  ever  actnalljF  made,  as  it  has  been  enacted 
by  statute  4  Vict  c.  Ji,  s.  i,  that  every  deed  of  release  which  shall  be  enacted  aftir  the 
iSth  of  May,  1S41,  and  which  shall  be  expressed  to  be  made  in  pursuance  of  this  act, 
shall  be  as  effectual  for  the  purposes  therein  expressed— and  shall  take  effect  as  a  con- 
veyance to  uses  or  otherwise,  and  shall  operate  in  all  respects,  both  at  law  and  equity — 
as  if  tbe  releasing  party  or  parties  who  shall  have  executed  the  same  had  also  executed 
in  due  fonn  a  lease  for  a  year,  although  no  such  deed  shall  be  executed.  And  by  s.  a, 
the  recital  or  mention  of  a  lease  for  a  year,  executed  before  the  passing  of  this  act,  is  to 
be  evidence  of  the  execution  of  such  lease  for  a  year.  The  effect  of  this  act,  therefore, 
is  to  dispense  with  the  lease  for  a  year;  and  a  release  operating  by  virtue  of  the  act  will 
have  the  same  effect  as  lease  snd  release.  It  is  to  be  observed,  however,  that  a  lease  for 
a  year  may  still  be  employed  if  the  parties  desire  it.  Since  the  statute  8  St  9  Vict,  c, 
106,  the  grant  has  been  usually  preferred,  and  is  now  the  assurance  most  commonly 
adopted  Jot  the  conveyance  as  well  of  corporeal  as  ol  incorporeal  hereditaments. — 
Stswart. 

"  By  virtue  of  the  statute  of  uses,  which  we  have  adopted  (without  the  proviso  in  the 
English  statute  requiring  the  enrollment  of  deedsl,  the  deed  of  bargain  and  sale,  now  in 
use  here,  is  equivalent  to  the  deed  of  feoffment  with  livery  of  seisin,  and  has  in  practice 
auperseded  the  lease  and  release."    Jackson  v.  Wood,  ta  Tobns.  (N.  V.)  74  (1815). 

( 179)  Mr.  Ritso,  among  his  other  grounds  of  complaint  against  Blackstone,  statea  that 
he  does  not  with  sufficient  distinctness  explain  the  difference  between  droitorel  and 
tortious  conveyances. 

Droiturel  conveyances  are  of  the  right  only,  and  not  of  the  possession,  and  are  dther 
primary  or  secondary.  Of  the  first  description  are  all  original  conveynnces  of  things 
which  lie  only  in  grant  and  not  in  livery,  and  of  which  no  visible  possession  csn  be 
delivered,  as  advowsons,  rents,  commons,  revernons,  and  other  incorporeal  heredita- 
ments.   Those  of  the  second  class  are  where  there  is  already  such  sulnsting  privity  of 
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^Before  we  conclude,  it  will  not  be   improper  to  subjoin  a  few     [*340 
remarks  upon  sucb  deeds  as  are  used  not  to  convey,  but  to  charge  or 
encumber,  lands,  and  to  discharge  them  again:  of  which  nature  are  obliga- 
tions or  bonds,  recognisances,  and  de/eazanees  upon  them  both.(i8o) 

I.  An  obligation,  or  bond,  is  a  deed(v)  whereby  the  obligor  obliges  himself, 
his  heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money  to 
another  at  a  day  appointed.  (181)  If  this  be  all,  the  bond  is  called  a  single 
one,  simplex  obliga(io.-{i82)  but  there  is  generally  a  condition  added,  that  if 
the  obligor  does  some  particular  act,  the  obligation  shall  be  void,  or  else  shall 
remain  in  fitll  force:  as  payment  of  rent;  peribhnance  of  covenants  in  a  deed; 
or  repayment  of  a  principal  sum  of  money  borrowed  of  the  obligee,  with 
interest,  which  principal  sum  is  usually  one-half  of  the  penal  sum  specified 
in  the  bond.  In  case  this  condition  is  not  performed,  the  bond  becomes  for- 
feited, or  absolute  at  law,  and  charges  the  obligor,  while  living;  and  after 
his  death  the  obligation  descends  upon  his  heir,  who  (on  defect  of  personal 
assets)  is  bound  to  discharge  it,  provided  be  has  real  assets  by  descent  as  a 
recompense.    So  that  it  may  be  called,  though  not  a  dired,  yet  a  coUatera/, 

(v)  See  Appendix,  N°  III.  pe«e  zUl. 


estate  between  the  parties  that  any  further  delivery  of  poeaeMion  wonld  be  vain  and 
nugatory,  as  in  the  case  of  release,  confirmation,  and  surrender.  Conveyances  which 
are  thus  made  can  be  evidently  no  other  than  droiturel, — that  is  to  say,  they  cannot 
enure  to  pass  more  than  may  be  innocently  or  rightfully  conveyed;  for  the  transfer  of  a 
right  becomes  a  mere  nullity  wbeu  exercised  beyond  the  snbsieting  right  to  transfer: 
ntmo  potest  pltu  juris  ad  alium  Iransferre  quam  ifse  habet  [No  one  can  convey  more 
to  another  than  he  has  himself].  On  the  other  hana.  all  original  or  primary  conveyances 
which  are  wron^ully  made  of  things  in  livety,  as  of  lands  or  tenements,  (of  which  the 
corporal  possession  is  made  over  by  the  act  of  livery  of  seisin,  without  any  reference  to 
the  right,)  are  said  to  be  tortious.  Thus,  if  A.,  tenant  In  tail,  leases  to  C.  for  life, 
remainder  to  D.  in  fee,  the  discontinuance  is  in  fee;  for  both  estates  are  created  by  one 
and  tiiesame  tivery.  But  if  A.,  having  teased  to  C.  for  his  life,  had  afterwards  granted 
the  reversion  to  D.  in  fee,  the  discontinuance  would  have  been  then  for  life  only,  and 
not  in  fee;  for  the  reversion  lies  in  "grant,"  and  not  in  "livery."  And  bo  it  is  of  abar- 
^in  and  sale  enrolled,  a  lease  and  release,  a  covenant  to  stand  seised,  and  the  like. 
They  are  all  of  them  droiturel  or  innocent  conveyances,  because  they  operate  upon  the 
right  only,  and  not  by  transmutation  of  the  possession,  and  consequently  can  convey  no 
more  than  may  be  rightfully  and  lawfully  conveyed.    Co.  Litt.  371,  b.,  309,  b. 

Again,  if  tenant  in  tail  makes  a  feofiinent  it  is  a  discontinuance,  becsuse  the  feoSbr'a 
estate  is  created  by  livery  of  seisin,  snd  is  ofa  greater  quantity  of  estate  than  can  be  law- 
fully carved  out  of  an  estate-tall.  But  if  the  tenant  in  tail  is  disseised,  and  releases  in 
fee  to  the  disseisor,  albeit  the  fee  is  not  his  to  release,  yet  it  is  no  discontinuance;  for 
there  is  no  transmutation  of  the  possesion  or  freehold  by  the  release,  but  only  a  transfer 
of  the  righL    Co.  Litt.  42,  a.,  aia,  a.    Ritso's  Introd.  loa.— SeARSwooD. 

(180)  A  bond  is  here  erroneously  classed  among  deeds  which  charge  lands.  It  has  no 
such  eSect  at  law,  either  before  or  after  the  death  of  the  obligor.  It  merely  creates  a  debt 
which  binds  the  heirs  of  the  obligor  (if  heirs  are  named  in  the  instnmient)  to  the  extent 
of  the  value  of  the  real  assets  descended  to  them;  but  it  does  not  bind  the  lands  them- 
selves, either  in  the  hands  of  the  obligor,  or  in  those  of  his  heirs,  or  of  a  purchaser  from 
either  of  them.  In  equity,  indeed,  uniler  the  doctrine  of  tacking  and  after  the  death  of 
the  obligor,  a  bond  may  have  the  effect  of  imposing  an  additional  charge  upon  land 
already  charjjed.— Swkkt. 

(181)  People  V.  Wiley,  3  Hill  (N.  Y.)  aia  (rS43).  Provindal  In&  Co.  v.  Walton,  16 
Tapper  Canada,  C.  P.  63,  63  ( 1865).  Daniel  Nego.  Instruments,  16S  (4  ed.  1891).  Mechem 
on  Agency,  68  (1889).  Binn's  Instice,  Brightly  (10  ed.  1895)  70.  H*n-ey  *,  Coffin,  44 
N.  H.  566(iK3Y 

(i8a)  [Single  bond.]  "Not  one  of  the  commentators,  so  far  as  we  know,  has  nshtly 
understood  this  term  in  the  place  where  Shakespeare  has  made  it  classical  ( Merch.  id 
Venice,  act  i,  sc.  x).  Shylock  first  offers  to  take  a  bond  without  a  penalty,  and  then  adds 
the  fantastic  penalty  of  a  pound  of  flesh,  ostensibly  as  a  jesting  afterthought "  3  Pollock 
&  Maitland,  Hist.  Bng.  Law,  m  note  (1895).  Kavanash  v.  Sanders,  8  Greenleaf  (N. 
C}433  (1833).    Binn's  Justice,  Brightly,  81,  33o(ioed.  1895). 
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charge  upon  the  lands.(i83)  How  it  affects  the  personal  property  of  the 
obligor  will  be  more  properly  considered  hereafter.  (184) 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or  be  to 
do  a  thing  contrary  to  some  rule  of  law  that  is  merely  positive,  or  be  uncer- 
tain, or  insensible,  the  condition  alone  is  void,  and  the  bond  shall  stand  single, 
and  unconditional;  for  it  is  the  folly  of  the  obligor  to  enter  into  such  an  (^li- 
gation, from  which  he  can  never  be  released. (185)  If  it  be  to  do  a  thing  that 
is  malum  inse(i86),  the  obligation  itself  is  void:  for  the  whole  is  an  unlawful 
contract,  and  the  obligee  shall  talce  no  advantage  from  such  a  transaction. 

And  if  the  condition  b^  possible  at  the  time  of  making  it,  and  after- 
*34^]     wards  *becomes  impossible  by  the  act  of  God,  the  act  of  law,  or  the 

act  of  the  obligee  himself,  there  the  penalty  of  the  obligation  is  saved; 
for  no  prudence  or  foresight  of  the  obligor  could  guard  against  such  a  con- 
tingency.(ic)(i87)  On  the  forfeiture  of  the  bond,  or  its  becoming  single, 
the  whole  penalty  was  formerly  recoverable  at  law:(i88)  but  here  the  courts 
of  equity  interpos^,  and  would  not  permit  a  man  to  take  more  than  in  con- 
science he  ought ;  viz. ,  his  principal,  interest,  and  expenses,  in  case  the  for- 
feiture accrued  by  non-payment  of  money  borrowed;  the  damages  sustained, 
upon  non-performance  of  covenants  and  the  like.  And  the  like  practice 
having  gained  some  footing  in  the  courts  of  lav.i^x)  the  statute  4  &  5  Anne, 
c.  16,  at  length  enacted,  in  the  same  spirit  of-equity,  that,  in  case  of  a  bond 
conditioned  for  the  payment  of  money,  the  payment  or  tender  of  the  prin- 
cipal sum  due,  with  interest  and  costs,  even  though  the  bond  be  forfeited  and 
a  suit  commenced  thereon,  shall  be  a  fiill  satisfaction  and  discharge.(i89) 

2.  A  recognisance  is  an  obligation  of  record,  which  a  man  enters  into  before 
some  court  of  record  or  magistrate  duly  authorized, (_>■)  with  condition  to  do 
some  particular  act;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a 

(u)  On.  LIU.  loe.  (v)  Bro.  Abi.  tit.  ncogrdamcf,  g-11. 

jx)  2  Keb.  5Ea,  EM.  Salk.fiW,  SBT.  SMod.  11,  «0.  IDI. 

.  (183)  If  in  a  bond  the  obligor  binds  himseif  witbput  adding  his  heirs,  executors,  and 
admiaistrators,  the  executors  and  adminiatatora  are  bound,  but  not  to  the  heir,  (Shep. 
Touch.  369;)  for  the  law  will  not  imply  the  obligatioti  upon  the  heir.  Co.  Litt.  209,  a. 
A  bond  do^  not  seem  properly  to  be  called  an  encumbrance  upon  land;  for  it  does  not 
follow  the  land  like  a  recognizance  and  a  judgment;  and  even  if  the  heir-at-law  alienes 
the  land,  the  obligee  in  the  bond  by  which  the  heir  is  bound  can  have  his  remedy 
only  against  the  person  of  the  heir  to  the  amount  pf  the  value  of  the  land;  and  be 
cannot  follow  it  when  it  is  in  the  possession  of  a  boH^jide  purchaser.  Bull.  N.  P.  175. — 
CBRtsTiAN.  a  Sheppard'9  Touchstone,  Preston,  367,  Mattocks  V.  Bellamy,  8  VL  469 
(1836). 

( 184)  1  Story  on  Contracts,  540, 

( 185)  Obligees  may  now,  under  the  statute  II  Geo.  IV,  and  I  W.  IV.  c.  47,  maintain 
an  action  of  debt  against  the  heirs  or  devisees  of  obligors,  though  sach  heirs  or  devisees 
may  have  aliened  the  lands  or  hereditaments  descended  or  devised  to  them  before 
process  sued  out  against  them;  and  they  are  answerable  for  the  bond  debts  of  their 
ancestors  or  devisors  to  the  value  of  the  land' so  descended  or  devised.  And  now,  by  the 
3  and  4  W.  IV.  c.  104,  it  is  enacted  that,  when  any  person  shall  die  seised  of  any  real 
estate,  whether  freehold  or  copyhold,  the  same  shall  be  assete  for  the  payment  of  all  bis 

.just  debts,  as  welt  due  on  simple  contract  as'on  specialty. — STHWART. 

1186)  [Void  in  itself.]  > 

(187)  "  If  a  party  covenant  by  the  same  deed  to  do  certain  things  which  are  p9«nt>te 
and  certain  other  things  which  are  impossible,  the  deed  is  void  as  to  the  latter  and  good 
as  to  the  rest" 

Chilty  on  Contracts,  42  (la  ed.  1890).  Warren  v.  Powers,  5  Conn.  381  ( 1824).  Spann  - 
V.  Brown,  3  Hill  (S,  C.)  610  (1835).     I.oclcwood  v.  Jones,  7  Conn.  441  ("I19). 

(18S)  I  Schouler  Pera.  Prop   361  (1884).     Ritter  f.  Hoffman,  35  Kansas,  323  (1SS6). 

(i89>  If  a  bond  lie  dormant  for  twentyyears.it  cannot  afterwards  be  recovered;  for  the 
law  raises  a  presumption  of  its  having  been  paid,  and  the  defendant  may  plead  solvit  ad 
diem  [He  paid  on  the  day]  to  an  action  upon  it.  i  Burr.  434.  4  Burr.  1963.  And  in 
some  cases,  under  particular  circumstances,  even  a  less  time  may  found  a  presumption. 
I  T,  R.  271.  Cowp.  109.  This  length  of  time,  however,  must  be  understood  as  only 
raising  a  presumption,  — which  presumption  of  course  may  l>e  rebutted  by  evidence  on 
the  part  of  the  plaintiff.— Arcubold.    Wood,  L.  &  T.  108, 
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debt,  or  the  like.(t9o)  It  is  in  most  respects  like  another  bond:  the  diflfer- 
ence  being  chiefly  this:  that  the  bond  is  the  creation  of  a  fresh  debt  or  obli- 
gation denovo^igi),  the  recognizance  is  an  acknowledgment  of  a  former  debt 
upon  record;  the  form  whereof  is,  "that  A,  B.  doth  acknowledge  to  owe 
to  our  lord  the  king,  to  the  plaintiff,  to  C.  B.,  or  the  like,  the  sum  of  ten 
pounds,"  with  condition  to  be  void  on  performance  of  the  thing  stipulated: 
iu  which  case  the  king,  the  plaintiff,  C.  D.,  etc.,  is  called  the  recognizee, 
"  is  cui cognosdlur,'\i^i)  as  he  that  enters  into  the  recognizance  is  called 
the  cognizor,  "  is  qui  cognosdl.'\i^^)  This,  being  either  certified  to  or  taken 
by  the  officer  of  some  court,  is  witnessed  only  by  the  record  of  that  court, 
and  not  by  the  party's  seal:(i94)  50  that  it  is  not  in  strict  propriety 
a  deed,  though  the  effects  of  it  are  greater  than  a  *common  obliga-  [*34a 
tion,(i95)  being  allowed  a  priority  in  point  of  payment,  and  binding 
the  lands  of  the  cognizor,  from  the  time  of  enrollment  on  record.(«)(i96) 
There  are  also  other  recognizances,  of  a  private  kind,  in  nature  of  a  statute 
staple,  by  virtue  of  the  statute  23  Hen.  VIII.  c.  6,  which  have  been  already 
explained,(ii)  and  shown  to  be  a  charge  upon  real  property. 

3.  A  defeazance,  on  a  bond,  or  recognizance,  or  judgment  recovered,  is  a 
condition  which,  when  performed,  defeats  or  undoes  it,  in  the  same  manner 
as  a  defeazance  of  an  estate  before  mentioned.  It  differs  only  from  the 
common  condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed 
or  bond  itself,  the  other  is  made  between  the  same  parties  by  a  separate,  and 
frequently  a  subsequent,  deed.(i)  This,  like  the  condition  of  a  bond,  when 
performed,  discharges  and  disencumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  fiaisiigj),  by  which 
estates  may  be  eitiier  conveyed,  or  at  least  affected.  Among  which  the  convey- 
ances to  uses  are  by  much  the  most  frequent  of  any:  though  in  these  there  iscer- 
tainly  one  palpable  defect,  the  want  of  sufficient  notoriety ;  so  that  purchasers 
or  creditors  cannot  know,  with  any  absolute  certainty,  what  the  estate,  and 
the  title  to  it,  in  reality  are,  upon  which  they  are  to  lay  out  or  to  lend  their 

(b)  Co.  LIU.  2ST.    2SBUDd.  «7. 

(190)  McMelkin  v.  CommonwcBlth,  58  Pa.  ai8  (1868).  Shattuck  v.  The  Peoplt,  4 
Scammon  (III.)  481  (1843).  Pngh  v.  The  State,  2  Head  (Tenn.)  336  (1858).  Marrow  ir. 
State,  5  Kan,  566  (1870).  Gay  v.  The  State,  7  Kao.  403  (1873).  Pace  v.  The  State,  15 
Miss.  54  (1852].  ("Recognizance.")  King  v.  State,  18  Neb.  379(1885).  Warner  v. 
Howard,  isi  Mass.  84  (1876).  State  v.  Grant,  lo  Mian.  48  (1865}.  Kolvig  v.  County  of 
Klamath,  16  Ore."  348  (1888).  Binn's  Justice,  Brightly,  80  (10  ed.  1895).  i  Schoaler, 
Pers.  Ptot).  358,  360  (1884).     I^ake's  Law  of  Contracts  (3  ed. )   141.     Wood.  L.  &  T.  104. 

(191)  FAnew.] 

(1931  ["He  to  whom  the  cogoizanceis  given."] 

(193)  t"He  who  gives  the  w^^izancc'T 

(194)  Hall  V.  The  State,  Q  Ala.  829(1846).  Irwin  !•.  The  State,  10  Neb.  37  (1880).  In 
re  Brown.  35  Minn.  308  ( 1&86I. 

(195!  A  recogniiaace  has  priority  in  point  of  payment  over  a  common  obligation;  but 
a  judgment  or  decree  (not  Deing  a  mere  interlocutory  decree)  takes  place  of  a  recogni-  , 
lance.  Littleton  v.  Hibbins,  Cro.  Elii.  793.  Searle  v.  Lane,  3  Freem...io4.  S.  C.  3  Vera. 
89.  Perry  v.  Phelips,  10  Ves.  34.  Between  decrees  and  judgments,  the  rigbt.to  priorit>;". 
of  payment  is  determined  by  their  real  priority  of  date,  wnthout  regard  tO'the  legal  fiction 
of  relation  to  the  first  day  of  term.  Darston  v.  Earl  of  Oxford,  3  P.  Wm9.  401,  n.  Jos^h 
V.  Mott,  Free,  in  Cha.  79.     Morrice  v.  Bank  of  England,  3  Swanst.  577,— CHITTV. 

j  196)  A  recognizance  not  enrolled  mil  be  considered  as  an  obligation  or  bond  only,  but, , 
being  sealed  and  acknowledged,  must  be  paid  as  a  debt  by  specialty.  Bothomly  k  Lord 
Fairfex,  i  P.  Wms.  340.  S.  C.  3  Vem.  751.  If  enrollment  is  allowed  by  speaal  order,  .-, 
after  the  proper  time  has  elapsed,  this,  for  most  purposes,  makes  the  recognizance  effectual  . 
from  the  time  of  its  date;  but  should  the  cognizor.  between  the  date  and  the  enrollment 
of  the  recognizance,  have  borrowed  money  on  a  Judgment,  the  judgment'Creditor  will  be 
allowed  a  preference.  Fothergill  v.  Kendriclc,  3  Vem.  334— ChiTTY.  Coombs  V.  Joidan, 
3  Bland's  Ch.  (Md.)  303  J1831). 

(197)  [In  the  country.] 
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money.  In  the  ancient  feodal  method  of  conveyance,  (by  giving  corporal 
seisin  of  the  lands,)  this  notoriety  was  in  some  measure  answered;  but  all 
the  advantages  resulting  from  thence  are  now  totally  defeated  by  the  intro- 
duction of  death-bed  devises  and  secret  conveyances:  and  there  has  never 
been  yet  any  sufficient  guard  provided  against  fraudulent  charges  and  encum- 
brances, since  the  disuse  of  the  old  Saxon  custom  of  transacting  all  convey- 
ances at  the  county  court,  and  entering  a  memorial  of  them  in  the  chartulary 
or  leger-bootc  of  some  adjacent  monastery;(c)(i98)  and  the  failure  of  the 

general  register  established  by  king  Richard  the  First,  for  the  starrs 
•343]     or  mortgages  made  to  *Jews,  in  the  capilula  de  Judais,(j.9'i)  °f  which 

Hoveden  has  preserved  a  copy.  How  far  the  estabUshment  of  a  like 
general  register,  for  deeds,  and  wills,  and  other  acts  affecting  real  property, 
would  remedy  this  inconvenience,  deseri'es  to  be  well  considered.  In  Scot- 
land every  act  and  event,  regarding  the  transmission  of  property,  is  regularly 
entered  on  record. (</)  And  some  of  our  own  provincial  divisions,  paiticn- 
larly  the  extended  county  of  York,  and  the  populous  county  of  Middlesex, 
have  pre\'ailed  with  the  legislature(tf)  to  erect  such  register  in  their  several 
districts.  But,  however  plausible  these  provisions  may  appear  in  theory,  it 
hath  been  doubted  by  very  competent  judges,  whether  more  disputes  have 
not  arisen  in  those  counties  by  the  inattention  and  omissions  of  parties,  than 
prevented  by  the  use  of  registers.(2oo) 


CHAPTER  XXI. 
OF  ALIENATION  BY  MJVTTER  OF  RECORD. 

AssUKANCBS  by  tnalier  of  record  are  such  as  do  not  entirely  depend  on  thi* 
actor  consent  of  the  parties  themselves:  but  the  sanction  of  a  court  of  reconi 
is  called  in  to  substantiate,  preserve,  and  be  a  perpetual  testimony  of  the 
transfer  of  property  from  one  man  to  another;  «"  of  its  establishment,  when 
already  transferred.  Of  this  nature  are,  i.  Private  acts  of  parliament 
2.  The  king's  grants,     3.  Fines.     4.  Common  reco\'eries. 

I.  Private  acts  of  parHam^tUiX)  vi^>  especially  of  late  years,  become  a  very 
common  mode  of  assurance.      For  it  may  sometimes  happen  that,  by  the 

(C)  Blckei,  iHMTtaC.  AiUaKir.  e.  (<)  Stat.  1 A  B  Anne,  0.  4.    eADDe,(i,S5.    7  Aniw. 

(d)  Dalirmpla  oa  FcodftI  Propeitr.  202,  etc  c  a).   B  Geo.  II.  c.  S. 

(198)  Pingrey  on  Mortgages,  vol.  i,  p.  619  (1893).  Pingrey  00  Real  Property,  toI.  1, 
p.  1371  ('895). 

(199)  [ScheduleB  or  rt^sten  concerniae  the  Jews.]  - 

(174)  By  the  register-acti,  a  regiatered  deed  shall  t>e  preferred  to  a  prior  unregistered 
deed,  yet  it  haa  been  decreed  b;  lord  Hardwicke,  if  tue  subsequent  purchaser  by  the 
registered  deed  had  previous  notice  of  the  unregistered  one,  he  shall  not  avail  himaelf  of 
fais  deed,  but  the  first  purchaser  shall  be  preferrcd.  i  Ves,  Sen.  64- — Christum.  Shep- 
pard's  Touchstone,  i  Preston,  116  (1820). 

( 0  See,  in  general.  Com.  Dig.  Parlistnent,  R.  7.  B»c.  Abr.  Statute,  P.  Vin.  Abr. 
Statute,  E.  a.  Cruise,  Dig.  title,  33,  4  vol,  509;  and  see  ante,  1  book,  181,  et  seq.  as  to 
making  them,  and  id.  59  and  85  to  93;  and,  as  to  the  construing  them,  Ca  Utt  by 
Thomas,  1  vol.  37  to  34. 

Where  a  private  act  is  obtained  bj  a  tenant  in  tail,  it  will  bar  the  estate-tail  and  all 
remainders,  and  the  reversion  depending  on  it,  although  the  persons  in  remainder  or 
reversion  should  not  give  their  consent  to  the  act,  (1  Cas.  &  Op.  400.  4  Cru.  IMg.  530,) 
and  although  the  rights  of  the  remainderman  were  not  excepted  in  the  saving.  AmbL 
697.  But  where  a  tenant  for  life  enters  into  an  agreement  to  convey  the  fee-simple,  and 
a  private  act  is  passed  for  eatablishin?  such  agreement  in  which  is  a  saving  of  the  rights 
or  all  persons  not  parties  to  the  act,  it  will  not  afect  the  persons  entitled  to  the  remain- 
der expectant  on  the  life-estate.  3  Wils.  483.  Private  acts  are  construed  in  the  same 
manner  ss  common-law  conveyances;  and  therefore,  when  any  donbt  arises  as  to  the 
constniction  of  a  private  act,  the  court  will  consider  what  was  the  object  and  intention 
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ingenuity  of  some,  and  the  blunders  of  other  practitioners,  an  estate  is  most 
grievously  entangled  by  a  multitude  of  contingent  remainders,  resulting 
trusts,  fringing  uses,  executory  devises,  and  the  like  artificial  contrivances; 
(a  confusion  unknown  to  the  simple  conveyances  of  the  common  law;)  so 
that  it  is  out  of  the  power  of  either  the  courts  of  law  or  equity  to  relieve  the 
owner.  Or  it  may  sometimes  happen,  that  by  the  strictness  or  omissions  of 
family-settlements,  the  tenant  of  the  estate  is  abridged  of  some  reasonable 
power,  (as  letting  leases,  making  a  jointure  for  a  wife,  or  the  like,)  which 
power  cannot  be  given  him  by  the  ordinary  judges  either  in  common  law  or 
equity.  Or  it  may  be  necessary,  in  settling  an  estate,  to  secure  it  against 
the  claims  of  infants,  or  other  persons  under  legal  disabilities;  who  are  not 
bound  by  any  judgments  or  decrees  of  the  ordinary  courts  of  justice. 
In  these,  or  other  cases  of  *the  like  kind,  the  transcendent  power  of  [*345 
parliament  is  called  in,  to  cut  the  Gordian  knot;  and  by  a  particular 
law,  enacted  for  this  very  purpose,  to  unfetter  an  estate;  to  give  its  tenant 
reasonable  powers;  or  to  assure  it  to  a  purchaser,  against  the  remote  or  latent 
claims  of  infants  or  disabled  persons,  by  settling  a  proper  equivalent  in  pro- 
portion to  the  interest  so  barred,(2)  This  practice  was  carried  to  a  great 
length  in  the  year  succeeding  the  restoration;  by  setting  aside  many  con- 
veyances alleged  to  have  been  made  by  constraint,  or  in  order  to  screen  the 
esbites  from  being  forfeited  during  the  usurpation.  And  at  last  it  proceeded 
so  far,  that,  as  the  noble  historian  expresses  it,  (a)  every  man  had  raised  an 
equity  in  his  own  imagination,  that  be  thought  was  entitled  to  prevail  against 
(a)  Lord  Oai.  ContlD.  lOL 

of  the  parties  in  obtaining  the  act,  and  endeavor,  if  posmble,  to  give  efiect  to  that  inten- 
tion. ^  Cru.  IMg.  516,  et  vid.  supra.  3  T.  R.  701.  It  has  been  already  observed  that  a 
■aving  in  an  act  which  is  repugnant  to  the  bod}>  of  the  act  is  void,  {ante,  i  book,  89.  i 
Co.  47,  a.;)  and,  in  hke  manner,  it  is  held  that  the  general  saving  clause  in  a  private  act 
will  not  control  the  provision!  in  the  body  of  the  act,  but  must  be  so  expounded  as  to  be 
conMstent  therewith,  or  else  be  void.  2  Vem.  711.  Riddle  v.  White,  4  Gwill.  1387.  A 
private  act  may  be  relieved  against  if  obtained  upon  fraudulent  suggestions,  (3  Bl.  Com. 
3^6l  3  HaiK.  per  argum.  39a.  Cane.  8,  1773,  M'Kenzie  v.  Stuart,  Dom.  Proc.  1754. 
Biddulpfa  V.  Biadulph,  4  Cni.  Dig.  549;}  and  it  has  been  held  to  be  void  if  contrarvto  law 
and  reason,  (4  Co.  12,)  and  no  judge  or  jury  is  bound  to  take  notice  of  it  unless  the  sam^ 
be  specially  pleaded.  But  see  ante,  book  i,  p.  86.  As  to  the  distinctions  between  public 
and  private  acts,  see  ibid. ;  and  as  to  the  moae  of  passing  ^vate  bills,  and  the  standing 
orders  of  the  house  of  lords  relating  thereto,  see  4  Cru.  Dig.  516,  517,  518.  553-563.  As 
to  the  mode  of  pleading  a  private  a&  of  parliament,  see  3  Cbitty  on  Pleading,  4  ed.  579. 
— CHirrv. 

The  terms  "conveyance"  and  "assurance  "  are  controvertible  and  synonymous.  The 
State  V.  Farrand,  8  N.  J.  (5  HalsteadI  333-335- 

A  private  act  of  asaembly,  authorizing  a  tenant  by  the  curtesy  to  sell  lands,  reserving 
ground  rents,  payable  to  himself  for  life,  and  after  his  death  to  the  heirs  of  his  wife; 
which  act  was  silent  as  to  the  surplus  money,  was  held  to  be  a  species  of  conveyance,  and 
the  proceeds  of  the  sale  treated  as  realty.  Estate  of  Tilgbman,  5  Whort  (Fa. }  44,  65 
{1846). 

Although,  in  England,  private  acts  of  parliament  have  become  a  common  mode  of 
assurance  and  are  upheld  on  the  principle  that  parliament  is  omnipotent,  that  principle 
does  not  prevail  with  us.     Powers  v.  Bergen,  6  N.  Y.  {a  Seld.)  366  (1853), 

(3)  Tenants  for  life  sometimes  obtain  private  acts  of  parliament  to  enable  them  to 
charge  the  inheritance  for  the  amount  of  necessary  repairs  and  improvements,  which 
must  enure  to  the  benefit  ot  the  remainderman  and  reversioner.  But  parliament,  of 
courae,  is  the  judge  whether  the  proposed  repairs  and  improvements  are  adequaCelv  bene- 
ficial to  the  amount  to  be  charged  upon  the  estate.  As  to  the  forms  to  be  observed  in  the 
passing  of  private  statutes,  see  ante,  i  book,  181,  et  seq, — Chttty. 

Whyten.  The  Mayor  and  Aldermen  of  Nashville,  3  Swan.  (Tenn.)  369  (185a),  An  act 
of  assembly  after  reciting  certain  lands  were  owned  by  A.  and  B  ,  the  heirs  of  C,  and 
others,  and  that  a  division  would  be  extremely  difficult,  if  not  impracticable,  authorized 
any  one  interested  to  apply  to  the  court  to  appoint  commisdoners  to  divide  or  to  sell. 
Held,  that  the  act  was  to  be  construed  in  the  same  manner  as  a  conveyance,  and  that  its 
oroviaons  were  not  outside  of  the  powers  of  the  legislatore.  Edwards  v.  Pope,  3  111. 
Scaromon)  465  (1843). 

Boos.  II.— 33.  8o!( 
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any  descent,  testament,  or  act  of  law,  and  to  find  relief  in  parliament:  which 
occasioned  the  king  at  the  close  of  the  session  to  remark,  (^)  that  the  good 
old  rules  of  law  are  the  best  security;  and  to  wish,  that  men  might  not  have 
too  much  cause  to  fear  that  the  settlements  which  they  make  of  their  estate, 
shall  be  too  easily  unsertled  when  they  are  dead,  by  the  power  of  parliament. 
Acts  of  this  kind  are  however  at  present  carried  on,  in  both  bouses,  with 
great  deliberation  and  caution;  particularly  in  the  house  of  lords  they  are 
usually  referred  to  two  judges  to  examine  and  report  the  facts  alleged,  and  to 
settle  all  technical  forms.  Nothing  also  is  done  without  the  consent,  expressly 
given,  of  all  parties  in  being,  and  capable  of  consent,  that  have  the  remotest 
interest  in  the  matter:  unless  such  consent  shall  appear  to  be  perversely  and 
without  any  reason  withheld.  And,  as  was  before  hinted,  an  equivalent  in 
money  or  other  estate  is  usually  settled  upon  infants,  or  persons  not  in  esse,  (3) 
or  not  of  capacity  to  act  (or  themselves,  who  are  to  be  concluded  by  this 
act.  And  a  general  saving  is  constantly  added,  at  the  close  of  the  bill,  of 
the  right  and  interest  of  %U  persons  whatsoever;  except  those  whose  consent 
is  so  given  or  purchased,  and  who  are  therein  particularly  named:  though 
it  bad  been  holden,  that,  even  if  such  saving  be  omitted,  the  act  shall  bind 

none  but  the  parties,  (c)  (4) 
♦346]  *A  law  thus  made,  tiiough  it  binds  all  parties  to  the  bill,  is  yet 
looked  upon  rather  as  a  private  conveyance,  than  as  the  solemn  act 
of  the  legislature.  (5)  It  is  not  therefore  allowed  to  be  a  public,  but  a  mere 
private  staXMte;  it  is  not  printed  or  published  among  the  other  laws  of  the 
session;  it  hath  been  relieved  against,  when  obtained  upon  fraudulent 
8Uggestions;(rf)  it  hath  been  holden  to  be  void,  if  contrary  to  law  and 
reason;(^X6)  and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unless  the 

M  oo.  IBS.  oodb.  m. 


(3I  [In  being.  ]     Greenleaf's  Cruise  on  Real  Property,  vol.  3,  p.  S80  (1856I. 

(4)  Jackson  v.  Catlin,  ajobns.  (N.Y.)  348,  363(1807).  Clark  f.  Van  Sin  lay,  15  Wend. 
(N.  ¥.1440(1836).  Tumpilce  Co.  v.  Baiter,  10  Iredell  (N.  C.)  aw,  n$  (1850).  In  re 
Goodhue,  toCb.  Ont  (Grant,  1873). 

(51  Caac  trf  St.  Mary's  Church,  7  Sergeant  &.  Rawle  (Pa.)  517.  560  (1823). 

(6)  It  ia  easy  enough  to  understand  that,  as  to  private  acts,  the  courts  adopt  the  con- 
struction that  no  merely  general  language  ahall  extend  to  affect  the  right  or  title  of 
■trangerB  to  the  act,  nor  receive  an  interpretation  which  shall  malce  it  unreasonable  or 
unjust  It  is  not  so  easy  to  understand  how  any  act  of  king,  lords,  and  commons,  public 
and  private,  can  be  declared  void  because  contrary  to  reason  and  law.  See  vol.  i,  p.  91, 
«nd  note.  The  authority  here  relied  on  is  Lord  Cromwell  v.  Denny,  4  Rep.  13,  whid) 
was  an  action  of  scandalum  magnaUm  [Slander  of  great  men]  upon  the  statute  3  Ric  11. 
c.  5.  The  plaintiff  in  his  count  had  misrecited  the  statute,  so  as  to  make  it  provide  that 
whoever  should  act  contrary  to  the  prohibitions  of  the  statute  should  incur  the  penally. 
Thejudgesthought  that  this  meant  that  the  innocent  should  be  punished,  and  arrested 
the  ]tidg[ment  on  account  of  the  misredtal.  It  was  argued  that  the  statute  3  Ric  II.  c  5 
was  a  private  act,  of  which  the  judges  could  npt  take  notice  without  pleading,  and  they 
must  receive  it  as  recited.  But,  in  answer  to  this,  it  was  resolved  by  the  court  that  the 
statute  2  Ric.  II.  c.  5  was  not  a  private  but  a  public  statute.  This  resolution  entirely  dis- 
posed of  the  case.  It  is  true,  another  resolution  is  added,  that  if  it  were  a  private  act,  and 
anch  as  alleged  by  the  plaintiff',  it  would  be  contrary  to  law  and  reason,  and  therefore 
void.  This  second  resolution,  founded  on  a  mere  supposition,  can  onl^  be  regarded  as  a 
mere  extrajudicial  dictum.  There  is  no  case  in  which  an  act  of  parliament,  public  or 
private,  has  ever  been  declared  void  as  contrary  to  law  and  reason.  The  act  itself  must  be 
the  highest  evidence  of  what  is  law;  and  it  is  plainly  not  compeleuEforany  court  tosetup 
its  reason  apainst  the  reason  of  the  highest  authority  in  the  land.  No  man  can  doubt  the 
powerofpariiament  to  repeal  or  alter  Magna  Charta;  andif  they  can  alter  the  constitution 
of  either  house,  or  change  the  succession  of  the  crown,  as  they  have  done,  surely  their 
iwwer  over  a  mere  private  estate  must  be  without  limit.  In  the  United  States,  the  bills  of 
rights  contained  in  the  various  State  constitutions  impose  real  and  effective  limitations  upon 
legislation;  and  an  act  may  be  declared  void,  not  because  it  is  against  reason,  but  because 
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same  be  specially  set  forth  and  pleaded  to  them.  It  remains  however  en- 
rolled among  the  public  records  of  the  nation,  to  be  forever  preserved  as  a 
perpetual  testimony  of  the  conveyance  or  assurance  so  made  or  established.  (7) 
II.  The  king's  grants  are  also  matter  of  public  record.  For  as  St.  Germyn 
says,(y")  the  king's  excellency  is  so  high  in  the  law,  that  no  freehold  may  be 
given  to  the  king,  nor  derived  from  him  but  by  matter  of  record.  (8)  And  to 
this  end  a  variety  of  offices  are  erected,  communicating  in  a  regular  subordi- 
nation one  with  another,  through  which  all  the  king's  grants  must  pass,  and 
be  transcribed  and  enrolled;  that  the  same  may  be  narrowly  inspected  by  his 
officers,  who  will  inform  him  if  any  thing  contained  therein  is  improper  or 
unlawful  to  be  granted.  These  grants,  whether  of  lands,  honors,  liberties, 
franchises,  or  aught  besides,  are  contained  in  charters,  or  letters-fiateni,  that 
is,  open  letters,  iitera  patents:  so  called  because  they  are  not  sealed  up,  but 
exposed  to  open  view,  with  the  great  seal  pendent  at  the  bottom;  and  are 
usually  directed  or  addressed  by  the  king  to  all  his  subjects  at  large.  And 
therein  they  differ  from  certain  other  letters  of  the  king,  sealed  also  with  his 
great  seal,  but  directed  to  particular  persons,  and  for  particular  purposes: 
which  therefore,  not  being  proper  for  public  inspection,  are  closed  up  and 
sealed  on  the  outside,  and  are  thereupon  called  writs  dose,  liUra  dausa,  and 

(/)  Dr.  ud  Blud.  b.  1,  d.  a. 


it  is  in  violation  of  the 

the  provision  that  no  in  ,  .     ■      ,  ,         ^     „ 

peers  or  tlic  law  of  the  land;  and  by  "  law  of  the  land  "  is  meant  some  general  law  estab- 
lishinr  a  rule  for  the  community  at  large.  Property  can  only  be  taken  for  a  public  use, 
and  that  upon  com^nsalion  made.  It  is  not  competent  to  the  legislature  to  take  the 
property  of  A.  and  give  it  to  B.  Hoke  v.  Henderson,  4  Deverenz,  N.  C.  Rep.  i.  Jones's 
Heirs  V.  Perry  el  al.  lo  Yeiver,  59.  In  the  matter  of  John  and  Cherry  Streets,  19  Wen- 
dell, 659.  Wilkinson  v.  Wand  et  al.  2  Peters,  617.  Norman  v.  Heist,  5  W.  &  S.  171. 
Private  acts  of  the  legislature  are,  however,  frequently  obtained  to  enable  trustees  to  con- 
vert real  into  personal  property,  or,  in  general,  to  change  investments;  and  such  acts 
have  been  held  to  be  constitutional  and  valid.  Norris  v.  Clytner,  a  Barr,  277.  In  these 
cases  a  chane^e  of  the  auliject-matter,  for  the  benefit  of  all  interrated.  is  effected,  but  no 
change  in  the  right  or  title  of  any  of  the  parties.  Whenever  such  a  change  has  been 
attempted,  the  act  has  been  declared  unconstitutional  and  void.  Norman  V.  Heist,  5  W. 
&  S.  171.  Bumberger  v.  Clippinger,  5  W.  &  S.  311.  Rt^en  f.  Smith,  4  Bair,  93.  Brown 
V.  Hummel.  6  Barr.  86.— Shakswood. 

(7)  A  recent  statute  (19  &  30  Vict.  c.  130)  will  probably  render  private  acts  of  parliament 
much  leas^frequent  than  they  have  hitherto  been .  This  act  empowers  the  court  of  chan- 
cery, with  the  consent  of  certain  parties  interested,  to  authorize  leases  and  sales  of  settled 
estates.  When  there  is  a  tenant  in  tail  of  fiill  age,  the  consent  of  such  tenant  in  tail,  and 
the  first  of  them,  if  more  than  one,  and  of  all  peisonsin  existence  having  beneficial  inter- 
ests prior  totheestate-tail,  andof  all  trustees  having  interests  in  behalf  of  unborn  children 

Kior  to  the  estate-tail,  is  necessary.  In  all  other  cases,  all  persons  whatsoever  having 
neficial  interests  under  the  settlement,  and  trustees  havinginterestsin  behalf  of  unborn 
children,  are  required  to  consent  An  order  may,  however,  be  made  without  consent, 
saving  the  rights  of  non -consenting  parties.  No  application  can  be  made  under  the  stat- 
ute when  a  similar  application  has  been  already  rejected  by  parliament;  nor  may  the 
court  authorize  any  act  which  would  not  have  been  authorized  by  the  settler.  The  work< 
ing  of  this  act  remains  to  be  seen.  In  many  of  the  more  usual  cases  of  difficulty  arising 
from  the  accidental  omission  in  setUementa  of  powers  of  sale,  or  of  powers  to  grant 
leases,  the  statute  may  he  found  to  provide  a  simple  and  inexpensive  remedy.— Kbrr. 

(8)  Farrington  v.  the  Frankfort  Bank,  31  Bart>our  (N.  Y.)  180,  i8j  (1857I-  The  King 
V.  49  Casks  of  Brandy,  3  Haggard's  Admiralty  Reports,  nia  (1836).  Greenleaf's  Cruise 
on  Real  Prop.  vol.  2,  p.  910  ( 1S56). 

Land  was  sold  for  taxes  and  was  stricken  off  to  the  state.  An  entry  thereof  was  made 
in  the  books  of  the  auditor,  to  whom  register  was  bound  to  return  an  account  of  the  sales, 
but  there  was  no  provision  in  the  act  authorizing  sates  to  the  state  to  make  such  entry. 
Held  that  the  sale  was  void,  being  in  violation  of  the  common  taw  principle  that  no  free- 
hold may  be  given  to  the  king  nor  derived  from  him  except  by  matter  of  record.  Rob- 
inson V.  HuCa  L'ttell  (Ky.)  (1823). 
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are  recorded  in  the  dosf-roUs,  in  the  same  manner  as  the  others  are  in  the 
patent-  rolls.  (9) 

Grants  or  letters-patent  must  fitst  pass  by  bill:  which  is  prepared 
♦347]  by  the  attoraey  and  solicitor  general,  in  consequence  *of  a  warrant 
from  the  crown;  and  is  then  signed,  that  is,  subscribed  at  the  tt^, 
with  the  king's  own  sign  manual,  and  sealed  with  his  privy  signet,  which  is 
always  in  the  custody  of  the  principal  secretary  of  state;  acd  then  sometimes 
it  immediately  passes  under  the  great  seal,  in  which  case  the  patent  is  sab- 
scribed  in  these  words,  "  per  ipsum  regem,  by  the  king  himself."(f)  Other- 
wise the  course  is  to  carry  an  extract  of  the  bill  to  the  keeper  of  the  prity 
seal,  who  makes  out  a  writ  or  warrant  thereupon  to  the  chancery;  so  that  the 
sign  manual  is  the  warrant  to  the  privy  seal,  and  the  privy  seal  is  the  warrant 
to  the  great  seal:  and  in  the  last  case  the  patent  is  subscribed,  "  per  breve  de 
private  sigillo,  by  writ  of  privy  seal."(4)Cio)  But  there  are  some  grants 
which  only  pass  tiirough  certain  offices,  as  the  admiralty  or  treasury,  in  con- 
sequence of  a  sign  manual,  without  the  confirmation  of  either  the  signet,  the 
great,  or  the  privy  seal. 

The  manner  of  granting  by  the  king  does  not  more  differ  from  that  by  a 
subject,  than  the  construetum  of  his  grants,  when  made.  i.  A  grant  made 
by  the  king,  at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially  for 
the  king,  and  against  the  party;(ii)  whereas  the  grant  of  a  subject  is  con- 
strued most  strongly  against  the  grantor.  Wherefore  it  is  usual  to  insert  in 
the  king's  grants,  that  they  are  made,  not  at  the  suit  of  the  grantee,  but  ' '  ex 
speciali  gratia,  certa  scientia,  el  mero  motu  regis:"{\2)  and  then  tl^  have  a 

Or)  9  Rep.  18.  (*)  lUd.  lliuLUtL 


(9)  Liter  f.  Green,  i  Wheaton,  306,  311  (1817I.  The  first  royal  patent  to  the  Dakeof 
York  waa  a  ^rant  or  conveyance  of  lands  from  the  crown  and  the  source  of  all  English 
titles  in  New  York.     Fowler's  History  of  the  Law  of  Real  Property,  11  (1895). 

A  gift  b^  the  crown  of  incorporeal  hereditaments,  such  as  corporate  Ihiiichiaes,  when 
executed,  la,  in  the  strictest  sense  of  the  term,  a  grant.  Dartmoutn  College  v.  Woodward, 
4  Wheaton,  685  (1819). 

A  comtnissioD  as  clerk  of  a  district  court,  founded  on  an  act  of  legislature,  gnntable 
under  the  hands  and  seals  of  a  tnajoritj  of  the  jtidges  of  the  general  court  is  to  be  com- 
prehended under  the  general  term  "charter,"  and  the  proper  remedy  to  enforce  obedience 
to  such  a  comminion  la  mandamus.  Drew  v.  The  Judges  of  Sweet  Springs  District  Court, 
3  Hening  &  Mumford  (Vs.)  i,  23  (180S). 

(10)  But  now,  under  the  statute  14  St.  15  Vict,  c.  8a,  which  abolishes  the  offices  of  the 
clerk  of  the  signet  and  privy  seal,  a  warrant  under  the  sign  manual  may  be  addreaaed  to 
the  lord  chancellor,  commsndmg  him  to  cause  letters- patent  to  be  passed  under  the  great 
seal.  This  warrant  must  be  prepared  by  the  attorney  or  solicitor  general,  setting  forth 
the  proposed  letters-patent,  and  must  be  countersigned  by  one  erf  the  principal  secretaries 
of  state,  and  sealed  with  the  privy  seal.— Kkrr. 

(ii)Ale«ander  v.  Greenup,  r  Va.  (Mumford)  142  (1810I.  A  municipal  corporation, 
under  authority  derived  from  the  commonwealth,  granted  to  a  railroad  company,  "a 
right  of  way  fifty  feet  wide,  through  the  commons  of  the  city."  //^/</ that  the  grant  was 
liniited  to  tbe  right  of  passage,  and  to  receiving  and  discharging  freight  and  passengers 
within  said  fifty  feet,  and  conferred  no  authority  upon  the  grantee  to  occupy  any  ground 
beyond  the  fifty  feet  granted  for  adjuncts  necessary  to  the  working  of  the  railway,  auch  as 
offices,  engine  sheds,  tanks,  etc  Mayor  of  Allegheny  v.  Ohio  &  Pa.  R.  R.  Co.,  a6  Pa., 
( a  Casey)  3.M  360  (1855)  ■ 

(11 J  ["By  the  special  favor,  certain  knowledge  and  mere  motion  of  the  king."]  Dart- 
mouth College  V.  Woodward,  4  Wheaton,  685  (1819).  Myers  on  Vested  Rights,  p.  510 
(1891).  An  act  of  legislature  granted  certain  water  lots  to  a  municipal  corporation.  A 
question  having  arisen  as  to  irtiether  the  title  to  "  slips,"  passed  by  that  act.  the  cx)urt 
was  of  opinion  that  the  act  should  be  construed  favorably  to  the  grantee.  lat.  Because  it 
was  not  a  grant  made  at  the  solicitation  of  the  grantee,  was  upon  a  valuable  consideration, 
and  was  in  the  nature  of  a  contract;  the  grantee  assuming  (he  tronble  and  cost  erf  man- 
aging and  disposing  of  the  land  and  being  bound  to  pay  to  the  state  a  percentt^te  received 
frotn  sales.  3d.  That  it  was  the  deliberate  public  act  of  the  legislature.  Uyman  n. 
Read,  13  Cal.  (Harmon)  444,  451  (1859). 
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more  liberal  construction,  (t)  2.  A  subject's  grant  shall  be  construed  to 
include  many  things,  besides  what  are  expressed,  if  necessary  for  the  opera- 
tion of  the  grant.  Therefore,  in  a  private  grant  of  the  profits  of  land  for  one 
year,  free  ingress,  egress,  and  regress,  to  cut  and  carry  away  those  profits, 
are  also  inclusively  gTanted:(j")  and  if  a  feoffment  of  land  was  made  by  a 
lord  to  his  villein,  this  operated  as  a  manumission  ;(it)  for  he  was  otherwise 
unable  to  hold  it.  But  the  king's  grant  shall  not  enure  to  any  other  intent 
than  that  which  is  precisely  expre^ed  in  the  grant.(i3)  As,  if  he 
grants  land  to  an  alien,  it  operates  nothing;  for  *such  grant  shall  not  [^348 
also  enure  to  make  him  a  denizen,  that  so  he  may  be  capable  of 
taking  by  grant;(/)(i4)  3.  When  it  appears,  from  the  fece  of  the  grant,  that 
the  king  is  mistaken,  or  deceived,  either  in  matter  of  fact  or  matter  of  law, 
as  in  case  of  false  suggestion,  misinformation,  or  misrecital  of  former  grants; 
or  if  his  own  title  to  the  thing  granted  be  different  from  what  he  supposes;  or 
if  the  grant  be  informal;  or  if  he  grants  an  estate  contrary  to  the  rules  of 
law:  in  any  of  these  cases  the  grant  is  absolutely  void. (m)(i5)  For  instance; 
if  the  king  grants  lands  to  one  and  his  Aeirs  male,  this  is  merely  void:  for  it 
shall  not  be  an  estate-tail,  because  there  want  words  of  procreation,  to  ascer- 
tain the  body  out  of  which  the  heirs  shall  issue:  neither  is  it  a  fee-simple,  as 
in  common  grants  it  would  be;  because  it  may  reasonably  be  supposed,  that 
the  king  meant  to  give  no  more  than  an  estate-tail  :(n)  the  grantee  is  there- 
fore (if  any  thing)  nothing  more  than  tenant  atwill.(ij)  And  to  prevent 
deceits  of  the  king,  with  regard  to  the  value  of  the  estate  grantwl,  it  is 
particularly  provided  by  the  statute  1  Hen.  IV.  c.  6,  that  no  grant  of  his 
shall  be  good,  unless,  in  the  grantee's  petition  for  them,  express  mention  be 
made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  consider  a  very  usual  species  of  assurance,  which  is 
also  of  record ;  viz..  ajf»^oflandsand  tenements.  In  which  it  will  be  neces- 
sary to  explain,  1.  'Hie  nature  of  a  fine;  2.  Its  several  kinds,-  and  3.  Its 
/ofce  and  ^eei. 

(0  FlDch.  L.  100.    10R«p.  UZ  (M)  Preem.  171. 

U)  Co.  Lin.  U.  (■)  PlDcb.  101, 102. 

(>I  LHUtVK.  M  Bio.    Abr.    UL   Otala,   H;  Ut.  fttfmte,  UM. 

(I)  Bn>.AbT.  Ut  iwm,  SI    Finch.  L.ua  Drer,  170.    DiT.  4E. 

(13I I  Story  on  Contracts  (5  ed.)  786  note.  The  gianta  or  an  officer  acting  on  behalf  of 
the  public  and  conveying  lands  not  his  own  by  virtue  of  a  public  law  ore  within  the 
reason  of  the  rule  allied  in  England  to  the  king's  grants  and  ought  not  to  be  constmed 
■Kainst  the  officer,  nor  to  enure  to  any  other  latent  than  that  precisely  expressed. 
Haven  v.  Cram,  I  N.  H.  93,  94  (Adams)  (1S17). 

,_    ,„      .     •"•       tyo^th      ' '"-■"-- 


B.  obtained  a  grant  of  certain  flats  by  s  private  act,  which  recited  that  the  said  land 
was  in  "  front  and  on  each  side  of  the  terry  wharf  of  B.  at  Harsmins,"  etc.  B.  did  not 
own  the  fcny  wharf,  or  any  of  the  uplands  adjoining.  The  grant  was  held  void  for  mis- 
representation. Gough  V.  Bell,  a  N.  J.  (Zabnskie)  441-486  (1850).  When  letters  patent 
are  void  on  their  face  by  reason  of  lieing  issned  contrary  to  law,  or  the  grant  is  of  an 
estate  contrary  to  law,  such  grant  will  be  held  void  in  a  collateral  proceeding.  Pannelee 
V.  Oswego  8l  Syracuse  R.  R.  Co.,  7  Barb.  5S9-6aa  ( 1850). 

A  surveyor  made  up  his  field  notes  incorrectl;?:  entirely  omitting  the  tract  actually 
surveyed.  A  patent  was  issued  in  accordance  with  the  notes,  l^e  grantee's  initials 
having  been  marked  on  trees  near  the  comer,  the  court  was  of  opinion  fliat  these  monu- 
ments would  govern,  and  that  the  patent  waa  valid.  Urqnhart  f.  Burleson,  6  Texas 
(Hartley)  S^,  505  (1853).  .,.■,■■,. 

The  delivery  of  a  patent  u  not  necessary  to  vest  land  in  individual  propnetorebip. 
United  States  v.  Schurz,  103  U.  S,  378,  383  (1880). 

The  appoiutmeni  of  a  register  "during  pleasure,"  when  made  under  a  statu' 
viding  for  snch  tenure  of  office,  is  void  so  far  as  the  limitation  of  office  is 
Hammond  v.  McLay,  38  Upper  Canada,  Q.  B.  Rep.  463-483  (1869). 
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I.  A  fine  is  sometimes  said  to  be  a  feoffment  of  Fecord:(/)  though  it  might 
with  more  accuracy  be  calleu  an  acknowledgment  of  a  feofiinent  on  record. 
By  which  is  to  be  understood,  that  it  has  at  least  the  same  force  and  effect 
with  a  feoSment,  in  the  conveying  and  assuring  of  lands:  though  it  is  one  of 

those  methods  of  transferring  estates  of  freehold  by  the  common  law, 
*349]     in  which  livery  of  seisin  is  not  necessary  *to  be  actually  given;  the 

supposition  and  acknowledgment  thereof  in  a  court  of  record,  how- 
ever fictitious,  inducing  an  equal  notoriety.  But,  more  particularly,  a  fine 
may  be  described  to  be  an  amicable  composition  or  agreement  of  a  suit,  either 
actual  or  fictitious,  by  leave  of  the  king  or  his  justices:  whereby  the  lands 
in  question  become,  or  are  acknowledged  to  be,  the  right  of  one  of  the 
parties.(y)  In  its  original  it  was  founded  on  an  actual  suit,  commenced  at 
law  for  recovery  of  the  possession  of  land  or  other  hereditaments;  and  the 
possession  thus  gained  by  such  composition  was  found  to  be  so  sure  and 
effectual,  that  fictitious  actions  were,  and  continue  to  be,  every  day  com- 
menced, for  the  sake  of  obtaining  the  same  security. 

A  fine  is  so  called  because  it  puts  an  end,  not  only  to  the  suit  thus  com- 
menced, but  also  to  all  other  suits  and  controversies  concerning  the  same 
matter.  Or,  as  it  is  expressed  in  an  ancient  record  of  parliament, (r)  i8  Edw. 
I. ,  "  N'on  in  regno  Anglia  promdelur,  vel  est,  aliqua  securitas  major  vet  solen- 
nior,  per  quam  aliquis  slalum  certiorem  habere  possU,  neque  ad  statum  suum 
verificandum  aliquod  solennius  testimonium  producere,  quam  finem  in  curia 
domini  regis  levatum:  qui  quidem  finis  sic  vacatur,  eo  quod  finis  et  ctmsum- 
matio  omnium  placilotum  esse  debet,  et  hac  de  causd  providedaiur."{i6)  Fines 
indeed  are  of  equal  antiquity  with  the  first  rudiments  of  the  law  itself;  ane 
spoken  of  by  Glanvil(j)  and  Bracton(/)  in  the  reigns  of  Henry  II.  and  Hen. 

III.  as  things  then  well  known  and  long  established;  and  instances  have  been 
produced  of  them  even  prior  to  the  Norman  invasion.  («)  So  that  th; 
statute  i8  Edw.  I.,  called  modus  i^andi  fines  X^j)  did  not  give  them  original, 
but  only  declared  and  regulated  the  manner  in  which  they  should  be  levied  or 
carried  on.     And  that  is  as  follows: 

I .  The  party  to  whom  the  land  is  to  be  conveyed  or  assured,  com- 
*35o]  mences  an  action  or  suit  at  law  against  the  other,  *generally  an 
action  of  covenant, (i')  by  suing  out  a  writ  of  pmcipe,  called  a  writ  of 
covenant;(a')  the  foundation  of  which  is  a  supposed  agreement  or  covenant, 
that  the  one  shall  convey  the  lands  to  the  other;  on  the  breach  of  which 
agreement  the  action  is  brought. (i8)     On  this  writ  there  is  due  to  the  king, 

(p)  Co.  LItL  SO.  (d)  a  floe  nuy  alM  be  levied  on  >  writ  of  wane, 

\in  tbid.  ]3),  or  varTtmlia  cAartx,  [wuTvity  of  the  deed]  or  da 

(r)  IRoII.  Abr.  It.  amtuaadinibiit el umiait.    [Canceralng CDMonaaid 

(*)  L.  e.  c  1.  tenicr*.]    Finch.  L.  278. 

ft)  L.  S,  I.  b.  c.  28.  (u)  See  Appendix,  No.  IV.  1 1. 

(«)  Plowd,  set.  1    I            Hi~         ,                . 

(16)  ["  There  is  no  greater  or  more  common  aecnrity  provided  in  the  Icinedom  of  Enf:- 
land,  or  by  which  a  person  can  acquire  a  surer  title,  than  by  a  fine  levied  in  the  king's 
court:  nor  can  any  testimony  be  produced  more  customary  for  confirming  s  title.  It  is 
called  a  fine  because  it  ia  finis — ^that  is,  the  end  and  consammation  of  all  suits,  and  fot 
this  purpose  it  was  provided."]     Fines  are  now  abolished  in  England  by  3  and  4  William 

IV.  c,  74.  They  never  obtained  to  any  extent  in  this  country.  Clay  v.  White,  i  MunC 
(Va.)  161,  173  (1810).     Variclc  v.  Jackson.  3  Wend.  (N.  Y.)  166.  403  {(828).     Roseboon 

V.  Van  Vechten.  5  Den.  (N.  Y.)  421  (1848).  Williams  on  Real  Prop.  p.  48  (6ed,  1886). 
Newell  on  Ejectment,  p.  419  (189a).  Goodeve's  Mod,  Law  Real  Prop.  c.  3,  p.  66  (Elpb. 
&  Clark). 

(17)  [The  manner  of  levying  fines.! 

(18)  The  writ  of  covenant,  breve  de  eonveniione,  is  not  mentioned  by  Glanvil;  but  it 
appears  in  a  very  few  years  after  the  publication  of  his  book,  and  in  the  early  years  of 
Henry  III.  it  could  be  had  "  as  of  course;"  at  all  events  when  the  tenement  that  was  in 
question  was  of  small  value.  Before  Henry's  death  it  had  become  a  popularwrit,  as  men 
were  by  this  time  employing  it,  when  they  wanted  to  convey  land  by  way  of  fint  Pol- 
lock and  Maitiand's  Hist,  of  Eng.  Law,  vol.  3,  p.  114  (1895). 
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by  ancient  prerogative,  a  primer  fint,  or  a  noble  for  every  five  marks  of  land 
sued  ft>r;  that  is,  one-tenth  of  Uie  annual  value.(;r)  The  suit  being  thus 
commenced,  then  follows, 

2.  Theitcen/ta  concordandi,  or  leave  to  agree  the  suit,(>)  For,  as  soon  as 
the  action  is  brought,  the  defendant,  knowing  himself  to  be  in  the  wrong,  is 
supposed  to  make  overtures  of  peace  and  accommodation  to  the  plaintiff. 
Who,  accepting  them,  but  having,  upon  suing  out  the  writ,  given  pledges  to 
prosecute  his  suit,  which  he  endangers  if  he  now  deserts  it  without  license, 
he  therefore  applies  to  the  court  for  leave  to  make  the  matter  up.  This  leave 
is  readily  granted;  but  for  it  there  is  also  another  fine  due  to  the  king  by  his 
prerogative,  which  is  an  ancient  revenue  of  the  crown,  and  is  called  the  king's 
silver,  or  sometimes  ^^  post  fine,  with  respect  to  the  primer  fine  before 
mentioned.  And  it  is  as  much  as  the  primer  fine,  and  half  as  much  more, 
or  ten  shillings  for  every  five  marks  of  land;  that  is,  three-twentieths  of  the 
supposed  annual  value.(^) 

3.  Nextcomes  the«>»«»/rf,  or  agreement  itself,(a)  after  leave  obtained  from 
the  court:  which  is  usually  an  acknowledgment  from  the  deforciants  (or  those 
who  keep  the  other  out  of  possession)  that  the  lands  in  question  are  the  right 
of  the  complainant.    And  from  this  acknowledgment,  or  recognition 

of  right,  the  party  levying  the  fine  is  called  the  *€ognisor,  and  he  to  [*35i 
whom  it  is  levied  the  wgnizee.  This  acknowledgment  must  be  made 
either  openly  in  the  court  of  common  pleas,  or  before  the  lord  chief-justice  of 
that  court;  or  else  before  one  of  the  judges  of  that  court,  or  two  or  more 
commissioners  in  the  county,  empowered  by  a  special  authority  called  a  writ 
of  dedimus  poleslalemXi^)  which  judges  and  commissioners  are  bound,  hy 
statute  18  Hdw.  I.  st.  4.  to  take  care  that  the  cognizors  be  of  full  age,  sounil 
memory,  and  out  of  prison.  If  there  be  any  feme-covert  among  the  cognizors, 
she  is  privately  examined  whether  she  does  it  willingly  and  freely,  or  by 
compulsion  of  her  husband.  (20) 

(2)  2  lull.  51 1.  biB  perqntoltea  (or  deciding  Ute  oow.    BoberUaik 

in)  Appendli,  No.  IV.  J  I.    In  thB  UineB  Of  H-"-*        "  ^  "■ 

toocW  JurisllPUoo.  If  &  TUBsl  had 

lull  In  the  tonl>  court,  he  could  n 
wltboot  leave,  leM  the  lord  BbouM  b 


(19)  FWe  have  given  pover.]     Durant  v.  Ritchie,  8  Fed.  cases,  I«  (1825). 

All  fines  acknowledged  in  Westminster  must  be  acknowledged  before  a  jndge  or  a 
Mrgeant:  if  there  be  a  judge  in  town,  and  if  it  be  acknowledged  there  before  any  of  his 
commissioners,  it  is  iiregular.  3  Taunt.  49.  Fines  and  recoveries  in  Westminster  ball  of 
lands  in  Wales,  or  the  counties  palatine,  are  coram  nonjudice,  [Before  a  jndge  having  no 
jurisdiction,]  and  therefore  void,  i  Prest.  Conv.  a66.  They  may  be  levied  in  the 
respective  local  courts.  See  34  &  J5  Hen.  VIII.  c.  26.  43  Eliz.  c.  15.  a  &  3  Edw.  VI. 
c.  28.  37  Henry  VIII.  c.  19.  5  Elii.  c.  7.  Fines  of  copj^hold  lands  should  be  levied  in 
the  lord's  court,  and  fines  of  land  in  ancient  demesne  in  the  court  of  the  manor,  i 
Cmise's  Dig.  93,  b.  i  Prest.  Conv.  159,  266.  But  the  court  of  Common  Pleas  has  juris- 
diction over  the  lands  as  far  as  they  are  of  freehold  tenure,  so  that  the  lord  may  implead 
or  be  impleaded  in  that  conrt.  lb.  16^.  The  courts  in  England  have  no  jurisdiction 
over  lands  in  Ireland  or  the  West  Indies,  though  a  fine  of  lands  in  the  West  Indies  is 
sometimes  levied  in  the  courts  of  Westminster  hall,  because  the  colonial  courts  respect 
•ucb  fine,  as  a  species  of  solemn  conveyance.  lb.  A  fine  may  be  levied  in  the  King's 
Bench  on  a  writ  of  error  from  the  Conunon  Pleas,  (ib.  i6Sp  and  if  it  be  levied  on  a  writ 
returnable  in  King's  Bench,  it  is  voidable  only,  not  void.  Co.  Read.  8.  9  Vin.  Abr. 
Fine,  217.— Chittv. 

Or  before  justice  of  assize,  in  which  case  it  is  the  practice,  though  not  deemed  absolutely 
necessary,  to  sue  out  a  dedimus  potesiaUm  fWe  have  given  power]  after  the  acknowledg- 
ment is  taken,    i  Prest.  Conv.  378.    See  also  Jenk.  Cent  377.    Co.  Read.  9.— Chitty. 

(30)  Schouler'a Dom.  ReUaed.  p.88,  \  58(1882).  Atcommonlaw,  a  Aiw«jwr/ [Mar- 
ried women]  could  convey  tier  interest  in  real  estate,  only  by  levying  a  fine,  or  suffering  a 
recovery.  Fowler's  HisL  Law  of  Real  Prop.  p.  56  (1895).  The  record  of  the  fine  is  evidence 
of  the  private  examination  of  a  married  woman  and  cannot  be  contradicted.  Her  acknowl- 
edgment of  a  deed,  and  examination  before  an  officer  appointed  for  that  poipoee,  takes  thf 
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By  these  acts  all  the  essential  parts  of  a  fine  are  completed:  and,  if  the 
cognizor  dies  the  next  moment  after  the  fine  is  acknowledged,  provided  it  be 
subsequent  to  the  day  on  which  the  writ  is  made  retumable,(#)  still  the  fine 
shall  be  carried  on  in  all  its  remaining  parts:  of  which  the  next  is, 

4.  Thewfeof  thefine;(c)  which  is  only  an  abstract  of  the  writ  of  covenant, 
and  the  concord;  tiamiDg  the  parties,  the  parcels  of  land,  and  the  agreement. 
This  must  be  enrolled  of  record  in  the  proper  office,  by  direction  of  the  statute 
5  Hen.  IV.  c.  14- 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of  it:  which  includes 
the  whole  matter,  reciting  the  parties,  day,  year,  and  place,  and  before  whom 
it  was  acknowledged  or  levied.  (</)  Of  this  there  are  indentures  made,  or 
engrossed,  at  the  chirographer's  office,  and  delivered  to  the  cognizor  and  the 
cognizee,  usually  beginning  thus,  "  ^r  estjinalis  concordia,  this  is  the  final 
agreement,"  and  then  reciting  the  whole  proceeding  at  length.  And  thus 
the  fine  is  completely  levied  at  common  law,(2i) 

■  By  several  statutes  still  more  solemnities  are  superadded,  inotder  to  render 
the  fine  more  universally  public,  and  less  liable  to  be  levied  by  fraud 
*352]  or  covin.  And  first,  (22)  by  27  Edw,  I,  *c.  i,  the  note  of  the  fine 
shall  be  openly  read  in  the  court  of  common  pleas,  at  two  several 
days  in  one  week,  and  during  such  reading  all  pleas  shall  cease.  By  5  Hen. 
IV.  c.  14,  and  23  Bliz.  c.  3,  all  the  proceedings  on  fines,  either  at  the  time 
of  acknowledgment,  or  previous  or  subsequent  thereto,  shall  be  enrolled  of 
record  in  the  court  of  common  pleas.  By  i  Ric.  III.  c.  7,  confirmed  and 
enforced  by  4  Hen.  VII,  c.  24,  the  fine,  after  engrossment,  shall  be  openly 
read  and  proclaimed  in  court  (during  which  all  pleas  shall  cease)  sixteen 
times;  viz.,  four  times  in  the  term  in  which  it  is  made,  and  four  times  in 
each  of  the  three  succeeding  terms;  which  is  reduced  to  once  in  each  term  by 
31  Eliz.  c.  2;  and  these  proclamations  are  endorsed  on  the  back  of  the 
record.  (^)( 23)  It  is  also  enacted  by  33  EHz.  c.  3,  that  the  chirographer  of 
fines  shall  every  term  write  out  a  table  of  the  fines  levied  in  each  county  in 
that  term,  and  shall  affix  them  in  some  open  part  of  the  court  of  common 
pleas  at  the  next  term:  and  shall  also  deliver  the  contents  of  such  table  to 
the  sherifi"  of  every  county,  who  shall  at  the  next  assizes  fix  the  same  in  some 
open  place  in  the  court,  for  the  more  public  notoriety  of  the  fine. 

a.  Fines,  thus  levied,  are  of  four  kinds,  i.  What  in  our  law  French  is 
called  a  fine  '^  sur  cognisance  de  droit,  come  ceo  que  il  adde  son  done;"  or  a  fine 
upon  acknowledgment  of  the  right  of  the  cognizee,  as  that  which  he  hath  of 

(b)  Comb.  Tl. 

Id  Appendix,  No.  IV.  f  4. 


place  of  a  fine;  and  the  officer'!  certificate  is  final,  and  if  defective  in  regard  to  the 
examination,  cannot  be  supplied  by  parol  evidence.  Elmwood  v.  Klock,  13  &Tb.  (N.  Y.) 
53  (1852). 

(31)  If  the  land  lie  in  difierent  counties,  there  must  be  a  writ,  concord,  and  fine  for 
the  parcels  in  each  county,  (i  Preat.  Conv.  a86;)  and  scTeral  owners  of  distinct  tenementa 
will  not  be  allowed  to  join  in  the  same  fine,  unless  the  lauds  are  under  the  value  of  2aoL 
and  there  is  an  affidavit  to  that  eSect.  But  this  rule  doea  not  apply  in  the  case  of  copai^ 
ceners,  joint  tenants,  and  tenants  in  common.— ChiTTY. 

(la)  As  to  the  utility  of  proclamations,  see  1  Prest.  314,  el  seg.  1  Saund.  index,  tit 
Pines.  Fines  are  as  efiectual  as  conveyances,  without  proclamations;  but  without  that 
ceremony  they  cannot  operate  to  bar  issue,  nor  gain  any  title  by  non-claim:  therefore 
fines  levied  in  courts  of  ancient  demesne,  and  such  other  courts  as  have  not  the  power  of 
makinf;  proclamations,  are  good  as  conveyances  only;  for  no  fine  but  a  fine  with  proc- 
lamations is  within  the  statute  4  Hen.  VII.,  which  enacts  that  a  fine  with  proclainationi 
shall  bar  an  estate-tail.     I  Salic.  339.     i  Saund.  358,  a  .  note  8.— CHrTTv. 

{33)  It  was  provided  by  11  &  13  Vict.  c.  70  that  all  fines  theretofore  levied  in  the  court 
of  Common  Pleas  should  be  conclusively  deemed  to  have  been  levied  with  procUmationa 
Goodeve's  Modem  Law  of  Real  Property,  chap.  3,  p.  67  ( 1891). 
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the  gift  of  the  cognizor.(/)(34)  This  is  the  best  and  surest  kind  of  fine; 
for  thereby  the  deforciant,  in  order  to  keep  bis  covenant  with  the  plaintiff, 
of  conveying  to  him  the  lands  in  question,  and  at  the  same  time  to  avoid  the 
formality  of  an  actual  feoffment  and  livery,  acknowledges  in  court  a  former 
feoffment,  or  gift  in  possession,  to  have  been  made  by  htm  to  the  plaintiff. 
This  fine  is  therefore  said  to  be  a  feofiinent  of  record;  the  livery,  thus  acknowl- 
edged in  court,  being  equivalent  to  an  actual  livery:  so  that  this  assurance  is 
rafiier  a  confession  of  a  former  conveyance,  than  a  conveyance  now 
originally  made;  for  the  deforciant  or  cognizor  acknowledges,  *ceg-  [*353 
noscit,  the  right  to  be  in  the  plaintiff,  or  cognizee,  as  that  which  he 
hath  deson  dtm€,  of  the  proper  gift  of  himself,  the  cognizor.  2.  A  fine  "sur 
a>gnisanie  dt  droit  tantum,"  or  upon  acknowledgment  of  the  right  merely; 
not  with  the  circumstance  of  a  preceding  gift  &om  the  cognizor.  This  is 
commonly  used  to  pass  a  revermmary  interest  which  is  in  the  cognizor.  For 
of  such  reversions  there  can  be  no  feoffinent,  or  donation  with  livery,  sup- 
posed; as  the  possession  during  the  particular  estate  belongs  to  a  third  per- 
son. (^)  It  is  worded  in  this  manner:  "  that  thect^nizor  acknowledges  the 
right  to  be  in  the  cognizee;  and  grants  for  himself  and  his  heirs,  that  the 
reversion,  after  the  particular  estate  determines,  shall  go  tothecognizee."(A) 
3.  A  fine  "sur  concessit "  is  where  the  cognizor,  in  order  to  make  an  end  of 
dispntes,  though  he  acknowledges  no  precedent  right,  yet  grants  to  the 
cognizee  an  estate  de  nov0,{2^)  usually  for  life  or  years,  by  way  of  supposed 
composition.  And  this  may  be  done  reserving  a  rent,  or  the  Uke;  for  it  oper- 
ates as  a  new  grant,(/)  4.  A  fine  "jar  done,  grant,  et  render"  is  a  double 
fine,  Qata^K]\eaA\a%\ht&m  sur  cognizance  de  droit  tvme  ceo,  etc.,  and  the  fine 
sur  concessit;  and  may  be  used  to  create  particular  limitations  of  estate: 
whereas  the  fine  sur  cognizance  de  droit  come  ceo,  etc.  conveys  nothing  but  an 
absolute  estate,  either  of  inheritance  or  at  least  a  fi^ehold.(y)  In  this  last 
species  of  fine,  the  cognizee,  after  the  right  is  acknowledged  to  be  in  him, 
grants  back  again,  or  renders  to  the  cognizor,  or  perhaps  to  a  stranger,  some 
other  estate  in  the  premises.(36)  But,  in  general,  the  first  species  of  fine, 
sur  cognizance  de  droit  come  ceo,  etc.,  is  the  most  used,  as  it  conveys  a  clean 
and  absolute  freehold,  and  gives  the  cognizee  a  seisin  in  law,  without  an 
actual  livery;  and  is  therefore  called  a  fine  executed,  whereas  the  others  are 
but  executory. 

3.  We  are  next  to  consider  ^^/orce  and  effect  of  a  fine.  These  principally 
depend,  at  this  day,  on  the  common  law,  and  the  two  statutes  4  Hen.  VII.  c. 
34,  and  32  Hen.  VIII.  c.  36.  The  ancient  common  law,  with  respect 
to  this  point,  *is  very  forcibly  declared  by  the  statute  18  Edw.  I. ,  in  [*354 
these  words: — "And  the  reason,  why  such  solemnity  is  required 
in  the  passing  of  a  fine,  is  this;  because  the  fine  is  so  high  a  bar,  and  of  so 
great  force,  and  of  a  nature  so  powerful  in  itself,  that  it  precludes  not  only 
those  which  are  parties  and  privies  to  the  fine,  and  their  heirs,  but  all  other 
persons  in  the  world,  who  are  of  full  age,  out  of  prison,  of  sound  memory, 
and  within  the  four  seas,  the  day  of  the  fiue  levied;  unless  they  put  in  their 

■-  '—  ■ "t.  No.  IV.  *^       •  )n  W*«.  p.  1. 1 6. 


8if' 


(f )  Moor.  va.  )/)  Balk. 


(14)  Goodeve's  Modem  Law  of  Real  Property,  Blphinstone  and  Clark,  3  ed.  (1891) 
chap.  3,  p.  68. 

Us)  [Anew,]    Sbeppard's Tonchttone,  I  Preston,  4  "  (1830]. 

(36)  Tbe  estate  so  rendered  makes  the  connaor  a  new  purcbaaor  u  tnnch  a>  a  feoflment 
and  tefeoShieat  at  common  law.  Thna,  if  before  tbe  fine  the  estate  descended  ex  parte 
matema  [On  the  mother's  side],  tt  is  afterwards  descendible  in  tbe  paternal  line.  I 
Salk,  337,    Dy.  337,  b.  Co.  Utt.  316,— Chitty. 
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claim  on  the  foot(A)  of  the  fine  within  a  year  and  a  day."(27)  But  this 
doctrine,  of  barring  the  right  by  non-claim,  was  abolished  for  a  time  by  a 
statute  made  in  34Edw.  III.  c.  i6,  which  admits  persons  to  claim,  and  fal- 
sify a  fine,  at  any  indefinite  distance;(/)  whereby,  as  Sir  Edward  Coke 
observes,(»i)  great  contention  arose,  and  few  men  were  sure  of  their  posses- 
sions, till  the  parliament  held  4  Hen,  VII,  reformed  that  mischief,  and  excel- 
lently moderated  between  the  latitude  given  by  the  statute  and  the  rigor  of 
the  common  law.  For  the  statute,  then  made,(n)  restored  the  doctrine 
of  non-claim,  but  extended  the  time  of  claim.  So  that  now,  by  that  statute, 
the  right  of  all  strangers  whatsoever  is  bound,  unless  they  make  claim,  by 
way  of  action  or  lawful  entry,  not  within  one  year  and  a  day,  as  by  the  com.- 
mon  law,  but  within  /ive  years,  after  proclamations  made:  except  feme- 
coverts,  infants,  prisoners,  persons  beyond  the  seas,  and  such  as  are  not  of 
whole  mind;  who  have  five  years  allowed  to  them  and  their  heirs,  after  the 
death  of  their  husbands,  their  attaining  fiill  age,  recovering  their  liberty, 
returning  into  England,  or  being  restored  to  their  right  mind. (28) 

It  seems  to  have  been  the  intention  of  that  politic  prince,  king  Henry  VII., 
to  have  covertly  by  this  statute  extended  fines  to  have  been  a  bar  of  estates- 
tail,  in  order  to  unfetter  the  more  easily  the  estates  of  his  powerful 
*3SS]  at«i  lay  *them  more  open  to  alienations;  being  well  aware  that  power 
nobility,  will  always  accompany  property.  But  doubts  have  arisen 
whether  they  could,  by  mere  implication,  be  adjudged  a  suflicient  bar,  (which 
they  were  expressly  declared  not  to  be  by  the  statute  de  donis, )  the  statute  32 
Hen.  VIII.  c.  36  was  thereupon  made;  which  removes  all  difQculties,  by 
declaring  that  a  fine  le\-ied  by  any  person  of  full  age,  to  whom  or  to  whose 
ancestors  lands  have  been  entailed,  shall  be  a  perpetual  bar  to  them  and  their 
heirs  claiming  by  force  of  such  entail:(29)  unless  the  fine  be  levied  by  a 

(t)  SarlajHe.  u  II  is  In  tha  Cotton  M3..  and  not  tiniul  cl&lm.    2  InaL  SltL    The  ncond  ii  not  nov  IB 

Dur  le  palt,  u  printed  hy  Beithelet.  and  In  2  Inst.  force  under  Ibe  Mstute  of  Heury  VII. 
in.    nftiere  were  Ihen  four  melbods  of  clalmiDii.  ao  tl)  Utt.  )  441. 

ulo  kvold  being  cuncluded  by  a  fine:  1,  Byacidon.  (m)  2  Inn.  518. 

3.  By  enterlDR  euch  claim  on  Uie  record  at  Itae  fool  jn)  1  Hen.  VIL  C,  M.    See  vge  US. 

or  (be  One.   8.  By  entry  on  Uie  Uads.   4.  By  con- 


(a?)  Ros«boom  v.  Van  Vechlen,  5  Den.  (N.  Y.)  43a  (1848).  Goodeve's  Mod.  Law 
Real  Prog,  c  3,  p.  67  (Elph.  &.  CI.  l8qi|. 

(38)  This  is  the  chief  use  and  excel1ent:e  of  a  fine,  that  it  confirms  and  secures  a  sna- 
picious  title,  and  puts  an  end  to  all  litigation,  after  five  years.  Other  conveyances  and 
assnrancee  admit  an  entry  to  be  made  upon  the  estate  witnin  twenty  years,  and,  in  some 
instances,  the  right  to  be  disputed  in  a  real  action  for  siity  years  a(t«T»arda.  Harg.  Co. 
Litt.  Ill,  a.,  n.  I. — Christian. 

By  statute  3  &  4  Will.  IV,  c.  74,  sec.  15.  every  tenant  in  tail  is  empowered  to  dispose, 
either  absolutely  in  fee  simple  or  for  a  less  estate  of  the  lands  entailtd  as  against  all  per- 
sons who  might  have  claimed  Che  lands  by  force  of  the  estate  tail  if  it  had  not  been  so 
defeated.     Chitty's  Bng.  Stats,  vol.  4.  title  Fines  and  Com.  Recoveries,  p.  7  ei  seg, 

(ag)  The  operation  of  a  fine  levied  by  a  tenant  in  tail,  when  he  has  thi 
himself  and  there  are  no  intermediate  remainders,  is  by  letting  the  reversic 
aion;  but,  if  he  suffers  a  recovery  in  the  like  case,  it  operates  to  defeat  the  n 
for  example,'-B.  was  tenant  in  tail  by  descent,  with  reversion  to  himself  in  fee  of  certain 
lands,  of  which  A.  (his  ancestor)  had  granted  leases,  with  covenants  for  further  renewal. 
Now,  in  the  first  place,  although  the  tenant  in  tail  is  empowered  under  the  enabling 
statute  (33  Hen.  VIII.  c.  38J  to  grant  leases  for  twenty-one  years  or  three  lives,  pursuant 
to  the  directions  of  the  statute,  he  has  plainly  no  power,  either  by  the  statute  or  by  the 
'-—   'o  bind  the  issue  in  tail  to  a  further  renewal;  and,  conse<]uently,  whatever 


covenants  A.  might  have  made  to  that  efiect,  they  would  not  be  binding  upon  the  heir  in 


respect  of  the  estate-tail.  Secondly,  with  resp«:t  to  the  reversion  in  fee,  which  also 
descended  at  the  same  time  from  A.  to  B.,  this  was  hereditas  infrudiiosa  TBarren  in- 
heritance] as  long  as  the  estate-tail  subsisted;  and  although  the  covenants  of  the  ancestor 
are  said  to  descend  as  an  onus  [Burden]  upon  the  heir,  whether  he  inherits  any  estate 
or  not,  yet  they  lie  dormant,  and  are  not  compulsory  until  he  has  assets  by  descent 
from  or  through  that  same  ancestor.    But  a  reversion  or  a  remainder  expectant  upon 
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woman  after  the  death  of  her  husband,  of  lands  which  were,  by  the  gift  of 
him  or  his  ancestors,  assigned  to  her  in  tail  for  her  jointure;  (o)  or  unless  it 
be  of  lands  entailed  by  act  of  parliament  or  letters-patent,  and  whereof  the 
reversion  belongs  to  the  crown.  (30) 

From  this  view  of  the  common  law,  regulated  by  these  statutes,  it  appears, 
that  a  fine  is  a  solemn  conveyance  on  record  from  the  cognizor  to  the  cogni- 
zee,  and  that  the  persons  bound  by  a  fine  ar^pariies,  privies,  and  slrangers. 

The  parties  are  either  the  cognizors,  or  cognizees,  and  these  are  immediately 
concluded  by  the  fine,  and  barred  of  any  latent  right  they  might  have,  even 
though  under  the  legal  impediment  of  coverture.  And  indeed,  as  this  is 
almost  the  only  act  that  a  feme-covert,  or  married  woman,  is  permitted  by  law 
to  do,  (and  that  because  she  is  privately  examined  as  to  her  voluntary  con- 
sent, which  removes  the  general  suspicion  of  compulsion  by  her  husband,)  it 
is  therefore  the  usual  and  almost  the  only  safe  method  whereby  she  can  join 
in  the  sale,  settlement,  or  encumbrance,  of  any  estate.  (31) 

(D)  See  statute  11  Hen.  VII.  c  VO. 


an  estate-tail  is  not  assets,  because  it  is  always  in  the  power  of  the  tenant  in  tail  in  pos- 
session to  bar  it  at  Iiis  pleasure.  Let  us  then  suppose  that,  under  these  circumstances, 
B.  levies  a  fine,  with  proclamalious,  under  the  statute  4  Hen.  VII.  c.  24,  and  3a  Hen. 
VIII,  c.  36,  (which  is  said  to  be  the  mode  usually  resorted  to  in  such  cases  when  there 
are  no  intervening  remainders.)  for  the  sake  of  quieting  the  possession,  or  in  order  to 
prepare  for  waking  a  new  settlement  Now.  by  the  operation  of  the  fine,  in  the  first 
instance,  theconusortakesafee-simple  qualified,  determinable  upon  the  death  and  failure 
of  the  issue  of  the  tenant  in  tail,  and  which  is  afterwards  reconveyed  by  the  deed  to  lead 
the  uses  of  the  fine  to  B.  himself,  who  consequently  becomes  tenant  of  the  fee-simpld 
qualified,  together  with  the  old  reversion  to  himself  in  fee-simple  absolute.  But  it  i| 
a  maxim  in  law  that,  when  two  estates  in  succession  are  vested  in  the  same  person,  th:! 
less  estate  always  tnerees  in  the  erester;  and  though  an  estate-tail  does  not  mergi< 
because  of  the  statute  de  donis  [Ofgifts],  which  would  otherwise  be  of  no  effect,  then 
is  no  such  exception  with  respect  to  the  qualified  or  base  fee  extracted  out  of  tht 
estate-tail  and  which  therefore  instantly  mer^s  in  the  old  reversion  in  fee-simple, 
and,  consequently,  the  heredilas  in/ructuosa  ^arren  inheritance]  being  now  reduced! 
into  possession,  the  heir  has  assets  by  descent  from  the  same  ancestor  who  entered  into 
the  covenants,  and  is  of  course  bound  by  those  covenants.  And  so  it  was  adjudged 
in  the  case  of  Kellow  v.  Rawdon  (Carth.  139)  the  reversion  in  fee  expectant  upon 
an  estate-tail  in  possession  was  not  assets;  but  no  sooner  was  the  estate-tail  become  ex- 
tinct, and  the  reversion  vested  in  possession  in  the  heir  by  the  operation  of  the  fine, 
than  it  thereupon  became  assets  and  liable  to  all  the  encumbrances  of  the  ancestor. 

We  have  here,  then,  the  principle  upon  which  the  fine  operates  to  let  the  leverstott 
into  possession,  and  to  make  the  heir  chargeable  in  such  case,  in  respect  of  assets 
descended,  who  was  not  so  before.  But  in  the  case  of  a  recovery  it  is  otherwise.  Why  ? 
Because  the  estate  conveyed  by  the  recovery  is  that  of  fee-simple  absolute,  of  which  the 
recoveror  acquires  seisin,  not  by  compromise,  as  in  the  case  of  a  fine,  bnt  by  adjudication 
of  an  adverse  possession  grounded  upon  an  older  and  better  title;  and  consequently 
the  operation  of  the  recovery  is  to  defeat  the  reversion,  together  with  all  the  mesne 
estates  and  encumbrances,  precisely  in  the  same  manner  as  if  the  recoveror  had  actually 
recovered  in  a  really  adverse  suit.     Ritso's  Introd,  304.— Sharswood. 

(30)  Goodeve's  Modem  Law  of  Real  Property,  chap.  3,  p.  67  (1891). 

(^1)  The  uses  of  a  fine,  in  the  modem  practice,  are.  first,  to  extinguish  dormant  titles 
which  are  barred  aflerfive  years'  non-claim  by  the  statutes  18  Edw,  I.  and  4  Hen.  VII.  c. 
34.  Or.  secondly,  to  bar  the  issue  in  tail  under  the  statutes  4  Hen.  VII.  c.  34,  and  ^3 
Hen.  VIII.  c.  36.  Or,  thirdly,  to  pass  the  estates  of  femes  covertes  [Married  women]  in 
the  inheritance  or  freehold  of  lands  and  tenements.  In  the  last  instance,  the  fine  is 
supposed  by  Blackstone  to  be  binding  upon  the  feme  coverie,  because  she  is  privalely  ex- 
amined as  to  her  voluntary  consent.  But,  if  that  were  indeed  the  principal  reason,  any 
other  mode  of  conveyance  to  which  the  same  form  of  private  examination  were  superadded 
would  be  as  binding  as  a  fine.  It  seems  that  the  fine  is  binding  in  such  case  because  it 
is  the  conclusion  of  a  real  action  cotnmenced  by  original  writ, — without  which  prelimi- 
nary, even  at  thisday,  a  fine  would  be  a  nullity.  In  the  ancient  practice,  the  recovery  ot| 
the  estate  of  a  vrife  in  a  real  action  was  held  to  be  binding  notwithstanding  the  coverture. 
Upon  the  same  principle,  the  fine  is  held  to  be  bindine  in  the  present  instance,  because 
of  the  supposed  depending  of  a  real  action,  (of  which  uie  fine  is  an  amicable  compoaitioti 
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Privies  to  a  fine  are  such  as  are  any  way  related  to  the  parties  who  levy  the 
fine,  and  claim  under  them  by  any  right  of  blood  or  other  right  of  represen- 
tation. Such  as  are  the  heirs  general  of  the  cognizor,  the  issue  in  tail  smce 
the  statute  of  Henry  the  Eighm,  the  vendee,  the  devisee,  and  all  others  who 

must  make  title  by  5ie  persons  who  levied  the  fine.     For  the  act  of 
*356]     the  ancestors  shaU  bind  the  heir,  and  the  act  *of  the  principal  his 

substitute,  or  such  as  claim  under  any  conveyance  made  by  him  sub- 
sequent to  the  fine  so  levied.  (/) 

Strangers  to  a  fine  are  all  <^er  persons  in  the  world,  except  only  parties 
and  privies.  (32)  And  these  are  also  bound  by  a  fine,  unless,  within  five 
years  after  proclamations  made,  Ihey  interpose  their  claim;  provided  th^  are 
under  no  legal  impediments,  and  have  then  a  present  interest  in  the  estate. 
The  impediments,  as  hath  before  been  said,  are  coverture,  infancy,  imprison- 
ment, insanity,  and  absence  beyond  sea;  and  persons  who  are  thus  incapa- 
citated to  prosecute  their  rights,  have  five  years  allowed  them  to  put  in  their 
claims  after  such  impediments  are  removed.  Persons  also  that  have  not  a 
present,  but  a  future  interest  only,  as  those  in  remainder  or  reversion,  have 
five  years  allowed  them  to  claim  in,  from  the  time  that  sudi  right  accrues.  (;) 

(P)  8  Raik  B7.  (4)  Co.  litt.  n. 

by  agreement,)  and  not  because  of  the  form  of  private  examination,  which  is  only  a  di- 
cnmstance  in  the  mode  of  levying  the  fine,  and  a  merely  secondary  incident  introduced 
to  prevent  compulsion.  And,  although  fines  and  recoveries  are  now  no  more  'CbAii  feigned 
proceedings,  or,  as  they  are  usually  called,  common  assurances,  yet,  in  point  of  Mraod 
conclusion,  they  are  still  governed  by  the  same  principles  as  if  they  were  really  adverse 
suits.     Co.  Litt.  til,  a.,  n.  Ritso's  Introd.  304,  n.— Sharswcxid. 

Sheppard's  Touchstone,  i  Preston  at  (iSao).  Roseboom  v.  Van  Vechten,  5  Denio 
(N.  Y.  )414  (1848).  Judge  Story,  in  the  case  of  Durant  ir.  Ritchie,  4  Mason  54,  said  that 
tines,  as  a  mode  of  conveyance,  did  not  appear  ever  to  have  been  adapted  in  this  conn- 
tiy;  and  common  recoveries,  though  resorted  to  for  other  puiposea,  were  not  knowu  to 
have  been  used  for  the  transfer  of  the  estates  oT  femes  covert  [Married  women].  Thomp. 
son,  Ch.  J.,  in  Jackson  v.  Gilchrist  15  Johns.  115,  in  regard  to  alienation  of  lands  by 
Dtairied  women,  remarked  that  the  common  law  modes  by  fine  and  recovery  never  were 
in  use  here.  Very  soon  after  the  settlement  of  this  country  alienation  by  deed  prevailed, 
and  the  expensive  process  by  fine  fell  into  disuse.  Albany  Fire  Ins.  Co.  v.  Bay,  4  Cams. 
(N.Y.)  10,  13(1850). 

The  essentials  of  this  method  of  convwance  by  married  women  is  preserved  by  the 
reqniremeat  that  she  be  examined  separately  from  her  husband,  as  to  her  voluntary  con- 
sent, by  an  officer,  who  is  first  to  inform  her  of  the  meaning  and  effect  of  the  deed  she 
is  to  execute,  and  before  whom  she  acknowledges  the  deed.  Knight  v.  Lawrence,  19  Colo. 
435,  436  ( 1894).  She  cannot  afterward  impeach  the  truth  of  the  record  even  thoiwb  of 
nnsoand  mind,  for  it  is  equivalent  to  a  fine  in  open  court.  Woodbnm  ^.  Gorrell,  66  (N. 
C.  ]  61  ( >87a).  Although  the  act  of  an  officer  in  talcing  and  certifying  an  acknowledgment 
of  a  married  woman  to  a  deed  is  a  judicial  act,  the  officer's  duties  are  ministerial,  not 
judicial,  so  as  to  disqualify  him  from  taking  the  acknowledgment  of  a  deed  to  his  uncle 
and  client  First  National  Bank  of  Helena  V.  Roberts,  9  Mont  (Maddox)  313,  338 
(1890). 

[33)  Whenever  a  fine  begins  to  run  a^nst  a  person,  it  will  continue  to  run  gainst  him; 
and  in  case  of  estates  of  inheritance,  either  in  fee,  or  in  tail,  etc..  against  his  heirs;  and 
in  case  of  chattel  interests,  etc.,  against  his  executors,  etc.,  notwithstanding  anv  subse- 
quent disability.  4  T.  Rep.  3or.  Plowd.  356.  And,  therefore,  if  the  five  years  com- 
mence against  apeison  who  is  adult,  etc.,  they  will  continue  to  run  against  that  person, 
though  he  becomes  imprisoned,  insane,  etc.  And.  though  he  dies  either  free  from  any 
disalMlity  or  under  a  disability,  leaving,  for  his  heir,  issue,  or  personal  representative,  a 

fierson  who  is  either  an  infant  under  coverture,  insane,  or  impnsoned,  or  though  he  dies 
□testate  and  no  letters  0/ adtninistration  are  taken,  the  five  years'  non-claim  will  con- 
tinue to  run.  I  Prest.  on  Conv.  141,  343.  See  further,  upon  the  entry  to  avoid  a  fine, 
Adams  on  ^ectment,  83  to  94.  i  Saund.  319,  n  ,  b.  1  Saund.  index,  tit  Fine;  and  t 
Preston  on  Conv,  too,  et  seq. 

A  fine  and  five  years'  non-claim  are  conclnuve  evidence  of  title  in  the  COgnizee  a^inst 
all  persons  not  under  legal  disability;  and  a  fine  alone  is  sufficient  to  support  an  action  of 
ejectment  against  a  person  who  has  entereil  during  the  five  years  without  title.  Jackson 
V.  Smith,  13  Johns.  416.  Roseboom  v.  Van  Vei-hten,  5  Demo  (N.  V.)  434  (1848).  Mar- 
tinsdale'a  I,essee  v.  Troop,  3  H.  &  McH,  (Hd. )  344,  359. 
816 
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And  if  within  that  time  they  neglect  to  claim,  or  (by  the  statute  4  Anne,  c. 
16)  if  they  do  not  bring  an  action  to  try  the  right  within  one  year  after 
making  such  claim,  and  prosecute  the  same  with  effect,  all  persons  whatso- 
ever are  barred  of  whatever  right  they  may  have,  by  fcirce  of  the  statute  of 
non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  necessary  that  the 
parties  should  have  some  interest  or  estate  in  the  Lands  to  be  affected  by  it. 
Else  it  were  possible  that  two  strangers,  by  a  mere  confederacy,  might  with- 
out any  risk  defraud  the  owners  Iq-  levying  fines  of  their  lands;  for  if  the 
atiempt  be  discovered,  they  can  be  no  sufferers,  but  must  only  remain  in  statu 
gvo,-{3^)  whereas  if  a  tenant  for  life  levies  a  fine,  it  is  an  absolute  forfeiture  of 
his  estate  to  the  remainderman  or  reversioner,(r)  if  claimed  in  proper  time. 
It  is  not  therefore  to  be  supposed  that  such  tenants  will  frequently  run  so  great 
a  hazard;  but  if  they  do,  and  the  claim  is  not  duly  made  within  five  years 
after  their  respective  terms  expire,(i)  the  estate  is  forever  barred  by  it.  Yet 
where  a  stranger,  whose  presumption  cannot  be  thus  punished,  offi- 
ciously interferes  in  an  estate  which  in  no  wise  belongs  to  him,  *his  [*357 
fine  is  of  no  effect,  and  may  at  any  time  be  set  aside  (unless  by  such 
as  are  parties  or  privies  thereunto)  (^)  by  pleading  tiiat  "  partes  finis  nihil 
Aadtteruni." (;in)  And,  even  if  a  tenant  for  years,  who  hath  only  a  chattel 
interest,  and  no  freehold  in  the  land,  levies  a  fine,  it  operates  nothing,  but  is 
liable  to  be  defeated  by  the  same  plea.  (»)  Wherefore  when  a  lessee  for  years 
is  disposed  to  levy  a  fine,  it  is  usual  for  him  to  make  a  feoffment  first,  to 
displace  the  estate  ol  the  reversioner,  (?>)  and  create  a  new  freehold  by 
disseisin.  (35)  And  thus  mudi  for  the  conveyance  or  assurance  by  fine: 
which  not  only,  like  other  conveyances,  binds  the  grantor  himself,  and  his 
heirs;  but  also  all  mankind,  whether  concerned  in  the  transfer  or  no,  if  they 
foil  to  put  in  their  claims  within  the  time  allotted  by  law.  (36) 


(■<)  6  Bep. 
jv)  Haidr. 
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(33)  [In  the  state  in  which  (tliinga  n 

(34)  L"  The  pMlies  to  the  fine  had  I . _,     . 

Conn.  90  (1834).     RoBcboom  v.  Van  Vechten,  5  Depio  (N.  V.)  414  { 1848). 

(3jS)  ^  B  person  coming  to  a  title  which  is  bound  b7  an  equitable  right  caoDot,  tnr 
levying  a  fine,  discharge  hia  estate  from  the  consequences  of  that  right  t  Sch.  &  Let. 
380.  In  the  case  of  Lord  Partsmonth  v.  Vincent,  (cited  in  Lord  Pomfret  v.  Lord  Windsw, 
1  Ves.  476,)  tenants  at  will  in  possession  under  a  letting  by  a  receiver  in  the  court  of 
chancery  were,  by  the  neglect  of  the  parties  in  the  cause,  sufleied  to  remain  in  possession 
ftir  a  great  number  of  years,  and  not  called  on  for  their  rent.  They  levied  fin^  and 
insisted  on  them  as  a  bar;  but  lord  Hardwicke  said,  "  No:  you  gained  possession  as 
tenants  under  the  receiver  of  the  couit:  you  gained  Qiat  possession  therefore  in  confi- 
dence, and  you  shall  not  b^  means  of  that  possession  defeat  the  title  of  the  peisons  for 
whom  you  bad  the  possession."  And  he  would  not  suffer  the  fine  and  non-claim  to  be 
a  bar.  I  Sch.  &  Lef.  380.  So  where  there  was  tenant  for  life,  femnioder  to  R.  P.  in  fee, 
and  tbe  tenant  for  life  leased  for  her  life,  and  died  in  1799,  and  lessee  continued  in  pos- 
session without  pa^ng  rent  till  his  death  in  i8t5.  when  hia  son  took  possession,  and  con- 
tinued without  paying  rent,  and  in  1817  levied  a  fine  with  proclamations,  it  was  held  that 
the  heir  of  R.  P.,  the  remainderman,  might  maintain  an  ejectment  against  the  son,  without 
an  actual  entiy  to  avoid  the  fine,  or  a  notice  to  determine  tbe  tenancy.  3  M.  &  S.  171. 
— CHrTTY. 

(36)  It  is  not  necessary  to  be  in  possession  of  the  freehold  in  order  to  levy  a  fine;  but 
tf  any  one  entitled  to  the  inheritance,  or  to  a.  remainder  in  tail,  levies  a  fine,  it  will  bar 
his  issue  and  all  heiis'who  derive  their  title  through  him.  Hob.  333.  A  fine  by  tenant 
in  tail  does  not  afiect  subseguent  remainders,  but  it  creates  a  base  or  qualified  fee,  deter- 
minable upon  the  failure  of  the  issue  of  the  person  to  whom  the  estate  was  granted  in 
tail;  upon  which  event  the  remaindetman  may  enter.  Mashell  v,  Clarke,  3  Lord  Raym. 
778,  Doe  IT.  Whitehead,  3  Burr.  704.  Doe  v.  Rivers,  7  T.  R,  376.  Doe  v.  Wichclo,  8  T. 
R.  311.  If  tenant  in  tall,  with  an  immediate  reversion  in  fee,  levies  a  fine,  the  base  fee 
merges  in  the  reversion,  and  he  thus  gains  a  fee  simple,  which  will  become  liable  to  all 
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IV.  The  fourth  species  of  assurance,  by  matter  of  record,  is 
reoivery.  Concerning  the  original  of  which  it  was  formerly  observed, (»■) 
that  common  recoveries  were  invented  by  the  ecclesiastics  to  elude  the  statutes 
of  mortmain;  and  afterwards  encouraged  by  the  finesse  of  the  courts  of  law 
in  1 2  Edw.  IV.  in  order  to  put  an  end  to  all  fettered  inheritances,  and  bar  not 
only  estates-tail,  but  also  all  remainders  and  reversions  expectant  thereon. 
I  am  now,  therefore,  only  to  consider,  first,  the  nature  of  a  common  recovery; 
and.  secondly,  its  force  and  effect^yj^ 

I.  And,  first,  the  nature  of  it;  or  what  a  common  recovery  is.  A  common 
recovery  is  so  far  like  a  fine,  that  it  is  a  suit  of  action,  either  actual  or  ficti- 
tious: and  in  it  the  lands  are  recovered  against  the  tenant  of  the  freehold; 
which  recovery,  being  e  supposed  adjudication  of  the  right,  binds  all  persons, 
and  vests  a  free  and  absolute  fee-simple  in  the  recoveror.  A  recovery  there- 
fore being  in  the  nature  of  an  action  at  law,  not  immediately  compromised 
like  a  fine,  but  carried  on  through  every  regular  stage  of  proceeding,  I  am 
greatly  apprehensive  that  its  form  and  method  will  not  be  easily  un- 
*358]  derstood  by  the  student  who  is  not  yet  acquainted  *with  the  course 
of  judicial  proceedings;  which  cannot  be  thoroughly  explained  till 
treated  of  at  large  in  the  third  book  of  these  commentaries.  However,  I  shall 
endeavor  to  state  its  nature  and  progress,  as  clearly  and  concisdy  as  I  can; 
avoiding,  as  far  as  possible,  all  technical  terms  and  phrases  not  hitherto 
interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards(:r)  to  be  tenant  of  the 
freehold,  and  desirous  to  suffer  a  common  recovery,  in  order  to  bar  all  entails, 
remainders,  and  reversions,  and  to  convey  the  same  in  fee-simple  to  Francis 
Golding.  To  efiect  this,  Golding  is  to  bring  an  action  against  him  for  the 
lands;  and  he  accordingly  sues  out  a  writ,  called  a.pracipe  quod  reddai,(2S) 
t>ecaU5e  those  were  its  initial  or  most  operative  words  when  the  law  proceed- 
ings were  in  Latin.  In  this  writ  the  demandant  Golding  alleges  that  the 
defendant  Edwards  (here  called  the  tenant)  has  no  legal  title  to  the  land;  but 
that  be  came  into  possession  of  it  after  one  Hugh  Hunt  had  turned  the 
demandant  out  of  it.  (_>■)  The  subsequent  proceedings  are  made  up  into  a 
recorder  recovery-roll,  (z)  in  which  the  writ  and  complaint  of  the  demandant 
are  first  recited:  whereupon  the  tenant  appears,  and  calls  upon  one  Jacob 
Morland,  who  is  supposed,  at  the  original  purchase,  to  have  warrant^  the 
title  to  the  tenant,  and  thereupon  he  prays,  that  the  said  Jacob  Morland  may 
be  called  in  to  defend  the  title  which  he  so  warranted.  This  is  called  the 
voucher,  vocatio,  or  calling  of  Jacob  Morland  to  warranty;  and  Morland  is 
called  the  vouchee.  Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is 
impleaded,  and  defends  the  title.  Whereupon  Golding  the  demandant  desires 
leave  of  the  court  to  imparl,  or  confer  with  the  vouchee  in  private:  which  is 
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the  encumbrances  of  the  ancestore,  from  whom  the  estate  tail  descended,  as  jndfcments, 
recognizances,  and  such  leases  as  are  void  in  respect  to  the  issue  in  tail.  5  T.  R,  io8l 
I  Cm.  174.  It  also  lets  in  encumbrances  created  by  himself,  which  were  defeasible  bv 
issue  in  tail;  and  after  recovery  they  will  follow  the  lands  in  the  haD<k  of  a  bona  fide 
purchaser.     Pig.  lao.    a  Cm.  387,— <;hristian. 

A  person  bolaing  land  by  deforcement  cannot  by  levying  a  fine  afiect  a  stranger  to  it 
Lion  V.  Burtris,  30  Johns.  483. 

(37)Pingreyou  Real  Property,  vol.  1,  p.  3'5  fiSgs)-  Sheppard's  Touchstone,  I  Preston, 
,17  (1810I,  Common  recoveries  are  now  abolished  in  England  by  statute  3  and  4  Will 
IV.  c.  74.  Goodeve's  Modem  Law  of  Real  Property,  Elpbinstone  &  Clark,  chap.  3,  p. 
65  (1891).     They  never  obtained  in  this  country. 

(38)  [Command  him  to  restore  ] 
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(as  usual)  allowed  him.  And  soon  afterwards  the  demandant  Golding 
returns  to  court,  but  Morland  the  vouchee  disappears,  or  makes  default. 
Whereupon  judgment  is  given  for  the  demandant,  Golding,  now  called  the 
recoveror,  to  recover  the  lands  in  question  against  the  tenant,  Ed- 
wards, who  is  now  the  recoveree;  *and  Edwards  has  judgment  to  P359 
recover  of  Jacob  Morland  lands  of  equal  value,  in  recompense  for  the 
lands  so  warranted  by  him,  and  now  lost  by  his  default ;  which  is  agreeable  to 
the  doctrine  of  warranty  mentioned  in  the  preceding  chapter. (a)  This 
is  called  the  recompense,  or  recovery  in  valtie.  But  Jacob  Morland  having  no 
lands  of  his  own,  being  usually  the  crier  of  the  court,  (who,  from  being  fre- 
quently thus  vouched,  is  called  the  common  vouchee,)  it  is  plain  that  Edwards 
has  only  a  nominal  recompense  for  the  land  so  recovered  against  him  by 
Golding;  which  lands  are  now  absolutely  vested  in  the  said  recoveror  by 
judgment  of  law,  and  seisin  thereof  is  delivered  by  the  sheriff  of  the  coimty. 
So  that  this  collusive  recovery  operates  merely  in  the  nature  of  a  conveyance 
in  fee-simple,  from  Edwards  the  tenant  in  tail,  to  Golding  the  purchaser. 

The  recovery,  here  described,  is  with  a  single  voucher  only ;  Snt  sometimes 
it  is  with  double,  treble,  or  further  voucher,  as  the  exigency  of  the  case  may 
require.  And  indeed  it  is  now  usual  always  to  have  a  recovery  with  double 
voucher  at  the  least:  by  first  conveying  an  estate  of  freehold  to  any  indifferent 
person,  against  whom  the  pr(gcipe{^%)  is  brought;  and  then  he  vouches  the 
tenant  in  tail,  who  vouches  over  the  common  vouchee,  {b)  For,  if  a  recovery 
be  had  immediately  against  tenant  in  tail,  it  bars  only  such  estate  in  the 
premises  of  which  he  is  then  actually  seised;  whereas  if  the  recovery  be  had 
against  another  person,  and  the  tenant  in  tail  be  vouched,  it  bars  every  latent 
right  and  interest  which  he  may  have  in  the  lands  recovered,  (f)  If  Edwards 
therefore  be  tenant  of  the  freehold  in  possession,  and  John  Barker  be  tenant 
in  tail  in  remainder,  here  Edwards  doth  first  vouch  Barker,  and  then  Bartcer 
vouches  Jacob  Morland  the  common  vouchee;  who  is  always  the  last  person 
vouched,  and  always  makes  default:  whereby  the  demandant  Golding  re- 
covers the  land  against  the  tenant  Edwards,  and  Edwards  recovers  a  recom- 
ficnse  of  equal  value  against  Barker  the  first  vouchee;  who  recovers  the  like 
agauist  Morland  the  common  vouchee,  against  whom  such  ideal  recovery  in 
value  is  always  ultimately  awarded.  (39) 

iS 
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e  upon  the  distinction  between  single  and  double 
voucher:  - 

"In  the  case  of  a  recovery  with  ungle  voucher,  supposing  the  priecipe  [CannaanA'i 
upon  which  the  recovery  is  grounded  to  be  brought  immediately  against  the  tenaut  in 
tul  himself,  who  appears  and  vouches  over  the  common  vouchee  to  warranty,  it  is  then 
the  estate-tail  of  which  he  is  actually  seised  at  the  time  which  is  defeated;  and,  conse- 
quently, remaiuders  and  reversions,  together  with  all  latent  droits  [Rights]  and  interests, 
are  not  barred.  Secondly,  if  the  tenant  in  tail  levies  a  fine — as  he  usually  does— pre- 
paratory to  the  recovery,  now,  the  estate-tait  being  thus  divested  by  the  operation  of  the 
fine,  the  recovery  which  is  had  thereon  is  no  longer  of  the  old  fee-tail,  but  of  the  new 
fee-simple  which  has  been  extracted  out  of  it.  In  this  case,  however,  as  well  as  in  the 
former,  a  sufficient  recovery  cannot  be  had  with  single  voucher,  but  cnly  with  double 
voucher  at  least,  though  not  exactly  for  the  same  reason ;  for  in  the  former  case,  in  which 
the  recoveree  or  tenant  to  the  pracipe  [Writ  of  entry]  was  actually  seised  at  the  time 
of  an  estate-tail,  the  recovery  was  necessarily  of  that  estate  and  nothing  more;  but 
in  the  latter  case,  in  which  the  estate-tail  was  previously  divested  or  discontinued 
by  the  fine  and  turned  to  a  droit  [Right]  the  recoveree  or  tenant  to  ^e  preecipe 
[Writ  of  entry]  had  a  fee-simple,  the  recovery  of  which  is  good  against  him  by  way 
of  estoppel,  (Co.  Litt  352,  a.,)  but  u|K>n  his  death  maybe  avoided  by  the  issue  by  defeat- 
ing the  discontinuance  under  which  it  was  created.  As,  for  example,  when  the  tenant 
in  tail  levies  a  fine,  it  optrrates  in  the  first  instance  as  a  discontinuance.    Suppose  then, 
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♦360]  *This  supposed  recompense  in  value  is  the  reason  why  the  issue  in 
tail  is  held  to  be  barred  by  a  common  recovery.  For  if  the  recoveree 
should  obtaio  a  recompense  in  lands  from  the  common  vouchee,  (which  there 
is  a  possibility  in  contemplation  of  law,  though  a  very  improbable  one,  of  his 
doing, )  these  lands  would  supply  the  place  of  those  so  recovered  from  him  by 
collusion,  and  would  descend  to  the  issue  in  tail,  {d )  (40)  This  reason  will  also 
hold  with  equal  force,  as  to  mcsi  remaindermen  and  reversioners;  to  whom 
the  possibility  will  remain  and  revert,  as  a  full  recompense  for  the  reality, 
which  they  were  otherwise  entitled  to:  but  it  will  not  always  hold:  and  there- 
fore, as  Figotsays,(<')  the  judges  have  been  even  ajA(tf(4i)  in  inventing  other 
reasons  to  maintain  the  authority  of  recoveries.  And,  in  particular,  it  hath 
been  said,  that,  though  the  estate-tail  is  gone  from  the  recoveree,  yet  it  is  not 
destroyed,  but  only  transferred:  and  still  subsists,  and  will  ever  condnne  to 
subsist,  (by  construction  of  law,)  in  the  recoveror,  his  heirs  and  assigns:  and, 
as  the  estate-tail  so  continues  to  subdst  forever,  the  remainders  or  reversions 
expectant  on  the  determination  of  such  an  estate-tail  can  never  take 
place.  (4a) 

To  such  awkward  shifts,  such  subtle  refinements,  and  such  strange  reason- 
ing,  were  our  ancestors  obliged  to  have  recourse,  in  order  to  get  the  better  of 
that  stubborn  statute  lArt^/j.  (43)  The  design  for  which  these  contrivances 
were  set  on  foot  was  certainly  laudable ;  the  unriveting  the  fetters  of  estates-tail, 
which  were  attended  with  a  legion  of  mischiefs  to  the  commonwealth:  but, 
while  we  applaud  the  end,  we  cannot  admire  the  means.  Our  modem  courts 
of  justice  have  indeed  adopted  a  more  manly  way  of  treating  the  subject;  by 
considering  common  recoveries  in  no  other  light  than  as  the  formal  mode  ^ 
conveyance,  by  which  tenant  is  tail  is  enabled  to  aliene  his  lands.  (44)  But, 
^nce  the  ill  consequences  of  fettered  inheritances  are  now  generally 
♦361]  seen  *and  allowed,  and  of  course  the  utility  and  expedience  of  set- 
ting them  at  liberty  are  apparent;  it  hath  often  been  wished,  that  the 
process  of  this  conveyance  was  shortened,  and  rendered  less  subject  to 
niceties,  by  either  totally  repealing  the  statute  de  donis;  which,  perhaps,  by 
reviving  the  old  doctrine  of  conditional  fees,  might   give  birth  to  many 
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the  estate  created  aader  the  discontinuance  to  be  immediatelj  reconvened  to  the  tenant 
in  tail  himself,  who  thereupon  suffers  a  recovery.  Now,  it  is  clear  that  this  recover;  is 
not  of  the  estate-tail,  but  oTthe  estate  created  under  the  discontin nance.  By  the  same 
rule,  then,  if  the  heir  in  tail  defeats  the  diacoatinimnce,  (which  he  may  well  do  by  action, 
thooffh  not  by  entry,)  the  discontinuance  being  defeated,  the  tortious  fee-simple  which 
the  £acontinuance  gave  rise  to  is  necessarily  deteimined,  and  consequently  the  recovery 
avoided.  Co.  Litt.  389.  a.  But  when  the  tenant  in  tail  is  brought  in  as  vouchee  to  the 
warratity,  as  in  the  case  of  a  recovery  with  double  voucher,  the  heir  is  then  barred  by 
warranty,  and  so  are  all  tbey  in  remainder  or  reversion.  For  the  law  always  sappoeea, 
upon  a  principle  of  equity,  that  the  first  vouchee  recovers  other  lands  of  eqn^  value 
•gainst  the  second  vouchee,  vhxc^  AKacenA  in  the  same  a>urse  o/inkerilance  aa\hKt^iabt 
passed  by  the  recovery  would  have  descended.  Upon  this  presumption  of  law,  which  ia 
uniformly  admitted  in  order  to  give  effect  to  common  recoveries,  the  warranty  of  the 
ancestor  not  only  binds  the  heir  and  bars  every  latent  right  and  interest  he  may  have  In 
the  lands  recovered,  but  also  defeats,  at  the  same  time,  the  remainders  over.  But  where 
the  ancestor  has  entered  into  no  such  warranty  (with  double  voucher!  there  is  evidentlT 
no  bar  to  the  heir  so  as  to  preclude  him  from  his  latent  droit  [Rieht]  iu  tail,  which  ia 
lAove  the  recovery.  And  so.  in  all  cases  where  there  are  several  and  distinct  estates 
pawed  by  the  recovery,  it  is  necessary  that  the  parties  should  be  all  severally  vouched  ti 
warranty  in  order  to  insnre  a  good  title."     Ritso,  Introd.  ao?.-  " 

(40)  Williams  on  Real  Proplcrty,  6  ed.  (1886I  46*. 

(4t)  [CunningJ 

(4a)  Boone's  The  Law  of  Real  Property,  (1883)  t  30.  P-  SO- 

(43)  [Of  gif  U ;  the  first  words  of  the  sUtute.  ] 

'■l)i,yle  t     "'  ■      •         "  .   ^    _      . 
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litigations:  or  by  vesting  in  every  tenant  in  tail  of  fall  age  the  same  absolute 
fee-simple  at  once,  which  now  he  may  obtain  whenever  he  pleases,  by  the 
collusive  fiction  of  a  common  recovery;  though  this  might  possibly  bear  bard 
upon  those  iu  remainder  or  reversion,  by  abridging  the  chances  they  would 
otherwise  frequently  have,  as  no  recovery  can  be  suffered  in  the  intervals 
between  term  and  term,  which  sometimes  continue  for  near  five  months 
together:  or  lastly,  by  empowering  the  tenant  in  tail  to  bar  the  estate-tail  by 
a  solemn  deed,  to  be  made  in  term-time,  and  enrolled  in  some  court  of  record: 
which  is  liable  to  neither  of  the  other  objections,  and  is  warranted  not  only 
by  the  usage  of  our  American  colonies,  and  the  decisions  of  our  own  courts 
of  justice,  which  allow  a  tenant  in  tail  (without  fine  or  recovery)  to  appoint 
his  estate  to  any  charitable  \ise,{/)  but  also  by  the  precedent  of  the  statuteC^) 
21  Jac.  I.  c.  19,  which,  in  case  of  the  bankrupt  tenant  in  tail,  empowers  his 
commissioners  to  sell  the  estate  at  any  time,  by  deed  indented  and  enrolled. 
And  if,  in  so  national  a  concern,  the  emoluments  of  the  officers  concerned  in 
passing  recoveries  are  thought  to  be  worthy  attention,  those  might  be  pro- 
vided for  in  the  fees  to  be  paid  upon  each  enrollment. 

2.  The  /ortx  and  e^€c(  of  common  recoveries  may  appear,  fix>m  what  has 
been  said,  to  be  an  absolute  bar  not  only  of  all  estates-tail,  but  of  remainders 
and  reversions  expectant  on  the  determination  of  such  estates.  So  that  a 
tenant  in  tail  may,  by  this  method  of  assurance,  convey  the  lands  held  in  tail 
to  the  recoveror,  his  heirs  and  assigns,  absolutely  free  and  discharged  of  all 
conditions  and  limitations  in  tail,  and  of  all  remainders  and  reversions.  But 
by  statute  34  &  35  Hen.  VIII.  c,  20,  no  recovery  had  against  tenant  in  tail, 
of  the  king's  gift,  whereof  the  remainder  or  reversion  is  in  the  king,  shall 
bar  such  estate-tail,  or  the  remainder  or  reversion  of  the  crown.  And 
by  the  statute  11  Hen.  VII.  c.  20,  no  *woman,  after  her  husband's  [*36;j 
death,  shall  suffer  a  recovery  of  lands  settled  on  her  by  her  husband, 
or  settled  on  her  husband  and  her  by  any  of  his  ancestors.  (43)  And  by 
statute  14  Eliz.  c.  8,  no  tenant  for  life,  of  any  sort,  can  suffer  a  recovery,  so  ai 
to  bind  them  in  remainder  or  reversion.  For  which  reason,  if  there  be  tenant 
for  life,  with  remainder  in  tail,  and  other  remainders  over,  and  the  tenant  for 
life  is  desirous  to  suffer  a  valid  recovery;  either  he,  or  the  tenant  to  the 
fir^d/>e{44)  by  him  made,  must  umcA  the  remainderman  in  tail,  otherwise  the 
recovery  is  void;  but  if  he  does  vouch  such  remainderman,  and  he  appears  and 
vouches  the  common  vouchee,  it  is  then  good;  for  if  a  man  be  vouched  and  ap- 
pears, and  suffers  the  recovery  to  be  had  against  the  tenant  to  the  pracipe,  it  is 
as  effectual  to  bar  the  estate-tail  as  if  he  himself  were  the  recoveree.(A)(45) 

In  all  recoveries  it  is  necessary  that  the  recoveree,  or  tenant  to  the/r^^jfe, 
as  he  is  usually  called,  be  actually  seised  of  the  freehold,  else  the  recovery  is 

(/}  Bee  page  SIS.  (A)  Balk.  &TL 


deed  enrolled.     Cro.  Jac.  474-     Cruise  on  Recov.  l6o.— Chitty. 

(U)  [Writ  of  entry.] 

(45)  If  a  tenant  in  tail,  to  whom  the  estate  has  descended  ex  Parte  tnalemd  [On  the 
mother's  side],  suffer  a  recovery,  and  declare  the  uses  to  himself  in  fee,  the  estate  will 
desceud  to  an  heir  on  the  part  of  the  mother,  even  if  he  had  the  reversion  in  fee  from 
his  father,  and  vice  vefsa  [Conversely];  hut  if  he  took  the  estate-tail  by  purchase,  the 
new  fee  will  descend  to  the  heirs  general.  5  T.  R.  104,  If,  then,  a  person  who  has  inher- 
ited an  estate-tail  from  his  mother  wish  to  cut  off  the  entail  and  to  make  the  estate  de- 
scendible to  his  heirs  on  the  part  of  the  father,  after  the  recovery  he  ought  to  make  a 
common  conveyance  to  trustees,  and  to  have  the  estate  reconveyed  back  by  them,  by 
which  means  he  will  take  the  estate  by  purchase,  which  will  descend  to  his  heirs  general. 
— Christian. 
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void.(t)(45)  For  all  actions,  to  recover  the  seisin  of  lands,  must  be  brongbt 
against  the  actual  tenant  of  the  freehold,  else  the  suit  will  lose  its  effect;  since 
the  freehold  cannot  be  recovered  of  him  who  has  it  not.  And  though  these 
recoveries  are  in  themselves  fabulous  and  fictitious,  yet  it  is  necessary  that 
there  h^  actor esfabula,  (46)  properly  qualified.  But  the  nicety  thought  by  some 
modem  practitioners  to  be  requisite  in  conveying  the  legal  freehold,  in  order 
to  make  a  good  tenant  to  the  pracipe,  is  removed  by  the  provisions  of  the 
statute  14  Geo.  II.  c.  20,  which  enacts,  with  a  retrospect  and  conformity  to 
the  ancient  rule  of  law,  (y)  that,  though  the  legal  freehold  be  vested  in  lessees, 
yet  those  who  are  entitled  to  the  next  freehold  estate  in  remainder  or  rever- 
sion may  make  a  good  tenant  to  the  precipe; — that  though  the  deed  or  fine 
which  creates  such  tenant  be  subsequent  to  the  judgment  of  recovery,  yet,  if 
it  be  in  the  same  terra,  the  recovery  shall  be  valid  in  law; — and  that,  thongh 
the  recovery  itself  do  not  appear  to  be  entered,  or  be  not  regularly  entered, 

on  record,  yet  the  deed  to  make  a  tenant  to  the  pracipe  and  declare 
♦363]     the  uses  of  the  recovery  shall,  *after  a  possesion  of  twenty  years, 

be  sufficient  evidence,  on  behalf  of  a  purchaser  for  valuable  consider- 
ation, that  such  recovery  was  duly  suffered.  And  this  may  suffice  to  give 
the  student  a  general  idea  of  common  recoveries,  the  last  species  of  assurance 
by  matter  of  record. 

Before  I  conclude  this  head,  I  must  add  a  word  concerning  deeds  to  lead, 
or  to  declare,  the  ttses  of  fines,  and  of  recoveries.  For  if  they  be  levied 
or  suffered  without  any  good  consideration,  and  without  any  uses  dedared, 
they,  like  other  conveyances,  enure  only  to  the  use  of  him  who  levies  or 
suffers  them.  (A)  (47)  And  if  a  consideration  appears,  yet  as  the  most  usual 
fine,  sura^Hizattcede  droit  come  ceo,  etc. ,  (48)  conveys  an  absolute  estate,  without 
any  limitations,  to  the  cognizee;  and  as  common  recoveries  do  the  same  to 
the  recoveror;  these  assurances  could*not  be  made  to  answer  the  purpose  of 
family  settlements,  (wherein  a  variety  of  uses  and  designations  is  very  often 
expedient,)  unless  their  force  and  effect  were  subjected  to  the  direction  of 
other  more  complicated  deeds,  wherein  particular  uses  can  be  more  particu- 
larly expressed.  The  fine  or  recovery  itself,  like  a  power  once  gained  in 
mechanics,  may  be  applied  and  directed  to  give  efficacy  to  an  infinite  variety 
of  movements  in  the  vast  and  intricate  machine  of  a  voluminous  family  srt- 
tlement.  And  if  these  deeds  are  made  previous  to  the  fine  or  recovery,  they 
are  called  deeds  to /;ai/ the  uses;  if  subsequeut,  deeds  to  i^^c/a/v  them.  AsJf 
A.,  tenant  in  tail,  with  reversion  to  himself  in  fee,  would  settle  his  estate  on 
B.  for  life,  remaindef  to  C.  in  tail,  rfemainder  to  D,  in  fee;  that  is  what  by 
law  he  has  no  power  of  doing  effectually  while  his  own  estate-tail  is  in  beinc. 
He  therefore  usually,  after  making  the  settlement  proposed,  covenants  to 
levy  a  fine  (or,  if  there  be  any  intermediate  remainders,  to  suffer  a  recovery) 
to  E. ,  and  directs  that  the  same  shall  enure  to  the  uses  in  such  settlement 
mentioned.  This  is  now  a  deed  to  lead  the  uses  of  the  fine  or  recovery,  and 
the  fine  when  levied,  or  recovery  when  suffered,  shall  enure  to  the  uses  so 
specified,  and  no  other.     For  though  E.,  the  cognizee  or  recoveror,  hath  a 

fee-simple  vested  in  himself  by  the  fine  or  recovery;  yet,  by  the  oper- 
*364]     ation  of  this  deed,  he  *becomes  a  mere  instrument  or  conduit-pipe, 

seised  only  to  tie  use  of  B.,  C.,and  D.  in  successive  order:  which  use 

(«  p 


(t)  Drer,  U. 


(45)Goodeve'aMod.LawofRealProp.  c.  III.  p.  68.    Elph.  &  CI.  (jed.  1891). 

(46)  [Actors  of  the  fab1«.] 

(47)  Williams  on  Real  Prop.  p.  ^46  (6  ed.  1S86).     Dudley  v.  Summera,  $  Tyng,  341, 
4S1,  Mass.  (1809). 

(48)  See  page  812  ante. 
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is  executed  immediately,  by  force  of  the  statute  of  uses.  (/)  Or,  if  a  fine  or 
recovery  be  had  without  any  previous  settlement,  and  a  deed  be  afterwards 
made  between  the  parties,  declaring  the  uses  to  which  the  same  shall  be  ap- 
plied, this  will  be  equally  good  as  if  it  had  been  expressly  levied  or  suffered 
in  consequence  of  a  deed  directing  its  operation  to  those  particular  uses.  For 
by  statute  4  &  5  Anne,  c.  16,  indentures  to  declare  the  uses  of  fines  and  re- 
coveries, made  after  the  fines  and  recoveries  had  and  suffered,  shall  be  good 
and  effectual  in  law,  and  the  flue  and  recovery  shall  enure  to  such  uses,  and 
be  esteemed  to  be  only  in  trust,  notwithstanding  any  doubts  that  had  arisen 
on  the  statute  of  frauds  29  Car.  II.  c.  3  to  the  contrary.  (49) 


(I)  This  dnelrine  miT  peitun  be  mora  elearli 

"'■——-■  ' iple.    fn  the  de«d  or  mrriw 

,.  ._ Appendix,  N°  11.  I  ^  we  mk< 

le  Unds  to  tuve  beeii  orlslnKn)'  kUIhI  oi 


e  Appendix,  N^  '\\. 

ndC« 
:r  JDti 

Tntend^'u"-" _       

exprened.— viz..  to  Abnhun  >Dd  CKilla  Barker 
till  tbe 'munan  o[  Jobn  Barker  wltb  KMhertoe 
Edwufb,  aod  then  to  John  Buker  Air  Ille  :  t«niBlii- 
der  t«  tninees  to  pranrre  the  oontlngeut  nmalu- 
den :  venwlnder  to  bli  wtf«  Katberlne  tor  lite.  Ita 
hur  Inintnie;  lemainder  In  otber  truMeoi.  for  a 
e  bundred  reus ;  renuliuler  to  the  flnt 
■naiof  the  DMrrlue  la  tall:  rama]~-*~ 

jbten  tn  t«tt;  lemunder  to  John  Bi 

i ;  Kmulodet  to  OwiUa  Barker  In  fee.    1 


(49)Sharp  v.  ThompBon,  t  Wb.  (Pa.)  153  (1836).  Fines  and  tecoTcries  continned, 
however,  to  flonriah  in  aoabated  exuberance  till  the  reign  of  William  IV.,  when  a  strong; 
impulse  in  faTor  of  law-reform  was  communicated  to  the  leKislatnre.  Among  the  tnany 
acta  passed  at  the  commencement  of  that  reixn  having  this  object  in  view,  none  has  been 
fonnd  more  successful  in  operation,  or  has  obtained  greater  credit  as  a  triumph  of  I^sla- 
tive  skill,  than  the  Fines  and  Recoveries  Act,  (j  &  4  W.  IV.  c.  74,)  of  whicu  I  shall  now 
proceed  to  give  an  account. 

The  first  enactment  is  that  after  the  31st  of  December,  1833,  no  fine  shall  be  levied  or 
recovery  suffered  except  when  the  preliminary  proceedings  necessary  for  these  pniposes 
had  been  before  that  d^  actually  commenced.  The  statute  next  provides  for  the  fulfil- 
ment of  covenants  enteivd  into  previous  to  the  day  specified  for  the  levying  of  fines  and 
•uffiering  recoveries,  and  by  a  legislative  fiat  heals  all  eTTora  and  defects  in  those  alrexdy 
completed,  thus  drying  up  at  once  a  prolific  BOurce'\if  doubts  and  difficulties  which 
formerly  encumbered  tne  titles  of  estates.  It  also  dejflares  that  all  warranties  of  laiM>  ■ 
made  by  tenants  in  tailrafter  December  31st,  1833,  shaH  be  absolutely  void  against  He 
issue  in  tail  and  those  iu  remainder.  ' 

The  ground  being  thus,  as  it  were,  cleared,  a  general  enabling  clause  follows,  enactii^ 
that  af&r  the  31st  December,  1833,  (the  day  named  for  the  cessation  of  fines  and  recover- 
IM.)  every  actual  tenant  in  tail,  whether  in  possession,  remainder,  contingency,  or  other- 
wise, shall  have  fiill  power  to  dispose  of^  the  lands  entailed  either  for  a  fee-simple 
absolute,  or  any  less  estate,  aa  against  all  persons  claiming  either  under  the  entail  or  in 
remainder  or  reversion,  inclnding  the  crown,  saving  the  rights  of  all  persons  having 
estates  prior  to  the  estate.tail  so  dispceed  of,  and  all  others  except  those  against  whom 
the  disposition  is  by  the  act  authorized  to  be  made.  A  similar  power  of  disposition,  aa 
against  remaindermen  or  reversioners,  is  given  to  the  tenant  in  tail,  whose  estate  has  been 
converted  into  a  base  fee,  so  as  to  enlarge  such  base  fee  into  a  fee^simple  absolute. 

Thus  is  the  tenant  in  tail,  whether  actual  or  one  whose  estate  has  been  converted  into 
a  base  fee,  placed  in  niost  respects  on  a  par  with  the  tenant  in  fee-simple,  as  far  as  difr 

C'ng  power  is  concerned.  But  his  power,  as  we  shall  now  sec,  is  attended  with  certain 
tations.  For  where  there  is  in  existence  any  estate  for  years  determinable  on  the 
dropping  of  a  life  or  lives,  or  any  greater  estate  (not  being  an  estate  for  years)  prior  to 
the  estate-tail,  and  created  by  the  same  settlement  as  created  the  entail,  the  consent  of 
the  owner  of  such  prior  estate,  or  the  first  of  such  owners,  if  more  than  one,  is  made 
necessary  to  enable  the  tenant  in  tail  (unless  he  be  entitled  to  the  immediate  reversion 
expectant  upon  bis  own  estate-tail)  to  maSte  a  complete  disposition  of  the  fee.  Without 
such  consent  he  can  but  bar  his  own  estate-tail,  converting  it  into  a  base  fee,  and  cannot 
bar  those  in  remainder.  The  person  whose  consent  is  thus  made  requisite  is  called  by 
the  act  the  protector  of  the  settlement;  and  he  is  endowed  with  the  most  absolute  di»- 
cielion  as  to  giving  or  refusing  his  consent.  He  is  not  bound  by  any  agreement  which 
he  may  have  entered  into  to  withhold  his  consent,  nor  is  his  office  to  be  treated  as  k 
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CHAPTER  XXII. 

OP  ALIENATION  BV  SPECIAI.  CUSTOM. 

We  are  next  to  consider  assurances  by  special  custom,  obtaiuing  only  in 
particular  places,  and  relative  only  to  a  particular  species  of  real  property. 
This  therefore  is  a  very  narrow  title;  being  confined  to  copyhold  lands,  and 
such  customary  estates  as  are  holden  in  ancient  demesne,  or  in  manors  of  a 
similar  nature;  which,  being  of  a  very  peculiar  kind,  and  originally  no  more 

trust;  so  that  no  court  of  equity  can  control  or  interfere  with  him,  whether  to  restrun  or 
compel  his  consent  Under  the  old  system  of  recoveriea,  a  check  simiUr  to  thai  which 
is  now  secured  by  the  office  of  protector  arose  from  the  necessity  of  obtaining  the  cod- 
currence  of  the  person  entitlea  to  the  immediate  freehold  prior  to  the  estate-tail,  in 
order  to  make  a  tenant  to  the  pnzcipe  or  writ  of  entry;  this  was  found  to  operate  in 
restraint  of  impnident  ahenation,  and  to  favor  the  retention  of  estates  in  one  family 
through  a  succession  of  generations.  The  new  plan  has  this  advantage  over  the  old. 
The  owner  of  the  prior  estate  is  now  only  a  consenting,  not  a  conveying  party;  he  may 
therefore  concur  in  barring  the  estate  withoui  affecting  the  powers  or  interests  incident 
to  his  own  estate,  and  without  letting  in  the  encumbrances  m  the  remaindennan,  whidi 
in  some  cases  was  a  consequence  of  the  old  system. 

Having  imparted  a  general  disposing  power,  under  snch  conditions  as  we  have  seen, 
to  the  tenant  in  tail,  the  statute  nert  enacts  that  the  disposition  shall  be  effected  by  some 
one  of  the  assurances  (not  tieing  a  will)  by  which  the  same  disposition  might  have  been 
made  if  the  tenant  in  tail  had  been  tenant  in  fee-simple.  But  such  disposition  (except 
the  land  be  of  copyhold  tenure)  must  be  made  or  evidenced  by  deed;  and  no  disposition 
resting  merely  in  contract,  notwithstanding  it  be  evidenced  by  deed,  shall  be  good  under 
the  act,  either  at  law  or  in  equity.  In  this  respect,  therefore,  as  under  the  old  law,  the 
heir  in  tail  and  remainderman  are  more  favored  than  the  heir-at-law  of  tenant  in  fee-sim- 
ple, whom  the  ancestor's  contract  binds,  and  whom  he  may  bar  by  his  will. 

No  assurance  will  have  any  operation  under  the  act  ^except  a  lease  at  rack-rent  for  less 
than  twenty-one  years)  unless  enrolled  in  chancery  within  six  calendar  months  after  its 
execution.  The  consent  of  the  protector  may  be  given  t^  the  same  deed,  or  by  a  sepa- 
rate deed,  provided  it  I*e  executed  on  or  before  the  day  when  the  disentailing  deed  is  exe- 
cuted; and  the  separate  consenting  deed  must  be  likewise  enrolled  at  or  before  the  .time 
when  the  other  deed  iaienrolled.  A  tenant  in  tail  of  lands  held  by  copy  of  court-roll,  if 
his  estate  be  a  legal  oift,  and  not  merely  an  estate  in  equity,  must  dispose  of  his  lands  by 
surrender  in  the  usual  Vay.  If,  however,  his  estate  be  but  an  equitable  one,  he  may  dis- 
pose of  it  either  by  surrender  or  by  deed;  and,  if  by  deed,  such  deed  must  be  entered  on 
the  court-rolls,  as  must  also  the  deed  by  which  the  protector  (if  there  be  one)  consents  to 
the  disposition.  But  if  the  disposition  tie  made  by  surrender,  the  protector  may  give  bis 
consent  to  the  person  taking  the  surrender.  The  statute  further  enables  the  commission- 
ers of  bankruptcy  to  dispo,qe  by  deed  of  the  lands  of  a  bankrupt  tenant  in  tail  to  oa  large 
an  extent  as  the  bankrupt  himself  jnight  have  done. 

One  of  the  purposes  to  which  fines  were  formerly  applied  was  to  pass  the  estates  and 
interests  of  married  women,  which  could  not,  on  account  of  the  incapacity  arising  from 
coverture,  have  been  otherwise  effectually  bound.  The  act,  therefore,  provides  that  it 
shall  be  lawful  for  every  married  woman  {in  every  case  except  Uiat  of  being  tenant  in 
tail,  which  is  otherwise  provided  for  by  the  act.  as  we  have  already  seen)  by  deed  to  dis- 
pose of  lands  of  any  tenure,  and  money  subject  to  be  invested  in  the  purchase  of  lands, 
and  to  dispose  of,  release,  surrender,  or  extinguish  any  estate  which  she  alone,  or  she 
and  her  husband  in  her  right,  may  have  in  any  such  lands  or  money,  and  to  release  and 
extinguish  any  power  which  she  may  have  over  such  lands  or  money,  as  effectually  as 
though  she  were  a  feme  %oh  [Unmarried  woman].  But  her  lyisband  must  concur  in 
the  deed,  which  must  also  be  produced  and  acknowledged  by  her  before  a  judge  of  one 
of  the  superior  courts  of  Westminster,  or  a  county<ourt  judge,  ( 19  &  lo  Vie±.  C.  '-"  " 


r  before  one  of  the  commissioners  appointed  by  the  lord  chief-justice  of  the  Com- 
mon Pleas  for  the  purpose  of  taking  such  acknowledgments.  On  this  occasion  she  is 
examined,  apart  from  her  husband,  as  to  her  knowledge  of  the  deed,  and  whether  she 
voluntarily  and  freely  consents  to  it, — a  ceremony  which,  as  we  have  previously  seen, 
was  used  when  a  married  woman  was  cognizor  in  a  fine.  If  the  disposition  intended  to 
be  made  be  of  lands  of  copyhold  tenure  to  which  the  married  woman  is  entitled  for  sn 
estate  at  law,  it  must  be  done  by  way  of  surrender  into  the  hands  of  the  lord;  an  equi- 
table estate  in  copyhold  may  be  disposed  of  in  the  same  way,  or  by  deed.  Whenever  it 
is  done  by  surrender,  the  married  woman  is  to  be  separately  examined,  by  the  penoo 
taking  the  surrender,  as  to  the  voluntary  nature  of  the  act 
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than  tenancies  ib  pure  or  privileged  villenage,  -were  never  alienable  by  deed; 
for,  as  that  might  tend  to  defeat  the  lord  of  his  seigniory,  it  i.s  therefore  a 
forfeiture  of  a  copyhold,  (a)  Nor  are  they  transferable  by  matter  of  record, 
even  in  the  king's  courts,  but  only  in  the  court-baron  of  the  lord.  ( i )  The 
method  c^  doing  this  is  generally  by  surrender;  though  in  some  manors,  t^ 
special  custom,  recovmes  may  be  suffered  of  copyholds:(d)  but  these  differ- 
ing in  nothing  material  from  recoveries  of  free  land,  save  only  that  they  are 
not  suffered  in  the  king's  courts,  but  in  the  court-baron  of  the  manor,  I  shall 
confine  myself  to  conveyances  by  surrender,  and  their  consequences- 
Surrender,  sursumredditio,  is  the  yielding  up  of  the  estate  by  the  tenant 
into  the  hands  of  the  lord,  for  such  purposes  as  in  the  surrender  are  expn^ed. 
As,  it  may  be,  to  the  use  and  behoof  of  A.  and  his  heirs;  to  the  use  of 
his  own  will;  and  the  like.  The  process  in  most  manors  is,  that  *^e  [*366 
tenant  comes  to  the  steward,  pither  in  court,  (or,  if  the  custom  per- 
mits, out  of  court,)  or  else  to  .two  customary  tenants  of  the  same  manor, 
provided  there  be  aiso  a  custom  to  warrant  it;  and  there,  by  delivering  up  a 
rod,  a  glove,  or  other  symbol,  as  the  custom  directs,  resigns  into  the  hands 
of  the  lord,  by  the  hands  and  acceptance  of  his  said  steward,  or  of  the  said 
two  tenants,  all  his  interest  and  title  to  the  estate;  in  trust  to  be  again 
granted  out  by  the  lord  to  such  persons  and  for  such  uses  as  are  named  in  the 
surrender,  and  the  custom  of  the  manor  will  warrant.  If  the  surrender  be 
made  out  of  court,  then  at  the  next  or  some  subsequent  court,  the  jury  or 
homage  must  present  and  find  it  upon  their  oaths;  which  presentment  is  an 
information  to  the  lord  or  his  steward  of  what  has  been  transacted  out  of 
court.  Immediately  upon  such  surrender  in  court,  or  upon  presentment  of  a 
surrender  made  out  of  court,  the  lord  by  his  steward  grants  the  same  land  again 
to  cesluy  que  use,(7)  (who  is  sometimes,  though  rather  improperly,  called 
the  surrenderee,)  to  hold  by  the  ancient  rents  and  customary  services;  and 
thereupon  admits  him  tenant  to  the  copyhold,  according  to  the  form  and  effect 
of  the  surrender,  which  must  be  exactly  pursued.  (3)    And  this  is  done  by 

(a)  LItt.  I  Ti.  (A)  Hoar.  6ST. 

Sncb  are  briefly  the  provisions  of  this  important  statute,  by  which  estates-tail  tnav 
now  be  absolutely  alienated  or  barred  and  converted  into  estates  in  fee.  and  by  which 
the  interests  of  married  women  may  be  passed.  Tbat  which  was  formerly  efiected  by  a 
series  of  tedious  forms,  with  perpetual  danger  of  errors  or  omissions  which  might  vitiate 
the  whole  transaction,  is  now  accomplished  by  a  simple  deed,  the  same  in  form  as  that 
by  which  any  other  owner  might  convey  his  interest,  or,  in  cases  of  copyhold  tenure,  by 
surrender,— the  only  additional  requisites  being  that  these  acts  be  done  with  the  consent 
of  certain  profKr  parties,  who  are  clearly  defined,  that  the  deed  be  enrolled,  and.  in  the 
case  of  a  married  woman,  that  it  be  acknowledged  by  her  in  the  manner  prescribed  by 
the  act.— Ehrr. 

(i)  Littleton  (sect.  76)  was  probably  onr  autfaor'a  authority  for  the  doctrine  stated  in  the 
text.  Littleton  says,  "Tenants  by  copy  of  court-roll  shall  neither  implead  nor  be  im- 
pleaded for  their  tenements  by  the  king's  writ;  but  if  they  will  implead  others  for  their 
tenements,  the^  shall  have  a  plaint  entered  in  the  lord's  court."  But,  in  Widdowson  v. 
Earl  of  Harrington,  I  Jac.  &  Walk.  549,  the  master  of  the  rolls  observed,  "  With  respect 
to  the  manner  of  proceeding  for  the  recovery  of  copyholds,  it  is  said  by  counsel  that  it 
can  be  only  by  plaint  in  the  lord's  court;  but  that  is  quite  a  mistake.  There  was  a  time 
when  it  was  doubted  whether  you  could  proceed  by  the  king's  writ,—  whether  you  could 


bring  an  ejectment  for  a  copyhold.  But  all  that  has  given  way,  and  the  king's  courts  ai 
now  open  to  ejectmenta  for  copyholds,  in  the  same  way  as  for  freeholds,  what  is  saii 
by  Littleton  (sect.  76)  applies  generally  to  all  actions;  but  we  know  that  at  this  day  it  ii 


not  true  to  that  erfenL" — Chitty. 

fi)  [Him  who  benefits-by  the  use.] 
3)  If  a  surrenderor  dies  before  the  admittance  of  the  surrenderee,  his  heir  would  take 
by  descent,  as  the  surrenderor  died  seised  of  the  premises,  no  legal  title  vesting  in  a  sur- 
renderee till  admittance.  5  East,  131.  i  Smith,  363.  And  where  a  devise  was  made  by 
an  unadmitted  devisee,  it  was  held  that  such  second  devisee,  though  admitted,  could  not 
recover  in  ejectment,  for  his  admittance  had  no  relation  to  the  last  legal  surrender,  but 
the  legal  btle  remained  in  the  heir  of  the  surrenderor, — the  first  testator.  7  East,  8.— 
Chittt. 
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delivering  up  to  the  new  tenant  the  rod,  or  glove,  or  the  lite,  in  the  name, 
and  as  the  symbol,  of  corpora]  seisin  of  the  lands  and  tenements.  Upon 
which  admission  he  pays  a  fine  to  the  lord  according  to  the  custom  of  the 
manor,  and  takes  the  oath  of  fealty.  (4} 

In  this  brief  abstract  of  the  manner  of  transferring  copyhold  estates  we 
may  plainly  trace  the  visible  footsteps  of  the  feodal  institutioos.  The  fief, 
being  of  a  base  nature  and  tenure,  is  unalienable  without  the  knowledge  and 
conseut  of  the  lord.  For  this  purpose  it  is  resigned  up,  or  surrendered  into 
his  hands.  Custom,  and  the  indulgence  of  the  law,  which  favors  liberty, 
has  now  given  the  tenant  a  right  to  name  his  successor;  but  formerly  it  was 
far  otherwise.  And  I  am  apt  to  suspect  that  this  right  is  of  much  the  same 
antiquity  with  the  introduction  of  uses  with  respect  to  freehold  lands;  for 

the  alienee  of  a  copyhold  had  merely  jus  fiduciarium,{^')  for  which 
*367]     *there  was  no  remedy  at  law,  but  only  by  subptena,  in  chancery.(<:) 

When  therefore  the  lord  had  accepted  a  surrender  of  his  tenant's 
interest,  upon  confidence  to  re-grant  the  estate  to  another  person,  either  then 
expressly  named  or  to  be  afterwards  named  in  the  tenant's  will,  the  chancery 
enforced  this  trust  as  a  matter  of  conscience,  which  jurisdiction,  though 
seemingly  new  in  the  time  of  Edward  tV.,(d)  was  generally  acquiesced  in, 
as  it  (^ued  the  way  for  the  alienation  of  copyholds,  as  well  as  of  freehold 
estates,  and  as  it  rendered  the  use  of  them  both  equally  devisable  by  testament. 
Yet,  even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by  composition 
with  the  lord,  and  paying  him  a  fine  by  way  of  acknowledgment  tor  the 
license  of  alienation.  Add  to  this  the  plain  feodal  investiture,  by  delivering 
the  symbol  of  seisin  in  the  presence  of  the  other  tenants  in  open  court; 
' '  quando  kasla  vel  aliud  corporeum  quuUibet  porrigitur  a  domino  se  ixvesfi- 
luram  facere  duxnie;  qita  saltern  coram  duobus  vasallis  sokmtiiter  fieri 
debet;" {e'){f>)  and,  to  crown  the  whole,  the  oath  of  fealty  is  annexed,  the 
very  bond  of  feodal  subjection.  From  all  which  we  may  fairly  conclude, 
that,  had  there  been  no  other  evidence  of  the  fact  in  the  rest  of  our  tenures 
and  estates,  the  very  existence  of  copyholds,  and  the  manner  in  which  they 
are  transferred,  woidd  incontestably  prove  the  very  universal  reception  which 
this  northern  system  of  property  for  a  long  time  obtained  in  l^is  island;  and 
which  communicated  itself,  or  at  least  its  similitude,  even  to  our  very  villeins 
and  bondmen. 

This  method  of  conveyance  is  so  essential  to  the  nature  of  a  copyhold 
estate,  that  it  cannot  properly  be  transferred  by  any  other  assurance.  No 
feoffment  or  grant  has  any  operation  thereupon.  If  I  would  exchange  a 
copyhold  estate  with  another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange 
at  the  common  law,  but  we  must  surrender  to  each  other's  use,  and  the  lord 

will  admit  us  accordingly.  If  I  would  devise  a  copyhold,  I  mustsnr- 
*368]     render*  it  to  the  use  of  my  last  will  and  testament;(7)  and  in  my  will 

I  must  declare  my  intentions,  and  namea  devisee,who  will  then  be  en- 

((}  Cro.  Joe.  608.  (e)  FtaA.  I.  2,  L  1. 

(d)  Bro.  Aln.  Ul.  TbuuiC  jkt  copf,  10. 

(4)  Femes-covert  [Married  women]  and  infants  maj  be  admitted  hy  their  attorney  or 
RURnlian;and,  in  default  of  their  appearance,  the  lord  may  appoint  a  g^ardisn  or  attorney 
tor  that  purpose.  If  the  fines  are  not  piaid,  the  lord  may  enter  and  receive  the  profits 
till  he  19  satisfied,  accounting  yearly  for  tbe  same  upon  demand  of  the  penon  or  persons 
entitled  to  the  sarplus,  but  no  forfeiture  shall  be  incurred  by  infants  or  femes-eovert  for 
not  appearinj;,  or  refusing  to  pay  fines.    9  Geo,  I,  c,  19. — CBrTTV. 


(5)  (a  right  of  trust.]" 

(6)  ["  When  a  spear,  or  other  corporeal  thing,  is 
hereby  invested  him,  which  shonld  be  soletnnty  i 


vassals."] 

(7)  To  prevent  tbe  recurrence  of  the  evils  which  frequently  resulted  from  the  devtKns 

of  copyhold  lands  omitting,  either  from  negligence  or  ignorance,  to  surrender  them  to  the 

uses  of  tbcir  wills,  it  was  enacted  by  55  Geo.  III.  c  193,  that  when,  by  the  custom  of  any 
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titled  to  admission.C/)  A  fine  or  recovery  had  ofcopyhoW  lands  in  the  king's 
court  may,  indeed,  if  not  duly  reversed,  alter  the  tenure  of  the  lands,  and  con- 
vert them  into  frank  fee,(^)  which  is  defined  in  the  old  book  of  tenures(A)  to 
be  "  land  pleadable  at  the  common  law;"  bnt  upon  an  action  on  the  case,  in  the 
nature  of  a  writ  of  deceit,  brought  bythe  lord  in  the  king's  court,  such  fine  or 
recovery  will  be  reversed,  the  lord  will  recover  his  jurisdiction,  and  the  lands 
will  be  restored  to  their  former  state  of  copyhold.(i  )(8)  In  order  the  more 
clearly  to  apprehend  the  nature  of  this  peculiar  assurance,  let  us  take  a  separate 
view  of  its  several  parts;  the  surrender,  the  presentment,  and  the  admittance. 
I.  A  surrender,  (9)  by  an  admittance  subsequent  whereto  the  conveyance 
is  to  receive  its  perfection  and  confirmation,  is  rather  a  manifestation  of  the 
alienor'sintention,  thanatransferof  any  interest  in  possession.  Por.till  ad- 
mittanceof  fci/uffiff  uj^,(io)  the  lord  taketh  notice  of  the  surrenderor  as  his 
tenant;  and  he  ^all  receive  the  profits  of  the  land  to  his  own  use,  and  shall 
discharge  all  services  due  to  the  lord.  Yet  the  interest  remains  in  him  not 
absolutdy,  but  sub  mado,\\\)  for  he  cannot  pass  away  the  land  to  any  other, 
or  make  it  subject  to  any  other  encumbrance  than  it  was  subject  to  at  the  time 
of  the  surrender.  But  no  manner  of  legal  interest  is  vest^  in  tlie  nominee 
before  admittance.     If  he  enters,  be  is  a  trespasser,  and  punishable  in  an 

(/)  OckOonb.  1st.  <M  !'-(»><>- m^hmic/K.   IBee  text] 

jo)  Old  KM.  Brav.  (.Meft  de  twfs  sloiwii.    F.  H.  j()  See  book  lU.  mge  IW. 

B.11.   (Bee  text) 

manor  in  Bnglaod  or  Ireland,  an^  cop^bold  tenant  thereof  may  bj  will  dispose  of  or 
appoint  Ua  cop}'hold  tenement,  the  same  having  been  suireadeivd  to  such  nsea  an  shall 
t)e  oy  iuch  will  declared,  every  disposition  or  charge  of  any  such  copyholds,  or  of  any 
right  or  title  to  the  same,  made  by  anv  such  will  by  any  person  who  ^all  die  after  psas- 
ing  this  act, — viz.:  12th  Jnly,  1815,:— snail  be  as  eSectnaJ,  o/^Aotig'A  no  surrender  is  made 
to  the  use  of  such  will,  as  it  would  have  been  had  such  suirender  been  made.  But  the 
claimants  under  the  devise  must  pay  the  stamp-dntiea,  fees,  etc.,  incident  to  a  surrender, 
as  well  as  those  upon  admisdon.  Before  the  passing  of  this  act,  equity  would  relieve  in 
favor  of  a  wife  or  yout^r  children,  ^but  not  of  a  brother,  grandcluldreu,  or  natural 
children,)  or  where  copyholds  were  devised  for  the  payments  of  debts.  See  1  Atk.  387. 
3  Bro.  319.  iP.  Wms.  60,  a  Ves.  58a.  6  Vea.  544-  5  Ves.  557.  But  where  a  snTnender 
tiy  a  married  woman  to  the  use  of  her  will  is  required  by  the  particular  custom  of  the 
manor,  the  want  of  a  surrender  is  not  aided;  for  the  55  Geo.  III.  c  191,  only  aids  the 
want  c^  a  formal  surrender,  and  the  surrender  in  this  case  is  matter  of  substance,  and 
requires  to  be  accompanied  by  the  separate  examination  of  the  wife.  5  Bar.  &  Aid.  493. 
t  Dowl.  &  S.  81  S.  C.  Where  copyhold  premises  have  been  surrendered  to  such  uses  as 
the  owner  shall  appoint,  the  appointment  may  be  made  by  will,  and  a  surrender  to  the 
uses  of  such  will  was  not  necessary  even  before  this  statute.     3  M.  &  S.  158.— Chitty. 

By  the  Wilis  Act,  i  Vict.  c.  36,  all  copyhold  lands  are  made  devisable,  whether  there 
is  or  is  not  a  custom  to  that  efiect— Kbkk. 

(S)  A  Gne  of  lands  in  ancient  demesne  levied  in  the  court  of  Common  Pleas  is  not  abao- 
Intety  void,  but  voidable  by  the  lord;  and  it  seems,  according  to  Mr.  Preston,  c<^hold 
lands  are  within  the  same  rule;  but  it  is  clearly  more  correct  to  levy  the  fine,  or  snfier  (he 
recovery  in  the  lord's  court.    See  I  Prest  on  Conv.  366,  367;  and  see  3  T.  R.  161  — 

ClOTTY. 

(9)  A  surrender  does  not  destroy  a  contingent  remainder.  3  Saund.  386.  It  receives 
the  same  conatniction  as  deeds  operating  oy  the  statute  of  uses;  and  therefore  cross- 
remainders  cannot  be  implied.  1  Saund.  1S6,  b.  A  surrender  may  be  by  him  in 
remainder,  i  Saund.  147,  a.,  n.  3.  The  surrenderee  is  an  assignee  within  the  equity  of 
the  statute  Hen.  VIII.  i  Saund.  341,  a.  His  title  begins  from  the  date  of  the  surrender, 
by  relation;  and  therefore,  after  he  has  been  admitted,  be  may  lay  his  demise  in  eject- 
ment on  the  day  of  surrender,  and  recover  mesne  profits  therefrom,  i  T.  R.  600.  3 
Saund.  432,  c,  n.  1.  But  an  equity  of  redemption  cannot  be  surrendered,  (3  Saund.  432, 
d.,  n,  b.;)  and  devisees  of  contingent  remainders  on  a  copyhold  not  being  in  the  seisin 
cannot  make  a  surrender  of  their  interest,  nor  will  such  a  surrender  operate  against  them 
or  their  heirs.  11  East,  185.  A  feme-covert  who  surrenders  copyhold  ought  previously 
to  be  examined,  separately  from  her  husband,  by  the  steward  of  the  manor,  or  before 
two  customary  tenants  by  special  cnstom;  and  if  it  be  to  such  uses  aa  she  shall  by  will 
appcMnt,  a  paper  purporting  to  be  a  will,  though  made  by  her,  living  her  husband,  is  ■ 
good  execution.     4Taunt.  394. — Chitty. 

f  10)  [He  who  benefite  by  the  use.] 

(11)  [Conditionally.] 
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action  of  trespass:(i2)  and  if  he  surrenders  to  the  use  of  another,  such  sur- 
render is  merely  void,  and  by  no  matter  ex  post  /tuio^i^)  can  be  confirmed. 
For  though  he  be  admitted  in  pursuance  of  the  original  surrender,  and  thereby 
acquires  afterwards  a  sufScient  and  plenary  interest  as  absolute  owner,  yet 
his  second  surrender  previous  to  his  own  admittance  is  absolutely  void  a6 
inUio;  because  at  the  time  of  such  surrender  he  had  but  a  possibility  of  an 
interest,  and  could  therefore  transfer  nothing:  and  no  subsequent  admittance 
can  make  an  act  good  which  was  ab  initio{i^  void.  Yet,  though  upon  the 
original  surrender  the  nominee  hath  but  a  possibility,  it  is  however  such  a 
possibility  as  may  whenever  he  pleases  be  reduced  to  a  certainty;  for  he  can- 
not either  by  force  or  fraud  be  deprived  or  deluded  of  the  effects  and  fruits 

of  the  surrender;  but  if  the  lord  refuse  to  admit  him,  he  is  compella- 
♦369]     ble  to  do  it  by  a  bill  in  chancery,  or  a  mandamiis:(i)  (15)  *and 

the  surrenderor  can  in  no  wise  defeat  his  grant;  his  hands  being  for- 
ever bound  from  disposing  of  the  land  in  any  other  way,  and  his  mouth  forever 
stopped  from  revoking  or  countermanding  his  own  d^berate  act.(/)(i6) 

2.  As  to  the  presentment;  that,  by  the  general  custom  of  manors,  is  to  be 
made  at  the  next  court-baron  immediately  after  the  surrender;  but  by  special 
custom  in  some  places  it  will  be  good  though  made  at  the  second  or  other 
subsequent  court.  And  it  is  to  be  brought  into  court  by  the  same  persons 
that  took  the  surrender,  and  then  to  be  presented  by  the  homage;  and  in  all 
points  material  must  correspond  with  the  true  tenor  of  the  surrender  itself. 
And  therefore,  if  the  surrender  be  conditional,  and  the  presentment  be  abso- 
lute, both  the  surrender,  presentment,  and  admittance  thereupon,  are  wholly 
void:(;n)  the  surrender,  as  being  never  truly  presented;  the  presentment,  as 
being  false;  and  the  admittance,  as  being  founded  on  such  untrue  present- 
ment. If  a  man  surrenders  out  of  court  and  dies  before  presentment,  and 
presentment  he  made  after  his  death,  according  to  the  custom,  that  is  sufS- 
cient.(w)  So,  too,  \i  ceshiy  que  use(i-j')  dies  before  presentment,  yet,  upon 
presentment  made  after  his  death,  his  heir  according  to  the  custom  shall  be 
admitted.  The  same  law  is,  if  those,  into  whose  hands  the  surrender  is 
made,  die  before  presentment;  for,  upon  sufficient  proof  in  court  that  such  a 
surrender  was  made,  the  lord  shall  be  compelled  to  admit  accordingly.  And  if 
the  steward,  the  tenants,  or  others  into  whose  hands  such  surrender  is  made, 
refuse  or  neglect  to  bring  it  in  to  be  presented,  upon  a  petition  preferred  to 
to  the  lord  in  his  court-baron,  the  party  grieved  shall  find  remedy.  But  if 
the  lord  will  not  do  him  right  and  justice,  he  may  sue  both  the  lord,  and 
them  that  took  the  surrender,  in  chancery,  and  shall  there  find  re]ief.(9)(i8) 


1)  Ibid?S^o: 


•)  Co.Copfh.{40. 


(li)  The  surrenderee  would  not  now  be  consideTed  a  trespasser;  for  tt  has  been  deter- 
mined that  he  may  recover  in  an  ejectment  against  the  sturenderor,  npon  a  demise  1^ 
after  the  surrender,  where  there  was  an  admittance  of  snch  party  before  trial;  but,  as  the 
surrenderor  after  the  surrender  is  considered  merely  a  trustee  for  the  nominee,  it  should 
seem  that  the  decision  would  have  been  the  some  even  if  the  i>ab«equent  admittance  had 
not  been  proved,     i  T.  R.  600.     5  Butt.  J764.     16  East,  2o8.— ChitTV. 

(13)  [After  the  fact] 

(14)  [From  the  beginning.] 

(15)  [We  command.] 

( 16)  Of  course  it  will  be  understood  that  a  suirender  by  a  copyholder  to  the  tue  of  his 
own  will  is  always  revokable;  and  if  a  copyholder  surrenders  conditionally,  and  satisfies 
the  condition  before  admittance  of  the  nominee,  the  copyholder  may  surrender  a^sin 
absolutely,  without  taking  a  new  estate  by  the  admittance  and  surrender  of  the  nominee 
in  the  conditional  surrender,  and  his  own  subsequent  admittance  HaigTBTc's  note  to 
Co.  Litt.  62,  a.— Chitty. 

(17)  [He  who  benefits  by  the  use.] 

( iS)  But  now,  by  the  statute  4  &  5  Vict.  c.  35,  every  surrender  and  deed  of  surrender 
which  the  lord  shall  be  compellable  to  accept  or  shall  accept,  and  every  will  and  codidl 
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*3.  Admittance  is  the  last  stage,  or  perfection,  of  copyhold  assur- 
aaces.     And  this  is  of  three  sorts:  first,  an  admittance  upon  a  volun-     [*370 
tary  grant  from  the  lord;  secondly,  an  admittance  upon  surrender  by 
the  fonuer  tenant;  and,  thirdly,  an  admittance  upon  a  descent  from  the 
ancestor.  (19) 

In  admittances,  even  upon  a  voluntary  grant  from  the  lord,  when  copyhold 
lands  have  escheated  or  reverted  to  him,  the  lord  is  considered  as  an  instru- 
ment. For  though  it  is  in  his  power  to  keep  the  lands  in  his  own  hands;  or 
to  dispose  of  them  at  his  pleasure,  by  granting  an  absolute  fee-simple,  a 
freehold,  or  a  chattel  interest  therein;  and  quite  to  change  their  nature  from 
copyhold  to  socage  tenure,  so  that  he  may  well  be  reputed  their  absolute 
owner  and  lord;  yet  if  he  will  still  continue  to  dispose  of  them  as  copyhold, 
he  is  bound  to  observe  the  ancient  custom  precisely  in  every  point,  and  can 
neither  in  tenure  nor  estate  introduce  any  kind  of  alteration;  for  that  were 
to  create  a  new  copyhold:  wherefore  in  this  respect  the  law  accounts  him 
custom's  instrument.  For  if  a  copyhold  for  life  falls  into  the  lord's  hands, 
by  the  tenant's  death,  though  the  lord  may  destroy  die  tenure  and  enfranchise 
the  land,  yet,  if  he  grants  it  out  again  by  copy,  he  can  neither  add  to  nor 
diminish  the  ancient  rent,  nor  make  any  the  minutest  variation  in  other 
respects:(^)  nor  is  the  tenant's  estate,  so  granted,  sutiject  to  any  charges  or 
encumbrances  by  the  lord.(;) 

In  admittances  upon  surrender  of  another,  the  lord  is  to  no  intent  reputed 
as  owner,  but  wholly  as  an  instrument;  and  the  tenant  admitted  shall  likewise 
be  subject  to  no  charges  or  encumbrances  of  the  lord;  for  his  claim  to  the 
estate  is  solely  under  him  that  made  the  surreuder.(r) 

And,  as  in  admittances  upon  surrenders,  so  in  admittances  u/tm  des- 
cents, by  the  death  of  the  ancestor,  the  lord  *!s  used  as  a  mere  [*37i 
instrument;and,  as  no  manner  of  interest  passes  into  him  by  the  sur- 
render or  the  death  of  his  tenant,  so  no  interest  passes  out  of  him  by  the  act 
of  admittance.  And  therefore  neither  in  the  one  case  nor  the  other  is  any 
respect  had  to  the  quantity  or  quality  of  the  lord's  estate  in  the  manor.  For 
■whether  he  be  tenant  in  fee  or  for  years,  whether  he  be  in  possession  by  right 
or  by  wrong,  it  is  not  material;  since  the  admittances  made  by  him  shall  not 
be  impeached  on  account  of  his  title,  because  they  are  judicial  or  rather 
ministerial,  acts,  which  every  lord  in  possession  is  bound  to  perform.(j) 

Admittances,  however,  upon  surrender,  differ  from  admittances  upon  des- 
cent in  this,  that  by  surrender  nothing  is  vested  in  cestuy  que  use{2<3)  before 
admittance,  no  more  than  in  voluntary  admittances;  but  upon  descent  tbe 

(p)  Co.Copjrh.  ML  (fllRep.  27.    Co.  Utt.  ». 

(g)  8  Rep.  8S.  (•{  i.  Bep.  21.    1  Bep.  IW. 

a  copy  of  which  shall  be  delivered  to  the  lord,  his  steward  or  deputy  steward,  oat  ct 
court,  or  at  a  court  in  the  absence  of  a  homage,  shall  be  entered  in  the  court-rolls  by  such 
lord,  steward,  or  deputy,  and  such  entiy  shdl  be  of  equal  effect  with  an  entry  made  in 
pursuance  of  a  presentment;  and  presentment  of  the  surrender,  will,  or  other  matter  on 
which  an  admittance  is  founded  snail  not  be  essential  to  the  validity  of  the  admittance. 
The  statute  also  declares  the  ceremony  of  presentment  to  be  not  essential  to  the  validity 
of  an  admittance,  and  further  enacts  that  admittance  may  be  made  at  any  time  or  place 
without  holding  any  court  for  the  purpose.— Kerb. 

(19)  The  admittance  of  the  particular  tenant  is  the  admittance  of  the  remainderman; 
but  the  latter  may  be  admitted  by  himself  I  Saund.  147,  a.,  n.  (3)  {4. )  It  relates  when 
m-ide  to  the  time  of  surrender,  i  T.  R.  600.  3  Saund.  4aa,  c,  n.  2.  A  surrenderee 
cannot  forfeit  for  felony  before  admittance,  for  Hll  then  the  estate  is  in  the  surrenderor. 
2  Saund,  422,  c.  n.  2.  The  lord's  grantee  has  title  without  it  3  B.  &  A.  453-  3  Saund. 
42a,  c.  If  the  surrenderee  dies  before  admittance,  his  heir  is  entitled  to  it,  and  the 
widow  to  free-bench.  1  Saund.  422.  d.  One  effect  of  admittance  is  that  a  copyholder 
after  it  is  estopped,  in  an  action  by  the  lord  for  a  forfeiture,  from  showing  that  the  legal 
estate  was  not  m  the  lord  at  the  time  of  admittance.  5  B.  &  A.  616.  i  Dowl.  &  R.  143. 
— Chuty. 

(30)  [He  who  benefits  by  the  use.] 
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heir  is  tenant  by  copy  immediately  upon  the  death  of  his  ancestor:  not  indeed 
to  all  intents  and  purposes,  for  he  cannot  be  sworn  ou  the  homage  nor  main- 
tain an  action  in  the  lord's  court  as  tenant;  but  to  most  intents  the  law  taketh 
notice  of  him  as  of  a  perfect  tenant  of  the4and  instantly  upon  the  death  of 
his  ancestor,  especially  where  he  is  concerned  with  any  stranger.  He  may 
enter  into  the  land  before  admittance;  may  take  the  profits;  may  punish  any 
trespass  done  upon  the  ground;(/)  nay,  upon  satisfying  the  lord  for  his  fine 
due  upon  the  descent,  may  surrender  into  the  hands  of  the  lord  to  whatever 
use  he  pleases.  (21)  For  which  reasons  we  may  ^conclude,  that  the  admittance 
of  an  heir  is  principally  for  the  benefit  of  the  lord,  to  entitle  him  to  Lis  fine, 
and  not  so  much  necessary  for  the  strengthening  and  completing  the  heir's 
title.  Hence  indeed  an  observation  might  arise,  that  if  the  benefit,  which 
the  heir  is  to  receive  by  the  admittance,  is  not  equal  to  the  charges  of  the 
fine,  he  will  never  come  in  and  be  admitted  to  his  copyhold  m  court;  and  so 

the  lord  may  be  defrauded  of  his  fine.  But  to  this  we  may  reply 
♦373]     in  *the  words  of  Sir  Edward  Coke:(K)  "I  assure  myself,  if  it  were 

in  the  election  of  the  heir  to  be  admitted  or  not  to  be  admitted, 
he  would  be  best  contented  without  admittance;  but  the  custom  of  every 
manor  is  in  this  point  compulsory.  For,  either  upon  pain  of  forfeiture  of 
their  copyhold,  or  of  incurring  some  great  penalty,  the  heirs  of  copyholders 
are  enforced,  in  every  manor,  to  come  into  court  and  be  admitted  according 
to  the  custom,  within  a  short  time  after  notice  given  of  their  ancestor's 

"(22) 


CHAPTER  XXin. 
OF  ALIENATION  BY  DEVISE. 

The  last  method  of  conveying  real  property  is  by  deoise,  or  disposition 
contained  in  a  man's  last  will  and  testament,  (i)  And,  in  considering  this 
subject,  I  shall  not  at  present  inquire  into  the  nature  of  wills  and  testaments, 
which  are  more  properly  the  instruments  to  convey  personal  estates;  but  only 
into  the  original  and  antiquity  of  devising  real  estates  by  will,  and  the  con- 
struction of  the  several  statutes  upon  which  that  power  is  now  founded. 

It  seems  sufficiently  clear,  that,  before  the  conquest,  lands  were  devisable 
by  will.(a)     But,  upon  the  introduction  of  the  military  tenures,  the  restraint 

II)  4  Rep.  n.  (a)  Wright  or  Teniins,  172. 


(ii )  It  baa  been  held  that,  the  heir  havine  as  complete  a  title  without  a       . 

irith  it  against  al!  the  world  but  the  lord,  the  court  of  King's  Bench  will  not  grant  a 
mandamna  to  compel  the  lord  to  admit  him.  2  T.  R.  197.  Bnt  in  a  more  recent  case  the 
court  granted  a  mandamus  in  favor  of  an  heir.  3  Bar.  &  Cres.  l^2.  4  Dowl.  &  R.  4^, 
S.  C.  If  the  lord  refuse  to  admit,  the  iurrgnd^ree  cannot  bave  an  action  on  the  case 
against  bim,  but  may  compel  bim  in  chancery  (Cro.  Jac.  368)  or  by  mandamus.  3  T-  R. 
484.  And  the  lord  has  no  right  to  the  fine  till  after  admittance.  lb.  i  Watk.  on  Cop. 
1st  ed.  263,  287.  I  Bast,  R.  633.  Scriv.  on  Cop.  405.  406.  But  Qie  Burrenderor  may 
bring  an  action  for  refusal  to  admit     3  Bulst  317.— ChiTTV. 

(13)  But  a  person  claiming  to  be  admitted  as  heir  need  not  tender  himself  for  admit- 
tance at  the  lord's  court  if  he  bas  been  refused  by  the  steward  out  of  court.  3  M.  &  S, 
87.— Chitty. 

(I)  Comptonf.  McMahon,  19  Mo.  App.  505  (1SS6).    Boone's  Law  of  Real  Pnn.  {J15 
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of  devising  lands  naturally  took  place,  as  a  branch  of  the  feodal  doctrine  of 
non-alienation  without  the  consent  of  the  lord.(^)(2)  And  some  have  ques- 
tioned whether  this  restraint  (which  we  may  trace  even  iTom  the  ancient 
Germans)  (<:)  was  not  founded  upon  truer  principles  of  policy  than  the 
power  of  wantonly  disinheriting  the  heir  by  will,  and  transferring  the 
estate,  through  the  dotage  or  caprice  of  the  ancestor,  from  those  of  his 
blood  to  utter  strangers.  For  this,  it  is  alleged,  maintained  the  t:filance  c^ 
property,  and  prevented  one  man  from  growing  too  big  or  powerful 
lor  his  neighbors;  since  it  rarely  happens  *that  the  same  man  is  [*374 
bdr  to  many  others,  though  by  art  and  management  he  may  fre- 
quently become  their  devisee.  Thus  the  ancient  law  of  the  Athenians 
directed  that  the  estate  of  the  deceased  should  always  descend  to  his  chil- 
dren; or  on  failure  of  lineal  descendants,  should  go  to  the  collateral  relations: 
which  had  an  admirable  effect  in  keeping  up  equality  and  preventing  the 
accumulation  of  estates.  But  when  Solon  (</)  made  a  slight  alteration,  by 
permitting  them  (though  only  on  &iilure  of  issue)  to  dispose  of  their  lands 
by  testament,  and  devise  away  estates  from  the  collateral  heir,  this  soon  pro- 
duced an  excess  of  wealth  tn  some,  and  of  poverty  in  others:  which,  by  a 
natural  progression,  first  produced  popular  tumults  and  dissensions;  and 
these  at  length  ended  in  tyranny  ami  the  .ntter  extinction  of  liberty;  which 
was  quickly  followed  by  a  total  subversion  of  their  state  and  nation.  On  the 
other  hand,  it  would  now  seem  hard,  on  account  of  some  abuses,  (which  are 
the  natural  consequence  of  free  agency  when  coupled  with  human  infirmity, ) 
to  debar  the  owner  of  lands  from  distributing  them  after  his  death  as  the 
exigence  of  his  &mily  a&irs,  or  the  justice  due  to  his  creditors,  may  per- 
haps require.  And  this  power,  if  prudently  managed,  has  with  us  a  peculiar 
propriety,  by  preventing  the  very  evil  which  resulted  firan  Solon's  institu- 
tion, the  too  great  accumulation  of  property,  which  is  the  natural  consequence 
of  our  doctrine  of  succession  by  primogeniture,  to  which  the  Athenians  were 
strangers.  Of  this  accumulation  the  ill  effects  were  severely  felt  even  in  the 
feodal  times:  but  it  should  always  be  strongly  discouraged  in  a  commercial 
country,  whose  welfare  depends  on  the  number  of  moderate  fortunes  en- 
gaged in  the  extension  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of  England  since  the 
conquest,  no  estate,  greater  than  for  term  of  years,  could  be  disposed  of  by 
testament;  (^ )  except  only  in  Kent,  and  in  some  ancient  burghs,  and  a  few  par- 
ticular manors,  where  their  Saxon  immimities  by  special  indulgence 
subsisted.  (/)  And  though  the  feodal  restraint  on  alienations  *by  [*37S 
deed  vani^ed  very  early ,  yet  this  on  wills  continued  for  some  centuries 
after:  from  an  apprdiension  of  infirmity  and  imposition  on  the  testator  in 
extremis, {$)  whidi  made  such  devises  suspicious,  (f)  Besides,  in  devises 
there  was  wanting  that  general  notoriety,  and  public  designation  of  the  suc- 
cessor, which  in  descent  is  apparent  to  the  neighborhood,  and  which  the  sim- 
plicity of  the  common  law  always  required  in  every  transfer  and  new 
acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doctrine  of  uses  as  a 
thing  distinct  from  the  land,  uses  began  to  be  devised  very  frequently, (A) 
and  the  devisee  of  the  use  could  in  chancery  compel  its  execution.  For  it  is 
observed  by  Gilbert,(i')  that,  as  the  popi^  clergy  then  generally  sat  in  the 


lb)  See  un  ST.  (/)  Utt.  )  1ST. 

ie)  IbfAda  Mor.  GernL.  e.  SL  la)  OUn*.  I.  7,  o 

fd)  FlQtaicb.  bi  t«a  SDbm.  »(  —  _.   -i 


li)  OUn*.  I.  7,  e.  1. 
Ck)  Pkiwd.  41«. 
(t)  On  D«TiM%  T. 


(al  Carey's  Estate,  49  Vermont,  J45  {1877). 
(3)  (In  hi*  Uat  momenU.] 
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court  of  chancery,  they  considered  that  men  are  most  liberal  when  they  can 
enjoy  their  possessions  no  longer:  and  therefore  at  their  death  would  choose 
to  dispose  of  them  to  those  who,  according  to  the  superstition  of  the  times, 
could  intercede  for  their  happiness  in  another  world.  But,  when  the  statute 
of  U5es(_/')  had  annexed  the  possession  to  the  use,  these  uses,  being  now 
the  very  land  itself,  became  no  longer  devisable,  (4)  which  might  have 
occasioned  a  great  revolution  in  the  law  of  devises,  had  not  the  statute  of 
wills  been  made  about  five  years  after,  viz.,  32  Hen.  VIII.  c  i,  explained  by 
34  Hen.  VIII.  c.  5,  which  enacted,  that  aU  persons  being  sets fd  in /ee-stm^ 
(5)  (except  feme-coverts,(6)  infants,  idiots,  and  persons  of  non-sane  mem- 
ory) might  by  will  and  testament  in  writing  devise  to  any  other  person, 
except  to  bodies  corporate,  two-thirds  of  their  lands,  tenements,  and  here- 
ditaments held  in  chivalry,  and  the  whole  of  those  held  in  socage:  which 
now,  through  the  alteration  of  tenures  by  the  statute  of  Charles  the  Second, 
amounts  to  the  whole  of  their  landed  property,  except  their  copyhold  tene- 
ments. 

Corporations  were  excepted  in  these  statutes,  to  prevent  the  exten- 
*376]  sion  of  gifts  in  mortmain;  but  now,  by  construction  *of  the  statute 
43  Eliz.  c.  4,  it  is  held,  that  a  devise  to  a  corporation  for  a  charitable 
use  is  valid,  as  operating  in  the  nature  of  an  appointment  rather  than  of  a 
bequest.  And  indeed  thepietyof  the  judges  hath  formerly  carried  them  great 
lengths  in  supporting  such  charitable  uses;(^)  it  being  held  that  the  statute 
of  Elizabeth,  which  favors  appointments  to  charities,  supersedes  and  repeals 
all  former  statutes, (/)  and  supplies  all  defects  of  assurances  :(m)  and  there- 
fore not  only  a  devise  to  a  corporation,  but  a  devise  by  a  copyhold  tenant 
without  surrendering  to  the  use  of  his  will,  («)  and  a  devise  (nay,  even  a 
settlement)  by  tenant  in  tail  without  either  fine  or  recovery,  if  made  to  a 
charitable  use,  are  good  by  way  of  appointment.  (0) 

if)  z;  Hen.  vm.  c  10.   SeeDrer,  us.  (m)  Hakil  Clunt  Dmc  H. 

(    Cb.  Proc.  172.  )■)  Moor  wo. 

()  Oilb.  Rap.  <£.    lP.Wiiu.US.  M  I  Vara.  15S.    Cfa.  Pno.  10. 

(4)  This  is  not  quite  correct.  By  means  of  a  limitation  to  snch  nses  as  the  owner 
should  b;  his  will  appoint,  the  lantl  might  have  been,  and  frequently  is,  derised,  notwith- 
standing, or  rather  by  the  aid  of,  the  statute  of  uses,  and  independently  of  an  jstatnteof 
wills,  in  the  same  manner  as  copyholds  were  made  devisable  by  means  of  a  surrender. 

— SWKBT. 

(5)  As  copyholdera  and  customary  tenants  whose  interest  passes  by  surrender  are  not 
seised  in  fee-simple,  and  do  not  hold  their  lands  in  socage,  it  follows  that  they  cannot 
make  a  devise  nnder  this  statute;  nor  need  the  reqaisites  of  it  be  observed,  (7  East,  199 
and  331, )  unless  the  terms  of  the  surrender  require  the  will  to  be  signed.  Id.  ibid.  1  P. 
Wms.  ?58.    J  Atk,  37.— ChitTV. 

(6)  In  re  Pollj  Carey's  Estate,  49  Vt.  245  et  seq  (1877).  Where  lands  are  conveyed  to 
trustees,  a  married  woman  may  have  the  power  of  appointing  the  disposition  of  lands 
held  in  trustfbr  her  after  her  death,  which  appointment  must  oe  executed  like  the  will 
of  a  feme  sole  [Unmarried  woman].  3  Ves.  610.  :  Bro.  99,  And  though  the  contrarv 
has  been  held,  yet  it  has  been  determined  by  the  house  of  lords  that  the  appointment  of 
a  married  woman  is  effectual  against  the  heir-atOaw,  though  it  depends  only  upon  an 
agreement  of  her  husband  before  marriage,  without  any  conveyance  of  the  estate  to  trus- 
tees. 3  Ves.  Sen.  191.  6  Bra  P.  C.  156.  3  Eden.  339.  I  Bro.  P.  C.  486,  S.  C.  Amb,  565. 
a  Roper's  Hus.  and  Wife.  180.  See  the  valuable  note  to  i  Hoveden's  Supplement  to  Ves. 
Jr.  Rep.  31.  Where  there  is  H  power  to  charge  lands  for  the  payment  of^  debts,  or  for  a 
provision  for  a  wife  or  younger  children,  a  court  of  equity  will  decree  a  will,  though  not 
executed  according  to  the  statute,  a  good  execution  of  the  power.  Scho.  &  Lefr.  6a  1 
Dick.  165.— Chkistian. 

The  act  45  and  46  Vict.  c.  75  provides  that  married  women  shall  be  capable  of  acqnir. 
ing,  holding  and  disposing  by  will  or  otherwise  of  any  real  or  personal  estate  as  het 
separate  property  in  the  same  manner  as  if  she  were  a  feme  ;oi^  [Unmarried  woman], 
without  the  intervention  of  trustees.  Jarman  on  Wills,  vol.  1,  c.  3,  (5  (6ed.)  and  similai 
acts  have  been  passed  in  most  of  the  United  States  and  teiritories.  Some  states  require 
the  husband's  consent,  others  prevent  her  from  disposing  of  more  than  half  of  her  prop 
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With  regard  to  devises  in  general,  experience  soon  showed  how  difficult 
and  hazardous  a  thing  it  is,  even  in  matters  of  public  utility,  to  depart  from 
the  rules  of  the  common  law;  which  are  so  nicely  constructed  and  so  artifi- 
cially connected  together,  that  the  least  breach  in  any  one  of  them  disorders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and  perjuries  were 
quickly  introduced  by  this  parliamentary  method  of  inheritance;  for  so  loose 
was  the  construction  made  upon  this  act  by  the  courts  of  law,  that  bare  notes 
in  the  handwriting  of  another  person  were  allowed  to  be  good  wills  within 
the  statute.(/)  To  remedy  which,  the  statute  of  frauds  and  perjuries,  29 
Car.  II.  c,  3,  directs,  that  aU  devises  of  lands  and  tenements  shall  not  only 
be  in  writing,  but  signed  by  the  testator,  or  some  other  person  in  his  presence 
and  by  his  express  direction;  and  be  subscribed,  in  his  presence,  by  three  or 
four  credible  witnesses.(7)  And  a  solemnity  nearly  similar  is  requisite  for 
revoking  a  devise  by  writing;  though  the  same  may  be  also  revoked  by  burn- 
mg,  cancelling,  tearing,  or  obUterating  thereof  by  the  devisor,  or  in  his  pres- 
ence and  with  his  consent;C8)  as  likewise  impliedly,  by  such  a  great  and 

(f>)  Dtu,  72.    Cro.  EUi.  100. 


(7)  Thia  nnmber  was  reduced  to  two  by  the  act  of  i  Viet  c.  26.  A  wife  would  not  be 
acompetent  witness  to  a  will  which  contains  a  devise  to  her  husband.  Sullivan  v.  Sulli- 
van, 106  Mass.  476  (1871}.  Statutes  in  most  of  the  states  require  wills  to  be  in  writing. 
There  are  exceptions  in  certain  states  as  to  nuncupative  and  holographic  wills.  The  con- 
struction of  this  requirement  is  more  liberal  than  the  words  "in  writing  "  would  seem  to 
indicate,  Mnce  a  will  written  in  lead  pencil  may  be  valid.  Lawson's  Prop.  Rights,  vol.  6, 
{3144.  p.  51 16  (1890). 

In  Pennsylvania  a  will  need  not  be  signed  or  sealed  by  the  testator,  nor  subscribed  \jy 
witnesses  ( Dall.  94).  The  writing  of  a  will  from  the  mouths  of  witnesses  is  sufficienL, 
and  though  the  devisor  becomes  senseless  before  the  will  be  written ,  yet  i  f  written  befor* 
he  dies  it  is  a  good  will  in  writing.  Walmsley's  Lessee  v.  Read,  i  Yeates(Pa.)  91  (17911. 
Nor  to  set  aside  a  will,  duly  executed  by  a  man  of  competent  understanding,  would  eni . 
dence  be  admitted  of  declarations  made  by  him  of  different  intentions;  norof  the  impua* 
tunities  of  his  wife;  nor  of  the  wife's  high  temper  and  interference  wi^  the  testator  til 
relation  to  his  will.     Moriti  v.  Brongh,  16  S.  &  R.  (Pa.)  J03  {1827). 

(8)  With  respect  to  revocations  in  general,  see  i  Saund.  t■J^  to  279,  d.  Where  a  testa- 
tor being  angry  with  one  of  his  devisees,  tore  his  will  into  four  pieces,  but  was  prevented 
from  further  tearing  it,  partly  by  force  and  partly  by  entreaty,  and  afterwards,  becoming 
calm,  expressed  his  satisfaction  that  no  material  part  was  injured,  and  that  the  will  m — 


tatorh 

»ferfio[Intliemidst  (of  destroying  it);]  and,  the  jury  having  found  the  latter,  the  court  re 
fused  to  disturb  the  verdict  3  B.  &  A.  489.  But  when  the  testator  threw  his  will  into  the 
fire,  out  of  which  it  was  snatched  by  a  bystander  and  preserved  without  the  testator's 
knowledge,  the  vrill  was  held  to  be  cancelled.     2  Bla.  R.  1043.— CHrcTY. 

A  will  mav  be  revoked  by  an  instrument  written  merely  for  the  purpose  of  revocation. 
But  it  must  be  attested  by  three  witnesses;  and  the  testator  must  sign  tlin  their  presence; 
which  is  not  necessary  in  t/t£  execution  0/ a  will. — Christian.  Le^ee  of  Ogle  f .  Ogte,  i 
Jones  (Irish  Kep.  18341. 

Marriage,  and  the  birth  of  a  posthumous  child,  amount  to  a  revocation.  5  T.  R.  49. 
In  a  case  where  a  testator  had  devised  bis  real  estate  to  a  woman  with  whom  he  co- 
habited, and  to  her  children,  he  afterwards  married  her  and  had  children  by  her,  it  waa 
held  these  circumstances  did  not  amount  to  a  revocation  of  the  will.  Lord  Ellenborougb, 
in  his  judgment,  says,  "  The  doctrine  of  implied  or  presumptive  revocation  seems  to 
stand  upon  a  better  foundation  of  reason,  as  it  is  put  by  lord  Eenyon,  in  Doe  v.  Lanca- 
shire, 5  T.  R.  58, — namely,  as  being  '  a  tacit  condition  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change  in  the  situation  of  the 
testator's  family,' — than  on  the  ground  of  any  presumed  alteration  of  intention;  which 
alteration  of  intention  should  seem  in  legal  reasoning  not  very  material,  unless  it  be 
considered  as  sufficient  to  found  a  presumption  in  fact  that  an  actual  revocation  baa 
followed  thereupon.  Bnt,  upon  whatever  grounds  this  rule  of  revocation  may  be  sup- 
posed to  stand,  it  is  on  all  hands  allowed  to  apply  only  in  cases  where  the  wife  and 
children — the  new  objects  of  duty— are  wholly  unprovided  for,  and  where  there  is  an 
entire  disposition  of  the  whole  estate  to  their  exclusion  and  prejudice.  This,  however, 
cannot  be  said  to  be  the  case  where  the  same  persons  who,  after  the  making  of  the  will, 
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entire  alteration  in  the  circumstances  and  situation  of  the  devisor,  as  arises 
from  marriage  and  the  birth  of  a  child,  (f ) 

In  the  construction  of  this  last  statute,  (9)  it  has  been  adjut^ed  that 
the    testator's    name,  written  with   his  own  hand,    at   the    beginning    of 

(a)  CbrlMopber  v.  duMopbtr,  aOiaeeh.  t  Jnlr,       ITTS,  bj  WUmot,  de  Onj.  wd  Puker.  Sae  vge  MB. 
rm.   Bpnne  •■  Stoiw,  u  Iks  Oodiptt,  37  UaTcfa, 


a  Domat,  40. 
— Chkistian. 

Where  two  wills  are  found  in  the  poesesrion  of  the  testator,  to  invalidate  the  fint  tbe 
second  shonld  expressly  revoke,  or  be  cleariT  incompatible  with,  the  first  devise;  for  no 
snbsequeQt  deviae  will  revolce  «  prior  one  unless  it  apply  to  the  same  uubject-matter.  i 
P.  Wms.  345.  7  Bro.  P.  C.  344.  Cowpcr,  87,  A  dertse  of  real  property  u  not  revoked 
by  the  bankruptcy  of  the  devisor.  The  master  of  the  rolls  said,  "  Prom  the  moment 
the  debts  sre  paid,  the  oasigneeB  are  meie  trustees  for  the  bankrupt,  and  can  be  called 
to  convey  to  him."  In  this  case,  all  the  debts  wen  paid,  and  the  benknipt  had  been 
dead  some  time,  14  Ve*.  580.  See,  also,  aa  to  implied  or  constructive  revocations,  3 
Mod.  3i8.  Salk.  S9a.  3  Mod.  303.  a  Bast,  488.  Carth.  81.  4  Bnrr  1511.  7  Vea.  Jr. 
348.  Cowp.  8la.  4Eart.4i9.  2  N.  R.  491,  eaiposi,  "Title  by  Teatament,"  4B9,  et ity. 
— CHITTY. 

Formerly,  marriage  and  the  birth  of  a  child  were  considered  a  sufficient  groaod  for 
implying  the  revocation  of  a  will.  The  stat.  i  Vict  c.  36,  s.  19,  expressly  provides  that 
no  will  tdiall  be  revoked  by  any  presumption  of  on  intention  on  the  ground  of  an  altera- 
tion in  circumstances,  but  makes  marriage  an  absolute  revocation. — ICKRK. 

(9)  As  to  what  shall  be  deemed  a  sufficient  compliance  with  thia  act,  see  t  Ponblancjue 
on  Bqnity,  193.  Phil,  on  Evid.  chap.  8,  sect  8.  It  is  observable  that  the  statute  requires 
that  the  willuiall  be  in  wrifing;  but  it  should  seem  that  it  would  suffice  if  in  print  and 
signed  by  the  testator.     Semble,  a  M.  &  S.  3S6. 

It  next  requires  that  the  will  shall  be  signed  by  the  testator  or  some  other  person  in 
hia  presence  and  by  bis  express  direction.  The  first  case  in  which  this  question  was 
raised  was  Lemayne  v.  Stanley,  3  Lev.  I,  I  Eq.  Ca.  Abr.  403,  in  which  case  it  was  deter- 
mined that,  if  the  testator  write  the  whoU  of  the  will  with  his  own  hand,  though  he  does 
not  subscribe  his  name,  but  seals  and  publishes  it,  and  three  witnesses  subscribe  their 
names  in  Ula  presence,  it  is  a  good  will;  for  his  name  being  written  in  the  will,  it  is  a 
sufficient  ttening,  and  the  statute  does  not  direct  whether  it  shall  be  at  the  top,  bottom, 
etc.  But,  tiora  the  case  of  Right  Lessee  of  Cater  v.  Price,  Doug.  141,  it  may  be  inferrtd 
that  the  abbve  decision  will  apply  only  to  those  cases  where  the  testator  appears  to  hn*e 
constdered*^nch  sufficient  signing  to  support  the  will,  arid  not  to  those  where  the  testafcr 
appears  to  bave  intended  to  sign  the' instrument  inform;  and  Mr.  Christian,  in  his  edi- 
tion of  Blackstone,  2  vol,  377,  a.  5,  properly  observes  that  writing  the  name  at  the 
beginning  would  never  be  considered  a  signing  according  to  the  statute  nnlesa  the  whole 
will  was  written  by  the  testator  himself;  for  whatever  is  written  by  a  stranger  after  the 
name  of  the  testator  affords  no  evidence  of  the  testator's  assent  to  it  if  the  snbscripdoa 
of  his  name  in  his  own  hand  is  not  subjoined.  And  see  Powell  on  Devises,  63.  In  the 
case  of  Right  v.  Price,  the  will  was  prepared  in  five  sheets,  arid  a  seal  affixed  to  the  last, 
and  the  form  of  attestation  written  upon  it,  and  the  will  was  icdi  over  to  the  testator, 
who  set  his  mark  to  the  two  first  sheets,  and  attempted  to  set  it  tb  the  third,  but  being 
unable,  from  the  weakness  of  his  hand,  he  said  he  could  not  do  it  but  that  it  was  Lis 
will;  and  on  the  following  day,  being  asked  if  he  would  sign  his  will,  he  said  be  would, 
and  attempted  to  sign  the  two  remaining  sheets,  but  was  not  able.  Lord  Mansfidd 
obeerred  that  "the  testator,  when  he  signed  the  two  first  sheets,  had  an  intention  of 
signing  the  others,  but  was  not  able:  he  therefore  did  not  mean  the  signature  of  the  two 
first  as  the  signatare  of  the  whole  will.  There  never  was  a  signature  of  tbe  whole." 
See  also  4  Ves.  Jr.  19^.  9  Ves.  349.  And  if  it  appear  upon  a  will  of  personal  estate  that 
something  more  was  intended  to  be  done,  and  the  party  was  not  prevented  by  sickness 
or  death  from  signing,  this  declaration  at  the  beginning  is  not  sufficient.  4  Ve&  197.  u- 
9  Ves.  349.  But  where  a  will,  written  on  three  sides  of  a  sheet  of  paper  and  duly 
attested,  concluded  by  stating  "  that  the  testator  had  signed  his  name  to  the  two  first  sides 
thereof,  and  his  hand  and  seal  to  the  last,"  and  it  appeared  he  had  put  his  hand  and  seal 
to  the  last  only,  omitting  to  sign  tbe  two  first  sides,  it  was  held  that  the  will  was  well 
executed,  as  his  first  intention  was  abandoned  by  the  final  «gnature  made  by  him  at  the 
time  of  executing  the  will.  5  Moore,  484.  1  Bro.  &  Bing.  650,  S.  C.  So  where  the 
testator  had  executed  such  a  will,  bnt  some  years  afterwards  made  varions  interiineatKMM 
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♦his  will,  as,  "  I,  John  Mills,  do  make  this  my  last  will  and  testa-     [*377 
meat,"  is  a  sufficient  signing,  without  any  name  at  the  bottomi(r) 
(r)  s  u*.  L 

and  obtiterations  therein,  Imt  which  was  neither  resigned,  republlihed.  nor  reattested, 
but  a  fair  copy  was  afWwards  made,  in  which  he  added  one  interlineation  not  affecting 
hia  freehold  estate,  bnt  the  copy  waa  never  signed,  attested,  or  published,  and  the  wilt 
and  copy  were  found  locked  up  in  a  drawer  together,  it  was  held  that  there  was  no 
revocation  of  the  will  as  it  originally  stood,  the  alterations,  etc.  being  merely  demonatra- 
tive  of  an  intention  to  execute  another  never  carried  into  effect.  Id.  ibid.  The  testator's 
making  a  mark  at  the  foot  of  his  will,  if  intended  as  a  signature,  issufficient  Freeman's 
Rep.  53a 

The  next  donbt  that  occuired  upon  this  point  was  whether  the  testator  sealing  hia  will 
was  not  a  signing  within  the  statnte;  and  in  a  Stra.  764,  lord  Raymond  la  reported  to 
have  held  that  it  was;  and  of  the  same  opinion  three  of  Uie  judges  appear  to  have  been 
in  3  Lev.  i,  on  the  ground  that  stgnum  [Sign]  is  no  more  than  a  mark,  and  sealing  is  a 
sufficient  mark,that  this  is  his  will;  bnt  in  i  Wils.  313  snch  opinion  was  said  to  be  very 
strange  doctrine,  for  that,  if  it  were  so,  it  would  be  easy  for  one  person  to  forge  any 
man's  will  hy_  only  forging  the  names  of  any  two  obscure  persons  dead,  for  he  would 
have  no  occasion  to  forge  the  testator's  hand.  And  they  said  "  if  the  same  thing  should 
come  in  question  again,  they  should  not  hold  that  sealing  a  will  was  a  Euffident  signing 
within  the  statute. "  Bnt  in  3  Atk.  176,  lord  Hardwicke  seems  to  have  thought  that  seal- 
ing without  signing  in  the  presence  of  a  third  witness,  the  will  having  been  duly  nsned 
in  the  presence  of  two,  would  have  been  eofficient  to  make  it  a  good  will.  It  was  field, 
~  ~  case  where  the  testator   was  blind,  that  it  ia  not  necessary  to  read  over  the  will, 


previoiiB  to  the  execution,  in  the  presence   of  the  attesting  witneasea.     3  New  R.  415. 
The  signing  of  the  testator  need  not  De  in  the  presence  of  the  witnesses:  it  suffices  if  be 
acknowledge  his  signatmre  to  each  of  them.     3  P.  Wma.  353.    3  Ves.  454.     i  Vea,  Jr.  1 1. 
8  Ves.  504.    I  Ves.  &  B.  363. 
Upon  the  alteslalion  of  a  will,  many  questions  have  also  arisen.  ■  The  first  s 


have  been  whether  the  witnesses  must  attest  the  agning  bv  the  testator;  and  upon  this 
point,  the  statnte  not  requiring  the  testator  to  sign  his  will  in  the  presence  of  the  wit- 
nesses, it  has  been  held  sufficient  if  the  testator  acknowledge  to  the  witnesses  that  the 
name  is  his.  3  P.  Wms.  353.  a  Vea.  354.  See  also  3  P.  TVms.  510.  Comyn's  Rep.  197. 
I  Ves.  Jr.  IT.  The  next  queation  respecting  the  attestation  was,  What  shall  be  construed 
•  signing  in  the  presence  of  the  testator?  and  upon  this  point,  which  first  came  into  con- 
sideration in  I  P.  Wms.  740,  lord  Macclesfield  held  that  "  the  bare  subscribing  of  a  will 
by  the  witnesses  in  the  same  room  did  not  necessarily  imply  it-  to  be  in  the  testator's 
presence,  for  it  might  be  in  a  comer  of  the  room,  in  a  clandestine  fraudulent  way,  and 
then  it  wonld  not  be  a  subscribing  by  the  witness  in  the  testator's  presence  merely 
because  in  the  same  room;  but  that  here,  it  being  sworn  by  the  witness  that  he  sub- 
scribed the  will  at  the  requnit  of  the  testatrix  and  in  the  same!  room,  this  conld  not  be 
fraudulent,  and  was  therefore  well  enough."  80,  in  the  case  in  1  Salk.  688,  the  testator 
having  desired  the  witnesses  to  go  into  another  room,  seven  yards  distant,  to  attest  it,  in 
which  room  there  was  a  window  broken,  through  which  the  testator  might  have  seen,  the 
attestation  was  held  good,  for  that  it  was  enough  that  the  testator  ntigUatK  the  witnesses 
ngning,  and  that  it  was  not  necessary  that  he  should  actually  see  them.  See  also  3  Salk. 
^95.  And  lord  Thnrlow,  in  I  Bro.  C.  C.  99,  relying  upon  the  authority  in  3  Salk.  6SS, 
inclined  to  think  a  will  well  attested  where  the  testatrix  conld  aee  the  witnesses  through 
the  window  of  her  carriage  and  of  the  attorney's  office.  But  the  above  cases  turned  npou 
the  circumstance  of  the  testator  being  in  a  situation  which  allowed  of  his  seeing  the 
witnesses  sign:  if,  therefore,  he  be  in  a  position  in  which  he  cannot  see  the  mgning,  it 
seems  snch  attestation  would  not  be  a  compliance  with  the  statute.  Carth.  79.  Holt's 
Rep.  a>a.  i  P.  Wms.  a39.  1  Show.  388.  And  in  the  case  in  Comyn's  R.  531  it  was 
determined  that  the  question  whether  present  or  not  was  a  fact  for  the  consideration  of 
the  jury,  upon  all  the  circumstances  of  the  case.  See  also  Stra.  1 109.  And  if  the  jnnr 
find  that  the  testator  was  in  a  situation  where  he  conld  not  see  the  witnesses,  the  will  u 
not  duly  attested,  (i  M.  &  S.  394;)  and  if  the  testator  were  at  the  time  of  attestation 
insensible,  though  the  witnesses  signed  in  his  presence,  it  is  not  a  good  attestation, 
Doug.  341. 

It  seems  also  to  have  been  a  queadon  whether  the  witnesses  should  not  attest  the  will 
in  the  presence  of  each  other.  But  it  was  determined,  very  soon  after  the  statute,  that 
though  the  witnesses  must  all  see  the  testator  sign,  or  acknowledge  the  signing,  yet  that 
they  may  do  it  at  different  times,  (Anon.  3  Ch.  Ca.  109.  Freem.  4S6.  Cook  v.  Parson, 
Prec  Ch.  185.  Jones  v.  Lake,  cited  3  Atk.  177.  Bond  v.  Sewell.  3  Burr,  R.  1773;)  and 
the  acknowledgment  by  the  testator  to  one  of  the  witnesses,  who  did  not  see  him  ngn.  is 
good.    See  Addy  v.  Grix,  8  Ves.  504.    Ellis  v.  Smith,  i  Ves.  11.    As  to  the  attestation 
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though  the  other  is  the  safer  way.(io)  It  has  also  been  determined,  that 
though  the  witnesses  must  ail  see  the  testator  sign,  or  at  least  acknowlec^ 
the  signing,  yet  they  may  do  it  at  different  times,  (j)  But  they  must  all 
subscribe  Uieir  names  as  witnesses  in  kis  presence,  lest  by  any  possibility  they 
should  mistake  the  instrument. (/)  And,  in  one  case  determined  by  the 
court  of  King's  Bench,  («)  the  judges  were  extremely  strict  in  regard  to  the 
credibility,  or  rather  the  competency,  of  the  witnesses:  for  they  would  not 
allow  any  legatee,  nor  by  consequence  a  creditor,  where  the  legacies  and 
debts  were  charged  on  the  real  estate,  to  be  a  competent  witness  to  the  devise, 
as  being  too  deeply  concerned  in  interest  not  to  wish  the  establishmoit  of  the 
will;  for,  if  it  were  established,  he  gained  a  security  for  his  legacy  Of  debt 
from  the  real  estate,  whereas  otherwise  he  had  no  claim  but  on  the  personal 
assets.  This  determination,  however,  alarmed  many  purchasers  and  credi- 
tors, and  threatened  to  shake  most  of  the  titles  in  the  kingdom,  that  depended 


by  a  marksman,  see  Hurison  V.  Rairison,  S  Ves.  185.  It  Is  not  necessary  that  the  wit 
□enes  should  in  their  attestation  expresB  that  they  subscribed  their  names  in  the  presence 
of  the  testator;  but  whether  they  did  or  not  so  subscribe  is  a  question  for  the  joiy.  4 
TauDt.  ^t^.     Willes  Rep.  i. 

Where  there  is  a  power  to  charge  lands  for  the  payment  of  debts,  or  for  a  provisioQ  for, 
a  wife  or  younger  chilttren,  a  court  of  equity  will  decree  a  will,  though  not  executed 
a«K>rdine  to  the  statute,  a  good  execution  of  the  power,  (Scb.  &  Lef.  60.  i  Duk.  165;) 
and  the  defective  eKecntion  of  wills,  in  exercise  of  a  power,  is  remedied  by  the  54  Geo. 
in.  c.  68.— Chitty. 

(10)  I  conceive  that  writing  the  name  at  the  beginning  would  never  be  considered  ii 
signing  according  to  the  statute,  unless  the  whole  will  was  written  by  the  testator  him- 
wai\  for  whatever  is  written  by  a  stranger  after  the  name  of  the  testator  affords  no  evi. 
dence  of  the  testator's  assent  to  it,  if  the  subscription  of  his  name  in  his  own  hand  is  wk 
suUoi  ned .  — Christi  an. 

See  Doug.  341.  i  Ueriv.  503.  The  will  is  now  required  to  be  signed  at  the  foot  or  end 
thereof.    Stat.  7  W.  IV.  and  i  Vict.  c.  16,  s.  9.  -Swaar. 

But  now,  by  the  statute  I  Vict  c.  36,  the  testator's  signature  must  be  at  the  Jbol  or  end 
of  the  will,  and  must  be  made  by  him,  or  by  some  other  person  by  bis  direction  in  his 
presence;  and  such  signature  must  be  made  or  acknowledged  by  him  in  the  Presence  of 
two  witnesses  present  at  the  same  time,  and  they  must  attest  and  subscribe  In  the  pres- 
ence of  the  testator.     But  no  particular  form  of  attestation  is  necessary.  * 

Several  questions  have  arisen  on  the  meaning  of  the  words  foal  at  end  of  the  will ;  and 
it  has  been  thought  necessary  to  pass  an  act  ( 15  Vict  c.  34)  to  define,  as  far  as  may  be, 
the  meaning  of  these  words.  The  statute  enacts  that  the  signature  of  the  testator  shall 
be  deemed  valid  if  the  same  shall  be  ao  placed  at,  or  after,  or  following,  or  under,  or 
beside,  or  opposite  to,  the  end  of  the  will,  that  it  shall  be  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  such  his  signature  to  the  writing  mgned  as 
his  will;  and  that  no  such  will  shall  be  affected  by  the  circumstance  that  the  signature 
shall  not  follow  or  not  be  immediately  after  the  foot  or  end  of  the  will,  or  by  the  circum- 
stance that  the  sgnature  shall  be  placed  among  the  words  of  the  Ustimonium  clause,  or 
the  clause  of  attestation,  or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall  follow  or  be  after  or  under  or 
beside  the  names  or  one  of  the  names  of  the  subscribing  witnesses,  or  by  the  circumstance 
that  the  signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or  papers  con- 
taining the  will,  whereon  no  clause  or  paragraph  or  disposing  pnrt  of^  the  will  shall  be 
written  above  the  signature,  or  by  the  circumstance  that  uiere  shall  appear  to  be  sufficient 
space  on  or  at  the  bottom  of  the  preceding  side  or  page  or  other  portion  of  the  same 
paper  on  which  the  will  is  written  to  contain  the  signature.  Each  of  the  circumstances 
enumerated  has  reference  to  some  actual  case  in  which  the  ecclesiastical  courts  had  found 
a  difficulty  in  interpreting  the  simple  words  /mr/  or  end. — Kerr. 

An  attestation  by  a  mark  was  held  a  sufficient  subscription.  Pridgen  v.  Pridgen,  13 
Iredell.  N.  C.  359  (i8s»)- 

A  will  wholly  in  the  testator's  handwriting,  beginning  with  the  words,  "I.  A.  W. 
declare  this  to  be  my  last  will  and  testament"  hut  which  nowhere  else  contained  his 
ngnature;  enclosed  in  an  envelope,  sealed  up  and  endorsed  also  in  his  handwiting,  found 
in  his  desk,  was  held  not  signed  by  the  testator.  Warwick  v.  Warwick,  86  Va.  6aa 
(Hwist  1890). 
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OD  devises  by  will.  For,  if  the  will  was  attested  by  a  servant  to  whom  wages 
were  due,  by  the  apothecary  or  attorney,  whose  very  attendance  made  them 
creditors,  or  by  the  minister  of  the  parish  who  had  any  demand  for  tithes  or 
ecclesiastical  dues,  (and  these  are  the  persons  most  likely  to  be  present  in  the 
testator's  last  illness,)  and  if  in  such  case  the  testator  had  charged  his  real 
estate  with  the  payment  of  his  debts,  the  whole  will,  and  every  disposition 
therein,  so  lar  as  related  to  real  property,  were  held  to  be  utterly  void.  This 
occasioned  the  statute  25  Geo.  II.  c.  6,  which  restored  both  the  competency 
and  the  credit  of  such  legatees,  by  declaring  void  all  !egacies(i  i )  given  to 
witnesses,  and  thereby  removing  all  possibility  of  their  interest  affecting  their 
testimony.  The  same  statute  likewise  established  the  competency  oi  creditors, 
by  directing  the  testimony  of  all  such  creditors  to  be  admitted,  but  leaving 
their  credit  (like  that  of  all  other  witnesses)  to  be  considered,  on  a 
view  of  all  the  circumstances,  by  the  court,  *and  jury  before  whom  P378 
snch  will  shall  be  contested.  And  in  a  much  later  case(i')  the  testi- 
mony of  three  witnesses  who  were  creditors  was  held  to  be  sufficiently  credi- 
ble, though  theland  was  charged  with  thepaymentof  debts;  and  the  reasons 
given  on  the  former  determination  were  said  to  be  insufficient. (12) 

Another  inconvenience  was  found  to  attend  this  new  method  of  conveyance 
by  devise;  in  that  creditors  by  bond  and  other  specialties,  which  affected  the 
A«y  provided  he  had  assets  by  descent,  were  now  defrauded  of  their  securities, 
not  having  the  same  remedy  against  the  devisee  of  their  debtor.  To  obviate 
which,  the  statute  3  &  4  W.  and  M.  c.  14  hath  provided,  that  all  wills  and 
testaments,  limitations,  dispositions,  and  appointments  of  real  estates  by 
tenants  in  fee-simple  or  having  power  to  dispose  by  will,  shall  (as  against  such 
creditors  only)  be  deemed  to  be  fraudulent  and  void:  and  that  sudi  creditors 
may  maintain  their  actions  jointly  against  both  the  heir  and  the  devisee.  (13) 

(■)  IL  SI  Qto.  IL    1  Bdit.  L  lao. 

{ ti )  This  extends  to  devises  of  lands  and  every  interest  given  to  the  witnesaeo.  Bnl  it 
has  been  held  that  a  witness  may  be  rendered  competent  to  prove  a  will  by  a  release  or 
the  recei^  ofhis  legacy.  4  Bum  Ecc.  Law,  97.  Pratt,  C.  J.,  however,  was  of  the  oppo- 
site opinion.— CeiTTY. 

{xi)  A  person  who  sifftis  his  name  as  witness  to  a  will,  by  this  act  of  attestation  solemnly 
testifies  the  sanity  of  the  testator.  Should  such  witness  afterwards  attempt  to  impeach 
his  own  act,  and  to  prove  that  the  testator  did  not  know  what  he  was  doing  when  be 
made  (whst  ptirportel  to  be)  his  will,  though  such  testimony  will  be  far  indeed  from 
conclusive,  (Hudson's  case,  Skin.  70.  Di^'s  case,  cited  ibid.,)  and  lord  Mansfield  held 
that  a  witness  impeaching  his  own  act,  instead  of  finding  credit,  deserved  the  pillory. 
(Walton  V.  Shelley,  i  T.  R.  300.  Lowe  v.  Jolliffe.  i  W.  Bla.  366,  S.  C.  i  Dick.  3S9. 
Goodtitle  v.  Clayton,  4  Burr.  313$,)  yet  lord  Eldon  held  that  the  evidence  of  such  parties 
was  not  to  be  entirely  excluded;  admitting,  however,  that  it  is  to  be  received  with  the 
most  scrnpnlotui  jealousy.  Bootle  v.  Blandell,  19  Ves.  504.  Howard  v.  Braithwaite,  i 
Vea.  &  Bea.  108.  And  Sir  John  Nicholl  has  laid  it  down  ss  a  distinct  rule  that  no  lact 
stated  by  anj  witness  open  to  such  just  suspicion  can  be  relied  on,  where  he  is  not  cor- 
Toborated  by  other  evidence.  Einledde  v.  Harrison,  2  Fhillim.  499;  and  see  Burrows  v. 
Locke,  10  Ves.  474.— Chitty. 

The  statute  I  Vict.  C.  a6  repeals  the  act  7$  Geo.  It  C.  6  (except  as  it  affects  the  colo- 
nies) and  re.«nacts  and  extendi  some  of  its  provisions.  It  makes  void  devises  and 
beqnesta  not  only  to  an  attesting  witness,  bnt  to  the  husband  or  wife  of  such  witness,  and 
expressly  frrovides  that  the  incompetency  of  a  witness  to  be  admitted  to  prove  the  execu- 
tion of  a  will  shall  not  render  it  invalid.  The  statute  further  enacts  that  any  creditor,  or 
the  wife  or  husband  of  any  creditor,  whose  debt  ts  charged  upon  the  property  devised  or 
bequeathed  by  the  will,  may  be  admitted  to  prove  the  execution  thereof  as  an  attesting 
witaeoa,  and  that  an  execuwroi  a  will  may  be  admitted  to  prove  its  execution,— a  point 
on  which  some  doubts  hsd  previously  existed. — Kerr. 

In  Snllivan  v,  Sullivan,  in6  Mass.  476,  it  was  held  that  a  wife  was  not  a  competent 
attesting  witness  to  a  will  which  contained  a  devise  to  her  husband. 

(13)  "nie  statute  47  Geo.  III.  seas,  j,  c.  74  enacts  that  when  any  person,  being  at  the 
time  of  his  death  a  trader,  within  the  true  intent  and  meaning  of  the  laws  relating  to 
bankrupts,  shall  die  seised  of  or  entitled  to  any  estate  or  intertit  in  lands,  tenements,  or 
Book  11.-24.  837 
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A  will  of  lands,  made  by  the  permission  and  under  the  control  of  these 
statutes,  is  considered  by  the  courts  of  law  not  so  much  in  the  nature  of  a 
testament,  as  of  a  conveyance  declaring  the  uses  to  which  the  land  shall  be 
subject:  with  this  difference,  that  in  ttie  other  conveyances  the  actual  sui- 
xription  of  the  witnesses  is  not  required  by  law.Cw)  though  it  is  prudent 
for  them  so  to  do,  in  order  to  assist  their  memory  when  living,  and  to  supidy 
their  evidence  when  dead:  hut  in  devises  of  lands  such  subscription  is  now 
absolutely  necessary  by  statute,  .in  order  to  identify  a  conveyance,  which  in 
its  nature  can  never  be  set  im  till  after  the  death  of  the  devisor.  And  upon 
this  notion,  that  a  devise  affecting  lands  is  merely  a  ^>edes  of  conveyance, 
is  founded  this  distinction  between  such  devises  and  testaments  of  personal 
chattels;  that  the  latter  will  operate  upon  whatever  the  testator  dies  pos- 
sessed(i4)  of,  the  former  only  upon  such  real  estates  as  were  his  at 
the    time    of   executing    and    publishing    his    will.(x)(i5)      Wherefore 

(w)  8BBpM«9(n,M>.  (z)  1  p.  Wdu.  a7&.    UUod.l«. 

hereditaments,  or  other  real  estate,  which  he  shall  not  by  hb  last  will  have  charged  with 
or  devised,  BUbicct  to  or  for  the  payment  of  his  debts,  and  which  before  the  possiiiK  of 
Vbia  B.tA  woa\A\ia.yK  heen  assets  fir  the  payment  of  his  debts  AxKOD  any  specialty  in  wliich 
the  heirs  were  bound,  the  same  shall  be  assets  to  be  administered  in  courts  of  equity  for 
the  payment  of  ail  the  just  debts  of  such  person,  as  well  debts  due  on  simple  contract  as 
on  spedally:  and  that  the  heir  or  heirs-at-Uw,  devisee  or  devisees,  of  such  debtors,  shall 
be  liable  to  all  the  same  salts  in  equity,  at  the  suit  of  any  of  the  creditors  of  such  dehton. 
whether  creditors  by  simple  contract  or  by  specialty,  as  they  were  before  the  passing  of 
this  act  liable  to,  at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound:  pro- 
vided always  that  in  the  administration  ofaasets  by  court*  of  equity,  under  and  by  virtne 
of  this  act,  all  creditors  by  specialty  iu  which  the  heirs  are  bound  shall  be  paid  the  fuU 
amount  of  the  debts  due  to  them  before  any  of  the  creditors  by  simple  contract  or  by  specuUfy, 
in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their  demands. 

With  respect  to  the  above  enactments  in  the  3  &  4  W.  and  M.  c.  14.  ■««  the  decisions, 
Bac  Abr.  Heir  and  Ancestor,  F.  I  Chitty  on  PI.  4th  edit  43.  A  devisee  as  snch  is  liable 
to  be  sued  at  law  only  in  an  action  of  debt,  and  not  of  covenant  7  Bast,  tz8.  A  devise 
to  raise  a  portion  for  younger  children,  according  to  an  agreement  before  marriage,  and 
a  devise  for  payment  of  debts,  are  esceptions  in  this  statute,  (see  section  4;)  but  the  pay- 
ment of  the  debts  must  be  provided  for  effectually,  to  bring  the  case  within  this  excep- 
tion,    iBro.  311.     J  Bro.  614.     7  Ves.  Jr.  323.— CHirrv. 

This  statute  has  been  repealed ;  but  the  payment  of  simple  contract,  aa  well  as  specialty 
debts,  ont  of  the  real  estate  of  the  dec^ised  debtor,  has  been  provided  for  by  other  stat- 
ates.  See  11  Geo.  IV.  and  i  Wm.  IV.  c.  47;  3  &.  4  Wm.  IV.  c  104;  and  3  &  3  Vict  c 
60.— Kbkk. 

( 14)  Reel  Prop.  Statutes,  Leith,  n.  387.  But  in  some  esses  of  specific  legates,  his 
intention  might  be  frustrated  by  tue  operation  of  another  rule.  Thus,  if  a  testator, 
having  a  lease  hold  messuage,  or  a  sum  of  /"looo  three  per  cent  consols,  bequeathed 
"  all  that  my  messuage  in  A.  or  all  that  sum  of  ^iogo  three  per  cent  consols  standing  in 
■my  name,"  he  is  considered  as  referring  to  tlie  house  or  stock  belonnng  to  him  when  he 
made  his  will,  and  therefore  if  he  subsequently  disposes  of  such  nonae  or  stock,  the 
bequest  fails,  though  at  his  decease  he  may  happen  to  be  possessed  of  messnages,  or  a 
sum  answering  to  the  description  in  the  will  (i  Jar.  on  Wills).  To  remedy  these  mis- 
chiefs, applying,  thoiuh  for  difierent  reasons,  to  both  real  and  personal  estate,  the  statute 
I  Vict  c.  16  was  pass^  in  the  year  1837,  and  all  property  of  whatever  kind  a  man  is  poa- 
aessed  or  entitled  at  the  time  of  his  death,  passes  by  his  will,  unless  a  contrary  intention 
should  appear  from  the  will  itself.     Bobbins  v.  Windly,  3  Jones  (N.  C.)  389  (1851). 

(15)  Lord  MansBeld  has  declared  that  this  does  not  turn  upon  the  construction  of  the 
statute  33  Hen.  VIII.  c.  1,  as  some  have  supposed,  which  says  that  any  person  having 
lands,  etc.  may  devise;  for  the  same  rule  prevailed  before  the  statute,  where  lands  were 
devisable  by  custom.  Cowp.  90.  It  has  been  determined  that  where  a  testator  has 
devised  all  his  lands,  or  all  die  lands  which  he  shall  have  at  the  time  of  his  death,  if  he 
purchase  copyholds  after  the  execution  of  the  will,  and  surrenders  them  to  the  uses 
^f/arAf  by  his  will,  they  will  pass  by  the  will.  (Covrp.  130;]  or  if  the  testator,  after  mak- 
ing such  a  devise,  purchase  freeoold  lands  and  then  m^eacodicilduly  executed  according 
to  the  statute,  though  no  notice  is  taken  of  the  alter- purchased  lands,  yet  if  the  codicil  is 
annexed  to  or  confirms  the  will,  or,  as  it  seems,  has  a  reference  to  it,  this  amounts  to  « 
republication  of  the  will,  and  the  after-pnrchased  lands  will  pass  under  the  general  devise, 
(Cowp.  138.    Com.  3S3.    4  Bro.  3.     7  Ves.  Jr.  98;)  but  if  the  codidl  refer  cxpready  to 
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no  *after  purchased  lands  will  pass  under  such  devise,(^)  unless,     [*379 
subsequent  to  the  purchase  or  contract,  (^)  the  devisor  republishes 
hiswill.(a)(i6) 

We  have  now  considered  the  several  species  of  common  assurances,  whereby 
a  title  to  lauds  and  tenements  may  be  transferred  and  conveyed  from  one  man 
to  another.  But,  before  we  conclude  this  head,  it  may  not  be  improper  to 
take  notice  of  a  few  general  rules  and  maxims,  which  have  been  laid  down 
by  courts  of  justice,  for  the  construction  and  exposition  of  them  all.    lliese 


the  lands  only  devised  b^  the  will,  then  the  aftei-porchased  lands  will  not  pus  under  the 
general  devise  of  the  wilL  7  T.  R.  4S1.  This  also  is  a  Kenenl  rule,  Out  if  a  man  is 
Beised  of  an  estate  in  fee,  and  disposes  of  it  by  will,  and  aflerwards  make  a  convejiance 
of  the  fee-simple,  and  take  back  a  new  estate,  this  new  estate  will  not  pass  br  Ihe  will, 
for  it  is  not  tlie  estate  which  the  testator  hod  at  the  time  of  publishing  nis  will.  A  man 
possessed  of  estates  in  fee  before  marriage,  in  order  to  make  certain  settlements  upon  his 
wife  and  children,  entered  into  an  agreement,  in  which  he  reserved  to  himself  the  rever- 
sion in  fee,  which  reversioti  he  afterwards  disposed  of  by  his  will,  and  after  the  making 
of  his  will  lie  executed  proper  conveyances  for  the  performance  of  the  marriage  articles 
in  which,  after  the  limitations  to  his  wife  and  children,  he  took  back  the  reveraion  in  fee: 
this  was  held  by  lord  Loughborough  to  be  a  icvocation  of  the  will;  and  his  decision  was 
afterwards  confirmed  by  the  house  of  lords,  in  the  case  of  Brydges  v.  Duchess  of  Cbandoa, 
a  Ves.  Jr.  417. 

A  similar  decinon  was  also  made  in  the  courts  of  Common  Pleas  and  Kine's  Bench,  in 
the  cose  of  Goodtitle  r.  Otway,  7  T.  R.  399.  In  that  case  lord  Kenyon  lays  down,  gener- 
ally, "  that  it  Is  now  indisputably  fixed,  that  where  the  whole  estate  ia  convejed  to  uses, 
though  the  ultimate  reversion  comes  bock  to  the  grantor  by  the  same  instrument,  it  oper- 
ates as  a  revocation  of  a  prior  will."    7  T.  R.  419. 

Bqui^  admits  no  revocation  which  would  not  upon  legal  grounds  be  a  revocation  at 
law.  lliere  are  three  cases  which  are  exceptions  to  this  general  rule, — viz.,  mor^ragcs, 
which  are  revocations  ^ro  iatilc  [For  so  much]  only,  a  conveyance  for  payments  of  deots, 
or  a  conveyance  merely  for  the  purpose  of  a  partition  of  an  estate.  In  the  two  first,  a 
court  of  equity  decrees  Che  redemption  or  the  surplus  to  that  person  who  would  have 
been  entitled  if  such  mortgage  or  conveyance  had  not  existed, — t.  e.,  the  devisee,  a 
Ves.  Jr.  438.— Christian. 

If  an  estate  is  modified  in  a  different  manner,  as  where  a  new  interest  is  token  from 
that  in  which  it  stood  at  the  making  of  the  will,  it  is  a  revocation,  (sAtk.  741;)— and 
equitable  being  governed  by  the  same  rules  as  legal  estates,  if  any  new  use  be  limited, 
or  any  alteration  of  the  trusts  ui>on  which  they  were  settled  take  place,  a  devise  of  them 
will  lie  revoked.  3  Atk.  579.  If  A,,  having  devised  lands  to  B.,  afterwards  convey  to 
him  ■  less  estate,  as  for  years,  to  commence  from  the  death  of  the  devisor,  this  ia  a  revo- 
cation of  the  devise  to  B.,  fCro.  Jac.  49;)  but  a  grant  only  of  an  estate  for  years  ia  not  a 
revocation  of  a  devise  in  fee,  (i  Atk.  ji;)  or  if  A.,  after  devising  in  fee,  mortgage  his 
lands  or  convey  them  in  fee  to  trustees  to  pay  debts,  though  this  is  a  revocation  at  law. 
It  is  not  BO  in  equity,  except  pro  tanio  [For  so  much],  t  Vein.  339,  343.  See  also 
3  Ves.  Jr.  654.— CnrrTv. 

(16)  See  most  of  the  cases  collected,  1  Sannd.  377,  n.  4;  and  see  the  prindple,  Gilb. 
D.&T.116,  117.  I  Co.  105.  106.  6T.R.S18.  If  anestateisgiven  toA.andhisheiiB, 
or  to  A,  and  the  hein  of  his  body,  or  any  interest  whatever  to  A.,  and  A.  dies  before  the 
testator,  the  devise  is  lapsed  and  void,  and  Ihe  heirs  of  A.  can  claim  no  benefit  from  the 
devise.  White  v.  White,  6  T.  R.  418.  i  Bro.  119.  Doug.  330.  Colhonn  v.  Snider,  6 
Binn.  Pa.  154(1813).  Brewster  v.  McCall's  Devisees,  15  Conn.  389  (1843).  This  rule 
was  followed  in  New  York  until  the  revised  statutes  cnT  1830  were  passed.  Parker  v. 
BogarduB,  i  Selden  (N.  Y.)  311  (1851).  Ellison  v.  Miller,  11  Barb.  (N.  Y.) 
333  (1851).  It  seems  to  have  been  considered  the  received  lew  that  a  right 
of  entry  was  not  in  England  devisable.  This  would  seem  a  necessary  inference 
from  the  languaee  of  the  statute  of  wills,  and  Uie  construction  that  was  always 
given  it,  that  without  seisin  no  nun  can  devise.     In  Virginia,  where  by  the  statute  of 


which  he  hath,"  etc;  hence  a  writ  of  right  maybe  maintained  by  a  devisee  upon  the 
seisin  of  his  testator,  and  if  the  demandant  die  pending  the  suit  his  devisees  may  have 
the  cause  revived  in  their  names.    Taylor's  Devisees  v.  Rightmire,  8  Leigh  (Va.  1S36). 
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379-380  OF  THE  RIGHTS  [Book  H 

1.  That  the  construction  \x  favorable,  and  as  near  the  minds  and  apparent 
intents  of  the  parties  as  the  rules  of  law  will  admit.(^)(  17)  For  the  maxims 
of  law  are,  that  '^  verba  intenlioni  debent  mservire;"(iS)  and  "  benigne  inter- 
pretamur  eharlas  propter  sitnplicitatem  laieorum."  {xq)  And  therefore  the  con- 
struction must  also  be  reasonable,  and  agreeable  to  common  understanding,  (c) 

2.  That  quolies  in  verbis  nulla  est  ambiguitas  ibi  nulla  exposilio  contra  verbii 
fienda  esl:{d)  (20)  but  that,  where  the  intention  is  clear,  too  minute  a  stress 
be  not  laid  on  the  strict  and  precise  signification  of  words;  nam  qui  haret  in 
litera,  hteret  in  cortice.i^ii)  Therefore,  by  a  grant  of  a  remainder  a  reversion 
may  well  pass,  and  e  converso,  {e)  And  another  maxim  of  law  is,  that  "  mala 
grammatica  non  vitiat  cAarfam;" {22)  aather  false  English  nor  bad  Latin 
will  destroy  a  deed.(/)  Which  perhaps  a  classical  critic  may  think  to  be 
no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed,  and  not  merely 

upon  disjointed  parts  of  it.     "  /^am  ex  anlecedenttbus  et  amsequenti- 
♦380]     bus  Jit  optima   inierpretatio.'\g'){2^)    And  *therefore  that  every 

•^  Hob,  Z7.   fCDiiTeisely]. 

'- P.1S.    Co.Utl.13S.    ISbow.lH. 


(e)  Hob.  Z7.  r 
(/}  10  Rep.  13 
(0)  1  BaMr.  11 


(17)  Ambler  et  ux.  v.  Norton,  Hea.  &  Manf.  41  (Va.)  (1609).  Findlay  f.  Riddle,  3 
Binii.  (Pa.l  159  (1811).  Ids  Co.  v.  Carrington,  3  Conn,  357,  36a  (i8ao).  Belden  v. 
Seymour,  8  Conn.  18,  3*  (1830).  Houston  v.  Miner,  5  Blackf.  ilnd.)  91  (1839).  Fry  i/. 
Hawlev,  4  Fla.  378  (1851).  Davis  v.  Tarwater,  15  Ark.  (Barber)  187  (1854)-  Emmeraon 
o.  White,  39  N.  H.  483,  499  {1854).  Chartrand  v.  Brace,  16  CoL  19.  16(1891).  Leeper 
V.  Neef^le,  94  David.  (N.  C.)  333,  343  (18S6).  Kulikolani  v.  Corns.,  6  Hawaiian  Rep.  446, 
448  (1883).  Williams  on  Real  Prop.  (6  ed.)  aia.  Chitty  on  Contracts,  137,  13b,  15a 
Stoiy  on  Contracts,  781,  78^,  jSA.  In  f^ving  construction  to  a  written  instrument,  the 
court  takes  into  consideration  the  situation  and  circumstances  of  the  paxtiea  and  of  the 
subject  of  the  controversy:  in  relation  to  these,  extrinsic  evidence  is  properly  admissible. 
Wet»ter  v.  Atkinson,  4  N.  H.  31  (1837).  Gerrisb  v.  Cloi^h,  36  N.  H.  ^34  (1858).  When 
the  property  conveyed  ia  capable  of  definite  ascertainment  and  description,  an  accurate 
description  may  well  be  reijuired.  But  where  the  nature  and  condition  of  the  property  is 
such  that  a  definite  description  of  its  extent  and  value  cannot  be  ascertained,  an  iuaefi- 
nite  description  can,  by  extrinsic  evidence,  be  fitted  to  the  subject  matter  by  showing  the 
intention  of  the  parties  at  the  time  the  deed  was  executed.  Brown  v.  Cranberry  lion 
&  Coal  Co.,  59  Fed.  Rep.  437  (1894).  Under  a  covenant  to  keep  the  demiaed  premises 
in  good  repair,  and  to  deliver  them  to  the  lessor,  at  the  end  of  the  term,  in  such  repair, 
in  order  to  bind  the  leasee  for  damages  occasioned  by  an  act  of  God,  or  of  public 
enemies,  it  must  appear  that  the  intention  so  to  be  bound  was  so  entressand  special,  and 
so  clear  that  no  other  meaning  could  be  put  upon  it  Pollard  v.  Snaeffer,  i  Dallas  (Fa.) 
333  ( 1787).  A  lease  between  a  landlord  and  tenant  is  to  be  construed  by  those  rules 
which  govern  the  construction  of  contracts,  and  not  by  evidence  of  the  custom  of  the 
country.  Iddings  v.  Nagle,  3  W.  &  S.  (Pa.)  23-24  (1841)-  *  bond  is  not  rendered 
ineffectual,  by  any  mistake,  which  leaves  its  purpose  and  object  free  from  doubt  Pierce 
V.  Richardson,  37  N.  H.  306-313  (185S).  It  an  inatrumeat  in  the  form  of  a  promissory 
note,  be  signed  by  three  persons,  and  a  seal  is  affixed  at  the  signature  of  one  only,  a  joint 
action  cannot  be  maintained  against  tbe  three;  and  if  the  seal  be  affixed  aftenrards,  in 
the  absence  of  two  of  the  parties,  the  instrument  becomes  void  as  to  them.  Biery  v. 
Haines,  5  Whart.  (Pa.)  567  (1S40)  Where  anj'  doubt  arises  upon  the  true  sense  and 
meaning  of  the  words  themselves,  or  any  difficulty  as  to  their  application  under  the  sur- 
rounding circumstances,  the  sense  and  meaning  of  the  lanenage  may  be  invEStigated  and 
ascertained  by  evidence  dehors  the  instmnient  itself.    Hartwell  v.  Camman,  2  Stock. 

(N.J.  Eq.)  138-134(1854). 

(i8)  f"  Words  should  be  subservient  to  the  intention."] 

{19J  ["We  interpret  deeds  favorably  on  account  of  the  ignorance  of  the  laity."! 

(30)  [Where  there  is  no  ambiguity  in  the  words,  they  should  be  construed  accoraing  to 
their  obvious  meaning.] 

(sil  [For  he  who  confines  himself  to  the  letter  goes  but  half  way.  J 

(33)  ['•  Bad  fframmar  does  not  vitiate  a  deed. "J  Converse  v.  Kellogg,  7  Barhonr  (N. 
Y.t,  590-594  (1850).  Fretts  v.  Frets,  1  Covten  (N:  Y.),  335-341  (1833).  Cobb  v.  Hinea. 
I  Jones  Eq.  (N.  C.)  343-347  (>853). 

(33)  ["For  a  deed  is  best  interpreted  bv  the  bearing  of  all  its  parts."]  Carson  v.  Car- 
son, I  Wins.  Eq.  (N.  C.)  37  (1864).  Con'atantine  c.  Van  WinUe,  6  Hill  (N.  Y.)  177-J07 
(1864). 
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Chap.  33]  OF  THINGS.  380-381 

part  of  it  be  (if  possible)  made  to  take  effect:  and  no  word  but  what  may 
operate  in  .some  shape  or  other. (A)  "  Nam  verba  debent  inUlligi  cum  effettu, 
ui  res  magis  valeat  quam  pereat."  (J){2^ 

4,  That  the  deed  be  taken  most  strongly  against  him  that  is  the  agent  or 
contractor,  and  in  favor  of  the  other  party.  "  Verba  fortius  accipiuntur  con- 
tra proferentem." {2^)  As,  if  tenant  in  fee-simple  grants  to  any  one  an 
estate  for  life,  generally,  it  shall  be  construed  an  estate  for  the  life  of  the 
grantee,  (y)  For  the  principle  of  self-preservation  will  make  men  sufficiently 
careful  not  to  prejudice  their  own  interest  by  the  too  extensive  meaning  of 
their  words:  and  hereby  all  manner  of  deceit  in  any  grant  is  avoided;  for  men 
would  always  affect  ambiguous  and  intricate  expressions,  provided  they  were 
afterwards  at  liberty  to  put  their  own  construction  upon  them.  But  here  a 
distinction  must  be  taken  between  an  indenture  and  a  deed-poll:  for  the 
words  of  an  indenture,  executed  by  both  parties,  are  to  be  considered  as  the 
words  of  them  both;  for,  though  delivered  as  the  words  of  one  party,  yet 
they  are  not  his  words  only,  because  the  other  party  hath  given  his  consent  to 
every  one  of  them.  But  in  a  deed-poll,  executed  only  by  the  grantor,  they 
are  the  words  of  the  grantor  only,  and  shall  be  taken  most  strongly  against 
him,(*)(26)  And,  in  general,  this  rule,  being  a  rule  of  some  strictness  and 
rigor,  is  the  last  to  be  resorted  to;  and  is  never  to  be  relied  upon,  but  where 
all  other  rules  of  exposition  fail.(/) 

5.  That,  if  the  words  will  bear  two  senses,  one  agreeable  to,  and  another 
against,  law,  that  sense  be  preferred  which  is  most  agreeable  thereto. (m)  As 
if  tenant  in  tail  lets  a  lease  to  have  and  to  hold  during  life,  generally,  it  shall 
be  construed  to  be  a  lease  for  his  own  life  only,  for  that  stands  with  the  law; 
and  not  for  the  life  of  the  lessee,  which  is  beyond  his  power  to  grant. 

*6,  That,  in  a  deed,  if  there  be  two  clauses  so  totally  repugnant  to  [*38 1 
each  other,  that  they  cannot  stand  together,  the  first  shall  be  received, 
and  the  latter  rejected;(M)  wherein  it  differs  from  a  will;  for  there,  of  two 
such  repugnant  clauses  the  latter  shall  stand. (f)  Which  is  owing  to  the  dif- 
ferent natures  of  the  two  instruments;  for  the  first  deed  and  the  last  will  are 
always  most  available  in  law. (27)  Yet  in  both  cases  we  should  rather 
attempt  to  reconcile  them.(/) 

I  A)  1  p.  Wma.  &}.  <m)  Ca  Utt.  VL 

i)  Flowd.  IM.  (n)  Hartr.  H. 

/)  Co.  Lltt.  II.  <•>!  Co.  Utt.  112. 

IS  Co.  Litt  IM.        •  (f>)  Ctd.  EUi.  420.    I  Vem.  90. 
I)  Btcod'b  Elem.  c.  3. 

(14)  ["For  words  ahotild  be  understood  with  an  effect  that  tuay  tend  more  to 
Btrenethen  than  destroy  the  subject  matter."] 

(35)  ["Words  should  be  taken  most  strongly  against  him  who  tiaea  them."]  The  rule 
apphes  to  deeds  executed  by  the  grantor  only,  or  deeds  roll,  and  tiot  to  indentures  exe- 
cuted by  both  parties.  Knight  v.  The  Indiana  etc.  Co.,  47  Ind.  105-iia  (1874).  Dunn  v. 
Englisli.  3  Zab.  (N.  J.)  126.  117  (1851).  That  rule  of  construction  is  not  properlj^  applied 
ble  in  any  case  but  one  of  strict  equivocation,  where  the  words  used  will  bear  either  one 
of  two  or  more  interpretations  equally  well.  Adams  v.  Warner,  33  Vcr.  395,  413  (1851). 
Talley  v.  Giles.  29  Ind.  114,  115  I1867).  Greenleaf's  Cruise  on  Real  Prop.  vol.  a,  p.  597; 
( 1856J.  In  the  languBKe  of  the  authoritiefi  generally,  private  giants  ate  strictly  construed 
against  the  grantor,  and  public  grants  against  the  grantees.  North.  Fac.  K.  R.  Co.  v. 
Majors,  5  Mont,  iii,  135  U884). 

(26)Doane  v.  Wilcutt,  71  Mass,  33a  (1855V  Taylor  v.  Baker,  i  Fla.  253  (Branch, 
1847).  Metcalf  on  Contracts,  p.  360  (Heard's  ed.  1888).  This  distinction  does  not 
appear  to  be  recognized  at  the  present  day,  and  the  rule  of  construing  most  strictly 
against  the  grantor  has  frequently  been  applied  to  indentures.  M,  &  W.  556.  5  B. 
&  C.  843.— KKRR.  Constantine  *.  Van  Winkle,  6  Hill  {N.  Y.)  177,  J07  (1864).  Jewett 
V.  Jewett,  16  Barb.  (N.  Y.l  157  (1853). 

{37)  Such  was  held  to  be  the  law  in  the  time  of  lord  Coke.  See,  accordingly,  6  Ves. 
103.  5  Ves.  247,  407.  But  now,  where  the  same  estate  is  devised  to  A.  in  fee,  and  after- 
wards to  B.  in  fee  in  the  same  will,  they  are  construed  to  take  the  estate  as  joint-tenants, 
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381-383  OF  THE  RIGHTS  [Book  II 

7.  That  a  devise  be  most  favorably  expounded,  to  pursue  if  possible  tbe 
will  of  the  devisor,  who  for  want  of  advice  or  leamiug  may  have  omitted  the 
l^al  or  prrypcT  phrases.  And  therefore  many  times  the  law  dispenses  with 
the  want  of  words  in  devises  that  are  absolutely  requiate  in  all  other  instru- 
ments.(2S}  Thus,  a  fee  may  be  conveyed  without  words  of  inheritance ;(^) 
and  an  estate-tail  without  words  of  procreation. (r)  By  a  will  also  an 
estate  may  pass  by  mere  implication,  without  any  express  words  to  direct  its 
course.  As,  where  a  man  devises  lands  to  his  heir-at-law,  after  the  death  of 
his  wife:  here, -though  no  estate  is  given  to  the  wife  in  express  terms,  yet  she 
^lall  have  an  estate  for  life  by  implication  ;(j)  for  the  intent  of  the  testator  is 
clearly  to  postpone  the  heir  till  after  her  death;  and,  if  she  does  not  take  it, 
nobody  elaecan.(Z9)  So,  also,  where  a  devise  is  of  black-acre  to  A.  and  of 
white-acre  to  B.  in  tail,  and  if  they  both  die  without  issue,  then  to  C.  in  fee; 
here  A.  and  B.  have  cross- remainders  by  implication,  and  on  the  failure  of 
cither's  issue,  the  other  or  his  issue  shall  take  the  whole;  and  C's  remainder 
over  shall  be  postponed  till  the  issue  of  both  shall  fail.(^)  But,  to  avoid  confu- 
sion, no  such  cross- remainders  are  allowed  between  more  than  two  devisees:(B) 
(30)  and,  in  general,  when  any  implications  are  allowed,  they  must 
♦382]  be  such  as  are  necessary  (or  at  least  highly  *proda6/e)  and  not  merely 
possible  implicatiotLS.(2f)   And  herein  there  is  no  distinction  between 


'.)  Freem.  IH. 
^enVviI.  17.    1  Ventr.  ITl.  {«)  Vaugh.  202. 


MDvellS. (u)  Cpo.  Jac.  »5.    1  Veil  tr.  224.    ISfaoir.  in 


•  434t  499  (1873)-  White  v.  Hotton,  3  Zab.  (N.  J.)  415,  419  (iSial.  Sherrod  ^ 
Sherrod,  38  Ala.  537.  553(18631.  Somere  y.  Piereon.  i  Harr.  (N.  J.)  181  (1837).  Lytk 
*.  Bevendge,  58  N.  Y.  59S,  Sickels  (1874).  The  doctrine  thai  the  tesUtor's  intention  i) 
the  guidins  and  controlling  rule  of  interpretation  requires,  not  nnfreqnently  a  disr^ud 
of  the  Qsual  technical  meanins  of  words  and  phraaes  and  when  necessary  snch  techaical 
meaning  must  yield  to  the  evident  intent  of  tne  testator.  Lytle  v.  Beveridge,  58  Sickel* 
(N.  Y.)  593,  598  (1874).  Not  so  much  regarding  the  propriety  of  grammar  as  their  gen- 
eral and  popular  sense.  Campbell  v.  McDonald,  10  Watts  (Pa.)  183  (1841).  Worrall'* 
Accounts,  5  W.  &  S.  (Pa.)  114  (1843).  Where  there  is  a  particular  and  a  general  par- 
amount interest  in  the  same  will,  and  they  dash,  the  general  interest  must  prevaiL 
Leeper  v.  Nagle,  94  N.  C  338  (1886J. 

But  it  has  oeen  thought  that,  if  it  is  given  to  a  stranger  after  the  wife's  death,  tbe 
devise  raises  no  implication  in  favor  of  the  wife,  for  it  may  descend  to  the  heirduring  the 
life  of  the  wife,  which  possibly  may  have  been  the  testator's  intention.  Cro.  Jac  75. 
And  courts  of  law  have  laid  it  down  as  a  rule  that  the  heir  shall  not  be  disiiuetited 
bnt  by  a  plain,  and  not  merely  probable,  intention.    Doe  v.  Wilkinson,  a  T.  R.  209. — 

CHITtV. 

( v))  An  estate  may  be  enlarged,  controlled  or  even  destroyed  by  implication ;  but  the 
principle  must  be  taken  subject  to  certain  other  well  established  rules,  as  that  where  an 
instrument  is  reduced  to  wnting,  nothing  is  to  be  implied  which  does  not  arise  from  the 
faceof  the  writing.     Carrii.  Porter,  i  McCord  (S.  C.  Eq.)  60-80(1825). 

(30)  Bannister  v.  Henderson,  i  Quin  (Mass.)  119,  155  (1763),  The  contrary  has  for 
some  time  been  fully  established;  and  this  has  been  laid  down  by  lord  Mansfield  as  a 

Sneral  rule,  viz.,  wherever  cross-remaiadera  are  to  be  raised  between  two  and  no  more, 
E  favorable  presumption  is  in  support  of  cross-remainders;  where  between  more  than 
two,  the  presumption  is  against  them;  but  the  intention  of  the  testator  may  defeat  tbe 
presumption  in  either  case.  Perry  e(  al.  v.  White.  Cowp.  777,  797.  4  T.  R.  71a  And 
the  editor  conceives  that  cross-remainders  would  be  raised  in  every  case  in  which  it 


appears  to  be  the  testator's  intention  that  the  subsequent  devisee  shall  take  nothing  till 
the  issue  of  all  the  first  devisees  are  extinct     Cowp.  777,  797.    4  T.  R,  710. 

a  case  where  cross. remainders  were  created  by  a  deed,  lord  Kenyon  dedand  that 


"  no  technical  precise  form  of  words  is  necessary  to  create  cross-remainders, — though  ii. 
the  verboseness  of  conveyancers  an  abundance  of  words  is  generally  introduced  in  deeds 
for  this  pnrpose. "  5  T.  R.  431.  Bnt  cross-remainders  cannot  be  created  in  a  deed,  as  in 
a  will,  by  implication,  not  even  where  the  ultimate  limitation  is  given  "  in  default  of  all 
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the  rules  of  law  and  of  equity;  for  the  will,  being  considered  in  both  courts 
in  the  light  of  a  limitation  of  uses,(jr)  is  construed  in  each  with  equal  favor 
and  benignity,  and  expounded  rather  on  its  own  particular  circumstances, 
than  by  any  general  rules  of  positive  law. (31) 
(z)  Ftug.  236.  11  UtMi.  us. 

such  issue,"  vhicb  words  would  probably  create  cross-remainders  amoDgst  any  number 
in  a  will,    s  T.  R.  511.     1  Bast,  416. 

In  a  will  there  may  be  crooa-rcmainders  amnnnt  any  number  by  implication,  where  it 
is  the  manifest  intention  of  the  testator,  though  he  has  given  the  estates  to  the  mpective 
heirs  of  theii  bodies,    a  East,  36. — Christian. 

(31)  Washbum  on  Real  Prop.  p.  739  (5  ed. ).  Upon  this  subject  lord  BIdon  has  ex- 
pissed  himself  thus; — ' '  In  construing  a  will,  conjecture  must  not  be  taken  for  implica- 
tion, but  necessary  implication  means  not  natural  necessity,  but  so  strong  a  probability 
of  intention  that  an  intention  contnuy  to  that  which  is  imputed  to  the  testator  cannot 
be  supposed."  i  Ves.  &  Bea.  466.  Therefore,  if  the  devise  were  to  a  stranger  after  the 
death  of  the  wife,  the  wife  would  not  take  any  thing  by  implication;  for  then  it  might  as 
well  be  supposed  that  the  testator  meant  his  heir-at-law  to  take  during  the  wife's  life,  as 
the  wife;  and,  where  it  is  so,  the  obvions  title  of  the  heir-at-law  will  be  prefetred. 
Smartle  v.  Scholar,  i  I,ev.  107. — Coi,Hkidgb. 

A  branch  of  this  subject  has  been  treated  with  consummate  abili^  in  Mr.  (now  Sa 
James)  Wigram's  work  on  "  The  Admission  of  Extrinsic  Evidence  in  aid  of  the  Inter- 
pretation of  Wills."  The  learned  author  has  deduced  from  the  authorities  tbe  following 
seven  propositions,  which,  though  he  has  confined  his  inquiry  to  the  subject  of  wills, 
seem  to  be  equally  applicable  to  the  interpretation  of  deeds  and  other  instmnienta: — 

I.  "  A  testator  is  always  presumed  to  use  the  words  in  which  he  expresses  hirowlf 
according  to  their  strict  and  primary  acceptation,  unless  from  the  context  of  the  will  it 
appears  tnat  he  has  used  them  in  a  difierent  sense;  in  which  case  the  sense  in  which  he 
thus  appears  to  have  used  them  will  be  the  sense  in  which  they  are  to  be  construed." 

II.  "  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent  that  a 
testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than  their 
strict  and  primary  sense,  and  when  his  words,  so  interpieled,  are  sensible  with  refetenee 
to  extrinsic  circumstantes,  it  is  an  inflexible  rule  of  construction  that  the  words  of  th«> 
will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no  other,  although 
they  may  be  capaole  of  some  popular  or  secondary  interpretation,  and  although  fie 
moat  conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary  sense  be 
tendered." 

III.  "  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than  their 
strict  and  primary  sense,  but  his  words  so  interpreted  are  insensible  with  reference  to 
extrinsic  circumstances,  a  conrt  of  law  may  look  into  the  extrinsic  circumstances  of  the 
case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or  secondary 
sense  of  which,  with  reference  to  these  circuvis/ances,  they  sre  capable." 

IV.  "  Where  the  characters  in  which  a  will  is  written  are  difficult  m  be  deciphered, 
or  the  language  of  the  will  is  not  undeiatood  by  the  court,  the  evidenct  jf  persons  skilled 
in  deciphering  writing,  or  who  understand  the  language  in  which  th«  will  is  written,  is 
admissible  to  declare  what  the  characters  are,  or  to  infariD  the  court  ol  the  proper  mean- 
ing of  the  wordsi" 

V.  "For  the  purpose  of  determining  the  object  of  a  testator's  bout  ty,  or  the  subject 
of  disposition,  or  tne  quantity  of  interest  intended  to  be  given  by  bii  will,  a  court  may 
inquire  into  every  material  fact  relating  to  the  peison  who  claims  to  b»  interested  under 
the  will,  and  to  the  property  which  is  claimea  as  the  subject  of  di^  tsition,  aa  to  the 
circumstances  of  the  testator  and  of  his  family  and  affairs,  for  the  pui  poae  of  enabling 
the  court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  determine  the 
quantity  of  interest  he  has  given  by  his  will. 

"  The  same  (it  is  conceivnl)  is  true  of  every  other  disputed  point  respecting  which  it 
can  be  shown  that  a  knowledge  of  extrinsic  facts  can  in  any  way  be  made  ancillary  to 
the  right  interpretation  of  a  testator's  worda" 

[In  commenting  on  this  proposition,  a  material  fact  is  defined  to  be  any  fact  which, 
ofcordinz  to  the  ^xlinaty  rules  of  evidence,  tends  to  show  which  of  the  propoaitions  II. 
and  III.  the  circumstances  of  the  case  render  applicable;  in  other  woras,  whether  the 
words,  being  strictly  construed,  have  or  have  not  a  definite  and  reasonable  meaning  with 
reference  to  the  actual  drcumstances.l 

VI.  "  Where  the  words  of  a  will,  ained  by  evidence  of  the  material  fE^tsof  thecase,are 
insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admissible  to  prore 
what  the  testator  intended,  and  the  will  {except  in  certain  cases,  see  prop.  VII.)  will  bf 
Toid  for  uncertainty." 
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And  thus  we  have  taken  a  transient  view,  in  this  and  the  three  |»«%ding 
chapters,  of  a  very  large  and  diffusive  subject,  the  doctrine  of  common 
assurances:  which  concludes  our  observations  on  the  title  to  things  real,  or 
the  means  by  which  they  may  be  reciprocally  lost  and  acquired.  We  have 
before  considered  the  estates  which  may  be  had  in  them,  with  regard  to  their 
duration  or  quantity  of  interest,  the  time  of  their  enjoyment,  and  the  number 
and  connections  of  the  persons  entitled  to  hold  them:  we  have  examined  the 
tenures,  both  ancient  and  modem,  whereby  those  estates  have  been,  and  are 
now,  holden:  and  have  distinguished  the  object  of  all  these  inquiries, 
namely,  things  real  into  the  corporeal  or  substantial  and  incorporeal  or  ideal 
kind;  and  have  thus  considered  the  rights  of  real  property  in  every  light 
wherein  they  are  contemplated  by  the  laws  of  England.  A  system  of  laws, 
that  differs  much  from  every  other  system,  except  those  of  the  same  feodal 
origin,  in  its  notions  and  regulations  of  landed  estates;  and  which  therefore 
could  in  this  particular  be  very  seldom  compared  with  any  other. 

The  subject  which  has  thus  employed  our  attention  is  of  very  extensive 
use,  and  of  as  extensive  variety.  And  yet  I  am  afraid  it  has  aiTorded  the 
student  less  amusement  and  pleasure  in  the  pursuit,  than  the  matters 
discussed  in  the  preceding  boolc.  To  say  the  truth,  the  vast  alterations 
which  the  doctrine  of  real  property  has  undei^one  from  the  conquest  to  the 
present  time;  the  infinite  determinations  upon  points  that  continually  arise, 

and  which  have  been  heaped  one  upon  another  for  a  course  of  seven 
^383]     centuries,  without  any  order  or  "'method;  and  the  multiplicity  of  acts 

of  parliament  which  have  amended,  or  sometimes  only  altered,  the 
common  law:  these  causes  have  made  the  study  of  this  branch  of  our  national 
jurisprudence  a  little  perplexed  and  intricate.  It  hath  been  my  endeavor 
principally  to  select  such  parts  of  it  as  were  of  the  most  general  use,  where 
the  principles  were  the  most  simple,  the  reasons  of  them  the  most  obvious, 
and  the  practice  the  least  embarraMed.  Yet  I  cannot  presume  that  I  have 
always  been  thoroughly  intelligible  to  such  of  my  readers  as  were  before 
strangers  even  to  the  very  terms  of  art  which  I  have  been  obliged  to  make  use 
of;  though,  whenever  those  have  first  occurred,  I  have  generally  attempted  a 
short  explication  of  their  meaning.  These  are  indeed  the  more  numerous, 
on  account  of  the  different  languages,  which  our  law  has  at  different  periods 
been  taught  to  speak;  the  difficulty  arising  from  which  will  insensibly 
diminish  by  use  and  familiar  acquaintance.  And  therefore  I  shall  close  this 
branch  of  our  inquiries  with  the  words  of  Sir  Edward  Coke:{^) — "  Albeit 
the  student  shall  not  at  any  one  day,  do  what  he  can,  reach  to  the  fiill  meanit^ 
of  all  that  is  here  laid  down,  yet  let  him  no  way  discourage  himself,  but  pro- 
ceed: for  on  some  other  day,  in  some  other  place, ' '  (or  perhaps  upon  a  second 
perusal  of  the  same,)  "  his  doubts  will  be  prot»bly  removed." 


VII.  "  Notwitlistatiditig  the  rule  of  law  which  makes  a  will  void  for  Qncertaiaty  ichere 
.  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to  deter- 
mine the  testator's  meaning,  courts  of  law,  in  certain  special  cases,  admit  extrinsic  evi- 
dence of  intention  to  moke  certain  the  person  or  thing  intended,  where  the  description 
in  the  will  is  insufficient  for  the  purpose.  Theae  cases  may  be  tfans  defined:  where  the 
object  of  a  testator's  bounty,  or  me  subject  of  din>osition  (i.  e.  the  person  or  thing 
intended)  is  described  in  terms  which  are  applicable  indifferently  to  more  than  one 
peraon  or  thing,  evidence  is  admissible  to  prove  which  of  the  persons  or  things  ao  de- 
scribed waa  intended  by  the  testator,"— SwkbT. 
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CHAPTER  XXIV. 

OF  THINGS  PERSONAl,. 

Undbr  the  name  of  things  penmial  are  included  all  sorts  of  things 
movable,  which  may  attend  a  man's  person  wherever  be  goes'.(i)  and  there- 
fore, being  only  the  objects  of  the  law  while  they  remain  within  the  limits  of 
its  jurisdiction,  and  being  also  of  a  perishable  quality,  are  not  esteemed  of  so 
high  a  nature,  nor  paid  so  much  regard  to  by  the  law,  as  things  that  are  in 
their  nature  more  permanent  and  immovable,  as  land  and  houses,  and  the 
profits  issuing  thereout.(2)  These,  being  constantly  within  the  reach  and 
under  the  protection  of  the  law,  were  the  principal  favorites  of  our  first 
legislators:  who  took  all  imaginable  care  in  ascertaining  the  rights,  and 
directing  the  disposition,  of  such  property  as  they  imagined  to  be  lasting,  and 
which  would  answer  to  posterity  the  trouble  and  pains  that  their  ancestors 
employed  about  them;  but  at  the  same  time  entertained  a  very  low  and  con- 
temptuous opinion  of  all  personal  estate,  which  they  regarded  as  only  a 
transient  commodity.  The  amount  of  it  indeed  was  comparatively  very 
trifling,  during  the  scarcity  of  money  and  the  ignorance  of  luxurious  refine- 
ment which  prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  the 
fiftetnth,  tenth,  or  sometimes  a  much  larger  proportion,  of  all  the  movables 
of  the  subject,  was  frequently  laid  without  scruple,  and  is  mentioned  with 
much  unconcern  by  our  ancient  historians,  though  now  it  would  justly 
alarm  our  opulent  merchants  and  stockholders.  And  hence  "likewise  [*385 
may  be  derived  the  frequent  forfeitures  inflicted  by  the  common  law, 
of  all  a  man's  goods  and  chattels,  for  misbehaviors  and  inadvertencies  that 
at  present  hardly  seem  to  deserve  so  severe  a  punishment.  Our  ancient  law 
books,  which  are  founded  upon  the  feodal  provisions,  do  not  therefore  often 
condescend  to  regulate  this  species  of  property.  There  is  not  a  chapter  in 
Britton  or  the  Mirror,  that  can  fairly  be  referred  to  this  head;  and  the  little 
that  is  to  be  found  in  Glanvil,  Bracton,  and  Fleta  seems  principally  borrowed 
from  the  civilians.  But  of  later  years,  since  the  introduction  and  extension 
of  trade  and  commerce,  which  are  entirely  occupied  in  this  species  of  pro- 
perty, and  have  greatly  augmented  its  quantity  and  of  course  its  value,  we 
have  learned  to  conceive  different  ideas  of  it.  Our  courts  now  regard  a  man's 
personalty  in  a  light  nearly,  if  not  quite,  equal  to  his  realty:  and  have 
adopted  a  more  enlat^ed  and  less  technical  mode  of  considering  the  one  than 
the  other;  frequently  drawn  from  the  rules  which  they  found  already  estab- 
lished by  the  Roman  law,  wherever  those  rules  appeared  to  be  well  grounded 
and  apposite  to  the  case  in  question,  but  principally  from  reason  and  con- 
venience, adapted  to  the  circumstances  of  the  times;  preserving  withal  a  due 
regard  to  ancient  usages,  and  a  certain  feodal  tincture,  which  is  still  to  be 
found  in  some  branches  of  personal  property. 


( i)  See  in  general,  as  to  vhat  is  personal  property,  Schouler's  Pers.  Prop.  p.  4  (a  ed. 
1884).  Binn's  Justice  (10  ed.  1895)  p.  78.  For  Ibis  title  the  choice  of  two  reasona 
is  given  by  Sir  Edward  Coke,  "because  for  the  most  part  they  belong  to  the  person 
of  a  man,  or  else  for  that  thev  are  to  be  recovered  by  personal  actions."  (Co.  Litt.  tiS, 
b. )  The  latter  is  most  probably  trae.  Wben  goods  and  chattels  began  to  be  called  per- 
sonals, thev  had  become  too  numerous  and  important  to  acconipany  the  peiaons  of  their 
owners.  Williams  on  Pers.  Prop.  p.  a  (4  ed.  1873).  See  Warren  v.  Leiand,  a  Barb. 
(N.  Y.)  619,  and  Owens  v.  Lewis,  46  Ind.  511  (1S73).  Authorities  do  not  agree  as  to 
whether  growing  crops  are  personal  property  or  not.     Reed  v.  Johnson,  14  III.  358 

il  Prop.  579. 
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But  things  personal,  by  our  law,  do  notonly  include  things  ffwixaMf,  bat  also 
something  more:  the  whole  of  which  is  comfnehended  under  the  general  name 
of  chatleU,  which  Sir  Edward  Coke  says(a)  is  a  French  word  ^gnifying 
goods.  The  appellation  is  in  truth  derived  from  the  technical  Latin  word 
catalla:  which  primarily  signiBed  only  beasts  of  husbandry,  or  (as  we  still  call 
them)  caltle,  but  in  its  secondary  sense  was  applied  to  all  movables  in  gen- 
eral.(^)  In  ^egrand  couitumier  of  Nomiandy(^)  a  chattel  is  described  as 
a  mere  movable,  but  at  the  same  time  it  is  set  in  opposition  to  a  fief  or  feud: 
so  that  not  only  goods,  but  whatever  was  not  a  feud,  were  accounted 
*386]  chattels.(3)  *Andit  isin  this  latter,  more  extended,  negative  sense, 
thatour  law  adopts  it:  the  idea  of  goods,  or  movables  only,  being  not 
sufficiently  comprehensive  to  take  in  everything  that  the  law  considers  as  a 
chattel  interest.  For  since,  as  the  commentator  on  the  coustumier{d )  ob- 
serves, there  are  two  requisites  to  make  a  fief  or  heritage,  duration  as  to 
time,  and  immobility  with  regard  to  place;  whatever  wants  either  of  these 
qualities  is  not,  according  to  the  Normans,  an  heritage  or  fief;  or,  according 
to  us,  is  not  a  real  estate:  the  consequence  of  which  in  both  laws  is,  that  it 
must  be  a  personal  estate,  or  diattel. 

Chattels  therefore  are  distributed  by  the  law  into  two  kinds;  chattels  real, 
and  chattels /erj(j«a/,  (^) 

I.  Chattels  real,  saith  Sir  £dward  Coke,(/)  are  such  as  concern,  or  savor 
of,  the  realty;  as  terms  for  years  of  land,  wardships  in  chivalry,  (while 
the  military  tenures  subsisted,)  the  next  presentation  to  a  church,  estates  1^ 
a  statute- merchant,  statute-staple,  elegit,  or  the  like;  of  all  which  we  have 
already  spoken.  And  these  are  called  real  chattels,  as  being  interests  issuing 
out  of,  or  annexed  to,  real  estates:  of  which  they  have  one  quality,  viz.. 
immobihty,  which  denominates  them  real;  but  want  the  other,  viz.,  a  suffi- 
cient, legal,  indeterminate  duration;  and  this  want  it  is  that  constitutes  thent 
cAatfelsX^)  1*he  utmost  period  for  which  they  can  last  is  fixed  and  deter- 
minate, either  for  such  a  space  of  time  certain,  or  till  such  a  particular  sum 
of  money  be  raised  out  of  such  a  particular  income;  so  that  they  are  not 

(a)  I  Ingt.  IIS.  duua  qui  m  peimail  aunMr  le  comt.  Hi  aire  tnn*- 

lb)  Duftvuie,  il.  Ml.  porOa.  d  fiwl  a  qui  n'ewl  point  ai  tiaitagc   LL.  Wni, 

(el  C.  87.  Nothi.  4,    apod    DiitrMiie.    h.    4M.     ICh«llelB  ttn 

(a)  IlamvlrTutroaiiufl/tutiumntouiiatltelitdimt  moTable  and  Immovable— tboK  vblch  cui  ba 
atomitmn.  fol.lOTB.  [It miut be ImnwTBble.  mad  tmnsported  &Dd  follov  tbe  penon  u^  moraUti 
hn  lamer.)  ImmoTable  cbatteli  aie  iHicb  u  anool  folloir  tbc 

iei  Ro  ton  [n  tbe  Nomuii  law.  COleax  imt  maitia       penon.  or  be  tnngporUd  from  place  to  pimce.  and 
ererrthlnK  which  1«  not  Id  the  luheilttiiae.] 
(/)  llmtua 

C.  &  A.  R,  R.  Co,  f.  Tbomiwon,  19  III. 
,  315  (i860).  Wilson  f.  Rjbolt.  17  Ind. 
I91.  394  (18^1).  State  f.  Bartlett,  $5  Me.  110  (1867).  Ins.  Co.  v.  Haven,  95  U.  S.  250 
(1877).  People  II.  Christie,  65  Hun.  (N.  Y.)  349,  351  (189a).  Knapp  v.  Jones,  143  HI. 
384  (1893).  Brantley's  Fers.  Prop.  {  5,  p.  9  (1891).  Schouler's  Pera.  Prop.  vol.  i,  |  8, 
pp.  9,13  (aed.  1884).  Goodcve's  Law  otReal  Prop.  p.  14  (3ed.).  The  word  estate  ma; 
properly  embrace  real  and  personal  property.  Shock  v.  Shock's  Ex.,  19  Pa.  a.s$  (1853). 
(4)  It  is  a  rule  of  law  in  England,  in  common  with  that  of  most  other  nations,  thai 


I  H.  Bla,  670.  5  Vea.  750.  5  B.  &  C 
451.  I  HagK-  474,  49S.  S  Sim.  310.  But  it  has  been  denied  by  a  justly  esteemcl 
writer  that  this  rule  extends  to  chattels  reai,  on  the  ground  that  the  treatment  of  snch 
property  as  personalty  is  peculiar  to  our  own  law.  1  Jarm,  on  Wills,  4.  3  id.  740,  The 
point  appean  to  be  una&cted  by  decision,  and  is  perhaps  <^n  to  aT^nment  on  both 
sides.    See  3  P.  Wms.  633.— Swhbt. 

Warvelle  on  Vendors,  p.  39.  Greenleaf 'a  Cruiie  on  Real  Prop.  vol.  I,  pp.  47,  356 
( 1856).  Lomaz  Dig.  p.  386.  Willard  on  Real  Prop.  p.  49  (a  ed.).  Wait's  Acts.  &  Dcf. 
vol.  3.  p.  aia  (1S77).  Schouler's  Pers.  Prop.  {  6,  m>.  7.  9  (a  ed.  18S4).  Boone  on  Real 
Prop.  p.  31,  I  14(1883].  Welles  V.  Cowles,  a  Day  (Conn.)  567,  574(1818).  WaiTTeD  v.  Le- 
Und.  a  Barb.  (N.  Y.)  377,  389  (1847).  Burr  v.  Stenton,  53  N.  Y.  377,  389  {1868).  Hyatt 
v.  Vincennes  Bank,  113  U.  S.  341.  >SI  (1877). 
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equal  in  the  eye  of  tbe  law  to  the  lowest  estate  of  freehold,  a  lease  for  another's 
life:  their  tenants  were  considered  upon  feodal  principles  as  merely  baili^  or 
farmers;  and  the  tenant  of  the  fre^old  might  at  any  time  have  destroyed 
their  interest,  till  the  reign  of  Henry  VIII, (^)  A  freehold,  which  alone 
is  a  real  estate,  and  seems  (as  has  been  said)  to  answer  to  the  fief  in 
Normandy,  is  conveyed  by  corporal  investiture  and  *livery  of  seisin;  [*387 
which  gives  the  tenant  so  strong  a  hold  of  the  land,  that  it  never 
after  can  be  wrested  from  him  during  his  life,  but  by  his  own  act  of  voluntary 
transfer,  or  of  forfeiture;  or  else  by  the  happening  of  some  future  contingency, 
as  in  estates  pur  autre  w^5),  and  the  determinable  freehold  mentioned  in  a 
former  chapter.(A)  And  even  these,  being  of  an  uncertain  duration,  may 
by  possibility  last  for  the  owner's  life;  for  the  law  will  not  presuppose  the 
contingency  to  happen  before  it  actually  does,  and  till  then  the  estate  is  to 
all  intents  and  purposes  a  life-estate,  and  therefore  a  freehold  interest.  On 
the  other  hand,  a  chattel  interest  in  lands,  which  the  Normans  put  in  oppo- 
sition to  fief,  and  we  to  freehold,  is  conveyed  by  no  seisin  or  corporal  investi- 
ture, but  the  possession  is  gained  by  the  mere  entry  of  the  tenant  himself; 
and  it  will  certainly  expire  at  a  time  prefixed  and  determined,  if  not  sooner. 
Thus  a  lease  for  years  must  necessarily  fail  at  the  end  and  completion  of  the 
term;  the  next  presentation  to  a  church  is  satisfied  and  gone  the  instant  it 
comes  into  possession,  that  is,  by  the  first  avoidance  and  presentation  to  the 
living;  the  conditional  estates  by  statutes  and  elegit  are  determined  as  soon 
as  the  debt  is  paid;  and  so  guardianship  in  chiv5ry  expired  of  course  the 
moment  that  the  heir  came  of  a%^  And  if  there  be  any  other  chattel  real, 
it  will  be  found  to  correspond  with  the  rest  in  this  essential  quality  that  its 
duration  is  limited  to  a  time  certain,  beyond  which  it  cannot  subsist. 

2.  Chattels  personal  are,  properly  and  strictly  speaking,  things  movable; 
which  may  be  annexed  to  or  attendant  on  the  person  of  the  owner,  and  car- 
ried  about  with  him  from  one  part  of  the  world  to  another.(6)  Such  an;; 
animals,  household  stuff,  money,  jewels,  com,  garments,  and  everj-  thing 
else  that  can  properly  be  put  in  motion  and  transferred  from  place  to  place.(7) 
And  of  this  kind  of  chattels  it  is  that  we  are  principally  to  speak  in  the  re- 
mainder of  this  book;  having  been  unavoidably  led  to  consider  the  nature  of 
chattels  real,  and  their  incidents,  in  the  former  chapters,  which  were 
♦employed  upon  real  estate;  that  kind  of  property  being  of  a  mongrel  [*38a 
amphibious  nature,(8)  originally  endowed  with  one  only  of  the 
characteristics  of  each  species  of  things;  the  immobility  of  things  real,  and 
the  precarious  duration  of  things  personal. 

(p)  See  pace  Ul  (A)  Pwc  130. 

(5)  [For  another's  life.] 

(6)  Sneed  v.  Ewing,  5  Ky.  460-480  (1831).  Scbouler'a  Pert.  Pr.  vol.  1,  sec.  9,  p.  9  (» 
ed.  1884).  State  f.  Bartlett,  S5  Maine,  an  (1867).  Welles  [>.  Cowlea,  3  Day  (Conn.)  567- 
574  TiSiSi.    A  title  deed  is  »  personal  chattel.    Wilson  f.  Rybolt,  17  Iud.391. 

(7)  Goodeve'a  Mod.  Law  of  Real  Prop.  (3ed.)  14- 

(8)  Sdiouler's  Pers.  Fr.  vol.  i,  sec.  ao,  p.  la  (a  ed.  18S4).  B.  3-388.  In  statute  and  legal 
writincB  the  words  "  roods  and  chattels  "  are  nsually  Toutid  combined.  Both  are  liable  to 
be  varied  in  extent  of  meaning  by  tbe  subject  snd  context.  In  their  largut  sense,  each, 
and  es|)ecially  chattets,  inchides  alt  property  except  real  estate.  But  in  criminal  taw,  as 
for  example  in  statutes  against  larceny,  ttiey  seldom  have  so  large  a  meaning.  Here, 
in  general,  neither  comprehends  choaea  in  action  as  bank-notes,  mortgage  deeds,  and  the 
like— not  being  the  aub]ect  of  larceny  at  common  law.  Nor,  in  statutory  larceny,  would 
the  term  include  a  dog,  whereof  larceny  could  not  be  committed  at  common  law.  By  a 
part  of  differing  judicial  opinions,  or  opinions  founded  on  differing  statutes,  theae  words 
do  not  include  monev  coin.  By  others  they  do.  See  Bishop  on  Statutory  Cruises,  310, 
1  344  (a  ed.  1SS3).  C.  &  A.  R.  R.  Co.  v.  Pompson,  19  111.  585  (1858).  A  bequest  Of  all 
movable  property  has  been  held  not  to  include  a  judgment  debt  due  tbe  teatator.  Strong 
v.  White,  19  Conn.  345  (1S48). 
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Chattel  iBterests  being  thus  distinguished  and  distributed,  it  will  be  proper 
to  consider,  first,  the  nature  of  that  property,  or  domiaion,  to  which  they  are 
liable;  which  must  be  principally,  nay  solely,  referred  to  personal  chattels: 
and,  secondly,  the  iiiU  to  that  property,  or  how  it  may  be  lost  and  acquired. 
Of  each  of  these  in  its  order. 


CHAPTER  XXV. 
OF  PROPERTY  IN  THINGS  PERSONAI^ 

pROPBRTV  in  chattels  personal  may  be  either  in  possession,-  which  is  where 
a  man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual  enjoyment  of,  the 
thing;  or  else  it  is  in  action;  where  a  man  hath  only  a  bare  right,  without 
any  occupation  or  enjoyment,  (i)  And  of  these  the  former,  or  property  in 
possession,  is  divided  into  two  sorts,  an  absolute  and  a  qualified  property. (2) 

I.  First,  then,  of  property  in  possession  absolute,  which  is  where  a  man 
hath,  solely  and  exclusively,  the  right,  and  also  the  occupation,  of  any  mov- 
able chattels;  so  that  they  cannot  be  transferred  from  him,  or  cease  to  be  his, 
without  his  own  act  or  default.  (3)  Such  may  be  all  inanimate  things,  as  goods, 
plate,  money,  jewels,  implements  of  war,  garments,  and  the  like:  such  also 
may  be  all  vegetable  productions,  as  the  fruit  or  other  parts  of  a  plant,  when 
severed  from  the  body  of  it,  or  the  whole  plant  itself,  when  severed  from  the 
ground;(4)  none  of  which  can  be  moved  out  of  the  owner's  possession  without 
his  own  act  or  consent,  or  at  least  without  doing  him  an  injury,  which  it  is 
the  business  of  the  law  to  prevent  or  remedy.  Of  these  therefore  there  re- 
mains little  to  be  said. 

But  with  regard  to  animais,  which  have  in  themselves  a  principle  and 
power  of  motion,  and  (unless  particularly  confined)  can  convey  themselves 
from  one  part  of  the  world  to  another,  there  is  a  great  difference  made 
♦390]  with  respect  to  *their  several  classes,  not  only  in  our  law,  but  in  the 
law  of  nature  and  of  all  civilized  nations.  They  are  distinguished 
into  such  as  are  domitar(^)  and  such  as  zr&  /em  natura:{6)  some  being  of  a 
lame  and  others  of  a  wild  disposition.  In  such  as  are  of  a  nature  tame  and 
domestic,  (as  horses,  Icine,  sheep,  poultry,  and  the  like,)  a  man  may  have  as 
absolute  a  property  as  in  any  inanimate  beings;  because  these  continue  per- 
petually in  his  occupation,  and  will  not  stray  from  his  house  or  person,  unless 
by  accident  or  fraudulent  enticement,  in  either  of  which  cases  the  owner  does 
not  lose  his  property:(a)(7)  in  which  our  law  agrees  with  the  law  of  France 
and  Holland,  (A)  The  stealing,  or  forcible  abduction,  of  such  property  as 
this,  is  also  felony;  for  these  are  things  of  intrinsic  value,  serving  for  the  food 

(a)  2  Hod.  319.  (b)  Vlu.  In  IiuE.  I.  2,  tit  1,  j  IS. 


(i)  Schoulcr'a  Domestic  ReUtions,  j  80,  p.  laa  (iSSa).     i  Schooler's  Persanal  Proper^, 
in,  p.  n.S  56,  p.  63(1884). 

(3)  I  Barbour's  Rights  of  Persons  and  Property,  91.     i  Hilliard's  Iaw  of  Torts,  491  (3 
ed. ) .    Fowler's  Hist,  of  the  Law  of  Real  Prop.  109. 

{3I  Story  on  Bailnienta,  |  93,  p.  104  (9  ed.  1878). 

I4)  Owens  V.  Lewis,  46  Ind.  488,  SOi  (1874).     i  Schouler's  Personal   Property,  }  53,  p^ 
60,  3100.  p.  no  (led.  1884}. 

(sUOfa  tame  nature.] 

(6)  [In  their  natural  sUte.] 

(j)  Brantley's  Personal  Property,  J  74,  p.  lai  (1891).     i  Schouler's  Petamul  Property, 
{  48,  p.  53  {'  ed-  1884). 
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of  man,  or  else  for  the  uses  of  husbandry. (1^)  But  ia  asiima.\s/era  naiurie(8') 
a  man  can  have  no  absolute  property. 

Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the  owner  ot  the 
dam  or  mother;(9)  the  English  law  agreeing  with  the  dvil,  that  "partus 
sequilur  ventrem  "(10)  in  the  brute  creation,  though  for  the  most  part  in  the 
human  species  it  disallows  that  maxim.  And  therefore  in  the  laws  of  Eng- 
land, (rf)  as  well  as  Rome,  (f)  "si  equam  meamequus  tuus  pmgnaniem  fecerit, 
non  esl  tuum  sed  meum,  quod  natum  £st."{ii)  And  for  this  PufFendorf(y") 
gives  a  sensible  reason:  not  only  because  the  male  is  frequently  unknown; 
but  also  because  the  dam,  during  the  time  of  her  pregnane;',  is  almost  useless 
to  the  proprietor,  and  must  be  maintained  with  great  expense  and  care:  where- 
fore, as  her  owner  is  the  loser  by  her  pregnancy,  he  ought  to  be  the  gainer 
by  her  brood.  An  exception  to  this  rule  is  in  the  case  of  young  cygnets; 
which  belong  equally  to  the  owner  of  the  cock  and  hen,  and  shall  be  divided 
between  them.(^)  But  here  the  reasons  of  the  general  rule  cease, 
and  "  cessante  *^ratione  cessat  et  ipsa  lex:"  (12)  for  the  male  is  well  [*39i 
known ,  by  his  constant  association  with  the  female ;  and  for  the  same 
reason  the  owner  of  the  one  doth  not  suffer  more  disadvantage,  during  the 
time  of  pregnancy  and  nurture,  than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domestic  nature,  are  either 
not  the  objects  of  property  at  all,  or  else  fall  under  our  other  division,  namely, 
that  of  quali/ied,  timiled,  or  special  property;  which  is  such  as  is  not  in  its 
nature  permanent,  but  may  sometimes  subsist  and  at  other  times  not  aab- 
sist.(t3)  In  discussing  which  subject,  I  shall  in  the  first  place  show  how 
this  species  of  property  may  subsist  in  such  animals  as  are  feree  naiura,  or 
of  a  wild  nature;  and  then  how  it  may  subsist  in  any  other  things,  when 
under  particular  ci  rcumslances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute, 
property  in  all  creatures  that  are/erar  nahira,  either /sr  industriam,  propter 
impotentiam,  or  propter  privilegium  .(14) 

I.  A  qualified  property  may  subsist  in  ^ramsX?,  fera  naiura  per  industriam 
Ai»ninis:(i$)  by  a  man's  redaiming  and  making  them  tame  by  art,  industry, 
and  education ;  or  by  so  confining  them  within  his  own  immediate  power  that 
they  cannot  escape  and  use  their  natural  liberty.  ( 16)     And  under  this  head 

U)  1  H«I.  P.  C.  Ml,  81Z    .  (/)  L.  of  N.  1,  4,  0.  7. 

\d)  Bra  Abr.  tit.  propertU.  ».  li)  7  Rep.  IT. 

(c)  F}.  6, 1,  E. 

(8)  [Of  a  wild  nature.]  Aldrich  v.  Wright,  53  N.  H.  398,  411  (1873).  Ulery  v.  Jones, 
81  111.  403,405.  ('876). 

(9)  Schouler'B  Pere.  Pr.  vol.  I,  sec.  51,  p.  59  (a  ed.  1884).  Brantley's  Pers.  Prop.  {  85, 
p.  141  [1891).  But  if  the  dam  of  an  unboni  foal  be  sold,  and  the  foal  be  expressly 
reserved,  Uie  fos.1  remains  the  property  of  the  vendor,  and  after  its  birth  may  be  recovered 
by  replevin  from  the  vendee  or  from  a  third  party,  to  whom  the  vendee  may  have  sold 
it,  without  notice  of  the  Teaervatioo.  Andrews  v.  Coi,  42  Ark.  477  (1883).  If  the  mare 
be  sold  on  credit— the  purchaser  giving  a  chattel  mortgage  of  her  for  the  entife  price — 
and  she  afterward  prove  to  be  with  foal,  which  is  weaned  before  the  credit  expires;  if 
default  be  made  in  payment  the  mortgagor  is  not  entitled  to  keep  the  colt.  Kellogg  v. 
Lovely,  46  Mich.  131-133  (1881). 

(io}i"The  offspring  follows  the  condition  of  the  mother."] 

(11)  T"  If  my  mare  oe  with  foal  by  your  horse,  the  ofispringis  not  yours  but  mine."] 

(ij)["  The  reason  ceasing,  the  law  itself  ceases."] 

(13)  Story  on  Bailments,  I93,  p.  104  (9  ed.  1878). 

( 14)  [Of  a  wild  nature  either  by  industry,  on  account  of  inability  (of  the  animal)  or  t>y 
reason  of  privilege.] 

(15)  [Of  a  wild  natnre  by  indnatry  of  man.]  See,  in  general,  the  observations  of  Mr. 
Justice  Bayley  in  Hannam  v.  Mockett.  3  B.  &  C.  937  to  944.  Com.  Dig.  Biens,  F.  and 
Action  sur  Trover,  C.  i  Saund.  84.  Trover  lies  for  a  parrot  or  monlc^,  because  they 
are  merchandise,  and  valuable,  (Cro.  jac.  263;)  but  indictment  does  not  lie  for  stealing  a 
tamed  ferret.     Russ.  &  R.  C,  C.  350.  — CHrrrv. 

(16)  I  Schouler'a  Personal  Property,  {  49,  p.  55  (2  ed.  1884). 
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some  writers  have  ranked  all  the  former  species  of  animals  we  have  men- 
tioned, apprehending  none  to  be  originally  and  naturally  tame,  but  only 
made  so  by  art  and  custom;  as  horses,  swine,  and  other  cattle;  which,  if 
originally  left  to  themselves,  would  have  chosen  to  rove  up  and  down,  seek- 
ing their  food  at  large,  and  are  only  made  domestic  by  use  and  gimiliarity: 
and  are  therefore,  say  they,  called  mansuela,  quasi manui  assuelaXiy)  But 
however  well  this  notion  may  be  foanded,  abstractedly  considered,  our  law 
apprehends  the  most  obvious  distinction  to  be,  between  such  animals  as  we 
generally  see  tame,  and  are  therefore  seldom,  if  ever,  found  wandering  at 
large,  which  it  calls  domilte  natures. ■{\Z')  and  such  creatures  as  are  usually 

fbtmd  at  liberty,  which  are  therefore  supposed  to  be  more  emphati- 
♦392]     cally _/%/■(?  na/u*raX^9)  though  it  may  happen  that  the  latter  shall 

be  sometimes  tamed  and  confined  by  the  art  and  industry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbits  in  an  enclosed  warren,  doves  in 
a  dove-house,  pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and 
commanded  by  their  owner,  and  hsh  in  a  private  pond  or  in  trunks.  These 
are  no  longer  the  property  of  a  man,  than  while  they  continue  in  his  keep- 
ing or  actual  possession :  but  if  at  any  time  they  regain  their  natural  liberty, 
his  property  instantly  ceases;  unless  they  have  animum  revefigndi,(^2o)  which 
is  only  to  be  known  by  their  usual  custom  of  returning.  (A)  (21)  A  maxim 
which  is  borrowed  from  the  civil  law;(0  "  revetiendi  animum  videntur 
desinere  habere  tunc ,  cum  revertendi  consuetudmem  deseruerint."  {22)  The  law 
therefore  extends  this  possession  further  than  the  mere  manual  occupation; 
for  my  tame  hawk  that  is  pursuing  his  quarry  in  my  presence,  though  he  is 
at  liberty  to  go  where  he  pleases,  is  nevertheless  my  property;  for  he  hath 
animum  revertfndiX2:i)  So  are  my  pigeons,  that  are  flying  at  a  distance 
from  their  home,  (especially  of  the  carrier  kind,)  and  likewise  the  deer  that 
is  chased  out  of  my  park  or  forest,  and  is  instanUy  pursued  by  the  keeper  or 
fbrester;(24)  all  which  remain  still  in  my  possession,  and  I  still  preserve  my 

(k)  BruL  L  3,  c.  1.    T  Rep.  IT.  «)  Iiut.  Z,  1.  IS. 

117)  rT«me,  u  flcctutomed  to  the  hand.] 
18)  [Of  atame  tuiture.]     1  Schooler's  Fers.  Prop.  ^  49,  p.  55  (aed.  18S4).    6raiitlej>'B 
Pera-Prop.  474,p.i»i  {1891). 

(19I  [Of  a  wild  nature.  J  The  common  law  wisely  avoiding  theoretical  diaCDstiom, 
referatneqnestion  whetheran  Atiimilbe  wildoTtame,  ineachcase,  toour  knowledge  of  ita 
babita and  those  common  in  thenmcBpeciea.  Sctaonler's  Pers.  Prop.vol.i,  p.  55,  {49  (1S84). 

(30>  [The  intention  of  returning.] 

(ai)  Alio  pigeona,  ace  1  Ctaitty's  Game  Laws,  135  to  14^  ThekiUingor  taking  adore 
house  pigeon,  anywhere,  aubjecti  the  party  to  a  twenty-ahiltings  peDaltjr.  3  Geo.  Ill  c. 
39.— Chittv. 

(33)  ["Tbej'  seem  no  longer  to  have  the  intention  of  returning  when  thej  foiaake  the 
custom."] 

(33)  I  Scbouler'e  Pera.  Prop.  \  49,  p.  56  (3  ed.  1SS4).  When  Ihe  subject  of  an  action 
of  trover  or  trespass  is  a  wild  animal  the  burden  is  upon  the  plaintiff  to  prove  owner- 
ship, and  that  he  must  do  by  showing  u.  capture  and  confinement  to  a  reaaonabte  extent, 
and  either  that  the  animal  accidentally  escaped  and  was  instantly  pursued,  or  had  the 
animus  revertendi  [Intention  of  returning].     Bailev's  Onus  Probandi  11.  (i8S6). 

It  ia  not  doubted  that  oysters  are  /era  natura  XOf  a  wild  nature].  A  peraon  who 
plants  oysters  in  navigable  wateis  opposite  the  land  of  another  person,  without  afaerting 
any  other  right  of  ownership  or  establishing  any  other  evidence  of  actual  possession, 
cannot  thereby  acauire  such  possession  as  will  enable  him  to  maintain  trespass  against 
the  owner  of  the  adjacent  land  for  taking  them  away.  Brinckerhoff  v.  Starkins,  1 1  Baib. 
(N.  V.)  349,  353  (1S51).  But  oysters,  though  UBually  included  in  animals  fene  ttaiura 
[Of  a  wild  nature^,  do  not  come  within  the  reason  or  operation  of  the  rule.  They  have 
neither  the  power  nor  inclination  to  escape.  If  planted  in  wateia  where  they  do  not  grow 
naturally,  and  stakes  driven  to  designate  the  dtuation  so  that  they  may  be  readily  found 
and  identified  as  private  property,  the  person  who  planted  them  has  the  same  absolute 

Kperty  in  them  as  in  inanimate  things  or  domestic  animals.     The  State  v.  Taylor,  3 
tcber{N.  J.l  117-119(1858). 

(34)  3  Russell  on  Crimes,  {  379  p.  378  (9  ed.  1877).  Story  on  Bailments,  \  311.  p.  107 
(9ed.  1878). 
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qualified  property  in  them.  But  if  they  stray  without  my  knowledge,  and 
do  not  return  in  the  usual  manner,  it  is  then  lawful  for  any  stranger  to  take 
them.  (A)(25)  But  if  a  deer,  or  any  wild  animal  reclaimed,  hath  a  collar  or 
other  mark  put  upon  him,  and  goes  and  returns  at  his  pleasure;  or  if  a  wild 
swan  is  taken,  and  marked  and  turned  loose  in  the  river,  the  owner's  pro- 
perty in  him  still  continues,  and  it  is  not  lawful  for  any  one  else  to  take 
him:(/}  but  otherwise,  if  the  deer  has  been  long  absent  without  returning, 
or  the  swan  leaves  the  neighborhood.  Bees  also  are  fera  naturee;{2(>)  but, 
when  hived  and  reclaimed,  .a  man  may  have  a  qualified  property  in 
them,  by  the  law  of  nature,  as  well  as  by  the  civil  law.  (wi)  *ADd  to  [*393 
the  same  purpose,  not  to  say  in  the  same  words,  with  the  civil  law, 
speaks  Bracton:(n)  occupation,  that  is,  hiving  or  including  them,  gives  the 
property  in  bees;  for  though  a  swarm  lights  upon  my  tree,  I  have  no  more 
property  in  them  till  I  have  hived  them  than  I  have  in  the  birds  which  make 
their  nests  thereon,  and  therefore  if  another  hives  them,  he  shall  be  their 
proprietor:  but  a  swarm  which  fly  from  and  out  of  my  hive,  are  mine  so  long 
as  I  can  keep  them  in  sight,  and  have  power  to  pursue  them;  and  in  these 
circumstances  no  one  else  is  entitled  to  take  them.  (27)  But  it  hath  been  also 
said,  (i?)  that  with  us  the  only  ownership  in  bees  is  ratione  soli;{2&)  andthecbar- 
ter  of  the  forest, (/)  which  allows  every  freeman  to  be  entitled  to  the  honey 
found  within  his  own  woods,  affords  great  countenance  to  this  doctrine,  that 
a  qualified  property  may  be  had  in  b^,  in  consideration  of  the  property  of 
the  soil  whereon  they  are  found.  (29) 


(t)  Finch,  L.  177.  ,  ,       -.    

J.,- .  -i^...—  .—    ■.»_»  ).(«_   •  St.  Ut  properrts,  87,  c 


(n)  i;  2,  e.  I,  I S. 
(of  Bra  Abr.  lit 
(p)  «  Hen.  UI.  c. 


(33)  Sctioulcr'a  Pen.  Prop.,  {J  48,  49,  pp.  54,  56  (a  ed.  1884).  Bnmtley's  Pen.  Prop., 
\15.V-  !*»  (1891)- 

(36)  State  V.  Mnrpby,  8  Ind.  499  (1847). 

\i^)  I  Schouler's  Pers.  Prop.,  {  50,  p.  58  (3  ed.  1884). 

(aS)  [On  account  of  the  soil.l 

(39)  Brantley's  Pera.  Prop.  |  74,  p.  r»i  (1891).  Story  on  Bailments,  {  srj,  p.  19S  (9 
ed.  1878).    Story  on  Sales.  336,  &  \  387,  p.  475  (4  ed.  1871). 

With  respect  to  rooks,  it  has  been  recently  detennined  that  no  action  is  sastainsUe 
uiBinst  a  person  for  maliciously  causing  loaded  guns  to  be  discharged  near  a  neighbor's 
cbse  and  trees,  and  thereby  distuHiing  and  ciriving  away  the  rooks  which  used  to  resort 
to  and  have  young  in  the  same,  inasmuch  as  rooks  are  a  species  of  \arA&/era  naiura,  de- 
structive in  their  habits,  not  properly  an  article  of  food,  and  not  protected  by  any  act  of 
parliament,  and  that  the  ptaintiff  therefore  could  not  have  any  property  in  uiem.  Han- 
iiam  V.  Mocken,  a  Bar.  &  C.  934.  4  Dowl.  &.  R.  518,  S.  C.  But  an  action  on  the  case  lies 
for  discharging  guns  neartheii«»y->^rfof  another,  with  design  to  damnify  the  owner  by 
frightening  away  the  wild  fowl  resorting  thereto,  by  which  the  wild  fowl  are  frightened 
away  and  the  owner  damnified;  for  wild  fowl  are  protected  by  the  25  Hen.  VIII.  c.  11, 
and  they  constitute  a  known  article  of  food-  and  a  person  keeping  up  a  decoy  expends 
money  and  employs  skill  in  taking  that  which  is  of  use  to  the  public.  It  is  a  profitable 
mode  of  employing  his  land,  andwaa  considered  by  lord  Holt  as  a  description  of  trade. 
Keeble  v.  Hickeringill,  11  East,  574.  3  B.  &  C.  943.  Other  animals  are  specially  pro- 
tected by  acts  of  parliament,  as  hawks,  falcons,  swans,  partridges,  pheasants,  pigeons, 
wild  ducks,  niallat^,  tea],  widgeons,  wild  geese,  black  game,  red  game,  bnstards,  and 
berona,  and  consequently,  in  the  eye  of  the  law,  are  fit  to  be  preserved.  Bees  are  pro- 
—Tty,  and  the  subject  of  larceny.    Per  Bayley,  J.,  1  B.  &  C.  944.    Sir  T.  Raym.  33.— 


perty, 

CHm 


Almost  all  the  writers  on  general  jurisprudence  agree  that  the  animal  must  have  been 
brought  within  the  power  of  the  pursuer  before  the  property  in  it  vesta.  Actual  taking 
may  not  in  all  cases  be  requisite;  but  all  agree  that  mere  pursuit,  without  bringing  the 
animal  within  the  power  of  the  party,  is  not  sufficient.  The  possession  must  be  so  far 
established,  by  the  aid  of  nets,  snares,  or  other  means,  Ibat  it  cannot  escape.  It  was 
accordingly  held  in  Pierson  v.  Post,  3  Caines  Rep.  17s,  that  an  action  would  not  lie 
against  a  person  for  killing  and  taking  a  fox  which  had  been  pursued  by  another,  and 
was  then  actually  in  the  view  of  the  person  who  had  ori^natly  found,  started,  and  chased 
It.    The  mere  pursuit  and  being  within  view  of  the  animal  did  not  create  a  property. 
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la  all  these  creatures,  reclaimed  from  the  wilduess  of  their  nature,  the 
property  is  not  absolute,  but  defeasible;  a  property  that  may  be  destroyed  if 
they  resume  their  andent  wildness  and  are  found  at  large.  For  if  the 
pheasants  escape  from  the  mew,  or  the  fishes  from  the  trunk,  and  are  seen 
wandering  at  large  in  their  proper  element,  they  become  fera  natura(^o) 
again;  and  are  free  and  open  to  the  first  occupant  that  hath  ability  to  seize 
them.  But  while  they  thus  continue  my  qualified  or  defeasible  property,  they 
are  as  much  under  the  protection  of  the  law  as  if  they  were  absolutely  and 
indefeasibly  mine;  and  an  action  will  lie  against  any  man  that  detains  them 
from  me,  or  unlawfully  destroys  them.  It  is  also  as  much  felony  by  common 
law  to  steal  such  of  them  as  are  fit  for  food, (31)  as  it  is  to  steal  tame 
animals:(f)(32)  but  not  so,  if  they  are  only  kept  for  pleasure,  curiosity,  or 
whim,  as  dogs,  bears,  cats,  apes,  parrots,  and  singing-birds  ;(r)  because 
their  value  is   not   intrinsic,  but  depending  onlj-  on   the  caprice  of  the 

owner:(jX33)  though  it  is  such  an  invasion  of  property  as  may 
*394]     *araount  to  a  dvil  injury,  and  be  redressed  by  a  civil  action. (/X34) 

Yet  to  steal  a  reclaimed  hawk  is  felony  both  by  common  law 
and  statute;(u)  which  seems  to  be  a  relic  of  the  tyranny  of  our  ancient 
sportsmen.  And  among  our  elder  ancestors  the  andent  Britons,  another 
species  of  reclaimed  animals,  viz.,  cats,  were  looked  upon  as  creatures 
of  intrinsic  value;  and  the  killing  or  stealing  one  was  a  grievous  crime, 
and  subjected  the  oSender  to  a  fine;  especially  if  it  belonged  to  the  king's 
household,  and  was  the  custos  horrei  regii,{;^^)  for  which  there  was  a  very 

(q)  1  Hal.  p.  C.  fill.  (0  Bn>.  Abr.  tit  Impau.  407. 

M  Lamb.  KIren.  ITS.  (u)  1  HaL  P.  C.  G12.    1  Hawk.  P.  C.  c.  SI. 

(«f  T  Rep.  la.    S  UiM.  im. 


because  no  posaeasion  faod  been  acquired;  and  the  iiimiii  doctrine  was  afterwards  declared 
in  the  case  of  Bnster  v.  Newkirk,  20  Johns.  Rep.  75.     a  Kent.  Com.  349. 

The  civil  law  contained  the  aanie  principle.  It  was  a  question  in  the  Roman  law 
whether  a  wild  beast  belonged  to  him  who  had  wounded  tt  so  that  it  might  easily  be 
taken.  The  civilians  diffei^  on  the  question;  but  Justinian  adopted  the  opinion  that 
the  property  in  the  wounded  wild  beast  did  not  aUach  until  the  beast  was  actually  taken. 
Inst.  1,  T,  13.  Dig.  41,  I,  5,  3.  So,  if  a  swarm  oF  bees  had  flown  from  the  hive  of  A., 
they  were  rei>uted  his  ao  long  as  the  swarm  remained  in  sight  and  might  easily  be  por- 
aued;  otherwise  they  became  the  property  of  the  first  occupant.  See  Goff  v.  Kilts.  15 
Wendell  (N.  Y.)  Rep.  551  (1836!.  Inst,  a,  i.  14.  Merely  finding  a  tree  on  the  land  of 
another  containing  a  swarm  of  bees,  and  marking  it,  does  not  vest  the  property  of  the 
Dees  in  the  finder.  Gillett  v.  Mason,  7  Johns.  Rep.  16.  Bees  which  swann  upon  a  tree 
do  not  become  private  properly  until  actually  hived.  Inst  a,  1,  14.  Wallis  v.  Mease,  3 
Binn.  546.  Bees  which  take  up  their  abode  in  a  tree  belong  to  the  owner  of  the  scnl,  if 
nnredaimed;  but  if  reclaimed  and  identified,  they  belong  to  their  former  possessor.  Goff 
V.  Kilta,  15  Wend.  550.     a  Kent  Com.  349.— Shabswood. 

{30)  [Of  a  wild  nature.]  i  Scbouler's  Pera.  Prop.  {  49,  p.  55  (5  ed.  1884).  Brantley't 
Pers.  Prop.  {  ^7,  p.  ia8  {1S91). 

(31)  But  it  IS  not  a  felony  to  steal  such  animals  of  a  wild  nature,  unlesj  they  are  either 
BO  confined  that  the  owuer  can  take  them  whenever  he  pleases,  or  are  reduced  to  tame- 
ness  and  known  by  the  thief  to  be  so.  And  his  knowledge  of  this  fact  may  be  made  out 
before  the  jury  by  circumstantial  evidence,  arising  out  of  his  own  conduct  and  the 
condition  and  situation  of  the  animal  stolen.  East's  P.  C.  16,  s.  41.  Hawk.  b.  I,  c.  83, 
a.  aS. — CHrrrv.     Brantley's  Pers.  Prop.  \  78,  p.  129  (1891). 

(ja)  U.  a  Grim.  Law   Lewis,  454. 

(33)  Aldrich  V.  Wright,  53  N.  H.  (Shiriey)  418  ( 1873).  State  v.  Latham.  13  Iredell,  N. 
C.  34  ( 1851).  Uhlein  v.  Cronuck.  109  Mass.  1^5  ( 187a).  This  narrow  rule  was  adopted 
on  account  of  the  severe  punishment  formerly  mflicted  for  larceny.  In  America,  statutes 
in  aome  States  and  decisions  in  others  have  enlareed  the  rule.  Thus  a  mocking  bird,  and 
m  otter  in  a  trap  have  been  held  to  be  subjects  of  larceny.  Brantley's  Per%  Prop.  p.  139, 
!,B(i8,i).  J  /  J  r-i-   .. 

I  s  Cnm.  Defences,  Lawson,  457. 
[The  guard  of  the  royal  granary.] 
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peculiar  forfeiture.  (wX 36)  And  thus  much  of  qualified  property  in  wild 
animals,  reclaimed  firr  industriam.isj} 

2.  A  QUALIFIED  property  may  also  subsist  with  relation  to  animals  /era 
nature,  ratione  impotentia,  on  account  of  their  own  inability. (38)  As  when 
hawks,  herons,  or  other  birds  build  in  my  trees,  or  coneys  or  other  creatures 
make  their  nests  or  burrows  in  my.  land,  and  have  young  ones  there; 
I  have  a  qualified  property  in  those  young  ones  till  such  time  as  they  can  fly 
or  run  away,  and  then  my  property  expires:(j:){39)  but,  till  then,  it  is  in 
some  cases  trespass,  and  in  others  felony,  for  a  stranger  to  take  them 
away.  (>')(4o)  For  here,  as  the  owner  of  the  land  has  it  in  his  power  to  do 
what  he  pleases  with  them,  the  law  therefore  vests  a  property  in  him  of  the 
young  ones,  in  the  same  manner  as  it  does  of  the  old  ones  if  reclaimed  and 
confined;  for  these  cannot  through  weakness,  any  more  than  the  others 
through  restraint,  use  their  natural  liberty  and  forsake  him, 

3.  A  man  may,  lastly,  have  a  qualified  property  in  animals  fera  natura, 
propter  priviUgium:{^\ )  that  is,  he  may  have  the  privilege  of  hunt- 
ing, taking,  and  killing  them,  in  ^exclusion  of  other  persons.     Here     ["'395 
he  has  a  transient  property  in  these  animals,  usually  called  game,  so 

long  as  they  continue  within  his  liberty;(2)  and  may  restrain  any  stranger 
from  taking  them  therein:  but  the  instant  they  depart  into  another  liberty, 
this  qualified  property  ceases.  The  manner  in  which  the  privilege  is  ac- 
quired, will  be  shown  in  a  subsequent  chapter. 

The  qualified  property  which  we  have  hitherto  considered  extends  only  to 
animals  /era  naturte,  when  either  reclaimed,  impotent,  or  privileged.  Many 
other  things  may  also  be  the  objects  of  qualified  property.  It  may  subsist  in 
the  very  elements,  of  fire  or  light,  of  air,  and  of  water.  A  man  can  have  no 
absolute  permanent  property  in  these,  as  he  may  in  the  earth  and  land;  since 
these  are  of  a  vague  and  fugitive  nature,  and  therefore  can  admit  only  of  a 
precarious  and  qualified  ownership,  which  lasts  so  long  as  they  are  in  actual 
use  and  occupation,  but  no  longer.(42)  If  a  man  disturbs  another,  and 
deprives  him  of  the  lawful  enjoyment  of  these;  if  one  obstructs  another's 
ancient  windows,  (a)  corrupts  the  air  of  his  house  or  ga:dens,(^)  fouls  his 
water, (<:)  or  unpens  and  lets  it  out,  or  if  he  diverts  an  ancient  watercourse 
that  used  to  run  to  the  other's  mill  or  meadow  ;(i/)  the  law'^^fill  animadvert 
hereon  as  an  injury,  and  protect  the  party  injured  in  his  possession.  But 
the  property  in  them  ceases  the  instant  tiiey  are  out  of  possession;  for,  when 
no  man  is  engaged  in  their  actual  occupation,  they  become  again  common, 
and  every  man  has  an  equal  right  to  appropriate  them  to  his  own  use, 

xrUterU  Mupended  In  Ihe  end  or  [la  tall,  ita  head  touchtoft 
•tuMur,  the  floor,  auA  Oiej  shall  pour  i>ii  It,  unall  meaaurea 
„.,., ... , :l  tffun-  of  wheat  untIL  Itae  tip  of  the  tall  be  covered."] 

aanhtr.  laaatdum  manmiloM  cauda  MtifB  oKmerta-  \x)  Cartadi  tJc/oraf.    9  Hen.  Ill,  c  13. 

(ur."    Wotton,  t/-.  IFottf.  B.r.  M5.    An  amerce-  vj  J  Rep.  17.    Lamb.  Elren.  2!4. 

ntent  Umllai  tovhirh.  Hi  ^wanl  Coke  tella  lu,  ft}  Cm.  Car.  &M.  Har.  48.  5Hod.S7B.  IlUod.  IM. 

<7  Rep.  IS.)  there  aDRlenlly  waa  fbr  itcallng  ewau ;  (a)  S  Rep,  £8. 

onlT  autpendlng  them  ^  the  beak  Inalead  or  (be  (b)  >  Rep.  A«.    Lut.  92. 

talt:    firanroneabnutijstealor  kllla  cat.  bdng  M  «  Rep.  ». 

the  gnaid  of  the  n^  granarj,  the  cat  ahall  be  {a)  1  Leon.  273.    Bkln.  SSS. 

(36)  And  •tealing  any  dog,  bird,  or  other  beaat,  not  tbe  subject  of  lucenr  at  common 
law,  and  ordinaiily  kept  in  a  state  of  confinement,  is  now.  by  statute  7  &  8  Geo.  IV.  c 
19,  punishable  witb  fine  and  imprisonment  for  a  second  ofience.  By  statute  8  &  9  Vict 
c.  47,  also,  dog-BtealinK  is  a  misdemeanor. — KKUt. 

(37)  I  Bevenon  Negligence,  641  (*ed.) 

(38)  Williams  on  Personal  Property,  19  (4  ed.  1872).  Story  on  Sales,  J  sta,  p.  197  (9 
ed.  1878), 

(39)  1  HilIiard'aLawi>fTortB,  4B0  (3  ed. ).     Story  on  Sales,  335. 

(40)  Brantlev's  Personal  Property,  {  75,  p.  i»  ( 1891). 

{41I  [Of  a  wild  nature  on  account  of  privilege.]    Fleet  v.  Hegeman,    14  Wendell 
(N.  Y.  5  46  (1835). 
(43)BooDe'sLawof  Real  Property,  14,  p.  16(1883). 

Book  II.— 35,  853 


>v  Google 


395-396-397  OF  THE  RIGHTS  [Book  II 

These  kinds  of  qualification  iu  property  depend  upon  the  peculiar  dream* 
stances  of  the  subject-matter,  which  is  not  capable  of  being  under  the 
absolute  dominion  of  any  proprietor.  But  property  may  also  be  of  a  quali- 
fied or  special   nature,   on   account  of  the  peculiar  circumstances  of  the 

owner,  when  the  thing  itself  is  very  capable  of  absolute  ownership. 
♦396]     *As  in  case  of  bailment,  or  delivery  of  goods  to  another  person  for  a 

particular  use;(43)  as  to  a  carrier  to  convey  to  X<ondon,  to  an  inn- 
ke^>er  to  secure  in  his  inn,  or  the  like.  Here  there  is  no  absolute  property 
in  either  the  bailor  or  the  bailee,  the  person  delivering,  or  him  to  whom  it  is 
delivered:  for  the  bailor  hath  only  the  right,  and  not  the  immediate  posses- 
sion; the  bailee  hath  the  possession,  and  only  a  temporary  right. (44)  But  it 
is  a  qualified  property  in  them  both;(45)  and  each  of  them  is  entitled  to  an 
action,  in  case  the  goods  be  damaged  or  taken  away:  the  bailee,  on  account 
of  his  immediate  possession;  the  bailor,  because  the  possession  of  the  bailee 
is,  immediately,  his  possession  also.(^)  So  also  in  case  of  goods  pledged  or 
pawued  upon  condition,  either  to  repay  money  or  otherwise;(46)  both  the 
pledger  and  pledgee  have  a  qualified,  but  neither  of  them  an  absolute,  pro- 
perty in  them:  the  pledger's  property  is  conditional,  and  depends  upon  the 
performance  of  the  condition  of  repayment,  etc. ;  and  so  too  is  that  of  the 
pledgee,  which  depends  upon  its  non-performance. Cy)C47)  The  same  may 
be  said  of  goods  distreined  for  rent,  or  other  cause  of  distress:  which  are  in 
the  natiure  of  a  pledge,  and  are  not,  at  the  first  taking,  the  absolute  property 
of  either  the  distreinor,  or  party  distreined  upon;  but  may  be  redeemed,  or 
else  forfeited  by  the  subsequent  conduct  of  the  latter.  But  a  servant,  who 
hath  the  care  of  his  master's  goods  or  chattels,  as  a  butler  of  plate,  a  shepherd 
of  sheep,  and  the  like,  hath  not  any  property  or  possession  either  absolute  or 
qualified,  but  only  a  mere  charge  or  oversight.  (^)( 48) 

Having  thus  considered  the  several  divisions  of  property  in  possession, 
which  subsists  there  only  where  a  man  hath  both  the  right  and  also  the  occu- 
pation of  the  thing;  we  will  proceed  next  to  take  a  short  view  of  the  nature 
of  property  in  action,  or  such  where  a  man  hath  not  the  occupation,  but 
merely  a  bare  right  to  occupy  the  thing  in  question;  the  possession  whereof 

may,  however,  be  recovered  by  a  suit  or  action  at  law;  from  whence 
*397]     the  thing  so  recoverable  is  called  *a  thing,  or  chose  in  action. (^k^i^^) 

t()  I  Roll.  Abr.  SOT.,  c»D  .b*Te  action  lo  mxtm  them."].    And  teain. 


SS  Iiwt,  lOe.  Una.  fillHimOiai.  wnecultoiiAui.  San  etiutcin  bmtlt 

The  same  Idea  and  Iha  name  denomination  or  ate  vidiMiir."    A  SO,  It.  M.    t-'AU  IhlDKiito  i  '' 

pcoperti  provallod  in  the  civil  law.    "Bern  tn  bonU  vrn  have  a  right  by  acUon,  pellHon.  or  piwec 

mdrit  habere  inltUialmur.miolieiu  ad  Tecaperatutum  an  )uMly  reckoned  among   our  jimiiiil 

tamartloneiit habeamia,"  ^.41,1.52.  ["Wearanip-  theaealapappeartobeloilctoiu."] 
posed  to  have  a  pmpertr  In  oargooda,  whenever  ire 


doubted  whether  (although  generally  true)  a  faithful'fixecution,  (if  b;  faithful  be  ir.._- 
A  conscientious  diligence  or  faithfulness,  adequate  to  a'^ue  execntton)  or  a  particalar  oae 
(if  by  use  be  meant  an  actual  right  of  user  by  the  bailee)  constitutes  an  essential  <x 
proper  ingredient  in  all  cases  of  bailment.  Story  on  Bailments,  p.  4,  j  a  (9ed.  1878). 
Story  on  Bailments,  p.  270,  5  303  [9  ed.  1878). 

(44)  State  ti.  Rhoades.  7  Nev.  439[>87i).  Goods  seized  by  a  sherifif -are  not  held  by  him 
as  a  bailee  but  as  an  officer  of  the  court.  There  can  be  no  bailment  without  •  contract. 
Price  V.  Stone,  49  Ala.  551  (1873).  Goods  seized  by  an  officer  and  by  him  entrusted  to 
mother  for  safe  keeping,  are  held  by  that  other  as  bailee  of  the  officer  and  his  pOMesdon 
is  that  of  the  officer.    Richardson  &  I^etcher  ji.  Bailley,  3  B.  Monroe.  331  (Ey.  1843). 

(45)  Story  on  Bailments,  J  394,  pp.  345,  346  (9  ed.  1878),  McKinney's  Justice,  35 
(1887). 

(46)  Story  on  Bailments,  j  327,  p.  291  (9  ed.  1878). 

(47)  Hyams  v.  Bamburger,  10  Utah,  3,  t5  (1895).  3  Story  on  Contracts,  19  {5  ed,). 
Bsteman  on  Com.  Law.  419. 

(48)  Story  on  Bailments,  p.  107,  i  93  (9  ed.  1878). 

(49)  Neale'a  Adm'rs  v.  Haddock,  2  Haywood,  384  (N.  C.  1797-1806).    Bibb  v.  McEinley, 
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Thus  money  due  on  a  bond  is  a  chose  in  action;  for  a  property  in  the 
debt  vests  at  the  time  of  forfeiture  mentioned  in  the  obhgation,  but  there 
is  no  possession  till  recovered  by  course  of  law.  If  a  man  promises,  or 
covenants  with  me,  to  do  any  act,  and  fails  in  it,  whereby  I  suffer  damage, 
the  recompense  for  this  damage  is  a  chose  in  action;  for  though  a  right  to 
some  recompense  vests  in  me  at  the  time  of  damage  done,  yet  what  and  how 
lai^  such  recompense  shall  be,  can  only  be  ascertained  by  verdict;  and  the 
possession  can  only  be  given  me  by  legal  judgment  and  execution.  In  the 
former  of  these  cases  the  student  will  observe  that  the  property,  or  right  of 
action,  depends  upon  au  express  contract  or  obligation  to  pay  a  stated  sum; 
and  in  the  latter  it  depends  upon  an  implied  contract,  that  if  the  covenantor 
does  not  perfonn  the  act  he  engaged  to  do,  he  shall  pay  me  the  damages  I 
sustam  by  this  breach  of  covenant.  And  hence  it  may  be  collected,  that  all 
pr(^)CTty  in  action  depends  entirely  upon  contracts,  either  express  or  implied; 
(50)  which  are  the  only  regular  means  of  acquiring  a  chose  in  action,  and  of 
the  nature  of  which  we  shall  discourse  at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  contracts  or  promises, 
either  express  or  implied,  and  the  infinite  variety  of  cases  into  which  they 
are  and  may  be  spun  out,  the  law  gives  an  action  of  some  sort  or  other  to  the 
party  injured  in  case  of  non -performance;  to  compel  the  wrong-doer  to  do 
justice   to  the  party  with  whom   he  has  contracted,  and,  on  iailure  of 


9  Porter,  644  (Ala,  1839).  Atwood  V.  Ins.  Co.,  14  Conn.  56a  (1842).  Van  Wicklen 
V.  Paulson,  14  Barb.  £54-^656  (N.  Y.  1S53).  Sallk  V.  Arnold,  33  Mo.  540  (1863).  Dove  v. 
Dove,  18  U.  C.  C.  P.  434,  439  (Can.  uSi'i.  a  Barbour's  Rights  of  Persons  and  Property, 
584.  a  Hilliard's  Law  of  Torts,  3  (jed.),  Brantley's  Pers.  Prop.  J  6,  p.  10(1891).  A 
judgment  iaa  cbose  in  action.  Van  Rensselaer  v.  Staeriff  of  Onondaga,  I  Cow.  447  (N. 
Y.  1873).  A  chose  in  action  embraces  two  ideas:  first,  a  visible  tangible  thing,  and, 
second,  the  right  to  sue  for  and  recover  that  thing.  These  are  separate  and  distinct 
elements,  and  the  one  may  be  situated  in  one  locality  and  the  other  in  another.  Dial  v. 
Gary,  14  Shand.  (S.  C.)  573-580  (1880).  In  its  more  enlarged  sense,  a  chose  in  action 
may  be  considered  as  any  right  to  dani^es,  whether  arising  from  the  commission  of  a 
tort,  the  omission  of  a  duty,  or  the  breach  of  a  contract,  and  in  this  sense  it  is  treated  by 
most  other  elementary  writers.  (Bro.  Title,  chose  in  actions.  Lilly's  Abr.  264).  Magee 
V.  Toland,  8  Porter  (Ala.)  36-40  (1838).  "Blackstooe  seems  to  have  entertained  the 
opinion,  that  the  term  chose,  or  thing  in  action,  is  used  in  contradistinction  to  chose  in 
possession.  It  includes  all  rights  to  personal  property  not  in  possession  which  may  be 
enforced  by  action,  and  it  ma£es  no  difference  whether  the  owner  has  been  deprived  of 
bis  property  by  the  tortuous  act  of  another  or  by  his  breach  of  a  contract,  express  or 
implied.  In  both  cases,  the  debt  or  damages  of  the  owner  is  a  thing  in  action."  Gillet 
V.  Fairchild,  4  Denio  (N.  Y.)  80.     Parsons  on  Contracts,  vol.  i,  p.  233. 

(5o)Kimber  v.  Hamilton,  3  Swan.  195  (Tenn.  1853).  Cincinnati  v.  Hafer,  49  Ohio, 
Sf,  (189a).  A  chose  in  action  was  not  assignable  at  common  law.  Goodwyn  v.  Lloyd,  S 
Porter,  340  (Ala.  1838). 

It  is  certainly  an  error  to  say  that  all  property  in  action  depends  upon  contracts  express 
or  implied.  There  is  a  very  large  class  of  choses  in  action  which  arise  ex  delicto  [From 
tort].  My  claim  to  compensation  for  an  injury  done  to  my  person,  reputation,  ot  property  is 
as  truly  a  chose  in  action  as  where  it  is  grounded  on  a  breach  of  covenant  or  contract  It 
is  true  that,  in  general,  an  action  for  a  tort  to  my  person  or  reputation,  if  not  prosecuted 
to  judgment  in  the  lifetime  of  the  parties,  dies,  -  actio  personalis  moriiur  cum  persona 
[A  personal  action  dieswitb  the  person]:  but  asto  tortslo  the  property,  by  various  statutes 
generally  adopted  in  the  United  States,  it  is  not  so  Stat.  4  Edw,  III.  c.  7.  3  &  4  W.  IV.  c. 
43.  The  statute  9  &  10  Vict,  c  93.  also  gives  totheeiecutorsand  adtuinistratorsofaperson 
who  has  met  with  his  death  by  the  wrongful  act  or  default  of  another,  an  action  against 
the  wrong-doer,  the  damages  in  such  case  being  distributed  among  the  family  of  the  de- 
ceased.   Similar  statutes  have  been  enacted  in  several  of  the  Unitad  States.— Sbars- 

Money  rights  in  general  for  which  one  may  bring  an  action  aftainst  ihe  person, 
whether  founded  on  contract,  or  to  recover  damages  arising  from  injuries  to  person, 
reputation  or  property,  are  to  be  classed  with  chattels  persona!,  whether  properly  styled 
debts  or  (as  seems  to  us  preferablel  claims  or  demands.  Schouler's  Pers.  Pr.  vol.  i,  sec, 
59.  P-  6s(3ed.  1884).    Gitleti'.  Fairchild,  4  Denio  (N.V.)  83  (1847). 
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performing  the  identical  thing  he  engaged  to  do,  to  render  a  satisfaction  equiva- 
lent to  the  damage  sustained.  But  while  the  thing,  or  its  equivalent, 
remains  in  suspense,  and  the  injured  party  has  only  the  right  and  not  the 

occupation,  it  is  called  a  chose  in  action;  being  a  thing  rather  in 
♦398]    patentiai^^i)  than  in  esse:'\,^z')  though  the  owner  may  have  as*abso- 

lute  a  property  in,  and  be  as  well  entitled  to,  such  things  in  action 
as  to  things  in  possession. 

And,  having  thus  distinguished  the  different  degree  ot  quantity  <A  dominitm 
or  property  to  which  things  personal  are  subject,  we  may  add  a  word  or  two 
concerning  the  time  of  their  enjoyment  and  the  number  of  their  tfwners;  in  con- 
formity to  the  method  before  observed  in  treating  of  the  property  of  things 
real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the  ancient  common 
law,  there  could  be  no  future  property,  to  take  place  in  expectancy,  created 
in  personal  goods  and  chattels;  because,  being  things  transitory,  and  by  many 
accidents  subject  to  be  lost,  destroyed,  or  ottierwise  impaired,  and  the  exi- 
gencies of  trade  requiring  also  a  frequent  circulation  thereof,  it  would  occa- 
sion perpetual  suits  and  quarrels,  and  put  a  stop  to  the  freedom  of  commerce, 
if  such  limitations  in  remainder  were  generally  tolerated  and  allowed.  (53) 
But  yet  in  last  wills  and  testaments  sudi  limitations  of  personal  goods  and 
chattels,  in  remainder  after  a  bequest  for  life,  were  permitted  i(j)  though 
originally  that  indulgence  was  only  shown  when  merely  the  use  of  the  goods, 
and  not  the  goods  themselves,  was  given  to  the  first  legatee;(*)  the  property 
being  supposed  to  continue  all  the  time  in  the  executor  of  the  devisor.  But 
now  that  distinction  is  disregarded:(/)  and  therefore  if  a  man,  either  by  deed 
or  will,  limits  his  books  or  furniture  to  A.  for  life,  with  remainder  over  to  B,, 
this  remainder  is  good.  (54)  But  where  an  estate-tail  in  things  personal  is 
given  to  the  first  or  any  subsequent  possessor,  it  vests  in  him  ttie  total  prop- 
erty, and  no  remainder  over  shall  be  permitted  on  such  a  limitation.(«t)(55) 
For  this,  if  allowed,  would  tend  to  a  perpetuity,  as  the  devisee  or  grantee  in 
tail  of  a  chattel  has  no  method  of  barring  the  entail;  and  therefore  the  law 
vests  in  him  at  once  the  entire  dominion  of  goods,  being  analogous  to  the 

fee-simple  which  a  tenant  in  tail  may  acquire  in  a  real  estate. (56) 
*i99]     *Next,   as  to  the  numier  of  ffamers.($j)    Things  personal  may 
Q.  C>.  Abr.  sn.  JO  SFreem.  XM. 


Si  Si.' 


(53)  Lealce'3  Digest  of  tbe  Lsttb  of  Real  Prop.  7  (3  ed.). 

(54)  A  voluntary  deed  of  property  delivered  to  grantee  rqeerving  a  life  estate  to  the 
grantor  is  valid  against  purchasers  and  Bubsequent  creditors,  Adams  v.  Broughton  and 
Banks  V.  same,  13  Ala.  742  (1848).  Bradley  v.  Uosby,  3  Call.  Rep,  Va,  48  {l8oi).  Crow 
V.  Bell,  a  Brevard  (S.  C.)  Law  Rep,  •141  (548). 

(55)  Schouler's  Pera.  Prop.  vol.  i,  p.  153.  U  136  and  9  (a  ed.l.  McCall  et  al.  v.  Lee.  lao 
III.  168  (Freeman,  18S7).     Ragadale  and  wife  v.  Norwood,  38  Ala.  (Shepherd)  a3  (1861). 

(56)  Mitchell  v.  Warner,  5  Conn.  (Day)  sao  (iSas).  Bortlett  v.  Patton,  33  W.  Va, 
(Caldwell)  74  (1889).    Brantley  on  Pers.  Prop,  i  no,  p,  179  (1891!. 

Althoufcb  they  cannot  he  entailed  in  the  strict  sense  of  the  word,  yet  a  dispodtioD  in 
the  nature  of  an  entail  may  be  made  of  them  hy  devise  or  deed  of  trust,  and  they  may 
thereby  be  rendered  unalienable  for  as  long  a  time  as  if  thej'  were  absolutely  entailable; 
provided  it  be  not  attempted  torenderthem  unalienable  beyond  the  termof  hvesin  being 
and  twenty-one  years  after,  or,  in  case  of  a  posthumous  child,  perhaps  a  few  manths 
longer;  for,  if  the  executory  limitations  of  personalty  be  upon  contingencies  too  remote, 
the  whole  property  would  be  in  the  first  taker.  See  Mr,  Hargrave's  note  to  Co.  Utt.  30^ 
a.,  n.  5,  — Archbold. 

(57)  When  legacies  are  given  to  two  or  more  pcaojta  in  undivided  shares,  as  100/.  "to 
A.  and  B,"  or  to  the  children  ofC.  or  In  case  of  a  bequest  to  two  without  words  of  sever- 
ance,  the  legatees  vrill  take  as  joint-tenants.  2  P.  Wms.  347,  539.  4  Bro.  C,  C  IS.  \ 
Ves.  Jr.  638,  63a,    6  Ves.  Jr.  130, 
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belong  to  their  owners,  not  only  in  severalty,  but  also  in  joint-tenancy,  and 
in  common,  as  well  as  real  estates,(58)  They  cannot  indeed  be  vested  in 
coparcenary;  because  they  do  not  descend  from  the  ancestor  tothe  heir,  which 
is  necessary  to  constitute  coparceners.  (59)  Bnt  if  a  horse,  or  other  personal 
chattel,  be  given  to  two  or  more,  absolutely,  they  are  joint-tenants  hereof; 
and,  unless  the  jointure  be  severed,  the  same  doctrine  of  survivorship  shall 
take  place  as  in  estates  of  lands  and  tenements.  («)  And,  in  like  manner,  if 
the  jointure  be  severed,  as  by  either  of  them  selling  his  share,  the  vendee  and 
the  remaining  part-owner  shall  be  tenants  in  common,  without  any  jus  accres- 
emdi  or  survivorship,  (o)  (60)  So,  also,  if  100/.  be  given  by  will  to  two  or 
moK,  equallj/  to  ie  divided  between  ihetn,  this  makesthem  tenants  in  common; 
(fi)  as  we  have  formerly  seeu(^)  the  same  words  would  have  done  in  regard 
to  real  estates.  But,  for  the  encouragement  of  husbandry  and  trade,  it  is 
held  that  a  stock  on  a  farm,  though  occupied  jointly,  and  also  a  stock  used 
in  a  joint  undertaking,  by  way  of  partnerahip  in  trade,  shall  always  be  con- 
sidered as  common  and  not  as  joint  property,  and  there  shall  be  no  survivor- 
ship therein.(r)(6i) 
<ii}Un.)28£.   ivem-ttt.  <«}  Pue  us. 

M  Lin.  f  IZL  <r}  1  VWi.  31T.    Of.  UH.  1S1. 

(p)  1  Eq.  Cl.  Abr.  291. 

When  the  legacies  are  given  in  divided  shares,  asao  much  of  a  sum^mone;  toB.  and 
K)  much  to  C,  tbe  legatees  wilt  be  considered  as  teitanls  in  common;  as  in  instances  where 
legacies  are  given  to  two  or  more  persona  "share  and  share  alike,"  or  "  to  and  amongl 
them,"  or  "to  them  respectively,"  or  "to  be  equally  divided  amongst  them,"  such  words 
will  create  a  tenancy  in  common.  3  Atk.  731.  3  Atk.  441.  3  Atk.  I3i.  i  Atk.  494.  3 
Bro,  C,  C.  as-  5  Ves.  Jr.  519,  Cases  have  occurred  in  which  the  determination  that  the 
above  words  or  expessiona  should  create  a  tenancy  in  common  would  have  seemingly 
involved  a  contradiction,  as  in  those  instances  where  snch  words  of  severance  occurred 
and  a  bequest  over  to  surviving  legatees  was  immediately  grafted  upon  them.  In  those 
instances  the  court  of  chancery,  in  order  to  ^ve  effect  to  every  word  in  the  bequest,  baa 
considered  the  words  creating  the  survivoiahip  amonc  the  legatees  as  intended  to  be  con- 
fined iioM«/iM«^Mfi^MM<j/~M<rl^jj:a/fTr,  and  therefore  decreed  that  the  legatees  should 
be  considered  tenants  in  common  from  thai  period,  with  benefit  of  survivorship  in  case 
of  the  death  of  anj  be/ore  the  tesUtor.  i  P.  Wms.  96,  a  P  Wms.  a8o.  i  Bq.  C.  A. 
a9a.  Free.  Ch.  78.  a  Eq.  C.  A,  J43.  3  Ves.  Jr.  265,  6j4,  3  Ves.  Jr.  305,  450-  4  Ves. 
Jr.  551.  5  Ves.  Jr.  806.  We  mnst  observe  that  the  operanon  of  a  bequest  to  "survivors," 
grafted  upon  a  tenancy  in  common,  will  not  be  confined  to  the  period  of  the  testator's 
death,  if  it  can  be  further  extended  with  propriety:  therefore  in  several  cases  such 
bequests  to  survivors,  from  the  particular  construction  of  each  will,  was  considered  effi- 
cient during  the  minority  of  the  legatees,  as  they  were  not  entitled  to  the  benefit  of  the 
provisions  before  the  age  of  twenty-one;  and,  perhaps,  in  order  to  effectuate  the  inten- 
ticm  and  prevent  a  lapse,  when  a  life-interest  is  ^vcn  prior  to  the  distribution  directed 
among  the  legatees,  the  period  of  survivorship  will  be  extended  during  the  life  of  the 
tenant  for  life.  I  Ves.  13.  sAtk.  6t9,  Amb.  383.  A  bequest  to  two  or  more  "in  joint 
and  equal  proportions,"  or  "jointly  and  between  them,"  will  create  a  tenancy  in  com- 
mon,— the  terms  "joint"  or  "jointly"  not  being  considered  as  intended  to  impart  a 
joint-interest  to  the  legatees,  but  to  signify  a  gift  to  them  altogether.  Amb,  656.  i  Bro. 
C  C.  118.  Although,  as  we  have  already  seen,  the  woida  ''equally  to  be  divided,"  and 
"share  and  ahare  afike,"  etc.,  will  createa  tenancy  in  common,  yet  when  it  appears  from 
the  context  of  the  will  that  a  joint-tenancy  wss  intended,  such  words  will  not  be  per- 
mitted to  sever  the  interests  of  the  legatees.  3  Bro.  C.  C-  siS-  Holt's  Rep.  370,  Roper 
on  Legacies,  2  vol.  359  to  287.  Residuary  legatees  and  executors  are  joint-tenants,  unfess 
the  testator  use  some  expression  which  converts  their  interest  into  a  tenancy  in  common; 
and  if  one  dies  before  a  division  of  severance  of  the  surplus,  the  whole  that  is  undivided 
will  pass  to  the  survivor  or  survivors.  2  P.  Wms.  529.  3  Bro.  45s;  and  see  p.  193,  antt. 
— CHrcTY, 

(58)  Story  on  Partnership,  \l  3,  414.  pp.  3,  634  (7  ed.  1881}. 

(59)  Schonlcr  ou  Pers.  Prop.  3  ed.  vol.  i,  \\  155,  156.  Sanderson  v.  Jones  et at.,  6 
Fla.  476(1855). 

(6o)Schouler  on  Pers.  Prop.  3  ed.  vol.  i,  {  161.  Brantley's  Pera,  Prop,  Jj  101,  103, 
pp,  168,  169(1891). 

(61)  Woodman  v.  Barker,  a  (Richardson  &  Woodbury)  N.  H.  480  (i8aa). 

As  between  partners  in  trade  or  farming  there  is,  generally  speaking,  no  survivorship 
'"'       D  them  as  to  personal  property  in/(>j:t»jirM,&  each  of  th«r  respective  shares  or 
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CHAPTER  XXVI. 
OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY. 

Wb  are  next  to  consider  the  iiile  to  things  personal,  or  the  various  means 
gf  acquiring  and  of  losing  such  property  as  may  be  had  therein;  both  which 
considerations  of  gain  and  loss  shall  be  blended  together  in  one  and  the  same 
view,  as  was  done  in  our  observations  upon  real  property;  since  it  is  for  the 
most  part  impossible  to  contemplate  the  one  without  contemplating  the 
other  also.  And  these  methods  of  acquisition  or  loss  are  principally  twelve; — 
I.  By  occupancy.  2.  By  prerogative.  3.  By  forfeiture.  4.  By  custom. 
5.  By  succession.  6.  By  marriage.  7.  By  judgment.  8.  By  gift  or 
grant.  9.  By  contract,  to.  By  bankruptcy,  ti.  By  testament.  12.  By 
administration.(  I ) 

And  first,  a  property  in  goods  and  chattels  may  be  acquired  by  occupanty: 
which,  we  have  more  than  once  remarked, (a)  was  the  original  and  only 
primitive  method  of  acquiring  any  property  at  all;  but  which  has  since  been 
restrained  and  abridged  by  the  positive  laws  of  society,  in  order  to  maintain 
peace  and  harmony  among  mankind.  For  this  purpose,  by  the  laws  of 
England,  gifts  and  contracts,  testaments,  legacies  and  administrations,  have 
been  introduced  and  countenanced,  in  order  to  transfer  and  continue  that  pro- 
perty and  possession  in  things  personal,  which  has  ouce  been  acquired 
*40i]  by  the  owner.  And,  where  such  *thiugs  are  found  without  any 
other  owner,  they,  for  the  most  part  belong  to  the  king  by  virtue  of 
his  prerogative;  except  in  some  few  instances,  wherein  the  original  and  nat- 
ural right  of  occupancy  is  still  permitted  to  subsist,  and  which  we  are  now 
to  consider, 

I.  Thus,  in  the  first  place,  it  hath  been  said,  that  anybody  may  seize  to 
his  own  use  such  goodsas  belongto  analien  enemy.(^)(2)  For  such  ene- 
mies, not  being  looked  upon  as  members  of  our  society,  are  not  entitled,  dur- 
ing  their  state  of  enmity,  to   the  benefit  or   protection  of  the  laws;    and 

(a)  See  ptwesS,  8,258.  (b)  nneh,  L.  178. 

degrees  of  interest  go  to  their  persoual  represeatAtiTes,  who  become  tenants  in  common 
wiUi  the  auTvivorof  atl  the  partnership  e^cts  in  possession,  it  being  a  maxim,  inter 
ntercatores  jus  accreseendi  fyatm  non  habei  [Among  merchants  the  right  of  snrvivor- 
ship  has  no  place].  Co.  LitL  5.  382,  i8a,  a.  i  Vera,  217.  i  Meriv.  564.  i  Ld.  Raym. 
a8i,  Vin.  Abr.  Partners.  But  it  has  been  determined  that  the  j^ood  will  of  a  partnership 
survives;  but  that  has  been  disputed.  5  Ves.  539.  15  Ves.  218.  i  Jac.  &  W.  267.  A 
court  of  equity  has  barred  survivorship,  although  the  deceased  partner,  upon  being  in- 
formed that  by  law  there  would  be  a  survivorship,  said  he  was  content  the  stock  should 
survive,  (i  Vera.  217;)  and  though  if  two  persons  take  a  farai,  the  lease  will  survive, 
but  if  they  lay  out  money  jointly  upon  it,  in  the  way  of  trade,  that  tnrns  round  the 
estate  at  law  and  makes  it  equitable,  i  Ves.  Jr.  435;  see,  further,  3  ChiL  Com.  L.  235, 
236.  But,  although  there  is  no  survivorship  as  to  partnership  property  in  possession, 
yet  at  law  there  is  as  to  choses  in  action;  for  when  one  or  more  partners,  having  a 
'  joint  legal  interest  in  a  contract,  dies,  an  action  against  the  said  parties  must  be 
Drought  in  the  name  of  the  survivor,  and  the  executor  or  administrator  of  the  deceased 
cannot  be  joined,  neither  can  he  sue  separately,  but  must  resort  to  a  court  of  equity 
to  obtain  from  the  survivor  the  testator's  share  of  the  sum  which  haa  been  recovered,  i 
East,  497.    I  Salk.   441.     i  Ld.  Raym.  346.    Carth.  17a    Vin.  Abr.  Partner.  D.— Chitty, 

The  prraumption  in  favor  of  a  joint-tenancy  and  against  a  tenancy  in  common  does 
not  prevail  in  New  Hampshire.    Jenkins  v.  French,  38  N.  H.  {Jenks}  531  (1878). 

fl)  Brown  Ex'rrta/.  v.  Critcheil  rfa/,,  110  Ind.  36  (1886). 

(3)  Questions  respecting  the  seizure  of  property  as  prizes  seldom  arise  in  the  common 
law  or  equity  courts,  they  being  in  general  cognizable  only  in  the  admiralty  courts;  and 
when  a  ship  is  bona  fide  seized  as  prize,  the  owner  cannot  sustain  an  action  in  a  conrt  oT 
law  for  the  seizure,  though  she  be  released  without  any  suit  being  instituted 
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therefore  every  man  that  has  opportunity  is  permitted  to  seize  upon  their 
chattels,  without  being  compelled,  as  in  other  cases,  to  make  restitution  or 
satisfaction  to  the  owner.  But  this,  however  generally  laid  down  by  some 
of  our  writers,  must  in  reason  and  justice  be  restrained  to  such  captors  as 
are  authorized  by  the  public  authority  or  the  state,  residing  inthecrown,(f) 
and  to  sncb  goods  as  are  brought  into  this  country  by  an  alien  enemy,  after 
a  declaration  of  war,  without  a  safe-conduct  or  passport.  And  therefore  it 
hath  been  holden,  (rf)  that  where  a  foreigner  is  resident  in  England,  and 
afterwards  a  war  breaks  out  between  his  country  and  ours,  his  goods  are  not 
liable  to  be  seized.(3)  It  hath  also  been  adjudged,  that  if  an  enemy  take 
the  goods  of  an  Englishman,  which  are  afterwards  retaken  bj-  another  sub- 
ject of  this  kingdom,  the  former  owner  shall  lose  his  property  therein,  and 
it  shall  be  indefeasibly  vested  in  the  second  taker;  unless  they  were  re^ken 
the  same  day,  and  the  owner  before  sunset  puts  in  his  claim  of  property.  (*) 
Which  is  agreeable  to  the  law  of  nations,  as  understood  in  the  time  of  Gro- 
tius,(/)  evenwith  regard  to  captures  made  at  sea;  which  were  held  to  be 
the  property  of  the  captors  after  a  possession  of  twenty-four  hours;  though 
the  modem  authorities(  ^)  require,  that  before  the  property  can 
*be  changed,  the  goods  must  have  been  brought  into  port,  and  [*402 
have  continued  a  night  intra  presidia{^^  in  a  place  of  safe  custody, 
so  that  all  hope  of  recovering  them  was  lost.  (5) 

le)  Freem.40. 

W  Bro,  Abr.  Uk  propaVe,  W ;  finftitan,  B7. 


agminat  her,  his  remedy,  if  any,  bring  in  the  court  of  admiralty,  a  Mareh.  R.  133.  And 
the  lame  rale  applies  to  the  Imprisonment  of  the  person  when  it  hai  taken  place  merely 
•■  a  conaeqnence  of  taking  a  ship  as  prize,  although  the  abip  has  been  acquitted,  i  L« 
Canx  V.  Baen,  Doug.  594.  For  the  law  respecting  seizures  and  captures,  and  the  modes 
of  acquiring  and  losing  property  thereby,  see  the  admiralty  decisions  of  Sir  William 
Scott,  (Mllected  and  arraugea  in  i  Chitty'a  Commercial  Law,  377  to  513,  and  a  Wooddea. 
435  to  457.— CHrrrv. 

(3)  And,  by  modem  decisions,  the  right  to  sue  upon  contracts  made  with  him  during 
peace  is  only  suspended,  not  forfeited,  by  war.  13  Ves.  Jr.  71.  3  B.  &  P.  191.  6  Taunt. 
a39.     I  Chitty's  Com.  L.  423  to  436.— ChitTy. 

(4]  Am.  &  Eng.  Eiic.  of  Law,  vol.  11,  p.  484. 

(^)  Modem  authorities  require  something  more  to  vest  the  property  of  a  captnred  ve»- 
•el  in  the  captors.  "  I  apprehend  that,  by  the  general  practice  of  the  law  of  nationa,  a 
•entence  of  condemnation  is  at  present  deemed  generally  necessary,  and  that  a  nentiat 
pnrchaaor  in  Europe,  during  war,  does  look  to  the  legal  sentence  of  condemnation  as  one 
of  the  title-deeds  of  the  ship  if  he  bays  a  prize-vessel,  I  believe  there  is  no  instance  in 
which  a  man,  having  purchased  a  prize-vessel  of  a  belligerent,  has  thought  himself  quit* 
secure  in  making  that  purchase  merely  because  that  ship  bad  been  in  the  enemy's  poa- 
teadou  twenty-four  hours,  or  carried  infra  prasidia"  [In  a  place  of  safe  custody].  Sir  Wil- 
liam Scott,  in  the  case  of  the  Flad  Oyen,  i  Rob.  Rep.  139.  See,  also,  3  Rob.  Rep.  97  and 
336,  337,  238.  Goss  V.  Withers,  a  Burr,  683.  Aasivedo  v.  Cambridge,  10  Mod.  79,  But  if, 
after  the  transfer  of  a  prize  to  a  neutral,  a  peace  be  concluded  between  tbe  belligerents,  the 
transfer  becomes  valia,  even  though  tbere  was  no  legal  condemnation.  6  Rob.  Rep.  143. 
The  title  of  a  neutral  will  not  be  defeated  by  his  subsequently  becoming  an  enemy,  6 
Rob.  Rep.  45.  See  I  vol.  Chitty'sCom,  L.  433.  434.  It  has  been  established  by  several  acta 
of  parliament  that.  amongEnglista  subjects,  ships  or  goods  taken  at  sea  by  an  enemy,  and 
afterwards  retaken  at  any  indefinite  period  of  time,  and  whether  before  or  after  sentence  of 
condemnation,  are  to  be  restored  to  the  original  proprietors  on  payment  of  certain  sal- 
vage. 3  Burr.  119S,  and  i  Bla.  Rep.  37,  Tbe  statute  43  Geo.  III.  c.  160,  s.  39  makes  an  ex- 
ception ai  to  ships  which  hsve  been  set  forth  by  the  enemy  as  vessels  of  war,  enacting 
that  these  shall  not  be  restored  to  the  original  owners,  but  belong  wholly  to  the  recaptoia. 
And  if  the  property  recaptured  were  captured  first  in  an  illegal  trade,  then  the  original 
right  is  divested,  and  the  recaptors  are  not  bound  to  restitution.  3  Rob.  Rep.  77,  In 
the  case  of  the  Santa  Cruz  ( i  Rob.  Rep.  49)  Sir  William  Scott  said,  "  The  actual  rule  of 
the  English  maritime  law  I  understand  to  t>e  this;  that  the  maritime  law  of  England, 
having  adopted  a  most  liberal  rule  of  restitution  with  respect  to  the  recaptured  property 
of  its  own  subjects,  gives  the  benefit  of  that  rule  to  its  ulies  till  it  appears  that  they  act 
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And,  as  in  the  goods  of  an  enemy,  so  also  in  bis  person,  a  man  may 
acquire  a  sort  of  qualified  prcq)erty,  by  taking  him  a  prisoner  in  waT;(A)  at 
least  till  bis  ransom  be  paid.(i)(6)  And  this  doctrine  seems  to  have 
been  extended  to  negro-servants,  (_/')  who  are  purchased,  when  captives,  erf 
the  nations  with  whom  they  are  at  war,  and  are  therefore  supposed  to  con- 
tinue in  some  degree  the  property  of  the  masters  who  buy  tiiem:  though, 
accurately  speaking,  that  property  (if  it  indeed  continues)  consists  rather  in 
the  perpetual  service,  than  in  the  body  oi person,  of  the  captives.(i)(7) 

2.  Thus  again,  whatever  movables  are  found  upon  the  sur&ce  of  the 
earth,  or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  supposed  to  be 
abandoned  by  the  last  proprietor;  and,  as  such,  are  returned  into  the  com- 
mon stock  and  mass  of  things:  and  Uierefore  they  belong,  as  in  a  state  of 
nature,  to  the  first  occupant  or  fortunate  finder,(8)  unless  they  ia\X  within 
the  description  of  waife,  or  estrays,  or  wreck,  or  bidden  treasure;  for  these, 
we  have  formerly  seen,  (/)  are  vested  by  law  in  the  king,  and  form  a  part  of 
the  ordinary  revenue  of  the  crown,  (9) 

(*)  Bro.  Abr.  Ut  proptrHe,  IS.  the  nld  A.  at  W.  (In  whtcb  tlie  Mid  A.  detBlDed  ■ 

(i)  Wh  meet  with  kcuiloiuirrlloftTeipuiln  the  eettkln  Bootcbman  named  H..  taken  br  bim  In 
— ._—  ,.~,>  ...  ^ — ti p.  1. J...        batile,»«  btapHaonei'.aiiUI  be  abaold  miiMtt^^ 
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A.  amid.   W.  (In  qua  Stem  A.  quendam  B.  agreed  apoo  aa  hla  nMom  »ltb  Uie  alMwlJ  A.  to 

ptr  ffuan  A.  ae  ffaerra  mpdm  iaiupum  prtta-  asTliig  Dia  Ulb)  and  took  the  Hid  H.  and  canfei 

tim,  giutiaque  tfbl  de  omnin  Ubtit,  per  qua*  blin  awar.  or  permlttad  btm  to  bo  vbetera  b 

ufm  Jf.  ndemftUaKm  twvn  cum  pr^fato  J,  pro  viia  pleued-") 

taa  nUBttada  fieeral  md^faetim/aret,  dMnvU)  fnfU,  U)  2  Lev.  301. 

tl  Ipram  H.  mU  ft  nbdazfl.  id  guo  voluU  uMre  B€f  |(l  Oaitb.  t9 

ntolc,  .£<:."    ['-Wberelbra  be  broke  into  ibe  houaeot  (OBookl.  c 


towaids  British  property  on  a  less  liberal  printnple.  In  such  a  case  it  adopts  their  rale, 
and  treats  th«m  accordiiiK  to  their  own  tneasure  of  jnatice."  But  reatitation  in  any  caae 
i«  not  gratuiloas;  for,  by  the  43  Geo.  III.  c  160,  certain  rates  of  salvage  are  secni«d  to 
the  recaptors  for  saving  or  recovering  the  property.  One-eighth  of  the  beneficial  inter- 
est in  the  whole  recaptured  property  is  given  to  the  king's  ships,  and  one-asth  to 
private  ships.  And  the  reward  of  salvage  is  given  in  cases  of  rescue  when  it  ia  effected  by 
the  rising  of  the  captured  crew  against  the  captors,  i  Rob.  Rep.  371.  4  ib.  47,  i  Bdw. 
Rep.  68. — Chittv. 

(6)  Ransom  of  ships,  etc.  is  now  illegal,  unless  in  caoe  of  necesmty,  to  be  allowed  by 
the  admiralty,  by  aa  Geo.  III.  c  15.  43  Geo.  III.  c.  160,  as.  34,  35,  36.  43  Geo.  in.  C 
7a.— Chitty. 

By  the  practice  under  the  law  of  nations,  in  order  to  vest  the  property  in  the  captom,  a 
legal  sentence  of  condemnation  is  necessary.     See  statute  37  and  aS  Vkt  C  aj. 

(7)  Property  in  a  living  person  is  no  longer  permitted  by  English  or  American  Uw. 
*  -  —  -  corpse,  while  no  one  can,  in  the  strict  sense  of  the  common  law,  be  said  to  o — 


it,  yet  there  is  a  quasi  property  in  a  dead  body  for  the  purpose  ik  interment,  and  pro- 
tection from  insult.     Schouler's  Pers.  Prop.  vol.  1,  J  53,  (3  ea.). 

(SjRogetsi-.  Judd<f/a;., 5  VL  335-326(1833).  McLaughlin  p.  Waite,s  WendellfN.  Y.) 
406-410  (1830).     Eads  el  al.  v.  Brazleton,  aa  Ark.  501  (1861). 

(9)  Chancellor  Kent  says,  "  It  is  requisite  that  the  former  owner  shotild  have  com- 
pletely relinquished  the  chattel,  before  a  perfect  title  will  accrtie  to  the  Gnder;  though 
he  has  in  the  mean  time  a  special  property  sufficient  to  maintain  an  action  foraa  injury 
to  it,  or  to  recover  possession  from  any  bat  the  true  owner.  Armor  v.  Delamire.  i 
Stra.  505.  Branden  v.  Hnntsville  Bank,  r  Stewart,  jao.  He  ia  not  even  entitled  to  a 
reward  from  the  owner  for  finding  a  lost  article,  if  none  has  been  promised.  He  has 
no  lien  on  the  article  found  for  his  trouble  and  expense;  and  he  is  only  entitled  to 
indemnity  against  his  necessary  and  reasonable  expenses  incurred  on  account  oS  the 
chattel.  Armory  c  Plynn.  10  Johns.  103.  Binstead  v.  Buck,  3  Sir  Wm.  Bl  H17. 
Nicholson  V.  Chapman,  a  H.  Bla.  354.  Etter  v.  Edwards,  4Watts.  63.  It  is  conaidered 
in  the  two  last  coses  to  be  still  an  unsettled  point  whether  the  finder  of  lost  [xoperty 
can  recover  a  compensation  for  the  labor  and  expense  voluntarily  bestowed  upon  lost 
property  found.  In  Reeder  v.  Anderwin,  4  Dana,  193,  it  was  held  that  the  finder  was 
entitled,  under  an  implied  assumpsit,  for  his  indemnity  at  least  against  his  expendihnc 
of  time  or  money  in  the  successful  recoverv  of  lost  property.  Mr.  Justice  StoVy  {^Bail- 
"""'•  P'  39i<  '  tA.)  gives  a  strong  opinion  In  favor  of  compensation  [or  what  he  in  ad- 
miralty-law language  calls  salvaxe)  to  the  'mere  findera  of  lost  property  on  land.' 
beyond  a  full  indemnity  for  their  reasonable  and  necessar>-  expenses.  I  \tx  leave  to 
say  that  it  appears  to  me  that  such  findings  have  no  analogy  in  principle  to  tnecaaesof 
hazardous  and  meritorious  sea  or  coast  salvage  nnder  the  admiralty  taw,  and  that  the 
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3.  Thus  too  the  benefit  of  the  elements,  the  light,  the  air,  and  the  water, 
can  only  be  appn^riated  by  occupancy.  If  I  Imd  an  ancient  wiadow(to) 
overlooking  my  neighbor's  ground,  he  may  not  erect  any  blind  to  obstruct 
the  light:  but  if  I  build  my  house  close  to  his  wall,  which  darkens  it,  I  cannot 
compd  him  to  demolish  his  wall;  for  there  the  first  occupancy  is 
rather  in  him  than  in  me.  If  my  neighbor  *makes  a  tan-yard,  so  [*403 
as  to  annoy  and  render  less  salubrious  the  air  of  my  house  or  garden, 
the  law  will  fiimish  me  with  a  remedy;  but  if  he  is  first  in  possession  of  the 
air,  and  I  fix  my  habitation  near  htm,  the  nuisance  is  of  my  own  seeking, 
and  may  continue. (11)  If  a  stream  be  unoccupied,  I  may  erect  a  mill 
thereon,  and  detain  the  water;  yet  not  so  as  to  injure  my  neighbor's  prior 
mill,  or  his  meadow:  for  he  hath  by  the  first  occupancy  acquired  a  property 
in  the  current.(i2) 

rule  of  the  coinmoii  law  as  illustrated  by  chief-justice  Byre  in  Nidiobon  v.  Chapman, 
as  to  these  mere  land  findiogs.  is  the  tietter  polin'."  1  Com.  356. — Shasswood.  A 
chattel  is  regarded  as  lost  when  the  owner  has  partea  with  his  posse wion  accidetitally  or 
iiiToluntarily;  it  is  not  lost,  in  the  technical  aense,  if  intentionallv  placed  where  fonad, 
and  afterward  forgotten.     Fers.  Prop,,  Brantley,  ^  117  p.  307  (1890). 

(to)  Formerly  it  wai  bolden  that  a  party  could  not  maintain  an  action  for  a  nuisance 
to  an  ancient  light,  unlesa  he  had  gained  a  ripht  to  the  window  hy  pretKription.  i  Leon. 
168.  '  Cro  Bl.  118.  Bnt  the  modem  doctrine  t^  that  upon  proof  of  an  advene  enjoyment 
of  lights  for  twenty  year*  or  upwards  unexplained,  a  ]ury  may  be  directed  to  presume  a 
right  by  grant  or  otfaerwioe.  a  Sannd.  17s  a.  1  Esq,  R.  148.  But  if  the  window  was 
opened  during  the  seisin  of  a  mere  tenant  for  life,  or  a  tenancy  for  yeara,  and  the  owner 
in  fee  did  not  acquiesce  in,  or  know  of  the  nae  of  the  light,  he  would  not  be  bound.  11 
East,  37a.  3  Campb.  444.  4  Camb.  616.  And  where  the  adjoining  land  was  glebe-land, 
in  the  possession  of  a  rector,  tenant  for  life,  it  was  held  that  there  could  be  no  pteSUmp- 
tion  Ota  grant  so  as  to  preclude  a  purchaser  thereof,  under  55  Geo.  III.  c  147,  from 
building  and  obstructing  an  ancient  light,  (4  B,  &  A.  579:)  but  when  the  window  has 
been  proved  to  have  been  in  existence  upwards  of  twenty  years,  and  its  origin  cannot  be 
traced,  the  purchaser  from  the  owner  in  fee  cannot  disturb  it,  though  no  evidence  that 
the  latter  acquiesced  in  the  window  can  be  adduced.  2  Bar.  &  Cres.  686.  4  Dowl.  &  R. 
334.  If  the  owner  of  land  build  a  bouse  on  part,  and  afterwards  sell  the  honse  to  one 
penon  and  the  rest  of  the  land  to  apother,  the  vendee  of  the  house  may  maintain  an 
action  against  the  vendee  of  the  land  for  obstructing  his  light,  tbough  the  house  jimi  not 
an  ancient  one;  because  the  law  will  not  suffer  the  vendor,  or  any  person  claiming  under 
him,  to  deriwate  from  bis  own  grant;  and  consequently  less  than  twenty  yean'  nse  ol 
the  light  suffices,     i   I^ev.  Im.      i  Ventr.  237,     i  Price,  97.     Rayn  r.  Moodya,  Rep.  34. 

3  Sannd.  144,  n.  4.  But  if  an  ancient  window  has  been  completely  blocked  np  above 
twenty  years,  it  loses  its  privilege,  {3  Camb.  514: )  and  even  the  presumption  of  rijgnt  from 
twenty  yean'  undiaturbwi  enjoyment  is  excluded  by  the  custom  of  London,  which  enti- 
tles everv  citizen  to  build  upon  an  ancient  foundation  as  high  as  he  pleases.  Com.  Rtp. 
37^.  I  Swanst.  133.  But  the  circumstance  of  a  window  being  built  contrary  to  tfie 
bnilding  act  affords  no  defence  to  an  action  for  obstructing  it,  (i  Maiah,  14a;)  and  if 
ancient  windows  be  raised  and  enlarged,  the  owner  of  the  ad  joining  land  cannot  legally 
obstruct  the  passage  of  light  and  air  to  any  part  of  the  space  occupied  by  the  ancient 
window.  3  Camb.  80.  Tota]  deprivation  erf'  light  is  not  necessary  to  sustain  this  action; 
and,  if  the  party  cannot  enjoy  the  lightin  so  fiee  and  ample  a  manner  as  he  did  before, 
be  may  sustain  the  action;  hut  there  should  be  some  sensible  diminution  of  light  or  air. 

4  Esq.  R.  69.  Chilton  v.  Sir  T.  Flumer,  K.  B.  A.  D.  1833.  The  building  a  wall  which 
merely  obstructs  the  prospect  is  not  actionable,  (9C0. 58,  b.  i  Hod.  S5;)  nor  istheopen- 
ing  a  window  and  destroying  the  privacy  of  the  adjoining  property;  but  such  new  win- 
dow may  be  immediately  obatmcted,  to  prevent  a  right  to  it  being  acquired  by  twenty 
years'  use.     3  Camb.  82.— CeiTTY. 

(11)  Gale  on  Easements  (5  ed.)486  (1876).  This  has  lonf;  ceased  to  be  law  as  regards 
both  the  remedy  by  dam^es  and  the  remedy  by  injunction.  The  defendant  may  in 
some  cases  justify  by  prescription,  or  the  plaintiff  be  barred  of  the  most  effectual  reme- 
dies by  scquiescence;  out  these  are  distinct  and  special  grounds  of  defence,  and  if  relied 
on  must  be  fully  made  out  by  appropriate  proof.  Webb's  Pollock  on  Torts,  enlarged 
Amer.  ed.  1894. 

{ 13)  Where  the  pi  an  tiff  alleged  that  defendant  had  erected  one  dam  above  plaintiff's  pre- 
mises, and  widened  another,  and  thereby  prevented  the  water  from  running  in  its  usual 
coarse  and  in  ita  usual  calm  and  smooth  manner  to  the  plaintilTs  premises,  and  thereby 
the  water  ran  in  a  different  channel  and  with  greater  violence,  and  injured  the  banks  and 
861 
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4.  With  regard  likewise  to  animals  fera  natura{i^)  all  mankind  had  bjr 
the  original  grant  of  the  Creator  a  right  to  pursue  and  take  any  fowl  or 
insect  of  the  air,  any  fish  or  inhabitants  of  the  waters,  and  any  beast  or  reptile 
of  the  field:  and  this  natural  right  still  continues  in  every  individual,  unless 
where  it  is  restrained  by  the  civil  laws  of  the  coimtry.{i4)  And  when  a 
man  has  once  so  seized  them,  they  become  while  living  his  guaiifted  property, 
or,  if  dead,  are  absolutely  his  own:  so  that  to  steal  them,  or  otherwise  invade 
this  property,  is,  according  to  their  respective  values,  sometimes  a  criminal 
offence,  sometimes  only  a  civil  injury.  (15)  The  restrictions  which  are  laid 
upon  this  right,  by  the  laws  of  England,  relate  principally  to  royal  fish,  as 

premises  of  plaintiff',  but  did  not  allege  an^  injury  from  the  want  of  a  sufficient  quautJtT 
of  vater,  and  the  jury  found  that  plaintiS'e  premises  were  not  injured,  but  were  o( 
opinion  that  defendant  bad  no  right  to  stop  the  water  or  keep  it  pent  up  in  the  snmmer 
time,  held  that  the  plaintiff  could  not  recover  damages  for  the  erection  of  the  dam,  but 
was  bound  to  allege  and  prove  that  he  had  sustained  an  injury  from  the  want  of  a  suffi- 
cient quantity  of  water,  a  B.  &  C.  910.  4  Dowl.  St  Ryl.  583,  S.  C.  The  owner  of  Unds 
through  whidl  a  river  runs  cannot,  by  enlarging  a  channel  of  certain  dimensions  leading 
ont  (K^the  liver  through  which  the  water  had  l^n  used  to  flow  before  any  appropriation 
of  it  by  another,  divert  more  of  it,  to  the  prejudice  of  any  other  landKJwner  lower  down 
the  fiver,  who  bad  at  any  time  before  such  enlargement  appropriated  to  himself  the  snr- 
plus  water  which  did  not  escape  by  the  former  channel.     6  Ea^.  3o8.     And  the  occnpii 


thin  a         .  . 

previously  used,  i  B.  &  A.  358.  But  where  the  defendant  erected  a  dam  above  the  mill 
of  the  plaintiff',  by  which  the  water  was  diverted  from  its  accustomed  channel,  bnt  to 
which  it  returned  loiifr  before  it  reached  the  plaioti£f 's  mill,  which  diverrion  affected  the 
0  waste  of  water,  it  was  held  that  tbe 
^_.__  7  Moore,  345.    As  to  the  pleadings,  see  i  Price's  Rep, 

I  and  a  Chitty  on  PI.  788.— ChitTV. 

Tucker  v.  Jewett,  11  Conn.  (Dav)  313  (1836),  King  v.  Tiffany,  9  Conn.  (Day) 
168  (1832).  The  I,aw  of  Torts,  Hilliard  (3  ed.)  vol.  i,  p,  59a.  Blaclcstone  attempts  to 
vest  tbe  right  to  the  enjoyment  of  the  elements  upon  the  ground  of  the  first  occupancy 
of  a  common  right,  bnt  even  if  the  elements  are  still  in  common,  and  subject  to  be  made 
property  by  occupancy,  analogy  to  the  rules  which  govern  tbe  acquisition  of  property  by 
this  means,  points  out  that  the  appropriation  of  a  particular  portion  conid  give  no  right 
of  property  in  more  than  that  portion.  The  abstraction  of  a  measnre  of  water  from  a 
flowing  stream  to-day,  can  give  no  property  in  water  which  may  possibly  hereafter  form 
part  of  the  stream,  but  which  ia  now  on  the  mountains.  The  present  reception  of  light 
by  a  window  cannot  give  a  prospective  property  in  the  light  itself  which  will  pass  throng 
the  window  to-morrow,  and  which  has  not  yet  emanated  from  the  sun.  The  correct 
principle  is  that  flowing  water  is  ^uA/ici/urij  [Of  public  right]  not  inthesenae  that  itisa 
oonum  vaainto  [^Without  an  owner]  to  which  the  first  occupant  may  acquire  an  eidnsive 
right,  but  that  it  is  public  and  common  in  this  sense  only,  that  all  may  reasonably  nse 
it  who  have  a  right  of  access  to  it,  that  none  can  have  any  property  in  the  water  itseU,  ex- 
cept in  the  particular  portion  which  he  may  take  from  the  stream,  but  that  each  proprietM' 
of  the  adjacent  land  has  the  right  to  the  usufruct  of  the  stream  which  flows  throngb  it, 
and  that  this  right  is  not  an  ab^lnte  and  exclusive  right  to  the  flow  of  d//the  water,  bat 
only  to  the  flow  of  the  water,  and  the  enjoyment  of  it,  subject  to  the  similar  natural  right 
of  all  the  proprietors  of  the  banks  on  each  side  to  the  reasonable  enjoyment  of  the  same 
stream.     Gale  on  Easements,  214,  325,  236,  5  ed.  (by  Gibbons)  ( 1876). 

And  where  the  plaintiff  and  defendant  about  the  same  time  purchased  land  on  a  stream 
in  reference  to  mill  seats,  about  half  a  mile  a  part;  and  the  defendant  got  bis  mill  in 
operation  first  whereby  the  water  was  thrown  back  on  the  plaintiff's  mill,  so  that  the 
wheels  could  not  turn,  the  plaintiff  was  allowed  to  recover  damages  for  the  injury. 
Omelvany  v.  Jaggers,  a  Hill  (S,  C. )  394-297  (1835).  A  person  may  Am  a  well  in  that 
part  of  his  premises  which  is  most  convenient  for  him,  although  in  so  doing  he  cut  off 
water  from  uis  neighbor's  well.     Greenleaf  v.  Francis,  18  Pick.  (Mass. )  120  (1S36). 

(13)  [Of  a  wild  nature.] 

(14)  2  Barbour's  Rights  of  Pera.  &  Prop.  595- 

( 15)  3  Schouler's  Pers.  Prop.  |  17.  But  pursuit  alone  vests  no  property  in  the  puistier, 
the  wild  animal  must  be  brought  within  his  power  and  control;  and  where  after  woaod- 
ing  a  deer,  tbe  pursuer  continued  the  chase  until  evening,  and  then  abandoned  it,  Iboagh 
his  dogs  continued  the  pursuit;  it  was  held  that  he  acquired  no  property  in  the  game. 
Buster  v.  Newkirfc,  20  Johns.  (N.  Y.)  75  (1823).  And  no  title  to  a  swarm  of  wild  bees 
is  acqnired  until  they  are  actually  hived.     Wallia  v.  Mease,  3  Binn.  (Pa.)  546  (iSll). 
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whale  and  sturgeon,  and  such  terrestrial,  aerial,  or  aquatic  animals  as  go 
under  the  denomination  cXgame;  the  taking  of  which  is  made  the  exclusive 
right  of  the  prince,  and  such  of  his  subjects  to  whom  he  has  granted  the  same 
royal  privilege.  But  those  animals  which  are  not  expressly  so  reserved,  are 
still  liable  to  be  taken  and  appropriated  by  any  of  the  king's  subjects,  upon 
their  own  territories;  in  the  same  manner  as  they  might  have  taken  even 
game  itself,  till  these  civil  prohibitions  were  issued:  there  being  in  nature 
no  distinction  between  one  ^ecies  of  wild  animals  and  another,  ^tween  the 
right  of  acquiring  pr<q)erty  in  a  hare  or  a  squirrel,  in  a  partridge  or  a  but- 
t^y:  but  the  diHereuce,  at  present  made,  arises  merely  from  the  positive 
municipal  law. 

5.  To  this  principle  of  occupancy  also  must  be  referred  the  method  of 
acquiring  a  special  personal  property  in  com  growing  on  the  ground, 
ox  o\heT  emblements, (j6')  by  any  possessor  *of  the  land  who  hath  sown  P404 
or  planted  it,  whether  he  be  owner  of  the  inheritance,  or  of  a  less 
estate:  which  emblements  are  distinct  from  the  real  estate  in  the  land,  and 
subject  to  many,  though  not  all,  the  incidents  attending  personal  chattels. 
They  were  devisable  by  testaments  before  the  statute  of  wills,(»t)  and  at  the 
death  of  the  owner  shall  vest  in  his  executor  and  not  in  his  heir;(i7)  they 
are  forfeitable  by  outlawry  in  a  personal  action;(n)  and  by  the  statute  11 
Geo.  II.  c.  19,  though  not  by  the  common  law,  (_o)  they  may  be  dJstreined 
for  rent  arrere.(i8)  The  reason  for  admitting  the  acquisition  of  this  special 
property,  by  tenants  who  have  temporary  interests,  was  formeriy  given;(;>) 
and  it  was  extended  to  tenants  in  fee,  principally  for  the  benefit  oi  their 
creditors:  and  therefore,  though  the  emblements  are  assets  in  the  hands  of 
the  executor,  are  forfeitable  upon  outlawry,  and  distreinable  for  rent,  they 
are  not  in  other  respects  considered  as  personal  chattels;  and  particularly  they 
are  not  the  object  of  larceny  before  they  are  severed  from  the  ground.  (j)(  19) 

(m)  Perk. )  GI2.  (p)  Fagea  112.  M. 

In)  Bn.  Abr.  HL  oablenKnl;  D.    6  Rep.  US.  (g)  B  Iiut.  IW. 

lo)  1  Boll.  Abr.  «6G. 

(i6)  The  right  to  emblementa  does  not  seem  to  be  aptly  referred  to  the  principle  of 
occnpancy,  for  they  are  the  continnatioti  of  an  inchoate,  and  not  the  acquisition  of  an 
orinnal  right.— Chkistian, 

(17)  Treadway  11.  Sharon,  7  Hittell  ( Nev. )  43  (1871).  Green  v.  Annatrong,  1  Denio 
{N.  Y.)  550-554  (1845I.     1  Batbonr's  Rights  of  Pere.  &  Prop.  595. 

Where  there  is  a  right  to  take  emblements,  they  belong  either  to  the  tenant  himself, 
whose  estate  is  determined  in  such  a  manner  as  to  give  him  the  right;  to  his  grantee  or 
devisee,  where  he  has  granted  or  devised  them;  or  to  his  personal  representatives,  where 
the  right  arises  upon  the  death  of  a  tenant  vbo  has  made  no  disposition  respect! ng^hem. 
3  Woodfall's  Land,  St  Ten.  750. 


( 18)  But,  by  the  56  Geo.  III.  c.  50,  no  sheriff  or  other  officer  shall  sell  or  canr  o: 
from  an?  lands  any  straw,  chafF,  or  turnips,  in  any  case,  nor  any  hay  or  other  product . 
contraiy  to  the  covenant  or  written  agreement  made  for  the  benefit  of  the  owner  of  the 


land;  but  the  tenant  must  give  previous  notice  to  the  sheriff,  etc.  of  the  existence^f  such 
f:ovenant,  etc.  But  the  produce,  etc.  may  be  so  sold,  subject  to  an  agreement  to  expend 
it  on  the  land.  And  landlords  are  not  to  distrein  for  rent  on  purchaaera  of  crops 
severed  from  the  soil,  or  other  things  sold  subject  to  such  agreement;  nor  shall  the 
sheriff  sell  or  dispose  of  any  clover,  rye-gnss,  or  any  artificial  grass  whatsoever,  which 
shall  be  newly  sovni  and  be  growing  linder  any  crop  of  standing  com.  See  sections  6 
and  7,— CHnrv, 

(ig)  Only  tbMe  tenants  who  hold  by  an  mdefittiie  and  uncetiain  tenure  are  entitled  to 
emblements;  a  tenant  for  years,  whose  term  depends  upon  a  certainty,  is  not  entitled  to 
emblements,  for  it  is  bis  folly  to  sow  when  he  knows  that  his  term  will  expire  before  he 
can  reap.  In  most,  if  not  all  of  the  States,  the  tenants'  right  to  emblements  is  largely 
regulated  by  statute.  When  there  is  a  right  to  emblements,  ingress,  egress,  and  regress 
are  allowed  by  law  to  enable  the  party  to  enter,  cut  and  cany  them  away  after^the  estate 
is  determined.  So  the  same  rights  are  allowed  to  the  grantee  of  the  tenant  to  enable 
him  to  take  them  away  after  the  death  of  the  tenant  The  right  to  emblements  does  not, 
however,  give  a  title  to  the  exclunve  occupation  of  the  land;  therefore  it  seems  that  if 
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6.  The  doctrine  of  property  arising  from  accession  is  also  grounded  on  the 
right  of  occupancy.  By  the  Roman  law,  if  any  given  corporeal  substance 
received  afterwards  an  accession  by  natural  or  by  artificial  means,  as  by  the 
growth  of  vegetables,  the  pregnancy  of  animals,  the  embroidering  of  doth, 
or  the  conversion  of  wood  or  metal  into  vessels  and  utensils,  the  original 
owner  of  the  thing  was  entitled  by  his  right  of  possession  to  the  property  of 
it  under  such  its  state  of  improvement:  (r)(  20)  but  if  the  thing  itself,  by  such 
operation,  was  changed  into  a  different  species,  as  by  making  wine,  oil,  or 
tff^ead  out  of  another's  grapes,  olives,  or  wheat,  it  belonged  to  the  new  operator; 
who  was  only  to  malce  a  satisfaction  to  the  former  proprietor  for  the  materials 

which  he  had  so  converted,  (j)  ( 2 1 )  And  these  doctrines  are  implicitly 
♦405  copied  and  adopted  by  our  Bracton,(/)  and  have  since  been  ♦con- 
firmed by  many  resolutions  of  the  courts.(a)  It  hath  even  been  held, 
that  if  one  takes  away  and  clothes  another's  wife  or  son,  and  afterwards  they 
return  home,  the  garments  shall  cease  to  be  his  property  who  provided  them, 
being  annexed  to  the  person  of  the  child  or  woman. (a')(22) 

7 .  But  in  the  case  of  confusum  of  goods,  where  those  of  two  persons  are  so 

(r)  InM.  2,1, !»,»!.  SI.    9.1,1,5.  <(i)  Bro.  Abr.  tit  vnnKitK,  a.  If oor.  30.  Popb.  tt. 

It)  Hut.  1, 1,  2S,  31.  (w)  Uoor.  IK. 

(((i.2,(!.I«ida. 


the  ezecutore  occnpj  until  the  com  or  other  prodnce  is  ripie,  the  landlord  n    _ 

U  action  for  the  ti*e  and  occapation  of  the  land.     Wood.   Landlord  and  Tenant,  efn- 

973(1884). 

(so)  Parson's  on  Contracts,  3  vol.  8ed.  p.  aoo.  Reader  v.  Moody,  3  Jones' Law  (N.C.) 
373  (1856).  a  Sch.  Pere.  Prop.  3  ed.  |J  31-34-  Long  on  Sales,  4*8,  United  States  V. 
Heilner,  16  Fed.  Rep.  80  (1886). 

(at)  This  also  has  long  been  the  law  of  England;  for  it  is  laid  down  in  the  year-'xioks 
that,  whatever  alteration  of  form  anv  property  has  undergone,  the  owner  may  seize  it  in 
its  new  shape,  if  he  can  prove  the  identity  of  the  oti^iial  materials;  as  if  leather  be  made 
Into  shoes,  cloth  into  a  coat,  or  if  a  tree  be  squared  into  timber,  or  silver  tuelted  or  beat 
into  a  different  figure.    5  Hen.  VII.  fo.  15.     la  Hen,  VIII.  fo,  10,— Chbistiak, 

The  cases  referred  to  (Bro  Abr.  Propertie,  33  Moor,  ao,  Foph.  38)  are  very  explicit. 
See  also  a  Campb.  576,    Com.  Dig.  Pleader,  3  M,  aS.    Bac.  Abr.  Tresp.  E.  a.— Chittv, 

If  the  materials  of  one  person  are  united  to  the  materials  belonging  to  another,  by  the 
labor  of  the  latter,  who  furnishes  the  principal  materials,  the  property  in  the  joint  pro- 
duct is  in  the  latter  by  the  right  of  accession.  Merritt  v.  Johnson,  7  Johns.  473.  Abom 
If.  Mason,  i  Fed.  Cas.  39(1878),  Wetherbee  »,  Green,  aa  Mich.  (Clarke)  311-313  (1871). 
Railway  Co.  v.  Hutchins,  3a  Ohio,  578  (1877).  Stevens  v.  BHggs,  5  Pick,  177.  Glover 
V.  Austin,  6  Pick.  aoa.  Barr  v.  St.  John,  16  Conn.  3aa.  Pulcifer  v.  Page,  3a  Maine,  404. 
Where  one  by  bis  labor  on  another's  property  wrongfully  or  by  mistake  changes  its  fonn, 
he  gains  thereby  no  title  to  it,  but  the  owner  may  seize  it  in  its  new  shape,  if  he  can 

Gove  the  identity  of  the  original  materials,  Betts  v.  Lee,  j  Johns.  348.  Silsbnty  v. 
cCoon,  4  Denio,  33a,  Thus,  where  one  cut  down  the  trees  of  another  and  made  them 
into  shingles,  it  was  held  that  the  property  in  the  shingles  was  in  the  owner  of  the  trees. 
Chandler  v.  Edson,  9  Johns.  36a.  So  where  coals  were  made  out  of  another's  wood. 
Curtis  f.  Groat  6  Johns.  168.  Riddle  v.  Driver.  la  Ala.  590.  And  where  one  converts 
the  materials  of  another,  at  bis  request,  into  a  different  article  by  manufacturinfc  process, 
the  property  in  the  manufactured  article  is  in  the  owner  of  the  original  mstenat.  Bab- 
cock  V.  Gill,  10  Johns,  387.  Eaton  v.  Lynde,  15  Mass.  a4a.  Worth  v.  Northam,  4 
Iredell,  loa.  Where  a  manufacturer  or  mechanic  agrees  to  construct  a  particular  atttde 
out  of  his  own  materials,  or  where  he  is  to  furnish  the  principal  part  of  the  materials, 
the  property  of  the  article  until  its  completion  and  delivery  is  in  the  maker,  Gregory 
V.  Strvker,  a  Denio,  268. — Sharswood. 

The  court  of  last  resort  of  New  York  in  Silsbury  v.  McCoon,  4  Denio,  33a,  held,  that 
if  the  plaintifis  in  converting  corn  into  whiskey  knew  that  it  belonged  to  another,  and 
that  they  were  thus  using  it  in  violation  of  his  rif;ht,  they  acquired  no  title  to  the  manu- 
factured article,  which  although  changed  from  the  original  material  into  another  of  a 
diflerent  nature,  yet  being  the  actnal  product  of  the  com,  itUl  belonged  to  the  original 
owner.  This  rule  has  also  been  adopted  in  Pennsylvania  (Snyder  V.  Vanz,  a  Rawle,  433). 
and  in  Maine  and  Massachusetts  it  has  been  applied  to  the  wilihl  {ntermiztnre  of  goods. 
Wingate  v.  Smith.  7  Shepl.  387.  Ryder  v.  Hathaway,  ai  Pick,  398.  Willard  v.  Ryoe, 
II  Mete.  493.     t  Waterman  on  Trespass,  363  and  n.  (1875). 

(ai)  Paiaons  on  Contracts,  8  ed.  aoo. 
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intermixed  tliat  the  several  portions  can  be  no  longer  distinguished,  the 
Knglish  law  partly  agrees  with,  and  partly  differs  from,  the  civil.  If  the  in- 
termixture be  by  consent,  I  apprehend  that  in  both  laws  the  proprietors  have 
an  interest  in  common,  in  proportion  to  their  respective  shares.Cx)(23)  But 
if  one  wilfully  intermixes  his  money,  com,  or  hay  with  that  of  another  man, 
without  his  approbation  or  knowledge,  or  cast  gold  in  like  manner  into 
another's  melting-pot  or  crucible,  the  civil  law,  though  it  gives  the  sole  prop- 
erty of  the  whole  to  him  who  has  not  interfered  in  the  mixture,  yet  allows  a 
satisfaction  to  the  other  for  what  he  has  so  improvidently  lost.ly')  But  our 
law,  to  guard  against  fraud,  gives  the  entire  property,  without  any  account, 
to  him  whose  original  dominion  is  invaded,  and  endeavored  to  be  rendered 
uncertain  without  his  own  consent.(^)(24) 

8.  There  is  still  another  species  of  property,  which,  (if  it  subsists  by  the 
common  law,)  being  grounded  on  labor  and  invention,  is  more  properly 
reducible  to  the  head  of  occupancy  than  any  other;  since  the  right  of  occu- 
pancy itself  is  supposed  by  Mr.  Locke, (a)  and  many  others, (^)  to  be  founded 
on  the  personal  labor  of  the  occupant.  ( 25)  And  this  is  the  right  which  an 
author  may  be  supposed  to  have  in  his  own  original  literarj-  composition:  so 
that  no  other  person  without  his  leave  may  publish  or  make  profit  of  the 
copies.  When  a  man  by  the  exertion  of  his  rational  powers  has  pro- 
duced an  original  work,  he  seems  to  have  clearly  a  *right  to  dispose  [*4o6 
of  that  identical  work  as  he  pleases,  and  any  attempt  to  vary  the 
disposition  he  has  made  of  it  appears  to  be  an  invasion  of  that  right.  Now 
the  identity  of  a  literary  composition  consists  entirely  in  the  sentiment  and 

(>)  Inn.  2. 1,  »,  28.    1  Ven.  217.  Vem.  SIS. 

)«)  2  Ida.  2,  t,  as.  (a)  On  OoTt  pait.  2,  ch.  t. 

(f  1  Vattt.  n.    2  Bntote.  Kb.    1  HaL  P.  C.  SIS.    2  (b)  Bat  pkse  & 

(ajl  J Schouler'a  Per*.  Prop,  fa  ed.)  }  43.  Adatna  v.  I^era,  r  Federal  Caaea,  page  137 
(1870).  Andrews  v.  Richmond,  34  Hun.  (N.  Y.)  14  (1884).  Van  Liew  v.  Van  Licw,  36 
N.  J.  Equity  Rep.  641,  ( 1883).  Lewis  v.  Whitmore.  5  N.  H.  Rep.  366  (1831 ).  Brwin  v. 
Clark,  13  Middangh  (Mich.)  19  [1S64).  Tufta  v.  McClintock,  38  Me.  (15  Shcplej)  4x9 
(1850I.    Cobbeyon  Replevin,  405. 

(34)  The  conctuaion  to  be  drawn  fiom  modem  authorities  and  dednons  aeema  to  be 
that,  "in  cases  of  negligent  and.  inadvertent  mixtures  (perhaps  even  of  wilful  mixtures), 
if  the  goods  can  be  easily  distinguished  and  separated,  then  no  change  of  pnqwrty  takes 
place,  and  each  party  may  lay  cUim  to  his  own.  It  the  goods  are  of  the  same  nature 
and  value,  although  not  capable  of  an  actual  separation  by  identifying  each  particular- 
yet,  if  a  division  can  be  made  of  e<]ual  value  (as  in  the  case  of  a  mixture  of  com  or  of 
coffee,  or  tea,  or  wine  of  the  same  kind  and  quality,  then  each  may  claim  his  aliquot  part. 
Bnt,  if  the  mixture  is  undistinguishable,  and  a  new  ingredient  is  fomied,  not  capable  of 
a  just  appreciation  and  division,  according  to  the  original  rights  of  each,  then  the  party 
who  occasions  the  wrongful  mixture  must  bear  the  whole  loss."  Story  on  Bailments,  \ 
40  ( 1878).  See  Rice  ei  al.  v.  Nixon,  97  Ind.  98  ( 1884).  Schutz  v.  Jordan,  3a  Fed.  Rep. 
64I1887).  Sibley  v.  Brown,  15  Shep.  (Me.)  187  U838).  Davis  v.  Eaaley^^  al.  13  lU. 
198  (1851).  Beach  v.  Schmaltz,  20  III.  190  (1858),  Weil  &  Bro.  v.  Silveistone,  6  Ky. 
702  (1869).  Wetfaerbee  v.  Green,  ai  Mich.  (Clarice)  18  (1871).  Wooley  v.  Campbell,  8 
N.  J.  (Vroom)  169  (1874).  Claflin  v.  Continental  Works,  85  Ga.  45  (1890).  Pratt  v. 
Bryan.  30  Vt.  333.  2  Schouler's  Pers.  Prop.  JJ  4a,  47.  Lupton  v.  White,  15  Ves.  433- 
442  (i8c%).  I  Bigelow  on  Fraud,  97  ( 1877).  But  the  placing  of  cbina,  crockery,  or  other 
articles  resembling  each  other,  on  the  same  shelf,  ia  not  a  confusion  of  them.  Treat  v. 
Barber,  7  Conn.  174-380  (183S).  See  also  Waterman  on  Trespass,  365,  and  cases  there 
dted.  If  goods  while  mingled  with  others  be  sold  by  number,  weight,  or  measure,  the 
sale  ia  incomplete,  and  the  title  remains  in  the  seller  until  the  bargained  property  be 
separated  and  identified.     Waterman  on  Trespass,  3G5  (1875). 

(3^)  Buchanan  v.  State,  59  Ind.  11  (1877).  The  right  to  the  exclusive  nae  of  partlcnlar 
distinctive  trade-marks,  or  of  a  particular  partnership  firm,  (7  Sim.  431,)  for  enabling 
Xb^  public  to  know  if  it  is  dealing  with  or  buying  the  mannfactnres  of  a  particular  per- 
son, is  somewhat  analogous  to  literary  copy nghC  and,  though  partially  founded  on  the 
notion  of  protecting  the  public  from  fraud,  (3Myl.  8tCr.  338.  SSim.  477.)  is  an  example 
of  a  right  much  more  evidently  arising  out  of  occupancy.  See  3  Dong.  393.  3  B.  &  Cr 
S4I.    3  Ves.  &B.A1S.    a  Keen,  315.    3  Myl.&Cr.  1,338.    sScott,  N.  R.563.— SwBKt. 
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the  language;  the  same  coDcepttons,  clothed  in  the  same  words,  must  neces- 
sarily be  the  same  composition:  and  whatever  method  be  taken  of  exhibiting 
that  composition  to  the  ear  or  the  eye  of  another,  by  recital,  by  writing,  or 
by  printing,  in  any  number  of  copies,  or  at  any  period  of  time,  it  is  always 
the  identioil  work  of  the  author  which  is  so  exhibited;  and  no  other  man  (it 
hath  been  thought)  can  have  a  right  to  exhibit  it,  especially  for  profit,  with- 
out the  author's  consent. (26)  This  consent  may  perhaps  be  tacitly  given  to 
all  mankind,  when  an  author  suffers  his  work  to  be  published  by  another 
hand,  without  any  claim  or  reserve  of  right,  and  without  stamping  on  it  any 
marks  of  ownership;  it  being  then  a  present  to  the  public,  like  building  a 
church  or  bridge,  or  laying  out  a  new  highway;  but,  in  case  the  author  sells 
a  single  book,  or  totally  grants  the  copyright,  it  hath  been  supposed,  in  the 
one  case,  that  the  buyer  hath  no  more  right  to  multiply  copies  of  that  book 
for  sale,  than  he  haUi  to  imitate  for  the  like  purpose  the  ticket  which  is 
bought  for  admission  to  an  opera  or  a  concert;  and  that,  in  the  other,  the 
whole  property,  with  all  its  exclusive  rights,  is  perpetually  transferred  to  the 
grantee.  On  the  other  hand  it  is  urged,  that  though  the  exclusive  property 
of  the  manuscript,  and  all  which  it  contains,  undoubtedly  belongs  to  the 
author  before  it  is  printed  or  published;  yet,  from  the  instant  of  publication, 
the  exclusive  right  of  an  author  or  his  assigns  to  the  sole  communication  of 
bis  ideas  immediately  vanishes  and  evaporates;  as  being  a  right  of  two  subtle 
and  substantial  a  nature  to  become  the  subject  of  property  at  the  common 
law,  and  only  capable  of  being  guarded  by  positive  statutes  and  special  pro- 
visions of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing  on  the  paper 
or  parchment  of  another,  the  writing  should  belong  to  the  owner  of  the  blank 

materials  :(f)  meaning  thereby  the  mechanical  operation  of  writing, 
*407]     for  which  it  directed  the  *scribe  to  receive  asati^action;  for  in  works 

of  genius  and  invention,  as  in  painting  on  another  man's  canvas,  the 
same  law(i^  )  gave  the  canvas  to  the  painter.  (37)  As  to  any  other  property 
in  the  works  of  the  understanding,  the  law  is  silent;  though  the  sale  of  liter- 
ary copies,  for  the  purposes  of  recital  or  multiplication,  is  certainly  as  ancient 
asthetimesof  TerTence,(f)  Martial,(/)  and  Statius.(^)  Neither  with  us  in 
England  hath  there  been  (till  very  lately)  any  final(A)  determination  upon 
the  right  of  authors  at  the  common  law.(28)' 

Stuce  this  wu  flnt  written.  It  wm  detcnulnoil 


rnn  vd  oraOoitfln  TUfu  wrfpKrK,  hvivt  eoroortt  mm  In  tbe  cue  of  Miller  V.  Taylor,  in  B.  R.  AmLSGeo. 
TV<u« «d  lu  itonlniu  «e  T>M«i-<t.  Ilf  Titua  ahall  III.  17flB,  thataneicliulveBudpemuDcntcopTTljiht 
hiiTe  written  any  poem,  tii>tor;,  or  speech  on  your  In  autbon  aubelMed  by  theoom.aou  law:  bal  after- 
paper  or  parctimenUtbe  munuacrlpt  belooga  to  rou,  wsniii,  lu  ttiecBse  oiDanaldaon  *.  Becket.  before 


_  . . -.  —    ,-_ „ lliebou«ofloiil8.2ai  Feb.  1J71,  itwaiheldUiatiio 

id)  rbid.  IM.  oopyrlabt  now  lUbdib  In  auttaora  after  t' 


hlm.i    Inn.  3,  1,(3.    Seepage  tW.  (be  bmue 

[bid.lM.  oopyrlabt 

,  .°roJ.  in  Emmh,  20.  tlOQ  of  tb 

]  Epigr.  i.  SI,  It.  12.  xUL  S,  xIt.  IM.  qimn  Anne. 
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(36)  Bailey's  Onus  Proband!,  336  ( 1SS6). 

(17)  As  to  artists  see  Oertel  v.  Wood,  40  How,  Pr.  Rep,  10. 

(a8)  Whether  the  productions  of  the  mind  could  communicate  a  right  of  property  or  <rf 
ezclosive  enjoyment  in  reason  and  nature,  and,  if  such  a  moral  rieht  existed,  whether  it 
was  recognized  and  supported  by  the  common  law  of  England,  and  whether  the  common 
law  was  mtetided  to  be  restrained  by  the  statute  of  queen  Anne,  are  qiiestions  upon  which 
the  learning  and  talents  of  the  highest  legal  characters  in  this  kingdom  have  been  pow- 
erfully and  zealously  exerted. 

These  questions  were  finally  so  determined  that  an  author  has  no  right  at  present 
beyond  the  limits  fixed  by  the  statute;  but,  as  that  determination  was  contrary  to  the 
opinion  of  lord  Mansfield,  the  learned  commentator,  and  several  other  judges,  every 
person  may  still  be  permitted  to  indulge  bis  own  opinion  upon  the  propriety  of  it  without 
incuiring  the  imputalion  of  arrogance.  Nothing  is  more  erroneous  than  the  common 
practice  of  refemng  the  origin  oimoral  rights  and  the  system  of  natural  equity  to  tliat 
savage  state  which  issuppo^  to  have  preceded  civilized  establishments,  in  which  literary 
compontioD,  and  of  consequence  the  nght  to  it,  could  have  no  existence.    But  the  true 


■jGoogle 


Chap.  26]  OF  THINGS.  407 

But  whatever  inherent  copyright  might  have  been  supposed  to  subsist  by 
the  common  law,  the  statute  8  Anne,  c.  19  (amended  by  statute  15  Geo.  III. 
c.  53)  hath  now  declared  that  the  author  and  .his  assigns  shall  have  the  sole 
liberty  of  printing  and  reprinting  his  works  for  the  term  of  fourteen  years, 
and  no  ionger;{i)  and  hath  also  protected  that  property  by  additional  penal- 
ties and  forfeitures:  directing  further,  that  if,  at  the  end  of  that  term,  the 
author  himself  be  living,  the  right  shall  then  return  to  him  for  another  term 
of  the  same  duration:  (29)  and  a  similar  privilege  is  extended  to  the  inventors 

_.  _    le  LddlUonal      dlles  and  ceitalo  other  lettrned  locletlei. 

re  gnnlad  (a  the  udItbt 

mode  of  ascertaining  a  moral  right,  I  conceive,  is  to  inquire  whether  it  is  such  a«  the 
reason— the  cultivated  reason— of  mankind  mnat  necessarily  assent  to. 

No  proposition  aeems  more  conformable  to  that  criterioD  than  that  every  one  should 
enjoy  the  reward  of  his  labor,— the  harvest  where  he  haa  sown,  or  the  fruit  of  the  tree 
which  he  has  planted. 

And  if  any  private  rig 

it  is  where  the  most  e _ 

acquired.  Literary  property,  it  must  be  admitted,  is  very  different  in  its  nature  from  s 
property  in  substantial  and  corporeal  objects,  and  this  difference  has  led  some  to  deny  ita 
existence  as  prOT)eity;but  whether  it  is  jai^rti^wj  [Of  a  particular  kind],  or  under  what- 
ever denominatiou  of  rights  it  may  more  properly  be  classed,  it  seems  founded  upon  the 
same  piind^le  of  geneid  utility  to  society,  which  is  the  basis  of  all  other  moral  righU 
and  obtigations. 

Thos  considered,  an  author's  copyright  ought  to  be  eoteemed  an  inviolable  right,  estab- 
lished in  sound  reason  and  abstract  morality. 

No  less  than  eight  oT  the  twelve  judges  were  of  opinion  that  this  was  a  right  allowed 
and  perpetuated  by  the  common  law  (tf  England:  but  six  held  that  the  enjoyment  of  it 
was  abridged  by  the  statute  of  queen  Anne,  and  that  all  remedy  for  tlie  violation  of  it 
was  taken  away  after  the  expiration  of  the  terms  specified  in  the  act;  and  agreeable  to 
that  opinion  was  the  final  judgment  of  the  lords.  See  the  arguments  at  length  of  the 
judges  of  the  King's  Bench  and  the  opinionsof  the  rest  in  4  Burr.  3303. 

Bdbre  the  union  of  Great  Britain  and  Ireland,  in  i8ai,  no  statute  existed  to  protect 
copyright  in  Ireland;  but  now,  by  the  stat  41  Geo.  III.  (U.  K.)  c.  107,  providons  similar 
to  uioae  in  the  statute  of  Anne  are  re-enacted,  and  extended  to  the  whole  of  the  united 
kingdom.  These  provisions  are  also  enforced  by  additional  remedies  and  incrraised 
penalties,  and  an  action  on  the  case  for  damages  is  specifically  given  to  the  party  injured. 
Previous  to  this  act,  menof  genius  and  learning  in  Ireland  were  stimulated  only  by  the 
incentive  which  lord  Camden  splendidly  describes  in  the  conclusion  of  his  argument 
against  literary  property,  "  Glory  is  the  reward  of  science,  and  those  who  deserve  it  ■ 
scorn  all  meaner  views.  I  speak  not  of  the  scribblers  for  bread,  who  tease  the  press  with 
their  wretched  productions.  Fourteen  years  are  too  long  a  privilege  for  their  perishable 
trash.  It  was  not  for  gain  thal.Bacon,  Newton,  Milton,  Locke,  instructed  and  delighted 
the  world.  When  the  bookseller  offered  Milton  five  pounds  for  his  Paradise  Lost,  he  did 
not  reject  it  and  commit  his  poem  to  the  flames,  nor  did  he  accept  the  miserable  pittance 
as  the  reward  of  his  labor:  he  knew  that  the  real' price  of  his  work  was  immortality,  and 
that  posterity  would  pay  it."— Chbistiak. 

In  Wheaton  v.  Peters,  8  Peters,  591,  the  question  of  copyright  was  discussed  by  counsel 
with  great  learning  and  ability,  and  a  majority  of  the  Supreme  Court  held  that  an  author 
had  no  common-law  copyright  in  bis  published  works;  that  if  such  a  common-law  right 
ever  existed  in  England,  yet  there  was  no  common  law  of  the  United  States  on  the  sub- 

J'  !Ct;  and  that  there  was  no  evidence  or  presumption  that  any  such  common-law  right 
ad  ever  been  introducBd  or  adopted  in  Pennsylvania  where  the  controversy  in  that  case 
arose;  and  that  as  in  England,  since  the  statute  of  8  Anne,  an  author's  exclusive  right 
of  literary  property  in  hts  published  works  was  confined  to  the  period  limited  by  the 
statute,  so  m  that  case  the  author's  right  depended  upon  the  acts  ot  Congressof  1790  and 
180a.     3  Kent's  Com.  376,  n. — SaARSWOOo. 

£(39)  The  statute  of  54  Geo.  HI.  c.  156  enacts  that  the  author  of  any  book  printed  and 
ublislied  subsequently  to  the  said  act,  and  the  assignee  or  assigns  of  such  author,  shall^ 
ave  the  sole  lilirty  of  prinring  and  reprinting  such  book  for  the  full  term  of  twenty- 
eight  years,  to  commence  from  the  day  of  first  publishing  the  same;  and  also,  if  the 
author  shall  be  living  at  the  end  of  that  period,  for  the  residue  of  his  natural  life;  and 
that  if  any  person,  in  any  part  of  the  British  dominions,  shall,  within  the  terms  and  times 
granted  and  limited  by  Uie  said  act  as  aforesaid,  print,  reprint,  or  import,  or  cause  to  be' 
printed,  reprinted,  or  imported,  any  such  book,  without  the  consent  of  the  author  or 
other  proprietor  of  the  copyrieht  first  had  in  writing,  or,  knowing  the  book  to  be  so 
printed,  reprinted,  ot  imported  without  such  cotisent,  shall  sell,  publish,  or  ezpoae  to. 
867 
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of  prints  and  engravings,  for  the  term  of  eight-and-twenty  years,  by  the 
statutes  8  Geo.  H.  c.  13,  and  7  Geo.  III.  c.  38,  besides  an  action  for  damages, 

■ale,  or  caiue  to  be  sold,  pnblbbed,  or  expoaed  to  sale,  or  shall  have  in  his  poMessioD  for 
■ale,  any  such  book,  without  such  coosent  first  bad  and  obtained  as  aforesaid,  then  such 
offender  shall  be  liable  to  a  special  action  on  the  case,  at  the  suit  of  the  author  or  other 
proprietor  of  the  copyright  of  snch  book,  and  the  author  shall  recover  snch  damages  as 
the  jury  on  the  trial  of  such  action,  or  on  the  execution  of  a  writ  of  inquiry  thereon, 
shall  give  or  assess,  together  with  doable  costs  of  suit;  and  every  snch  offender  shall  also 
forfeit  such  book  or  books,  and  shall  deliver  the  same  to  the  author  or  other  proprietor 
of  the  copyright  thereof,  and  the  said  author  or  proprietor  shall  make  waste  papez  of  such 
book  or  books;  and  every  offender  shall  also  forfeit  three-pence  for  every  ^eet  there<rf, 
either  {irinted  or  printing,  or  published  or  exposed  to  sale:  provided  that  all  actions, 
suits,  bills,  indictments,  or  informations  for  any  offence  committed  against  the  said  act 
■hall  be  brought,  sued,  and  commenced  within  twelve  months  next  after  such  oSence 
committed.  The  title  to  the  copyright  of  books  is  directed  by  the  act  to  be  entered  at 
Stationeis'  hall,  within  a  limited  time,  under  ■  penalty  of  forfeitnie  of  five  pounds, 
tcwether  with  eleven  times  the  price  at  which  auch  books  shall  be  sold  or  advertised  for 
a^:  provided  that  no  failure  in  making  such  entry  shall  in  any  manner  affect  the  copy- 
right, but  shall  only  subject  the  person  making  ilefanlt  to  the  penalty  aforesaid  under 
the  aaid  act 

Whenever  an  action  at  the  suit  of  the  author  would  lie  iwainst  a  peraon  pirating  books, 
(Lord  Byron  v.  Johnston,  3  Meriv  39.  Hoge  v.  Kliby.  8  Vea.  315.  Stockdale  v.  On- 
whyue,  5  Bam.  &  Crev.  177,)  or  musie,  (FTatt  v.  Button,  19  Vea.  447.  Clementi  v. 
Walker,  3  Bam.  &  Cress  S61,)  or  prints,  or  duirts,  (Blackwell  v.  Harper,  Barnard,  Cha. 
Rep.  110.  Wilkins  v.  Aikin,  17  Ves.  435.  Harrison  v.  Hogg,  a  Vea.  Jr.  333.  Longman 
— '  heater,  16  Ves,  J71.  Newton  v.  Cowie,  4  Bingh.  345.)  a  court  of  equity  will 
injunction  to  restrain  a  fraud  on  the  author's  property;  but,  where  the  chs^vcter 
of  the  pabltcation  is  such  that  no  damages  could  be  recovered  in  respect  thereof  at  law, 
equity  will  refuse  to  interpoae.  Lawrence  v.  Smith,  Jacob's  Rep,  47a.  Walcot  v.  Walker, 
7  Vea.  a.  Soutbey  v.  Sherwood,  3  Meriv.  440.  Lord  and  Lady  Percival  v.  Phipps,  3  Vea. 
&  Be*.  36.  Gee  v.  Pritcbard,  3  8wanst.  415.  Tlie  plaintiff  must  also,  in  order  to  entitle 
him  to  an  injunction,  show  the  property  in  the  pirated  work  to  be  clearly  vested  in  him- 
self, either  as  the  author,  or  as  au  assignee,  for  bis  own  benefit,  or  in  trust  fbr  others; 
and  thia  interest  muat  be  distinctly  stated  in  the  bill;  for  the  injunction  ought  to  be  mi^ 
ranted  bv  what  appears  in  the  bill,  not  by  what  is  brought  forward  merely  by  affidavit. 
Nicol  V.  Stockdale,  3  Swanst.  689. 

The  collection  of  materials  may  establish  a  claim  to  copyright  in  a  work,  notwithstand- 
ins  the  subject  may  be  obvious  to  all  mankind;  and  an  injunction  will  issue  to  stop  the 
pomication  of  a  work  which  is  a  servile  copy  of  a  preceding  one,  with  merely  colorable 
alterations.  Matthewson  v.  Stockdale,  13  Ves.  373,  376.  Butterworth  v.  Robinaon,  5 
Vea.  709.  Tonson  v.  Walker,  3  Swanst  679.  The  case  would  be  different  if  the  new 
WM'k  contained  not  only  alterations,  but  corrections  and  improvements  of  the  original 
work,  (Cary  v.  Paden,  j  Ves.  36;)  and  such  additions  and  corrections  may  properly  be 
made  the  subject  of  copyright.  Cary  v.  Longman  ft  Rees,  1  East,  38a  But  it  will  not 
be  permitted  that  one  man  should,  under  pretence  of  quotation,  in  fact  publish  another's 
work  and  defraud  him  of  the  fruit  of  his  labon,  ^Wilktns  v.  Aikin,  17  Ves.  434;)  for, 
although  an  abstract  or  fair  abridgment  of  a  publication  is  allowable,  (Dodsley  v.  Kin- 
nersley,  Ambl.  403.  Gyles  v.  Wilcox,  Barnard,  Cha.  Rep.  368.  Bell  v.  Walker  & 
Debrett,  I  Br.  451.  Whittingham  v.  Wooler,  3  Swanst  431,)  a  colorable  abstract  will  be 
restrained.  Butterworth  v.  Robinson,  5  Ves.  709  Carnan  v.  Bowles,  1  Cos,  385. 
Hacklin  v.  Richardson,  Ambl.  696.     Gyles  v.  Wilcox,  3  i^tk.  143. 

No  property  can  be  acquired  in  any  article  copied,  in  the  same  language,  from  a  prior 
work,  (Barfieid  f.  Nicholson,  3  Sim.  &  Stn.  i;)  but  a  translation  is  as  much  entitled  to 
protection  as  an  original  production.     Wyatt  v.  Bernard,  3  Vea.  &  Bea.  78. 

Forms  of  indictments,  it  has  been  decided,  cannot  be  the  subjects  of  copyright;  nor 
can  a  statement  of  the  evidence  necessary  to  support  indictments,  and  Bubjoinedtbetcto, 
be  so  ap[>ropriated.  And  further,  though  an  author,  after  the  publication  of  one  or 
more  editions  of  his  work,  sells  the  copyright,  with  an  undertaking  to  prepare  and  edit 
the  subsequent  editions  of  the  work  at  a  fixed  price,  he  may  pnblish  any  new  matter  on 
the  same  general  subject  in  a  separate  publication  on  bis  own  account,  notwithstandii^ 
tbe  insertion  of  such  new  matter  in  the  subsequent  editions  cf  the  work  of  which  he 
has  sold  the  copyright  may  be  absolutely  necessary  in  their  proper  completion.  Sweet 
f.  Archbold, — so  hdd  by  the  vice-chancellor  in  Hil.  T.  1818,  and  by  the  lord  chanceUor 
dnring  the  sittings  after  that  term. 

No  one  who  chooses  to  copy  and  publish  a  specification  of  patents  can  thereby  acquire 
a  right  to  restrain  another/rom  copying  the  same;  for  these  are  common  property.  Wyatt 
V.  Barnard,  3  Vea.  &  Bea.  78. 
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with  double  costs,  by  statute  17  Geo.  III.  c.  57.     All  which  parliamentaty 
protections  appear  to  have  been  suggested  by  the  exception  in  the  statute  of 

When  a  plaintiff  has  penaitted  repeated  infringements  of  bis  copyright  for  a  length  of 
time,  eqnity  will  not  interfere  (bv  injunction,  at  any  rate,  whether  it  may  be  proper  to 
direct  an  occonnt  to  be  kept  or  not]  before  the  right  is  determined  at  law.      Piatt  v. 


Button,  19  Ves.  448.     Rnndell  v.  Murrav,  Jacob's  Rep.  316. 

Whether  the  act  of  publication  abroad  makes  a  work  at  once  publici  juris  [Of  public 
right]  may  be  very  qneationable;  but  there  can  be  no  doubt  that,  where  an  author  prints 
and  publishes  a^oaa  only,  or  where  he  does  not  take  prompt  measures  to  publish  here, 
he  cannot,  after  a  reasonable  time  for  his  publishing  here  has  elapsed,  and  after  some 
Other  penon,  in  the  regular  and  fair  conrse  of  trade,  has  published  the  work  in  tbia 
connti^,  snstain  an  injunction  against  such  person.  Clementi  v.  Walker,  t  Bam.  & 
Cress.  S66,  870. 

A  parol  assignment  of  the  copyright  of  a  work  may  not  be  sufficient,  perhaps,  to  give 
the  assignee  the  privileges  conferred  by  the  legislature  upon  the  author.  Power  v. 
Walker,  3  Man.  &  Sel.  9.  But  when  a  publisher  has  been  induced  by  such  assignment 
to  employ  his  capital  and  attention  upon  a  work,  withdrawing  them  from  other  matters 
in  which  they  might  possibly  have  been  more  profitably  employed,  and  when  the  author 
has  ac<)uiesced  in  seeiog  his  parol  assignment  acted  upon  for  a  length  of  time,  a  court 
of  equity,  even  if  it  acknowledged  the  author's  strict  right,  would  probably  think  his 
conduct  entitled  him  to  no  summary  relief  by  injunction,  and  would  leave  him  to  such 
remedy  as  be  might  have  at  common  law.     Rundell  v.  Murray,  Jacob's  R«i.  316. 


Dcug,  a  Vea.  Jr.  487.     Berke  v.  Harris,  Hardr.  337. 

In  caaea  of  alleged  piracy  of  literary  property,  a  reference  is  nsnally  directed  to  the 

Master,  ( v.  Leadbetter,4  Ves.  6S1.    Nicol  k.  Stockdale,  3SwBnst.  689;)  but,  in  order 

to  save  expense,  the  court  itself  will  sometimes  compare  the  two  works.  Whittingham 
V.  WooUer,  a  SwansL  431. 

Parts  of  this  note  and  the  next  are  extracted  from  a  Roveden  on  Frauds,  147,  15a. 

As  to  the  kind  of  ^erogative  copyright  subsisting  in  certain  publications,  as  Bibles, 
liturgies,  acts  of  p«rliament,  proclamations,  and  orders  of  council,  see  post,  p.  410. 

Mr.  Christian  ooserres  that  "the  principal  differences  in  these  three  statutes  concern- 
ing prints  seem  to  be  these;  the  8  Geo.  IJ.  gives  an  exclusive  privilege  of  publishing  to 
those  who  invent  or  design  any  print  for  fourteen  years  only;  the  7  Geo.  III.  extends 
the  term  to  twenty-eight  years,  aosolutely,  to  all  who  either  invent  the  design  or  make 
a  print  from  another  s  design  or  picture;  and  those  who  copy  such  prints  within  that 
time  forfeit  all  their  copies, — to  be  destroyed, — and  five  shillings  for  each  copy.  The  17 
Geo.  III.  gives  the  proprietor  an  action  to  recover  damages  and  double  cost  for  the  injury 
he  has  sustained  by  the  violation  of  his  right " — CHITTY. 

But  this  act  has  now  been  repealed;  and,  by  several  recent  statutes,  the  law  of  copy- 
right has  been  placed  upon  a  difierent  footing.  By  the  statute  5  &  6  Vict.  c.  45,  the  pro- 
tection of  the  law  is  extended  to  the  period  of  /ortytwo  years  from  the  first  publication 
of  a  work  or  the  period  of  the  life  of  the  author,  and  seven  yeais  following,  whichever 
of  these  two  terms  may  be  the  longer.  And  the  copyright  of  a  book  published  after  the 
author's  death  endures  tor  forty-two  years  from  the  publication.  With  re^rd  the  ency- 
clopeedias,  reviews,  and  penodicals,  the  act  provides  that  the  copyright  of  articles  supplied 
to  such  works  shall  belong  to  the  proprietor  of  the  works  for  the  same  period  as  is  given 
to  the  authors  of  books  whenever  the  article  has  been  written  on  the  terms  that  the 
copyright  shall  belong  to  the  proprietor;  but  the  copyright  does  not  vest  until  payment 
has  been  actually  made. 

In  the  absence  of  any  agreement,  after  twenty-eight  years  from  the  publication  of  an 
article  the  right  of  publishing  it  in  a  separate  form  reverts  to  the  author  for  the  remainder 
of  the  term  <A  forty-two  years  given  by  the  statute.  During  the  twenty-eight  years  thus 
allowed  to  the  publisher  in  the  absence  of  an  agreement,  the  consent  of  the  author  or  hta 
assigns  must  be  obtained  to  enable  the  proprietor  of  the  encyclopsedia,  reviews,  or  period- 
ical to  publish  the  article  in  a  separate  form.  The  statute  also  reserves  to  the  author  of 
any  dramatic  piece  or  musical  composition,  and  to  his  assigns,  the  sole  right  of  repre- 
sentation or  performance  iu  public  for  the  same  term  as  is  appointed  for  the  duration  of 
copyright  in  books.  These  rights  extend  to  foreigncis  residing  in  this  country.  It  has 
also  been  decided  that  a  foreigner  residing  abroad  is  entitled  to  the  copyright  of  a  work 
composed  by  him  which  has  been  lir^t  published  in  this  country.  Boosey  v.  Davidson, 
13  Q.  B.  357.     Boosey  v.  Jeflries,  6  Ex.  580.— KKttR. 

By  the  act  of  ConKress  4  Feb.  1S31,  (4  Stat.  4^6.  4  Story's  Laws,  3J31,)  which  has 
superseded  and  repealed  all  former  laws  on  the  subiect,  the  authors  of  books,  maps,  charts, 
and  musical  compositions,  and  the  inventors  and  aesigners  of  prints,  cuts  and  engravings, 
being  citizens  of  the  United  States  or  residents  therein,  are  entitled  to  the  exclusive  right 
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monopolies,  21  Jac.  I,  c.  3,  which  allows  a  royal  patent  oK  privil^e  to  be 
granted  for  fourteen  years  to  any  inventor  of  a  new  manufacture,  for  the  sole 
working  or  making  of  the  same;  by  virtue  whereof  it  is  held  that  a  tem- 
porary property  therein  becomes  vested  in  the  king's  patentee,(A)C3o) 
(t)  IVeriLei 

of  printing,  reprintitig,  publisbiog,  and  Tending  them  for  the  tenn  of  twenty-eight  years 
from  Uie  time  of  recording  the  title  thereof;  and  if  the  author,  inventor,  or  designer,  or 
any  of  them,  where  the  work  was  originally  composed  and  made  by  more  than  one  per- 
son, be  living,  and  a  dtizen  Of  the  United  States,  or  resident  therein  at  the  end  of  the 
term,  or,  being  dead,  ^all  have  left  a  widow  or  chUd  or  children,  either  or  all  of  them 
living,  she  or  Uiey  are  entitled  to  the  same  exclusive  right  for  the  further  term  of  fourteen 
years  on  complying  with  the  terms  prescribed  by  the  act  of  Congreso.  3  Kent's  Com. 
373.  — Sh  a.  rs  wood. 

(30)  When  thccrown,  on  behalf  of  the  public,  grants  letter^patent,  the  grantee  Uiere- 
by  enters  into  a  contract  with  the  crown,  in  the  benefit  of  which  contract  the  public  are 
participators.  Under  certain  restrictions,  affording  a  reasonable  recompense  to  the  gran- 
tee, the  use  of  his  invention,  improvement,  and  employment  of  capital  is  communicated 
to  the  public.  If  any  infringement  of  a  patent  be  attempted  after  there  has  been  an  nn- 
disputed  enjoyment  by  the  patentee  under  the  grant  for  a  considerable  time,  courts  of 
equity  wilt  deem  it  a  less  inconvenience  to  issue  an  injunction  until  the  right  can  be  de- 
termined at  law  than  to  refuse  such  preventive  interference  merely  because  it  is  possible 
the  grant  of  the  crown  may.  upon  investigation,  prove  to  be  invalid.  Such  a  question 
is  not  to  be  considered  as  it  affects  the  parties  on  the  record  alone;  for,  unless  the  in- 
junction issues,  any  person  might  violate  the  patent,  and  the  consequence  would  be  that 
the  patentee  must  be  ruined  by  litigation.  Harmer  v.  Plane.  14  Ves.  132.  Universities 
of  Oxford  and  Cambridge  v.  Richardson,  6  Ves.  707.  Williams  v,  Williams,  3  Meriv. 
160.  But  if  the  patent  De  a  very  recent  one,  and  its  validity  is  disputed,  an  imunc- 
tion  will  not  be  granted  before  the  patentee  has  established  his  legal  right  Hill  v. 
Thompson.     3  Meriv.  624. 

The  grant  of  a  patent,  as  already  stated,  is  in  the  nature  of  a  purchase  for  the  public, 
to  whom  the  patentee  is  bound  to  communicate  a  free  participation  in  the  benefit  uf 
his  invention  at  the  expiration  of  the  time  limited.  Williams  v.  Williams,  3  Meriv. 
160.  If,  therefore,  the  specification  of  a  patent  be  not  so  clear  as  to  enable  all  the 
world  to  nse  the  invention,  and  all  persons  of  reasonable  skill  in  such  matters  to  copy 
it,  as  soon  as  the  term  for  which  it  has  been  granted  is  at  an  end,  this  is  a  fraud  upon 
the  public,  and  the  patent  cannot  be  sustain^.  Newbury  v.  James.  1  Meriv.  4.SI.  Ex. 
parte  Fox,  i  Ves.  &  Bea.  67.  Turner  v.  Winter,  i  T.  R.  605.  Hartner  v.  Plane,  11 
East,  107. 

The  enrollment  of  a  patent  cannot  be  dispensed  with  upon  the  ground  that,  if  the 
specification  is  made  public,  foreigners  may  take  advantage  of  the  invention;  for  the 
king's  subjects  have  a  right  to  see  the  specification.  Ei  parte  Koops,  6  Ves.  599.  Nor 
can  the  date  of  the  patent  be  altered  after  it  is  once  sealed  in  order  to  enlarge  the  time 
(four  months)  allowed  by  the  statute  for  the  enrolment  of  specifications,  even  though 
the  case  may  be  a  hard  one  and  the  delay  has  arisen  from  innocent  misapprehension. 
Bx  parte  Beck,  i  Br.  577.  Ex  parte  Koops,  ubi  supra.  And  if  a  patentee  seek  by  his 
specification  more  than  he  is  strictly  entitled  to,  bia  patent  is  thereby  render^  ineffec- 
tual, even  to  the  extent  to  which  he  would  otherwise  lie  entitled.  Hilt  v.  Thompson,  3 
Meriv.  619.     Manner  v.  Hane,  14  Ves.  i^. 

When  a  person  has  invented  certain  improvements  upon  an  engine,  or  other  subject 
for  which  a  patent  has  been  granted,  and  those  improvements  cannot  be  used  without 
the  original  engine,  at  the  expiration  of  the  patent  for  such  original  engine  a  patentmay 
be  taken  out  for  the  improvements;  but  before  that  time  there  can  be  no  right  to  make 
use  of  the  substratum  protected  by  the  firat  patent.  Ex  parte  Fox,  i  Ves.  &  Bea,  67. 
And  where  industry  and  ingenuity  have  been  exerted  in  annexing  to  the  subject  of  « 
patent  improvements  of  such  a  nature  that  their  value  gives  an  additional  value  to  the 
old  machine,  though  a  patentmay  be  obtained  for  such  improvementa,  yet.  if  the  public 
choose  to  use  the  original  machine  without  the  improvements,  they  may  do  ao  without 
any  restriction  at  the  expiration  of  the  original  grant.  If  the  public  will  abstain  front 
the  use  of  the  fir^  invention,  in  consideration  of  the  superior  advantages  of  the  im- 
proved instrument,  it  is  well;  but  the  choice  must  be  left  open.  Harmer  v.  Plane,  14 
Ves.  134.— Cnrrrv. 

The  Patent-Law  Amendment  Act  (15  &  16  Vict,  c  83)  now  regulates  the  terms  upon 
which  letters-patent  may  be  granted.  By  this  statute,  the  fees  which  it  was  formerly 
necessar]^  to  pay  upon  obtaining  a  patent  have  been  greatly  reduced,  and  the  payment 
of  them  is  spread  over  the  space  of  several  years;  so  that,  if  an  invention  be  not  found 
lucrative,  the  patent  may  be  discontinued  and  the  fees  saved.     Letters-patent  granted 
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CHAPTER  XXVII. 
OF  TITLE  BY  PREROGATIVE  AND  FORFEITURE. 

A  SECOND  method  of  acx^uiring  property. in  personal  chattels  is  by  the 
king's  prerogative:  whereby  a  right  may  accrue  either  to  the  crown  itself,  or 
to  such  as  daim  under  the  title  of  the  crown,  as  by  the  king's  grant,  or  by 
prescription,  which  supposes  an  ancient  grant. 

Such,  in  the  first  place,  are  all  tributes,  taxes,  and  customs,  whether  consti- 
tutionally inherent  in  the  crown,  as  flowers  of  the  prerogative  and  branches 
of  the  census  regalis{  i )  or  ancient  royal  revenue,  or  whether  they  be  occasion- 
ally created  by  authority  of  parliament;  of  both  which  species  of  revenue 
we  treated  largely  in  the  former  book.  In  these  the  king  acquires  and  the 
subject  loses  a  property  the  instant  they  become  due:  if  paid,  they  are  a  ckose 
in  possession;  if  unpaid,  a  ckose  in  action.  Hither  also  may  be  referred  all 
foifeitures,  fines,  and  amercements  due  to  the  king,  which  accrue  by  virtue 
of  his  ancient  prerogative,  or  by  particular  modem  statutes:  which  revenues 
created  by  statute  do  always  assimilate,  or  take  the  same  nature,  with  the 
ancient  revenues;  and  may  therefore  be  looked  upon  as  arising  from  a  kind  of 
artificial  or  secondary  prerogative.  And,  in  either  case,  the  owner  of  the 
thing  forfeited,  and  the  person  fined  or  amerced,  lose  and  part  with  the  pro- 
perty of  the  forfeiture,  fine,  or  amercement,  the  instant  the  king  or  hiy 
grantee  acqu.ires  it. 

*In  these  several  methods  of  acquiring  property  by  prerogative     [*409 
there  is  also  this  peculiar  quality,  that  the  king  cannot  have  a  joint 
property  with  any  person  in  one  entire  chattel,  or  such  a  one  as  is  not  capable 
of  division  or  separation;  but  where  the  titles  of  the  king  and  a  subject  con- 
cur, the  king  shall  have  the  whole:  in  like  manner  as  the  king  cannot,  either 

under  this  act  contain  a  condition  that  the  same  shall  be  void  at  the  end  of  three  years 
unless  a  fee  of  40/.  with  10/.  stamp  duty,  be  then  paid:  and  again  at  the  end  of  sever 
years  from  the  grant,  unless  a  fee  of  So/,  and  30/.  stamp  duty  be  paid. 

The  statute  5  &  6  Will.  IV.  c  83  authorised  a  prolongation  of  the  original  term,  not 
exceeding  seven  years,  to  be  Riven,  on  the  reconimentfation  of  the  Judicial  Committer 
of  the  pnvy  council;  and,  by  statute  7  &  8  Vict.  c.  69,  a  further  term,  not  exceeding  four 
teen  years,  may  be  granted,  if  it  be  shown  that  the  inventor  has  not  been  remunerated 
during  the  former  period  for  the  expense  and  labor  incurred  in  perfecting  his  invention. 
— Kerk. 

Bv  the  act  of  Congress  of  July  4,  1836,  C.  357.  (4  Story's  Laws,  8304,)  all  former  laws 
of  the  United  States  on  the  subject  of  patents  are  repealed,  and  the  patent  system  re-en- 
acted with  important  amendments.  The  Patent-Office  is  now  attarh^  to  the  Department 
of  the  Interior,  (Act  March  3,  1849.  9  Statutes,  395, )  and  a  Commissioner  of  Patents 
appointed.  Applications  for  patents  are  to  be  made  in  writing  to  the  commissioner  br 
any  person  havingf  discovered  or  invented  any  new  and  useful  art,  machine,  manufac- 
ture, or  composition  of  matter,  or  any  new  and  useful  improvement  on  art,  machine,  man 
ufacture,  or  composition  of  matter,  not  known  or  used  by  others  before  his  discovery  01 
invention  thereof,  and  not.  at  the  time  of  his  application  for  a  patent,  in  public  use  or 
sale,  with  hisconsent  or  allowance  as  the  inventor  or  discoverer.  It  mtut  be  accompanied 
with  specifications,  drawings,  specimens  of  ingredients,  and  models,  according  to  the 
natnre  of  the  case.  It  is  the  duty  of  the  commissioner  to  examine  the  allied  new  inven- 
tion or  discovery,  and,  if  satisfied  that  the  applicant  is  entitled  under  the  law,  he  is  to 
issue  a  patent  in  the  name  of  the  United  States  to  him,  his  heirs,  executors,  administra- 
tors,  or  assigns,  for  the  exclusive  rieht  of  making,  using,  and  vending  the  same  for  i. 
term  not  exceeding  seventeen  years.  The  patent  may,  in  special  cases  and  in  the  discre- 
tion of  the  boariTof  commissiouera,  be  renewed  and  extended  to  the  further  term  of 
seven  years.  If  the  application  be  rejected  and  the  applicant  persist  in  his  claim,  he  i 
to  make  his  oath  or  affirmation  anew;  and,  if  the  specification  and  claim  be  not  so 
modified  as  to  remove  the  objection,  the  applicant  may  appeal  to  a  t>oard  of  three  exam- 
iners, to  be  appointed  by  the  Secretary  of  the  Interior;  and  the  Commissioner  of  Patents 
ia  to  be  governed  by  their  decision.     2  Kent's  Com.  367.— Shabswood. 

(i)  Black's  Law  Diet 
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by  grant  or  contract,  become  a  joint-tenant  of  a  chattel  real  with  another 
person, (d)  but  by  such  grant  or  contract  shall  become  entitled  to  the  whcde 
in  severalty.  Thus,  if  a  horse  be  given  to  the  king  and  a  private  person,  the 
king  shall  have  the  sole  property:  if  a  bond  be  made  to  the  king  and  a  sub- 
ject, the  king  shall  have  the  whole  penalty;  the  debt  or  duty  being  one  single 
chattel;C*)  and  so,  if  two  persons  have  the  property  of  a  horse  between  them, 
or  have  a  joint  debt  owing  them  on  bond,  and  one  of  them  assigns  his  part 
to  the  king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the  crown,  the 
king  shall  have  the  entire  horse,  and  entire  debt.(c)  For,  as  it  is  not  con- 
^tent  with  the  dignity  of  the  crown  to  be  partner  with  a  sulgect,  so  neither 
does  the  king  ever  lose  bis  right  in  any  instance;  but  where  they  interfere, 
his  is  always  preferred  to  that  of  another  perstm;{d)  from  which  two  prin- 
ciples it  is  a  necessary  consequence,  that  the  innocent  though  unfortunate 
partner  must  lose  his  share  in  both  the  debt  and  the  horse,  or  in  any  other 
chattel  in  the  same  circumstance. (3) 

This  doctrine  has  no  opportunity  to  take  place  in  certain  other  instances  of 
title  by  prerogative,  that  remain  to  be  mentioned;  as  the  chattels  thereby 
vested  are  originally  and  solely  vested  in  the  crown,  without  any  transfer  or 
derivative  assignment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is  the  acquisition  of  property  in  wreck,  in  treasure-trove,  in 
♦410]  waifs,  in  estrays,  in  royal  fish,  in  swans,  and  the  *like;  which  are 
not  trans/erred  to  the  sovereign  from  any  former  owner,  but  are 
originally  inherent  in  him  by  the  rules  of  law,  and  are  derived  to  particular 
subjects,  as  royal  franchises,  by  his  bounty.  These  are  ascribed  to  him, 
partly  upon  the  particular  reasons  mentioned  in  the  eighth  chapter  of  the 
former  book;  and  partly  upon  the  general  principle  of  their  being  bima. 
va£attiia(_^)  and  therefore  vested  in  the  king,  as  well  to  preserve  the  peace 
of  the  public,  as  in  trust  to  employ  them  for  the  safety  and  ornament  of  the 
commonwealth. 

There  is  also  a  kind  of  prerogative  copyright  subsisting  in  certain  books, 
which  is  held  to  be  vestwl  in  the  crown  upon  different  reasons.    Thus,  i. 


of  Part.  6  ed.  165. 

If  B  joint-tenant  of  any  chattel  interest  commits  snicide,  the  right  to  the  whole  chattel 
becomes  vested  in  the  king.  This  was  decided,  after  much  solemn  and  subtle  argoment, 
in  3  Hlii.  The  case  is  reported  by  Plowd.  26a.  Eng.  ed.  Sir  James  Hales,  a  judge  of  the 
Common  Picas,  and  bis  wife,  were  joint-tenants  of  a  teim  for  yean.  Sir  James  drowned 
himself,  and  was  found/<r/0i/rj^  [A  suicide];  and  it  was  held  that  the  term  did  notsarvive 
to  the  wife,  but  that  Sir  James's  interest  was  forfeited  to  the  king  by  the  felony,  and  that  it 
consequently  drew  the  wife's  interest  along  with  it.  The  argument  of  lord  chief-justice 
Dyer  Is  remarkably  curious.  "The  felony,"  sajs  he,  "is  attributed  to  the  act,  which  act 
is  always  done  by  a  Hvinp  man,  and  in  his  lifetime,  as  mv  brother  Brown  said;  for  he 
■aid  Sir  James  Hales  was  dead.  And  how  came  he  to  his  death  7  It  may  be  answered, 
by  drowning.  And  who  drowned  him?  Sir  James  Hales.  And  when  did  he  drown 
him  ?  In  his  lifetime.  So  that  Sir  James  Hales,  being  alive,  caused  Sir  James  Hales  to 
die;  and  the  act  of  the  living  man  was  the  death  of  the  dead  man.  And  then  for  this 
offence  it  is  reasonable  to  punish  the  living  man,  who  committed  the  o&nce,  and  not  the 
dead  man.  But  how  can  he  be  said  to  be  punished  alive,  when  the  punishnient  comes 
after  his  death  ?  Sit,  this  can  be  done  no  other  wav  but  by  divesting  out  of  him,  from 
the  time  of  the  act  done  in  his  lifetime  which  was  the  cause  of  his  death,  the  title  and 
property  of  those  things  which  he  had  in  his  lifetime." 

This  must  have  been  a  case  of  notoriety  in  the  time  of  Shakspeare;  and  it  ia  not  im- 
probable that  he  intended  to  ridicule  this  te^al  lo^c  by  the  reasoning  of  the  grave-digger 
m  Hamlet  upon  the  drowning  of  Ophelia.  See  »r  J.  Hawkins's  note  in  Stephen's  edi- 
tion.— Chxtsti  a  N . 

(3)  [Goods  without  an  owner.]     Parker  v.  The  People,  III  111.  615  (1884). 
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The  king,  as  the  executive  mRgistrate,  has  the  right  of  promulgating  to  the 
peojde  eJl  acts  of  state  and  government.  This  gives  him  the  exclusive 
privilege  of  printing,  at  his  own  press,  or  that  of  bis  grantees,  all  atis  of 
parliament,  prodamations,  and  orders  of  council.  2.  As  supreme  head  of  the 
church,  he  hath  a  right  to  the  publication  of  all  liturgies  and  books  of  divine 
service.  3.  He  is  also  said  to  have  a  right  by  purchase  to  the  copies  of  such 
law-hooks,  grammars,  and  other  compositions  as  were  compiled  or  translated 
at  the  expense  of  the  crown.  And  upon  these  two  last  principles,  combined, 
the  exclusive  right  of  printing  the  translation  of  the  Bible  is  founded.  (4) 

There  still  remains  another  species  of  prerogative  property,  founded  upon 
a  very  different  principle  from  any  that  havebwn  mentioned  before;  the  pro- 
perty of  such  animals  fern  natura:{$)  as  are  known  by  the  denomination  of 
game,  with  the  right  of  pursuing,  taking,  and  destroying  them:  which  is 
vested  in  the  king  alone,  and  from  him  derived  to  such  of  his  subjects  as 
have  received  the  grants  of  a  chase,  a  park,  a  free  warren,  or  free  fishery.(6) 
This  may  lead  us  into  an  inquiry  concerning  the  original  of  these  frandiises, 
or  royalties,  on  which  we  touch«l  a  little  in  a  former  chapterL(/)  the 
♦right  itself  being  an  incorporeal  hereditament,  though  the  fruits  [*4ii 
and  profits  of  it  are  of  a  personal  nature. 

In  the  first  place,  then,  we  have  already  shown,  and  indeed  it  cannot  be 
denied,  that  by  the  law  of  nature  every  man,  from  the  prince  to  the  peasant, 
has  an  equal  right  of  pursuing,  and  taking  to  his  own  use,  all  such  creatures 
as  are  fera  naiura,  and  therefore  the  property  of  nobody,  but  liable  to  be 
seized  by  the  first  occupant.  And  so  it  was  held  by  the  imperial  law,  even 
so  late  as  Justinian's  time: — "  Fera  igilut  bestia,  et  volucres,  et  omnia,  ani- 
malia  qua  mari,  calo,  el  terra  nascuntur,  simul  alque  ab  aliquo  capta  fuerint, 
jure  gentium  statim  illius  esse  ineipiunt.  Quod  enim  nullius  est,  id  naturali 
ratione  occupanti  coneeditur.'\g'){^')  But  it  follows  from  the  very  end  and 
constitution  of  society,  that  this  natural  right,  as  well  as  many  others  belong- 
ing to  man  as  an  individual,  may  be  restrained  by  positive  laws  enacted  for 
reasons  of  state,  or  for  the  supposed  benefit  of  the  community.  This  restric- 
tion may  be  either  with  respect  to  the  place  in  which  this  right  may  or  may 
not  tie  exercised;  with  respect  to  the  animals  that  are  the  subject  of  this 
right;  or  with  respect  to  the  persons  allowed  or  forbidden  to  exercise  it.  And, 
in  consequence  of  this  authority,  we  find  that  the  municipal  laws  of  many 
nations  have  exerted  such  power  of  restraint;  have  in  general  forbidden  the 
entering  on  another  man's  grounds,  for  any  cause,  without  the  owner's 
leave;  have  extended  their  protection  to  such  particular  animals  as  are 
usually  the  objects  of  pursuit;  and  have  invested  the  prerogative  of  hunting 
and  taking  such  animals  in  the  sovereign  of  the  state  only,  and  such  as  he 
shall  authorize.  (A)  Many  reasons  have  concurred  for  making  these  constitu- 
tions: as,    I.  For  the  encouragement  of  agriculture  and  improvement  of 

(/)  F*SM«,W.  ■(*)  Pnff.  L.b.  1,4,  c.  8,16. 

lig)  In«.  2, 1,  II.  (0  W»rtiorton'«  Alllwice,  SM. 

(4)  However,  it  seems  to  be  agreed  now  that  both  the  BiMe  and  statutes  may  be  printed 
by  others  than  those  deriving  the  right  from  the  grant  of  the  crown,  provided  such  edi- 
tion comprise  bona  fide  notes;  but,  with  this  exception,  the  sole  right  to  print  these 
works  is  now  vested  in  the  Universities  of  Oxford  and  Cambridge  and  the  patentees  of  the 
Basket  v.  Cambridge  University,  a  Burr.  661.— Kbrr- 


People,  III  m.  615  ( 1884).    Scbouler's  Per*.  Prop,  a  vol.  |  17,  a  ed.    State  v.  Roberts, 
59  N.  H.  486(1879). 

(7)  ["Therefore,  wild  beasts  and  birds,  and  all  animals  which  are  produced  in  air.  sea, 
or  earth,  when  taken  by  anyone,  immediately  become  his  property  by  the  law  of  nations. 
For  that  which  belongs  to  no  one,  belongs  by  natwal  reason  to  the  taker. "] 
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lands,  by  giving  every  man  an  exclusive  dominion  over  his  own  soil,   3.  Fw 
preservation  of  the  several  species  of  these  animals,  which  would  soon  be 

extirpated  by  general  liberty.  3.  For  prevention  of  idleness  and 
*4I2]     dissipation  in  husbandmen,  artificers,  and  ^others  of  lower  rank; 

which  would  be  the  unavoidable  consequence  of  universal  license. 
4.  For  prevention  of  popular  insurrections  and  resistance  to  the  government, 
by  disarming  the  bulk  of  the  people;(z )  which  last  is  a  reason  oftener  meant 
than  avowed  by  the  makers  of  forest  or  game  laws,  (8)  Nor,  certainly,  in 
these  prohibitions  is  there  any  natural  inj  ustice,  as  some  have  weakly  enougt 
supposed;  since,  as  Puffendorf  observes,  the  law  does  not  hereby  take  from 
any  man  his  present  property,  or  what  was  already  his  own,  but  barely 
abridges  him  of  one  means  of  acquiring  a  future  property,  that  of  occupancj-; 
which  indeed  the  law  of  nature  would  allow  him,  but  of  which  the  laws  of 
society  have  in  most  instances  very  justly  and  reasonably  deprived  him. 

Yet,  however  defensible  these  provisions  in  general  may  be,  on  the  footing 
of  reason,  or  justice,  or  civil  policy,  we  must  notwithstanding  acknowledge 
that,  in  their  present  shape,  they  owe  their  immediate  original  to  slavery.  It 
is  not  till  after  the  irruption  of  the  northern  nations  into  3ie  Roman  empire, 
that  we  read  of  any  other  prohibitions,  than  that  natural  one  of  not  sporting 
on  any  private  grounds  without  the  owner's  leave;  and  another  of  a  more 
spiritual  nature,  which  was  rather  a  rule  of  ecclesiastical  discipline  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  though  it  knew  no 
restriction  as  to  persons  or  animals,  so  far  regarded  the  article  of  place,  tliat 
it  allowed  no,man  to  hunt  or  sport  upon  another's  ground,  but  by  consent  of 
theownerof  the  soil.  "  Qui  alienutn /undum  ingreditur.  venandi  aut  aucn- 
pandiigratid,  potest  a  domino  pro kiberi  ne  ingrediatur."  {k')(^q)  For  if  thoe 
can,  by  the  law  of  nature,  be  any  inchoate  imperfect  property  supposed  in 
wild  animals  before  they  are  taken,  it  seems  most  reasonable  to  fix  it  in  him 
upon  whose  land  they  are  found.  And  as  to  the  other  restriction,  which 
relates  to  persons  and  not  to  place,  the  pontifical  or  canon  law(/)  interdicts 

"  venaliones,  el  sylvaticas  vagationes  cum  canihus  et  atripitribus  "(lo) 
♦413]     to  all  clergymen  wihout  distinction;  grounded  on  *a  saying  of  St 

Jerome, (w)  that  it  never  is  recorded  that  these  diversions  were  used 
by  the  saints,  or  primitive  fathers.  And  the  canons  of  our  Saxon  church, 
published  in  the  reign  of  king  Edgar, (n)  concur  in  the  same  prohibition: 
though  our  secular  laws,  at  least  after  the  conquest,  did,  even  in  the  times 
of  pc^iery,  dispense  with  this  canonical  impediment;  and  spiritual  persrais 
were  allowed  by  the  common  law  to  hunt  for  their  recreation,  in  order  to 
render  them  fitter  for  the  performance  of  their  duty:  as  a  confirmation 
whereof  we  may  observe,  that  it  is  to  this  day  a  branch  of  the  king's  pre- 
rogative, at  the  death  of  every  bishop,  to  have  his  kennel  of  hounds,  or  a 
composition  in  lieu  thereof.(n)(ii) 

§WBrbnr«on'a  AlHanee,  824. 
lMl.2.1,}li  (nl  C 

Daryal.  \.  B,  U»,t.X  \o\  t 

(8)  I  am  inclined  to  think  that  this  reason  did  not  operate  upon  the  minds  of  those 
who  framed  the  game-laws  of  this  country;  for  in  sever&l  ancient  statutes  the  avowni 
object  ia  to  encourage  the  use  of  the  long-bow.  the  most  effective  annor  then  in  use;  and 
even  since  the  modem  practice  of  killing  Kame  with  a  gun  has  prevailed,  every  one  ii 
at  liberty  to  keep  or  carry  a  gun,  if  he  does  not  use  it  for  [he  destruclion  of  gama— 
Chkistian. 

(9)  ["He  who  enters  upon  another  man's  ground  for  the  purposeof  hunting  or  fbwl- 
ing,  may  be  prohibited  from  so  doing  by  the  owner."] 

Tio)  ["  Hunting  and  excursions  in  the  woods  with  hawks  and  hounds."] 

(11)  When  archbishop  Abbot,  by  an  unfortunate  accident,  had  killed  a  park-keeper  in 

shootmg  at  a  deer  with  a  cross-bow,  though  it  was  allowed  no  blame  could  be  impoted 

to  the  archbishop  bat  from  the  nature  of  the  diversion,  yet  it  was  thought  to  bring  sud 
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Bat,  with  regard  to  the  rise  and  original  of  our  present  civil  prohibitions, 
it  will  be  found  that  all  forest  and  game  laws  were  introduced  into  Europe 
at  the  same  time,  and  by  the  same  policy,  as  gave  birth  to  the  feodal  system; 
when  those  swarms  of  barbarians  issued  from  their  northern  hive,  and  laid 
the  foundation  of  most  of  the  present  kingdoms  of  Europe  on  the  ruins  of  the 
Western  Empire.  For  when  a  conquering  general  came  to  settle  the  economy 
of  a  vanquished  country,  and  to  part  it  out  among  his  soldiers  or  feudatories, 
who  were  to  render  him  military  ser\'ice  for  such  donations;  it  behooved  him, 
in  order  to  secure  his  new  acquisitions,  to  keep  the  rusHci,  or  natives  of  the 
country,  and  all  who  were  not  his  military  tenants,  in  as  low  a  condition  as 
possible,  and  especially  to  prohibit  them  to  the  useof  arms.  Nothing  could  do 
this  more  effectually  than  a  prohibition  of  hunting  and  sporting:  and  there- 
fiM:e  it  was  the  policy  of  the  conqueror  to  reserve  this  right  to  himself  and 
such  on  whom  he  should  bestow  it;  which  were  only  his  capital  feudatories 
or  greater  barons.  And  accordingly  we  find,  in  the  feudal  constitution s,(/) 
one  and  the  same  law  prohibiting  the  rus/ici  in  general  from  carrying  arms, 
and  also  proscribing  the  use  of  nets,  snares,  or  other  engines  for 
destroying  the  game.  *This  exclusive  privilege  well  suited  the  [*4i4 
martial  genius  of  the  conquering  troops,  who  delighted  in  a  sport(f ) 
which,  in  its  pursuit  and  slaughter,  bore  some  resemblance  to  war.  I^ifa 
omnis  (says  Cassar,  speaking  of  the  ancient  Germans)  in  venalionibus  alque 
in  siudiis  rei  militaris  con  sis  lit.  {r)  {12)  And  Tacitus  in  like  manner  observes, 
that  quoties  bella  non  ineunl,  multum  venatibus,  plus  per  olium  IransiguntXs) 
(13)  And  indeed,  like  some  of  their  modern  successors,  they  had  no  other 
amusement  to  entertain  their  vacant  hours;  despising  all  arts  as  effeminate,  and 
having  no  other  learning  than  was  couched  in  such  rude  ditties  as  were  sung 
at  the  solemn  carousals  which  succeeded,  these  ancient  huntings.  And  it  is 
remarkable  that,  in  those  nations  where  the  feodal  policy  remains  the  most 
uncorrupted,  the  forest  or  game  laws  continue  in  their  highest  rigor.  In 
France  all  game  is  properly  the  king's;(i4)  and  in  some  parts  of  Germany 
it  is  death  for  a  peasant  to  be  found  hunting  in  the  woods  of  the  nobility .(/) 

With  us  in  England  also,  hunting  has  ever  been  esteemed  a  most  princdy 
diversion  aud  exercise.  The  whole  island  was  replenished  with  all  sorts  of 
game  in  the  time  of  the  Britons;  who  lived  in  a  wild  and  pastoral  manner, 
without  enclosing  or  improving  their  grounds,  and  derived  much  of  their 
subsistence  from  the  chase,  which  they  all  enjoyed  in  common.  But  when 
husbandry  took  place  under  the  Saxon  government,  and  lands  began  to  be 


(r)  DeBra 

i«    C.  15. 

to  MBIthe 


tB  the  killing  or  all  Kanw  ((>  Maltheus  dt  Crlmln.  c.  3,  f.  1.  CarpiOT.  PraeOc 

m™  M«roli  to  Oetoher,  that  the  «nirl  bqiI  noiaieiy       Smmit  p.  2,  c.  M. 
mlgbt  atld  plehl;  enough  In  Ibe  wluler.  during 

■canditl  upon  the  charch  that  an  apolo^  was  published  upon  the  occasion,  which  was 
wannl)'  and  learnedly  answered  by  Sir  Henry  Spelman,  wbo  maintained  that  the  arch- 
Irisbop  was  in  the  exercise  of  an  act  prohibited  by  the  canons  aud  ordinances  of  the 
churCD.  and  that  he  was  even  disqaaljfied  from  exercising  hia  spiritual  functions.  The 
king  referred  the  consideration  of  the  subject  to  the  lord-keeper  and  several  of  the 
judges  aud  bishops,  who  recommended  it  to  his  majesty  to  grant  his  grace  a  dispensation 
»n  tnajorem  caulelam,  si  qua  forte  sil  irregularitas  [In  great  caution  even  if  by  chance 
there  should  be  irregularity],  which  was  done  accordingly.  See  Reliquifc  Spelm.  107,— 
Christian. 

(n)  ["Their  whole  life  consists  in  hunting,  and  the  Stndy  of  military  affairs."] 
( 13)  [Whenever  they  are  not  engaged  in  war  they  pass  much  time  in  hunting,  and  Still 
a  idleness.] 


( 14)  One  of   the  first 

■  '  :h   took  place   1 
ame  has  been  \ 

"75 


pame-laws,  which   took  plac.  ,    ,.  ,        . 

-"- '  '-  game  has  been  very  much  altered.      See  Code  Penal,  38,  42.-^- 
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cultivated,  improved,  and  eDclosed,  the  beasts  naturally  fled  into  the  woody 
and  desert  tracts;  which  were  c^ed  the  forests,  and,  having  never  been 
disposed  of  in  the  first  distribution  of  lands,  were  therefore  held  to  belong 
to  the  crown.     These  were  filled  with  great  plenty  of  game,  which  our 

royal  sportsmen  reserved  for  their  own  diversion,  on  pain  of  a 
*4i5]     pecuniary  *forfeiture  for  such  as  interfered  with  their  soverdgn. 

But  every  freeholder  had  the  full  liberty  of  sporting  upon  his  own 
territories,  provided  he  abstained  from  the  king's  forests:  as  is  fully  expressed 
in  the  laws  of  Canute,  («)  and  of  Edward  the  Confessori(i')  "  Sil  guUibel 
homo  dignus  venatione  sua,  in  sylva,  et  in  agris,  sibi  propiis,  el  in  dominio 
suo;  et  abstineai  omnis  homo  a  venariis  regtis,  ubicuti^ue  pacem  eis  habere 
iw/«(mV."(r5)  which  indeed  was  the  antient  law  of  the  Scandinavian  con- 
tinent, from  whence  Canute  probably  derived  it.  "  Caique  enim  in  propria 
/undo  quamlibei feram  quoquo  modo  venari permissum." {w)(i6) 

However,  upon  the  Norman  conquest,  a  new  doctrine  took  place;  and  the 
right  of  pursuing  and  taking  all  beasts  of  chase  or  venary,  and  such  other 
animals  as  were  accounted  ^am^,  was  then  held  to  belong  to  the  king,  or  to 
such  only  as  were  authorized  under  him.  And  this,  as  well  upon  the  pritMn- 
pies  of  the  feodal  law,  that  the  king  is  the  ultimate  proprietor  of  all  the  lands 
m  the  kingdom,  they  being  all  held  of  him  as  the  chief  lord,  or  lord  para- 
mount of  the  fee;  and  that  therefore  he  has  the  right  of  the  universcd  soU,  to 
enter  thereon,  and  to  chase  and  take  such  creatures  at  his  pleasure:  as  also 
upon  another  maxim  of  the  common  law,  which  we  have  frequently  cited  and 
illustrated,  that  these  animals  are  bona  vacantia,  and,  having  no  other  owner, 
belong  to  the  king  by  his  prerogative.  As  therefore  the  former  reason  was 
held  to  vest  in  the  king  a  rigAi  to  pursue  and  take  them  anywhere ;  the  latter 
was  supposed  to  give  the  king,  and  such  as  he  should  authorize  a  sole  and 
exclusive  right.(i7) 

This  right,  thus  newly  vested  in  the  crown,  was  exerted  with  the  utmost 
rigor,  at  and  after  the  time  of  the  Norman  establishment;  not  only  in  the 

antient  forests,  but  in  the  new  ones  which  the  conqueror  made,  by 
♦416]     laying  together  vast  *tracts  of  country  depopulated  for  that  purpose, 

and  reserved  solely  for  the  king's  royal  diversion;  in  which  were 
exercised  the  most  horrid  tyrannies  and  oppressions,  under  color  of  forest 
law,  for  the  sake  of  preserving  the  beasts  of  chase:  to  kill  any  of  which, 
within  the  limits  of  the  forest,  was  as  penal  as  the  death  of  a  man.  And,  in 
pursuance  of  the  same  principle,  king  John  laid  a  total  interdict  upon  the 
winged  as  well  as  the  four-footed  creation:  "  capturam  avium  per  totaat 
Angliam  in/erdixii."(_x){i8)  Thecruel  and  insupportable  hardships,  which 
those  forest  laws  created  to  the  subject,  occasioned  our  ancestors  to  be  as 
jealous  for  their  reformation,  as  for  the  relaxation  of  the  feodal  rigors  and 
the  other  exactions  introduced  by  the  Norman  family;  and  accordin^y  we 
find  the  immunities  of  carta  deforesta  as  warmly  contended  for,  and  extorted 
from  the  king  with  as  much  difficulty,  as  those  of  magna  caria  itself.  By 
this  charter  confirmed  in  parliament,  (  ^)  many  forests  were  disafforested,  or 

(11)  C.  77.  (zl  It.  Pari|.  SB. 

jv)c.86.  MvHui.ni. 

jw)  Stlenmookib^inAuMi.  1.10.8. 


(15)  ["  Let  every  man  be  eotitled  to  hunt  in  his  own  wood,  fields,  and  muior,  tndlet 
every  man  abstain  from  the  royal  forests,  if  he  wish  to  live  in  peace.  "J 

( 16)  ["  For  every  one  is  permitted  to  hunt  any  wUd  animal  on  hts  own  grounds,  in 
whstever  manner  he  pleases."] 

(17)  Parker  v.  The  People,  in  Til.  615  (1884). 

(18)  ["He  forbade  fowling  throughout  all  England."    Parker  v.  The  Feo^e,  ill  m. 
615  (1SS4).]    [Carta  de /oreita—chaittr  of  the  forests]. 
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stripped  of  their  oppressive  privileges,  and  regulations  were  made  in  the 
regimen  of  such  as  remained;  particularly(^)  killing  the  king's  deer  was 
made  no  longer  a  capital  offence,  but  only  punished  by  a  fine,  imprisonment, 
or  abjuration  of  the  realm.  And  by  a  variety  of  subsequent  statutes,  together 
with  the  long  acquiescence  of  the  crown  without  exerting  the  forest  laws, 
this  prerogative  is  now  become  no  longer  a  grievance  to  the  subject. 

But,  as  the  king  reservedtohimself  the  ^r^^ilf  for  his  own  exclusive  diver- 
non,  so  he  granted  out  from  time  to  time  other  tracts  of  lands  to  his  subjects 
under  the  names  oi chases  or  parks,{a)  or  gave  them  license  to  make  such  in 
their  own  grounds;  which  indeed  are  smaller  forests,  in  the  bands  of  a  sub- 
ject,  but  not  governed  by  the  forest  laws;  and  by  the  common  law  no  per- 
son is  at  liberty  to  take  or  kill  any  beasts  of  chase,  but  such  as  hath  an 
ancient  chase  or  park:  unless  they  be  also  beasts  of  prey. (19) 

*As  to  all  inferior  species  of  game,  called  beasts  and  fowls  of  war-  [*4i7 
ren,  the  liberty  of  taking  or  killing  them  is  another  franchise  of 
royalty,  derived  likewise  from  the  crown,  and  called  free  warren;  a  word 
which  signifies  preservation  or  custody :  as  the  exclusive  liberty  of  taking  and 
killing  fish  in  a  public  stream  or  river  is  called  a  free  fishery:  of  which,  how- 
ever, no  new  franchise  can  at  present  be  granted,  by  the  express  provision 
of  magtia  carta,  c.  i6,(i)  The  principal  intention  of  grantmg  to  any  one 
these  franchises  or  liberties  was  in  order  to  protect  the  game,  by  giving  the 
grantee  a  sole  and  exclusive  power  of  killing  it  himself,  providing  he  pre- 
vented other  persons.  And  no  man,  but  he  who  has  a  chase  or  free  warren, 
by  grant  from  the  crown,  or  prescription,  which  supposes  one,  can  justify 
hunting  or  sporting  upon  anotber  man's  soil;  nor  indeed,  in  thorough  strict- 
ness of  common  law,  either  hunting  on  sporting  at  all.(2o) 

However  novel  this  doctrine  may  seem  to  such  as  call  themselves  qualified 
sportsmen,  it  is  a  regular  consequence  frtim  what  has  been  before  delivered; 
that  the  sole  right  of  taking  and  destroying  game  belongs  exclusively  to  the 
king.  This  appears,  as  well  from  the  historical  deduction  here  made,  as 
because  he  may  grant  to  his  subjects  an  exclusive  right  of  taking  them; 
which  he  could  not  do  unless  sudi  a  right  was  first  inherent  in  himself.  And 
hence  it  will  follow,  that  no  person  whatever,  but  he  who  has  such  derivative 
right  from  the  crown,  is  by  common  law  entitled  to  take  or  kill  any  beasts  of 
chase,  or  other  game  whatsoever.  It  is  true,  that,  by  the  acquiescence  of  the 
crown,  the  frequent  grants  of  free  warren  in  ancient  times,  and  the  introduc- 
tion of  new  penalties  of  late  by  certain  statutes  for  preserving  the  game,  this 
exclusive  prerogative  of  the  king  is  little  known  or  considered;  every  man 
that  is  exempted  from  these  modem  penalties  looking  upon  himself  as  at 
liberty  to  do  what  hf.  pleases  with  the  game:  whereas  the  contrary 
is  strictly  true,  that  no  man,  however  well  qualified  he  *may  vulgarly  [*4i8 
be  esteemed,  has  a  right  to  encroach  on  the  royal  prerogative  by  the 
killing  of  game,  unless  he  can  show  a  particuUr  grant  of  free  warren;  or  a 
prescription,  which  presumes  a  grant;  or  some  authority  under  an  act  of 
parliament.  As  for  the  latter,  I  recollect  but  two  instances  wherein  an 
express  permission  to  kill  game  was  ever  given  by  statute;  the  one  by  i  Jac. 
I.  cap.  27,  altered  by  7  Jac,  I.  cap.  11,  and  virtually  repealed  by  22  &  23 
Car.  II.  c.  25,  which  gave  authority,  so  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,  to  lords  of  manors,  and  to  all  freeholders  having 
40/.  per  annum  in  lands  of  inheritance,  or  80/.  for  life  or  lives,  or  400/.  per- 
sonal estate,  (and  their  servants,)  to  take  partridges  and  pheasants  upon 

(■)Cb[i,1D.  (B)MIit.c.S,12.    8m  !>•■««>. 

(a)  Bee  page  m. 

(19)  Parker  v.  The  People,  iii  111.  616  (18S4). 
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their  own,  or  their  master's  free  warren,  inheritance,  or  freeliold;C2i)  the 
other  by  5  Anne,  c.  14,  which  empowers  lords  and  ladies  of  manors  to  appoint 
gamekeepers  to  kill  game  for  the  use  of  such  lord  or  lady;  which  with  some 
alteration  still  subsists,  and  plainly  supposes  such  power  not  to  have  been  in 
them  before.  The  truth  of  the  matter  is,  that  these  game  laws  (of  which 
we  shall  have  occasion  to  speak  again  in  the  fourth  book  of  these  commen- 
taries) do  indeed  qualify  nobody,  except  in  the  instance  of  a  gamekeeper,  to 
kill  game;  but  only,  to  save  the  trouble  and  formal  proce^  of  an  action  by 
the  person  injured,  who  perhaps  too  might  remit  the  offence,  these  statutes 
inflict  additional  penalties,  to  be  recovered,  either  in  a  regular  or  summary 
way,  by  any  of  the  king's  subjects  from  certain  persons  of  inferior  rank  who 
may  be  found  offending  in  this  particular.  But  it  does  not  follow  that  persons, 
excused  from  these  additional  penalties,  are  therefore  authorized  to  kill  game. 
The  circumstance  of  having  100/.  per  annum,  and  the  rest,  are  not  properly 
qualifications,  but  exemptions.  And  these  persons,  so  exempted  from  the 
penalties  of  the  game  statutes,  are  not  only  liable  to  actions  of  trespass  by 
the  owners  of  the  land;  but  also,  if  they  kill  game  within  the  limits  of  any 
royal  franchise,  they  are  liable  to  the  actions  of  such  who  may  have  the  right 

of  chase  or  free  warren  therein. (22) 
♦419]         *Upon  the  whole  it  appears,  that  the  king,  by  his  prerogative,  and 

such  persons  as  have,  under  his  authority,  the  royal  franchises  of 
chase,  park,  free  warren,  or  free  fishery,  are  the  only  persons  who  may 

(ai)  Theeditor  apprehends  that  what  the  learned  judge  has  here  stated  respecting  the 
firs',  permission  has  arisen  from  a  misconception  of  the  subject  The  first  qualification 
act  18  the  (3  Ric.  II,  c,  13,  the  title  of  which  is,  "  Noiie  shall  hunt  but  they  who  have  a 
sufficient  living."  The  preamble  states  that  "divers  artificers,  laborers,  servants,  and 
grooms  keep  greyhounds  and  dogs,  and  on  the  holydays,  when  good  Christian  people  be 
at  church  hearing  divine  service,  they  go  a-hunting  in  parks,  ana  warrens,  and  conntgrees 


of  lords  and  others,  to  the  very  great  destruction  of  the  same;  and  sometimes  under  such 
color  they  make  their  assemblies,  conferences,  and  conspiracies  for  to  rise  and  disobey 
their  allegiance;  it  is  therefore  onlained  that  no  artificer,  laborer,  or  other  layman,  which 
hath  not  lands  or  tenements  to  the  value  of  40J.  by  the  year,  nor  any  priest  to  the  vatue 
of  10/.,  shall  keep  any  dogs,  nets,  nor  engines  to  destroy  deer,  bares,  nor  coneys,  nor 
o\her  gentlemen's  ^a,tae.  upon  pain  of  one  year's  imprisonment" 

This  statute  clearly  admits  and  restrains  the  former  right.  The  i  Jac.  I.  c.  37,  which 
seems  intended  for  the  encouragement  of  hawking,— the  most  honorable  mode  of  killin;; 
game  at  that  time, — begins  with  a  general  prohibition  to  all  persons  whatever  to  kill 
gftnie  with  guns,  bows.  settinf;-dogs.  and  nets;  but  there  b  afterwards  a  proviso  in  the 
act,  that  it  shall  and  may  be  lawful  for  persons  of  a  certain  description  and  estate  to  take 
pheasants  and  partridges  upon  their  own  lands,  in  the  daytime,  with  nets.  This  proviso 
clearly  refers  to  the  preceding  prohibition  introduced  by  the  statute,  and  by  no  means 
gives  a  new  permission  to  the  persons  thus  qualified  which  they  did  not  possess  ante- 
cedently to  that  statute. 

The  editor  trusts  that  those  who  will  take  the  trouble  to  examine  the  statute  will  be 
convinced  of  the  truth  of  this  remark,  and  that  the  correction  of  tliis  error  alone  will 
contribute  in  some  degree  to  the  refutation  of  the  doctrine  which  the  learned  judge  has 
advanced  in  this  chapter  and  other  parts  of  the  conimentaries, — viz.,  that  all  the  game 
in  the  kingdom  is  the  property  of  the  king  or  his  grantees,  being  usu^ly  the  lords  of 
manors,  (p.  15.  attle;)  game  is  roval  property,  (4  book.  174;)  and  the  new  constitution 
vested  the  sole  property  of  all  the  game  in  England  in  the  king  alone.  lb,  415. — 
Christian. 

(aa)  By  statute,  i  &  1 W.  IV.  c.  32  the  arbitrary  distinctions  o{ qitalification  have  been 
done  away  with:  and  now  the  right  to  kill  game  upon  any  land  is  vested  in  the  owner  or 
occupier  thereof,  (in  the  absence  of  a  reservation  of  the  right  by  the  landlord.)  and  any 
person  with  permission  of  the  owner  may  kill  game  on  any  land.  But  the  act  retjnirts 
all  persons  killing  or  taking  game  to  take  out  a  yearly  certificate;  and  persons  selling  it 
miist  also  obtain  a  yearly  license.  The  effect  of  this  act  seems  to  be  virtually  to  vest  the 
property  in  game  in  the  owner  of  the  land  wherever  it  is  found,  although  he  cannot  avail 
himself  of  such  right  of  property  without  the  required  certificate. — KBRR.  For  the 
various  English  statutes  relating  to  game  see  Chilly's  Eng.  statutes,  vol.  4,  Title  Game. 
Game  laws  exist  in  all  of  the  states  of  the  Dnited  States,  for  the  preservation  of  game, 
by  making  its  destruction  during  certain  seasons  a  misdemeanor. 
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acquire  any  property,  however  furtive  and  transitory,  in  these  axaxaa\s/era 
naturai^i^)  while  living;  which  is  said  to  be  vested  in  thtm,  as  was  obsn^ed 
iaAiarmei  cha.^teT,  propter  priviUgium.{2^'}  And  it  must  also  be  remem- 
bered, that  such  persons  as  may  thus  lawfiiUy  hunt,  fish,  or  fowl,  ratitme 
priviiegii,i^5)  have  (as  has  been  said)  only  a  qualified  property  in  these 
animals;  it  not  being  absolute  or  permanent,  but  lasting  only  so  long  as  the 
creatures  remain  within  the  limits  of  such  respective  franchise  or  liberty, 
and  ceasing  the  instant  they  voluntarily  pass  out  of  it.  It  is  held,  indeed, 
that  if  a  man  starts  any  game  within  his  own  grounds,  and  follows  it  into 
another's,  and  kills  it  there,  the  property  remains  in  himself,  (f)  And  this 
is  grounded  on  reason  and  natural  justice:(rf)  for  the  property  consists  in 
the  possession;  which  possession  commences  by  the  finding  it  in  his  own 
liberty,  aod  is  continued  by  the  immediate  pursuit.  And  so  if  a  stranger 
starts  game  in  one  man's  chase  or  free  warren,  and  hunts  it  into  another 
Uberty,  the  property  continues  in  the  owner  of  the  chase  or  warren;  this 
property  arising  from  privilege,  (?)  and  not  being  changed  by  the  act  of  a 
mere  stranger.  Or  if  a  man  starts  game  on  another's  private  grounds  and 
kills  it  there,  the  property  belongs  to  him  in  whose  ground  it  was  killed, 
because  it  was  also  started  there ;(_/")  (26)  the  property  arising  ratione  soliX^j} 
Whereas,  if,  after  being  started  there,  it  is  killed  in  the  grounds  of  a  third 
person,  the  property  belongs  not  to  the  owner  of  the  first  ground,  because 
the  property  is  local,  nor  yet  to  the  owner  of  the  second,  because  it  was  not 
started  in  his  soil;  but  it  vests  in  the  person  who  started  and  killed  it,(f ) 
though  guilty  of  a  trespass  against  both  the  owners. (28) 

lc\  11  Mod.  7S.  Comb.  tSO:  and  fee  U  Uit.  3M. 

id)  Puff.  I,.  N.  I,  i.  c.  e.  (/)  Lord  Rsym.  ffil. 

U)  Uiid  Ra^m.  I&I.     2  Sttlk.  665.    t  Balk.  390.  (g)  Tan.  IS.    Loid  Raym.  Kit. 

(^i)  [Of  a  wild  nature.] 

(14)  [Bj  privilege.]  Mr.  Christian,  in  a  note  on  this  passage,  has,  I  think,  successftilly 
controverted  the  general  doctrine  laid  down  by  the  auuior.  He  has  pointed  out  that  it 
cannot  foUov  that  the  Ving  and  big  grantees  have  a  sole  right  to  take  game,  eithet 
iTom  feudal  principles,  because  he  is  the  ultimate  proprietor  of  alt  land,  nor  from  the 
bet  that  animals  /me  nalura  [Of  a  wild  nature]  are  bona  vacantia  [Goods  without 
owneiship].  And  he  has  cited  a  good  deal  of  authority  to  show  that  at  common  law  every 
person  rattont  soli  [On  account  of  the  soil]  had  a  right  to  take  game  on  his  own  lands. 

The  question  is  not  of  mncb  practical  importance.  On  the  one  hand,  it  is  clear  that 
by  statute  law  a  person  unqualified  cannot  kill  the  game  even  on  his  own  estate;  on  the 
other,  it  is  equally  clear  by  common  law  that  he  may  preserve  it,  and  that  00  man,  how- 
ever qualified  or  whatever  ultimate  rights  he  may  have  in  the  soil,  unless  he  baa  the 
franchise  of  chase  or  free  warren,  can  enter  to  destroy  game  without  aubjectine  himself 
to  an  action  of  trespass.  Even  the  lord  of  a  manor  cannot  enter  on  his  copyholders  land 
without  the  same  consequence.— CoiaridgE. 

(*5)  [By  reason  of  their  privilege.! 

(a6)  Scbouler'9  Pen.  Prop,  a  vof  J  17  {i  ed.).  Gotf  v:  Kilts,  15  Wenddl's  (N.  Y..) 
Rep.  55»  ('836). 

fa?)  [On  account  of  the  soli.] 

(aS)  These  distinctions  never  could  have  existed  If  the  doctrine  had  been  true  that  all 
the  game  was  the  property  of  the  king;  for  in  that  case  the  maxim  in  aquali  jure  potior 
estajndilio  possidentis  [wheu  there  is  an  equal  right  on  both  sides  that  of  the  poasessor 
prevails]  must  have  prevailed. 

These  dbtinctions  I  have  heard  recognized  by  lord  Kenyon,  who,  in  an  action  of  trover, 
directed  a  verdict  for  the  plaintiff,  the  defendant  having  carried  away  a  hare  killed  by  the 
plaintiff's  greyhounds  upon  the  defendant's  ground,  but  which  bad  not  been  started 
there.— Christian.  Dean  v.  Clayton,  7  Taunton  (Com.  Pleas  Eng.}  510  (1817).  a 
Watennan's  Criminal  Procedure,  490.     i  Waterman  on  Trespass,  J  399  (1875). 

This  appears  to  be  still  the  taw  with  respect  to  wild  animals  which  are  not  game.  But 
with  respect  to  game,  an  attraction  appears  to  have  been  made  by  the  Game  Act  (stat.  I 
&  a.  Will.  IV,  c.  32 ),  which  seems  to  vest  the  property  in  game  killed  on  any  land  b» 
strangers  in  the  person  having  the  right  to  kill  and  take  the  game  upon  the  land.  Wil- 
liams on  Pers.  Prop.  p.  ai  {4  ed.  187a).  The  occupier  of  land  for  the  time  has  now  the 
sole  right  of  killing  and  talcing  the  game  upon  the  land  unless  such  right  be  reserved  to 
the  landlord  or  any  other  person.  Williams  on  Pers.  Prop,  ib. 
879 
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*43o]  *III.  I  proceed  now  to  a  third  method,  whereby  a  title  to  goods 
and  chattels  may  be  acquired  and  lost,  viz.,  hy  forfeiture;  as  a  pun- 
ishment for  some  crime  or  misdemeanor  in  the  party  forfeiting,  and  as  a  com- 
pensation for  the  offence  and  injury  committed  against  him  to  whom  they  are 
lbrfeited.(29)  Of  forfeitures,  considered  as  the  means  whereby  real  property 
might  be  lost  and  acquired,  we  treated  in  a  former  chapter.  (^)  It  remains 
therefore  in  this  place  only  to  mention  by  what  means,  or  for  what  offences, 
goods  and  chattels  become  liable  to  forfeiture.  (30) 

In  the  variety  of  penal  laws  with  which  the  subject  is  at  present  encum- 
bered, it  were  a  tedious  and  impracticable  task  to  reckon  up  the  various  for- 
feitures, inflicted  by  special  statutes,  for  particular  crimes  and  misdemeanors; 
some  of  which  are  mala  in  se,  or  ofifences  against  the  divine  law,  either 
natural  or  revealed;  but  by  far  the  greatest  part  are  mala  prohibita,  or  such 
as  derive  their  guilt  merely  from  their  prohibition  by  the  laws  of  the  land: 
such  as  is  the  forfeiture  of  40^.  per  month  by  the  statute  5  Kliz.  c.  4  for  exer- 
cising a  trade  without  having  served  se\'en  years  as  an  apprentice  thereto;(3i) 
and  die  forfeiture  of  10/.  by  9  Anne,  c.  23(32)  for  printing  an  almanacwith- 
out  a  stamp.  I  shall  therefore  confine  myself  to  those  offences  only,  by  which 
all  the  goods  and  chattels  of  the  offender  are  forfeited:  referring  the  student 
for  such,  where  pecuniary  mulcts  of  different  quantities  are  inflicted,  to  their 
several  proper  heads,  under  which  very  many  of  them  have  been  or  will  be 
mentioned;  or  else  to  the  collections  of  Hawkins,  and  Bum,  and  other 
laborious  compilers.  Indeed,  as  most  of  these  forfeitures  belong  to  the  crown, 
they  may  seem  as  if  they  ought  to  have  been  referred  to  the  preceding  method 
of  acquiring  personal  property,  namely,  by  prerogative.  But  as.  in  the 
instance  of  partial  forfeitures,  a  moiety  often  goes  to  the  informer,  the  poor, 
or  sometimes  to  other  persons;  and  as  one  total  forfeiture,  namely, 
♦421]  that  by  a  bankrupt  who  is  guilty  of  felony  by  *concealing  his  effects, 
accrues  eutirdy  to  bis  creditors,  I  have  therefore  made  it  a  distinct 
head  of  transferring  property. 

Goods  and  chattels  then  are  totally  forfeited  by  conviction  of  k^h  treastm 
or  misprision  of  treason;  of  petit  treason;  of  felony  in  general,  and  particu- 
larly oi  felony  de  se,  and  of  manslaughter;  nay,  even  by  conviction  of  excus- 
able homicide ;{i')  by  outlawry  for  treason  or  felony;  by  conviction  of  pcHt 
larceny;  \>y  flighty  in  treason  or  felony,  even  though  the  party  be  acquitted 
of  the  fact;  by  standing  mute  when  arraigned  oi  felony;  by  drawing  a  weapon 
on  a  judge,  or  striking  any  one  in  the  presence  of  the  king's  courts;  by 
pramunire;  hy  pretended  prophecies,  upon  a  second  conviction;  by  owHng;  hy 
the  residing  abroad  of  artificers;  (33)  and  by  challenging  to  fight  on  account 
of  money  won  at  gaming.  All  these  offences,  as  will  more  fully  appear  in 
the  fourtii  book  of  these  commentaries,  induce  a  total  forfeiture  of  gix>ds  and 
Chattels. 

(A)  See  iBge  207.  (0  Co.  Utt.  Stl.    2lTi>t.tia.    STiut,aiO. 

(39^  Barbour's  Rights  of  Person  and  Prop.  vol.  a,  969. 

[30}  Where  a  grant  of  land  and  connected  franchises  is  made  to  a  corporation  by  a 
statute  which  provides  for  their  forfeiture  upon  failure  to  perform  the  work  within  a 
prescribed  time,  the  forfeiture  may  be  declared  by  legislative  act  without  judicial  p«- 
ceedings  to  ascertain  the  failure  of  tbe  grantee.  Pamsworth  v.  Minn.  &  Fac.  R.  R.  Co., 
6a  U.S.  Rep.  49(1875). 

(31)  This  forfeiture  is  abolished  by  the  54  Geo.  III.  c.  96.— ChiTTV. 

(31)  This  forfeiture  is  also  abolished,  and  persona  uttering  or  ezpooin);  to  sale  unstamped 
almanacs  are  punishable  with  three  months'  imprisonmenL  ^  Geo.  II.  c.  19,  s.  36. — 
Chitty. 

<33)  By  the  5  Geo.-IV.  c.  97,  all  the  laws  relative  to  artiScers  going  into  foreign  parti 
are  repealed,— Chitty. 

Since  Btat.  7  and  8  Geo.  IV.  c  as,  \  5,  forfeitures  for  felony  or  for  flight  are  not 
enforced. 
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And  this  forfeiture  commences  from  the  time  of  convicHon,  not  the  time  of 
committing  the  fact,  as  in  forfeitures  of  real  property.  For  chattels  are  of 
30  vague  and  fluctuating  a  nature,  that  to  affect  them  by  any  relation  back 
would  be  attended  with  more  inconvenience  than  in  the  case  of  landed  estates; 
and  part,  if  not  the  whole  of  them,  must  be  expended  in  maintaining  the 
delinquent,  between  the  time  of  committing  the  fact  and  his  conviction.  Yet 
a  fraudulent  conveyance  of  them,  to  defeat  the  interest  of  the  crown,  is 
made  void  by  statute  13  Eiiz.  c.  5.(34) 


CHAPTER  XXVIII. 
OF  TITLE  BY  CUSTOM. 


A  potJRTH  method  of  acquiring  property  in  things  personal,  or  chattels,  is 
by  custom:  whereby  a  right  vests  in  some  particular  persons,  either  by  the 
local  usage  of  some  particular  place,  or  by  the  almost  general  and  universal 
tisage  of  the  kingdom.  It  were  endless  should  I  attempt  to  enumerate  all 
the  several  kinds  of  special  customs  which  may  entitle  a  man  to  a  chattel 
interest  in  different  parts  of  the  kingdom;  I  shall  therefore  content  myself 
with  making  some  observations  on  three  sorts  of  customary  interests,  which 
obtain  pretty  generally  throughout  most  parts  of  the  nation,  and  are  there- 
fore of  more  universal  concern;  viz.,  keriols,  mortuaries,  and  heir-looms. 

I.  Heriots,(i)  which  were  slightly  touched  upon  in  a  former  chapter,(a) 
are  usually  divided  into  two  sorts,  \imot-servu:e,  and  h^ioi-custom.  The 
former  are  such  as  are  due  upon  a  special  reservation  in  a  grant  or  lease  of 
lands,  and  therefore  amount  to  little  more  than  a  mere  rent  .{b)  the  latter  arise 
upon  no  special  reservation  whatsoever,  but  depend  merely  upon  immemorial 
usage  and  custom,  (c)     Of  these  therefore  we  are  here  principally  to  speak: 

ia)  Page  97.  (e)  Co.  Oop.  )  31. 

|6)2a«iind.  IBB.  *^ 

{34)  Lon^  on  Sales,  37.     See  also  cases,  I  Chitty's  Crim.  L.  710,  etc.    Tf,  however. 


before  convictioD,  tbe  personal  property  of  a  person  about  to  be  tried  be  conveyed  awajr 
by  deed,  the  grantee  mnst  distinctly  prove  that  the  transaction  was  boni  fide  and  for  a 
BOfficient  valuable  consideration,     i  Stark.  Rep.  319.— Chittv. 

(i)  As  to  beriot-service  and  custom  in  general,  see  Com.  Dig.  Copjhold,  K.  18.  Bac 
Abr.  Heriot.  Watkins  on  Copyhold,  a  Saunders,  index,  HenoL  A  beriot  may  be  dne 
to  the  lord  upon  alienation  by  hia  tenant,  by  custom.  Com.  Dig.  tit  Copyhold,  K.  iS, 
I  Scriven,  431.     It  is  only  payable  on  death  of  legal  tenant,     i  Vem.  441. 

It  was  decided  in  the  case  of  Attree  v.  Scutt,  6  Eaat,  Rep.  476,  that  if  a  copyhold 
(which,  upon  being  divided  into  several  tenanciea.  entitled  the  lord  to  a  heriot  for  each) 
became  reunited  in  one,  the  tenant  would  be  bound  to  render  to  the  loid  the  several 
heriota;  but  this  decision  was  overruled  in  the  case  of  Garland  v.  Jekyll,  1  Bingh.  Rep. 
373,  C.  J.  Beat  observing  that  the  authority  which  appeared  to  govern  the  court  in  the 
former  case  [Pitz.  Abr.  Ut.  Heriot,  pi.  1I  ought  to  have  no  weight,  I>ecause  there  is  no  such 
authority  as  that  referred  to  by  Pitzberbert.  and  no  judges  of  the  names  given  could  be 
found  to  have  existed  at  that  time.  His  lordship  further  observes,  "  there  is  nothing  in 
any  book,  or  in  any  modern  treatise,  that  goes  the  length  of  showing  that  when  the 
estates  are  again  united  the  several  heriots  continue  to  be  paid.  We  are  to  say  whether, 
without  any  custom  being  found,  it  is  the  necessary  legal  consequence  that,  when  an 
estate  has  been  divided  and  again  reunited,  all  the  heriots  are  to  be  paid  after  tlie  reunion 
of  the  several  estates  that  were  paid  whilst  it  was  divided.  We  say  there  is  no  such  law, 
no  such  doctrine."  2  Bingh.  Rep.  303.  A  custom  for  the  homage  to  assess  a  compenaa* 
tion,  in  lieu  of  heriot,  to  be  paid  by  an  incoming  copyholder  on  surrender  or  alienatioti, 
is  not  flood.  If  the  lord  set  up  a  custom  to  have  the  best  live  or  dead  chattel  as  a  heriot, 
quere  if  the  tenant  can  modify  that  custom  by  pleading  another,  that  the  homage  shall 
aaaeas  a  compensation  in  lieu  of  the  beriot  i  B.  &  P.  283.— Chitty. 
8S1 
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and  they  are  defined  to  be  a  customary  tribute  of  goods  and  chattels,  payable 

to  the  lord  of  the  fee  on  the  decease  of  the  owner  of  the  land. 
♦423]  *The  first  establishment,  if  not  introduction,  of  compolsoTy 
beriots  into  England,  was  by  the  Danes:  and  we  find  in  the  laws  of 
king  Caniite(<f  )  the  several  keregeates  or  heiiots  specified  which  were  then 
exacted  by  the  king  on  the-death  of  divers  of  his  subjects,  according  to  their 
respective  dignities;  from  the  highest  eorle  down  to  the  most  inferior  thegne 
or  land  holder.  These,  for  the  most  part,  consisted  in  arms,  horses;  and 
habiliments  of  war;  which  the  word  itself,  according  to  Sir  Henry  Spelman, 
(0  signifies.  These  were  delivered  up  to  the  sovereign  on  the  death  of  the  vas- 
sal, who  could  no  longer  use  them,  to  be  put  into  other  hands  for  the  service 
and  defence  of  the  country.  And  upon  the  plan  of  this  Danish  establish- 
ment did  William  the  Conqueror  fashion  his  law  of  relief,  as  was  formerly 
oteerved;  (/)  when  he  ascertained  the  precise  relief  to  be  taken  of  every 
tenant  in  chivalry,  and,  contrary  to  the  feodal  custom  and  the  usage  of  ha 
own  duchy  of  Normandy,  required  arms  and  implements  of  war  to  be  paid  ' 
instead  of  money.(^) 

The  Danish  compulsive  heriots,  being  thus  transmuted  into  relieis,  under- 
went the  same  several  vicissitudes  as  the  feodal  tenures,  and  in  socage  estates 
do  frequently  remain  to  this  day  in  the  shape  of  a  double  rent  payable  at  the 
death  of  the  tenant:  the  heriots  which  now  continue  among  us,  and  preserve 
that  name,  seeming  rather  to  be  of  Saxon  parentage,  and  at  first  to  have 
been  merely  discretionary,(A)(2)  These  are  now  for  the  most  part  confined 
to  copyhold  tenures,  and  are  due  by  custom  only,  which  is  the  life  of  all 
estates  by  copy;  and  perhaps  are  the  only  instance  where  custom  has  favored 
the  lord.  For  this  payment  was  originally  a  voluntary  donation,  or  gratui- 
tous legacy,  of  the  tenant:  perhaps  in  acknowledgment  of  his  having  t>een 
raised  a  degree  above  villeinage,  when  all  his  goods'and  chattels  were 
*424]  quite  at  the  mercy  of  the  lord;  and  ^custom  which  has  on  the  one 
band  confirmed  the  tenant's  interest  in  exclusion  of  the  lord's  will, 
has  on  the  other  hand  established  this  discretional  piece  of  gratitude  into  a 
permanent  duty.  An  heriot  may  also  appertain  to  free  land,  that  is  held  by 
service  and  suit  of  court;  in  which  case  it  is  most  commonly  a  copyhold 
enfranchised,  whereupon  the  heriot  is  still  due  by  custom.  Bracton(i)  speaks 
of  heriots  as  frequently  due  on  the  death  of  both  species  of  tenants: — "  «/ 
quidetn  alia  prastatio  qua  nominatur  keriettum;  tiH  tenens,  liber  vel  senms,  in 
morte  sua,  dominum  suum,  de  quo  tenuerit,  respicit  de  meliori  averio  suo^  vel 
de  secundo  metiori  secundum  diversam  locorum  consuetudinem."(^'}  And  this, 
he  adds,  "  magis  fit  de  gratia  guam  de  jure;"{^)  in  which  Fleta(i)  and 
Brilton(/)  agree:  thereby  plainly  intimating  the  original  of  this  custom  to 
have  been  merely  voluntary,  as  a  legacy  from  the  tenant;  though  now  the 
immemorial  usage  has  established  it  as  of  right  in  the  lord. 

This  heriot  is  sometimes  the  best  live  beast,  or  averium.  which  the  tenant 
dies  possessed  of,  (which  is  particularly  denominated  the  villein's  relief  in  the 
twenty-ninth  law  of  William  the  Conqueror,)  sometimes  the  best  inanimate 
good,  under  which  a  jewel  or  piece  of  plate  may  be  included:  but  it  is 
always  a  personal  chattel^  which  immediately  on  the  death  of  the  tenant  who 

(d)  C.  m.  (A)  Lambard.  Penuob.  of  Kent.  492. 

\e)  orPeud^  c.  18.  (O  J.  2, c  as.  19- 

</)  pHgeCS.  (fc)  i-3,  CIS. 

(ir)  LL.  Qua.  Omq.  c  22, 23,  34.  (I)  C  89. 

fa)  Garland  v.  J[etyll,  a  Bingham's  (Eng.)  Rep.  2^  {18J4). 

(3)  ["There  is  indeed  another  prsestation,  which  is  called  a  heriot;  where  a  tenant  at 
his  death,  whether  a  freeman  or  a  slave,  acknowledges  the  lord  of  whom  he  held,  by 
ing  hiabest  beast  or  the  second  best,  according  to  the  custom  of  the  place."] 

4)i:"Itia -   -"         ■■         ' ^ 


(4)  ["  It  is  more  a  matter  of  favor  than  of  right."] 
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was  the  owner  of  it,  being  ascertained  by  the  option  of  the  lord,(«)  becomes 
vested  in  him  as  his  property;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.  The  tenant  must  be  the  owner  of  it,  else  it  can- 
not be  due;  and  therefore,  on  the  death  of  a  feme-covert,  uo  beriot  can  be 
taken;  for  she  can  have  no  ownership  iu  things  persanal.(n)  In  some  places 
there  is  a  customary  composition  in  money,  as  ten  or  twenty  shillings  in  lieu 
of  a  heriot,  by  which  the  lord  and  tenant  are  both  bound,  if  it  be  an  indis- 
putably ancient  custom;  but  a  new  composition  of  this  sort  will  not  bind  the 
representatives  of  either  party ;  for  that  amounts  to  the  creation  of  a  new  cus- 
tom, which  is  now  impossible,  (c)(5) 

*2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being  a  cus-  [*425 
tomary  gift  claimed  by  and  due  to  the  minister  in  very  many  parishes, 
on  the  death  of  his  parishioners.  They  seem  originally  to  have  been,  like 
lay  heriots,  only  a  voluntary  bequest  to  the  church;  being  intended,  as 
Lyndewode  informs  us  from  a  constitution  of  archbishop  Langham,  as  a  kind 
of  expiation  and  amends  to  the  clergy  for  the  personal  tithes,  and  other 
ecclesiastical  duties,  which  the  laity  iu  their  lifetime  might  have  neglected  or 
forgotten  to  pay.  For  this  purpose,  a/ter{p)  the  lord's  heriot  or  best  good 
was  taken  out,  the  second  best  chattel  was  reserved  to  the  church  as  a 
mortuary:  "si  decedens  plura  habuerit  animalia,  opiimo  cut  de  jure  fuerit 
debitum  reservalo,  ecclesiis  suis  sine  doio,  /raude,  seu  contradictione  qualibet,  pro 
recompensaiione  subtractionis  dedmanim  personalium,  necnon  et  oblaiionum, 
secundum  meiius  animal  reservelur,  post  obiium,  pro  salute  anima  sua."{^q') 
(6)  And  therefore  in  the  laws  of  king  Canute(r)  this  mortuary  is  called 
soulsdot  (sawlsceat)  or  symbolum  animar.  And,  in  pursuance  of  the  same 
principle,  by  the  laws  of  Venice,  where  no  personal  tithes  have  been  paid 
during  the  life  of  the  party,  they  are  paid  at  his  death  out  of  his  merchandise, 
jewels,  and  other  movables,  {s)  So  also,  by  a  similar  policy,  in  France,  every 
man  that  died  without  bequeathing  a  part  of  his  estate  to  the  church,  which 
was  called  dying  without  confession,  was  formerly  deprived  of  Christian 
burial:  or,  if  he  died  intestate,  the  relations  of  the  deceased,  jointly  with 
the  bishop,  named  proper  arbitrators  to  determine  what  he  ought  to  have 
given  to  the  church  in  case  he  had  made  a  will.  But  the  parliament,  in 
1409,  redressed  thi5grievance.(/) 

It  was  anciently  usual  iu  this  kingdom  to  bring  the  mortuary  to  church 
along  with  the  corpse  when  it  came  to  be  buried;  and  thence(u)  it 
is  sometimes  called  a  corse-present;  a  *term  which  bespeaks  it  to  [*426 
have  been  once  a  voluntary  donation.  However,  in  Bracton's  time, 
so  early  as  Henry  III.,  we  find  it  riveted  into  an  established  custom:  inso- 
much that  the  bequests  of  heriots  and  mortuaries  were  held  to  be  necessary 
ingredients  in  every  testament  of  chattels.  ' '  Imprimis  aulem  debet  quilibft, 
qui  testamentum  fecerit,  dominum  suum  de  meliori  re  guam  habuerit  recog- 
noscere;  et  postea  eccUsiam  dealia  meliori:" {^')  the  lord  must  have  the  best 

b.  so.  frl  (I-  IR- 

(;op.  »  gl. 

^,   ..   LfttlSt  ,.., 

,g)  nvtPinc.  1. 1,  HI.  S. 

(5)  And,  indeed,  heriots  themselves  will  in  course  of  time  cease  to  be  exigible,  one  of 
the  Copyhold  EDfranchiseinent  Acts  (15  &  16  Vict.  c.  51,  \  37)  having  enabled  either  lord 
or  tenant  to  compel  the  extinguishment  of  this  ancient  feudal  burden.  — Kbrh. 

(6)  ["  If  a  man  when  dying  shall  have  many  animals,  the  best  being  reserved  for  him 
to  whom  it  was  of  right  due,  let  the  second  best,  after  his  death,  be  set  apart  for  the 
church  for  the  good  of  hia  sonl.  without  any  deceit,  fraud,  or  objection,  as  an  amends  for 
the  withholding  of  personal  tithes  and  oblations."] 

(7)  ["Whosoever  shell  make  a  will,  should  in  the  first  place  acknowledge  his  lord  b; 
a  bequest  of  the  best  chattel  be  may  possess;  and  afterward  the  church  by  the  second 
best"] 
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good  left  him  as  an  heriot,  and  the  church  the  second  best  as  a  mortuary. 
But  yet  this  custom  was  different  in  different  places:  "  in  quihtsdam  locis 
kabet  ealesia  melius  animal  de  consuttudine;  in  quibusdam  secundum  vel 
tertium  melius;  el  in  quibusdam  nikU:  et  ideo  consideranda  est  consuetude 
&rf.*'(w)(8)  This  custom  still  varies  in  different  places,  not  only  as  the 
mortuary  to  be  paid,  but  the  person  to  whom  it  is  payable.  In  Wales  the 
mortuary  or  corse-present  was  due,  upon  the  death  of  every  clergyman,  to 
the  bishop  of  the  diocese;  till  abolished,  upon  a  recompense  given  to  the 
bishop,  l^  the  statute  12  Anne,  st.  2,  c.  6.  And  in  the  archdeaconry  of 
Chester  a  custom  also  prevailed,  that  the  bishop,  who  is  also  archdeacon, 
should  have,  at  the  death  of  every  clergyman  dying  therein,  his  best  horse 
or  mare,  bridle,  saddle,  and  spurs,  his  best  gown  or  doak,  hat,  upper 
garment  under  his  gown,  and  tippet,  and  also  his  best  signet  or  ring,  (jt) 
But,  by  statute  28  Geo.  II.  c.  6,  this  mortuary  is  directed  to  cease,  and  the 
act  has  settled  upon  the  bishop  an  equivalent  in  its  room,  The  king's  claim 
to  many  goods,  on  the  death  of  all  prelates  in  England,  seems  to  be  of  the 
same  nature:  though  Sir  Edward  Coke(^)  apprehends  that  this  is  a  duty  due 
upon  death,  and  not  a  mortuary:  a  distinction  which  seems  to  be  without  a 
difference.  (9)  For  not  only  the  king's  ecclesiastical  character,  as  supreme 
ordinary,  but  also  the  spedes  of  the  goods  claimed,  which  bear  so  near  a 
resembUnce  to  those  in  the  archdeaconry  of  Chester,  which  was  an  acknowl- 
edged mortuary,  puts  the  matter  out  of  dispute.  The  king,  according  to  the 
record  vouched  by  Sir  Edward  Coke,  is  entitled  to  six  things:  the 
♦427]  *bishop's  best  horse  or  palfrey,  with  his  furniture;  his  cloak  or  gown, 
and  tippet;  hiscupand  cover;  his  basin  and  ewer;  his  gold  ring;  and, 
lastly,  his  muta  canum,  his  mew  or  kenod  of  hounds;  as  was  mentioned  in 
the  preceding  chapter.  (^) 

This  variety  of  customs,  with  regard  to  mortuaries,  giving  frequenfly  a 
handle  to  exactions  on  the  one  side,  and  frauds  or  expensive  litigations  on 
the  other;  it  was  thought  proper,  by  strinte  21  Hen.  VIII.  c.  6,  to  reduce 
them  to  some  kind  of  certainty.  For  this  purpose  it  is  enacted,  that  all  mor- 
tuaries or  corse-presents  to  parsons  of  any  parish,  shall  be  taken  in  the  fol- 
lowing manner;  unless  where  by  custom  less  or  none  at  all  is  due;  viz.,  for 
every  person  who  does  not  leave  goods  to  the  value  of  ten  marks,  nothing: 
for  every  person  who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  y.  ^d.;  if  above  thirty  pounds  and  under  forty  pounds,  6s.  Sd.;  if 
above  forty  pounds,  of  what  value  soever  they  may  be,  los.  and  no  more. 
And  no  mortuary  shall  throughout  the  kingdom  be  paid  for  the  death  of  any 
feme-covert;  nor  for  any  child;  nor  for  any  one  of  full  age  that  is  not  a  house- 
keeper; nor  for  any  wayfaring  man;  but  such  wayfaring  man's  mortuary 
shall  be  paid  in  the  parish  to  which  he  belongs.  And  upon  this  statute  stands 
the  law  of  mortuaries  to  this  day. 

3.  Heir-1ooms(  10)  are  such  goods  and  personal  chattels  as,  contrary  to  the 

(»)  Bractoo,  12.0.36.    Flet.  I.  2.  c.  tT.  (v)  2  Init.  m. 

(8)  ["  In  some  places  the  church  hu  the  beat  animal  by  custom;  in  others  the  second 
or  third  best;  and  in  others  again  nothing;  and  therefore  it  is  the  custom  of  the  phtce 
which  determines  the  matter.''] 

(9)  Lord  Coke  says  "  it  wss  not  any  mortuary,  but  was  given  to  the  king  as  a  fine,  that 
the  bishops  might  have  power  to  make  wills,  and  grant  probates  and  administrations." 
In  cases  to  which  the  king's  right  did  not  extend,  the  chattels  would  pass  to  the  executor. 
Bosanquet,  J.,  in  Mirehouse  v.  Rennell,  i  Eng.  Lords  (Clarke  &  Finnelly)  517-535 
{i833)- 

(10)  A  court  of  equity  will  never  fetter  personal  property  by  adjudging  it  to  be  held 
under  a  will  as  an  beir-loom.  upon  presumption ;  more  especially  in  the  case  of  a  testator 
who,  when  such  was  his  intention,  knew  how  to  express  it.  A  claim  which  in  efiect 
attempts  to  restrain  alienation,  and  permanently  to  give  to  personalty  the  character  of 
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nature  of  chattels,  shall  go  by  special  custom  to  the  heir  along  with  the  in- 
heritance, and  not  to  the  executor  of  the  last  proprietor.  (11)  The  tennina- 
tion,  loom,  is  of  Saxon  original;  in  which  language  it  signifies  a  limb  or 
member;(a)  so  that  an  heir- loom  is  nothing  else  but  a  limb  or  member  of  the 
inheritance.  They  are  generally  such  things  as  cannot  be  taken  away  with- 
out damaging  or  dismembering  the  freeholdi(i2)  otherwise  the  general  rule 
is,  that  no  chattel  interest  whatsoever  shall  go  to  the  heir,  notwithstanding 
it  be  expressly  limited  to  a  man  and  his  heirs,  but  shall  vest  in  the 
executor. (*)( 1 3)  But  deer  in  a  real  *authorized  park,  fishes  in  a  [*4z8 
ipond,  doves  in  a  dove-house,  etc.,  though  in  themselves  personal 
'chattels,  yet  they  are  so  annexed  to  and  so  necessary  to  the  well-being  of  the 
inheritance,  that  they  shall  accompany  the  land  wherever  it  vests,  by  either 
descent  or  purchase,  (c)  ( 14)  For  this  reason  also  I  apprehend  it  is,  that  the 
ancient  jewels  of  the  crown  are  held  to  be  heir-looms;(rf  )  for  they  are  neces- 
sary to  maintain  the  state,  and  support  the  dignity,  of  the  sovereign  for  the 
time-being.  Charters  likewise,  (15)  and  deeds,  court-rolls,  and  other  evi- 
dences of  the  land,  together  witi  lie  chests  in  which  they  are  contained, 

(a)  gpelnxGlcM.  Z7T.  (t\  n>ld.  S. 

(6)  Co.  Utt.  388.  Xd-,  WAS..  IS. 

annexation  to  realty,  can  only  be  enforced  on  clear  proof,  not  by  doubts  on  the  construc- 
tion of  a  will  Savillc  v.  Lord  Scarborough,  i  SwansL  546.  Boon  v.  Comforth,  3  Vea. 
Sen.  28a  Wythe  v.  Blackmao,  i  Ves.  Sen.  aoa.  Still,  where  a  testator  has  directed  that 
certaio  personal  chattels  shall  go  as  heir-looms,  though  the  limitation  may  not  have  been 
made  in  such  terms  as  tiie  law,  in  a  strict  sense,  requires  for  settling  beir-Iooitts,  lord 
Hardwicke  aeema  to  have  held  that  a  court  of  ei^uity  should  be  disposed  to  give  effect  to 
the  clear  intent,  as  far  as  it  can  be  made  consistent  with  the  rules  of  law.  Gower  v. 
Grosvenor,  Barnard,  56,  63,  S.  C.  5  Mad.  338,  549.  Trafford  v.  Trafford,  3  Atk.  549. 
And  lord  Eldon  is  reported  to  have  said  that  heir-looms  are  a  kind  of  property,  which, 
like  all  specific  bequests,  are  rather  favorites  of  the  court  of  chancery.  Clarke  v.  The 
Earl  of  Ormonde,  Jacob's  Rep.  115.  However  this  may  be,  it  is  settled  that  the  absolute 
interest  in  chattels  so  given  vests  in  Ihe  first  tenant  in  tail  who  comes  in  ^jj^  [In  biing]. 
Carr  v.  Lord  Brrol,  14  Ves.  487.  And  lord  Hardwicke  himself  admitted  that,  in  the  case 
of  Gower  v.  Grosvenor,  he  went  to  the  utmost  allowable  eitent  of  construction  in  favor  of 
heir-looms.  Duke  of  Bridgewater  v.  Egertou,  3  Ves.  Sen.  laa.  But.  where  a  personal 
chattel  has  been  well  limited  as  an  heir-loom,  a  bill  in  equity  will  hold  for  a  specific 
delivery  thereof  to  the  party  entitled  to  the  possession.  Earl  of  Macclesfield  v.  Davis,  3 
Ves.  &  Bea.  18.  And  clearly,  where  a  testator  gives  specific  articlte,  intending  them  to 
de^nd  as  heir-looms,  it  is  the  duty  of  his  executors  to  see  that  such  intention  takes 
enect,  as  far  as  lies  in  their  power.  Creditors  may,  indeed,  by  adopting  compulsory 
measures,  drive  the  executors  off  that  ground,  for  no  testator  can  In  any  way  exempt  any 

Srt  of  his  property  from  payment  of  his  debts;  but  executors  are  bound  to  preserve,  as 
■  as  the  law  will  permit  them,  all  articles  which  their  testator  intended  .to  have  treated 
as  heir-looms,     Clarke  v.  The  Earl  of  Onaonde.  Jacob's  Rep,  iia,  114. 

It  seems  that  the  journals  of  the  house  of  lords,  which  are  delivered  gratuitously  to 
each  peer,  are  heir-looms,  descending  with  the  title,  and  cannot  be  retained  by  adeceaf«d 

Kr's  personal  representatives,    Upton  y.  Lord  Ferrars,  5  Ves.  806. — CerrTY.    iSchouler's 
s.  Prop.  3  95  (aed.),  _  , 

(ti)  Mr,  Schonler  is  of  opinion  that  the  word  heir- loom  is  compounded  of  "  heir"  and 
the  Saxon  "loma"  or  "geloma"  which  signifies  utensils  qt  vessels  generally,  thus  indi- 
cating the  heirs  utensils  or  goods,     i  Sch.  Pers.  Prop.  J!  95  (i  ed.]. 

(la)  6  Lawson's  Rights,  Rem.  &  Prac.  3689.  1  Wait's  AcUons  and  Defences.  334 
(1877).     Boone  on  Real  Prt.p.  \  3  (1883),     I  Washb.  on  Real  Prop.  (5  ed.)  p,  so  (1887), 

(13)  Or  if  any  chattel  be  given  to  a  man  and  the  heirs  of  bis  body,  he  takes  the  entire 
and  absolute  interest  iu  it.  There  have  been  many  fruitless  attempts  to  make  pictures, 
plate,  books,  and  household  furniture  descend  to  the  heir  with  a  family  mansion, 
where  they  are  left  to  be  enjoyed  as  heir-looms  by  the  persons  who  shall  respectively  be 
in  possession  of  a  certain  house,  or  to  descend  as  heir-looms  as  far  as  courts  of  law  and 
equity  will  admit,  the  absolute  interest  of  them,  subject  to  the  life-interests  of  those  who 
have  life-estates  in  the  real  property,  will  vest  in  that  person  who  is  entitled  to  the  first 
estate-tail  or  estate  of  inheritance,  and  upon  his  death  that  interest  will  pass  to  his  per- 
sonal representative,     i  Bro.  a74.     3  Bro.  101.     i  Swanst.  537. — Chkistian. 

(14)  I  Loniax  Dig,  3. 

(15)  Buckman  v.  Outwater,  4  N.  J,  581-586  (1B60),     Boone  on  Real  Prop.  |  41  (1883), 
Xn  general,  the  right  to  the  custody  of  title-deeds  descends  or  passes  with  the  estate  to 

Book  II.— a?.  88s 


>v  Google 


428-429  OF  THE  RIGHTS  [Book  U 

shall  pass  together  with  the  land  to  the  heir,  in  the  nature  of  heir-looms,  and 
shall  not  go  to  the  executor.  (ir)(i  6)  By  special  custom  also,  in  some  places, 
carriages,  utensils,  and  other  household  implements,  may  be  heir-looms ;(/) 
but  such  custom  must  be  strictly  proved.  On  the  other  hand,  by  almost 
general  custom,  whatever  is  strongly  affixed  to  the  freehold  or  inheritance, 
and  cannot  be  severed  from  thence  without  violence  or  damage,  "  quod  ab 
adibus  non  facile  revellitur,  "(^g)  is  become  a  member  of  the  inheritance,  and 
shall  thereupon  pass  to  the  heir;  as  chimney-pieces,  pumps,  old  fixed  or 
dormant  tables,  benches,  and  the  like,(A)  A  very  similar  notion  to  which 
prevails  in  the  duchy  of  Brabant;  where  they  rank  certain  things  movable 
among  those  of  the  immovable  kind,  calling  them  by  a  very  particular  ap- 
pellation, pradia  voiantia.  or  volatile  estates;  such  as  beds,  tables,  and  other 
heavy  implements  of  furniture,  which  (as  an  author  of  their  own  observes) 
"dignitatem  islam  nacia  sun/,  tti  mllis,  sylvis,  et  eedibus,  aliisque  pradiis, 
comparenlur;  quod  solidiora  mobilia  ipsis  adibus  ex  distinalione  patrisfamilias 
cokiererevideaniur,  et  pro  parte  ipsarum  csdium  astimen/ur."  {i)(iy) 

Other  personal  chattels  there  are,  which  also  descend  to  the  heir  in  the 

nature  of  heir-looms,  as  a  monument  or  tombstone  in  a  church,  or  the 
*439]     coat-armor  of  his  ancestor  there  *hung  up,  with  the  pennons  and 

other  ensigns  of  honor,  suitedtohisdegree.(i8)  In  thiscase,  albdt 
the  freehold  of  the  church  is  in  the  parson,  and  these  are  annexed  to  that  free- 
hold, yet  cannot  the  parson  or  any  other  take  them  away  or  defoce  them,  but 
is  liable  to  an  action  from  the  heir.(^)  Pews(i9)  in  the  church  are  some- 
what of  the  same  nature,  which  may  descend  by  custom  immemorial  (without 
(A)  13  Uod.  uo. 

({)  BtacknwDl  dtfiire  dmobiHinitt.  c  t,  1 10. 

■■  JTT.  (t)  11  Bep-  lOe.    Cb.  liu.  18. 

r,  whether  tenant  for  life  or  in  fee,  and  be  ma;  retain  or  recovef 
a  any  other  person.    4  Term  R.  229. — CHirTY.     i  Schouler'a  Ptn.  Prop. 

(16)  Bird  V.  Cht.  til.  &  Neb.  Rw'y,  137  Masa.  430  (1884).  WiUod  f.  Rybolt,  17  Ind. 
^95  (1661).     6  Lawson'a  Rights,  Rem.  &  Prac  2690. 

ti7)  ["Have  obtained  thia  estimation;  that  they  are  classed  with  towns,  woods,  houaea, 
and  other  estates;  because  the  more  solid  movablea  Heem  to  be  fixed  to  the  houses  by  the 
will  of  the  ancestor,  and  arc  considered  as  a  part  of  the  buildings  themselves."] 

(18)  Mitchell  ei  at.  v.  Thome,  134  N.  Y.  539  ( 1891). 

(19)  The  right  to  sit  in  a  particmar  pew  m  a  chtii;ch  arises  either  from  prescription  as 
appurtenant  to  a  measua)^,  or  from  a  faculty  or  grant  from  the  ordinary,  for  he  has  the 
di^xisition  of  all  pews  which  are  not  claimed  by  prescription.  Gibs.  Cod.  m.  See 
generally,  as  to  the  right  to  pews,  i  Phill.  E.  C.  316,. 

In  an  action  upon  the  case  for  a  disturbance  of  the  enjoyment  of  a  pew,  if  the  plaintiff 
claims  it  by  prescription,  be  must  state  it  in  the  declaration  as  appurtenant  to  a  messuage 
in  the  {larish.  5  B.  &  A.  356.  Thia  prescription  may  be  supported  by  an  enjoyment  for 
thirty-six  years,  and  perhaps  any  time  above  twenty  years,  i  T.  R.  428.  Bnt  where  a 
pew  was  claimed  as  an  appurtenant  to  an  ancient  messuage,  and  It  was  proved  that  it  had 
been  so  annexed  for  thirty  years,  but  that  it  had  no  existence  before  that  time,  it  was 
held  this  modem  commencement  defeated  the  prescriptive  claim.  5  T.  R.  396.  In  an 
action  against  the  ordinary  the  plaintiff'  must  allege  and  prove  repairs  of  the  pew.  t 
Wils.  336.— Christian. 


But  a  possessory  right  to  a  pew  is  sufficient  to  sustain  a  suit  in'  ttje  ecclesiastical  conit 
against  a  mere  disturber,  i  Phill.  E.  C.  316.  See  further  the  cases  and  i>recedenti,  a 
Cbitty  on  PI.  817.    Com.  Dig.  Action  on  Ca^  for  Disturbance,  A.  5.    a  Sannd.  175,  c,  d. 


— Chitty. 

The  owner  of  a  pew  haa  a  right  to  the  exclusive  use  of  it  on  all  occanous  when  the 
church  is  open,  whether  for  worship  or  any  other  purpose,  can  put  a  fastening  on  the 
door  and  maintain  trespass  against  any  person  who  eniers  gainst  his  will.!  Jaclcaon  v. 
Rounseville,  j  Met.  127.  Shaw  v.  Bevendge,  3  Hill,  36.  If  tile  church  be  pulled  down 
and  rebuilt,  the  parish  or  corporation  does  not  subject  itself  to  any  liability  to  the 
proprietors  of  pews  in  the  old  edi&ce.  Fassett  v.  fioylston,  19  Pick.  361.  Kellogg  V. 
bickinsr      -'"^-- -"     " 


^kinson,  18  Vermont,  a66. — Sharswood. 

in  this  country,  in  the  absence  of  any  statutory  provision,  pews  m  a  cnurcn  are  nsnauy 
considered  as  real  estate.    Boone  on  Real  Prop.  {8,  (1883).    And  in  New  York  it  boa  bees 
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any  ecclesiastical  concurrence)  from  the  ancestorto  the  heir.(/)  But  though 
the  heir  has  a  property  in  the  monuments  and  escutcheons  of  his  ancestors, 
yet  he  has  none  in  their  bodies  or  ashes;  nor  can  he  bring  any  civil  action 
against  such  as  indecently  at  least,  if  not  impiously,  violate  and  disturb  their 
remaius,  when  dead  and  buried.  The  parson,  indeed,  who  has  the  fi'eehold 
of  the  soil,  may  bring  an  action  of  trespass  against  such  as  dig  and  disturb 
it;  and  if  any  one  in  taking  up  a  dead  body  steals  the  shroud  or  other  ap- 
parel, it  will  be  felony;(m)  for  the  property  thereof  remains  in  the  executor, 
or  whoever  was  at  the  charge  of  the  funeral. {20) 

But  to  return  to  heir-looms;  these,  though  they  be  mere  chattels,  yet  can- 
not be  devised  away  from  the  heir  by  will;  but  such  a  devise  is  void,  («)  even 
by  a  tenant  in  fee-simple. (21)  For  though  the  owner  might  during  his  life 
have  sold  or  disposed  of  them,  as  he  might  of  the  timber  of  the  estate,  since, 
as  the  inheritance  was  his  «wn,  he  might  mangle  or  dismember  it  as  he 
pleased;  yet  they  being  at  his  death  instantly  vested  in  the  heir,  the  devise 
(which  is  subsequent  and  not  to  take  effect  till  after  his  death)  shall  be  post- 
poned to  the  custom,  whereby  they  have  already  descended. (22) 

(II  S  Inrt.  lOZ.    12  Rep.  UK.  (n)  ICo.  UR.  IBS. 

(m)  S  InsLUO.    12  Sep.  US.    1  Hal.  P.  C.  516. 


held  that  B  contract  for  a  pew  for  ■  period  extending  beyond  one  year  is  void  nnder  the 
statute  of  fTBods  of  that  state,  unless  in  writing.  Chnrch  v.  Biglow,  i6  Wend.  38-33 
(1836).  In  Maine,  Uasaachnsetts  and  Connecticut  pews  are  declared  to  t>e  real  estate. 
In  New  Hampshire  and  the  city  of  Boston  they  are  held  to  be  personal  property.  Am. 
&  Eng.  Enc  Law.  Tit  "Chattels,"  166  (1887). 

(loTit  has  been  determined  that  stealing  dead  t>odtes,  though  for  the  improvement  of 
the  science  of  anatomy,  is  an  indictable  offence  as  a  misdemeanor;  it  being  considered  a 
practice  contrary  to  common  decency  and  shocking  to  the  general  sentiments  and  feel- 
ings of  mankind.  3  T.  R.  733.  3  Leach,  560,  S.  C.  Under  the  common  law  an  unlaT 
ful  interference  with  the  buried  dead  of  the  family  miebt  probably  be  restrained  by 
injunction  on  their  joint  application,  and  the  owner  of  the  lot  in  which  the  \xAy  wm 
deposited  might  maintain  trespass  0iiiui^it».(u»i  [As  if  it  were  a  close]  for  its  disinterment, 
and  recover  substantial  damages,  in  awarding  which,  the  injury  to  the  feelings  would  be 
taken  intoconsideration.  Inlndiana,  it  has  been  said  that  "thet>odJesof  the  dead  belong  to 
the  surviving  relations,  as  property,  and  that' they  have  ft  right  to  disposeof  them  assuchi 
within  restrictions  analogous  to  those  by  which  the  disposition  of  other  property  may  be. 
regulated."  It  has  been  decided  in  an  opinion  of  much  research,  that  when  a  body  has' 
once  been  interred  in  a  particular  cemetery,  without  objection,  the  widow  may  be 
enjoined  from  removing  it  on  the  application  of  the  heir,  and  the  reasoning  of  the  court 
would  apply  equally  if  the  posdtion  of  the  parties  were  reversed.  But  in  Pennsylvania  it 
ia  held  that  the  widow's  control  of  the  body  ceases  with  the  burial,  and  that  thereafter 
its  disposition  belongs  to  the  neit  of  kin.  Cooley  on  Torts,  a  ed.  aSo-aSa  ( 1888) .  Weld 
V.  Walker,  i^o  Mass.  433  (1881).  One  who  takes  up  tombstones  in  a  church-yard,  or 
defaces  the  inscriptions  is  liable  to  damages,  property  in  tomb-stones  remaining  iu  the 
person  who  erected  them;  but  a  husband  who  has  defrayed  the  funeral  expenses  of  bit 
deceased  wife,  has  a  paramount  rigbt  to  place  a  monument  at  her  grave,  and  for  that 
purpose  to  remove  one  which  has  been  placed  there  by  another  relative,  a  Waterman  on 
Trespass,  {  846  (1875).  See  Ihrther  a  Wait's  Actions  &  Defences,  131  (1877).  a  Bishop's 
New  Crim.  Law,  685.  Meagher  v.  DriscoU.  99  Mass.  384  (1868).  Brantley's  Pera.  Prop. 
i97  {1890). 

{3i)TTiat  is,  if  the  inheritance  to  which  they  are  attached  be  allowed  to  descend  to 
him;  but  if  that  l)e  devised  away,  the  heir-looms,  I  conceive,  would  go  with  it  to  the 
devisee.  — Coleridge. 

{33)  Co.  Litt.  185,  186.  The  law,  as  here  laid  down  on  the  authority  of  lord  Coke,  is 
supported  by  many  other  authorities  though  it  has  been  questioned  in  Woodd.  Vin. 
Lett  vol.  ij,  p,  389. 

The  term  of  heir-loom  la  often  applied  in  practice  to  the  case  where  certain  chattels 
—for  example,  pictures,  plate,  or  furniture — are  directed  by  will  or  settlement  to  follow 
thelimitations  thereby  made  of  some  family  mansion  or  estate.  But  the  word  ia  not  here 
employed  in  its  strict  and  proper  sense,  nor  ia  the  disposition  itself  beyond  a  certain 
point  eflfectual;  for  the  articles  will  in  such  case  belong  absolutely  to  the  first  person 
who,  nnder  the  limitations,  would  take  a  vested  estate  of  inheritance  in  them  supposing 
them  to  he  real  estate,  and,  if  he  dies  intestate,  will  pass  to  his  personal  representative 
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CHAPTER  XXIX. 

OP  TITLE  BY  SUCCESSION,  MARRIAGE,  AND  JUDGMENT. 

In  the  present  chapter  we  shall  take  into  consideration  three  other  species 
of  title  to  goods  and  chattels. 

V.  The  fifth  method  therefore  of  gaining  a  property  in  chattels,  either 
personal  or  real,  is  by  suaxssion.i^iy  which  is,  in  strictness  of  law,  only 
applicable  to  corporations  aggregate  of  many,  as  dean  and  chapter,  mayor 
and  commonalty,  master  and  feUows,  and  the  like;  in  which  one  set  of  men 
may,  by  succeeding  another  set,  acquire  a  property  in  all  the  goods,  mov- 
ables, and  other  chattels  of  the  corporation.  The  true  reason  whereof  is, 
because  in  judgment  of  law  a  corporation  never  dies:  and  therefore  the 
predecessors  who  lived  a  century  ago,  and  their  succes.sors  now  in  being,  are 
one  and  the  same  body  corporate,  (a)  Which  identity  is  a  property  so  inherent 
in  the  nature  of  a  body  politic,  that,  even  when  it  is  meant  to  give  any  thing 
to  be  taken  in  succession  by  such  a  body,  that  succession  need  not  be 
expressed;  but  the  law  will  of  itself  imply  it.  So  that  a  gift  to  such  a 
corporation,  either  of  lands  or  of  chattels,  without  naming  their  successors, 
vests  an  absolute  property  in  them  so  long  as  the  corporation  snb- 
*43i]  sists.(i)  And  thus  a  lease  for  years,  an  *obligation,  a  jewel,  a  dock 
of  sheep,  or  other  chattel  interest,  will  vest  in  the  successors,  by 
succession,  as  well  as  in  the  identical  members  to  whom  it  was  originally 
given. 

But,  with  regard  to  sole  corporations,  a  considerable  distinction  must  be 
made.  For  if  such  sole  corporation  be  the  representative  of  a  number  of 
persons;  as  the  master  of  an  hospital,  who  is  a  corporation  for  the  benefit  of 
the  poor  brethren;  an  abbot,  or  prior,  by  the  old  law  before  the  reformation, 
who  represented  t)ie  whole  convent;  or  the  dean  of  some  ancient  cathedral, 
who  stands  in  tlie  place  of  and  represents,  in  his  corporate  capacity,  the 
chapto*;  such  sole  corporations  as  these  have,  in  this  respect,  the  same 
powers  as  corporations  aggregate  have,  to  take  personal  property  or  chattels 
in  succession.  Afid  therefore  a  bond  to  such  a  paster,  abbot,  or  dean,  and 
his  successors,  is  good  in  law;  and  the  successor  shall  have  the  advantage  of 
it,  for  the  benefit  of  the  aggr^ate  society  of  which  he  is  in  law  the  repre- 
sentative. (^ )  Whereas  in  the  case  of  sole  corporations  which  represent  no 
others  but  themselves,  as  bishops,  parsons,  and  the  like,  no  chattel  interest 
can  regularly  go  in  succession;  and  therefore,  if  a  lease  for  years  be  made  to 
the  bishop  of  Oxford  and  his  successors,  in  such  case  his  executors  or  admin- 
istrators, and  not  his  successors,  shall  have  it.(<^}  For  the  word  suaxsson, 
when  applied  to  a  person  in  bis  political  capacity,  is  equivalent  to  the  word 
heirs  in  his  natural;  and  as  such  a  lease  for  years,  if  made  to  John  and  his 
heirs,  would  not  vest  in  his  heirs  but  his  executors;  so  if  it  be  made  to  John 
bishop  of  Oxford  and  his  successors,  who  are  the  heirs  of  his  body  politic,  it 
shall  still  vest  in  his  executors  and  not  in  such  his  successors.  The  ri^son 
of  this  is  obvious:  for  besides  that  the  law  looks  upon  goods  and  chattels  as 
of  too  low  and  perishable  a  nature  to  be  limited  either  to  heirs,  or  such 
successors  as  are  equivalent  to  heirs;  it  would  also  follow,  that  if  any  such 

(a)  i  Rep.  tS.  Ic)  Dyer,  4S.    Cro.  EUi.  461 

(A)  Bid.  Abr.  tit.  fXotei,  «X    CraEllcUI.  (d)  Go.  UH.  4C. 

and  not  to  his  heirs.    Gower  v.  Grosvenor,  Barnard  Ch.  Rep.  54.    Co.  Litt.  by  Hafgrave. 
note  18,  h.,  n.  7. — Stephsn,    The  doctrine  of  heir-tooms  does  not  seem  to  be  recogiiiied 
by  the  law  of  this  country,     i  Washb.  on  Real  Prop.  (5  ed.)  J  16  (1887). 
(i)  Tbomu  V.  Dakin,  31  Wend.  (N.  Y.j  loj  (1839). 
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chattel  interest  (graated  to  a  sole  corporation  and  his  successors)  were 
allowed  to  descend  to  such  successor,  the  property  thereof  must  be  in 
abeyance  from  the  *death  of  the  present  owner  until  the  successor  be  [*432 
appointed:  and  this  is  contrary  to  the  nature  of  a  chattel  interest, 
which  can  never  be  in  abeyance  or  without  an  owner;(e)  but  a  man's  right 
therein,  when  once  suspended,  is  gone  forever.  This  is  not  the  case  in 
corporations  aggregate,  where  the  right  is  never  in  suspense;  nor  in  the 
other  sole  corporations  before  mentioned,  who  are  rather  to  be  considered  as 
beads  of  an  aggr^ate  body,  than  subsisting  merely  in  their  own  right:  the 
chattel  interest  therefore,  in  such  a  case,  is  really  and  substantially  vested 
in  the  hospital,  convent,  chapter,  or  other  aggregate  body;  though  the 
head  is  the  visible  person  in  whose  name  every  act  is  carried  on,  and  in 
whom  every  interest  is  therelbre  said  (in  point  of  form)  to  vest.  But  the 
general  rule,  with  regard  to  corporations  merely  sole,  is  this,  that  no  chattel 
can  go  to  or  be  acquired  by  them  in  right  of  succession. (/) 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the  case  of  the  king,  in 
whom  a  chattel  may  vest  by  a  grant  of  it  formerly  made  to  a  preceding  king 
and  his  successors.  ( ^)  The  other  exception  is  where,  by  a  particular  custom , 
some  particular  corporations  sole  have  acquired  a  power  of  taking  particular 
chattd  interests  in  succession.  And  this  custom,  being  against  the  general 
tenor  of  the  common  law,  must  be  strictly  interpreted,  and  not  extended  to 
any  other  chattel  interests  than  such  immemorial  usage  will  strictly  warrant. 
Thus,  the  chamberlain  of  London,  who  is  a  corporation  sole,  ma}'  by  the 
custom  of  London  take  bonds  and  recognizances  to  himself  and  bis  successors, 
for  the  benefit  of  the  orphan's  fund:(A)  but  it  will  not  follow  from  thence 
that  he  has  a  capacity  to  take  a  lease  for  years  to  himsdf  and  his  successors 
for  the  same  purpose;  for  the  custom  extends  not  to  that:  nor  that  he  may 
take  a  bond  to  himself  and  his  successors,  for  any  other  purpose  than  the 
benefit  of  the  orphan's  fund;  for  that  also  is  not  warranted  by  the  custom. 
Wherefore,  upon  the  whole,  we  may  close  this  head  with  laying  down 
this  general  rule:  that  such  right  of  succession  to  chattels  is  *uni-  P433 
versally  inherent  by  the  common  law  in  all  aggregate  corporations, 
in  the  king,  and  in  such  single  corporations  as  represent  a  number  of  persons; 
and  may,  by  special  custom,  belong  to  certain  other  sole  corporations  for 
some  particular  purposes;  although  generally,  in  sole  corporations,  no  such 
light  can  exist. 

VI,  A  sixth  method  of  acquiring  property  in  goods  and  chattels  is  by 
marriage:  whereby  those  chattels,  which  belonged  formerly  to  the  wife,  are 
by  act  of  law  vested  in  the  husband,  with  the  same  degree  of  property  and 
the  same  powers  as  the  wife  when  sole  had  over  them. 

This  depends  entirely  on  the  notion  of  a  unity  of  person  between  the 
husband  and  wife;  it  being  held  that  they  are  one  person  in  law,(i)  so  that 
the  very  being  and  existence  of  the  woman  is  suspended  during  the  cover- 
ture, or  entirely  merged  or  incorporated  in  that  of  the  husband.  And  hence 
it  follows,  that  whatever  personal  property  belonged  to  the  wife,  before  mar- 
riage, is  by  marriage  absolutely  vest«l  in  the  husband.  (2)    In  a  real  estate, 

U)  Bniwnl.  MU.  (A)  4  Bep.  K.    Cro.  Bill.  «tZ. 


(3)  Browne  on  Actions  of  Law.  336  et  seg.  Story  on  Partnership,  7  ed.  !  10  (18S1). 
Warburton  v.  Loveland,  1  Irish  K.  B.  633.  Hudson  &  Brooke  (1837).  Siter  and  another 
Guardians  of  Jordan,  4  Rawle  (Pa.)  474.  Wallace  et  ux.  v.  Taliaferro,  1  Va.  399,  D.  Call 
(1880).  Yerby  and  wife  v.  Lvnch,  3  Grattan  (Va.)  473  (1847).  Cressy  v.  Tatom  etal., 
9  Oreeon,  544,  Odeneal  (1881).  ^rber  v.  Root,  10  Mass.  263,  Lyng  (1813).  Babb^'»;r. 
V.  Perley,  I  Greenleaf  (Me.)  (i8ao).  Tilesan  v.  Wilson,  43  Me.  189,  Lndden  (1857). 
Van  Note  v.  Downey,  4  (N.  J.)  Dntcher's  Rep.  333  (1859). 
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he  only  gains  a  title  to  the  rents  and  profits  during  coverture;  for  that, 
depending  upon  feodal  principles,  remains  entire  to  the  wife  after  the  death 
of  her  husband,  or  to  her  heirs,  if  she  dies  before  him;  unless,  by  the  birth 
of  a  child,  he  becomes  tenant  for  life  by  the  curtesy.  But,  in  chattel  interests, 
the  sole  and  absolute  property  vests  in  the  husband,  to  be  disposed  of  at  his 
pleasure,  if  he  chooses  to  take  possession  of  them-  tor,  unless  he  reduces 
them  to  possession ,  by  exercising  some  act  of  ownership  upo*i  them,  no  prop- 
erty vests  in  him,  but  they  shall  remain  to  the  wife,  or  to  her  representatives, 
after  the  coverture  is  determided.(3) 

There  is  therefore  a  very  considerable  difference  in  the  acquiation 
*434]  of  this  species  of  property  by  the  husband,  *according  to  the  subject- 
matter,  viz.,  whether  it  be  a  chattel  real  or  <:^aaX\iA. personal;  and,  of 
chattels  personal,  whether  it  be  in  possession  or  in  actum  only.  A  chattd 
real  vests  in  the  husband,  not  absolutely,  but  sub  modo.  (4)  As,  in  case  of  a 
lease  for  years,  the  husband  shall  receive  all  the  rents  and  profits  of  it,  and 
may,  if  he  pleases,  sell,  surrender,  or  dispose  of  it  during  the  coverture:(£) 
if  he  be  ouUawed  or  attainted,  it  ^11  be  forfeited  to  the  king:(/)  it  is  liable 
to  execution  for  his  debts:{»»)  and,  if  he  survives  his  wife,  it  is  to  all  intents 
and  purposes  his  own.(«)  Yet,  if  he  has  made  no  disposition  thereof  in  his 
lifetime,  and  dies  before  his  wif^,  he  cannot  dispose  of  it  by  will:(<')  for,  the 
husband  having  made  no  alteration  in  the  property  during  his  life,  it  never 
was  transferred  from  the  wife;  but  after  his  death  she  shall  remain  in  her 
ancient  possession,  and  it  shall  not  go  to  his  executors.  So  it  is  also  of 
chattels  personal  (or  choses)  in  actism:  as  debts  upon  bond,  contracts,  and  the 
like:  these  the  husband  may  have  jf  he  pleases;  that  is,  if  he  reduces  them 
into  possession  by  receiving  or  recovering  them  at  law.(5)     And  upon  such 

<t)  Co.  Utt.  «.  (nl  ma.  300. 

(n  Plowd.  9S3.  toiFopb-S.    Co.Un.3&L 

(m)  Oo.  UH.  »1. 


The  set  of  45  and  46  Vict.  e.  75,  provides  that  married  women  shall  be  capable  <rf 
acquiring,  holding,  and  aliening  any  real  or  personal  estate  as  her  sepente  property  in 
the  same  manner  asif  she  were  a /itM*  jofc  [Unmarried  woman],  without  theinterrention 
oftrustees.  Jarman  on  Wills,  vof.  i,  c.  3,  J  5  (6  ed.).  And  dmilar  acts  hare  been  passed 
'1  most  of  the  United  States,  where  the  tendency  of  the  legislation  is  to  leave  the  prop- 

■   '"      '      ■■  '  '  *'     ' Some  states  require  the  husband's 

._   .   .      .      ,  t  her  from  disposing  of  more  than 

half  of  her  property;  and  still  others  prescribe  pBrticnlar  forms.  See  Lawson's  Prop. 
Rights,  vol.  1,  {  761.  Bishop's  Law  of  Married  Women.  Story  on  Prom.  Notes,  (7 
ed!)  105  (N.  C.)  {1878).  /nrr  Francis  Winne,  i  Lansing  (N.  Y.J  512  (1869J.  Beasley 
V.  The  State,  138  Ind.  558  ( 1894).     Goodeve's  Mod.  Law  of  Real  Prop.  47. 

(3)  Stoi7  V.  Uaird,  2  Green  Law  (N.  J.)  Rep.  369  (1834).  Broom's  Parties  to  Actions, 
7'.  79- 

(4)  [Subject  to  a  restriction  or  condition.] 

(5)  I  Sch.  PeiB.  Prop.  (2  ed.)  J  91  (1884). 

If  a  bill  or  note  be  made  to  a  feme  sole,  and  she  afterwards  marry,  being  possessed  of 
the  note,  the  property  vests  in  the  husband,  and  he  may  endorse  it  or  sue  alone  for  the 
recovery  of  the  amount,  (1  Wils.  ^.  i  B.  &  A.  318;)  for  these  instruments,  when  in  pos- 
session of  the  wife,  are  to  be  considered  rather  as  chattels  personal  than  choses  in  actxin. 
Id.  ibid.  The  transfer  of  stock  into  the  wife's  name,  to  which  she  became  entitled 
during  the  marriage,  will  not  be  considered  as  payment  or  transfer  to  her  husband,  so  as 
to  defeat  her  right  by  survivorship,  {9  Ves.  174-  16  Vea.  4'3;)  but  if  it  is  transjetred 
into  Auname  it  is  a  redtictionof  it  into  his  po^esdon.  i  Roper's  Lawof  Hus.  and  Wife, 
118.  So,  if  a  promissory  note  be  given  to  the  wife,  the  husband's  receipt  of  the  interest 
thereon  will  not  defeat  the  right  of  the  wife  by  survivorship.  1  Mad.  133.  But  where 
the  husband  does  and  can  bring  an  action  for  a  chose  in  action  of  the  wife  in  his  own 
name,  and  dies  after  judgment,  leaving  his  wife  surviving,  his  representatives  will  be 
entitled.  If,  however,  she  is  joined,  she  will  be  entitled,  and  may  have  a  scire  &das 
upon  such  judgment,  i  Vem,  396.  i  Ves.  Sen.  677.  u  Mod.  34^  5  L^-  403-  Noy, 
70.  And  if  previously  to  marriage  she  had  obtained  a  judgment,  and  afterwards  she  and 
her  husband  sued  oat  a  sdre  facias  and  bad  an  award  of  execution,  and  she  died  befoic 
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receipt  or  recovery  they  are  absolutely  and  entirely  his  own;  and  shall  go  to 
his  executors  or  admiuistrators,  or  as  he  shall  bequeath  them  by  will,  and 
shall  not  revest  in  the  wife.  But  if  he  dies  before  he  has  recovered  or 
reduced  them  into  possession,  so  that  at  his  death  they  shall  continue  choses 
in  action,  they  shall  survive  to  the  wife;  for  the  husband  never  exerted  the 
power  he  had  of  obtaining  an  exclusive  property  in  them.(/)(6)  And  so, 
if  an  estray  comes  into  the  wife's  franchise,  and  the  husband  seizes  it,  it  is 
absolutely  his  property;  but  if  he  dies  without  seizing  it,  his  executors  are 
not  now  at  libwty  to  seize  it,  but  thewifeorherheirs;(?)(7)  for  the  husband 

(p)  Co.Utl.KL  (q)  lUd. 


tbe  survivor,     i  Salic.  ii6.     Roper,  L.  Hus.  &  Wife,  i  vi.1.  3ia— CuiTTv, 

Where  the  wife's  interest  is  an  equitable  one,  or  where  from  any  circnmstancea  the 
assistance  of  a  court  of  equity  is  required  in  order  to  reduce  the  property  into  possession, 
the  court  will  not  render  its  assistance  except  on  the  terms  of  some  part,  or  in  some  cases 
the  whole,  being  settled  to  the  use  of  the  wife  and  children.  This  is  the  tuife's  equity; 
and  this  equity  has  been  administered  even  against  the  assiKiiees  in  insolvency  of  the 
husband,  claiming  during  the  joint  lives  of  the  husband  and  wife  the  entire  benefit  of 
a  legal  estate  vested  in  the  wife  for  life.  Stnrgis  v.  Champueys,  5  Myl.  &  C.  97.  Hanson 
V.  Keating,  4  Hare,  I.— KKBR. 

It  is  not  every  rednction  to  poflBcasioa  which  will  vest  the  property  abaolntely  in  the 
husband.  The  ownership  follows  the  husband's  will:  for  tbe  law  will  Dot  cast  it  on  him 
against  his  consent  Hind's  estate,  s  Wbart.  138.  Barron  v.  Barroii,  34  Verm.  375. 
Rednction  to  possession  is  in  s1t  coats  prima  facie  evidenceof  conversion  to  the  husband's 
use,  because  it  is  accompanied  in  a  vast  majority  of  ca.ses  with  that  intent;  but  that  pre- 
sumption of  intent,  like  every  other  which  is  founded  on  experience  of  the  current  of 
human  transactions,  may  be  repelled  by  disproof  of  the  fact  in  Uie  particular  instance. 
A  hoaband's  disclaimer  of  conver^on  to  his  own  use  at  the  time  of  reducing  his  wife's 
choae  in  action  to  possession  may  be  established  by  his  subsequent  admissions;  but  they 
must  be  clear  and  positive.    Gwf's  estate,  i  Barr.  337. 

The  assignment  or  release  of^the  husband,  in  otder  to  be  effectual  to  bar  the  wife's 
survivorship,  must  be  cinress  and  for  value.  Skinner's  Appeal.  5  Bair,  363.  Tattle  v. 
Fowler,  13  Conn.  58.  Where  it  is  as  collateral  security  only  for  a  precedent  debt,  it  will 
not  avail  for  this  purpose.  Harttnan  v.  Dowdell,  i  Rawle,  179.  It  has  been  held,  too, 
that  a  transfer  for  value  is  a  reduction  to  possession,  whether  as  to  choses  presently 
redudble.  reversionary  interests,  or  bare  possibilities.     Webb's  Appeal,  9  Harris,  348. 

It  is  a  result  of  tbe  principles  which  have  been  settled  on  this  subject  that  tbe  choses 
in  action  of  the  wife,  not  vested  in  the  husband  by  some  act  of  reduction  to  possesion 
indicative  of  the  intention  to  convert  them  to  his  own  use,  cannot  be  reached  or  attached 
for  bis  debts.  Dennison  v.  High,  3  Watts,  90,  Robinson  v.  Woelpper,  t  Whart.  179. 
And  although,  in  an  action  by  the  husband  alone  for  bis  wife's  legacy,  his  bond  due  to 
the  estate  out  of  which  the  legacy  is  payable  may  be  set  off,  ( Wishart  v.  Downey,  15 
S.  &  R.  77.  Lowman's  Appeal,  ^  W.  &  S,  349.)  yet  where  the  aebt  dne  by  the  husband 
is  not  set  off  in  his  lifetime  against  the  legacy  or  other  chose  in  action  of  the  wife,  it  ' 
cannot  be  after  his  death  without  her  consent.  Krider  v.  Boyer,  10  Watts,  54.  Flory 
V.  Becker,  3  Barr,  471. 

The  rule  is,  that  if  the  husband  appoints  an  attorney  to  receive 
receives  it.  or  if  he  mort^ges  the  wife's  choies  in  action,  or  assigns 
vation  for  a  valuable  consideration,  or  if  be  recovers  her  debt  by  a  suit  in  his  own  name, 
or  if  be  releases  the  debt  for  value  or  revests  it  by  taking  a  new  security  in  his  own 
name, — in  alt  these  cases,  upon  his  death,  the  right  of  survivorship  in  the  wife  to  the 

Eroperty  ceases.  And  if  the  husband  obtains  a  judgrnent  or  decree  as  to  money  to  which 
e  was  eutitled  in  right  of  his  wife,  and  the  suit  was  in  his  own  name  alone,  the  property 
vests  in  him  by  the  recovery.  If  the  suit  was  in  their  joint  names,  and  he  dies  before 
actually  receiving  the  money,  the  judgment  snrvtves  to  uie  wife.  McDowl  v.  Charles,  6 
Johns.  Ch.  Rep.  133.  Searing  v.  Searing,  9  Paige,  383.  A  general  assignment  in  bank- 
ruptcy, or  under  insolvent  laws,  passes  the  wife^  choses;  but  if  the  husband  dies  before 
the  assignees  have  reduced  them  to  possession,  they  survive,  for  the  assignees  only  stand 
in  the  husband's  shoes  and  possess  his  power.  It  is  difierent  with  an  assignee  for  valne. 
Eppe  V.  Van  Deusen,  4  Paige,  64.  Mitford  v.  Mitford,  9  Ves.  87.  Paine  v.  Thomely, 
3  Simon's  Rep,  167.     Outrall  v.  Van  Winkle,  i  Green,  N.  J.  516.     I  Kent's  Com,  137, 

1 38.  — SB  ARSWOOD. 

(6)  Speight  K.  Adm'rs  of  Meigs,  I  S.  C  383,  Brevard  (1803).  Dajne  v.  Floumogrf 
«/,  3 Kelly  (Ga.)  541-550  ("847) 

(7)  I  Cord's  Married  Women,  3  ed.  341  (18S5). 
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never  exerted  the  right  he  had,  which  right  determined  with  the  covertnre. 
Thus,  in  both  these  species  of  property  the  law  is  the  same  in  case  the  wife 
survives  the  husband;  but,  in  case  the  husband  survives  the  wife,  the  law  is 

very  difierent  with  respect  to  chattels  real  and  ckoses  in  action:  for  he 
♦435]     shall  have  *the  chattel  real  by  survivorship,  but  not  the  chose  in 

action;{r)  except  in  the  case  of  arrears  for  rent  due  to  the  wife  before 
her  coverture,  which  in  case  of  her  death  are  given  to  the  husband  by  statute 
33  Hen.  VIII.  c.  37.(8)  And  the  reason  for  the  general  law  is  this:  that 
the  husband  is  in  absolute  possession  of  the  chattel  real  during  the  coverture, 
by  a  kind  of  joint-tenancy  with  his  wife;  wherefore  the  law  will  not  wrest  it 
out  of  his  hands,  and  give  it  to  her  representatives;  though,  in  case  he  had 
died  first,  it  would  have  survived  to  the  wife,  unless  he  thought  proper  in 
his  lifetime  to  alter  the  possession.  But  a  chose  in  action  shall  not  survive 
to  him,  because  he  never  was  in  possession  of  it  at  all  during  the  coverture; 
and  the  only  method  he  had  to  gain  possession  of  it  was  by  suing  in  his 
wife's  right;  but  as  after  her  death  he  cannot  (as  husband)  bring  an  action 
in  her  right,  because  they  are  no  longer  one  and  the  same  person  in  law, 
therefore  he  can  never  (as  such)  recover  the  possession.  But  he  still  will  be 
entitled  to  be  her  administrator,  and  may,  in  that  capacity,  recover  such 
things  in  action  as  become  due  to  her  before  or  during  the  coverture.  (9) 

Thus,  and  upon  these  reasons,  stands  the  law  between  husband  and  wife 
with  regard  to  chattels  real  and  choses  in  action:  but,  as  to  chattels  personal  (or 
chases')  in  possession,  which  the  wife  hath  in  her  own  right,  as  ready  money, 
jewels,  household  goods,  and  the  like,  the  husband  hath  therein  an  imme- 
diate and  absolute  property  devolved  to  him  by  the  marriage,  not  only  poten- 
tially, but  in  fact,  which  never  can  again  revest  in  the  wife  or  her  repre- 
sentatives, (j) 

And,  as  the  husband  may  thus  generally  acquire  a  property  in  all  the 
personal  substance  of  the  wife,  so  in  one  particular  instance  the  wife  may 
acquire  a  property  in  some  of  her  husband's  goods:  which  shall  remain  to 

her  after  bis  death  and  not  go  to  his  executors.  These  are  called 
♦436]     her  paraphernalia, {10)  *which  is  a  term  borrowed  fh^m  the  dvil 

law,(0  and  is  derived  from  the  Greek  language,  signifying  something 
over  and  above  her  dower.(ii)  Our  law  uses  it  to  signify  the  apparel  and 
ornaments  of  the  wife,  suitable  to  her  rank  and  degree;(i3)  and  therefore 
even  the  jewels  erf  a  peeress  usually  worn  by  her  have  been  held  to  be  para- 
phemalia.(ji)    These'  she  becomes  entitled  to  at  the  death  of  her  husband, 

jr)  8  Mod.  ISe.  (()  Ff.n.S,9.ii- 

ji)  Co.  Ult.  3S1.  iu)  fioor.  213. 

f8)  Towles  Adtn'r  v.  Roundtree,  lo  Pla.  301  (1863-^). 

(9)  Barbour  on  Parties  to  Actions,  3  ra.  74,  115.    Browoe  on  Actions  of  Law,  243. 

By  29  Car.  11.  c.  3,  5.  35,  the  husband  shall  have  administration  of  all  his  wife's  per- 
sonal estate  which  he  did  not  reduce  into  his  posaesaon.beforeher  d^th,  and  shall  letain 
it  to  his  own  use;  but  he  must  first  i>ay  his  wife's  debts  before  coverture;  and  if  he  die 
before  administration  is  granted  to  him  or  he  has  recovered  his  wife's  property,  the  right 
to  it  passes  to  his  personal  representative  and  not  to  the  wife's  next  to  kin.  1  P.  Wms. 
378.     I  Mod.  131.     Butler's  Co.  Litt.  331.     i  Wils.  168.— CarTTY. 

(10)  "It  is  not  improbable  that  from  of  old  the  wife's  clothes  and  ornaments  had  stood 
in  a  separate  categoiy  apart  from  the  general  mass  of  chattels  that  od  the  dissolntioo  of 
the  marriage  she  or  her  representatives  had  been  able  to  subtract  these  from  the  general 
mass  before  it  was  divided  into  aliouot  shares;  and  that  similarly  the  husband  or  bis 
representatives  had  been  able  to  subtract  his  armor  and  other  articles  appropriate  to 
males.  Very  ancient  Germanic  law  knows  special  rules  for  the  transmiasion  of  female 
attire,  it  passes  from  female  to  femalt"  Such  is  the  origin  of  the  right  of  the  wife  to 
herparaphemaliaif  she  survive  him,  "it  will  not  pass  under  his  testament "  Pollack 
&  Maitland,  Hist,  of  Eng.  Law  3,  418  ( 1S95). 

(11)  I  Bright's  Huab.  and  Wife,  386. 

{11)  Williams  on  Pers.  Prop.  373,  {4  ed.  1873)  *  p.  374. 
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over  and  above  her  jointure  or  dower,  and  preferably  to  all  other  represen- 
tatives, (ic)  Neither  can  the  hu^and  devise  by  his  will  such  ornaments  and 
jewels  of  his  wife;  though  during  his  life  perhaps  he  hath  the  power  (if 
unkindly  inclined  to  exert  it)  to  sell  them  or  give  them  away.(^)  But  if  she 
continues  in  the  use  of  them  till  his  death,  she  shall  afterwards  retain  them 
x^ainst  his  executors  and  administrators,  and  all  other  persons  except  cred- 
itors where  there  is  a  deficiency  of  assets.  (_yX  13)  And  her  necessary  appard 
is  protected  even  against  the  claim  of  creditors.(^)(i4) 

VII.  A  judgment,  in  consequence  of  some  suit  or  action  in  a  court  of 
justice,  is  frequently  the  means  of  vesting  the  right  and  property  of  chattel 
interests  in  the  prevailing  party.  And  here  we  must  be  careful  to  distinguish 
t>etween  property  the  right  of  which  is  before  vested  in  the  party,  and  of 
which  only  ^M^jicn  is  recovered  by  suit  or  action;  and  property  to  which 
a  man  before  had  no  determinate  title  or  certain  claim,  but  he  gains  as  well 
the  right  as  the  possession  by  the  process  and  the  judgment  of  the  law. 
Of  the  former  sort  are  all  debts  and  choses  in  action;  as  if  a  man  gives  bond 
for  20/.,  or  agrees  to  buy  a  horse  at  a  stated  stun,  or  takes  up  goods  from  a 
tradesman  upon  an  implied  contract  to  pay  as  much  as  they  are  reasonably 
worth:  in  all  these  cases  the  right  accrues  to  the  creditor,  and  is  completely 
vested  in  him,  at  the  time  of  the  bond  being  sealed,  or  the  contract  or  ^ree- 
ment  made;  and  the  law  only  gives  him  a  remedy  to  recover  the  pos- 
session of  that  right  which  already  in  justice  belongs  to  him.(  1 5  )  *But  [*437 
there  is  also  a  species  of  property  to  which  a  man  has  not  any  claim 

fw)  Cro.  Car.  S49.    1  Roll.  Abr.  911.    SLeon.  IM.  li)\V.'VTa^'na. 

(2)  Nof'B  Mai.  c.  49.  GnbmeD.Ld.Ltnidoaderi7,  {■)  Nor'iUax.  c  49. 

Mtb  Not.  1746.    Cane. 

(ij)  Wait's  Actions  and  Defences,  vol.  1.353(187^).  A  gold  watch  ^ven  by  a  debtor 
to  his  wife  before  maniac,  and  still  in  her  possession,  Is  liable  to  attachment  for  the 
debtsof  the  husbaud.     Tilezan  v.  Wilaon  ^f  d/.  43  Me.  (Lndden)  186-190  (1857). 

(14)  Goodese's  Mod.  Law  of  Real  Prop.  293.  Northern  Line  Packet  Co,  v.  Shearer, 
61  111.  265  (1871).  The  husband  may  dispose  absolutely  of  his  wife's  jewels  or  other 
paraphernalia  in  his  lifetime,  (^  Atk.  394;)  and  although  afler  his  death  they  are  liable  to 
his  debla  if  bis  personal  estate  is  exhausted,  yet  tile  widow  may  recover  from  the  heir 
to  the  atnonDt  of  what  she  is  obliged  to  pay  in  consequeoce  of  her  buaband'a  spe- 
cialty-creditors obtaining  payment  out  of  her  paraphernalia,  i  P.  Wms.  730.  3  Atk. 
3^  393- 

But  she  is  not  entitled  to  them  after  his  death,  if  sbe  has  barred  herself  by  an  agree- 
ment before  marriage  of  every  thing  she  could  claim  out  of  his  penonal  estate  either  I^ 
Atk.  643.-~Ceiristian. 


Where  the  husband  permits  the  wife  to  make  profit  of  certain  article*  for  her  own  u 


_ .  n  consideration  of  her  snpplyiug  the  family  with  particular  necessaries,  or  makes  her 
a  yearly  allowance  for  keeping  house,  the  profits  or  savings  will  be  considered  in  equity 
aathe  wife's  own  separate  estate,  (Sir  P.  Neal's  case,  cited  in  Herbert  v.  Herbert,  Free. 
Ch.  44  3  P.  Wms,  337-  3  Eq.  Ca,  Abr.  156,  in  marg.  eicept  as  against  creditors,  Prec. 
Ch.  297.  See  also  I  Vem.  144.  2  Vera,  535.  i  Eq.  Ca.  Abr.  346,  pi.  18.  1  Atk.  278;) 
and  she  may  dispose  of  her  separate  estate  by  anticipatioa,  and  her  right  of  alienation 
is  absolute,  unless  she  is  expressly  restrained  by  the  settlement.  Jackson  v.  Hob- 
house,  2  Meriv.  483.  11  Ves.  222.  i  Ves.  Jr.  189.  3  Bro,  C.  C.  340,  S.  C,  12  Ves.  501. 
14  Ves.  302.  A  husband's  agreement  before  marriage  that  a  wife  shall  have  separate 
property  converts  him  into  her  trustee,  (see  I  Ventr,  193.  ag  Ch.  II.  c.  3,  s.  4.  I  Ves, 
Jr.  194.  12  Ves.  67,^  unless  by  fraud  of  the  husband  he  prevents  the  agreement  from 
being  reduced  to  writing.  Moutacute  v.  Maxwell,  1  P.  Wms.  630.  i  Stra.  336,  S.  C. — 
Chittv. 

( 15)  If  the  owner  of  a  chattel  bring  an  action  of  trespass  or  trover  against  one  unlaw- 
fully in  possession,  or,  waiving  the  tort,  an  action  to  recover  the  price  or  value  of  it,  and 
recovers  judgment,  such  judgment,  while  it  vests  a  title  to  the  damages  in  the  plainttff, 
operates  at  the  same  time  as  a  transfer  to  the  defendant  of  the  plaintiff's  title  to  the 
thing.  It  results  from  the  conclusiveness  of  the  judgment  as  a  bar  to  any  other  action 
by  the  plaintiff,  or  any  one  claiming  under  him,  against  the  defendant,  or  those  deriving 
their  title  through  him.  The  authorities  are  not  harmonious  upon  tbe  question  whether 
a  mere  judgment  without  satisfaction  or  payment  of  the  amount  recovered  by  the  de- 
fendant will  produce  the  efifect.    See  1  Kent's  Com.  388,  389.    The  learned  chancellor 


DintizoribyGoOgle 


437-438  OF  THE   RIGHTS  [Book  U 

or  tide  whatsoever,  till  after  suit  commenced  and  judgment  obtaiued  in  a 
court  of  law:  where  the  right  and  the  remedy  do  not  follow  each  other,  as  in 
common  cases,  but  accrue  at  one  and  the  same  time:  and  where,  before  judg- 
ment had,  no  man  can  say  that  he  has  any  absolute  prc^>erty,  either  in  pos- 
sesdon  or  in  action.     Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to  be  recovered  in  an 
action  popular;  or,  in  other  words,  to  be  recovered  by  him  or  them  that  will 
sue  for  the  same.  Such  as  the  penalty  of  500/.  which  those  peisons  are  by 
several  acts  of  parliament  made  liable  to  forfeit,  that,  beiag  in  particular 
offices  or  situations  in  life,  neglect  to  take  the  oaths  to  the  government; 
which  penalty  is  given  to  him  or  them  that  will  sue  for  the  same.  Now 
here  it  is  clear  that  no  particular  person,  A.  or  B.,  has  any  right,  claim,  or 
demand,  in  or  upon  this  penal  sum,  till  after  action  brought;(a)  for  he  that 
brings  his  action,  and  can  bona  fide  obtain  judgment  first,  will  undoubtedly 
secure  a  title  to  it,  in  exclusion  of  everybody  else.  He  obtains  an  inchoate 
imperfect  degree  of  property,  by  commencing  his  suit:  but  it  is  not  consum- 
mated till  judgment;  for.  if  any  collusion  appears,  he  loses  the  priority  he 
had  gained.  (*)  But,  otherwise,  the  right  so  attaches  in  the  first  informer, 
that  the  king(i6),  (who  before  action  may  grant  a  pardon  which  shall  be  a 
bar  to  all  the  world)  cannot  after  suit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty,  (c)  For  by  commencing  the  suit  the  informer  has 
made  the  popular  action  his  own  private  action,  and  it  is  not  in  the  power  of 
the  crown,  or  of  any  thing  but  parliament,  to  release  the  informer's  inter- 

est.(  17)  This  therefore  is  one  instance,  where  a  suit  and  judgment 
♦438]     at  law  are  *not  only  the  means  of  recovering,  but  also  of  acquiring, 

property.  And  what  is  said  of  this  one  penalty  is  equally  true  of  all 
others  that  are  given  thus  at  large  to  a  common  informer,  or  to  any  penon 
that  will  sue  for  the  same.  They  are  placed,  as  it  were,  in  a  state  of  nature, 
accessible  by  all  the  king's  subjects,  but  the  acquired  right  of  none  of  them; 
open  therefore  to  the  first  occupant,  who  declares  his  intention  to  possess 
them  by  bringing  his  action;  and  who  carries  that  intention  into  execution, 
by  obtaining  judgment  to  recover  them. 

2.  Another  species  of  property,  that  is  acquired  and  lost  by  suit  and 
judgment  at  law,  is  that  of  damages  given  to  a  man  by  a  jury,  as  a  compen- 
sation and  satisfaction  for  some  injury  sustained;  as  for  a  battery,  i(x 
imprisonment,  for  slander,  or  for  trespass.  Here  the  plaintiff  has  no  certain 
demand  till  after  verdict;  but,  when  the  jury  has  ass^sed  his  damages,  and 
judgment  is  given  thereupon,  whether  they  amount  to  twenty  pounds  or  twenty 
shillings,  he  instantly  acquires,  and  the  defendant  loses  at  the  same  time,  a 
right  to  that  specific  sum.  It  is  true  that  this  is  not  an  acquisition  so  per- 
fectly original  as  in  the  former  instance:  for  here  the  injured  party  has 

(a)  2  Lev.  141.    Btri.  1169.    Combe  v.  PIR,  B.  R.  (6)  But.  4  Hen.  VU.  c  aOi 

Tl.  80«t).lll.  M  Cro.  Elii.  188.    tl  Rep.  AM. 


expresses  tbe  oinnion  that  tlie  negative  is  the  better  doctrine.  Bnt  if  the  ground  of  the 
mM  that  the  judgments  tiRnafers  the  title  to  the  defendant  be  that  berore  stated  in  this 
note,  then  it  is  plain  that  payment  or  sntisfaction  of  the  jadgment  is  not  necewtty. 
Nemo  debet  bis  vexari  pro  eadem  causa.  [No  one  should  be  twice  hatrasscd  for  the  same 
cause].  A  prior  judgment,  whether  paid  or  not,  can  tie  set  upas  a  conclusive  l>ar  to  any 
subsequent  action  for  the  same  cause  between  the  same  parties  or  their  respective  privies. 
Floyd  V.  Brown.  I  Rawle,  I2i.  Marsh  v.  Pier.  4  Rawle,  373.  Merrick's  Estate,  5  W.  & 
S.  17.  Morrell  v.  Johnson,  i  Hen.  &  Munf.  499,  Rogers  v.  Moon,  i  Rice,  60.  C^lislev. 
Burley,  3  Greenl.  350  That  satisfaction  is  necessary,  on  the  other  hand,  is  supported  \fj 
Curtis  f.  Groat,  6  Johns.  168.  Osterhout  v.  Roberts.  8  Cowen,  43.  S&nderson  V.  Cald- 
well, 3  Aiken,  aoj.     Jones  v.  McNeil,  3  Baitey,  S.  C.  466.— Shabswood. 

(16)  Coles  V,  The  County  of  Madison,  1  Breese  III.  119  (1816). 

(17)  Binn's  Justice  (Brightley's)  10  ed.  (1895)  p.  76. 

I  ftn. 
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unqaestionably  a  vague  and  tadeterminate  rigbt  to  some  damages  or  other 
the  instant  he  receives  the  injury;  and  the  verdict  of  the  jurors,  and  judg- 
ment of  the  court  thereupon,  do  not  in  this  case  so  properly  vest  a  new  tiUe 
in  him,  as  fix  and  ascertain  the  old  one;  they  do  not  give,  but  define,  the 
right.  But,  however,  though,  strictly  speaking,  the  primary  right  to  a 
satisfaction  for  injuries  is  given  by  the  law  of  nature,  and  the  suit  is  only 
the  means  of  ascertaining  and  recovering  that  satis&ction;  yet,  as  the  leg^ 
proceedings  are  the  only  visible  means  of  this  acquisition  of  property,  we 
may  fairly  enough  rank  such  damages,  or  satisfaction  assessed,  tmder  the 
head  of  property  acquired  by  suit  und  judgment  at  law.  (18) 

*3.  Hither  also  may  be  referred,  upon  &  same  principle,  all  title  [*439 
to  costs  and  expenses  of  suit;  which  are  often  arbitrary,  and  rest 
entirely  on  the  determination  of  the  court,  upon  weighing  all  circumstances, 
both  as  to  the  guanium,  ( 19)  and  also  (in  the  courts  of  equity  especially,  and 
upon  motionsin  the  courts  of  law)  whether  there  shall  be  any  costs  at  all. 
These  costs,  therefore,  when  given  by  the  court  to  either  party,  may  be 
looked  upon  as  an  acquisition  made  by  ttie  judgment  of  law.  (20) 


CHAPTER  XXX. 
OF  TITLE  BY  GIPT,  GRANT.  AND  CONTRACT. 

We  are  now  to  proceed,  according  to  the  order  marked  out,  to  the  discus- 
sion  of  two  remaining  methods  of  acquiring  a  title  to  property  m  things 
personal,  which  are  much  connected  together,  and  answer  in  some  measure  to 
the  conveyances  of  real  estates;  being  those  by  gi/l  or  grant,  and  bj'  contract: 
whereof  the  former  vests  a  property  in  possession,  the  latter  a  property  in 
eiction. 

VIII.  Gifts(i)  then,  or  grants,  which  are  the  eighth  method  of  transferring 
personal  property,  are  thus  to  be  distinguished  from  each  other,  tiiAX.  gifts  are 
always  gratuitous ;{2')  grants  are  upon  some  consideration  or  equivalent; 
and  they  may  be  divided,  with  regard  to  their  subject-matter,  into  gifts  or 
grants  of  chattels  real  and  gifts  or  grants  of  chattels  personal.  Under  the 
head  of  gifts  or  grants  of  chattels  rea/,  maybe  included  all  leases  for  years  of 
land,  assignments,  and  surrenders  of  those  leases;  and  all  the  other  methods 
of  conveying  au  estate  less  than  freehold,  which  were  considered  in  the 
twentieth  chapter  of  the  present  book,  and  therefore  need  not  be  here  again 
repeated:  though  those  very  seldom  carry  the  outward  appearance  of  a  gift, 
however  freely  bestowed;  being  usually  expressed  to  be  made  in  considera- 
tion of  blood,  or  natural  affection,  or  of  five  or  ten  shillings  nominally  paid 

(18)  Bilin 'a Justice  (loed.  iSgs)  p.  319(1871.)  Barbour  Co.  v.  Horn,  48  Ala  Rep.  577 
(187a).  Clarke.  Woottonf/ii/,63Md.  117  (1884).  Lawrence  f.  Combs,  37  N.  H.  338 
(FoRg)  1858. 

(19)  [Amount.] 

(20)  Goodyear  v.  Sawyer,  17  Fed.  Rep.  II  (1883). 

(i)  A  eift  isa  contract  or  originatea  in  a  contract  according  to  tbebest  lef^l  definition; 
and  at  all  events  imports  an  ^reement  because  it  is  founded  in  the  convention  of  two  or 
more  parties,  executed  as  soon  as  the  proper  formalities — aubstantifllly  a  delivery  and 
acceptance — have  been  complied  with;   and   until  then   executory  from   the  time  the 

Cmise  to  )^ve  was  first  made,  or  the  formalities  of  execution  begun,     z  Schonler's  Pen. 
p.  p.  61  (3  ed.). 
(3)  If  there  be  the  least  consideratioii  it  will  change  the  contract  into  a  sole  or  barter, 
if  possession  be  delivered;  or  if  not,  into  an  executory  contract     3  Borbom's  Rights  M 
Pen.  &  Prop.  ^17. 
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to  the  grantor;  and  in  case  of  leases,  always,  reserving  a  rent,  though  it  be 
but  a  pepper-corn;  any  of  which  considerations  will,  in  the  eye  of  3ie  law, 
convert  the  gift,  if  executed,  into  a  grant;  if  not  executed,  into  a  con- 
tract. 
*44i]  *Grants  or  gifts,  of  chattels  personaJXi)  are  the  act  of  transferring 
the  right  and  the  possession  of  them;  whereby  one  man  renounces, 
and  another  man  immediately  acquires,  all  title  and  interest  therein;  which 
maybe  done  either  in  writing,  or  byword  of  mouth,  (a)  attested  by  sufficient 
evidence,  of  which  the  delivery  of  possession  is  the  strongest  and  most 
essential.  (4)  But  this  conveyance,  when  merely  voluntary,  is  somewhat 
suspicious;  and  is  usually  construed  to  be  fraudulent,  if  creditors  or  others 
become  sufferers  thereby.  And,  particularly,  by  statute  3  Hen.  VII.  c.  4, 
all  deeds  of  gift  of  goods,  made  in  trust  to  the  use  of  the  donor,  shall  be  void: 
because  otherwise  persons  might  be  tempted  to  commit  treason  or  felony, 
without  danger  of  forfeiture;  and  the  creditors  of  the  donor  might  also  be 
defrauded  of  their  rights.  And  by  statute  13  Eliz.  c.  5,  every  grant  or  gift  of 
chattels,  as  well  as  lands,  with  an  intent  to  defraud  creditors  or  others,  (i) 
shall  be  void  as  against  such  persons  to  whom  such  fraud  would  be  prejudicial, 
but,  as  against  the  grantor  himself,  shall  stand  good  and  effectual;  and  all 
persons  partakers  in,  or  privy  to,  such  fraudulent  grants,  shall  forfeit  the 
whole  value  of  the  goods,  one  moiety  to  the  king,  and  another  moiety  to  the 
party  grieved;  and  also  on  conviction  shall  suffer  imprisonment  for  half  a 
year.  (5) 

A  true  and  proper  gift  or  grant  is  always  accompanied  with  delivery  of 
possession,  and  takes  effect  immediately: (6)  as  if  A.  gives  to  B.  100/.,  or  a 

(a)  Pirk.  I  57.  (b)  Bee  S  Rep.  S2. 

(3)  A  gift  or  grant  of  personal  t^roperty  may  be  by  parol.  3  M.  &  S.  7.  But  when  an 
aw)gnin«tit  is  for  a  valuable  consideration,  it  is  usually  in  writing,  and,  when  confined 
merely  to  personalty,  is  termed  a  bill  of  sale.  An  assignment  or  covenant  does  not  pass 
after  acquired  personal  property,  (5  Taunt,  zia;)  but  where  there  has  been  a  subsequent 
change  of  new  for  old  articles,  and  the  aBsignment  is  afterwards  set  o^de,  it  will  in 
general  be  left  to  a  jury  to  say  whether  the  new  were  not  substituted  for  the  old.  In 
general,  there  should  be  an  immediate  change  of  possession,  or  the  assignment  made 
notorious;  or  creditors  who  were  ignorant  of  the  transfer  may  treat  it  as  fraudulent  and 
void,  on  the  ground  that  the  grantor  was,  by  his  continuance  of  possession,  enabled  to 
gain  a  false  credit.  Twyne's  case,  3  Co.  81.  See  cases,  Tidd.  Praa  8  ed.  1043,  1044. 
I  Canip.  333,  334.  5  Taunt  iiz.  As  to  the  notoriety  of  the  sale,  3  B.  &  P.  59.  8  Taunt. 
838.  I  B.  Moore,  189.  If  possession  be  taken  at  any  time  before  an  adverse  execution, 
though  long  after  the  date  of  the  deed,  it  seems  it  witl  be  valid.  15  Bast.  11.  As  assign- 
ment to  a  creditor  of  all  a  party's  effects,  in  trust  for  himself  and  other  crcditora,  is  vtRi. 
3  M.  &  S.  517.  And,  as  a  debtor  may  prefer  one  creditor  to  another,  he  may,  on  the  eve 
of  an  execution  of  one  creditor,  assign  his  property  to  another,  so  as  to  satisfy  the  latter 
and  leave  the  other  upaid.  5  T.  R.  335.  But  an  asagnment  made  by  way  of  sale  to  a 
person  not  a  creditor,  in  order  to  defeat  an  execution,  will,  if  the  purtliaser  knew  that 
intention,  be  void,  although  he  paid  a  Aill  price  for  the  goods.  I  East,  51.  i  Bnrr.  474. 
— Chittv. 

(4)  Ingram  v.  Golgan,  106  Cat.  134  (1895).  Chapman  v.  Miller,  13S  Mass.  370  (1880). 
Hynson  v.  Terry,  i  Ark.  (Pike)  87  (1838).  Adams  n.  Hays,  3  Iredell's  Uw  (N.  C.)  366 
(1841). 

(5)  In  Clayt  135  it  was  said  that  if  A.,  being  at  York,  nve  hishoisein  London  toI.S., 
the  latter  may  have  tropass  without  other  possession,  (P.  N.  B.  140.  Perkins,  30,)  and 
that  though,  by  the  civil  law,  a  gift  of  goods  is  not  good  without  delivery,  yet  it  is  other- 
wise in  our  law.  i  Rol.  R.  61.  Vin,  Abr.  Gift.  It  was,  however,  recently  detennined 
that,  by  the  law  of  England,  in  order  to  transfer  property  by  gift  there  must  be  a  deed 
or  instrument  of  gift,  or  there  must  be  an  actual  delivery  of  the  thing  to  the  donee.  3 
"--  t  Aid.  551.— Chitty. 
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flock  of  sheep,  and  puts  him  in  possession  of  them  directly,  it  is  then  a  gift 
executed  in  the  donee;(7)  and  it  is  not  in  the  donor's  power  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompense:(f)(8)  unless  it  be 
prejudicial  to  creditors;  or  the  donor  were  under  any  legal  incapacity,  as 
infancy,  coverture,  duress,  or  the  like;  or  if  he  were  drawn  in,  circumvented, 
or  imposed  upon,  by  false  pretences,  ebriety,  or  surprise.  But  if  the  gift 
does  not  take  eflect,  by  delivery  of  immediate  possession,  it  is  then 
not  property  a  gift,  but  a  contract;  *and  this  a  man  cannot  be  com-  (^442 
pelled  to  perform  but  upon  good  and  sufficient  consideration; (9)  as 
we  shall  %e  under  our  next  division. 

IX.  A  contract,  which  usually  conveys  an  interest  merely  in  action,  is  thus 
defined: — "an  agreement,  upon  sufficient  consideration,  to  do  or  not  to  do  a 
particular  thing.  "(10)     From  which  definition  there  arise  three  points  to  be 

(c)  Jenk.  vs. 

And  now,  by  the  statute  17&18  Vict.  c.  36,  s.  I.  bills  of  sale,  which  is  tlie  asual  dcnom- 
nation  of  a  grant  of  chattels  personal,  must  be  filed  with  the  clerk  o(  docquets  and  jtidg- 
ments  in  the  court  of  Queen  s  Bench  within  twenty-one  da^s  after  the  making;  or  giving 
them;  otherwise  any  such  grant  will,  as  againat  assignees  in  b*nkruptcy  or  inaolvency, 
or  creditoiB,  be  null  and  void. — Kbrk. 

The  leading  case  on  the  construction  of  13  Eliz.  c.  s  is  Twyne's  esse,  (3  Rep.  81,)  in 
which  it  was  decided  that  if  the  grantor  be  allowed  to  retain  the  possession  it  is  a  badge 
of  fraud.  In  the  amiy  of  cases  which  have  followed  this  leader,  both  in  England  and 
this  country,  there  is  in  many  respects  great  discordance,  especially  upon  the  important 
question  whether  the  retention  of  possession  be  pet  se  and  in  law  fraudulent,  or  whether  it 
be  only  an  evidence  of  fraud  to  be  submitted  to  the  jury.  In  Edwards  v.  Harben,  (a  T. 
R.  587,}  the  court  of  King's  Bench  laid  down  the  ^nciple  emphatically,  that  if  the 
vendee  took  an  absolute  bill  of  sale  to  take  effect  tmmediatdy  by  the  face  of  it,  and 
agreed  to  leave  the  goods  in  the  possession  of  the  vendor  for  a  limited  time,  such  an 
absolute  conveyance,  without  the  possession,  was  such  a  circumstance  perse  as  made  the 
transaction  fraudulent  in  point  of  law.  It  whs  admitted,  however,  that  if  the  want  of 
immediate  possession  be  consistent  with  the  deed,  as  it  was  in  Bncknal  v.  Roiston  (Prec 
in  Ch.  385)  and  Cadogan  v.  Kennet,  (Cowp.  433,)  aud  as  it  is  if  the  deed  be  conditional 
and  the  vendee  is  not  to  have  possession  until  he  has  performed  the  condition,  the  sale 
was  not  fraudulent,  for  then  possession  accompanied  and  followed  the  deed  within  the 
meaning  of  the  rule,  a  Kent's  Com.  518.  Chancellor  Kent  admits,  however,  that  under 
subsequent  EngliHb  decisions  it  has  become  difficult  to  determine  when  the  circumstance 
of  possession  not  accompanying  and  following  the  deed  ts^^r^afraud  in  the  English 
law,  or  only  presumptive  evidence  of  fraud  resting  upon  the  facts  to  be  disclosed  at  the 
trial.  I  subjoin  a  few  leading  American  cases  on  this  subject  on  both  sides  of  the  ques- 
tion. Holding  that  retention  of  possession  is  a  fraud  per  se  are  Hamilton  v.  Rusaell,  I 
Cranch,  309.  Clayton  f.  Anthony,  6  Rand.  385.  Langhlin  v.  Perguson,  6  Dana,  117. 
Sibley  V.  Hood.  3  Missouri,  390.  Newland  v.  Dews,  R.  M.  ChariL  ^.  Babb  v.  Clem- 
son,  10  S.  St  R.  419.  Thornton  v.  Davenport,  i  Seamm.  296.  Contra,  that  it  is  evidence 
of  fraud  for  the  jury,  are  Smith  v,  Henry,  a  Bailey,  S.  C.  Rep.  118.  Hnncy  v.  Kiltough, 
7  Veiwer,  440.    fiissell  v.  Hopkins,  3  Cowen,  166,— ShaMWOOd. 

(7)  Williams  on  Pere.  Prop   (4  ed.)  35  (1872)- 

(8)  Dartmonth  College  v.  Woodward.  4  Wheat.  683  (1819).  Brantley's  Pers.  Prop.  }  198 
( 1890).  Anderson  v.  Baker,  I  Ktlley  (Ga. )  598  ( 1846).  Bells  v.  Francis,  i  Vroom  (N.  J.) 
155  ( i86>)  Noble  v.  Smith  and  others,  a  Johnson  (N.  Y.)  Rep.  55  ( 1886).  Nicholas  v. 
Adams,  a  Wharton  (Pa.)  35  (1837).  3  Schooler's  Pers.  Prop.  vol.  a,  pp.  70.  97,  3  ed.  p. 
loa  Grammar  School  v.  Bailey  end  wife,  6z  Vt  477  (1890).  McBwen  Adm'r  v.  Lewis 
elal.,S8Vt.  89  jHansborough.  i89»). 

{9)  Cochrane  v.  Moore,  35  h.  R.  Q.  B.  Div.  57-73  (1890).  Allen  v.  Cowan,  18  Barbour's 
(N.  Y.)  Rep.  101  (1858).  Crawford  v.  ManufHcturing  Co.,  88  N.  C.  559(1883).  Turner 
V.  Brown,  6  Hnn.'s  (N.  Y.)  Rep.  334  (1876).  Miller  v.  La  Piere,  136  Mass.  33  (1883). 
Hillebrant  v.  Brew«r,  6  Texas  Rep.  49  (1S53).  Powell  v.  Leonard,  9  Fla.  361  (1861). 
Hunter  v.  Hunter,  19  Barb.  (N.  Y.)  639  (1855), 

(10)  Jemigan  etal.v.  Wimberly,  i  Kelly  (Ga.)  aai  (1846).  Addison  on  Contracts  (8 
ed.)  vol.  I,  p.  3,  n.  I.  PoUock  on  Contracts  (4  ed.)  636  (1SS8).  Sch.  Pers.  Prop.  (3  ed.) 
i  57  (1884).  Williams  on  Pers.  Prop.  (4  ed.>  71  (1873).  i  Parson's  on  Contracts,  6 
(1873).  Bateman  on  Commercial  Law,  17.  This  is  a  very  meaere  definition  for  not 
every  "agreement,  upon  sufficient  consideration,  to  do  or  not  to  do  a  particular  thing" 
is  a  contract,  at  least  a  valid  contract,  inasmuch  as  the  "particular  thing"  might  De 
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contemplated  in  all  contracts:  i.  The  agreement;  3.  The  consideration;  and 
3.  The  thing  to  be  done  or  omitted,  or  the  different  species  of  contracts. 

First  then  it  is  an  agreemeni,  a  mutual  bargain  or  convention;  and  there- 
fore there  must  at  least  be  two  contracting  parties  of  sufficient  ability  to 
make  a  contract;  as  where  A.  contracts  with  B.  to  pay  him  100/.  and  thereby 
transfers  a  property  in  such  sum  toB.(ii)  Which  property  is,  however, 
not  in  possession,  but  in  action  merely;(i2)  and  recoverable  by  suit  at  law; 
(13)  wherefore  it  could  not  be  transferred  to  another  person  by  the  strict 
rules  of  the  ancient  common  law;  for  no  chose  in  action  could  be  assigned  or 
gp^nted  over,  (1/ )  ( 14)  because  it  was  thought  to  be  a  great  encouragement  to 
litigiousness  if  a  man  were  allowed  to  make  over  to  a  stranger  his  right  of 
going  to  law.  But  this  nicety  is  now  disregarded:(i5)  though,  in  compli- 
ance with  the  ancient  principle,  the  form  of  assigning  a  chose  in  action  is  in 
the  nature  of  a  declaration  of  trust,  and  an  agreement  to  permit  the  assignee 
to  make  use  of  the  name  of  the  assignor,  in  order  to  recover  the  possession. 
And  therefore,  when  in  common  acceptation  a  debt  or  bond  is  said  to  be 
assigned  over,  it  must  still  be  sued  in  the  original  creditor's  name;  the  per- 
son to  whom  it  is  transferred  being  rather  an  attorney  than  an  assignee.(i6) 
But  the  king  is  an  exception  to  this  general  rule,  for  he  might  always  either 
grant  or  receive  a  chose  in  action  by  assignment:  (e)  ( 1 7)  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almost  all  personal  propety 
must  necessarily  lie  in  contract,  will  protect  the  assignment  of  a  chose  in 

action  as  much  as  the  law  will  that  of  a  chose  in  possession, (y)(i8) 
♦443]         *This  contract  or  agreement  may  be  either  express  or  implied. 

Express  contracts  are  where  the  terms  of  the  agreement  are  openly 

(il)  Co.  Ult.  7\A.  U)  S  p.  Wnu.  1S9. 

(eiDyer.aa.    Bra.  Abr.  til.  eAawtewMOn,  Iuid4. 

nnlawful,  or  the  parties  incompetent.  The  following  la  submitted  as  a  more  compretaen- 
•ive  definition.  A  contract  is  an  agreement  between  two  or  in<RV  competent  persons, 
touching  a  lawful  subject-matter,  for  a  valuable  consideration. 

(11)  Browne's  View  of  the  Civil  Law,  vol.  i.  346.  Rogers  v.  Phillips  and  wife,  8  Eng- 
liah'B  (Ark.)  Rep.  367  (1848). 

(ill  /.  e,,  it  is  not  pr(n>ert7inB  strict  tenae:  there ia a  res,  hut  aot^daminus,^'eniioffeii, 
but  a<3t£IfeaihutH,  and  the  promisee's  title  to  tbepeiformance  of  the  promise  or  contract 
contains  no  element  analogous  to  ownership.  Webb's  bollock  on  Torts,  enlatmd  Am. 
ed.  668  (n?)  (1894). 

(13]  Carrington  v.  Eastman,  i  Pinney  (Wis.)  657  (1846).  Edwards  on  Bills,  Notes, 
etc.  i  16  (i88a). 

(14)  Story  on  Prom.  Notes,  335,  7  ed.  (1878).  Story's  Bills  of  Bxcbange,  183,4  ed. 
(i860. 

(t$)  Carrington  v.  Eastman,  I  Pinney  (Wis.)  657  (1846). 

(16)  Story's  Bills  of  Exchange,  4  eo-  19  (i860).  Goodeve's  Mod.  Law  of  Real  Prop. 
93.  Hampton  f.  Owens,  55  Md.  586  (iSSoj,  Bmab  Electric  Co.  V.  California  Electnc 
Light  Co.  51  Ped.  Rep.  960  ( 1893),  In  several  of  the  American  states,  the  assignee  of  a 
bond  or  other  money  contract,  is  enabled,  by  statute,  to  sue  iu  his  own  name.  But  in  the 
absence  of  anv  statute,  the  rule  of  the  common  law  generally  prevails.  3  GreenleaTs 
Cruise  on  Real  Prop.  438,  3  ed.  ([856,  n.  i). 

(17)  No  valid  objection  is  perceived  against  giving  the  same  effect  to  an  assi^mentto 
the  government  ofthis  country.   McLean,  J.,  in  United  Stalest/.  Buford.  3  Pet  13(1830). 

( 18)  To  this  rule  of  the  common  law  there  are  several  exceptions.  Bii/s  of  exchoMgi 
by  the  law-merchant  may  be  transferred  by  endorsement  and  sued  on  by  the  assignee, 
who  is  then  called  the  endorsee;  and  the  statute  3  &  4  Anne,  c.  9  ^\»<xa  promissory  nolei 
on  the  same  footing.  This  statule  wa.s  pa.>»ed  in  consequence  of  the  refu.<ial  of  loid  Holt 
(in  Clesb  v.  Martin,  3Ld.  Raym.  757)  to  yield  to  the  custom  which  had  sprung  upatnong 
merchantsof  treating  promissory  notes  as  nixc^t^^^in  the  same  way  as  bills  of  exchange. 
His  lordship  treated  the  attempt  of  the  merchants  with  great  indignation,  saying  "that 
•I  proceeded  from  the  opinionativeness  of  the  merchants,  who  were  endeavoring  to  set 
the  law  of  Lombard  Street  against  the  law  of  Westminster  HalL"  Drafts  on  inn/kerj  arc 
^uallv  negotiable.  Bills  of  lading  constitute  a  fourth  exception.  These  are  tiansliuTed 
by  endorsement;  and  not  only  is  the  property  in  the  goods  thereby  passed  to  the  endorsee, 
bnt  also  all  rights  of  suit,  and  all  the  Habililies  of  the  original  contractoia,  the  shipper 
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uttered  and  avowed  at  the  time  of  the  making,  as  to  deliver  an  ox,  or  ten  loads 
of  timber,  or  to  pay  a  stated  price  for  certain  Roods.  Implied  are  such  as 
reason  and  justice  dictate,  and  which  therefore  the  law  presumes  that  every 
man  undertakes  to  perform. (19)  As,  if  I  employ  a  person  to  do  any  busi- 
ness for  me,  or  perform  any  work;  the  law  implies  that  I  undertook,  or  con- 
tracted, to  pay  him  as  mu(±  as  his  labor  deserves.  If  I  take  up  wares  from 
a  tradesman,  without  any  agreement  of  price,  the  law  concludes  that  I  con- 
tracted to  pay  their  real  value,(2o)  And  there  is  also  one  species  of  implied 
contracts,  which  runs  through  and  is  annexed  to  all  other  contracts,  condi- 
tions, and  covenants,  viz.,  that  if  I  fail  in  my  part  of  the  agreement,  Ishall 
pay  the  other  party  such  damages  as  he  has  sustained  by  such  my  neglect 
or  refusal. (31)  In  short  almost  all  the  rights  of  personal  property  (when 
not  in  actual  possession)  do  in  great  measure  depend  upon  contracts,  of 
cue  kind  or  other,  or  at  least  might  be  reduced  under  some  of  them: 
which  indeed  is  the  method  taken  by  the  civil  law;  it  ha\-ing  referred 
the  greatest  part  of  the  duties  and  rights,  which  it  treats  of,  to  the  head  of 
obligations  ex  amtraclu  (22)  and  quasi  ex  e:onlraetu.^g){2^) 

A  contract  may  also  be  either  execufed,  as  if  A.  agrees  to  change  horses 
with  B.,  and  they  do  it  immediately;  in  which  case  the  possession  and  die 
right  are  transferred  together;  or  it  may  be  executory,  as  if  they  agree  to 
change  next  week  here;  the  right  only  vests,  and  their  reciprocal  property 
in  each  other's  horse  is  uot  in  possession  but  in  action;  for  a  contract  executed 
(which  diSers  nothing  from  a  grant)  conveys  a  chose  in  possession;  a  contract 
executory  conveys  only  ^chose  in  action. (2^) 

Having  thus  shown  the  general  nature  of  a  contract,  we  are,  secondly,  to 
proceed  to  the  consideration  upon  which  it  is  founded ;  or  the  reason 
which  moves  the  contracting  party  to  *enter  into  the  contract.  "  It  [*444 
is  an  agreement,  upon  sufficient  consideration."  The  civilians  hold, 
that  in  all  contracts,  either  express  or  implied,  there  must  be  something 
given  in  exchange,  something  that  is  mutual  or  reciprocal.  (A)  This  thing, 
which  is  the  price  or  motive  of  the  contract,  we  call  the  consideration:  and 
it  must  be  a  thing  lawful  in  itself,  or  else  the  contract  is  void.  (25)     h.good 


and  the  ship-owner.  18  &  19  Vict,  c.  11 1.— Kerb,  Policies  of  life  assurance,  eitfaer  by 
indorsement  or  by  assignment  by  a  separate -instrument,  written  notice  beiug  given  to  the 
company;  policies  ofmarineassnrance  by  endorsement,  railway  and  East  India  bondaand 
stocks,  shares,  mortgages  .ind  other  debentures  according  to  the  provisions  of  the  respec- 
tive acts  or  parliament  by  which  they  are  created  or  r^ulated,  have  been  also  made 
legally  assignable.  See  May  on  Fraudulent  CoDveyance,  ^tS.  Text  Book  Series  ( 18S7), 
and  statutes  and  cases  there  cited.  See  also  Broom's  Parties  to  Actions,  1 1-19.  Browne 
on  Actions  of  Law,  209.  1  Greenleafs  Cruise  on  Real  Prop.  (3  ed. )  429.  3  Comyn  on 
Contracts,  566. 

(19)  Indeed  an  implied  contract  only  differs  from  anexpr^sa  contract  in  the  mode  of 
proof;  both  equally  proceed  upon  the  mutual  agreement  of  the  parties,  and  cannot  exist 
without  it.  See  Bateman  on  Com.  Law,  18.  Barbour's  Parties  to  Actions,  3  ed.  176. 
O'Brien  v.  Young,  95  N.  Y.  (Sickles)  431  ( 1884).  Hamilton  v.  Winteirowd  et  al.  43  Ind, 
396  { 1873).     Forbes  v.  Williams,  15  lU.  Ct.  App.  (Brad. )  308  ( 1884). 

(30)  That  is,  t\\e\T  markel  value  at  the  time.  Stonr  on  Sales,  J  339(1871).  See  also 
Cbitty  on  Contracts.  ( 13  ed.)  53  (iSqo)-  Benjamin  on  ^les,  3  ed.  33.  Anson  on  Contracts, 
a  Am.  ed,  (Knowi.l  11  (i8«7}.     t  Comyn  on  Contracts,  5. 

{31)  Bateman  on  Com.  Law,  14.     Bush  v.  Canfield,  3  Conn.  (Day)  485-90  (1818). 

(33)  [Arising  from  a  contract,] 

(33)  [From  something  in  the  nature  of  a  contract] 

(34)Robert3  v.  Beatty.  3  P.  &.  R.  (Pa.)  Rep.  67  (1S33),  McDonald  v.  Hewett,  15 
Johnson  (N.  Y,)  Rep.  351  (1818).  Ballard  v.  Burgett,  47  Barbour's  (N.  Y.)  Rep.  650 
(iS66>.     Watson  on  Partnership,  8a  (1S07.)     1  Comyn.  on  Contracts,  3. 

(35)  Ga.  Penitentiary  Co.,  No.  a,  el  at.  v.  Nelms  Princ.  Keeper.  65  Ga.  505.  Jackson 
Lumpkin,  (1880),  Lang  v.  Johnson,  34  N.  H.  (IV.  Foster)  307  tiSji).  Bateman  9a 
Commerciu  Law,  33. 
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consideration  we  have  before  seen,(i)  is  that  of  blood  or  nataral  affection 
between  near  relations;  the  satisfaction  accruing  from  which  the  law  esteems 
an  equivalent  for  whatever  benefit  may  move  from  one  relation  to  another,  (/  ) 
This  consideration  may  sometimes,  however,  be  set  aside,  and  the  contract 
become  void,  when  it  tends  in  its  consequences  to  defraud  creditors,  or  other 
third  persons,  of  their  just  rights.  But  a  contract  for  any  valuable  considera- 
tion, as  for  marriage,  for  money,  for  work  done,  or  for  other  reciprocal  con- 
tracts, can  never  be  impeached  at  law;{26)  and,  if  it  beof  asuflBcientadequate 
value,  is  never  set  aside  in  equity;  for  the  person  contracted  with  has  then 
given  an  equivalent  to  recompense,  and  is  therefore  as  much  an  owner,  or  a 
creditor,  as  any  other  person.(27) 


ia6)  Bateman  on  Commerdal  Law,  53. 
37)  White  i<.  Camp,  I  BrBnch(Fla.)  106(1846).   Storm  v.  United  States,  U  tJ.  S.  Rep. 
(S.  C.)  84  (1876).     I  Comjiion  Contracts,  6.    1  Parsons  on  Contracts  (6ed.)  451  ('873). 
9  Sch.  Pcrs.  Prop,  (a  ed, )  59. 

If  there  be  no  fraud  in  the  transaction,  mere  inadequacy  of  price  wonld  not  be  deemed, 
even  in  equity,  sufficient  to  vacate  a  contract.  10  Ves.  39a,  295.  I  Brid.  Eq.  D.  359. 
Nor  is  mere  folly  without  fraud  a  foundation  for  relief,  8  Price,  630.  And  on  the  ques- 
tion of  executing  an  agreement,  hardship  cannot  be  refolded,  unless  it  amount  to  a 
degree  of  inconvenience  and  absurdity  so  great  as  to  afford  judicial  proof  that  such  couM 
not  be  the  meaning  of  the  parties,  i  Swanst.  339,  But  if  there  be  such  an  inado:]uacy 
as  to  show  that  the  peisou  did  not  understand  the  bargain  he  made,  or  that,  knowing  it, 
be  was  so  oppressed  that  be  was  ^hA  to  make  it,  this  will  show  such  a  command  over 
the  grantor  as  may  amount  to  fraud.  3  Bro.  C.  C.  167.  i  Bird.  Eq.  Dig.  55-  An  action 
was  Drought  on  an  agreement  to  pay  for  a  horse  a  barlej-com  a  noil  for  every  noil  in  the 
horse's  shoes,  and  double  every  nail,  which  came  to  five  hundred  quaiteisof  barley;  and. 
on  atrial  before  HolL  C.  J.,  the  jury  gave  only  the  value  of  the  horse,  (r  Lev.  iii;)  and 
in  an  action  of  assumpsit,  in  consideration  of  v.  6d.  paid  and  4/-  ^1^-  ^-  1°  be  paid,  the 
defendant  undertook  to  (Oliver  two  rye-coma  next  Monday,  and  double  every  succeeding 
Monday,  for  a  year,  which  wonld  have  required  the  delivery  of  more  rye  than  was  gixiwn 


n  all  the  world,  on  demurrer,  Powell.  I,,  said,  that  thongh  the  c 

one,  yet  it  would  hold  in  law,  and  the  defendant  ought  to  pay  somethingfor  his  folly 
and  Uie  defendant  refunded  the  21.  6d.  and  costs.  3  Ld.  Raym.  1164.  This  seems  to 
have  been  a  vacating  of  the  bargain  as  void,  and  a  return  for  that  rvason  Ol  the  money 
received  without  consideration.  See,  further,  3  Chitty's  Com.  L.  158,  159.  Bridgm. 
index,  tit.  Inadequacy  of  Price  or  Consideration. — CmTTY.    -^  ' 

In  bonds,  covenants,  and  inatnuneuts  under  seal,  a  conrideration  between  the  parties 
is  implied  conclusively.  The  seal  imports  it,  A  voluntary  bond  is  both  at  law  and  in 
equity  a  gift  of  the  money.  Such  a  bond  must  be  postponed  until  creditors  are  paid:  it 
is  fraudulent  and  void  as  to  them,  but  it  is  always  sood  against  the  party  himself,  and 
against  heirs,  legatees,  and  others  who  stand  in  no  higher  equity.  Sherk  v.  Bndress.  3 
Watts  &  Serg.  355.  Candor  &  Henderson's  Appeal,  3  Casey,  1 19.  Bills  of  exchange  and 
proraissory-notes^riwul^iciV  import  consideration.  As  between  the  original  parties  to 
these  instruments,  they  may  be  rendered  ineffectual  by  proving  want  of  consideration; 
though  as  to  an  endorsee  or  holder  borta  fide  in  the  usual  course  of  bosiness  this  is 
unavailing.  In  an  ordinary  parol  contract,  whether  oral  or  written,  the  consideratioD 
must  be  averred  in  the  plaintiff's  declaration,  and  must  either  appear  on  its  face,  0(  be 
shown  affirmatively  by  him  who  seeks  to  recover  on  it. 

A  consideration  may  be  briefly  defined  to  be  any  benefit,  delay,  or  loss  to  either  party. 
More  fully,  a  consideration  is  something  that  is  either  a  benefit  to  the  party  promising, 
or  some  trouble  or  prejudice  to  the  party  to  whom  the  promise  is  made.  Any  damage 
or  suspension  or  forbearance  of  a  rignt  will  be  sufficient  to  sustain  a  promise.  It  is  not 
essential  that  the  consideration  should  be  adequate  in  point  of  actual  value.  The  law 
5oes  not  weigh  the  quanlum  of  consideration,  having  no  means  of  deciding  upon  that 
matter;  and  it  would  be  unwise  to  interfere  with  the  facility  of  contracting  and  the  free 
exercise  of  the  judgment  and  will  of  the  parties.  The  law  allows  them  to  be  the  sole 
judges  of  the  benefits  to  be  derived  from  tneir  bargain,  provided  there  be  no  incompe- 
tency to  contract,  and  the  agreement  violates  no  rule  of  law.  There  is  no  case  where 
mere  inadequacy  of  price,  independent  of  other  circumstances,  has  been  held  sufficient 
to  set  aside  a  contract  between  parties  standing  on  equal  ground  and  dealing  with  each 
other  without  any  imposition  or  oppression.  Such  an  inequality  as  would  amount  to 
fraud,  and  avoid  Uie  contract  on  that  score,  must  be  so  strong  and  manifest  as  to  shock 


■jGoogle 


Chap.  30]  OF  THINGS.  444-445 

These  valuable  consideratioDs  are  divided  by  the  civilians  {k)  into  four 
species,  i.  Do,  uldes:{2i)aA-«h.ta  I  give  moDey  or  goods,  on  a  contract  that  I 
shall  be  repaid  money  or  goods  for  them  again.  Of  this  kind  are  all  loans 
of  money  upon  bond,  or  promise  of  repayment;  and  all  sales  of  goods,  in 
which  there  is  either  an  express  contract  to  pay  so  much  for  them,  or  else  the 
law  implies  a  contract  to  pay  so  much  as  they  are  worth.  2.  The  second 
species  is,  facto,  ut  facias;{2<^  as,  when  I  agree  with  a  man  to  do  his  work 
for  him  if  he  will  do  mine  for  me,  or  if  two  persons  agree  to  marry  together; 
or  to  do  any  positive  acts  on  both  sides.  Or,  it  may  be  to  forbear  on  one 
side  on  consideration  of  something  done  on  ttie  other,  as  that  in  consideration 
A.  ,the  tenant,  will  repair  his  house,  B. ,  the  landlord,  will  not  sue  him  for 
waste.  Or,  it  may  he  for  mutual  forbearance  on  both  sides;  *as,  that  [^445 
in  consideration  that  A.  will  not  trade  to  Lisbon,  B.  will  not  trade 
to  Marseilles;  so  as  to  avoid  interfering  with  each  other.  3.  The  third  species 
of  consideration  \&/acio,  ut  des;{2°)  when  a  man  agrees  to  perform  anything 
for  a  price,  either  specifically  mentioned,  or  left  to  the  determination  of  the 
law  to  set  a  value  to  it.  As  when  a  servant  hires  himself  to  his  master  for 
certain  wages  or  an  agreed  simi  of  money;  here  the  servant  contracts  to  do 
his  master's  service,  in  order  to  earn  that  specific  sum.  Otherwise,  if  he  be 
hired  generally;  for  then  he  is  under  an  implied  contract  to  perform  this  ser- 
vice for  what  it  shall  be  reasonably  worth.  4..  The  fourth  species  is,  do,  ut 
fadas.iii^  which  is  the  direct  counterpart  of  the  preceding.  As  when  I 
agree  with  a  servant  to  give  him  such  wages  upon  his  performing  such 
work:  which,  we  see,  is  nothing  else  but  the  last  species  inverted;  for  servus 
facit,  ut  heras  tUt,{$2)  and  Aems  dat,  et  servus facial.ij,-^ 

A  consideration  of  some  sort  or  other  is  so  absolutely  necessary  to  the 
forming  of  a  contract,  that  a  nudum  pactum,  or  agreement  to  do  or  pay  any 
thing  on  one  side,  without  any  compensation  on  the  other,  is  totally  void  in 
law;  and  a  man  cannot  be  compelled  to  perform  tt.  (/)(34)     As  if  one  man 

<i)  Ff.  U.  h,  S.  (I)  Dr.  and  Stu.  D.  2.  c  M. 

the  conacience  and  coDfoniid  the  jodgment  of  common  sense.  Hind  v,  Holdstaip,  3 
Watts,  104.  SUris  V.  Ely,  3  Watts  &  Sere.  438.  This  legal  principle  as  to  the  extent  of 
consideration  is  in  some  measure  practically  modified  by  an  equitable  one.  which  relieves 
the  parties  to  a  contract  in  equity  wherever  the  consideration  of  it  fails;  as  where  a  con- 
tract was  made  upon  the  expectation  of  an  actual  benefit  which  haa  not  been  realized, 
and  that  without  the  fault  of  the  party  seeking  relief.  Bellas  v.  Hays,  5  Seig.  &  R.  427. 
Hilea  v.  Stevens,  3  Barr.  ii.— Sharswood. 

(a8)  ri  give,  that  you  may  give.] 

(29J  [I  ao,  that  you  may  do.] 
30)  ri  do,  that  you  may  give.] 

(31)  flpve,  that  you  may  do.] 

(32)  [The  servant  performs,  tliat  the  heir  may  give.l 

(33)  [The  heir  gives,  that  the  servant  may  perform.!  See  Chitty  on  Contracts  (ited.^ 
31(1890).  Waits  Actions  and  Defences,  vol.  I,  gi  (1877).  I  Story  on  Contracts  (5  ed.) 
50V.     Edwards  on  Bailments  (jed.)  30.     Bateman  on  Com.  Law,  34,  36,  377. 

The  fundamental  distinction  in  the  common  law  is  between  those  cases  where  the  con- 
■ideration  is  a  benefit  to  him  who  makea  the  promise,  and  those  in  which  it  is  an  injury 
to  him  who  receives  the  promise.     1  Parson's  on  Contracts  (6  ed.)  451  (1873). 

(34]  This  most  be  reaa  as  confined  to  simple  contracts;  for  no  consideration  is  essential 
to  the  validity  of  a  contract  under  seal,  though  in  some  cases  creditors  may  treat  voltm- 
tary  deeds  without  consideration,  as  freudnteDt  and  invalid.  7  T.  R.  477.  4  East,  300. 
a  Scb.  &  Lef.  jiS.  Fonbl.  Treat.  Eq.  (a  ed.)  347,  n.  f  Plowd.  308,  309.  i  Cord's  Righta 
of  Married  Women  (a  ed.)  225.  Calkins  v.  Long,  33  Barb.  (N.  Y.)  99  (1855).  Living- 
stone V.  Tremple,  4  Johns.  (N.  Y.)4I7  (1809).  'Hie  leading  rule  with  respect  to  consid- 
eration is  that  it  must  be  some  benefit  to  the  party  by  whom  the  promise  is  made,  or  to  a 
third  person  at  his  instance,  or  some  detriment  sustained,  at  the  instance  of  the  party 
promising,  by  the  party  in  whose  favor  the  promise  is  made.  4  East,  455.  1  Taunt.  513. 
A  compromise  of  a  doubtful  right  is  a  sufficient  foundation  for  a  contract.  Pruett  v. 
Chaflin,  4  N.  C.  (Hawks)  181  (1835).  A  written  agreement,  not  under  seal,  is  nudum 
Boor  II.— 28  901 
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promises  to  give  another  loo/.,  here  there  is  nothing  contracted  for  or  given 
on  the  one  side,  and  therefore  there  is  nothing  binding  on  the  other.  And, 
however  a  man  may  or  may  not  be  bound  to  poform  it  in  honor  or  conscience, 
which  the  municipal  laws  do  not  take  upon  them  to  decide;  certainly  those 
municipal  laws  will  not  compel  the  execution  of  what  he  had  no  visible 
inducement  to  engage  for:  and  therefore  our  law  has  adopted(m)  the  maxim 
of  the  civil  law,(H)  that  ex  nudopaclo  non  oritur  arlio.(^^^)  But  any  d^rce 
of  reciprocity  will  prevent  the  pact  from  being  nude:  nay,  even  if  tiie  thing 
be  founded  on  a  prior  moral  obligation,  (as  a  promise  to  pay  a  just  debt, 
though  barred  by  the  statute  of  limitations,)  it  is  no  longer  nudum  pactum. 
(36)  And  as  this  rule  was  principally  established,  to  avoid  the  inconveni- 
ence that  would  arise  from  setting  up  mere  verbal  promises,  for 
*446]  which  no  good  reason  could  *be  assigned,  (i?)  it  therefore  does  not  hold 
in  some  cases,  where  such  promise  is  authentically  proved  by  written 
documents.  For  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promis- 
sory note,  he  shall  not  be  allowed  to  aver  the  want  of  a  consideration  in 
order  to  evade  the  payment:  for  every  bond  from  the  solemnity  of  the  instru- 
ment,(/)  and  every  note  from  the  subscription  of  the  drawer,(?)(37)  carries 

(m)  Bn>.  Abr.  tlL  dute,  7ft.    3>lk.  lift.  (o)  Budr.  WO.    1  Oi.  R.  157. 

(n)  Cod.  %  3,  10.  aud  S.  U,  1.  (of  Ld.  Harm.  TOD. 

{0)  Plovrd.  SOH.  90*. 

pactum  [Bare  ^reemeiit]  without  consideration;  and  a  ncKotiable  sefmrity,  as  a  bill  of 
exchange  or  promissory-note,  carriea  with  it  ^fiwiiyaci^  evidence  of  coasideratioti,  which 
is  binding  in  tte  hands  of  a  ihird  party,  to  whom  it  has  been  negotiated,  bnt  may  be  in- 

3uired  intobetneen  the  immediate  parties  to  the  bill,  etc.  themselves.  The  consideration 
ir  a  contract,  as  well  as  the  promise  for  which  it  is  given,  must  also  be  legal.  Thus,  a 
contract  for  the  sale  of  blasphemous,  obscene,  or  libellous  prints,  or  tor  the  furtheranceof 
immoral  practices,  or  contrary  lo  public  policy,  or  detrimental  to  the  rights  of  thiid  par- 
ties, or  in  contravention  of  the  statute  law,  in  all  these  cases  the  considerations  arc 
invalid  and  the  contracts  void.  See  3  Chitty's  Com.  Law,  63,  el  ieq. — Chitty.  See  also, 
I  linn's  Justice  {Bright,  to  ed.)  78  (1895).  i  Comyn  on  Contracts,  9.  Williams  on  Pen. 
IVop.  (4ed.)  7a  (1871).  Bullceley  *,  Bardsley,  3  (South)  N.  J.  570-573  (1819).  Youngs 
«.  Shough,  3  N.  J.  17-28  (1835).  Kansas  Manuf'g  Co.  V.  GvoAj,  11  Neb.  450  (1881). 
Gaines  «/ a'.  v.Shelton,  47  Ala.  4i6{iS7z). 

(35)  ["  '^1  action  cannot  be  founded  on  a  barren  or  anconditiotial  contract"]  Cook 
V.  Bradley,  7  Conn.  64  (iSiS).  Garland  v  Lockett,  5  (M.  S.)  Ia  Case,  40.  III.  Cond. 
Rep.  p.  548  ( i8a6).  And  it  is  also  a  majriin  in  the  French  law  that  a  consideration  or 
cause  IS  essential  to  the  validity  of  a  promise;  it  appears,  however,  that  bv  the  civil  law, 
a  vertial  promise  or  agreement,  although  without  consideration,  was  binding  if  made 
with  certain  prescribed  solemnities.  Obligations  thns  created  were  termed  stipolations. 
See  Chitty  on  Contracts  (la  ed.)  19  (1890).  and  authorities  there  cited. 

(^6)  [An  undertaking  without  any  consideration  for  it]  Where  a  man  is  under  a  moral 
obligation  which  no  court  of  law  or  equity  can  enforce,  and  promises,  the  honestv  and 
rectitude  of  the  thing  is  a  consideration.  As  if  a  man  promise  to  pay  a  just  debt,  the  re- 
covery of  which  is  barred  by  the  statute  of  limitations:  or  if  a  man.  after  he  comes  of  age, 
promise  to  pay  a  meritorious  debt  contracted  during  his  minority,  bnt  not  for  necessaries; 
or  if  a  bankrui>t,  in  affluent  circumstances  after  his  certificate,  promise  to  pay  the  whole 
of  his  debts;  or  if  a  man  promise  to  perform  a  secret  trust,  or  s  trust  void  for  want  of  writ- 
ing by  the  statute  of  frauds.  In  such  and  many  other  instances,  though  the  promise 
gives  a  compulsory  remedy  where  there  was  none  before,  either  in  law  or  equity,  yet  as 
the  promise  is  only  to  do  what  an  honest  man  ought  to  do,  the  ties  of  conscience  upon  an 
nprieht  man  are  a  sufficient  consideration.  Ld.  Mansfield,  Cowp.  3^.  These  are  the 
words  of  lord  Mansfield;  but  perhaps  the  promise  would  only  be  obhgatory  in  the  three 
first  instances.  How  far  moral  obligation  is  a  legal  consideration,  see  a  learned  notfr  to 
the  reports  by  Messrs.  Bosanquet  and  Puller.  3  vol,  p.  249.  But  if  a  bankrupt  after  ob- 
taining hb  certificate,  an  infant  after  coming  of  age,  or  any  person  where  the  demand  is 
tiarrea  bv  the  statute  of  limitations,  promise  to  pay  a  prior  debt  when  he  is  able,  it  has 
been  held  that  this  is  a  conditional  promise,  and  that  the  plaintiff  must  prove  the  defend- 
ant's abilitv  to  pay.  3  Hen.  Bla.  116.  See  further,  on  this  subject,  3  vol.  Ch.  C.  L.  71- 
— Christiam. 

(37)  Mr.  Ponblanque.  in  his  discussion  of  the  subject  of  consideration,  has  taken  notice 
of  thu  inaccuracy.  Re  says — what  certainly  la  fiiHy  established — that  the  want  of 
consideration  cannot  be  averred  by  the  maker  of  a  note  if  the  action  be  brought  by  an 
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with  it  an  internal  evidence  of  a  good  consideration. (38)  Courts  of  justice 
will  tberefoie  support  them  both,  as  against  the  contractor  himself;  but  not 
to  the  prejudice  of  creditors,  or  strangers  to  the  contract. 

We  are  next  to  consider,  thirdly,  the  thing  agreed  to  be  done  or  omitted. 
"A  contract  is  an  agreement,  upon  sufficient  consideration,  lo  do  or  not  to  do 
apartUulat  thing."  {y))  The  most  usual  contracts,  whereby  the  right  of  chat- 
tels personal  may  be  acquired  in  the  laws  of  England,  are,  i.  That  of  saie 
or  exchange.  2.  That  of  bailment.  3.  That  of  hiring  and  borrowing. 
4.  That  of  debt. 

I.  Sale,  ot exchange,  isatransmutationof  property  from  one  man  to  another, 
in  consideration  of  some  price  or  recompense  in  vBlue:(4o)  for  there  is  no 
sale  without  a  recompense:  there  must  be  quid  pro  qiiO.\r)  If  it  be  a  com- 
mutation of  goods  for  goods,  it  is  more  properly  an  exchange;  but  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  a  sale;{/^\'i  which  is  a  method 
(r)  Hc7-s)Ux.  0.  n. 

endoraee;  but  if  the  action  be  broneht  by  the  wjec,  the  want  of  consideration  it  a 
bar  to  the  plaintiff's  recoveriag  upon  it.  I  Stra.  674.  Bull.  N.  P.  374.  i  B.  &  P.  651. 
a  Atk.  l8a,  and  Chitty  on  Bills,  68.  An  endorsee  who  has  given  full  ralne  for  a  bill 
of  excbange  may  maintain  an  action  both  against  him  who  drew  it  and  him  who 
accepted  it,  without  any  consideration  [but  want  of  consideration  is  a  good  defence 
in  a  suit  between  endoraer  and  endorsee.  Metcalf  on  Contracts,  (Heard.)  189  (iSSS).] 
4  T.  R.  339.  471.  5  Esp.  Rep.  178.  3  Esp.  Rep.  46.  The  most  important  auflionty 
respecting  the  consideration  of  written  contracts  is  the  case  of  Rann  v.  Hughes  be- 
fore the  house  of  lords,  in  which  lord  chief-boron  Skynner  delivered  the  unanimous 
opinion  of  the  judges  that  an  administratrix  was  not  Imund  by  a  written  ^omiae  to  pay 
the  det>t  of  her  intestate  ont  of  her  own  property.  See  it  reported  in  7  T.  R.  350.  In 
that  case,  tbe  chief-baron  said    that  "OU  contracts  are  by  the  laws  of  England  dis- 


t  specialties,  they  are  parol,  and  a  consideration 
it  the  words  of  the  statute  of  frauds  were  merely 
negativci'and  that  executors  and  administrators  should  not  be  liable  ont  of  their  own 
estates,  unless  the  agreement  upon  which  the  action  was  brougbt,  or  some  memoran- 
dum thereof,  was  in  writing,  and  signed  b^  the  party.  But  this  does  not  prove  that  the 
agreement  was  stilt  not  liable  to  be  tried  and  judged  of  as  all  other  asreements  merely  in 
writing  are  by  the  common  law,  and  does  not  prove  the  converse  of  the  proportion,  that 
when  in  writing  the  party  must  be  at  all  events  liable.— Christian, 

(38)  White  V.  Camp,  i  Branch,  Fla.  107  (1846).  Page  v.  Trufant,  et  al.,  a  Mass. 
(Tyng.)  i6a  (1806).  Wing  V.  Chase,  35  Me.  165  (Red.)  (1853).  Albertson  v.  Halloway, 
l6Gft,  380  (18541.  Storm  v.  United  States,  94  tl-  S.  84  {1876).  The  law  does  not  give 
this  effect  to  bills  of  exchange  and  promissory  notes,  because  (as  our  author  says)  the 
undertaking  is  evidenced  by  writing,  but  in  oraer  to  strengthen  and  facilitate  that  com- 
mercial intercourse  which  is  carried  on  through  the  medium  of  such  securities.  Williams 
on  Pers.  Prop.  (4  ed.l  [187a),  p.  87,*  p.  87.  Story's  Bills  of  Exchange,  (4  ed.)  18.  ib.  p. 
19.  r  Cord's  Mar.  Worn.  {  150  (a  ed.  I,  p.  aaj  |  i88j).  In  some  states  this  common  law 
rule  has  been  changed  either  by  statute  or  by  decisions,  so  that  there  a  seal  no  longer 
supplies  the  place  of  a  consideration,  or  is,  at  beat,  only  prima  facie  evidence  of  it.  And 
in  equity  a  mere  voluntary  agreement  will  not  be  enforced,  although  under  seal,  except 
where  a  trust  has  been  declared.     Pers.  Prop.  Brantley,  {  188,  p.  381  (1890). 

(39)  I  Story  on  Contracts  ''5  ed. )  i.  i  Hiltiard  on  Contracts,  2.  The  Law  of  Contracts, 
(Wharton)  i.  Simmons  v.  The  State,  11  Mo.  371  (1848).  Trustees  of  Howard  College  v. 
Turner,  71  Ala.  43a  ( 1881 ).  Languille  *.  The  State,  4  Tex.  App.  331  (1878).  Willis  ». 
Tumley,  Tex.  App.  Civ.  Caa.  {W.  &  W.)79o  (1881). 

(40)  Baptist  Church  v.  Baptist  Church,  4J6  N.  V  (Sickles)  139  (1871).  Cain  v.  Ligon  et 
ttl.,Ti  Ga.  694  (l^Bs).  Barrowif/a/.  Window,  71  IlL  314-317  (1874).  Tiedeman  on 
Sales,  ]  I  (1S91).  TiRany  on  Sales  (H.  B.  Series)  1.  Benjamin  on  Sales,  3  ed  i.  Smith's 
Mercantile  Law.  10  ed.  596.     Newmart's  I,aw  of  Sales  1. 

(41)  Smith's  Mercantile  Law,  ( Toed).  596  (1890'.  Long  on  Sales  I .  Bateman  on  Com, 
Law  134.  Martin  z/.  Ashland  Mill  Co.,  49  Mo  App.  29  ( 1892*.  Buffiim  f.  Merry,  4Ped. 
Cas.  605.  caae3iT3.  Butler  i/.  Thompson,  93  U.  S.  Rep.  414  (1875).  Sales  are  not,  how- 
ever, universally  made  Cor  a  strict  money  payment;  for  to  say  nothing  of  nayment  in 
commercial  paper,  a  purchase  ia  sometimes  made  of  articles  of  a  certain  kind,  at  a  price 
TMiyablein  articles  of  another  certain  kind— a  transaction  which  cannot  be  deemed  en 
exchange  of  goods,  or  even  a  purchase  of  the  latter  kind  of  articles.  It  is  enough  to 
cmistitute  a  sale,  that  Uiere  is,  by  way  of  price,  a  money.,standBid  mentally  applied  to 
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of  excbaDge  introduced  for  the  convenience  of  mankind,  by  establishing  a 
universal  medium,  wbicb  may  be  exchanged  for  all  sorts  of  otber  property; 
whereas  if  goods  were  only  to  be  exchanged  for  goods,  by  way  of  barter, 
it  would  be  difficult  to  adjust  the  respective  values,  and  the  carriage  would 
be  intolerably  cumbersome.  All  civilized  nations  adopted  therefore  verj- 
early  the  use  of  money;  for  we  find  Abraham  giving  "  four  hundred  shekels 
of  silver,  current  money  with  the  merchant,"  for  the  field  of  Machpelah:(j) 
though  the  practice  of  exchange  still  subsists  among  several  of  the 
*447]  savage  nations.  But  with  regard  to  the  law  of  *sales  and  exchanges, 
there  is  no  diflference.  (42)  I  shall  therefore  treat  of  them  both 
under  the  denomination  of  sales  only;(43)  and  shall  consider  their  force  and 
^ect,  in  the  first  place  where  the  vendor  kaih  in  himself,  and  secondly  where 
he  hath  not,  the  property  of  the  thing  sold.  (44) 

Where  the  vendor  hath  in  himself  the  property  of  the  goods  sold,  he  hath 
the  liberty  of  disposing  of  them  to  whomsoever  he  pleases,  at  any  time,  and 
in  any  manner;  unless  judgment  has  been  obtained  against  him  for  a  debt  or 
damages,  and  the  writ  of  execution  is  actually  delivered  to  the  sheriflF.  For 
then,  by  the  statute  of  frauds,(/)  the  sale  shall  be  looked  upon  as  fraudulent, 
and  the  property  of  the  goods  diall  be  bound  to  answer  the  debt,  from  the 
time  of  delivering  the  writ.  Formerly  it  was  bound  from  the  teste,  or  issuing 
of  the  writ.(tt)  and  any  subsequent  sale  was  fraudulent;  but  the  law  was 
thus  altered  in  favor  oi purchasers,  though  it  still  remains  the  same  between 
the  parties;  and  therefore  if  a  defendant  dies  after  the  awarding  and  before 
the  delivery  of  the  writ,  his  goods  are  bound  by  it  in  the  hands  of  his  execu- 
tors. (!■)  (45) 

If  a  maa  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
cany  them  away  before  he  hath  paid  for  them;  for  it  is  no  sale  without  pay- 
ment, unless  the  contrary  be  expressly  agreed.  And  therefore  if  the  vendor 
says  the  price  of  a  beast  is  four  pounds,  and  the  vendee  says  he  will  give 
four  pounds,  the  bargain  is  stmck;(46)  and  they  neither uf  them  are  at  liberty 
to  be  off,  provided  immediate  possession  be  tendered  by  the  other  side.  But 
if  neither  the  money  be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor 
any  subsequent  agreement  be  entered  into,  it  is  no  contract,  and  the  owner 
may  dispose  of  the  goods  as  he  pleases.(!c)(47)     But  if  any  part  of  the 

<•)  G<n.  zxlll.  18.  (V)  Comb.  38.    llHod.t.    TMod-Se. 

(0  »  Cur.  It.  c.  S.  tw)Hob.U.    Nof'a  Hue  c  «. 

iu)gKep.m.    1  Hod.  IBS. 


the  thing  sold  in  consideration  of  the  transfer,  that  the  transactioti  is  conducted  on  s 
tnooey  wisis  and  brought  to  such  calculation  whether  payment  be  made  in  money  or  not 
before  the  sale  is  complete.  Schouler's  Personal  Property.  3  ed.  {{  20>,  an.  And  wheic 
the  plaintiffs  declared  on  a  special  agreement  to  exchange  a  brig  for  a  ship.  Bverring  that 
the  defendants  promised  to  pay  the  plaintiffs  ^500  to  boot;  it  was  held  that  the  contract 
might  be  considered  as  partly  an  exchange  and  partly  a  sale,  and  everything  relating  to 
the  exchange  having  b^n  executed,  the  declaration  generally  for  a  safe  as  to  the  readne 
wasproper.     Porter  v.  Talcott,  i  Cowan  (N.  Y.)  359-378  (1873), 

(43)  Chitty  on  Contracts,  (13  ed.)  430(1890).  Rattary  ».  Cook,  50  Ala.  355  (1873^.  Ex 
cept  in  the  form  of  pleading  where  suit  is  brought  for  a  breach.  Sch.  Fera.  I^t>p.  (3  ed.) 
laoi(i884). 

(43)  The  prevailing  disposition  at  this  day  seems  to  be  to  regard  barter  or  exchange  ai. 
in  analagous,  rather  than  identical,  topic  with  sale.    Sch.  Pers.  Prop.  (2  ed.)  {  301  ( 18S4). 

(44)  a  Sch.  Pers.  Prop.  1  ed.  loi. 

(45)  If  two  writs  are  delivered  to  the  sheriff  on  the  same  day,  be  is  bound  to  executi 
thefirst  which  he  receives;  but  if  he  leviesand  sells  under  the  second,  the  sale  to  a  ven 
dee,  without  notice  of  the  first,  is  irrevocable,  and  the  sheriff  makes  himself  answerabh 
toboth  parties,     i  Salk.  310.     i  T.  R.  739— Christian. 

(46)  1  Addison  on  Contracte  (8  ed.)  34  (1888).  Cunningham  v.  Ashbrook,  ao  Mo.  55^ 
(185s). 

(47)  The  authorities  cited  do  not  support  this  sentence.  It  is  true  that  there  w  do 
right  m  the  vendee  to  recover  possession  of  the  goods  without  payment  or  tender  of  thr 
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price  is  p^d  down,  if  it  be  but  a  penny,  or  any  portion  of  the  guods  delivered 
by  way  of  earnest,  (48)  (which  the  civil  law  calls  arrka,  and  interprets 
to  be  "  emptwnis  venditumis  *conlracla  argumenium,"'){x){^^')  the     [*448 
pnqierty  of  the  goods  is  absolutely  bound  by  it;  and  the  vendee  may 
recover  the   goods   by   action    as  well  as  the  vendor  may   the  price  of 
tliem.(j')(5o)     And  such  regard  does  the  law  pay  to  earnest  as  an  evidence 

(i)  Hut.  3,  ML  at  (V)  Noy,  Ibid. 

price;  bnt  that  is  aoother  thing  from  saying  there  is  oo  contract.  Nor  is  what  follows 
trae, — that,  independently  of  the  statute  of  frauds,  part  payment  or  earnest  is  necessary 
in  such  a  case  to  bind  the  bai^in.  The  statute  39  Car.  11.  ch.  3,  a.  17  (the  provisions  of 
which  prevail  in  most  of  tbe  United  States)  declares  that  no  contract  for  the  sale  of 
goods  for  the  price  of  lot,  or  upwards  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bai^in  or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  bv  the  parties  to  be  charged,  or  their  agents  thereunto  law- 
fitlly  authorized.  It  is  true  that,  if  nothing  of  this  kind  takes  place,  it  is  no  contract, 
and  tbe  owner  may  dispose  of  his  goods  as  be  pleases.  Butatconimon  law,  when  the 
terms  of  sale  are  ^reed  on  and  3ie  bargain  is  struck,  and  everything  that  the  seller 
has  to  do  with  the  goods  is  complete,  the  contract  of  sale  becomes  absolute  aa  between 
the  parties  without  actual  payment  or  delivery,  and  the  property  and  the  risk  of  acci- 
dent to  the  goods  vest  in  the  buyer.  3  Kent's  Com.  49a,  The  sale  is  complete  when 
the  terms  are  either  certainly  fixed  or  a  rule  adopted  from  which  they  can  be  ascertained 
by  measurement  or  calculation,  and  when  tbe  autiject-matter  of  the  sale  is  definitively 
and  certainly  ascertained  and  distingnisbed.  A  sale  is  defined  to  be  a  transmutation  o( 
property  from  one  man  to  another  in  consideration  of  some  price  or  recompense  in 
value.  When  the  name  of  the  vendee  is  written,  by  his  direction  or  by  the  direction  of 
his  agent,  on  the  articles  sold,  or  the  goods  are  made  np  to  be  delivered,  or  are  otherwise 
separated  from  a  larger  quantity  of  goods  of  which  they  formed  a  part,  with  a  view  to 
deliver,  or  when  the  vendee,  by  tbe  consent  of  tbe  vendor,  deals  with  the  property 
as  his  own,  it  has  been  construed  to  be  evidence  of  a  delivery  so  as  to  enable  the  vendor 
to  maintain  an  action  for  the  piice,  as  of  goods  actually  sold  and  delivered.  A  man, 
buying  a  hat,  selects  the  article  which  suits  hiw.  It  is  put  aside;  bat,  for  some  reason, 
it  la  inconvenient  for  him  to  take  it  with  him.  He  is  to  send  forit,  or  the  vendor  is  to 
send  it  to  his  lodgings.  From  that  moment  there  is  a  change  of  property;  the  bargain 
i»  complete,  and  the  vendee  becomes  the  owner,  Rogers,  J.,  in  I^ker  v.  Donaldson,  3 
Watts  &Serg.  9.  Smyth  v  Craig,  3  Watts  &  Seiv.  14.  Scott  v.  Wells,  6  ibid.  357.— 
Sharswood.  See  also  Phillips  v.  Hunnewell,  4  Greenleaf  (Me.)  379  (1826).  Lewis  v. 
McCabe,  49  Conn.  149  (i88i).     Bm  ce  r.  Smith,  44  Ind.  7   (1873),     Chun   *.  Howard,  3 


Blackf.  (Ind.)  165   (iSia).     Hagard  v.  Hamlin,  5  WatU  Fa.  303  (1837).     Williams  o 
"ets.  Prop.  (4  ed. )  38  (1872). 

(48)  The  statuteof  frauds  distingtrishes  between  givinga thing  in  "earttest,"  and  giving 


n  part  payment;  the  meaning  of  earnest  being  any  money  or  other  article  of  value, 
however  small  in  worth,  which  the  buyer  passes  to  the  seller,  by  whom  it  is  accepted  in 
token  of  good  faith.  But  it  must  be  retained  by  the  latter,  or  it  u  not  "  earnest."  It 
has  fallen  into  very  general  disuse  in  modem  timesand  therefore  instead  of  earnest,  where 
ttiere  is  neither  a  writing  nor  a  delivery  of  the  goods,  the  buyer  commonly  resorts  to  part 
payment  Bishop  on  Contracts,  J  555  (1878).  See  also  Brown  on  StaL  of  Frauds  (4  ed.) 
4aa  (1880). 

(4^)  ["A  token  of  acontract  for  purchase  and  sale."]  Some  formal  act,  by  which  con 
elusive  assent  is  manifested  to  tbe  terms  of  a  bargain,  naa  been  common  to  all  countries 
and  in  all  ages.  The  Jew  plucked  off  one  shoe,  and  gave  it  to  bis  neighbor.  Tbe  people 
of  tbe  northern  nations  shook  hands.  The  Indian  smokes  a  pipe.  Story  on  Sales  (4ed.) 
=73  {1871), 

(50)  Howe  V.  Hayward.  108  Mass.  55  (1871).  Wcir  v.  Hudnut,  115  Ind.  518  (1888). 
Archer  r.  Zeh,  5  Hill  (N.  Y.)305  (1843).  Chitty  on  Contracts  (laed.)  466  (1890).  The 
propertv  does  not  seem  to  be  absotuUly  bound  by  the  earnest;  for  lord  Holt  has  laid  down 
the  following  rules,  viz.,  "  That,  notwithstanding  the  earnest,  the  money  must  be  paid 
upon  fetching  away  the  goods,  because  no  other  time  for  payment  is  appdnted;  that 
earnest  only  binds  Uie  bargain  and  gives  tbe  party  a  right  to  demand;  but  Uien  a  demand 
without  the  payment  of  the  money  is  void;  uiat,  after  earnest  given,  the  vendor  cannot 
•ell  the  goods  to  another  without  a  default  in  the  vendee;  and,  therefore,  if  the  vendee 
does  not  come  and  pay  and  take  tbe  goods,  the  vendor  ought  to  go  and  request  bim ;  and 
then,  if  he  does  not  come  and  pay  and  take  away  the  goods  in  a  convenient  time,  tbe 
agreement  is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person."    i  Salk. 


See  3  Camp,  426.— Christian. 
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of  a  contract,  tliat,  by  the  same  statute,  29  Car.  II.  c.  3,  do  contract  for  the 
sale  of  goods,  to  the  value  of  loi.  or  more,  shall  be  valid,  unless  the  buyer 
actually  receives  part  of  the  goods  sold  by  way  of  earnest  on  his  part;  unless 
he  gives  part  of  the  price  to  the  vendor  by  way  of  earnest  to  bind  the  bar- 
gain, or  in  part  of  payment;  or  unless  some  note  in  writing  be  made  and 
signed  by  the  party,  or  his  agent,  who  is  to  be  charged  with  the  contract. 
And  with  regard  to  goods  under  the  value  of  loi.  no  contract  or  agreement 
for  the  sale  of  them  ^all  be  valid,  unless  the  goods  are  to  be  delivered  within 
one  year,  or  unless  the  contract  be  made  in  writing,  and  signed  by  the 
party,  or  his  agent,  who  is  to  be  charged  therewith.(5i)  Anciently,  among 
all  the  northern  nations,  shaking  of  hands  was  held  necessary  to  bind  the 
bai^in;  a  custom  which  we  still  retain  in  many  verbal  contracts. (53)  A 
sale  thus  made  was  called  hand-saie,  "  venditio  per  mutuam  manuum  com- 
pkxionem;" ( z){$^)  till  in  process  of  time  the  same  word  was  used  to  signify 
the  price  or  earnest,  which  was  given  immediately  after  the  shaking  of  h^ds, 
or  instead  thereof.(54) 

As  soon  as  the  l^rgain  is  struck,  the  property  of  the  goods  is  transferred 
to  the  vendee,  and  that  of  the  price  to  the  vendor;(S5)  but  the  vendee  cannot 
take  the  goods  until  he  tenders  the  price  agreed  on,Ca)(56)     But  if  he 

<D  SUenihoDkdc^re  OoO.  1.  2,  c  fi.  (a)  Bob.  U. 

(si)  And  this  enactment  is,  by  lord  Tenterden's  act,  (^Geo.  IV.  c.  14,)  extended  to  all 
contracta  for  the  sale  of  gooda  of  the  value  of  lol.  Bterling  or  apwards,  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  aonie  future  time,  or  may  not.  at  the  time 
of  the  contract,  be  actually  made,  or  provided,  or  readv  for  delivery,  or  some  act  may  te 
requisite  for  the  making  or  completing  thereof  or  rendering  the  same  fit  for  delirery. — 
Kbkx. 

(51)  But  these  manual  acts  soon  ceased  to  exist  aa  the  formal  contract  of  the  English 
temporal  law.     Pollock  &  Mattland,  Hist,  of  Eng.  Law,  vol  3,  3oi  (1895}. 

(53)  C"A  sale  by  the  mutual  joining  of  hands."] 

(54)  I  Story  on  Contracts  (s  ed.)  444. 

(55)  In  an  action  for  goods  sold  and  delivered,  where  it  ajipeared  that  a  price  was 
o^red  by  the  defendant  for  the  article,  and  accepted  by  the  plaintiff,  and  the  defendant 
then  said  be  "  would  come  in  a  short  time  and  take  it,  and  pay  for  it,"  and  it  was  marked 
as  sold  to  him  in  his  presence,  and  set  aside  in  the  plaintiff's  shop  and  reserved  for  his 
use,  and  thus  remained  until  the  commencement  ofthe  suit,  it  was  held  that  the  sale  was 
complete  and  the  action  could  be  maintained  Merrill  f.  Parker,  24  Me.  (11  Shipley)  89 
(1844).  But  in  an  action  on  a  contract  reading  "Bought  of  A.  icoo  flom:  bsiTels,"  the 
vendor  agreeing  to  deliver  them  at  any  time  prior  to  a  certain  period,  the  1000  barrels 
being  a  part  of  a  larger  number,  and  the  price  agreed  on  having  been  paid;  it  was  held 
that  the  contract  gave  no  present  title  or  propernr  to  the  vendee,  until  Uie  particular 
barrels  had  been  ascertained  and  identified  and  delivered  to  the  purchaser.  Field  v. 
Moore,  I  N.  Y.  (Lalor's  Supplement  to  HiU  &  Denio'a  Reports)  418-410  (1844).  See 
further,  Story  on  Sales,  (4ed. )  g  300  (18711. 

I56I  And  tn  an  action  by  the  vendee  to  recover  the  goods,  tender  must  be  averred. 
Chun  *.  Howard,  3  Ind.  (Blackf.)  163-165  (183a).  Story  ou  Sales.  {4  ed.)  {  403(1871). 
When,  however,  the  sale  is  complete  and  the  title  vested  in  the  buyer,  it  is  still  in  Ibe 
power  of  the  seller  to  reclaim  tbe  possession  of  the  goods  in  case  of  the  insolvency  of 
the  purchaser,  provided  they  have  not  come  to  his  actual  possession.  This  is  called  the 
venaor's  right  oi  stoppage  in  transitu.  Itdoesnotproceed  upon  the  ground  of  rescinding 
the  contract  It  assumes  its  existence  and  continuance;  ana.  as  a  consequence,  the  ven- 
dee or  his  assignees  may  recover  the  goods  on  payment  or  tender  of  the  price,  notwith- 
standing they  hsve  been  stopped,  and  the  vendor  may  sue  for  and  recover  the  price, 
notwithstanding  the  stoppage,  provided  he  be  read^  to  deliver  the  goods  upon  payment 
If  he  has  been  paid  in  part,  he  may  exercise  the  ngbt  for  the  balance.  There  must  be 
actual  payment  of  the  whole  price  before  the  right  to  stop  in  transitu,  in  case  of  failure 
of  the  vendee,  ceases.  Though  a  bill  or  note  has  been  taken  and  endorsed  away  for  the 
price,  even  that  will  not  deatroji  the  right.  This  right  is  so  strongly  maintained  that 
while  the  goods  are  on  the  transit  and  the  insolvency  of  the  vendee  occurs,  the  vendor 
rday  seize  and  lake  them  by  an^  means  not  criminal.  It  is  not  necessary,  however,  that 
he  should  obtain  actual  possession  before  they  come  to  the  hands  of  the  vendee;  nor  is 
there  any  specific  form  requi»te  in  which  to  exercise  the  right  A  demand  of  tbe  goods 
of  the  earner,  or  notice  to  him  to  stop  the  goods,  or  an  assertion  of  the  vendor's  ri^  by 
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tenders  the  mon^  to  the  vendor,  and  he  refuses  it,  the  vendee  may  seize  the 

goods,  or  have  an  action  against  the  vendor  for  detaining  them. (57)     And 

by  a  regular  sale,  without  delivery,  the  property  is  so  absolutely  vested  in 

the  vendee,  that  if  A,  sells  a  horse  to  B.  for  10/.,  and  B,  pays  him  earnest, 

or  signs  a  note  in  writing  of  the  bargain,  and  afterwards,  before  the  delivery 

of  the  horse,  or  money  paid,  the  horse  dies  in  the  vendor's  custody, 

still  he   is  entitled   to  the  money,  because  by  the  *contract  the     [*449 

property  was  in  the  vendee.(*)(58)     Thus  may  property  in  goods 

be  transferred  by  sale  where  the  vendor  ha/&  such  property  in  hiniself.(59) 

But  property  may  also  in  some  cases  be  transferred  by  sale,  though  the 
vendor  haii  none  at  all  in  the  goods;(6o)  for  it  is  expedient  that  the  buyer, 
by  taking  proper  precautions,  may  at  all  events  be  secure  of  his  purchase; 
otherwise  all  commerce  between  man  and  man  must  soon  be  at  an  end.  And 
therefore  the  general  rule  of  law  is,(fr)  that  all  sales  and  contracts  of  any 
thing  vendible,  in  fairs  or  markets  overt,  (that  is,  open,)  shall  not  only  be 
good  between  the  parties,  but  also  be  binding  on  all  those  that  have  any 
nght  or  property  therein.(6i)    And  for  this  purpose,  the  Mirror  informs 

(U  Noy,  c  a  (e)  3  Iiut.  712. 

4n  entrj  of  the  goods  at  the  ciutom-hoiue,  or  ■  claim  made  to  the  posacMor  whoever  he 
mar  happen  to  M,  is  equivalent  to  an  actual  stoppage  of  the  goods,  and  vesta  the  vendor 
with  the  right  to  recover  poesession .  Hodgson  v.  Loy,  7  T.  R.  445.  Eymer  v.  Sawer- 
cropp,  1  Camp.  109.  Feise  v.  Wray,  3  East,  93,  Newhall  v.  Vatgas,  13  Maine,  93.  a 
Kent's  Com.  54i.-~SHAItSwooD. 

(57)  2  Story  on  Contracts  333.  Wade  f .  TAofbtelal.,  ai  III.  113(1859).  Cole  &  Thur- 
man  I-.  White,  i6  Wend.  {N.  Y.}5a4  {1841). 

(58)  a  Comyn  on  Contracts,  ajo.  Baker  on  Sales,  307,  398.  Long  on  Sales,  26g. 
Unsing  v.  Strafford,  2  Jr>hn3.  (N.  Y.)  iG  (1806).  Parrar  v.  Gilltard's  Admr's,  i  Walk. 
(Miss.)  375  (i8a7).  Scott  v.  King,  a  Ind.  303-308  (1859).  Barrow  v.  Window,  71  Dl. 
a  18  (1874). 

(59I  By  the  custom  of  merchants,  which  ia  part  of  the  lex  mercaioria,  a  bill  of  ladini; 
is  transferable  by  endorsement,  and  by  this  endorsement  the  ri|;ht  of  property  in  thi: 
goods  passes  to  the  endorsee.  The  consignor  of  the  goods  has  a  neht  to  stop  the  goodj 
in  transitu  npon  the  insolvency  or  bankruptcy  of  the  consignee;  but  he  cannot  do  so 
a^nst  an  assignee  for  value  of  the  bill  of  lading,  who  had  no  notice  of  the  insolvency. 
Lickbarrow  v.  Mason,  3  T.  R.  683.  This  doctrine  is  at  variance  with  the  general  prin- 
ciple of  our  law,  which  does  not  permit  any  one  to  transfer  a  greater  right  than  he  has 

And  here  I  may  add  that,  hj  the  atatnte  18  &  19  Vict  c.  1 1 1 ,  s.  3,  it  is  enacted  tliat 
every  consignee  named  in  a  biU  of  lading,  and  every  endorsee  of  a  bilfof  lading,  to  whom 
the  property  therein  mentioned  shall  pass  upon  or  by  reason  of  such  consignment  or 
endorsement,  shall  have  transferred  to  and  vested  in  him  nil  lights  of  suit,  and  be  But>- 
iect  to  the  same  liabilities  in  respect  of  such  goods  as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  witb  himself. — Kkrr- 

(60)  Williams  on  Per.  Prop.  (4  ed,  18731  p.  395  "p.  396- 

(61)  Markets  overt  are  unknown  in  this  country,  and  consequently  the  exception 
fonnded  thereon  in  the  common  law  is  unknown  in  oar  law.  Cobbey  on  Replevin,  j  430, 
and  cases  there  cited.  See  also  King  v.  Richards,  6  Whart.  (Pa.)  413  (1841).  Hossack 
V.  Weaver,  i  Veates  (Pa.)  479-791.  Binn's  Justice  (Brightly,  10  ed.)  78  (1895).  Turner 
V.  Davis,  78  Pa.  15.  Crist  v.  Kleber  et  at.,  79  Pa  390.  Dame  v.  Baldwin,  8  Mass.  518 
(i8ia).  Hoffinsn  v.  Carow,  33  Wend.  (N.  Y.)  285,  note.  Block  v.  Jones.  64  N.  C.  318 
(1870).  Dawson  v.  Susong,  i  Heiskell  (Tenn.)  343  (1870).  Ventriea  v.  Smith.  10  Peten, 
U.  S.  Sup.  Ct  Rep.  r6i  (1836).  a  Kent's  Com.  323  and  334.  Mitchell  v.  Hawley,  16 
Wall.  U.  S.  Rep.  550  (1873).    Kitchell  v.  Vanador.  i  Blackf.  (Ind,  1  351-7  (i&M).    New- 


kirk  V.  Dalton  et  at ,  17  111.  (Pick.)  413-415  (1856!.  Kitchem  v.  Brennan,  53  Miss.  596 
( 1876).  But  the  American  rule  being  to  disregard  the  whole  system  of  markets  overt, 
we  are  thrown  back  upon  the  general  doctrine  of  the  civilians  of  Europe,  that  r 


n  transfer  a  greater  title  than  he  himself  has.  We  shield  the  true  owner  from  loss, 
and  consequently  the  6ona  fide  purchaser,  like  the  dishonest  receiver  and  the  thief,  must 
surrender  the  chattel  to  the  owner  whose  right  to  lay  bold  of  that  which  was  taken 
without  his  consent,  wherever  he  can  find  it.  is  thus  put  upon  the  very  strongest  founda- 
tions. aSch.  Pers.  Prop.  (8ed.)i  30(1884).  Mitchell  *.  Hawley,  16  Wall  (U.  S.)  544- 
5jo  (1S73).     Even  an  auctioneer  who  sells  stolen  goods  is  liable  to  the  owner  i^  a^ 
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iis,(i/)  were  tolls  establisbed  in  markets,  viz.,  to  testify  the  making  of  con- 
tracts; for  every  private  contract  was  discountenanced  by  law:  insomuch  that 
our  Saxon  ancestors  prohibited  the  sale  of  any  thing  above  the  value  of 
twenty  pence,  unless  iu  open  market,  aud  directed  every  bargain  and  sale 
to  be  contracted  in  the  presence  of  credible  witnesses,  (f)(62)  Market  overt 
in  the  country  is  only  held  on  the  special  days  provided  for  particular  towns 
by  charter  or  prescription;  but  in  London  every  day,  except  Sunday,  is 
market-day.  (/)  The  market-place,  or  spot  of  ground  set  ajart  ly  custom 
for  the  sale  of  particular  goods,  is  also  in  the  country  the  only  market 
overt;(^)  but  in  London  every  shop  in  which  goods  are  exposed  publicly 
to  sale,  is  market  overt,  ft^  such  things  only  as  the  owner  professes  to  trade 
in.(A)(63)  But  if  my  goods  are  stolen  from  me,  and  sold,  out  of  market 
ovtit,  my  property  is  not  altered,  and  I  may  take  them  wherever  I  find 
them.  (64)  And  it  is  expressly  provided  by  statute  i  Jac.  I.  c.  21,  that  the 
sale  of  any  goods  wrongfully  taken,  to  any  pawnbroker  in  London,  or 
within  two  miles  thereof,  shall  not  alter  the  property;  for  this,  being  usually 
a  clandestine  trade,  is  therefore  made  an  exception  to  the  general  rule.     And 

even  in  market  overt,  if  the  goods  be  the  property  of  the  king,  such 
*45o]     sale  (though  regular  in  all  other  respects)  *will  in  no  case  bind 

him;  though  it  binds  infants,  feme-coverts,  idiots,  and  lunatics,  and 
men  beyond  sea  or  in  prison:  or  if  the  goods  be  stolen  from  a  common  person, 
and  then  taken  by  the  king's  officer  from  the  felon,  and  sold  in  open  market; 
still,  if  the  owner  has  us(3  due  diligence  in  prosecuting  the  thief  to  convic- 
tion, he  loses  not  his  property  in  the  goods.  (t)(65)  So  likewise,  if  the  buyer 
knoweth  the  property  not  to  be  in  the  seller;  or  there  be  any  other  fraud  in 
the  transaction;(66)  if  he  knoweth  the  seller  to  be  an  infant,  or  feme-covert 
not  usually  trading  for  herself ;  if  the  sale  be  not  originally  and  wholly  made 
in  the  fair  or  market,  or  not  at  the  usual  hours;  the  owner's  property  is  not 
bound  thereby .O)  If  a  man  buys  his  own  goods  in  a  fair  or  market,  the 
contract  of  sale  shall  not  biod  him  so  that  he  shall  render  the  price:  unless 

U)  LL.  '&liel.  10, 12.    LL.  Ridg.  Wllk.  190. 

\e)  Oodk  131. 


action  of  trover,  notwithstanding  the  eooda  are  sold  and  the  proceeds  paid  over  to  the 
thief  without  notice  of  the  felony.  Edwards  on  Bailments,  3  ed.  {  70  {tSn).  See  alM 
Newmark's  Law  of  Sales,  J  178.  a  Kent's  Comm.  (II  ed.)  333-4  (1S67).  Tiedeman  on 
Sales,  i  311  (1891).  Story  on  Sales,  134  (1847)-  Henderson  v.  Gibson,  13  Sc»L  Fat 
Dec.  567-8  (1806].     Chase  v.  Sanbom  */a/.,  5  Fed.  Cas.  513. 

(61)  Bdwards  on  Bailments,  (3ed.)  S  70  (1893). 

(6()  But  the  shops  at  the  west  end  of  the  town  do  not  appear  to  powess  this  privilege. 
Williauia  on  Pers,  Prop.  (4  ed.  187a}  p.  396,  *p.  J96.  Where  jewels  were  sold  to  a 
jeweler  in  the  city  of  London  in  a  show-room  over  his  shop,  to  which  persons  bad  access 
only  upon  special  invitation,  it  was  held  that  the  sale  was  not  a  sale  in  market  overt,  and 
it  seems  that  the  custom  of  market  overt  in  the  city  of  London  does  not  apply  where  the 
shopkeeper  is  the  purchaser,  not  the  seller  of  the  article.  Hargreave  v.  Spink,  i  L.  R. 
Q.  B.  Div.  35  (1891).  See  also  Smith's  Mercantile  Law,  (10  ed.)  598  (1890),  Edgerly  p. 
Bush,  [6  Hun.  (N.  Y,)  84  (1878). 

(64)  3  Sch.  Pers.  Prop.  (2  ed.)  18.     3  Kent's  Comm.  334. 

(65)  To  encourage  the  prosecution  of  ofienders,  it  is  enacted,  by  the  57tb  section  of 
the  statute  of  7  &  8  Geo.  IV.  c.  39,  that  the  owner  of  stolen  property,  proaecvting  the 
thief  or  receiver  to  conviction,  shall  have  restitution  of  his  property,  with  an  exception 
Hs  to  securities  or  negotiable  instruments  which  have  been  translerred  bona  fide,  for*  jnst 
and  valuable  consideration,  without  any  notice  or  without  any  reasonable  cuuse  to  sus- 
pect that  the  same  had  by  any  felonv  or  misdemeanor  been  stolen,  taken,  obtained,  or 
converted. — Chittv.  The  rule  stated  in  the  text  does  not  obtain  in  this  conntry,  and 
trover  will  lie  for  the  recovery  of  stolen  property  without  a  prosecutio;  ' 
the  thief     Newkirk  v.  Dalton  f^o/.,  17  III.  (Pick.)  413-415  (^1856). 

(66)  McUughlin  v.  Waite,  5  Wend.  (N.  Y.)  407  (1830). 
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the  property  had  been  previously  altered  by  a  former  sale,  (A)  And  notwith- 
standing any  number  of  intervening  sales,  if  the  original  vendor,  who  sold 
without  having  the  property,  comes  again  into  possession  of  the  goods,  the 
original  owner  may  take  them,  when  found  in  his  hands  who  was  guilty  of 
the  first  breach  of  iustice:(/X67)  By  which  wise  regulations  the  common 
law  has  secured  the  right  of  the  proprietor  in  personal  chattels  from  being 
divested,  so  far  as  was  consistent  with  that  other  necessary  policy,  that 
purchasers,  bona  fide,  in  a  fair,  open,  and  regular  manner,  shall  not  be  after- 
wards put  to  difficulties  by  reason  of  the  previous  knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels  in  which  the  property  is  not 
easily  altered  by  sale  without  the  express  consent  of  the  owner;  and  those 
are  horses.(m)  For  a  purchaser  gains  no  property  in  a  horse  that  has  been 
stolen,  unless  it  be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tion of  the  statutes  2  P.  &  M.  c.  7,  and  31  Eliz.  c.  12.(68)  By  which  it  is 
enacted,  that  the  horse  shall  be  openly  exposed,  in  the  time  of  such  fair  or 
market,  for  one  whole  hour  together,  between  ten  in  the  morning  and  sun- 
set, in  the  public  place  used  for  such  sales,  and  not  in  any  private  yard  or 
stable;  and  afterwards  brought  by  both  the  vendor  and  vendee  to  the 
book-keeper  of  such  fair  or  market,  that  toU  be  paid,  if  any  *be  due,  [*45i 
and,  if  not,  one  penny  to  the  book-keeper,  who  shall  enter  down  the 
price,  color,  and  marks  of  the  horse,  with  the  names,  additions,  and  abode 
of  the  vendee  and  vendor;  the  latter  being  properly  attested.  Nor  shall  such 
sale  take  away  the  property  of  the  owner,  if  within  six  mouths  after  the  horse 
is  stolen  he  puts  in  his  claim  before  some  magistrate  where  the  horse  shall  be 
found;  and  within  forty  days  more  proves  such  his  property  by  the  oath  of 
two  witnesses,  and  tenders  to  the  person  in  possession  such  price  as  he  bona 
fide  paid  for  him  in  market  overt.  (6g)  But  in  case  any  one  of  the  points 
before  mentioned  be  not  observed,  such  sale  is  utterly  void;  and  the  owner 
shall  not  lose  his  property,  but  at  any  distance  of  time  may  seize  or  bring  an 
action  for  his  horse,  wherever  he  happens  to  find  him. (70) 

By  the  civil  law(n)  an  implied  warranty  was  annexed  to  every  sale,  in 
respect  to  the  title  of  the  vendor;  and  so  too,  in  our  law,  a  purchaser  of  goods 
and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his 
own  and  the  title  proves  deficient,  without  any  express  warranty  for  that 
purpose.(c)(7i)    But  with  regard  to  the  goodness  of  the  wares  so  purchased, 

(*)  Perk,  i  98.  (»)  ^.  31, 1. 1, 

(I)  21iu(.713.  MCro.jM.lT4.    1  RolL  Abr.  90. 

tm  -i  luM.  ns. 

(6?)  Long  on  Sales,  172,    Smith's  Mercantile  Law,  (loed.)  S99  (1890). 

(68)  Williamson  Fers.  Prop.  (4  ed.)  397.  Hoosack  !>.  Weaver,  I  Yeates  (Pa.)  478-^ 
('791)- 

(69)  1  Waterman's  Crim.  Proc  707.     Edgerly  ».  Bush,  23  N.  Y.  (16  Hun.)  84  (1878). 

(70)  Long  on  Sales,  174. 

{71)  Furman  v.  Elmore.  3  Nott  &  McCord's  (S.  C.)  Rep.  196  (1819).  Garretsee  r. 
Van  Ness,  i  N.  J.  Pennington.  26(1806).  Fanlks  v.  Kamp,  3  Fed.  Rep.  900  (Bovle, 
1880).  Humphreys  v.  Comline,  8  Ind.  519  (Blackford,  :847).  Gatey,  McCnne  et  al.  v. 
Rountree  Sawyer  rf/ a/..  2  Wis.  37  (Chauriler.  1850);  a  Piuney  (Wis.)  386  (1850).  a  Addi- 
son on  Contracts  (8ed.)  p.  971.  a  Schouler's  Pera.  Prop.  (2ed.)  p.  372.  Dresser  f.  Ains- 
worth.  9  Barbour  (N.  Y.)  Rep.  625  (1850).  Bogart  *.  Chrystie.  4  Zabrislie's  (N.  J.)  Rep. 
60  (1P53).  Gould  V.  Bourgeois,  51  N.  J.  L.  (22  Vroom)  Bep.  376  ( 1889).  Misner  et  al.  v. 
Granger,  4  Oilman's  HI.  Rep.  73  (1847).  Ritchie  v.  Summers  efal.,  3  Yeates  (Pa.)  534 
(1802).     Harg  on  Contracts,  458  {1887). 

On  the  duty  of  vendor  and  purchaser  of  a  specific  chattel  where  vendor  sells  goods  as 
his  own.  3  Schoul.  on  Pers.  Prop.  ( 2  ed. )  372.  Brown  v.  Cockburn,  37  Upp.  Can.  Q.  B. 
592,  602.  I  Whart.  Law  of  Contracts,  341  (1882).  Story  on  Sales  (4  ed. )  435.  Story  on 
Sales  (4  ed.)  167. 

As  to  warranty  by  vendor.  Hntuphrpys  v.  Comline,  8  Black f.  (Ind.)  516,  519  ('847)- 
Nixon  V.  Lindsay,  2  Jones  Eq.  (N.  C.)  230,  334  (1855).    Page  v,  Parker,  40  N.  H.  47,  70 
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the  vendor  is  not  bound  to  answer:  unless  he  expressly  warrants  them  to  be 
sound  and  good.(/){7J)  or  unless  he  knew  them  to  be  otherwise,  and  hath 
used  any  art  to  disguise  tlieni,(;)  or  unless  they  turn  out  to  be  different  from 
what  he  represented  them  to  the  buyer.  (73) 

Cp)  F.  N.  B.  91,  («)  !  KoU.  Bep.  S. 


( 1S60).  Misner  el  al.  v.  Graager,  4  Gilm.  (111.)  69,  73  (1847).  Purchuer  takes  M  his 
risk  unleaa  he  exocU  a  special  warranty. 

As  to  warrantj  to  tiUe.  Paulks  el  ai.  v.  Kamp  el  al..  3  Fed.  Rep.  89S,  900  ( iSSo). 
Furman  v.  Elmore,  i  Nott  &  McC.  (S.  C.)  1S9.  196(1813).  Ritchie  v.  SvaDmtnetaL, 
3  Yeates  Pa  )  531,  534  (1803).  Burt  y.  Dewey,  40  N.  Y.  283.  185  (1869).  Getty  rf  al.  v. 
Rotmtree  1  Pinn.  (Wis.)  379,  3S6  (1850).  Morley  v.  Attenborough,  3  Excll.  500,  510 
(1849),  Maxim  caveal  emptor  applies.  Wright  v.  Hart,  18  Wend.  (N.  Y.)  449,  45; 
('8371. 

As  to  implied  warranty  as  to  title  by  vendor.  Defreeze  v.  Tmrnper,  i  Johna,  (N.  V.) 
374,  175  ( 1806),     Dresser  v  Ainswonb,  9  Barb.  (N.  Y. )  619,  635  (1850). 

As  to  sale  of  horses  in  market  overt.  Edgcrly  v.  Bush,  16  Hun,  ( N.  V. )  80,  84  { 1878). 
3  Add.  on  Cont.  (Abbott's  notes)  '•jTi,  Bogert  v.  Christie,  24  N.  J.  L.  57,  60  (1853), 
Gould  V.  Bouigeoia.  51  N.J.  L.  361,  376  (18S9). 

Ai"  to  warranty  by  vendor  of  goodness  of  wares  sold.  Paul  v.  Hadley,  a3  Barb.  (N.  Y.) 
sa'.  525  (1857),  Waring  c.  Mason,  18  Weod.  (N.  Y.)  435, 439(1837).  Hargores  f.  Stone, 
iSeld.  (N.Y.)73,  83(1851). 

(73)  Waring  v.  Meson,  18  Wendell  (N.  Y.)  Rep.  433  (1837).  Paul  v.  Hadley,  33  Bar- 
bowr's,  535  (1857).  Burt  f.  Dewey,  40  N.  Y,  {i  Handi  385  (1869).  Waring  !•.  Mason,  18 
Wendell's  (N.  Y.)  Rep.  439  (1837).  Wright  v.  Hart,  18  Wctidell's  (N.  Y.)  Rep.  455 
(1837).  Defreeze  v.  Tmmper,  1  Johnson's  [N.  Y.)  Rep.  274  (t8o6i,  Hargores  v.  Stone, 
I  Seidell's  (N.  Y.)  Rep.  8i  (185O.  Nixon  v.  Lindsey,  1  N.  C.  Jones  Eq.  334  (1855). 
Page  V.  Parker,  40  N.  H.  (III.  Chandler)  70  (i860). 

In  the  case  of  Junes  v.  Brisht,  the  plaintiff,  a  shipowner,  sued  the  defendant,  a  manb- 
facturerof  copper,  on  an  implied  -KamiAy,  on  a  sale  of  copper  for  ^eathing  theplaintiff'* 
vessel,  that  the  copper  was  reasonably  lit  and  proper  forth*:  purpose  for  which  it  wassolil. 
It  appeared  by  the  evidence  that,  in  consequence  of  some  improper  treatment  in  tbi* 
manufactnre,  by  which  the  copper  had  imbibed  too  great  a  portion  of  oxygen,  its  decav 
was  materially  accelerated,  it  taing  thereby  rendered  less  capable  of  resisting  the  action 
of  the  salt  water.  Best,  C.  J.,  tefl  it  to  the  jury  to  sar  whether  the  decay  of  the  sheatli- 
ing  were  produced  by  intrinsic  or  extrinsic  causes.  The  jury  found  that  its  decay  arose 
from  some  inlrinsie  defect  in  the  quality.  The  court,  after  argument  tu  banc,  held  the 
defendant  liable,  and  said  that  a  person  who  sells  goods  maitu/adured  by  himself,  know- 
ing the  purpose  for  which  they  are  to  be  used  by  the  purchaser,  impliedly  warrants  that 
they  are  reasonably  fit  and  proper  for  that  pnrpoae,  and  is  answeraole  for  latent  defects, 
inasmuch  as,  being  the  maker,  he  has  the  means  of  ascertaining  and  guarding  against 
those  defects,  whereas  the  purchaser  must  necessarily  be  altogether  ignorant  of  them. — 
Chittv. 

(73I  There  is  aa  inaccuracy  in  this  statement  of  the  law.  The  vendor,  in  general,  is  not 
bouno  to  answer  when  the  goods  turn  out  to  be  different  in  quality  merely  from  what 
he  represented  them  to  the  buyer,  unless  he  made  such  representation  fraudulently, 
knowing  it  to  be  false.  Chandler  v.  Lopus,  Cro.  Car.  4.  It  has  been  held  in  Pennsyl- 
vania that  there  is  an  implied  warranty  tnat  the  ariicle  is  what  it  is  sold  for,— the  article 
it  is  represented  to  be;  and  that  even  though  the  sale  be  by  sample.  Thus,  where  a  per- 
son sold  an  article  as  blue  painl,  and  it  was  so  described  in  the  bill  of  parcels,  it  was  held 
to  amount  to  a  warranty  tnat  the  article  delivered  should  be  blue  paint,  and  not  a  difSo"- 
ent  article.  Borrekins  v.  Bevans,  3  Rawle,  23.  Fraley  v.  Bispham,  loSarr,  31a  It  is 
well  settled  with  regard  to  the  quality  of  goods  that  the  vendor  is  not  answerable  unless 
be  expressly  warrant  them,  or  there  has  been  a  false  and  fraudulent  representation  or 
affirmation  of  a  quality  known  by  the  vendor  to  be  false.  Jackson  v.  Wetherill,  7  Seig. 
&  Rawle,  483.  "The  rule  is  exoressed  by  the  phrase  caveat  emptor,— \el  the  buyer  beware, 
"is  eyes  are  his  market.     Ana  though  the  seller  is  answerable  to  the  buyer  that  the  ar*'- 


being  merchantable  under  the  denomination  affixed  t.  ..    .,   ..._  „ 

Gratz,  3  Kawle,  16S.  In  Massachusetts  it  seems  to  be  settled  that  on  a  sale  of  goods  with 
a  bill  of  parcels  descnbiuK  or  desrly  designating  the  goods  sold,  there  is  a  warranty  that 
the  goods  are  as  described  or  designated  in  the  bill,  Heashan  v.  Robins,  9  Metcalf,  8& 
Still,  a  bare  representation  and  no  warranty  will  not  afford  an  action,  if  the  vend<v 
believes  the  representation  to  be  true  iu  part    Stone  v.  Denney,  4  Metcalf,  151.    The 
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2.  Bailment,  from  the  Freiich  baiiUr,  to  deliver,  is  a  delivery  of  goods  in 
trust,  upon  a  contract,  expressed  or  implied,  that  the  trust  shall  be  faithfully 
executed  on  the  part  of  the  bailee,(74)  As  if  cloth  be  delivered,  or  (in  our 
legal  dialect)  bailed,  to  a  tailor  to  make  a  suit  of  clothes,  he  has  it  upon  an 
implied  contract  to  render  it  again  when  made,  and  that  in  a  workmanly 
manner.(r)(75)  If  money  or  goods  be  delivered  to  a  common  carrier  to  con- 
vey from  Oxford  to  London,  he  is  under  a  contract  in  law  to  pay,  or  carry 
them,   to  the  person  appointed.(jX7^)    If  ^    horse,   or  other  goods,   be 

{r)  1  Vem.  «8.  (t)  U  Uod.  410. 

New  York  case  maintains  the  general  mle  of  caveat  emptor,  except  where  there  ia  a  war- 
ranty or  fraud.  Seixaa  v.  Wood,  a  Caine's  Rep,  48.  Welsh  v.  Carter,  i  Wendell,  185. 
Hart  V.  Wright,  17  Wendell,  367.  There  are  some  caoee  in  that  State  which  hold  to  an 
implied  warranty  that  the  article  is  merchantable.  Gallagher  v.  Waring,  9  Wendell,  30. 
The  recent  Bivglish  cases  of  Gray  v.  Coz,  4  Bamw.  &  Cressw.  loS,  Jones  v.  Bright,  j 
Bingh.  533,  and  Shepherd  v.  Pybus,  3  Mann.  &  Gr.  868,  give  conntenance  to  the  same 
doctrine. 

But  the  rule  of  caveat  emptor  fitly  applies  only  where  the  article  was  equally  open  to 
the  inspection  and  examination  of  both  parties,  and  the  purchaser  relied  on  his  own 
information  and  judgment  without  reouinng  any  warranty  of  the  quality;  and  it  does 
not  apply  to  those  cases  where  the  purcnaser  has  ordered  goods  of  a  certain  character,  or 
goods  of  B  certain  described  quality  are  offered  for  sale  without  being  open  for  examinS' 
tion,  and  when  delivered  they  do  not  answer  the  description  directed  or  given  in  the 
contract,  li  the  article  be  sold  by  sample,  and  it  be  a  fair  specimen  of  the  article,  and 
there  be  no  deception  or  warranty  on  the  part  of  the  vendor,  uie  vendee  cannot  object  on 
the  score  of  the  quality.  It  amounts  to  an  implied  warranty  that  the  article  is  in  buUc  of 
the  same  kind  and  equal  iu  quality  with  the  sample.  If  the  article  ^ould  turn  out  not 
to  be  merchantable  from  some  latent  jninciple  of  inferiority  in  the  sample,  as  well  as  itr 
the  bnllc  of  the  commodity,  the  seller  is  not  responsible.  The  only  warranty  is  that  the 
whole  qnantity  answers  to  tbe  sample-     a  Kent's  Com.  481. — Sharswood. 

The  followinK  distinctions  seem  peculiarly  referable  to  the  sale  of  horaes.  If  the  pu:- 
chaser  gives  what  is  called  a  sound  price,— that  is,  sticb  as,  from  the  appearance  anS 
nature  of  the  horse,  would  be  a  fair  and  full  price  for  it,— if  it  were  in  fact  fiee  trmm 
blemish  and  vice,  and  he  afterwards  discoveis  it  to  be  unsound  or  vicious,  and  return* 
it  in  a  reasonable  time,  he  may  recover  bach  the  price  be  has  paid  in  an  acrion  againat 
the  seller  for  so  much  money  had  and  received  to  bis  use,  provided  he  can  prove  the 
seller  knew  of  the  unsoundness  or  vice  at  the  time  of  the  aaJe;  for  the  concealment  of 
such  a  material  circumstance  is  a  fraud  which  vacates  the  contract 

But  if  a  horse  is  sold  with  an  express  warranty  by  the  seller  that  it  is  sound  and  free 
from  vice,  the  buyer  may  maintain  an  action  upon  this  warranty  or  special  contract  with- 
out returning  the  horse  to  the  seller,  or  without  even  giving  him  notice  of  the  unsound- 
ness or  vidottsnessof  the  horse.  Vet  it  will  mise  a  prejudice  againat  the  buyer's  evidence 
if  he  does  not^ve  notice  within  a  reasonable  time  that  he  has  reason  to  be  dissatisfied 
with  his  bargam.     H-  Bla.  17. 

The  wartanty  cannot  Oe  tried  in  a  general  action  of  Auvm^ji/ to  recover  back  the  price 
of  the  horse.  Cowp.  819.  In  a  warranty  it  is  not  necessary  to  show  that  the  seller  knew 
of  the  horse's  imperfections  at  the  time  of  the  sale. — Christian.  Ritchie  v.  Summers 
el  at.,  3  Yeates,  Pa.  531,  537  (1803).  Ex'ts  of  Garrelsie  v.  Van  Ness,  i  Penn.  {N.  J.)  17, 
23  (1806). 

(74)  2  Bevan  on  Negligence  fa  ed.)  879.  Bateman  on  Com.  Law,  363,  364.  Where  the 
identical  thing  delivereil  is  to  be  restored  in  the  same  name  altered  from,  the  contract  is 
one  of  bailment;  but  where  the  receiver  is  under  no  obligation  to  restore  the  specific  arti- 
cle, bnt  may  return  another  thing  of  equal  value,  or  the  money  value,  the  contract  is 
one  of  sale.  Westphal  v.  Sipe  etal.,61  111.  App.  Ill  {1895).  Bailment  defined.  Schooler 
on  Bailments  (a  ed.)  a,  10.  Angell  on  Carriers  (5  ed.)  3.  Browne  on  Carriers  (Wood's) 
3.    Edwards  on  Bailments  ( 3  ed?)  1. 

(75)Jones  &  Glass  v.  Littlefield,  3  Verg.'s  (Tenn.)  Rep.  133,  140  {183J).  Todd  v. 
^gl^i  7  Watts  (Pa.)  543,  543  (1838),  When  goods  are  entrusted  to  one  for  working  up, 
as  to  a  dressmaker,  such  a  bailee  is  not  only  bound  to  ordinary  care  and  diUgence  in 
securing  and  procuring  the  goods,  but  also  to  the  exercise  of  due  and  ordinary  sbill  in 
the  employment  of  the  bailee's  art  and  business  about  it.  Lincoln  k.  Gay,  (Mass.)  43  N.  E. 
Rep.  95  (1895)  Kuebn  v,  Wilson,  13  Wis.  104.  Gamber  v.  Wolaver,  i  W.  &  S.  60. 
Smith  f.  Meegan.  aa  Mo.  150.    Spangler  v.  Bicholtz,  35  111.  397. 

(76)  Southern  Express  Co.  v.  Shea,  38  Ga.  519,  537  (1868).  Bangh  V,  UcDaniel  &. 
Strong, 42  Ga.  641,  655  (1871).  Chevallier  v.  Straham  Wo/.,  a  Tex.  115, 117(1847).  The 
common  law  rule  as  to  carriers  is  thns  stated  by  Hr.  Justice  Clifford,  "  Common  canien 
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*452]     delivered  to  an  innkeeper  or  his  servants,  he  is  bound  to  keep  *tbeni 

by  water,  like  common  camera  by  land,  in  the  abseace  of  anj  lesialHlive  prorisiona  pre- 
scribing a  different  rule,  are  insurers  of  goods  shipped,  and  are  liable  in  all  events,  and 
for  every  \ois  and  damage,  however  occasioned,  unless  it  happens  from  the  act  of  God  or 
the  public  enemy,  or  by  the  act  of  the  shipper,  or  from  some  other  canse.  or  accident 
expressly  excepted  in  the  bill  of  lading.'  The  Maggie  Hammard.  9  Wall.  435,  444 
(1869).  Smith  Merc.  Law,  168.  New  Jersey  Steam  Navigation  Co.  v.  Merchants' 
Bank  of  Boston,  6  How.  344,  381  ( 1848).  The  common  law  liability  of  carriers  exists  in 
full  force  in  Virginia.     Mmi)hy,  Brown  &  Co.  v.  Staton.  3  Munf.  339. 

Mr,  Justice  Daniel,  in  a  dissenting  opinion,  says,  "  The  rule  which  makes  [a  carrier] 
an  insurer  against  every  thing  but  the  act  of  God  or  the  public  enemy,  makes  him  an 
insurer  as  to  performances  only  which  are  cottsiBteDt  with  his  undertaking  as  carrier." 
New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank  of  Boston,  6  How.  344,  417 
(1848). 

A  temporary  interruption  of  a  voyage  by  an  embargo  docs  not  put  an  end  to  the  con- 
tract on  the  part  of  a  carrier  to  carry  goods  from  one  point  to  another.  Hadley  v.  Clark, 
8Tenn.  Rep.  159,  cited  in  Bork  v.  Norton,  2  McLean,  413,  418  (1S41),  but  it  is  said,  "A 
dbtinction,  it  seems  to  me,  may  well  be  drawn  between  a  contract  for  the  transportation 
of  goods  upon  the  high  seas  and  over  lakes  of  but  limited  extenL  In  the  former  case  the 
risks  are  numerous,  but,  being  well  understood,  may,  to  some  extent,  at  least,  be  pro- 
tected by  an  insurance.  But  the  main  difference  is  that  transportation  by  sea  is  the  only 
means  of  conveyance  in  the  one  case,  while,  in  the  other,  if  obstructions  on  the  water 
occur  by  ice  or  otherwise,  a  land  transportation  may  be  adopted.  And  the  contract  is 
made  in  reference  to  the  fact  either  express  or  implied." 

The  law  imposes  upon  the  common  carrier  the  obligation  of  safety,  as  to  goods  whilst 
in  his  possession,  and  unless  relieved  from  "liability  by  the  act  of  God  "or  the  public 
enemy,  he  is  responsible  in  damages,  although  there  may  be  no  actual  n^ligence  on  his 
part.     Daviaeial.  v.  Wabash,  St.  L.  &.  Pac.  Ry.  Co.,  89  Mo.  340,  349  (1886). 

To  exempt  a  carrier  from  liability  for  injunes  happenine  to  goods  while  he  is  trans- 
porting them  for  hire,  he  must  show  that  he  was  free  from  fault  at  the  time  tbe  injury  or 
damage  happened,  and  that  no  act  or  neglect  of  his  concurred  in  or  contribnted  to  tbe 
injury.     Michaels  el  al.  v.  New  York  Centra!  R.  R.  Co.,  30  N.  Y.  564  (1864). 

In  such  cases,  the  shipper  having  shown  a  delivery  of  goods  to  the  carrier,  the  onus  is 
upon  the  carrier  to  show  that  the  damage  to  or  loss  of  the  goods  was  caused  by  an  act  of 
God  or  otherwise,  which  would  exempt  him  from  liability.  If,  in  establishing  his 
defence,  facts  and  circumstances  also  appear  tending  to  show  that  his  negligence 
co-operated  to  produce  the  damages,  he  must  show  that  these  facts  did  not  directly  con- 
tribute to  the  damage,  to  relieve  himself  of  liability.  Davis  et  al.  v.  Wabash,  St.  L,  & 
Pac  Ry.  Co.,  89  Mo.  340  (1886).  Wolf  v.  Express  Co.,  4]  Mo.  423.  Read  v.  Railroad, 
60  Mo.  J06.  Pruitt  V.  Railroad,  62  Mo.  529.  Reeves  v.  Railroad,  10  Wall.  189,  190. 
Michaels  rf  a/,  v.  New  York  Central  R.  R.  Co.,  30  N,  Y.  56^  {1864). 

Where  goods  are  shipped  on  a  vessel,  nnder  a  bill  of  lading,  excepting  dangeia  of  the 
seas  and  navigation,  but  containing  no  exception  of  loss  by  breakage,  if  the  goods  be 
properly  stowed  with  reference  to  their  character  and  their  apparent  condition,  we  vessel 
will  not  be  liable  for  their  breakage.  Twelve  Hundred  and  Sixty-Bve  Vitrified  Stone- 
ware Sewer  Pipes,  etc.,  5  Ben,  401  (1871}. 

Where  delivery  of  goods  was  prevented  by  the  act  of  God,  as  by  obstruction  caused  by 
ice  forming  in  a  stream.  West  v.  The  Steamboat  Berlin,  3  Iowa,  53a  (1856).  Where 
injury  is  caused  by  sudden  and  violent  flood.  The  Parrogut,  10  Wall.  »4,  339  (1870). 
The  liability  of  a  boat  owner  is  narrowed  by  an  exception  in  the  bill  of  la^ng,  "  dangers 
of  the  river  which  are  unavoidable,  and  he  is  relieved  from  all  liability  for  accidents  and 
loss  occasioned  bv  hidden  obstructions  newly  placed  in  the  river,  of  a  character  such  as 
human  skill  and  foresight  could  not  discover  and  avoid."  Gordon  &  Walker  !>.  Buchanan 
&  Porteffield,  5  Yerg  (Tenn.l  71  1 1833).  Tbe  act  of  God,  which  will  eiccuse  a  common 
carrier,  must  be  a  direct  and  violent  act  of  nature.  Friend  etc.  v.  Woods,  6  Gratt.  (Va.) 
189,  19S  {1849I.  The  same  doctrine  declared  in  Forward  v.  Pittard,  i  Tenn.  Rep.  27,  by 
lord  Mansfield  is  declared  in  McArthur  v.  Lears,  ai  Wend.  (N.  Y)  ig6,  it  bein^  said  that, 
"  no  matter  what  degreeof  prudence  may  be  exercised  by  the  carrier  and  his  servants; 
although  the  delusion  by  which  it  is  baffled,  or  the  force  by  which  it  is  overcome,  be 
inevitable,  yet.  if  it  be  the  result  of  human  means,  the  carrier  is  responsible. " 

To  excuse  a  carrier  from  liability,  when  the  loss  of  the  goods  is  occasioned  by  the  act 
of  God.  the  act  of  God  must  be  the  proximate  cause,  and  there  be  no  concurrence  of  his 
negligence,  with  the  act  of  God  producing  the  loss.  New  Brunswick  Steamboat  &. 
Canal  Transfer  Co.  v.  Tiers  etal.,  74  N.  J.  L.  697  (1853). 

Questions  of  n^ligence  are  not  a  matter  of  law,  but  must  be  submitted  to  the  jury 
Barber  v.  Town  of  Essex,  a?  Vt  6s  (1854).  Northern  Central  Ry.  Co.  v.  Sute  of  Haij. 
land  etc.,  39  Md.  430  (186S). 
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safely,    and   restore   them   when   his  guest   leaves    the  hcmse.('X77)     ^ 

W  Bt1i.Co.212 


As  a  rale,  a  carrier  ia  txraod  to  account  to  k  bailor  for  damages  caused  to  the  articlen 
entrnsted  for  carriage  by  any  negligence  on  the  part  of  the  carrier.  Negligence,  however, 
is  the  absence  of  care  according  to  the  vircnmstancea.  Frankford  v.  Bristol  Turnpike  Co. 
V.  Philadelphia  &  Trenton  R,  R.  Co.,  54  Pa,  SL  345  (1867). 

(77)  Story  on  Bailments  (9  ed.)  39,  68,  406,  407.  An  Innkeeper  holds  out  a  general 
invitation  to  all  travelers  to  come  to  his  honse  and  receives  a  reward  for  his  hospitality. 
The  law,  in  return,  imposes  on  him  corresponding  duties,  one  of  which  is  to  protect  the 
property  of  tliose  whom  he  receives  as  guests.  Clute  v.  Wiggins,  14  Johns.  (N.  Y.)  175 
(1817). 

The  liability  of  an  innkeeper  for  a  loss  by  his  guest  extends  to  all  the  movable  goods 
and  money,  which  are  placed  within  the  inn,  and  is  not  restricted  to  such  things  and 
sums  only,  as  are  necessary  and  designed  for  tbeordinary  travelling  expenses  of  the  guest 
Berkshire  Woolen  Co.  v.  Proctor  el  al.,  7  Cush.  417  (1831).  Wflkins  v.  Earl,  44  N.  V, 
174,  179.  Kellofw  ji.  Sweeney,  i  I^ns.  (N.  Y.)  397.  Rnkerton  v.  Woodward,  33  Cal. 
357.     Sneider  p.  Geiss,  1  Yeates  (Pa.)  34. 

To  render  an  innkeeper  liable  for  eooda  of  a  guest  loM  or  stolen  from  his  house,  it  is 
not  necessary  that  the  goods  should  be  delivered  into  his  special  keeping;  nor  to  prove 
negligence.  Clute  v.  Wiggins,  14  Johns.  (N.  Y.)  175  (1817).  On  authority  of  Calye's 
Case,  8  Co.  32.     Bennet  ;(.  Miller,  5  Term  Rep.  373. 

A  guest  cannot  recover  of  a  common  innkeeper  for  property  lost  by  fire,  occasioned  by 
inevitable  casualty  or  superior  force,  unaccompanied  by  negligence  on  the  part  of  the 
innkeeper  or  his  servants.  Uerritt  v.  Claghom,  13  VL  177  (1831).  Cutler  el  al.  V. 
Bonney  et  al.,  m  Mich.  259  (18^4). 

The  goods  ofthe  guest  being  in  the  inn  will  charge  the  innkeeper  with  liability  in  case 
of  loss.  McDonald  v.  Edgerton,  5  Barb.  360.  Burrows  v.  Trieber,  ai  Md.  320.  Packard 
V.  Northcroft,  2  Met.  (Mass.)  439.  When  goods  are  within  an  inn.  Norcroes  v.  Nor- 
cross,  53  Me.  164. 

When  the  relation  of  innkeeper  and  guest  is  established.  Ross  v.  Mellin,  (Minn. )  33 
N.  W.  Rep.  173. 

When  it  ends.  Wintermate  v.  Clarke,  5  Sandf.  363.  McDaniels  v,  Robinson,  38  Vt. 
387.  Lawrence  et  al.  v.  Howard,  i  Utah,  143  (1874).  Murray  v.  Marshall,  13  Pac.  Rep. 
589.     Lasseen  v.  CUrk,  37  Ga.  343.     Cookendale  v.  Eaton,  40  How.  Pr.  (N.  Y.)  266. 

A  hotel  kept  by  a  corporation  is  an  inn  and  the  corporation  an  innkeeper  and  liable 
for  the  Ktfety  of  the  property  of  its  guests.  Magee  v.  Pacific  Improvement  Co.,  98  Cal. 
678  (1893).    Fay  V.  Pacific  Improvement  Co..  93  Cal.  353. 

An  innkeeper's  liability  for  the  baggage  of  his  guest  is  not  terminated  the  instant  the 
guest  pays  his  bill  and  leaves  the  hotel,  but  continues  for  sucb  a  reasonable  time  thereafter 
as  may  be  necessary  for  him  to  secure  its  removal,  or.  if  the  innkeeper,  in  the  ordinary 
course  of  his  business,  undertakes  its  removal  to  a  railroad  or  to  some  other  common 
carrier,  until  he  has  made  performance.     Maxwell  v.  Gerard,  84  Hun.  537  1 1895 ). 

It  has  been  held  in  New  York  that  a  restaurant  keeper,  in  whose  custody  wraps  and 
other  articles  of  wearing  apparel  have  been  temporarily  placed  for  safe-keeping,  is  liable 
as  a  bailee  under  the  rule  laid  down  in  Bunnell  v.  Stem,  I3i  N.  Y.  539,  and  Bird  v. 
Everard,  4  Misc.  Rep.  (N  Y.)  104;  S.  C.  53  N.  Y.  St.  Rep.,  aio.  Bnttman  v.  Dennett,  i 
Misc.  Rep.  463  ( 1894).  But  a  restaurant  keeper  is  not  an  insurer  of  the  effects  of  his  cus- 
tomers; only  the  ordinary  care  called  for  by  the  circumstances  is  required  of  htm. 
Simpson  v.  Ronrke,  13  Misc.  Rep.  (N.  Y.)  330  (1895), 

When  a  guest  and  not  a  boarder.    Magee  v.  Pacific  Improvement  Co.,  98  Cal.  678 

Before  a  traveller  will  be  considered  a  guest  of  an  innkeeper  he  must  have  actually 
taken  up  his  abode  in  the  inn.  Lynor  v.  Massop,  36  Upp.  Can.  (Q.  B. )  330.  Gasten- 
hoper  V.  Clair,  10  Daly.  (N.  Y.)  365.  Arcade  Hotel  Co.  V.  Wiatt.  3  West.  Rep  368. 
Strauss  v.  County  Hotel  &  Wine  Co.,  49  L.  T.  Rep.  (N.  a ). 

Where  held  a  guest  and  not  a  boarder.  Hancock  v.  Rand,  17  Hun.  (N.  Y.)  379. 
Mowers  v.  Pethers,  61  N.  Y.  34.  Pinkerton  v.  Woodward,  33  Cal.  557.  Shoecroft  v. 
Bailey:  35  Iowa,  553.  Hall  v.  Pike,  100 Mass.  495.  Guest  distinguished  from  a  boarder.. 
Stewart  v.  McCready,  14  How.  Pr.,  5i. 

One  who  commits  his  horse  to  an  innkeeper  to  be  fed.  ia  a  guest,  although  he  does  not 
lodge  at  the  inn  or  receive  any  refreshment  therein.  Mason  el  al.  v.  Thompson,  19  Pick. 
(Mass.)  380  (1830}. 

An  innkeeper  will  be  liable  for  loss  of  wearing  apparel  of  his  guests  entrusted  to  a 
servant  while  taking  their  meals,  if  it  be  the  custom  of  the  house,  notwithstanding, 
there  is  another  place  provided  for  the  checking  of  such  articles.  Leabold  v.  Southern 
Hotel  Co.,  54  Mo.  App.  567  (1893). 

A  traveling  salesman  may  recover  damages  for  injury  to  his  goods  while  a  guest  of  «a 
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a  man  takes  in  a  horse,  or  other  cattle,  to  graze  and  depasture  in  his  grounds, 
which  the  law  calls  agistment,  he  takes  them  upon  au  implied  contract  to 
return  them  on  demand  to  the  owner.(«X78)  If  a  pawnbroker  receives  plate 
or  jewels  as  a  pledge,  or  security,  for  the  repayment  of  money  lent  thereon 
at  a  day  certain,  he  has  them  upon  an  express  contract  or  condition  to  restore 
them,  if  the  pledger  performs  his  part  by  redeeming  them  in  due  time:(zcX79) 

(«)  Cm.  Or.  Sn.  (w)  era.  Jac  au.    Yelv.  ITS. 

innkeeper,  cansed  by  wont  of  ordinary  care.  Sche£fer  v.  Corson,  (S.  D. )  58  N.  W.  Rep. 
55^. 

In  a  Minnesota  case  an  innkeeper  baa  been  beld  liable  for  tbe  loss  of  goods  by  one 
visiting  a  boarder.     Lusk  v.  Belote,  a2  Main.  46S. 

To  make  one  liable  as  an  innkeeper,  at  common  law,  for  loss  of  the  goods  entrusted 
to  his  care,  it  must  appear  that  the  owner  visited  tbe  inn  for  tbe  purpose  which  the  com- 
mon law  recognizes  as  tbe  purposes  for  which  inns  are  kept  Carter  v.  Hobbs,  la  Micb. 
51  (1863).  Fitch  V,  easier,  17  Hun.  (N.  Y.)  116.  Curtis  v.  Murphy,  63  Wis.  4.  Where 
persons  are  boarders  aod  not  guests.  Manning  v.  Wells,  9  Humph.  (Tenn.)  746.  Kisten 
V.  Hildcbrand,  9  B.  Monr.  (Ky.)  7a,  74.     Norcroas  v.  Noicroas,  5^  Me.  163. 

An  innkeeper  is  bound  to  extraordinary  diligence  in  preserving  the  property  of  his 
gnests  entrusted  to  his  care,  where  they  luive  complied  with  all  reasonable  rates  of  the 
inn.     Adams  v.  Clem,  41  Ga.  65,  67  (1870). 

"Atcommonlawthenegligenceofthe  guest  in  the  care  of  bis  goodagenerally  exempts 
the  landlord  from  liability  for  tbeir  loss.''  Earl  J.,  in  Roaenplanter  v.  Roselle,  54  N.  V 
a68. 

An  Innkeeper  may  show  himself  absolved  from  liability  for  tbe  loss  of  goods  or  prop- 
erty of  his  guest  by  showing  affirmativeljr  that  the  loss  is  not  attributable  to  any  fault  or 
want  of  care  on  tbe  part  of  himself  or  bis  servants.  Metcalf  v.  Hess,  14  111.  139  (1853). 
The  innkeeper  may  also  relieve  himself  from  liability  for  such  losses  by  lowing  that  the 
toss  ia  attributable  to  the  nesligence  of  the  guest.  Fowler  ti.  Dorlon  et  a/.,  24  Barb.  {N. 
Y.)  3S4  (1856).  Cases  invdving  the  negligence  of  guests.  Burgess  v.  Clements,  14 
M.  &  S..  306.     Annistead  v.  White,  ag  Law  J.  (Q.  B.)  514. 

(78)  Underbill's  Law  of  Torts  (6  ed.j  4a  Affistora  of  cattle  are  only  bound  to  e«ercise 
ordinal^  care.  Umlauf  v.  Bassett,  38  III.  ijfi  { 1865).  Tbey  will  only  become  liable  for 
loss  or  injury  to  such  property  where  there  is  a  want  of  such  care.  Mansfield  v.  Cole, 
61  Itl.  191  {1871).  Where  cattle  are  in  tbe  hands  of  agistors  for  delivery  upon  sale  by 
the  owners,  they  will  only  be  reouired  in  tbe  matter  of  care  and  delivery  to  act  with 
reasonable  care  and  diligence,  ana  in  accordance  with  the  usages  and  customs  of  carry- 
ing on  tbeir  bnaineas.  Union  Stock  Yard  &  Transit  Co.  V.  Mulory  &.  Zimmerman  Co., 
157  III.  5S4;  =■  c.  41  N.  E.  Rep.  888  (1895). 

When  live  stock  is  in  charge  of  an  agistor,  he  is  required  to  take  the  same  care  only 
that  an  ordinarily  prudent  man  would  5ike  of  hia  own  property.  Murray  v.  Rhodes,  3 
Lack.  Jur.  (Pa.)  133.  Brush  v.  Clarendon  Land  Investment  &  Agency  Co.  (Lim.)  et  al., 
3  Tex.  Civ.  App.  188,  192  (1893).     O'Keefe  v.  Talbot,  84  Iowa,  233  (189a). 

An  agistor  claiming  a  lien  for  feeding  live  stock  cannot  enforce  the  same,  except  in 
pursuance  of  a  statute  providing  a  method;  and,  in  case  he  sell  tbe  boise  without  pro- 
viding the  method  prescribed  by  statute,  the  owner  of  the  stock  mav  resume  poesesrion 
of  the  stock  or  bring  an  action  for  its  conversion.  Greenawalt  v.  Wilson  Recr.  etc.,  53 
Kan^  109(1893).  .      ,       ^ 

__j , _  ._ _.   _  y  ior  the  injury  or  loss  of  the  horse,  he  roust 

show  that  the  injury  waa  without  fault  on  his  part,  or  prove  that  he  used  snob  ordinary 
care  that  the  proper  inference  would  be  that  the  injury  waa  unavoidable.  Nichols  v. 
Batch,  8  Misc.  Rep.  (N.  Y.)  452,  455;  s.  c.  28  N.  Y.  Supp.  667  [1894). 

Mr.  Justice  Story  saya;  "  A  bailmeut  is  a  delivery  of  a  thing  in  Irnst  for  some  special 
object  or  purpose,  and  upon  a  contract,  express  or  implied,  to  conform  to  the  object  or 
purpose  ot  the  trust."  Story  on  Bailm.  {  2.  In  this  the  learned  author  closely  follows 
Blackstone,  to  whose  language,  however,  he  takes  eiceptioa,  as  making  use  of  one  or 
two  ambiguous  expressions.  Sir  William  Jones  on  tbe  other  hand  has  defined  bailment 
as  a  delivery  of  goods  "on  condition,"  or  (as  he  elsewhere  says)  "in  trust  on  a  contract'' 
that  they  shall  be  eventually  restored  or  redelivered.  Jones  Bailm.  i,  117.  Chancellor 
Kent  defines  bailment  to  be  a  delivery  of  goods  in  tmat,  upon  a  contract,  express  or 
implied,  that  the  trust  shall  be  duly  executed,  and  tbe  goods  restored  by  tbe  bailee,  as 
«oon  as  the  purpose  of  the  bailment  shall  be  answered.  3  Kent  Com.  558.  Schoolers 
Bailments  and  carriers  (2  ed. )  a. 

170)  I  Schoul.  on  Pen.  Prop.  (3  ed.)  466.  A  pledgee  of  notes  as  collateral  security  for 
a  deot  is  bound,  so  far  as  the  general  owner  of  the  notes  is  concerned,  to  use  reasonable 

9>4 


>v  Google 


Chap.  30]  OF  THINGS.  452-453 

for  the  due  execution  of  which  contract  many  useful  regulations  are  made  by 
statute  30  Geo,  II.  c.  24.  And  so  if  a  landlord  distrains  goods  for  rent,  era 
parish  officer  for  taxes,  these  for  a  time  are  only  a  pledge  in  the  hands  of  the 
distrainors,  and  they  are  bound  by  an  implied  contract  in  law  to  restore  them 
on  payment  of  the  debt,  duty,  and  expenses,  before  the  time  of  sale:  or, 
when  sold,  to  render  back  the  overplus.(8o)  If  a  friend  delivers  any  thing 
to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it  on  de- 
mand ;(8i)  and  it  was  formerly  held  that  in  the  mean  time  he  was  answerable 
for  any  damage  or  loss  it  might  sustain,  whether  by  accident  or  otherwise ;(j:) 
unless  he  expressly  undertookC_>'X82)  to  keep  it  only  with  the  same  care  as 
his  own  goods,  and  then  he  should  not  be  answerable  for  theft  or  other  acci- 
dents. But  now  the  law  seems  to  be  settled,  (?)  that  such  a  general  bailment 
will  not  charge  the  bailee  with  any  loss,  unless  it  happens  by  gross  neglect, 
which  is  an  evidence  of  fraud;  but,  if  he  undertakes  specially  to  keep  the 
goods  safely  and  securely,  he  is  bound  to  take  the  same  care  of  them  as  a 
prudent  man  would  take  of  his  own.(<iX83) 

In  all  these  instances  there  is  a  special  qualified  property  transferred  from 
the  bailor  to  the  bailee,  together  with  the  possession.  It  is  not  an 
absolute  property,  because  of  his  *contract  for  restitution;  the  bailor  [*4.S3 
having  still  left  in  him  the  right  to  a  cAose  in  action,  grounded  upon 
such  contract.(84)  And,  on  account  of  this  qualified  property  of  the  bailee, 
be  may  (as  well  as  the  bailor)  maintain  an  action  against  such  as  injure  or 
take  away  these  chattels.(8s)     The  tailor,  the  carrier,  the  innkeeper,  the 


(i)  Co.  Lin.  a».     '  dent  bj  Are  or  theft,  prorlded 

h)  *  Rep.  M.  Idled  in  Uif "  '"■ 

j»  Lonl  Raym.  90B.    UUod.WT.  Stlembook. 

(o)  BytheUmof  Sweden  tbedeporiMryorbftileo  "■ — "  - 
otsooda  li  not  bound  to  mUlution  In  caw  ot  wd- 


lihed  in  ibe  mme  muuier.  "Jura  enim  ncibii,"  mtf 

Stlembook.  ■' dolma  vrmtumtml,  if  ma  nMipfranL" 

BfChe  Una  of  Sweden  tbedepoaitarror  bailee      Dcjure  Suain.  J.  2,  c  a. 


diligence  to  protect  the  security  and  aee  that  it  does  not  outlaw.  Northwestern  NaUonal 
Bank  of  Aberdeen  v.  J.  Thompion  &  Sons'  Manuf^.  Co.,  71  Fed.  Rep.  113  (1895). 

A  pawnee  cannot  sell  the  pledge  without  a  previous  demand  of  payraent,  although  the 
debt  is  technically  due  immediately.     Steams  v.  Marsh,  4  Detiio  (N.  Y, )  227, 

Where  the  pledgee  of  shares  of  stock,  as  collateral  aecurity  for  a  debt,  iniproperty  dis- 

Ces  of  the  same,  the  bailor  is  entitled  to  recover  the  precise  number  of  shares  from  the 
lee.  Krouse  v.  Woodward,  no  Cat.  638;  s.  c  43  Pac.  Rep,  1084  (1805).  Atkins  v. 
Gamble,  4^  Cal.  86  (1871).  And  where  such  a  pledge  has  been  wrongfully  sold  so  that 
it  cannot  be  re^ored,  the  pledger  is  not  bound  to  tender  the  debt  in  order  to  entitle  him- 
self to  maintain  an  action  for  the  wrongful  sole.     Wilson  v.  Little  el  al.,  2  Const.  (N.  Y.) 

(So)  Cony  V.  Forest,  136  Mass.  97,  loi  (1879).  There  cannot  be  a  twilment  without  a 
contract. 

(8[ )  Montgomery  Adm'r.  etc.  v.  Evans,  8  Ga.  178,  183  (1850). 

(8a)  Price  v.  Stone,  49  Ala.  543,  551  (1873).  Binn'a  Juatice  Bri^tley,  {10  ed.  1895) 
p.  69. 

(83)  Griffith  V.  Zipperwick  ft.  al.,  28  Ohio  St  388, 401  ((1876).  Ames  v.  Belden,  17 
Barb.  (N.  Y.)  513,  517  (>854).  Angellon  Camera  (5  ed.)  53.  Story  on  Bailmenta  (9Cd.) 
70.     Poster  et.  al,  Ezc'r  v.  Essex  Bank,  17  Mass.  479,  500  501  (1831). 

184)  Story  on  Bailments  (9  ed.)  107. 

(85)  Bateman  on  Com.  Law,  451.  I  Comyn's  on  Contracts,  38.  Doctrine  of  Contracts, 
Verplank  33.  A  bailee  is  not  liable  for  loss  of  goods  by  inevitable  accident  under  his 
command  and  responsibility,     Sturm  v.  Boker,  150  U.  S,  312,  330  (1893). 

The  right  of  recovery  against  a  gratuitous  "bailee  is  based  upon  the  existence  of  gross 
n^ligence.     Mason  v.  Union  Stock  Yards  Co.,  60  Mo.  Appk  93  ( 189^1- 

If  a  chattel  ia  the  pwsession  of  a  hirer  is  lost  through  his  fault  or  neglect,  or  that  of 
his  servant  acting  within  the  itcope  of  his  employment,  the  hirer  is  liable  for  its  value  to 
the  owner.     United  States  f.  Yukesr,  60  Fed.  Rep.  6i|i,  643  (1894). 

While  the  failure  to  return  a  chattel  or  its  return  in  a  damaged  condition,  by  a  hirer, 
may  \tf:  pritHa  facit  evidence  of  negligence  on  his  part,  the  bailee  may  relieve  himself 
of  liabiBly  by  showing  that  it  was  not  lost  or  iijinred  as  the  result  of  the  carelessness  or 
negligence  of  himself  or  his  servants.     McLaughlin  n.  New  York   Lightering  &  Trans- 

EirtationCo.,  7  Misc.   Rep.  (N.  V.)  tI9,  I2t,  s.  C..17N.  Y.  Supp.  348  (1894),     CLiflin  v. 
yer,  75  N.  Y.  360.    Siegman  v.  Eeeler,  4  Misc.  Rep.  (N.  Y.)  530. 
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agisting  farmer,  the  pawnbroker,  the  distrainor,  and  the  general  bailee,  may 
aU  of  tiiem  vindicate,  in  their  own  right,  this  their  possessory  interest, 


The  rule  that  a  gratuitona  bailee  is  responsible  011I5  for  the  want  of  care  which  is  taken 
by  the  tnoet  inattentive,  cannot  be  a^mlied  to  all  casea  of  bailment  without  reward. 
Whea  securitlea  are  deposited  with  banlu  accustomed  to  receive  snch  deposits,  they  are 
liable  for  any  loss  thereof  occurring  through  the  want  of  that  degree  of  care  which  good 
business  men  should  exercise  in  keeping  property  of  such  value.  Gray  el.  al.  v.  Mer- 
riam,  148X11.  170,  187,  188(1893).     bank  ^.  Zent.  39  Ohio  St.  105. 

This  rule  has  been  declared  as  to  the  liability  of  banks  acting  as  gratuitous  bailees  in 
the  care  of  special  deposits;  auch  bailees  are  bound  to  exercise  such  reasonable  care  as 
men  of  common  prudence  usually  bestow  for  the  proteclion  of  their  own  property  of  a 
similar  character.  Gross  negligence  in  the  cose  ofsuch  bailees  is  nothing  more  than  a 
fkilure  to  bestow  the  care  which  the  property  in  its  aituation  demanda;  and  the  omiasion 
of  the  reasonable  care  required  is  the  negligence  which  creates  the  liability,  and  whetho- 
this  existed  is  a  question  of  fact  for  the  jury  to  determine.  Preston  v.  Prather,  137 
U.  S.  604. 

Where  a  chattel,  for  Instance  a  picture,  is  pieced  by  its  ownerin  the  galletyof  another 
fora  reciprocal  benefit,  the  latter  is  not  a  gratuitous  bailee,  and  is  bonnd  to  (»dinarycare 
in  its  safe  custody.  Hardefx  c.  Willards.  13  Miac.  Rep.  (N.  Y.)  15(1895).  A  corpora- 
tion which  borrowed  coins  lor  exhibition  in  its  museum  has  been  held  liable  for  thrir 
loaa  by  reaaon  of  its  groBs  negligence.  Smith  v.  Library  Board  of  City  of  Minneapolis 
(Minn.)  59  N.  W.  Rep.  979.  .... 

"  In  a  depoaitory'a  contract  the  engagenient  to  keep  safely  increases  his  obligation, 
tboi^h  it  can  haraly  be  held  to  bind  nim  absolutely  for  the  safety  of  the  go(MS.  It 
binds  him  according  to  its  terms,  giving  to  these  a  fair  and  reasonable  interpretation." 
Edwards  OD  Bailments  (3  ed.)  45. 

A  private  carrier  is  bound  to  use  ordinary  diligence  and  is  consequeAtly  responsible 
only  for  losses  resulting  from  ordinary  negligence.  Vemer  el.  al.  v.  Sweitzer,  33  Pa.  St. 
308,  311  (1858). 

Common  carriers  are  liable  for  losses  by  fire,  though  guilty  of  no  neglect,  unless  it 
happens  by  lightning.  Mr.  Justice  Woodbury,  in  New  Jersey  Steam  Navigation  Co. 
V.  Merchants'  Bank  uT  Boston,  6  How.  344,  4^5  (1848).  Gilmore  v.  Carman,  citing  i 
Stnedes  &.  Marsh  (Miss.)  379.  King  et  al.  v.  Shepherd,  3  Story's  Rep.  360  and  other 
autboritiea. 

The  dednon  in  6  How.  344  caused  the  enactment  of  an  act  of  Congress  passed  on  the 
3d  of  March,  1851,  (9  Stat,  at  L.  635,)  entitled,  "An  act  to  limit  the  liability  of  ship- 
owners, and  for  other  purposes."  This  act  provides  that  no  owner  of  any  ship  or 
vessel  shall  be  liable  to  answer  for  any  loss  or  damage  which  may  happen  to  any  goods 
or  merchandise  which  shall  be  shipped  on  board  any  such  ship  or  vessel,  by  reason  of 
any  fire  happening  on  board  the  same,  unless  such  fire  is  canaed  by  design  or  neglect  of 
such  owner,  with  a  proviso  that  the  parties  may  make  such  contract  between  themselves 
on  the  subject  as  they  please.  The  7th  section  of  this  act  that  "  This  act  shall  not  apply 
to  the  owner  or  owners  of  any  canal-boat,  barger,  or  lighter,  or  to  any  vessel  of  any 
description  whatsoever,  naed  in  rivers  or  in  canal  navigation."  This  exception  was  held 
by  the  Supreme  Court  of  Michigan  not  to  include  vessels  used  on  the  great  lakes,  and  the 
owner  of  a  boat  destroyed  by  dre  on  Lake  Erie  was  held  not  respoaaible  for  the  loss  of 
goods  which  were  being  transported  from  New  Vork  to  Detroit.  American  Transporta- 
tion Co.  V.  Moore  el  al.,  5  Mich.  368  ( 1858).  Affirmed  on  writ  of  error,  to  United  SUtes 
Supreme  Court,  in  Moore  et  al.  v.  American  Tranaportation  Co.,  24  How.  i  {i860). 

A  bailee  may,  by  express  contract,  either  increase  or  limit  his  common  law  responsi- 
bility. Fanners'  &  Mechanics'  Bank  v.  Champlain  Transportation  Co.,  33  Vt.  iSfi,  305 
(1851V  So  may  a  common  carrier.  Cooper  el  al,  Exera.  etc.  11.  Berry  el  al,,  ai  Ga.  516 
('857).  But  while  tbe  implied  liability  of  a  common  carrier  may  be  gratified  by  express 
contract  or  general  notice,  the  burden  of  proof  is  on  the  party  setting  it  np.  Vemer  el  al, 
V.  SwMtzer,  33  Pa.  SL  108,  313  (1858}. 

But  no  notice  or  contract  can  exonerate  a  common  carrier  from  liability  for  damt^ 
occasioued  by  his  negligence  or  miscondnct.  Sager  v.  Portsmouth,  S.  &  P.  &  E.  R.  R. 
Co.,  31  Me.  338,  335.  Cole  v.  Goodwin,  19  Wend,  (N,  Y.)  251.  Wyld  V.  Pickford,  8 
Meea.  &  Welsh,  443.     Hinton  v.  Dibbin,  z  Ad.  &.  Ell.  (N.  S.)  646. 

Carriers  cannot,  even  by  a  special  agreement  with  the  owner,  discharge  themselves 
from  the  ordinaiy  care  encumbent  on  a  bailee  for  hire.  Rogers,  J.,  Camden  &  Amboy 
R.  R.  Co.  w.  Baldauf,  16  Pa.  St.  67,  77  (1851). 

And  although  they  may  limit  the  export  of  their  liability  to  discharge  them  from 
remon^bility,  tt  is  necessary  to  show  clearly  that  the  persons  with  whom  they  deal  are 
fully  informed  of  the  terms  and  efiect  of  the  notice.  Camden  &  Amboy  R.  R.  Co.  V. 
Baldauf,  16  Pa.  St  67,  78  (1851). 
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against  any  stranger  or  third  person.(*)(86)  For  being  responsible  to  the 
bailor,  if  the  goods  are  lost  or  damaged  by  his  wilful  default  or  gross  negli- 
gence, or  if  he  do  not  deliver  up  the  chattels  on  lawful  demand,  it  is  there- 
fore reasonable  that  he  should  have  a  right  of  action  against  all  other  persons 
who  may  have  purloined  or  injured  them;  that  he  may  always  be  ready  to 
answer  the  call  of  the  bailor.(87) 

3.  Hiring  and  bon  owing  are  also  contracts  by  which  a  qualified  property 
may  be  transferred  to  the  hirer  or  borrower:  in  which  there  is  only  this  dif- 
ference, that  hiring  is  always  for  a  price,  or  stipend,  or  additional  recom- 
pense: borrowing  is  merely  gratuitous.  (88)  But  the  kw  in  both  cases  is  the 
same.(89)  They  are  both  contracts,  whereby  the  possession  and  a  transient 
property  is  transferred  for  a  particular  time  or  use,  on  condition  to  restore 
the  goods  so  hired  or  borrowed  as  soon  as  the  time  is  expired  or  use  per- 
formed; together  with  the  price  or  stipend  (in  case  of  hiring)  either  expressly 
agreed  on  by  the  parties,  or  left  to  be  implied  by  law  according  to  the  value 
of  the  service.  By  this  mutual  contract,  the  hirer  or  borrower  gains  a  tem- 
porary property  iu  the  thing  hired,  accompanied  with  an  implied  condition 
to  use  it  with  moderation,  and  not  to  abuse  it;  and  the  owner  or  lender 
retains  a  reversionary  interest  in  the  same,  and  acquires  a  new  property  iu 
the  price  or  reward.  Thus  if  a  man  hires  or  borrows  a  horse  for  a  month, 
he  has  the  possession  and  a  qualified  property  therein  during  that  period;  on 
the  expiration  of  which  his  qualified  property  determines,  and  the  owner 
becomes  (in  case  of  hiring)  entitled  also  to  the  price  for  which  the  horse  was 
hired,  (f)  (90) 

(6)  18  Re^  W.  («)  YelT.  172.    ClO.  JM.  ZS8. 

Whether  a  bailor  has  notice  of  a  limitatioii  or  its  liabUitj  by  a  canimon  carrier  is  a 
question  for  the  jury.     Rrown  v.  Eastern  Railroad  Co..  i&Cush.  (Mass.)  97. 

A  mere  general  notice,  limiting  the  responsibility  of  a  carrier,  when  brotight  to  the 
kuowledge  of  the  owner  of  goods,  onght  not  to  have  the  effect  of  limiting  this  responsi" 
bility,  unless  there  is  very  clear  proof  that  the  owner  expressly  assented  to  it,  as  forming 
the  basis  of  the  contract.  Formers'  &  Mechanics'  Bank  v,  CharapUin  Trensportalion  . 
Co..  33  VL  186,  >o6  (1851).  New  Jersey  Steam  Navigation  Co.  v  Merchants'  Bank  of 
Boston,  6  How,  344. '38a  (1848), 

A  carrier  of  live  stock  ^nnot  by  a  special  contract  relieve  hitn^tf  from  liability  for 
negligence.    Armstrong  et  al.  v.  United  States  Express  Co.,  159  fa.'^t.  640,  643,  t 

a8All.  Rep.  448(i89.'     -'^-  -• —      •■-•----   -"=-'•"  "-    ^ 

Grant  (Tei,  Civ.  App 

58  N.  W.  Rep.  968.  -  ^ 

Express  companies  are  common  carriers  and  thcy;€annot  by  inserffdn  in  their  contracts  for 
the  carriage  and  delivery  of  goods,  of  a  clause  lithiting  their  liability  to  that  of  forwarders 
only,  relieve  themselven  from  responsibility  for  losses  caused  by  the  negligence  or  mis- 
feaunce  of  those  they  may  employ  to  transpori  the  goods  Hooper  v.  Wells,  Fargo  & 
Co.,  a?  Cal.  II  (1864).     Bank  of  Kentucky  ».  Adams  Express  Co.,  93  U.  a  174  (1876). 

A  common  carrier  may  not  relieve  itself 'from  any  liability  imposed  upon  it  by  law 
'  under  the  dictates  qf  public  policy;  bnt,  upon  the  other  band,  upon  .an^  question  of 
private  tights,  or  the  right  of  private  property,  it  may,  for  »  confflderation  lessen  the 
degree  of  responsibility  which  attaches  to  it  as  an  insurer  by.  any  contract  riot  in  itself 
nnreasonable.  And  a  term  of  exemption  releasing  the  carrier  from  liability  for  fire  from 
any  cause  whatsoever  will  not  be  held  void,  as  unconceivable  or  unreasonable.  Cali- 
fornia Powder  Works  v.  Atlantic  &  Pac.  R.  R.  Co.,  45  Pac.  Rep.  601  (Cal.  1896). 

(86)  Angell  on  Carriers  (5  ed.)  32S.  Story  on  Bailments  (9  ed.)  93,  248,  31a.  Bevea 
on  Negligence  (3  ed  )  8S4.     Broom's  Parties  to  Actions,  ao6. 

(87)  Schlev  V.  Lyon  &  Rutherford,  6  Ga.  530,  538  (1849).  Kehr  ei  al.  v.  Hall,  117 
Ind,  405.  40S  (188S).     Bateman  on  Com.  Law,  395. 

(88)  Neel  v.  The  State,  33  Texas  App.  *38,  409  (1894'). 

(89)  Story  on  Bailmenls  (9ed.)  aia.  The  learned  commentator  has  here  followed  lord 
Holt,  who  has  treated  a  contmodatum  and  loeatio  without  distinction.  Lord  Raym.  916. 
But  this  seems  to  be  properly  corrected  b^  Sir  W.  Jones  (85;)  who  concludes  that  the 
hirer  of  a  thing  is  answerable  only  for  ordinary  neglect,  but  Uiat  a  gratoitooa  borrower 
b  responsible  even  for  slight  negligence.    lb.  1 30.— Christian. 

(90)  I  Story  on  Contracts  (5  ed.)  a3. 
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*454]  *TheK  is  one  species  of  this  price  or  reward,  the  most  usual  of 
any,  but  concemiag  which  many  good  and  learned  men  have  in  for- 
mer times  very  much  perplexed  themselves  and  other  people,  by  raising 
doubts  about  its  legality  in  foro  consdentia.{s)\)  That  is,  when  money  is 
lent  on  a  contract  to  receive  not  only  the  principal  sum  again,  but  also  an 
increase  by  way  of  compensation  for  the  use;  which  generally  is  called  interest 
by  those  who  think  it  lawful,  and  usury  by  those  who  do  not  so,  (92 )  For  the 
enemies  to  interest  in  general  make  nodistinction  between  that  and  usury,  hold- 
ing any  increase  of  money  to  be  indefensibly  usurious.  And  this  they  ground 
as  well  on  the  prohibition  of  it  by  the  law  of  Moses  among  the  Jews,  as  also 
upon  what  is  said  to  be  laid  down  by  Aristotle,(rf)  that  money  is  naturally 
barren,  and  to  make  it  breed  money  is  preposterous  and  a  perversion  of  the 
end  of  its  institution,  which  was  only  to  serve  the  purposes  of  exchange  and 
not  of  increase.  Hence  the  school  divines  have  branded  the  practice  of 
taking  interest,  as  being  contrary  to  the  divine  law  both  natural  and  revealed; 
and  the  canon  law(^)  has  proscribed  the  taking  any  the  least  increase  for  the 
loan  of  money  as  a  mortal  sin . 

But,  in  answer  to  this,  it  hath  been  observed,  that  the  Mosaical  precept  was 
clearly  a  political,  and  not  a  moral,  precept.  It  only  prohibited  the  Jews 
from  taking  usury  from  their  brethren  the  Jews,  but  in  express  words  per- 
mitted them  to  take  it  of  a  stranger:(y)  which  proves  that  the  taking  of 
moderate  usury,  or  a  reward  for  the  use,  for  so  the  word  signifies,  is  not 
malum  in  ^^,-(93)  since  it  was  allowed  where  any  but  an  Israelite  was  con- 
cerned. And  as  to  the  reason  supposed  to  be  given  by  Aristotle,  and  deduced 
from  the  natural  barrenness  of  money,  the  same  may  with  equal  force  be 
alleged  of  houses,  which  never  breed  houses;  and  twenty  other  things,  whidi 
nobody  doubts  it  is  lawful  to  make  profit  of,  by  letting  them  to  hire. (95) 
And  though  money  was  originally  used  only  for  the  purposes  of  ex- 
*455]  change,  yet  the  laws  of  any  state  *may  be  well  justified  in  permitting 
it  to  be  turned  to  the  purposes  of  profit,  if  the  convenience  of 
society  (the  great  end  for  which  money  was  invented)  shall  require  it.  And 
that  the  allowance  of  moderate  interest  tends  greatly  to  the  benefit  of  the 
public,  especially  in  a  trading  country,  will  appear  from  that  generally 
acknowledged  principle,  that  commerce  cannot  subsist  without  mutual  and 
extensive  credit.  Unless  money  therefore.cau  be  borrowed,  trade  cannot  be 
carried  on;  and  if  no  premium  were  allowed  for  the  hire  of  mouey  few  per- 
sons would  care  to  lend  it;  or  at  least  the  ease  of  borrowing  at  a  short  warn- 
ing (.which  is  the  life  of  commerce)  would:  be  entirely  at  an  end.  Thus,  in 
the  dark  ages  of  monkish  superstition  and  dvil  tyranny,  when  interest  was 
laid  under  a  total  interdict,  commerce  wa^  ^Jso  at  its  lowest  ebb,  and  fell 
entirely  into  the  hands  of  the  Jews  and  I/imhards:  but  when  men's  minds 
began  to  be  more  enlarged,  when  true  religioa  and  real  liberty  revived,  com- 
merce grew  again  into  credit:  and  again  introdjiced  with  itself  its  inseparable 
companion,  the  doctrine  of  loans  upon  interest.  A4id,  as  to  any  scruples  of 
conscience,  ance  all  other  conveniences  of  life  may "eij^er  be  bought  or  hired, 
but  money  can  only  be  hired,  there  seems  to  be  no  greater  oppression  in 
taking  a  recompense  or  price  for  the  hire  of  this,  thati  Wany  other  conven- 
ience.    To  demand  an  exorbitant  price  is  equally  contrary'  fp,cpuscience,  iot 

')  Deut,  iiUi,  ai. 


!9I )  [In  the  fomtn  of  the  conscience.] 
93)  Rodman  v.  Munson,  13  Barb.  (N.  Y.)  63,  76  (1852), 
93)  [Wicked  in  itself,] 
94}  Mason,  Cra^  et  al.  v.  Callender,  Flint  &  Co,,  >  Minn.  350,  363  ^iSsS). 
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the  loan  of  a  hotse,  oi'  the  loan  of  a  sura  of  money:  but  a  reasonable  equiva- 
lent for  the  temporary  inconvenience,  which  the  owner  may  feel  by  the  want 
of  it,  and  for  the  hazard  of  his  losing  it  entirely,  is  not  more  immoral  in 
one  case  than  it  is  in  the  other.  Indeed,  the  absolute  prohibition  of  lending 
upon  any,  even  moderate,  interest,  introduces  the  very  inconvenience  which 
it  seems  meant  to  remedy.  The  necessity  of  individuals  will  make  borrowing 
unavoidable.  Without  some  profit  allowed  by  law,  there  will  be  but  few 
lenders;  and  those  principally  bad  men,  who  will  break  through  the  law,  and 
take  a  profit;  and  then  will  endeavor  to  indemnify  themselves  from  the 
danger  of  the  penalty,  by  making  that  profit  exorbitant.  A  capital 
^distinction  must  therefore  be  made  between  a  moderate  and  ex-  [*456 
orbitant  profit;  to  the  former  of  which  we  usually  give  the  name  of 
interest,  to  the  latter  the  truly  odious  appellation  of  usury ;  the  former  is 
necessary  in  every  civil  state,  if  it  were  but  to  exclude  the  latter,  which 
ought  never  to  be  tolerated  in  any  well-regulated  society.  For,  as  the  whole 
of  this  matter  is  well  summed  up  by  Grotius;C^)  "if  the  compensation 
allowed  by  law  does  not  exceed  the  proportion  of  the  hazard  run,  or  the  want 
felt,  by  the  loan,  its  allowance  is  neither  repugnant  to  the  revealed  nor  the 
natural  law:  but  if  it  exceeds  those  bounds,  it  is  then  oppressive  usury;  and 
though  the  municipal  laws  may  give  it  impunity,  they  can  never  make  it 
just."(9S) 

We  see  that  the  exorbitance  or  moderation  of  interest,  for  money  lent, 
depends  upon  two  circumstances;  the  inconvenience  of  parting  with  it  for  the 
present,  and  the  hazard  of  losing  it  entirely.  The  inconvenience  to  individual 
lenders  can  never  be  estimated  by  laws;  tiie  rate  therefore  of  general  interest 
must  depend  upon  the  usual  or  general  inconvenience.  This  results  entirely 
from  the  quantity  of  specie  or  current  money  in  the  kingdom;  for  the  more 
specie  there  is  circulating  in  any  nation,  the  greater  superfluity  there  will  be 
beyond  what  is  necessary  to  carry  on  the  business  of  exchange  and  the  com- 
mon concerns  of  life.  In  every  nation  or  public  community  there  is  a  certain 
quantity  of  money  thus  necessary;  which  a  person  well  skilled  in  political 
arithmetic  might  perhaps  calculate  as  exactly  as  a  private  banker  can  the 
demand  for  running  cash  in  his  own  shop:  all  above  this  necessary  quajitity 
may  be  spared,  or  lent,  without  much  inconvenience  to  the  respective  lenJiers; 
and  the  greater  this  national  superfluity  is,  the  more  numerous  will  be  the 
lenders,  and  the  lower  ought  the  rate  of  the  national  interest  to  be;  but  where 
there  is  not  enough  circulating  cash,  or  barely  enough,  to  answer  the 
onlinary  uses  of  the  public,  interest  will  be  proportionably  high:  for  lenders 
will  be  but  few,  as  few  can  submit  to  the  inconvenience  of  lending.(96) 

is)  DeJ,b.^j>.l.i,e.J%li!L 

(95)  Commercial  Bank  of  Canada  v.  Colton  et  al.  lyUpp.  Can.  (C.  P.)  447.  449  (1867). 
State  V.  Multnomah  County,  13  Ore.  287,  295  (1886), 

(^)  It  is  not  the  amount  of  money  circulating  in  a  country  which  determines  the  rate 
of  interest.  Money  is  but  the  representative  of  value.  The  effect  of  a  larger  or  smaller 
currency  is  to  depress  or  raise  the  prices  of  all  commodities.  What  ia  really  the  subject 
which  produces  interest  is  not  the  money,  but  what  it  will  purchase.  No  man  borrows 
money  to  hoard.  He  borrows  it  to  employ  in  productive  industry.  He  is  willing  to  pay 
such  an  interest  as  tbe  profits  in  the  business  in  which  he  invests  it  will  enable  him  to 
pay,  and  compensate  him  besides  for  his  risk  and  trouble.  The  capitalist  who  has  money 
to  lend  is  willing  to  take  such  a  sum  as  will  equal  the  average  rate  of  profits  less  the 
trouble  and  risk  of  employing  it  in  that  way.  It  will  be  seen  that  the  actual  rate  of 
interest  depends  on  the  demand  for,  and  supply  of,  capital;  and  its  necessary  rate — that 
centre  about  which  it  oscillates— is  the  average  rate  of  profits  on  capital.  It  is  proper  to 
remark,  in  order  to  avoid  a  very  common  mistake  upon  Ibis  subject,  that  the  rate  of 
profits  in  all  employments  of  capital  is  nearly  the  same,  allowing  for  the  effect  of  certain 
circumstances  of  convenience  or  inconvenience,  honor  or  dishonor,  which  oCten  make  a 
great  apparent  difference,  but  which  form  no  element  in  that  which  determines  the 
interest  of  money.     A  latge  nominal  rate  of  profits  often  includes  compensation  for  skill 
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"'457]  *^  ^'^  ^^^  hazard  of  an  entire  loss  lias  its  weight  in  the  regula- 
tion of  interest:  hence  the  better  the  security  the  lower  will  the 
interest  be;  the  rate  of  interest  being  generally  in  a  compound  ratiff,  formed 
out  of  the  inconvenience  and  the  hazard.  And  as  if  there  were  no  inoouve- 
nience  there  should  be  no  interest  but  what  is  equivalent  to  the  hazard,  90  if 
there  were  no  hazard  there  ought  to  be  no  interest  save  only  what  arises 
from  the  mere  inconvenience  of  lending.  Thus,  if  the  quantity  of  specie  in 
a  nation  be  such  that  the  general  inconvenience  of  lending  for  a  year  is 
to  amount  to  three  per  cent.:  a  man  that  has  money  by  him  will  perhaps 
lend  it  upon  a  good  personal  security  at  Jive  per  cent. ,  allowing  two  for  the 
hazard  run;  he  will  lend  it  upon  landed  security  or  mortgage  at  /our  per 
cent,,  the  hazard  being  proportionably  less;  tnit  he  will  lend  it  to  the 
state,  on  the  maintenance  of  which  all  his  property  depends,  at  three  per 
cent.,  the  hazard  being  none  at  all. 

But  sometimes  the  hazard  may  be  greater  than  the  rate  of  interest  allowed 
by  law  will  compensate.  And  this  gives  rise  to  the  practice  of,  i .  Bottomry, 
or  respondentia.     2.  Policies  of  insurance.     3.  Annuities  upon  lives. 

And  first,  bottomry,  (whidi  originally  arose  from  permitting  the  master  of 
a  ship,  in  a  foreign  country,  to  hypothecate  the  ship  in  order  to  raise  money 
to  refit,)  is  in  the  nature  of  a  mortgage  of  a  ship;  when  the  owner  takes  up 
money  to  enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom 
of  the  ship  (^partem  pro  toto){<yf)  as  a  security  for  the  repayment.  In  which 
case  it  is  understood,  that  if  the  ship  be  lost,  the  lender  loses  also  his  whole 
money;  but,  if  it  returns  in  safety,  then  he  shall  receive  badt  his  principal, 
and  also  the  premium  or  interest  agreed  upon,  however  it  may  exceed  the 
legal  rate  of  interest.  (98)  And  this  is  allowed  to  be  a  valid  contract  in 
*458]  all  trading  *nations,  for  the  benefit  of  commerce,  and  bj-  reason  of 
the  extraordinary  hazard  run  by  the  lender.  (A)  And  in  this  case 
the  ship  and  tackle;  if  brought  home,  are  answerable  (as  well  as  the  person 
of  the  borrower)  for  the  money  lent  But  if  the  loan  is  not  upon  the  vessel, 
but  upon  the  goods  and  merchandise,  which  must  necessarily  be  sold  ot 
exchanged  in  the  csurse  of  the  voyage,  then  only  the  borrower,  personally, 
is. bound  to  answerfthe  contract;  who  therefore  in  this  case  is  said  to  take  up 
lavney  at  respondtmiia.{gtj)  These  terms  are  alaB  applied  to  contracts  for 
lAHe  repayment  of  money  borrowed,  not  on  the  ship  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itself;  when  a  man  lends  a  merchwit  1000/. 
to  be  employed  in  a  beneficial  trade,  with  conditifm  to  be  repaid  with  extra- 
ordinary interest,  in  case  such  a  voyage  be  safely  performed:(t)  which  kind 
of  agreement  is  sometimes  called /Tntff  niiuAVMm,(ioo)and  sometimes  usura 
maritima.^j)  But  as  this  gave  an  opening  for  usurious  and  gaming 
contracts,  especiirilf  upon  long  voyages,  it  was  enacted  by  the  statute  19 
Geo,  II,  c.  37,  that  all  moneys  lent  on  bottomry  or  at  respondenHa,  on  vessels 
bound  to  or  from  the  East  Indies,  shall  be  expressly  lent  only  upon  the  ship 

(t)  Uoll.  defur.  twr.  SSL    MBlrne.&ztHnul  b.  I.  (i\  I  Sid.  ZT. 

en.   Bwjon-s  KMjm,  «.  11.   Cm.  Jkc  m  Bfii-         (J)  Mollo;,  Ibid.    UilTne,  lUd. 
\Brah.  q^toLjur,  privaL  t  B,  c  IS. 

and  responsibility,  as,  for  example,  in  the  buriness  of  the  apothecary  or  dmggiat. 
Another  remark  is,  that  in  periods  of  {[Teat  mercantile  preaauie  then  often  arises  a  sod- 
den demand  for  capital,  which  makes  interest  run  up  very  high,  lliis  is  becanae  mer- 
chants willingly  incur  large  sacrificen,  and  will  give  mncb  moic  than  money  ii  leallj 
worth  to  them  in  any  investment,  in  order  to  avoid  the  ruicona  conaequencea  of  mercan- 
tile dishonor.— SnARSWOOD. 

(wl  [A  part  for  the  whole.] 

<98)  The  Draco.  7  Fed.  Cases,  t 

{99)  White  V.  Cole,  34  Wend.  ( 
iSi. 

(100)  [Maritime  interests.] 
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or  upon  the  merchandise ;  that  the  lender  iihall  have  the  benefit  of  salvage;(j() 
and  that,  if  the  borrower  hath  not  an  interest  in  the  ship,  or  in  the  effects 
on  board,  equal  to  the  value  of  the  sum  borrowed,  he  shall  be  re^Kmsible  to 
the  lender  for  so  much  of  the  principal  as  hath  not  been  laid  out,  with  legal 
interest,  and  all  other  charges,  though  the  ship  and  merchandise  be  totaUy 
lost.  (10 1 ) 

Secondly,  a  policy  of  insurance  is  a  contract  between  A.  and  B.,  that  upon 
A.'s  paying  a  premium  equivalent  to  the  hazard  run,  B.  will  indemnify  or 
insure  him  against  a  particular  event.(i02)  This  is  founded  upon  one  of  the 
same  principles  as  the  doctrine  of  interest  upon  loans,  that  of  hazard;  but 
not  that  of  inconvenience.  For  if  I  insure  a  ship  to  the  Levant,  and  back 
again,  at  ^ve  fier  cmt.;  here  I  calculate  the  chance  that  she  performs  her 
voyage  to  be  twenty  to  one  against  her  being  lost;  and,  if  she  be  lost,  I  lose 
lool.  and  get  5/.  Now,  this  is  much  the  same  as  if  I  lend  the  mer- 
chant, whose  whole  fortunes  are  embarked  in  this  vessel,  looi.  at  *the  [*459 
rate  of  eight  per  cenl.  For  by  a  loan  I  should  be  immediately  out  of 
possession  of  my  money,  the  inconvenience  of  which  we  have  supposed  equal 
to  three  percent.:  if  tiierefore  I  had  actually  lent  him  100^,,  I  must  have 
added  3/.  on  the  score  of  inconvenience,  to  the  5/.  allowei  for  the  hazard, 
which  together  would  have  made  S/.  But,  as  upon  an  insurance,  I  am  never 
out  of  possession  of  my  money  till  the  loss  actually  happens,  nothing  is 
therein  allowed  upon  the  principle  of  inconvenience,  but  all  upon  the  prin- 
ciple of  hazard. (103)  Thus,  too,  in  a  loan,  if  the  chance  of  repayment 
depends  upon  the  borrower's  life,  it  is  frequent  (besides  the  usual  rate  of 
interest)  for  the  borrower  to  have  his  life  insured  till  the  time  of  repayment; 
for  which  he  is  loaded  with  an  additional  premium,  suited  to  his  age  and 
constitution.  Thus,  if  Sempronitts  has  only  an  annuity  for  his  life,  and 
would  borrow  lool.  of  Titius  for  a  year;  the  inconvenience  and  general  hazard 
of  this  loan,  we  have  seen,  are  equivalent  to  5/,,  which  is  therefore  the  legal 
interest;  but  there  is  also  a  spe^al  hazard  in  this  case;  for,  if  Sempronius 
dies  within  the  year,  Titius  must  lose  the  whole  of  his  looi.  Suppose  this 
chance  to  be  as  one  to  ten:  it  will  follow  that  the  extraordinary  hazard  is 
(t)  See  book  i.  paceZH. 

(loi)  The  general  nature  of  s  respondentia  bond  is  this:  the  borrower  binds  himsdf 
in  a  large  pen^  sum,  upon  condition  that  the  obligation  Bhall  be  void  if  he  pay  the  lendeil 
the  sum  borrowed  and  so  much  a  month  from  the  date  of  the  bond  till  the  ship  arrivec 
at  a  certain  port,  or  if  the  ship  be  lost  or  captured  in  the  course  of  tbe  voyHge.  The 
respondentia  interest  is  frequently  at  the  rate  of  forty  or  fifty  percent.^  or  in  proportion 
to  tlie  risk  Bud  profit  of  the  voyage.  The  respondentia  lender  may  insure  his  interes' 
in  the  success  of  the  vojage,  but  it  muat  be  expressly  specified  in  the  policy  to  be  respon- 
dentia interest  (3  Burr,  1391, )  unless  theie  is  a  particular  usage  to  toe  contrary.  Park. 
Ins.  Ti.  A  lender  upon  respondentia  is  not  obliged  to  pay  salvage  or  aveiagc  losses,  but 
he  is  entitled  to  receive  the  whole  sum  advanced,  provided  the  ship  and  cargo  arrive  at 
the  port  of  destination ;  nor  will  be  lose  the  benent  of  the  bond  if  an  accident  happens 
by  the  default  of  the  borrower  or  the  captain  of  Ihe  ship.  lb.  jai.  Nor  will  a  tem- 
porary capture,  or  any  damage  short  of  ue  destruction  of  the  ship,  defeat  his  claim. 
3  Park.  6a6,  637.     i  M.  &  S.  30. — Christian. 

Where  bottomry  bonds  are  sealed  and  the  money  paid,  the  person  borrowing  rnns  the 
hazard  of  all  injuries  by  stonn,  fire,  etc.  before  the  beginning  of  the  voyage,  unless  it  be 
otherwise  proviaed.  As,  that  if  the  ship  shall  not  arrive  at  such  a  place  at  such  a  time, 
etc.,  then  the  contract  hath  a  banning  from  the  time  of  sealing;  but  if  the  condition  be 
that  if  such  ship  shall  sail/rotn  London  to  any  port  abroad,  and  shall  not  arrive  there, 
etc.,  then,  etc.  the  contingency  hath  not  its  beginning  Ull  the  departure.  Beawea  Lex 
Merc.  143.  Park.  636,  A  lender  on  bottomry  or  respondentia  is  not  liable  to  contribute 
in  the  case  of  general  average,  nor  is  he  entitled  to  the  benefit  of  salvage.  Park.  637, 
639.  4  M.  &  Selw.  141.  See,  however,  Marshal  on  Insurance,  6  Cta.  book  3.  In  the 
case  of  hypothecation,  the  lender  may  recoixr  the  ship  itself  in  the  admiralty  court,  bnl 
not  in  bottomry  or  respondentia.     See  6  Moore,  397.— Chitty. 

(t03)  Cummmgs  v.  Cheshire  County  M.  P.  Co.  Ins.  Co.,  55  N.  H.  457,  458  (1875). 

(103)  Cummingsv.  Cheshire  County  M.  F.  Ins.  Co.,  55  N.  H.  457,  459  (1875). 
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worth  10/.  more,  and  therefore  that  the  reasonable  rate  of  interest  in  this 
case  would  be  fifteen  per  cent.  But  this  the  law,  to  avoid  abuses,  will  not 
permit  to  be  taken;  Sempronius  therefore  gives  Titius  the  lender  only  5/.,  the 
legal  interest;  but  applies  to  Caius,  an  insurer,  and  gives  him  the  other  10/. 
to  indemnify  Titius  against  the  extraordinary  hazard.  And  in  this  manner 
may  any  extraordinary  or  particular  hazard  be  provided  against,  which  the 
established  rate  of  interest  will  not  reach;  that  being  calculated  by  the  state 
to  answer  only  the  ordinary  and  general  hazard,  together  with  the  lender's 
inconvenience  in  parting  with  his  specie  for  the  time.  But,  in  order  to 
prevent  these  insurances  from  being  turned  into  a  mischievous  kind  of 
gaming,  it  is  enacted,  by  statute  14  Geo.  III.  c.  48,  that  no  insurance  shall 
be  made  on  lives,  or  on  any  other  event,  wherein  the  party  insured  hath  no 

interest;  that  in  all  policies  the  name  of  such  interested  party  shall 
♦460]     be  *inserted;  and  nothing  more  shall  be  recovered  thereon  than  the 

amount  of  the  interest  of  the  insured. 
This  does  not,  however,  extend  to  marine  insurances,  which  were  provided 
for  by  a  prior  law  of  their  own.  The  learning  relating  to  these  insurances 
hath  of  late  years  been  greatly  improved  by  a  series  of  judicial  decisions; 
which  have  now  established  the  law  in  such  a  variety  of  cases,  that  (if  well 
and  judiciously  collected)  they  would  form  a  very  complete  title  in  a  code  of 
commercial  jurisprudence:  but,  being  founded  on  equitable  principles,  which 
chiefiy  result  from  the  special  circumstances  of  the  case,  it  is  not  easy  to 
reduce  them  to  any  general  heads  in  mere  elementary  institutes.  Thus 
much,  however,  may  be  said;  that,  being  contracts,  the  very  essence  of  which 
consists  in  observing  the  purest  good  faith  and  integrity, ''they  are  vacated  by 
any  the  least  shadow  of  fraud  or  undue  concealment;  and,  on  the  other  hand, 
being  much  for  the  benefit  and  extension  of  trade,  by  distributing  the  loss 
or  gain  among  a  number  of  adventurers,  they  are  greatly  encouraged  and 
protected  both  by  common  law  and  acts  of  parliament.  But  as  a  practice 
had  obtained  of  insuring  large  sums  without  having  any  property  on  board, 
which  were  called  insurances  interest  or  no  interest,  and  also  of  insuring  the 
same  goods  several  times  over;  both  of  which  were  a  species  of  gaming 
without  any  advantage  to  commerce,  and  were  denominated  wagering  policies: 
it  is  therefore  enacted,  by  the  stat,  19  Geo.  II.  c.  37,  that  all  insurances, 
interest  or  no  interest,  or  without  further  proof  of  interest  than  the  policy 
itself,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to  the 
insurer,  (all  of  which  had  the  same  pernicious  tendency,)  shall  be  totally 
null  and  void,  except  upon  privateers,  or  upon  ships  or  merchandise  from 
the  Spanish  and  Portuguese  dominions,  for  reasons  sufficiently  obvious;  and 
that  no  re-assurance  shall  be  lawful,  except  the  former  insurer  shall  be 
insolvent,  a  bankrupt,  or  dead:  and  lastly,  that,  in  the  East  India  trade, 
the  lender  of  money  on  bottomry,   or   at  respondentia,   shall   alone  have 

a  right  to    be    insured    for  the  money    lent,   and    the  borrower 
*46i]     *shall   (in  case  of  a  loss)  recover  no  more   upon  any   insurance 

than  the  surplus  of  his  property,  above  the  value  of  his  bottomry, 
or  respondentia  bond. 

Thirdly,  the  practice  of  purchasing  annuities/or  lives  at  a  certain  price  or 
premium,  instead  of  advancing  the  same  sum  on  an  ordinary  loan,  arises 
usually  from  the  inability  of  the  borrower  to  give  the  lender  a  permanent 
security  for  the  return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  stipulates  (in  effect)  to  repay  annually,  during  his  life,  some 
part  of  the  money  borrowed;  together  with  legal  interest  for  so  much  of  the 
principal  asannuallyremainsunpaid,  and  an  additional  compensation  for  the 
extraordinary  hazard  run  of  losing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death:  all  which  considerations,  b^ug  calculated   and 
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blended  together,  wiU  constitute  the  just  proportion  oz  guanlum  (104)  of 
the  annuity  which  ought  to  be  granted.  The  real  value  of  that  contingency 
must  depend  on  the  age,  constitution,  situation,  and  conduct  of  the  bor- 
rower; and  therefore  the  price  of  such  annuities  cannot,  without  the  utmost 
difSculty,  be  reduced  to  any  general  rules.  So  that  if,  by  the  terms  of  the 
contract,  the  lender's  principal  is  bona  fide  (and  not  colorably)(/)(io5)  put 
in  jeopardy,  no  inequality  of  price  will  make  it  an  usurious  l^gain;  though 
under  some  circumstances  of  imposition  it  may  be  relieved  against  in  equity. 
To  throw,  however,  some  check  upon  improvident  transactions  of  this  kind', 
which  are  usually  carried  on  with  great  privacy,  the  statute  17  Geo.  III.  c 
26  has  directed,  that  upon  the  sale  of  any  life-annuity  of  more  than  the 
value  of  ten  pounds  per  annum  (unless  on  a  sufficient  pledge  of  lands  in 
fee-simple  or  stock  in  the  public  funds)  the  true  consideration,  which  shall  be 
in  money  only,  shall  be  set  forth  and  described  in  the  security  itself;  and  a 
memorial  of  the  date  of  the  security,  of  the  names  of  the  parties,  cestuy  que 
irusts,i\of>)  cestuy  que  viesX^oj)  and  witnesses,  and  of  the  consideration- 
money,  shall  within  twenty  days  after  its  execution  be  enrolled  in  the  court 
of  chancery;  else  the  security  shall  be  null  and  void;(io8)  and,  in 
case  of  coUtisive  practices,  respecting  the  consideration,  the  *court,  [*462 
in  which  any  action  is  brought  or  judgment  obtained  upon  such  col- 
lusive security,  may  order  the  same  to  be  cancelled,  and  the  judgment  (if 
any)  to  he  vacated:  and  also  all  contracts  for  the  purchase  of  annuities  from 
infants  shall  remain  utterly  void,  and  be  incapable  of  confirmation  after 
such  infants  arrive  to  the  age  of  maturity.  But  to  return  to  the  doctrine  of 
common  interest  on  loans: 

Upon  the  two  principles  of  inconvenience  and  hazard,  compared 
together,  different  nations  have,  at  different  times,  established  different 
rates  of  inlerest.  The  Romans  at  one  time  allowed  cenlesima,  one  per  cent. 
monthly,  or  twelve  per  cent,  per  annum,  to  be  taken  for  common  loans;  but 
Justinian(»()  reduced  it  to  trientes,  or  oue-third  of  the  as  or  centesima,  that 

J  I)  Csrth.  67.  twelve  paru  or  uni^.ttieretaTsUKse  twelve  month  ty 

m)  Cud.  4.  32.  26.  Nov.  !t3,  S4.  35.  A  short  eipl!-  paymenta  or  unrix  were  held  to  aoiount  raniMllr 
ion  at  them  terms  siid  of  the  dtTMiin  uf  the  to  one  pound,  or  lu  uturarfna,-  *nd  go  tbe  umrs  ooea 
Roman  "nt"  will  be  iinerul  to  Ibe  sEudenl  not  only  were  rynoiiymoua  lotbeumm  cmlaimM.  And  all 
for  nndemandln^  the  dTllJuin,  but  aim  the  more  lower  rales  of  Interot  nere  deiK>m[nated  according 
clamlcal  wrlteis,  who  perpetually  refer  ta  thi*  din-       to  (he  relailou  (bey  bare  to  thla  centesimal  usury, 

tdbutlon.    Thus  Horace,  od  Pfjimeii.  830.  '--■'• '  — i""i~."'». '- 

RomanimifriijmffiaraiionibvittfBni  „.  „ ,_.. 

iMsirunf  tn  porta  centum  dti^ucrT'c.    Dtcat  cnlnameaacconlli 


Thus  Horace,  ad  fiirmer,  830.  or  urarsr  nmra:  for  the  wveral  mulliplraof  Ihetn 
dpucriionffiaratioji^itaaiEni  or  duodecimal  partBOf  the  lu.  were  knoAD  by  dl 
DiMTinl  in  paria  cattUTa  didw^e,  Dtcat  enlnameaacconlliialotlielrdllfereulctiniUnaliona: 
Piiiat  ADrlM.  ai  de  tiM\ncMnai  remMa  at  Kdan*,  fjvadrant.  ftvnt,  qninaaa,  temU,  aeptvru,  bet 
Ciic1b.9uM  tupnet  f  potfrol  tHiiac,  ttiens:  eu.  dodmtu.  dnOajH,  dttrax,  containing  reapeutlvelj  2.  S, 
Bempoleritim'ortluamI  redfl  uncla.  7u(ii»«f  4.  6,6, 1.  8.  9, 10. 1 1  tnuts.  or  dnodeclmal  una  uf  aa 
--,    >•/.28.^al).|2.    Gravln.  (h*.itir.drtf  •- 


.t.l.l«T 
>  write  and'tead  1  eihlwi''aton(* 'the'aubdTTlSons  oFiiieai 


ir  Ronan  youlbs  are  bred  This  being  premised,  the  following  table  wll'  rlcarly 


Come  hitber.  child,  (suppoee  'tis  AlUne's  bdqJ  denomlnsilons  of  tbe  ra 

Hold  up  tby  head;  twe  BTeImm  torty^ine:  muBf.  faKh^  ,u>,.o.  ._..  ..-.-v-u 

•  -j_£.. !_..    ...^.t,-,^^.  ^^jiijgj^.  Ana, live cenlfimm.  .  Integer Ilpercew 


ee  It  then  t__  Just  forty*lght: 
,.._.Th'sl 


iJerfamws,  wi  A 
33B,  I  487.1  Dodra-ala    .  . 

dividedlhe  prinelpal       Sejilunca  '.  '.  '. 


mm  Into  a  Auwf mi  partK,  one  of  which  they  allowed 

to  130  taken  monthly;  and  this,  which  waa  thehijrh-       Quincnn 

at  tate  of  Interest  penniiled,  they  called  luvre        Dienia 


a.amountiDByearly lotwelvepn-reni.  Now,  Qaadratita  . 
_  luc  u(  or  Roman  pound  was  commonly  uned  to  Sfnanaet  .  . 
expnn  any  iDCegral  sum,  and  was  divisible  Into       Vneim    .  .  . 


(104)  [As  much  aa] 

(lost  Smith  V.  Nicholas  etc.,  8  LeiRh  { Va.)  330,  351  ( 1837)- 

(106)  FHe  for  whose  benefit  a  trtiat  is  erecuted.] 

(107)  [He  during  the  life  of  whom  a  grant  is  made.] 

(105)  The  statute  cited  in  the  text  was  repealed  by  tbe  statute  53  Geo.  III.  C  141, 
which  last-named  act  was  explained  by  the  subsequent  one  of  3  Geo.  IV.  c.  93,  and,  lastly 
bv  thatof7Geo.'IV.  c.  75.  By  tbese  three  acta  the  enrollments  and  forms  of  attestatioD 
w  anuuitj-inatruments  afe  now  regtilated. — Chittv. 
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is,  four  per  cent.;  but  allowed  higher  interest  to  be  taken  of  merchants, 
because  there  the  hazard  was  greater.  So  too  Orotius  informs  us,(«) 
♦465']  that  in  Holland  the  rate  of  interest  was  then  eight  per  *cerU. 
in  common  loans;  but  twdve  to  merchants.  And  k)rd  Bacon  was 
desiivus  of  introducing  a  similar  policy  in  England:  {0)  but  our  law  estab- 
lishes one  standard  for  all  alike,  where  the  pledge  of  security  itself  is  not 
put  in  jeopardy;  lest,  under  the  general  pretence  of  vague  and  indetermin- 
ate hazard,  a  door  should  be  opened  to  fraud  and  usury:  leaving  specific 
hazards  to  be  provided  against  by  specific  insurances,  by  annuities  for  lives, 
or  by  loaus  upon  respondentia  or  bottomry.  But  as  to  the  rate  of  leg^ 
interest,  it  has  varied  and  decreased  for  two  hundred  years  past,  according 
as  the  quantity  of  specie  in  the  kingdom  has  increased  by  accessions  of 
trade,  the  introduction  of  paper  credit,  and  other  circumstances.  The  stat- 
ute of  37  Hen,  Vm.  c.  9  confined  interest  to  ten  ^r  r««/. ,  and  so  did  the 
statute  13  Eliz.  c.  8.  But  as,  through  the  encouragements  given  in  her 
reign  to  commerce,  the  nation  grew  more  wealthy,  so  under  her  successor 
the  statute  21  Jac.  I.  c.  17  reduced  it  to  eight /ifrco*/.,-  as  did  the  statute  12 
Car.  II.  c.  13  to  six:  and  lastly  by  the  statute  t2  Anne,  St.  2,  c.  16,  it  was 
brought  down  to  five  per  cent,  yearly,  which  is  now  the  extremity  of  legal 
interest  that  can  be  taken.  (109^)  But  yet,  if  a  contract  whidi  carries 
interest  be  made  in  a  foreign  country,  our  courts  will  direct  the  payment  of 
interest  according  to  the  law  of  that  country  m  which  the  contract  was 
made.(/}  Thus,  Irish,  American,  Turkish,  and  Indian  interest 
^464]     have  *been   allowed  in  our  courts  to  the  amount  of  even  twelve 

(M)  Dtjar.  fi.  AD.  2, 11.  IS.  (p]  1  Bq.  Ca.  Abr.  30*.    I  P.  Wm«.  ttt. 

(of  E»yi.c4i: 

(lo^f)  Asto  the  law  of  usury  in  general,  see  3  Chittjr's  Com.  L.  87  (091,  310  to  316,  R.  B. 
(^omyn  on  Usury,  Ord.  on  Usury,  and  Plowden  on  Usury.  There  must  be  an  unlawful 
intent,  and  therefore  if  the  usury  arise  from  error  in  compatation  it  will  not  vitiate.  Cro. 
Car.  501.  3  Bla.  Rep.  793.  i  Camp.  149.  Exorbitant  discount  to  induce  the  acceptor 
to  take  up  a  bill  before  it  is  due  is  not  usurious;  becauae  there  must  be  a  loan  or  forbear- 
ance of  payment,  or  some  device  for  the  purpose  of  concealing  or  evading  the  appear- 
ance of  a  loan  or  forbearance,  (4  East.  55.  5  Eiip.  11.  Peake,  aoa  i  B.  &  P.  144.  4 
Taunt.  810;)  nor  if  the  charge  alleged  to  be  usurious  is  fairly  referable  to  the  trouble:, 
expense,  etc.  in  the  transaction.  3  B.  &  P.  154.  4  H.  &  S.  191.  3  T.  R.  138.  1  Mad. 
Rep.  TI3.  I  Camp,  177.  ij  Vea.  lao.  Bankers  may  chaive  their  nsnal  conunisnon 
beyond  legal  interest.  3  T.  R.  53.  Under  the  direction  of  the  court,  it  is  the  piorince 
of  the  jury  to  determine  when  there  is  usury  in  a  transaction.  4  M.  &  S.  193.  I  Dowl. 
&  R.  570.  3  B.  &  A.  664.  3  BIh.  Rep.  864.  The  purchase  of  an  annuity  at  ever  ao  cheap 
a  rate  will  not  prima/acie  be  usurious;  but  if  it  be  for  years  or  an  express  agreement  to 
repurchase,  and  on  calculation  more  than  the  principal  with  legal  interest  is  to  be 
returned,  it  will.  3  B.  &  P.  151.  3  B.  &  A.  6  6.  And  if  part  of  the  advance  be  in  goodsi 
it  must  be  shown  that  they  were  not  overcharged  in  price.  Doug.  735.  i  Eap.  40.  1 
Camp.  375,  Holt,  N.  P.  C.  356.  A  loan  made  retumahle  on  a  certain  dav,  on  payment 
of  a  Bum  beyond  legal  interest,  on  default  thereof  may  be  a  penalty  and  not  usuriona 
interest,  the  intention  of  the  parties  being  the  criterion  in  all  cases.  If  money  be  lent  on 
risk  at  more  than  legal  interest,  and  the  casualty  affects  the  interest  only,  it  is  usury;  not 
ao  if  it  aSects  the  principle  also.  Cro.  Jac.  508.  3  Wils.  395.  The  usury  must  be  part 
of  the  contract  in  its  inception,  and  being  void  in  its  commencement  it  is  so  in  all  its 
atagea,  (Doug.  735  1  Stark.  385;)  though  bills  of  exchange  so  tainted  are,  by  the  58 
Geo.  III.  c,  93,  rendered  vnlid  in  the  hands  of  a  bona  Jiife  holder,  unless  he  hu  actual 
notice  of  the  usury;  but  if  the  drawer  of  a  bill  transfer  it  for  a  valuable  consideration, 
he  cannot  set  up  antecedent  usury  with  the  acceptor  as  a  defence.  4  Barr  &  Aid.  315. 
A  security  with  legal  interest  only,  substituted  for  one  that  is  usurious,  is  valid.  I  Camp 
165.  n.  a  Taunt.  1R4.  3  Stark.  137.  Taking  tisurioui  interest  on  a  bona  fide  debt  don 
not  destroy  the  debt  i  H.  B.  462.  i  T.  R.  153.  3  Vea  567.  i  Saund.  395.  The  penalty 
€ti  three  times  the  amount  of  the  principal  is  not  incurred  till  the  usurious  interest  has 
been  actually  received;  and  the  action  must  be  brought  witb'n  one  year  aflerwards.  8 
Bla.  Rep.  793.  3  B.  &  P.  381.  Houser  v.  Planters  Bank  of  Fort  Valley,  57  Ga,  95,  91 
(1S76).  I  Saund.  395,  a.  The  borrower  is  a  competent  witnesa  in  an  action  tot  the 
petialty.     i  Saund.  195,  a.,  33.— Chitt\'. 
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per  cent.:  for  the  moderation  or  exorbitance  of  interest  depends  upon 
local  circumstances;  and  the  refusal  to  enforce  such  contracts  would  put  a 
stop  to  all  foreign  trade. (no)  And  by  statute  14  Geo.  III.  c.  79,  all  mort- 
gages and  other  securities  upon  estates  or  other  property  in  Irdand  or  the 
plantations,  bearing  interest  not  exceeding  six  per  cent.,  shall  be  legal, 
though  executed  in  the  kingdom  of  Great  Britain;  unless  the  money  lent 
shall  be  known  at  the  time  to  exceed  the  value  of  the  thing  in  pledge;  in 
which  case  also,  to  prevent  usurious  contracts  at  home  under  color  of  such 
foreign  securities,  the  borrower  shall  forfeit  treble  the  sum  so  borrowed.(itt) 
4.  The  last  general  species  of  contracts  which  I  have  to  mention  is  that  of 

( 1 10)  By  tbe  13  Geo.  III.  c  63,  a.  30,  no  subject  of  hia  majeaty  in  the  Baat  Indi«a  •ball 
take  more  than  twelve  per  cent,  for  the  loan  of  any  money  or  merchaDdiae  for  a  year, 
and  every  contract  for  more  is  declared  void;  and  be  wbo  receivea  more  shall  forfeit 
treble  tbe  value  of  tbe  money  or  mercbandiae  lent,  witb  coata,  one  moiety  to  tbe  Bast 
India  Company  and  tbe  other  moiety  to  him  wbo  sues  in  tbe  courts  in  India.  If  there 
be  no  such  pTOnecation  within  three  years,  tbe  party  aggrieved  may  recover  what  he  baa 
paid  above  twelve  ^(r  era/.  If  tbe  informer  shall  compound  tbe  snit  before  the  defend- 
ant's answer,  or  atlerwarda,  without  leave  of  the  court,  he  shall  be  liable,  upon  convic- 
tion, to  be  fined  and  imprisoned  at  tbe  discretion  of  the  coorL     Sec.  3i. 

Where  foreign  interest  is  to  be  taken  or  not,  see,  in  general,  I  F.  Wma.  395,  396.  1  T. 
R.  5a.  I  Bla.  R.  J67.  Burr.  1094.  2  Bnj.  C  R.  a.  2  Vem.  393.  3  Atfc,  ^2^.  I  Vea. 
4^7.     Comyn  on  Usury,  15a. — Chitty. 

(ill)  Houaer  v.  Tbe  Planters  Bank,  see  ante.  To  remove  donbta  which  have  arisen 
upon  this  statute,  tbe  i  &  a  Geo.  IV.  c.  51  provides  that  bonds,  etc  made  in  Great  Britain 
concerning  lands,  etc.  in  Ireland  or  the  colonies.^hether  tbe  interest  be  payable  theie  or 
in  this  country,  and  bonds  under  similar  circumstances  given  as  a  cotlateral  security, 
shall  be  good  and  valid  to  all  intents  and  purposes  tbe  same  as  if  the  parties  had  resided 
on  the  spot  where  tbe  security  exists.  But  tbis  act  and  tbe  14  Geo.  III.  c.  79  extend  only 
to  landed  securities;  and  therefore  where  A.  contracted  with  B.  for  the  sale  of  an  estate 
in  the  West  Indies,  and  part  of  tbe  pnrcbase-money  was  secured  by  the  bond  of  B.  and 
C,  which  bond  having  been  cancelled,  another  was  executed  in  England  reserving  ii. 
per  cent,,  it  was  held  usurious.    3  T.  R.  425.— ChitTy. 

By  tbe  statute  3  &  4  W.  IV.  c  9S,  some  relaxation  of  tbe  usury  laws  was  made  in  favor 
of  trade,  and  it  was  enacted  that  no  person  taking  more  than  tbe  rate  of  legal  interest, 
for  the  loan  of  money  on  any  Wll  or  note  not  having  more  than  three  months  to  run, 
sliould  be  subject  to  any  penalty  or  forfeiture.  Shortly  afterwards,  tbe  statute  5  &  6  W. 
IV.  c.  41  enacted  that  bills  or  other  securities  should  not  be  totally  void  because  a  hieber 
rate  of  interest  than  Vfas  allowed  by  tbe  statute  la  Anne,  s.  a,  c.  16  bad  been  received 
thereon.  Tbe  atatute  i  Vict.  c.  80  next  enacted  that  bills  of  exchange  payable  at  or 
within  twelve  montha  should  not,  for  a  limited  time,  be  liable  to  the  laws  for  tbe  preven- 
tion of  usury;  and  this  statute  was  followed  by  six  others,  extending  from  time  to  time, 
the  original  enactment.     Tbe  statute  a  &  3  Vict.  c.  37  enacted  that  no  bill  of  exchange  or 

Eromiaaory  note  made  payable  at  or  within  twelve  months  al\cr  the  date  thereof,  or  not 
aving  more  than  twelve  montbsto  ran,  nor  any  contract  for  tbe  loan  or  forbearance  of 
money  above  the  sum  of  lo/.,  should,  by  reason  of  any  interest  taken  thereon  or  secured 
thereby,  orany  agreement  to  buy  or  receive  or  allow  interest  in  discounting,  negotiating, 
or  transferring  any  such  bill  or  note,  be  void,  nor  any  person  so  lending  be  liable  to  the 

Snalties  of  the  usury-laws;  but  it  was  provided  that  this  relaxation  abould  not  extend  to 
B  loan  or  forbearance  of  any  money  on  the  security  of  lands.  Tbepnblic  mind,  having 
thus  slowly  advanced  in  the  direction  of  tbe  policy  advocated  by  Bacon  above  two  cen- 
turies ago.  at  length  became  pre^red  for  a  still  wider  measure,  and  tbe  atatute  17  &  18 
Vict  c.  90,  after  laconically  reciting  in  tbe  preamble  that  "  it  ia  expedient  to  repeal  the 
laws  at  present  in  force  relating  to  usury,"  proceeds  to  repeal  wholly,  or  in  part,  eleven 
Engliab,  five  Scotch,  and  four  Irish  acts,  on  which  tbe  whole  penaltiesof  usury  previously 
vested.  Among  these  acta  are  included  those  relating  to  annuity-transactions.  The 
natural  laws  which  regulate  tbe  terma  on  which  money  can  be  borrowed  ere  therefore 
now  open  to  operate  freely,  and  borrowers  and  lenders  are  amenable  to  no  other  rules 
than  those  which  govern  contracts  in  general.  The  act,  however,  does  not  affect  the 
rights,  remedies,  or  liabilities  of  any  person  in  respect  of  any  thing  done  previously  to 
ite  passin  g. — K  ER  H. 

The  laws  of  the  several  States  of  the  United  States  usually  prescribe  a  rate  of  interest 
which  governs  in  all  contracts;  but,  in  many,  besides  this  there  is  naually  prescribed  a 
rate  up  to  wbiob  tbe  contracting  parties  may  by  a  convention  bind  themselves.  If  a 
fbrfeiture,  an  account  of  excessive  interest  charges  or  usury,  is  provided  for,  it  ia  usually 
confined  to  the  exces«ve  interest  charged. 
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debt;  whereby  a  chose  in  action,  or  right  to  a  certain  sum  of  money,  is  mu- 
tually acquired  and  lost,  iq)  This  may  be  the  counterpart  of,  and  arise  firom, 
any  of  the  other  species  of  contracts.  As,  in  case  of  a  sale,  where  the  price 
is  not  paid  in  ready  money,  the  vendee  becomes  indebted  to  the  vendor  for 
the  sum  agreed  on;  and  the  vendor  has  a  property  in  this  price,  as  a  ckose  in 
action,  by  means  of  this  contract  of  debt.  In  bailment,  if  the  bailee 
loses  or  detains  a  sum  of  money  bailed  to  him  for  any  special  purpose,  he  be- 
comes indebted  to  the  bailor  in  the  same  numerical  sum,  upon  his  implied 
contract  that  he  should  execute  the  trust  reposed  in  him  or  repay  the  money 
to  the  bailor.  Upon  hiring  or  borrowing,  die  hirer  or  borrower,  at  the  same 
time  that  he  acquires  a  property  in  the  thing  lent,  may  also  become  indebted 
to  the  lender,  upon  his  contract  to  restore  the  money  borrowed,  to  pay  the 
price  or  premium  of  the  loan,  the  hire  of  the  horse,  or  the  like.  Any  con- 
tract, in  chort,  whereby  a  determinate  sum  of  money  becomes  due  to  any 
person,  and  is  not  paid,  but  remains  in  action  merely,  is  a  contract  of 

debt.(ii2)  And,  taken  in  this  light,  it  comprehends  a  great  variety 
*46s]     of  *acquisition;  being  usually  divided  into  debts  of  record,  debts  bj' 

special  and  debts  by  simple  contracts.(i  13) 

(4)  F.  N.  B.  119. 

1)  Bullard  V.  Bell,  4  Fed.  Cases,  641,  No.  3tzi.    Rodman  f.  Mun»on,  i^  Bub.  (N. 
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'.  Braintree  Mannf'g  Co.,  s  Fed.  Cases,  340,  No.  3485. 
(1T3)  I  Schoukr's  Pers.  Prop.  (2  ed.)  419.  People  v.  Kane,  4  Denio  (N.  Y.)  530.  S34 
(1847}.  Law  of  Contracts,  Leake's  (3^.)  I.  As  the  description  in  the  text  of  the  differ- 
ent kinds  of  contracts  is  loo  succinct,  it  may  be  usefal  to  the  student  to  state  the  distinc- 
tions between  each  and  Kive  a  comparative  view  of  their  relative  efiecL  In  pcant  of 
'orm,  contracts  are  threefold, — by  parol,  by  specially,  and  by  matter  of  recora.  Those 
jost  in  use  in  commercial  affaiis  are  parol  or  simple  contracts  not  under  seal.  All  con- 
tracts are  called  parol,  unless  they  be  either  specialties— that  is  deeds  under  seal — or  tw 
matter  of  record.  A  written  agreement  not  under  seal  is  classed  as  a  parol  or  simple 
contract,  and  is  nsually  considered  assucb,  just  as  much  as  any  agreement  by  mere  word 
of  mouth:  for,  as  observed  by  chief-baron  Skynner,  7  Term  Rep.  350,  Plowi  y>8,  there 
is  at  common  law  no  such  class  of  contracts  as  contracts  in  writing,  contradistinguislied 
from  those  by  parol  or  specialty.  If  tbey  are  merely  written  and  not  specialties,  they 
areparol.  There  are,  indwd,  distinctions  tietween  the  two  kinds  of  simple  contracts  under 
the  statute  of  frauds,  which  render  it  necessary  that  certain  descriptions  of  simple  con- 
tracts should  be  in  writing,  and  sometimes  signed.  But,  though  written,  they  still  con- 
tinue, like  ell  other  contracts  not  under  seal  nor  of  record,  to  be  considered  merely  u  in 
the  uature  of  contracts  by  parol. 

The  principal  points  in  which  a  deed  difiers  in  efiect  from  a  parol  contract  are — isL 
That  the  want  of  cousideratlon  constitutes  no  defence  at  law  to  an  action  on  such  deed; 
•nd  though  in  equity  relief  may  sometimes  be  had  in  cases  of  surprise,  or  catching  bar- 
gains, or  in  favor  of  creditors,  yet  the  mere  cireumstance  of  a  bond  or  deed  having  been 


n  voluntarily  without  consideration  constitutes  no  ground  for  relieving  the  party 
himself.  Fonbl.  on  Bq.  3d  edit.  347,  n.  f.  Toller,  1st  edit.  33i,  213.  Whereas,  in  sup- 
port of  any  proceeding  on  a  simple  contract,  the  creditor  must  prove  that  it  was  founded 
on  a  sutBcient  consideration.  4  East,  40J.  7  T.  R.  J50.  7  Bro.  P.  C.  550.  3  B.  &  P.  77. 
And  though  the  defendant  in  an  action  on  a  deed  is  at  liberty  to  avail  himself  of  any 
illegality  m  the  consideration  or  transaction,  yet  it  is  incumbent  on  him  to  state  the 
objection  with  precision  in  pleading;  whereas  in  an  action  on  a  inmple  contract  snch 
ground  of  defence  may  be  Kiven  in  evidence  under  the  general  issue,  i  Saund.  395. 
^  T.  R.  538.  ^  T.  R  424,  2  Wils.  347.  I  Bla.  R.  445.  7  T.  R.  477.  3dly.  That  in  plead- 
ing a  deed  it  is  not  necessary  to  show  that  it  was  founded  on  any  conBideration,  except 
'n  setting  forth  conveyances  operating  under  the  statute  of  uses,  (i  Hen.  Bla.  361.  aStra. 
.„_.,  _ft ...,._..-        ..     .    ....._,.    _ _.      -ibebadin   ^  -'.-«--      - 


1239;)  whereas  a  declaration  on  a  simple  contract  will  be  bad  in  arrest  of  judgment, 
unless  it  appear  therefrom  that  there  was  a  consideration  coextensive  with  the  promise. 
7  T.  R,  349.  4  East,  455.  3dly.  That  the  party  to  a  deed  is  in  most  cases  estopped  or 
precluded  from  controverting  any  statement  therein,  or  to  show  that  it  was  executed 
with  a  different  intent  or  object  to'that  which  the  deed  itself  imports,  (Hayne  v.  Maltby, 
3  T.  R.  9,  43S.  Com.  Dig.  Estoppel!,  i  Saund.  316.  n.  2.  Willes,  9:)  except  indeed  in 
cases  of  duress,  fraud,  or  illegality,  which  defences  the  law  admits,  notwithstanding  the 
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A  debt  of  record  is  a  sum  of  money  which  appears  to  he  due  by  the  evidence 
of  a  court  of  record.(i  14)  Thus,  when  any  specific  sum  is  adjudged  to  be 
due  from  the  defendant  to  the  plaintiff,  on  an  action  or  suit  at  law,  this  is  a 
contract  of  the  highest  nature,  being  established  by  the  sentence  of  a  court 


sntMequent  simple  contract,  nor  can  the  party  be  discharged  or  released  from  the  obli- 
gation of  a  deed  by  any  subsequent  contract,  unless  by  a  release  under  seal.  Co.  Litt 
3M,  b.  3T.  R.  590.  8  East,  346.  jthly.  That  a  deed  binds  the  heir  wben  named,  (Bac. 
Abr.  Heir  and  Ancestor,  F,  3  Sannd.  7,  n.  4,  136.  Plowd.  439,  441, )  and  a  devisee  of 
real  estate  may  be  sued  in  debt,  though  not  in  covenant,  on  snob  a  deed,  (3  &  4  W.  and 
M.  c.  14.  Bac.  Abr.  Heir,  F.  i  P.  Wms.  99.  7  East,  128;)  wbereaa  a  simple  contract- 
creditor  has  no  remedy  at  law  in  any  case  i^inst  the  real  estate  of  bis  deceased  debtor, 
though  in  some  cases,  by  marshalli  ds  the  assets,  (3  Wooddes.  48S, )  or  where  the  debtor 
died  a  trader,  relief  may  be  obtainedin  equity,  47  Geo.  III.  scse.  3,  c.  74.  6tbly.  That 
a  deed  is  entitled  to  preference,  except  as  to  rent  due  on  a  parol  dentiae,  over  simple 
contract  debts,  in  the  course  of  payment  of  a  testator's  debts,  {supra,  465.  Toller,  lat 
ed.  331.  5  T.  R.  307;)  and  though  this  rule  does  not  obtain  in  case  of  bankruptcy,  where 
all  creditors  receive  a  dividend  pari  passu  [Equally],  yet,  by  means  of  a  mortgage  atid 
some  other  deeds,  some  specific  secunty  may  freijuently  be  obtained,  or  right  to  prove  ac- 
quired, which  even  in  that  event  places  one  creditor  in  a  better  situation  than  he  would 
otherwise  have  been.  Tthly.  Thatadeed  is  not  affected  bythe  statute  of  limitations,  which 
renders  it  necessary  for  a  simple  con  tract- creditor  to  proceed  within  six  years  alter  hi« 
cause  of  action  accrued.  Cowp.  tog.  i  Sannd.  37,  38.  31  Jac.  I.  c  16.  Tidd,  S^  edit. 
19  Sthly.  That  in  pleading  a  deed  it  is  in  general  necessary  to  make  a  profert,  as  it  is 
technically  termed,  of  the  lued,  or  to  state  upon  the  record  some  excuse  for  the  omission. 
10  Co.  93,  b.  I  Cbitty's  Plead.  351.  3T.  R.1S1.  4  East,  585.  9thly.  That  in  caseof  a 
deed  when  a  profert  is  necessary,  the  other  party  is  entitled  to  oyer  and  copy,  fi  Saund. 
9,  n.  i;)  a  rignt  which  does  not  in  general  exist  in  case  of  simple  contracts.  Tidd,  6th 
edit  618,  619,  lothly.  Tbat  if  a  dwd  be  given  expresslv  to  secure  a  pre-existing  simple 
contract  debt  due  from  the  obligor,  it  will  at  law  merge  the  latter,  and  prevent  him  from 
suing  upon  the  same,  (3  Bast,  358,  359.  Cro.  Car.  415:}  though  if  the  deed  be  giren  as  a 
collateral  security  or  by  a  third  party,  itwill  nothave  that  operation.  3  East,  331.  Com. 
Dig.  Accord.    6Term.  Rep.  176,  177.    a  Leon.  110. 

Debts  or  contracts  of  record,  being,  as  we  have  seen,  sanctioned  in  their  creation  by 
some  court  or  magistrate  having  competent  jurisdiction,  have  certain  ptuticnlar  proper- 
ties dislingnisbing  them  as  well  from  simple  contracts  as  from  specialties,  ist.  These 
debts  or  contracts  cannot  in  pleading  be  impeached  or  aSected  b^  any  supposed  deiectTor 
illegality  in  the  transaction  on  which  they  are  founded;  and  if  a  judgment  be  erroneoni^ 
that  circumstance  will  aSbrd  no  answer  to  an  action  of  debt  upon  it,  and  the  only  course 
forthedefendantis  toreverseit  by  wTitoferror,(3  Burr.  1005.  4East,3ii.  3  Lev.  i6t. 
Gilb.  on  U.  &  T.  109.  Gilb.  Debt  41a.  Yelv.  155.  Tidd,  6th  ed,  1152;)  and  though  third 
persons,  who  have  been  defrauded  by  a  collusive  judgment,  may  show  such  &Bud,  so  as 
to  prevent  themselves  from  being  prejudiced  by  it,  ( 13  Elii.  c.  5.  3  Marsh.  393.  7  Taunt. 
^, )  the  parties  to  such  judgment  are  estopped  at  law  from  pleading  such  a  plea,  and  must 
m  general  apply  for  relief  to  a  court  of  equity.  13  Eliz.  c  5.  3  Marsh.  39a.  7  Taunt. 
97.  I  Anstr.  8.  There  is,  however,  one  instance  iu  which  a  party  may  apply  to  the 
common-law  conrt  to  set  the  judgment  aside. — viz.,  where  it  has  been  signed  upon  a 
warrant  of  attorney  given  upon  an  unlawful  consideration  or  obtained  by  fraud;  in  which 
case,  as  this  is  a  peculiar  instrument,  affording  the  defendant  no  opportunity  to  resist 
the  claim  by  pleading,  and  frequently  giyen  by  persons  in  distressed  circumstances,  the 
court  will  afford  relief  upon  a  summary  application.  Doug.  196.  Cowp.  737.  i  Hen. 
Bla.  75.  Semble;  not  so  in  Exchequer,  i  Anstr.  7,  8.  Another  peculiar  property  of  a 
contract  of  record  is  that  its  existence,  if  disputed,  must  be  tried  by  inspection  of  the 
record,  entry  of  recognizance,  etc.,  and  not  by  a  jury  of  the  country.  Tidd,  6th  edit. 
797-  798-  But  notwithstanding,  since  the  act  of  union,  an  Irish  judgment  is  a  record, 
yet  it  is  only  provable  by  an  examined  copy  on  oatta;  and  therefore  it  is  only  triable  by 
a  jury.  3  East,  473.  Another  quality,  and  one  of  the  most  important,  is  that  a  judg- 
ment when  docketted  binds  the  land  as  against  subsequent  purchasers,  (Tidd,  6th  edit 
966,  967;}  and  such  a  judgment  and  recognizance  is  entitled  to  preference  to  a  specialty 
and  other  debts  of  an  inferior  nature.  6  T.  R.  384.— Tidd,  6lh  edit  967.  Lastly,  if  a 
judgment  be  obtained  expressly  for  a  simple  contract  or  specialty  debt,  and  not  as  a 
collatemi  security,  the  interior  demand  is  merged,  according  to  the  rule  transit  in  rem 
Judicatam  [It  passes  into  matter  adjudged] :  but  if  the  judgment  were  obtained  merely 
as  a  collateral  security,  the  creditor  retains  an  election  to  proceed  either  on  the  judgment 
or  inferior  security.  3  East  358. — CairTV. 
(114)  Williams  on  Pers.  Prop.  (4  ed. )  96.  Bateman  on  Com.  Law,  189. 
937 


>v  Google 


465  OF  THE  RIGHTS  [Book  H 

of  judicature.(ii5)  Debts  upon  recognizance  are  also  a  sum  of  money, 
recognized  or  acknowledged  to  be  due  to  the  crown  or  a  subject,  in  thepres- 
mce  of  some  court  or  magistrate,  with  a  condition  that  such  acknowledgment 
shall  be  void  upon  the  appearance  of  the  party,  his  good  behavior,  or  the 
like:  and  these,  together  with  statutes  merchant  and  statutes  staple,  etc.,  if 
forfeited  by  uon-performance  of  the  condition,  are  also  ranked  among  this 
first  and  principal  class  of  debts,  viz. ,  debts  of  record ;  since  the  contract,  on 
which  they  are  founded,  is  witnessed  by  the  highest  kind  of  evidence,  viz., 
by  matter  of  record.  ( i  r6) 

Debts  by  specialty,  or  special  contract,  are  such  whereby  a  sum  of  money 
becomes,  or  is  acknowledged  to  be,  due  by  deed  or  instrument  under  seal.(i  17) 
Such  as  by  deed  of  covenant,  by  deed  of  sale,  by  lease  reserving  rent,  or  by 
bond  or  obligation;  which  last  we  took  occasion  to  explain  in  the  twentieth 
chapter  of  the  present  book;  and  then  showed  that  it  is  a  creation  or  acknowl- 
edgment of  a  debt  from  the  obligor  to  the  obligee,  unless  the  obligor  performs 
a  condition  thereunto  usually  annexed,  as  the  payment  of  rent,  or  money 
borrowed,  the  observance  of  a  covenant,  and  the  like;  on  failure  of  whi<i 
the  bond  becomes  forfeited  and  the  debt  becomes  due  in  taw.  These  are 
looked  upon  as  the  next  class  of  debts  after  those  of  record,  being  confirmed 
l^  special  evidence,  under  seal. 

Debts  by  simple  contract  are  such,  where  the  contract  upon  which  the  obli- 
gation arises  is  neither  ascertained  by  matter  of  record,  nor  yet  by  deed  or 
special   instrument,  but  by  mere  oral  evidence,  the  most  simple  of  any; 

(115)  Byaection  3716  of  the  Political  Codeof  Califoraia  "  erety  tax  has  tb«  effect  of  a 
jnagmeut  agaiust  the  peison,  and  every  lien  created  by  this  tiUe  baa  the  force  and  effect 
of  an  execution  duly  levied  against  all  the  property  of  the  delinquent;  the  jn<^DieDt  is 
not  satiified  nor  the  lien  removed  until  the  taxes  are  paid  or  the  propeity  sold  for  the 
payment  thereof."     San  Francisco  Gas  Co.  f.  Brickwedel,  6a  Cal.  641,  646  (i88a}. 

BumeB  V.  Simpson,  9  Kans  658,  664  (1873).  Carver  v.  Biaintree  Manof.  Co.,  5  Fed. 
Cases  p.  141,  No.  2485.  Bank  of  St.  Mary's  v.  The  State,  13  Ga.  475,  4S6  (1S53).  Cox  v. 
Harris,  48  Ala.  538,  5J9  (1873).  The  words  "a  specialty  or  any  agreement,  contract,  or 
prtmiise  in  writing,"  in  the  Indiana  statute  of  limitations  does  not  embrace  a  judgment 
kimbsll  V.  Whitney,  15  Ind.  2S0.  a8^  (1S60),  Judgments  are  contracts  within  the  mean- 
ing of  the  statute  of  Wisconsin,  which  declares  tnat  actions  upon  contracts,  express  or 
iomlied,  may  be  joined  in  the  same  action.  Freeland  v.  Williams,  131  U.  S.  405,  425 
(1889).  Childs  elal.  v.  The  Harris  Manuf.  Co.,  68  Wis.  331,  333  {1SS7).  Hammon  & 
Hathaway  v.  Smith,  1  Brevard  (S.  C.)  no,  113  (1803).  Pratt  v.  Dow,  36  Me.  81,88 
(1868). 

The  Illinois  statute  of  1833,  as  to  distribution  of  estates,  provided  where  there  was  not 
a  sufficiency  to  pay  all  the  debts  of  the  deceased,  "that  executois,  etc.,  shall  then  pay  the 
balance  on  the  legal  demands,  in  equal  proportions,  according  to  their  amount  wimont 
regard  to  the  nature  of  said  demand,  not  giving  preference  to  any  debts  on  account  of 
the  instrument  of  writing  on  which  the  same  may  be  found."  Speaking  of  this  statute 
the  court  said:  "A  judgment  is  a  demand,  but  it  is  not  a  demand  evidenced  by  an  inatm- 
meiit  of  writing  as  contemplated  by  the  ststute.  It  is  a  debt  of  record  created  by  operation 
of  law  in  which  the  original  demand,  whether  evidenced  by  oral  teatimony  or  specialty, 
ia  merged.  At  common  law  debts  were  to  be  paid  by  executors,  etc.,  according  to  their 
dignitv.  The  statute  was  intended  to  establish  a  more  equitable  rule,  and,  without  taking 
from  the  judgment  creditor  the  fruits  of  his  diligence,  required  otherdebts  tobe  paid^ra 
rata  regardless  of  the  kind  of  testimony  by  which  thev  were  to  be  established."  Wood- 
worth  V.  Paine's  Admr's,  Breese  (III.)  Rep.  374,  376  (183a) 

(116)  Williamson  Pera.  Prop.  (4  ed.)  105.  People  v.  Kane,  4  Denio  (N.  Y.)  530,  537 
(1847).     Leake's  Law  of  Contracts  (3  ed.)  132. 

(117)  Davis  ».  Smith,  5  Ga.  374,  385  (1848).  Probate  Court  v.  Child  «/«/.  51  VL  83, 
86(1878).  3  Whart.  on  Cont  (.881)59.  1  Story  on  Cont  (Sed.)3.  Story  on  Bills  of 
Exchange  (4  ed.)  17.  Conine  v.  Junction  &.  Breakwater  R.  R.  Co.,  3  Houst.  (DeL)  388, 
y>l  (1866).     Bateman  v.  Com.  I^aw,  [90, 

A  non-negotiable  note  given  subsequent  to  the  Act  of  Bankruptcy  of  September  16. 
1765.  in  payment  of  a  debt  contracted  prior  to  the  passage  of  aaid  act  by  the  General 
AJsembly  <rf  Pennsylvania,  will  not  entitle  the  holder  to  a  commiaaion  of  bankruptcy 
■gainst  the  maker.    Leaseeof  Joy  f^a/.  asngnee,  etc.  v.  Cassart,  i  Yatea  jo^  54  (1791]. 
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or  by  notes  *unsealed,  which  are  capable  of  a  more  easy  proof,  and  P466 
(therefore  only)  better,  than  a  verbal  promise.(ii8)  It  is  easy  to 
see  into  what  a  vast  variety  of  obligations  this  last  class  may  be  branched 
out,  through  the  numerous  contracts  for  money,  which  are  not  only  expressed 
by  the  parties,  but  virtually  implied  in  law.  Some  of  these  we  have  already 
occasionally  hinted  at;  and  the  rest,  to  avoid  repetition,  must  be  referred  to 
those  particular  heads  lu  the  third  book  of  these  commentaries,  where  the 
breach  of  such  contracts  will  be  considered.  I  shall  only  observe  at  present, 
that  by  the  statute  29  Car.  II.  c.  3,  rto  executor  or  administrator  shall  be 
charged  upon  any  special  promise  to  answer  damages  out  of  his  own  estate, 
and  no  person  shall  be  charged  upon  any  promise  to  answer  for  the  debt  or 
default  of  another,  or  upon  any  agreement  in  consideration  of  marriage,  or 
upon  any  contract  or  sale  of  any  real  estate,  or  upon  any  agreement  £at  is 
not  to  be  performed  within  one  year  from  the  making;  unless  the  agreement 
or  some  memorandum  thereof  be  in  a  writing,  and  signed  by  the  party  him- 
self, or  by  his  authority.  (119) 

But  there  is  one  species  of  debts  upon  simple  contract,  which,  being  a  trans- 
action DOW  introduced  into  alt  sorts  of  dvtl  life,  under  the  name  of  paper 
credit,  deserves  a  more  particular  regard.  These  are  debts  by  Irills  of  ex- 
change, &qA  promissory  notes, 

A  bill  of  exchange  is  a  security,  originally  invented  among  merchants  in 
different  countries,  for  the  more  easy  remittance  of  money  from  the  one  to 
the  other,  which  has  since  spread  itself  into  almost  all  pecuniary  transactions. 
It  is  an  open  letter  of  request  from  one  man  to  another,  desiring  him  to  pay 
a  sum  named  therein  to  a  third  person  on  his  account;  by  which  means  a 
man  at  the  most  distant  part  of  the  world  may  have  money  remitted  to  him 
from  any  trading  country. (119)  If  A.  lives  in  Jamaica,  and  owes  B.,  who 
lives  in  England,  1000/.,  now  if  C.  be  going  from  England  to  Jamaica,  ht^ 
may  pay  B.  this  1000/.,  and  take  a  bill  of  exchange  drawn  by  B.  in  England 
upon  A.  in  Jamaica,  and  receive  it  when  he  comes  hither.  Thus  does  B, 
receive  his  debt,  at  any  distance  of  place,  by  transferring  it  to  C. ; 
who  carries  over  his  money  *in  paper  credit,  without  danger  of  [*467 
robbery  or  loss,  (i  20)  This  method  is  said  to  have  been  brought  into 
general  use  by  the  Jews  and  I,ombards,  when  banished  fOT  their  usury  and 
other  vices;  in  order  the  more  easily  to  draw  their  efFects,out  of  France  and 
England  into  those  countries  in  which  they  had  chosen  to  reside.  But  the 
invention  of  it  was  a  little  earlier;  for  the  Jews  were  banished  out  of  Guienne 
in  1287,  and  out  of  England  in  i29o;(r)  and  in  1236  the  use  of  paper  credit 
was  introduced  into  the  Mogul  empire  in  China.  (j)(  121)  In  common  speech 
such  a  bill  is  frequently  called  a  draft;  but  a  biU  of  exchange  is  the  more  l^al 
as  well  as  mercantile  expression.  (122)     The  person,  however,  who  writes 

(r>.!Caita.  HIK,  Bug.  2m.  308.  (i)  Mod.  Un.  Hirt.  It.  *». 

(iiS)  Bateman  on  Com.  Law,  191,  193. 

(119]  Bdwardaon  Bills,  Notes  and  Negot  lusts.  (3  ed.)  38S.     Id.  151. 

(119)  Balemati  on  Com.  Law,  193. 

( lao)  Henderson  v.  Pope.  39  Ga.  361,  363  (1869).  Bills  of  exchange,  bondi  for  tb« 
payment  of  money,  and  promissory  notes  are,  in  the  popular  a(H:eptation  of  the  term, 
'^■securities"  for  money.  Jenninns  v.  Davis,  31  Conn.  134  139  (i86a).  Leidj-  V.  Tam- 
many, 9  Watta  (Pa.l  3S3.  358  (1840).  I  Dan.  Neg.  Inat,  (3  ed.)  6,  35.  Edwards  on 
Bills,  Notes  &  Negot.  Insts.  (3  ed  )  I.  Gilpin,  C.  J.,  in  Conine  v.  Junction  &  Break< 
water  R  R.  Co.,  3  Houst  (Del.)  388,  300  <i866).  says,  "Bills  of  exrhanfce  find  their 
origin  and  sanction  in  the  usage  and  custom  of  merchants,  the  lex  tnerrnloria,  a  particu- 
lar or  peculiar  system,  which,  being  in  the  interests  of  commerce,  became  at  length 
gradually  ingrafted  into  and  established  as  a  part  of  the  common  law  itself. " 

'--'"■  n  Bills  (4  ed.)  8      i  Dan.  on  Nee.  Inst.  (3  ed.1  5. 

Biun's  Justice  Brightley   (loed.)  79.    Kei;  v.   Uajnea,  5  Wbait 


Story  on  Bi 
Ibid.   14. 
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this  letter  is  called  in  law  the  drawer,  and  be  to  whom  it  is  written  the 
drawee;  and  the  third  person,  or  negotiator,  to  whom  it  is  payable,  (whether 
especially  named,  or  the  beater  generally,)  is  called  the  payee. 

These  bills  are  either  foreign,  or  inland;  foreign,  when  drawn  by  a  mer- 
chant residing  abroad  upon  his  correspondent  in  England,  q\  lAx  versa;(^\2j,') 
and  inland,  when  both  the  drawer  and  the  drawee  reside  within  the  king- 
dom,(i24)  Formerly  foreign  bills  of  exchange  were  much  more  regard«l 
in  the  eye  of  the  law  than  inland  ones,  as  being  thought  of  more  public 
concern  in  the  advancement  of  trade'  and  commerce.  But  now,  by  two 
statutes,  the  one  9  &  10  W.  III.  c.  17,  the  other  3  &  4  Anne,  c.  9,  inland 
bills  of  exchange  are  put  upon  the  same  footing  as  foreign  ones;(i25)  what 
was  the  law  and  custom  of  merchants  with  the  regard  to  the  one,  and  talten 
notice  of  merely  as  such,(^)  being  by  those  statutes  expressly  enacted  with 
regard  to  the  other.  So  that  now  there  is  not  in  law  any  manner  of  difierence 
between  them.(i26) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  engagement,  in 
writing,  to  pay  a  sum  specified  at  the  time  therein  limited  to  a  person  therein 
named,  or  sometimes  to  his  order,  or  often  to  the  bearer  at  large. (127)  These 
also,  by  the  same  statute  3  &  4  Anne,  c.  9,  are  made  assignable  and  endors- 
able    in    like  manner  as  bills  of  exchange.(i28)     But,  by  statute  15 

(t)  Boll.  Abr.  6. 


(Pa.)  563,  566  (1840).  Holloway  v.  Porter,  46  lud.  64  (1874).  Bylea  on  BUIa,  {13 
Eng.  ed.)  5.  Slory  on  Promissory  Notes  (7  ed,)  2,  5.  No  definition  of  a  prombsory 
note  requires  the  use  of  the  words  value  received.  CarQwright  v.  Gray,  57  Hun.  (N.  Y.) 
518,  5M  (1890).  No  precise  form  of  words  is  essentiftl  to  tfie  validity  either  of  a  bill  of 
esdiange  or  of  a  promissory  note.  Byles  on  Bills,  6,  citing  Chadwick  v.  Allen,  Stra. 
706.  Peto  V.  Reynolds,  9  Bxr.  410.  Reynolds  v.  Peto,  11  Exr.  418.  Negotiability  is  not 
an  esseotial  element  ia  a  promissory  note  of  hand.  Bates  v.  Bntler,  46  He.  387,  39a 
(1859J- 

( 133)  The  diSerent  states  which  compose  the  United  States  are  sovereign  and  inde- 
pendent and  foreign  to  each  other  in  all  respects  not  provided  for  by  the  terms  of  the 
lederal  compact,— the  constitution.  Hence  a  bill  drawn  in  one  state  upon  a  person 
residing  or  doing  business  in  another  has  been  invariably  held  to  be  a  foreign  bill  of 
exchange.  Buckner  v.  Pinley.  2  Peters,  586.  Fhcehix  Bank  v.  Hussey,  I3  Pick.  483. 
Wella  'v.  Whitehead,  15  Wend.  517.  Rice  v.  Hogan,  8  Dana,  133,  Brown  v.  Ferguson, 
4  Leigh.  37.  Carter  v.  Builey,  9  N.  Hamp.  558.— SHARSWOOD.  In  a  note  to  Offit  v. 
Vick  Bxcr.  etc.,  i  Walk.  (Miss.)  99,  104  (1821),  the  reporter  calls  attention  to  the  fact 
that  in  this  case  the  Coun  declined  to  decide  whether  a  bill  drawn  in  one  state,  upon  a 
person  residing  in  another  state,  was  a  foreign  or  inland  bill  of  exchange,  though 
infinitely  the  weight  of  authority  to  be  in  favor  of  its  being  an  inland  bill  of  eschange. 
The  question  was,  however,  settled  by  these  later  decisions  above  menboned. 

(134)  Edwards  on  Bills,  Note  and  Negot.  Insta.  (3  ed.)  7.  Buckner  v.  Finley  et  at.,  a 
Pet.  586,  590  (1829).    Story  on  Bills  (4  ed.)  17. 

<12S)  Story  on  Bills  (4  ed.)  593. 

(i36)One  very  important  dibtiaction  between  foreign  and  inland  bills  of  exchange 
5till  remains  unaltered  by  the  statutes, — viz.,  in  a  foreign  bill,  in  order  to  recover  agtdtut 
the  drawer  or  endorsers,  it  is  necessary  that  the  ',btll  should  be  protested  for  non-accept- 
ance or  non-payment,  (5  T.  R.  239;)  but  a  protest  is  not  necessary  upon  an  inland  bill  ta 
enable  the  holder  to  recover  the  amount  of  it  against  the  drawer  or  endoraers;  and  the 
only  advantage  of  a  protest  upon  an  inland  bill  is  to  give  the  bolder  a  right  ta  recover 
interest  and  expenses  incurred  by  the  non-acceptance  or  non-payment.  Ld.  Raym.  993. 
No  inland  bill,  payable  at  or  after  sight,  can  be  protested,  or  which  ia  not  drawn  payable 
at  some  time  after  date.  4  T.  R.  170.— Christian,  /n  r<r  Brown,  4  I'ed.  Cases  (B.  &  C) 
347(i89S). 

(127)  In  Windle  v.  Andrews,  2  Bam.  &.  Aid.  701.  it  was  decided  that  although  the  en- 
dorsee of  an  inland  bill  of  exchange  has  no  remedy  for  interest  under  the  statuteof  Anne, 
unless  the  bill  has  been  regularly  protested,  still,  that  statute  does  not  take  away  any 
remedy  which  the  holder  of  a  bill  of  exchange  had  previously;  and  the  drawer  of  a  bin 
of  exchange  which  is  not  duly  paid  is  liable  at  common  law  for  interest,  although  no 
protest  was  made. — Chitty. 

(is8)  Dunlop  V.  Harris,  5  t^l.  (Va.)  16,  49  (1804). 
930 
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Geo.  III.  c.  51,  all  promissory  or  other  notes,  *biUs  of  exchange,  r*468 
drafts,  and  undertakings  in  writing,  being  negotiable  or  transferable, 
for  the  payment  of  less  than  twenty  shillings,  are  declared  to  be  null  and 
void;  and  it  is  made  penal  to  utter  or  publish  any  such;  they  being  deemed 
prejudicial  to  trade  and  public  credit.  And  by  [7  Geo.  III.  c.  30,  all  such 
notes,  bills,  drafts,  and  undertakings,  to  the  amount  of  twenty  shillings,  and 
less  than  five  pounds,  are  subjected  to  many  other  regulations  and  formalities; 
the  omission  of  any  one  of  which  vacates  the  security,  and  is  penal  to  him 
that  utters  it.(t29) 

The  payee,  we  may  observe,  either  of  a  bill  of  exchange  or  promissory 
note,  has  clearly  a  property  vested  in  him  (not  indeed  in  possession,  but  in 
action)  by  the  express  contract  of  the  drawer  in  the  case  of  a  promissory 
note,  and,  in  the  case  of  a  bill  of  exchange,  by  his  implied  contract,  viz., 
that,  provided  the  drawee  does  not  pay  Uie  bill,  the  drawer  will:(i3o)  for 
which  reason  it  is  usual  in  bills  of  exchange  to  express  that  the  value  thereof 
hath  been  received  hy  the  drawer:(»)  in  order  to  show  the  consideration  upon 
which  the  implied  contract  of  repayment  arises.  And  this  property,  so  vested, 
may  be  transferred  and  assigned  from  the  payee  to  any  other  man;  contrary 
to  the  general  rule  of  the  common  law,  that  no  chose  in  action  is  assignable: 
which  assignment  is  the  life  of  paper  credit. (131)  It  may  therefore  be  of 
some  use  to  mention  a  few  of  the  principal  incidents  attending  this  transfer 
or  assignment  in  order  to  make  it  regular,  and  thereby  to  charge  the  drawer 
with  the  payment  of  the  debt  to  other  persons  than  those  with  whom  he 
originally  contracted,  ( 1 32) 

In  the  first  place,  then,  the  payee,  or  person  to  whom  or  whose  order  such 
bill  of  exchange  or  promissory  note  is  payable,  may  by  endorsement,  or 
writing  his  name  in  dorso,  or  on  the  back  of  it,  assign  over  his  whole  property 
to  the  bearer,  or  else  to  another  person  by  name,  either  of  whom  is  then 
called  the  endorsee;  and  he  may  assign  the  same  to  another,  and  so  on  in 
infinitum. {i^Z)    And  a  promissory  note,  payable  to  A.  ox  bearer,  isnegotiable 
without  any  endorsement,  and  payment  thereof  may  be  demanded 
by  any  bearer  *of  it.(i')(i34)     But  in  case  of  a  bill  of  exchange,     P469 
the  payee,  or  the  endorsee,  (whether  it  be  a  general  or  particular 
endorsement,)  is  to  go  to  the  drawee,  and  ofier  his  bill  for  acceptance;  which 
acceptance  (so  as  to  chaige  the  drawer  with  costs)  must  be  in  writing,  under 
or  on  the  back  of  the  bill.     If  the  drawee  accept^  the  bill,  either  verbally  or 
in  writing, (tc)  he  then  makes  himself  liable  to  pay  it;  this  being  now  a  > 
contract  on  his  side,  grounded  on  an  acknowledgment  that  the  drawer  haa  ' 
effects  in  his  bands,  or  at  least  credit,  sufficient  to  warrant  the  payment.     If 
the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value  of  20/.  01  upwards, 
and  expressed  to  be  for  value  received,  (135)  the  payee  or  endorsee  may  , 

(u)  SUB.  1212.  u.  a  R. 

<«j  2  Show.  235.    Orant  K  Vau«haD.  T.    4  Oaa.  (»}  tHn.  1000. 


(139)  B^  the  statute  of  7  Geo.  IV.  c.  6,  the  issuing  of  promissory  notes  for  mij  mm  ' 
under  5I.  is  prohibited,  under  a  pendty  of  30/.  for  every  such  note  issued.— ChitTY. 

(130!  I  Edwards  on  Bills,  Notes  and  Negot.  Insts.  (3  ed.)  14- 

(191)  Broom's  Parties  to  Actions,  ao.  i  Edwards  on  Bills,  tfotes  and  NegoL  Inits.  (3 
ed.)  38S. 

(laaiStoiTon  Bills  (4ed.)  ao,  77. 

(133)  [Indefinitely.]     Broom's  Parties  to  Actions,  ao.  ' 

(134)  Bateman  on  Com.  Law,  195. 

(13s)  No  anthority  is  cited  by  the  learned  commentator  for  the  qnalificatioo  here 
expressed;  and  I  have  been  unable  to  trace  it.  I  can  find  no  statute  which  confines  a 
protect  for  non-acceptance  to  bills  of  the  value  of  3C^.  and  upwards  and  expressed  to  be  - 
for  value  received.  Bills  for  the  payment  of  less  than  20s.  are  void  by  statute  15  Geo.-i 
III-  c  SI.    I  have  supposed  that  this  was  a  mistake  of  pounds  for  shillings;  but  eveiy 


>v  Google 


469  OF  THE  RIGHTS  [Book  H 

protest  it  for  rum-acceptance;  which  protest  must  be  made  in  writing,  under  a 
copy  of  such  bill  of  exchange,  by  some  notary  public;  or,  if  no  such  notary 
be  resident  in  the  place,  then  by  any  other  substantial  inhabitant,  in  the 
presence  of  two  credible  witnesses;  and  notice  of  such  protest  must,  within 
fourteen  daj's  after,  be  given  to  the  drawer.(i36) 

But,  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance  he 
fails  or  refuses  to  pay  it  within  three  days  after  it  becomes  due,  (which  three 
days  are  called  days  of  grace, )  the  payee  or  endorsee  is  then  to  get  it  pro- 
tested for  non-payment,  in  the  same  manner,  and  by  the  same  persons  who 
are  to  protest  it  in  case  of  non-acceptance;  and  such  protest  must  also  be 
notified,  within  fourteen  days  after,  to  the  drawer.  (137)  And  he,  on  pro- 
ducing such  protest,  either  of  non-acceptance  or  non-payment,  is  bound  to 
make  good  to  the  payee,  or  endorsee,  not  only  the  amount  of  the  said  bills, 
(which  he  is  bound  to  do  within  a  reasonable  time  after  non-payment,  with- 
out any  protest,  by  the  rules  of  the  common  law,)(x)  but  also  interest  and 
all  charges,  to  be  computed  from  the  time  of  making  such  protest.  But  if 
no  protest  be  made  or  notified  to  the  drawer,  and  any  damage  accrues  by 
such  neglect,  it  shall  &11  on  the  holder  of  the  bill.(i38)    The  bill,  when 

(z)  Lurd  Barm.  VN. 

edttkiti  has  it  aal.  Again,  although  •ome  advantages  were  former]}'  held  to  arise  from  a 
bill  or  note  being  expressed  to  be  for  valae  received, — aach  as  that  it  was  necesauy  to 
rahe  the  presnmption  of  value,  or  estopped  the  maker  from  denying  consideration,— yet 
all  distinctions  of  that  chsractEr  are  now  exploded;  and  alt  the  incidents  of  negotiable 

eper  attach  as  fully  to  bills  and  notes  which  are  not,  as  to  those  which  are,  expreraed  to 
for  value  received.  White  v.  Ledwick,  4  Dong.  437.  Grant  v.  Da  Costa,  3  M.  &  S. 
351.  Benjamin  v  Pillman,  3  McLean,  it^.  Townsend  f.  Derby,  3  Metcalf,  363.  Hnb- 
fate  V.  Pogartie,  3  Rich.  413.— Sharswood. 

(136)  With  respect  to  aaeptaace  and  protest,  the  law  now  is,  in  several  material  points, 
different  from  the  statement  of  it  in  the  lexl.  Acceptance  is  not  necessary,  though  usual 
and  desirable,  on  IhIIe  payable  at  a  certain  time;  but  iriien  the  bill  is  payable  at  a  ceitain 
distance  of  time  after  sifht,  then  acceptance  is  essential  and  should  not  be  delayed, 
bemuse  (as  the  time  foe  payment  of  the  bill  does  not  benn  to  run  till  it  is  accepted,  6 
T.  R.  iia.  Bayl.  ija.  Chitty  on  Bills,  168, 1  the  responsibility  of  the  drawer  would  be 
thereby  protracted.  Acceptance  of  an  inland  bill  can  now  be  in  writitir  only  on  the 
fikCeM  the  bill  itself,  (by  i  &  3  Qeo.  IV.  c.  78;)  though  formerly,  aa  is  stiStAjr  aue  with 
foreign  bills,  it  might  have  been  verbal,  or  in  writing  on  any  other  _pap^.  4  East,  67. 
5  Bast,  514-  But  in  all  cases,  whether  of  an  inland  or  foreign  bill,  if  it  be  presented  and 
acceptance  is  refused,  prompt  notice  (within  fourteen  days  will  not  suffice,  hut  usually 
the  next  day  to  the  immediate  endorser;  and  each  endorser  is  allowed  a  day)  must  be 
given  to  the  drawer  and  endoraera,  or  they  will  be  discharged  from  responsibility.  Upon 
non-arceptance,  the  holder  may  immediately  sue  the  drawer  (3  Camp,  i^')  and  endorsers, 
(4  Bast,  481,)  without  waiting  till  the  hill  become  due,  according  to  the  terms  of  it.  No 
protest  of  an  inland  bill  is  essential  to  entitle  the  holder  to  recover  interest  and  costs; 
and  such  protest  now  seems  useless.     3  B.  &  A.  696.— Chitty. 

Bank  notes  are  promissory  notes,  made  by  banks,  payable  to  bearer  on  demand,  and 
intended  to  circulate  as  money.  Miller  v.  Race,  i  Burr.  4j3.  Fleming  v.  Brooke,  t  Sdi. 
Jb  Left.  318.  Drury  v.  Smith,  i  P.  Wms  404.  Miller  v.  Miller,  3  P.  Wms.  356.  Check* 
on  banks  are,  in  legal  effect,  inland  bills  of  exchange  drawn  on  the  banks  by  a  cua- 
tomer,  who  has  funds  on  deposit,  payable  to  bearer  or  to  order  on  demand.  The  bank, 
on  which  a  check  is  drawn,  if  the  drawee  has  fnnds  to  meet  it.  is  bound  to  pay  the  check 
on  presentation.  The  drawee,  on  his  part,  is  bound  to  use  proper  diligence  in  the  pre- 
sentation of  the  check  for  payment.  Should  he  fail  in  this  respect,  and  the  bank  became 
insolvent  in  the  meantime,  the  drawee  will  lose  his  right  to  call  upon  the  drawer  for  the 
amount.  If  the  drawer  has  no  funds  in  bank  or  withdrawing  them  before  Ihe  check 
ja  presented,  he  will  be  liable  to  the  drawee  or  holder  of  the  check  for  the  amount.  This 
SUDJect  is  di8cu<ised  in  i  Reid  on  Corp.  Fin.  J!  334.  p.  614. 

( 137)  Days  of  grace  were  allowed  m  Massachusetts  by  the  statute  of  1824,  c.  130.  and 
by  the  Revised  Laws  of  1S35  st.  13,  c.  33.  W  5.  6,  which  allow  days  of  grace  upon  all 
bills  of  exchange  payable  at  sight  or  at  a  future  day  certain  and  on  all  promissory  nego- 
tiable notes,  orders  or  drafts  payable  at  a  future  day  certain.  In  re  Brown,  4  Fed.  Caae*. 
p.  347.  Case  No.  1895.     Bell  v.  First  National  Bank  of  Chicago,  115  U.  S.  373.  380  (1883). 

(138)  In  a  note.  Story  on  Bills  (4  ed.)  369,  the  correctness  of  this  statement  of  the  doc- 
trine is  denied. 
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refused,  must  be  detnauded  of  tbe  drawer  as  soon  as  conveniently 
may  be:  for  though,  when  one  draws  a  bill  of  *exchange,  he  subjects  [*47o 
himself  to  the  payment  if  the  person  on  whom  it  is  drawn  refuses 
either  to  accept  or  pay,  yet  that  is  with  this  limitation,  that  if  the  bill  be  not 
paid  when  due,  the  person  to  whom  tt  is  payable  shall  in  convenient  time 
give  the  drawer  notice  thereof ;( 139)  for  otherwise  the  law  will  imply  it  paid: 
since  it  would  be  prejudicial  to  commerce  if  a  bill  might  rise  up  to  chaise 
the  drawer  at  any  distance  of  time:  when  in  the  mean  time  all  reckonings 
and  accounts  may   be  adjusted  between  the  drawer  and  the  drawee. (^) 

If  the  bill  be  an  endorsed  bill,  and  the  endorsee  cannot  get  the  drawee  to 
discharge  it,  he  may  call  upon  either  the  drawer  or  the  endorser,  or,  if  the 
bill  has  been  negotiated  through  many  hands,  npou  any  of  the  endorsers; 
for  each  endorser  is  a  warrantor  for  the  payment  of  the  bill,  which  is 
frequently  taken  iu  payment  as  much  (or  more)  upon  the  credit  of  the 
endorser  as  of  the  drawer.  And  if  such  endorser,  so  called  upon,  has  the 
names  of  one  or  more  endorsers  prior  to  his  own,  to  each  of  whom  he  is 
properly  an  endorsee,  he  is  also  at  liberty  to  call  upon  any  of  them  to  make 
him  satis&ction;  and  so  upwards.  But  the  first  endorser  has  nobody  to 
resort  to  but  the  drawer  only.  (140) 

What  lias  been  said  of  bills  of  exchange  is  applicable  also  to  promissorr 
notes,  that  are  endorsed  over,  and  negotiated  from  one  hand  to  another;  only 
that  in  this  case,  as  there  is  no  drawee,  there  can  be  no  protest  for  non- 
acceptance;  or  rather,  the  law  considers  a  promissory  note  in  the  ligbt  of  a 
bUl  drawn  bya  man  upon  himself,  and  accepted  at  thetimeof  drawing.(i4i) 
And,  in  caseof  non-payment  by  the  drawer,  the  several  endorseesof  the  promis- 
sory note  have  the  same  remedy,  as  upon  bills  of  exchange,  against  the  prior 
eodtwsers. 


CHAPTER  XXXI. 
OF  TnXB  BY  BANKRUPTCY. 


Thb  preceding  chapter  having  treated  pretty  largely  of  the  acquisition  of 
personal  property  by  several  commercial  methods,  we  from  thence  shall  be 
easily  led  to  take  into  oiir  present  consideration  a  tenth  method  of  trans- 
ferring property,  which  is  that  of 

X.  Bankruptcy;  a  title  which  we  before  lightly  touched  upon, (a)  so  far 
as  it  related  to  tbe  transfer  of  the  real  estate  of  Uie  bankrupt.  At  present 
we  are  to  treat  of  it  more  minutely,  as  it  principally  relates  to  the  disposition 
of  chattels,  in  which  the  property  of  persons  concerned  in  trade  more  usually 


(139)  story  on  Bills  U  ed.)  30a. 

(140)  Stoi7  on  Bills  (5  ed.)  383.  The  holder  of  the  bill  may  bring  actions  against  the 
acceptor,  drawer,  and  all  the  endorsers,  at  the  same  time.     But,  though  he  may  obtain 

i'udgments  in  all  the  actions,  yet  he  can  recover  but  one  satisfaction  for  the  value  of  the 
ill.  But  he  may  sue  out  execution  against  all  the  rest  for  the  costs  of  their  respective 
actions.    Baylej-,  43. — Chkistian. 

(i4i)Porbe9  v.  Marahall,  11  Exchequer  Rep.  (Hurlstone  &  Gordon)  179  (1855)-  Bay- 
ley  on  Bills  of  Exchange,  154. 

Mo  notice  of  the  non-payment  and  protest  of  a  bill  of  exchange  need  be  given  to  the 
drawer  when  he  knew  beforehand  that  he  had  no  effects  in  the  band  of  the  drawee  and 
had  no  reason  to  expect  that  the  bill  would  be  paid.  Hopkirk  v.  Page,  13  Ped.  Casea,  p. 
507,  case  No.  6697.     Bank  of  Columbia  ti.  French,  3  Fed.  Cases,  p.  635,  case  No.  867. 
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consists,  than  in  lands  or  tenements.  Let  us,  therefore,  first  of  all  consider, 
I.  U^io  may  become  a  bankrupt:  2,  What  acts  make  a  bankrupt:  5.  The 
proceedings  on  a  commission  of  bankrupts:  and,  4.  In  what  manner  an  estate 
in  goods  and  chattels  may  be  transferred  by  bankruptcy. 

I.  Who  may  become  a  bankrupt.  A  bankrupt  was  before(A)  defined  to 
be  "a  trader,  who  secretes  himself,  or  does  certain  other  acts,  tending  to 
defraud  his  creditors." (i)  He  was  formerly  considered  merely  in  the  light 
of  a  criminal  or  oflfender;(ir)(2)  and  in  this  spirit  we  are  told  by  Sir  Edward 

Coke,(i/)  that  we  have  fetched  as  well  the  name,  as  the  wickedness, 
*472]     *or  t^nkrupts  from  foreign  nations. (;)     But  at  present  the  laws  of 

bankruptcy  are  considered  as  laws  calculated  for  the  benefit  of  trade, 
and  founded  on  the  principles  of  humanity  as  well  as  justice;  and  to  that  end 
th^  confer  some  privileges,  not  only  on  the  creditors,  but  also  on  the  bank- 
rupt or  debtor  himself.  On  the  creditors,  by  compelling  the  bankrupt  to 
give  up  all  his  effects  to  their  use,  without  any  fraudulent  concealment:  on 
the  debtor,  by  exempting  him  from  the  rigor  of  the  general  law,  whereby  his 
person  might  be  confined  at  the  discretion  of  his  creditor,  though  in  r^ity 
he  has  nothing  to  satisfy  the  debt:  whereas  the  law  of  bankrupts,  taking  into 
consideration  the  sudden  and  unavoidable  accidents  to  which  men  in  trade 
are  liable,  has  given  them  the  liberty  of  their  persons,  and  some  pecuniary 
emoluments,  upon  condition  they  surrender  up  their  whole  estate  to  be 
divided  among  their  creditors. 

In  this  respect  our  legislature  seems  to  have  attended  to  the  example  of 
the  Roman  law,  I  mean  not  the  terrible  law  of  the  twelve  tables;  wh^eby 
the  creditors  might  cut  the  debtor's  body  into  pieces,  and  each  of  them  take 
his  proportionable  share:  if,  indeed,  that  law,  de  debitors  in  partes  secando,^;^^ 
is  to  be  understood  in  so  very  butcherly  a  light;  which  many  learned  men 
have  with  reason  doubted. (/)  Nor  do  I  mean  those  less  inhuman  laws,  (if 
they  may  be  called  so,  as  their  meaning  is  indisputably  certain , )  of  imprison- 
ing the  debtor's  person  in  chains;  subjecting  him  to  stripes  and  hard  labor, 
at  the  mercy  of  his  rigid  creditors;  and  sometimes  selling  him,  his  wife  and 

children,  to  perpetual  foreign  slavery  trans  7t6erim.-(g-){^')  an 
*473]     oppression  which   produced  so  many  *popular  insurrections,   and 

secessions  to  the  tmrns  sa^erXs)  But  I  mean  the  law  of  cession,  in- 
troduced by  the  Christian  emperors;  whereby,  if  a  debtor  ceded,  or  yielded 
up,  all  his  fortune  to  his  creditors,  he  was  secured  from  being  dragged  to  a 
gaol,  "omni  quoque  corporalt  cructatu  semofo." (A) (6)  For,  as  the  emperor 
justly  observes, (/)  "inAumanum  eraf  spoliatum  foriunis  suis  in  soOdum 
damnari." {•])     Thus  far  was  just  and  reasonable;  but,  as  the  departing 


u  do  Duke  baaknipt, "  Is  k  litenl  lianBUUon  or  tli 
Frencli  Idiom,  quijani  banqve  rwde, 

U)  TBTlor,  Comment.  In  L.  I>e(vmTliml.  Btt 
kenh.  OtiMir.  Jur.  1. 1.    Helnecc  Antlq.  t<l.  30,  4. 

'-'  'n  Pegu  and  ihe  adjac— •-■"  '-  "-- 


of  a,  indeaman,  (Diitreme.   1.  969.1   «nd   mpliit.  iDdi.  the  creditor  Is  enlllled  lo  dlipree  i>r  Uie 

broken,— denoUna  thereby  one  whose  shop  or  place  debtor  himself,  and  likewise  of  bis  vlfe  and  cbll- 

et  trade  Is  broken  and  gone:  thoiieh  otben  choose  dreo:  Itimmiich  thai  he  mav  eren  ilolaie  with  Ini- 

loadoptthe  nord  mute,  which  In  French  liitnlllea  puoltr  the  cbBSlItT  orthe  debtor's  wife:  bnt  Oko, 

aCraceorlrack,  and  tell  uathat  a  hanknipt  la  one      fcaodol—  "--'-*- .  .-i..i..-u . 

who  hatb  removed  his  tuinque.  leavlnR  but  a  trace  Hod.  Vn. 

behind.    4  lust.  277.    And  It  Ii  observable  that  the  (A)  Co( 

title  of  the  flnt  Rngllsh  sUtute  cancemliiK  this  jl}  Idbi 
oDance,  (S4  Hen,  VIII.  c.  4,)  "against Bucb  penous 


fl)  Ashhv  r.  Steere,  i  Fed.  Casts,  p.  19,  case  No.  576  (1846).  , 
'-*  Williams  on  Pers.  Prop.  (4  ed.)  135. 
Of  cuttinR  the  debtor  into  pieces.] 
Beyond  the  Tiber.] 
The  sacred  mount.] 
■  All  bodily  torture  being  also  removed."} 

It  was  inbumau,  being  deprived  of  all  tais  fb.liine,  to  be  ntterlv  rained. "] 
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from  one  extreme  is  apt  to  produce  its  opposite,  we  find  it  afterwards 
enacted,  {k)  that,  irtbe  debtor  by  any  unforeseen  accident  was  reduced  to 
low  circumstances,  and  would  swear  that  he  had  not  sufficient  left  to  pay  his 
debts,  he  should  not  be  compelled  to  cede  or  give  up  even  that  winch  He  htiil 
in  his  possession:  a  law  which,  under  a  false  noticm  of  hunianily,  seems  to 
be  fertile  of  perjury,  injustice,  and  absurdity. (8) 

The  laws  of  England,  more  wisely,  have  steered  in  the  middle  between 
both  extremes:  providing  at  once  against  the  inhumanity  of  the  creditor,  who 
is  not  sufiered  to  confine  an  honest  bankrupt  after  his  effects  are  delivered 
up;  and  at  the  same  time  taking  care  that  all  his  just  debts  shall  be  paid,  so 
Car  as  the  effects  will  extend.  But  still  they  are  cautious  of  encouraging 
prodigality  and  extravagance  by  this  indulgence  to  debtors;  and  therefore 
they  allow  the  benefit  of  the  laws  of  bankruptcy  to  none  but  actual  traders; 
since  that  set  of  men  are,  generally  speaking,  the  only  persons  liable  to  acci- 
dental losses,  and  to  an  inability  of  paying  their  debts,  without  any  fault  of 
their  own.  If  persons  in  other  situations  of  life  run  in  debt  without  the 
power  of  payment,  they  must  take  the  consequences  of  their  own  indiscre- 
tion, even  though  they  meet  with  sudden  accidents  that  may  reduce  their  for- 
tunes: for  the  law  holds  it  to  be  an  unjustifiable  practice  for  any  person  but 
a  trader  to  encumber  himself  with  debts  of  any  considerable  value. 
If  a  gentleman,  or  *one  in  a  liberal  profession,  at  the  time  of  con-  [*474 
tracting  his  debts,  has  a  sufficient  fund  to  pay  them,  the  delay  of 
payment  is  a  species  of  dishonesty,  and  a  temporary  injustice  to  his  creditor: 
and  if  at  such  time  he  has  no  sufficient  fund,  the  dishonesty  and  injustice  is 
the  greater.  He  cannot  therefore  murmur,  if  he  suffers  the  punishment 
which  he  has  voluntarily  drawn  upon  himself.  But  in  mercantile  transac- 
tions the  case  is  far  otherwise.  Trade  cannot  be  carried  on  without  mutual 
credit  on  both  sides:  the  contracting  of  debts  is  therefore  here  not  only  jus- 
tifiable, but  necessary.  And  if  by  accidental  calamities,  as,  by  the  loss  of  a 
ship  in  a  tempest,  the  failure  of  brother  traders,  or  by  the  non-payment  of  per- 
sons out  of  trade,  a  merchant  or  trader  becomes  incapable  of  discharging  his 
own  debts,  it  is  his  misfortune  and  not  his  fault.  To  the  misfortunes,  therefore, 
of  debtors,  the  law  has  given  a  compassionate  remedy,  but  denied  it  to  their 
&ults;  since,  at  the  same  time  that  it  provides  for  the  security  of  commerce, 
by  enacting  that  every  considerable  trader  niay  be  declared  a  bankrupt,  for 
the  benefit  of  his  creditors  as  well  as  himself,  it  has  also  (to  discourage 
extravagance)  declared  that  no  one  shall  be  capable  of  being  made  a  bank- 
rupt, but  only  a  trader;  nor  capable  of  receiving  the  full  benefit  of  the  stat- 
utes, but  only  an  industrious  trader. 

The  first  statute  made  concerning  any  English  bankrupts  was  34  Hen. 
VIII.  c,  4,  when  trade  began  first  to  be  properly  cultivated  in  England; 
which  has  been  almost  totally  altered  by  statute  13  Eliz.  c.  7,  whereby  bank- 
ruptcy is  confined  to  such  persons  only  as  have  used  ike  trade  of  merchandise, 
in  gross  or  by  retail,  by  way  of  bargaining,  exchange,  rechange,  bartering, 
chevisance,  (/  )  or  otherwise;  or  have  sought  their  living  by  buying  and  selling. 
And  by  statute  21  Jac.  I.  c.  19,  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  moneys  and  estates  into  their  trust  and  cus- 
tody, are  also  made  liable  to  the  statutes  of  bankruptcy:  and  the 
benefits,  as  well  as  the  penal  parts,  of  the  law,  are  ^extended  as  well  [*475 
to  aliens  and  denizens  as  to  natural-bom  subjects;  being  intended 
entirely  for  the  protection  of  trade,  in  which  aliens  are  often  as  deeply  con- 
cerned as  natives.  By  many  subsequent  statutes,  but  lastly  l^  statute  5  Geo. 

(K)  Nov,  I3fi,  c  t.  (t)  That  ta,  maUng  coDtnWM.    DuOeiua,  11.  Hft 

<8)  3  Part,  oa  Cont.  {7  ed.)  386. 
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II.  c,  30, (m')  bankers,  brokers,  and  factors  are  declared  liable  to  the  statutes 
of  bankruptcy;  aud  this  upon  the  same  reason  that  scriveners  are  included 
by  the  statute  of  James  I.,  viz.,  for  the  relief  of  their  creditors;  whom  they 
have  otherwise  more  opportunities  of  defrauding  than  any  other  set  of  dealers; 
and  they  are  properly  to  be  looked  upon  as  traders,  since  they  make  mer- 
chandise of  money,  in  the  same  manner  as  other  merchants  do  of  goods  and 
other  movable  chattels.  But  by  the  same  act,  (n)  no  farmer,  grazier,  ox  drtmer, 
shall  (Ss  such)  be  liable  to  be  deemed  a  bankrupt:  for,  though  they  buy  and 
sell  com,  and  hay,  and  beasts,  in  the  course  of  husbandry,  yet  trade  is  not 
their  principal,  but  only  a  collateral,  object;  their  chief  concern  being  to 
manure  and  till  the  ground,  and  make  the  best  advantage  of'  its  produce. 
And,  besides,  the  subjecting  them  to  the  laws  of  bankruptcy  might  be  a 
means  of  defeating  their  landlords  of  the  security  which  the  law  has  given 
them  above  all  others,  for  the  payment  of  their  reserved  rents;  wherefore, 
also,  upon  a  similar  reason,  a  receiver  of  the  king's  taxes  is  not  capable,  (i;) 
as  such,  of  being  a  bankrupt;  lest  the  king  should  be  defeated  of  those  exten- 
sive remedies  against  his  debtors  which  are  put  into  his  hands  by  the  pre- 
rogative. By  the  same  statute,  (/)  no  person  shall  have  a  commission  of 
bankrupt  awarded  against  him,  unless  at  the  petition  of  some  one  creditor, 
to  whom  he  owes  too/. ;  or  of  two,  to  whom  be  is  indebted  150/. ;  or  of  more, 
to  whom  altogether  he  is  indebted  200/.  For  the  law  does  not  look  upon 
persons  whose  debts  amount  to  less,  to  be  traders  considerable  enough,  either 
to  enjoy  the  benefit  of  the  statutes  themselves,  or  to  entitle  the  creditors,  for 
the  benefit  of   public    commerce,   to  demand    the    distribution    of   their 

effects.(9) 
♦476]         *In  the  interpretation  of  these  several  statutes,  it  hath  been  held, 

that  buying  only,  or  selling  only,  will  not  qualify  a  man  to  be  a 
bankrupt;  but  it  must  be  both  buying  and  selling,  and  also  getting  a  liveli- 
hood by  it.  As,  by  exercising  the  calling  of  a  merchant,  a  grocer,  a  mercer, 
or,  in  one  general  word,  a  ckapman,(\o)  who  is  one  that  buys  and  sells  any 

(IB)  1  ts.  (0)  niid. 


bankers, 


bleachers,  brokers,  brickmakeis,  builders,  calenderers,  carpenters,  carriers,  cattle  a 
sheep  salesmen,  coach  proprietors,  cowkecpera,  dyers,  fullers,  keepers  of  inos,  taverns, 
hotels,  or  coffee  houses,  limebumers.  livery  stable  keepers,  market  gardeners,  milleis, 
packers,  printers,  sbarebnikers,  ship-owners,  shipwrijflits.  Btockbrokers,  stockjobbers, 
victuallers,  warehousemen,  wharfingers,  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  moneys  or  estates  into  their  trust  or  custody,  persons 
insuring  ships  or  their  freight  or  other  matters  against  perils  of  the  sea.  persons  using  the 
trade  of  merchandise  by  way  of  bargaining.  excSiaDge,  bartering,  commisMon,  consign- 
ment, or  otherwise,  in  gross  or  by  retail;  and  persons  who,  either  for  thenuelvea  or  as 
agents  or  factors  for  others,  seek  their  living  by  buying  and  selling  or  buying  and  letting 
for  hire  ^oods  or  commodities,  or  by  the  workmanship  or  the  conversion  of  goods  or 
commodities;  but  a  farmer,  graiier,  common  laborer  or  workman  for  hire  shall  not,  nor 
•hall  a  member  of  any  partnership,  association  or  company  which  cannot  be  adjudged  a 
bankrupt  under  this  act,  be  deemed  as  such  a  trader  for  the  purposes  of  this  act. 
•  By  the  "  Bankruptcy  Act,  18S3,"  46  &  47  Vict,  a  debtor  committing  an  act  of  bank- 
mptcy  within  three  months  before  presentation  of  a  petition  for  declaring  him  a  bsnk- 
mpt  domiciled  within  England,  or  within  a  year  before  the  presentation  of  the  petition, 
ordinarily  residing  or  having  a  dweUing'house  or  place  of  business  in  England,  may  be 
adjudged  a  bankrupt  upon  the  petition  of  one  creditor  or  more,  where  the  debt  oraf^re- 
gate  of  debts  due  to  the  creditor  or  creditors  amounts  to  fifty  pounds. 

( 10)  It  has  been   long  held  that  if  the  affidavit  of  debt  term  the  debtor  a  "  dealer  and 
chapman,"  that  is  a  sufficient  description  of  trading   to  support  a  commission  of  bank- 
ruptcy; and  a  general  statement  in  the  commission  that  the  bankrupt  "  got  his  living 
by  buying  and  selling  "  is  enough  to  support  it,  though  the  bankrupt  is  described  •■  a 
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thing.  But  DO  handicraft  occupation  (where  nothing  is  bought  and  sold,  and 
where  therefore  an  extensive  credit  for  the  stock  in  trade  is  not  necessary  to 
be  had)  will  make  a  man  a  regular  bankrupt;  as  that  of  a  husbandman,  a 
gardener,  and  the  like,  who  are  paid  for  their  work  and  labor.  (;)  Also  an 
innkeeper  cannot,  as  such,  be  a  baukrupt:(r)  for  his  gain  or  livelihood  does 
not  arise  from  buying  and  seUing  in  the  way  of  merchandise,  but  greatly 
from  the  use  of  his  rooms  and  furniture,  his  attendance,  and  the  like:  and 
though  he  may  buy  com  and  victuals,  to  sell  again  at  a  profit,  yet  that  no 
more  makes  him  a  trader  than  a  schoolmaster  or  other  person  is,  that  keeps  a 
boarding-house,  and  makes  considerable  gains  by  buying  and  selling  what  he 
spends  in  the  house;  and  such  a  one  is  clearly  not  within  the  statutes,(i) 
But  where  persons  buy  goods,  and  make  them  up  into  salable  commodities,  as 
shoemakers,  smiths,  and  the  like;  here,  though  part  of  the  gain  is  by  bodily 
labor,  and  not  by  buying  and  selling,  yet  they  are  within  the  statutes  of 
banknipts:(/)  for  the  labor  is  only  in  melioration  of  the  ctnnmodi^,  and 
rendering  it  more  fit  for  sale. 

One  single  act  of  buying  and  selling  will  not  make  a  man  a  traderi(i  1) 
but  a  repeated  practice,  and  profit  by  it.  Buying  and  selling  bank-stock,  or 
other  government  securities,  will  not  make  a  man  a  bankrupt;  they  not  being 
goods,  wares,  or  merchandise,  within  the  intent  of  the  statute,  by  which  a 
profit  may  be  fairly  made.(»)  Xeither  will  buying  and  selling  under 
particular  restraints,  or  for  particular  purposes;  as,  if  *a  commissioner  [*477 
of  the  navy  uses  to  buy  victuals  for  the  fleet,  and  dispose  of  the  sur- 
plus and  refiise,  he  is  not  thereby  made  a  trader  within  the  statutes,  (w)  An 
in&nt,  though  a  trader,  cannot  be  made  a  bankrupt;  for  an  infant  can  owe 
nothing  but  for  necessaries:  and  the  statutes  of  bankruptcy  create  no  new 
debts,  but  only  give  a  speedier  and  more  effectual  remedy  for  recovering  such 
as  were  before  due:  and  no  perscm  can  be  made  a  bankrupt  for  debts  which 

(0  Cro.  C«r.  a 


waterman,  (ex  parte  Herbert,  3  Vea.  &  Bea.  400;)  for  no  clearer  information  can  be 
received  from  the  expression  "  dealer  and  chapman  "than  would  be  conveyed  by  the 
description  of  the  bankrupt  as  one  who  "sained  his  livelihood  by  buying  and  selhng;" 
which  general  statement  will  admit  the  finding  of  any  particular  trading.  Hale  v.  Small, 
a  Brod.  &  Bing.  37.     S.  C.  3   Wils.  Cha.  Ca.  86— Chittv. 

(II)  It  has  been  decided  thata  aingle  purchase,  made  with  intent  to  sell  again,  ia 
enough  to  constitute  a  trading,  so  as  to  bring  the  party  within  the  purview  and  operation 
of  the  bankrupt  laws.  Holroyd  v.  Gwynnc,  3  Taunt,  176.  Newland  v.  Bell,  Holt's  N 
P.  C333.  This,  however,  must  be  qualified.  Lord  Eltenborough  held  that  a  fishermsn 
who  bought  fish  at  sea  from  other  boats  for  the  purpose  of  making  up  his  own  cai^, 
which  he  carried  ashore  and  sold,  was  a  trader  within  themeaningof  the  ttankrupt  laws, 
iHeanny  v.  Birch,  3  Camp.  3^;)  but  lord  Eldon,  adverting  to  this  decision,  expressed  his 
opinion  to  be,  that,  although  it  would  be  immaterial  whether  the  acts  were  few  or  many, 
if  the  fisherman  went  ont  for  the  purpose  of  buying  fish,  that  would  make  him  a  general 
trader:  siill,  if  the  case  were  no  more  than  that  a  person  who  went  to  sea  to  fish,  and,  not 
obtaining  a  sufficient  carso,  buys  a  few  fish  to  make  it  up,  it  would  be  hasty  to  say  that 
such  a  partial  buyins  womd  amount  toa  general  trading,  Suchacase,  hislordshipadded, 
must  always  depena  upon  its  own  particular  circumstances,  and  be  properly  the  sabject 
of  a  trial  at  law.  It  was  further  observed,  that  a  farmer,  who  is  converting  his  apples — the 
fruit  of  his  orchard — into  cider,  and,  finding  he  has  not  a  sufficient  supply  from  his  own 
orchard,  makes  up  the  deficiency  by  purchasing  apples  from  his  neighoora,  or  the  owner 
and  workerof  a  coal-mine,  who  buys  small  articles,  as  bread,  cheese,  etc,  in  order  to  sell 
them  again  to  his  own  pitmen,  does  not  thereby  render  himself  a  trader  within  the  bank- 
rupt laws.    Ex parUGi^Wmaxt,  3  Rose,  437,  438. 

But,  it  seems  quite  clear,  the  question  of  law  is  not  now  governed  by  the  guanlunt 
[Amount]  of  the  trading:  it  is  a  settled  rule  that  if  any  stranger  may  be  supplied  with  tfae 
commodity  which  is  sold,  and  it  is  not  sold  as  a  favor  to  any  peiticnlar  person,  there  the 
person  so  selling  is  subject  to  the  bankrupt  laws.  Falman  v.  Vaughan,  I T,  R.  573.  Wright 
V.  Bird,  I'tice.  33.— Chittv, 
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he  is  not  liable  at  law  to  pay,  (x)    But  a  feme-covert  in  London,  being  a.  sole 
trader  according  to  the  custom,  is  liable  to  a  commission  of  bankrupt.(^) 

2.  Having  thus  considered  who  may,  and  who  may  not,  be  made  a  bfuik- 
rupt,  we  are  to  inquire,  secondly,  by  what  Mis  a  man  may  become  a  bankrupt. 
A  bankrupt  is  "  a  trader  who  secrets  himself,  or  does  certain  other  acts 
tending  to  defraud  his  creditors."  We  have  hitherto  been  employed  in  ex- 
plaining the  former  part  of  this  description,  "atrader;"  let  us  now  attend  to 
the  latter,  ' '  who  secrets  himself,  or  does  certain  other  acts  tending  to  defraud 
his  creditors."  And,  in  general,  whenever  such  a  trader,  as  is  before  de- 
scribed, hath  endeavored  to  avoid  his  creditors,  or  evade  their  just  demands, 
this  hath  been  declared  by  the  legislature  to  be  an  act  of  bankruptcy,  upon 
which  a  commission  may  be  sued  out.  For,  in  this  extrajudicial  method  of 
proceeding,  which  is  allowed  merely  for  the  benefit  of  commerce,  the  law  is 
extremely  watchful  to  detect  a  man  whose  circumstances  are  declining,  in  the 
first  instance,  or  at  least  as  early  as  possible;  that  the  creditors  may  receive  as 
large  a  proportion  of  their  debts  as  may  be;  and  that  a  man  may  not  go  on 
wantonly  wasting  his  substance,  and  then  claim  the  benefit  of  the  statutes, 
when  he  has  nothing  left  to  distribute. (12) 
To  leam  what  the  particular  acts  of  bankruptcy  are  which  render  a  man  a 

bankrupt,  we  must  consult  the  several  statutes  and  the  resolutions 
♦478]     formed   t^  the  courts   thereon.     *Araong  these   may  therefore  be 

reckoned,  i.  Departing  from  the  realm,  whereby  a  man  withdraws 
himself  from  the  jurisdiction  and  coercion  of  the  law,  with  intent  to  defi^ud 
his  creditors,  (z)  2.  Departing  from  his  own  house  with  intent  to  secrete 
himself  and  avoid  his  creditors.(a)  3.  Keeping  in  his  own  house  privately, 
so  as  not  to  be  seen  or  spoken  with  by  his  creditors,  except  for  just  and 
necessary  cause;  which  is  likewise  construed  to  be  an  intention  to  defraud  hii 
creditors  by  avoiding  the  process  of  the  law.(5)  4.  Procuring  or  sufferiuj; 
himself  willingly  to  be  arrested,  or  outlawed,  or  imprisoned,  without  just  and 
lawful  cause;  which  is  likewise  deemed  an  attempt  to  defraud  his  creditors,  (r) 
5.  Procuring  his  money,  goods,  chattels,  and  effects  to  be  attached  or  seques- 
tered by  any  legal  process;  which  is  another  plain  and  direct  endeavor  to 
disappoint  his  creditors  of  their  security. (rf)  6.  Making  any  fraudulent 
conveyance  to  a  firiend,  or  secret  trustee,  of  his  lands,  tenements,  goods,  or 
chattels;  which  is  an  act  of  the  same  suspicious  nature  with  the  last.(f)  7, 
Procuring  any  protection,  not  being  himself  privileged  by  parliament,  in 
order  to  screen  his  person  from  arrests;  which  also  is  an  endeavor  to  elude 
the  justice  of  the  law.(/)  8.  Endeavoring  or  desiring,  by  any  petition  to 
the  king,  or  bill  exhibited  in  any  of  the  king's  courts  against  any  creditors, 
to  compel  them  to  take  less  than  their  just  debts;  or  to  procrastinate  the 
time  of  payment  originally  contracted  for;  which  are  an  acknowledgment  of 
either  his  poverty  or  his  knavery.(^)  9.  Lying  in  prison  for  two  months  or 
more,  upon  arrest  or  other  detention  for  debt,  without  finding  bail  in  order 
to  obtain  his  liberty.  (A)  For  the  inability  to  procure  bail  argues  a  strong 
deficiency  in  his  credit,  owing  either  to  his  suspected  poverty,  or  ill  character; 
and  his  neglect  to  do  it,  if  able,  can  arise  only  from  a  fraudulent  intention; 

in  either  of  which  cases  it  is  high  time  for  his  creditors  to  look  to 
*479]     themselves,  *and  compel  a  distribution  of  his  efiects,     10.  Escaping 

from  prison  after  an  arrest  for  a  just  debt  of  100/.  or  upirards.(i) 

ii)  Lord  R»ym.  «3.  Id)  Httt  IJic  1.  c  IS. 

V)  La  Vie  v.  Pblllps,  U.  t  Geo.  in.  B.  R.  it)  Ibid. 

»)  Slst  13  EI[t  0.  7.  (/)  SlBt.  21J«C.  I.  0.  IS. 

a)  Ibid.  1  Jac.  I.  c.  IS.  ip)  Ibid. 

b)  Sut.  IS  Elli.  c.  7.  Ih)  Ibid. 

c)  Ibid.  I  Jac.  I.  c.  IS.  (f)  Ibid. 

(la)  Distinction  drawn  between  voluntary  assignment  acts  and  of  bankruptcy  acts.  I^oid 
eial.  V.  Piaherelal.  19  Ind.  7,  10  {1863). 
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For  no  man  would  break  prison  that  was  able  and  desirous  to  procure  bail; 
which  brings  it  within  the  reason  of  the  last  case.  1 1.  Neglecting  to  make 
satisfaction  for  any  just  debt  to  the  amount  of  looi.  within  two  months  after 
service  of  legal  process  for  such  debt  upon  any  trader  having  privilege  of 
parliament.(>t)(i3)  . 

Ik)  SUt.  4  Geo.  m.  <L  U. 

(13)  Under  the  bankruptcy  act  1SS3, 46  &  47  VicL  the  following  are  acts  of  banknptcy 
,  when  committed  by  a  debtor.  Making  a  conveyance  or  assignment  of  his  property  to  a 
f  trustee  or  trustees  for  the  benefit  of  his  creditors  generally;  making  a  fraudnlent  convejr* 
ance,  gift,  delivery,  or  transfer  of  hia  property,  or  of  any  part  thereof;  making  any  con- 
veyance or  transfer  of  his  property  or  any  part  thereof,  or  creating  any  char)^  thereon 
which  could  under  this  or  any  other  act  be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt.  If  with  intent  to  defeat  or  delay  his  creditors  be  depart  out  of  Eng- 
land, or  beioE  out  of  England  remains  out,  or  departs  from  his  dwelling  house,  or  other- 
wise absents  himself  or  begins  to  keep  house. 

If  execution  issued  against  him  has  been  levied  by  seizure  and  sate  of  his  goods  nnder 
process  in  an  action  in  any  court,  or  in  an^  civil  proceeding  in  the  high  court  If  he 
files  in  the  court  a  declaration  of  his  inability  to  pay  his  debts  or  presents  a  bankruptcy 
petition  against  himself. 

If  a  creditor  has  obtained  a  final  judgment  against  bini  for  any  amount,  and  execution 
thereon  not  having  been  stayed,  has  served  on  him  in  England,  or  by  leave  of  the  conrt, 
elsewhere,  a  bankruptcy  notice  under  this  act,  requiring  him  to  pay  the  judgment  debt 
in  accordance  with  the  terms  of  the  judgment,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  court,  and  he  does  not.  within  seven  days  after  service 
of  the  notice  in  case  the  service  is  effected  in  England,  and  in  case  this  service  is  effected 
elsewhere,  then  neither  the  time  limited  in  that  behalf  by  the  order  giving  leave  to  effect 
the  service,  either  comply  with  the  requirements  of  the  notice  or  satisfy  the  conrt  that 
he  has  a  counter-claim,  set  ofiT  or  cross-demand  which  equals  or  exceeiu  the  amount  of 
the  judgment  debt,  and  which  he  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained. 

If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has  suspended,  or  that  he  ii 
about  to  suspend,  payment  of  his  debts. 

i)pon  a  debtor's  oeing  adjudged  a  bankrupt  by  order  of  the  court,  his  propierty  becomes 
divisible  among  his  creditors  and  vests  in  the  trustees;  and  the  court  has  comidete  control 
of  the  person  and  property  of  the  debtor. 

A  discharge  of  the  debtor  is  provided  for  in  the  act;  but  the  couit  may  refuse  the  order 
or  suspend  the  operation  of  the  order  for  a  specified  time,  or  grant  an  order  of  dischai^e, 
subject  to  certain  conditions  on  proof  that  the  bankrupt  has  omitted  to  keep  such  books 
of  account  as  are  usual  and  proper  in  the  business  carried  on  by  him  and  as  8u£&cientl<r 
disclose  his  business  transactions  and  financial  position  within  the  three  years  immedi- 
ately preceding  his  bankruptcy;  that  the  bankrupt  has  continued  to  trade  after  knowing 
himself  to  be  insolvent. 

That  the  bankrupt  has  contracted  any  debt  provablein  the  bankruptcy,  without  having 
at  the  time  of  contracting  it  any  reasonable  or  probable  ground  of  expectation  (proof 
whereof  shall  lie  on  him)  of  being  able  to  pay  it. 

That  the  bankrupt  has  brought  on  his  banltruptcy  by  rash  and  hazardous  speculations 
or  unjustifiable  extravagance  in  living. 

That  the  bankrupt  has  put  any  of  his  creditors  to  unnecessary  expense  by  a  frivolous 
or  vexatious  defence  to  any  action  properly  brought  against  him. 

That  the  bankrupt  has  within  three  months  preceding  the  date  of  the  receiving  order, 
when  unable  to  pay  his  debts  as  they  become  due,  given  an  undue  preference  to  any  of 
his  credilois. 

That  the  bankrupt  has  been  guilty  of  any  frand  or  fraudnlent  breach  of  trust. 

By  an  order  of  discharge  the  bankrupt  is  not  relieved  from  any  debt  on  a  recognizance 
nor  from  any  debt  with  which  he  may  be  chargeable  at  the  suit  of  the  crown  or  of  any 
person  for  any  offence  against  a  statute  relating  to  any  branch  of  the  public  revenue,  or 
at  the  suit  of  the  sheriff  or  other  public  officer  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person  prosecuted  for  any  such  offence;  and  he  shall  not  be  discharged  from 
such  excepted  debts  unless  the  treasury  certify  in  writing  their  consent  to  his  being  dis- 
charged therefrom.  Neither  will  he  be  released  from  any  debt  or  liability  incurred  by 
means  of  anv  fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party,  nor  from  any 
debt  or  liabihty  whereof  he  has  ..pbtained  forbearance  by  any  fraud  to  which  he  was  a 
party. 

Under  the  power  conferred  upon  congress  by  the  constitution  of  the  United  States,  to 
establish  a  uniform  system  of  bankruptcy,  that  body  enacted  the  bankrupt  act  of  April 
4,  iSoo,  and  repealed  it  Dec.  19,  1803;  enacted  the  bankrupt  act  (^August  19,  1841,  ani} 
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These  are  the  several  acts  of  bankruptcy  expressly  defined  by  the  statutes 
relating  to  this  title:  which  being  so  numerous,  and  the  whole  law  of  bank- 
rupts being  an  innovation  on  the  common  law,  our  courts  of  justice  have 
been  tender  of  extending  or  multiplying  acts  of  bankruptcy  by  any  construc- 
tion or  implication.  And  therefore  Sir  John  Holt  held(/ )  that  a  man  remov- 
ing his  goods  privately,  to  prevent  their  being  seized  in  execution,  was  no 
act  of  bankruptcy.  For  the  statutes  mention  only  iiraudulent  gifts  to  third 
persons,  and  procuring  them  to  be  seized  by  sham  process  in  order  to  defraud 
creditors:  but  this,  though  a  palpable  fraud,  yet  falling  within  neither  of 
those  cases,  cannot  be  adjudged  an  act  of  bankruptcy.  So  also  it  has  been 
determined  expressly  that  a  banker's  stopping  or  refusing  payment  is  no  act 
of  bankruptcy;  for  it  is  not  within  the  description  of  any  of  the  statutes,  and 
there  may  be  good  reasons  for  his  so  doing,  as  suspicion  of  forgery,  and  the 
like:  and  if,  in  consequence  of  such  refusal,  he  is  arrested,  and  puts  in  bail, 
stilt  it  is  no  act  of  bankruptcy  :(m)  but,  if  he  goes  to  prison,  and  lies  there 
two  months,  then,  and  not  before,  he  is  become  a  bankrupt. 

We  have  seen  who  may  be  a  bankrupt,  and  what  tuts  will  make  him  so: 
let  us  next  consider, 

3.  The  proceedings  on  a  commission  of  bankrupt;  so  far  as  they 
♦480]     affect  the  bankrupt   himself.     And  these  depend  entirely  *on  the 
several  statutes  of  bankruptcy;  all  which  I  shall  endeavor  to  blend 
together  and  digest  into  a  concise  mediodical  order. 

And,  first,  there  must  be  ^petition,  to  the  lord  chancellor  by  onecreditorto 
the  amount  of  100/.,  or  by  two  to  the  amount  of  150/.,  or  by  three  or  more  to 

(Q  Loid  Raym.  T36.  (m)  1 1ttA.  12ft 

repealed  it  in  1843;  enacted  the  bankrupt  act  of  MsTch  3,  1867.  and  repealed  it  Jaoe  7, 
1878.  Within  the  last  several  congresses  an  attempt  has  been  made  to  enact  another 
bankrupt  act,  which,  from  a  disagreement  as  to  special  featnres,  has  «o  far  failed;  but,  it 
is  Quite  probable  congress  at  some  early  day  will  enact  such  a  law: 

The  bankrupt  law  of  1867  provided  for  volantai;  and  involnntaf^  bankruptcy,  and 
extended  to  all  residents  of  tbe  United  States.  Infants  were  held  entUled  to  the  benefits 
of  the  bankrupt  act  of  1841.  Ex  parte  Book,  3  McLean,  317.  As  to  the  rights  of  aliens 
in  the  courts  of  this  country,  see  Taylor  v.  Caipenter,  3  Story,  358. 

In  the  provisions  of  the  act  of  1867,  the  following  are  given  as  acts  of  bankruptcy  on 
the  part  of  a  debtor:  Departing  from  the  state,  district  or  territory  of  which  he  is  an 
inhabitant,  with  intent  to  defraud  hia  creditors,  or  being  absent  from  the  state,  district 
or  territory  of  which  he  is  an  inhabitant,  retnaininK  abient  with  intent  to  defraud  his 
creditors.  Concealing  himself  to  avoid  the  service  of  legal  process  in  any  action  for  the 
recovery  of  a  debt  or  demand  provable  under  this  act.  Concealing  or  removing  any  of 
his  property  to  avoid  its  being  attached,  taken,  or  sequestered  on  legal  process.  Making 
any  assiijninent.  gift,  sale,  conveyance,  or  transfer  of  hia  estate,  property  rigbts,  or  credits, 
either  within  the  United  States  or  elsewhere,  with  intent  to  delay,  defraud,  or  binder  his 
creditors. 

Having  tieen  arrested  and  held  in  custody  under,  or  by  virtue  of  mesne  process  or  exe- 
cution, issued  out  of  any  court  of  any  state,  district,  or  territory,  within  which  snch 
debtor  resides  or  has  property,  founded  upon  a  demand  in  ita  nature  provable  against  a 
l>ankrupt's  estate  under  this  act,  and  for  a  sum  exceeding  one  bandied  dollan,  and  such 
process  is  remaining  in  force  and  not  discharged  by  payment,  or  in  any  other  manner 
provided  by  the  law  of  such  state,  district,  or  territory  applicable  thereto,  for  a  period 

Having  )>een  actually  imprisoned  for  more  than  seven  days  in  a  civil  action  founded  on 
contract  for  tbe  sum  of  one  hundred  dollars  or  upward; 

Who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency, 
shall  make  any  payment,  gift,  grant,  sale,  conveyance,  or  transfer  of  money  or  other 


property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess  judgment,  or  pmcore 

F"     ~      '  ■       roperty  to  be  taken  on  legal  process,  with  intent  to  give  a  preference  to 
his  creditors,  or  to  any  person  or  persons  who  are  or  may  be  liable  for  him 


as  indoraers,  bail,  sureties,  or  otherwise,  or  with  the  intent  of  such  disposition  of  his  pro- 
perty to  defeat  or  delay  the  operation  of  this  act; 

Who,  being  a  tianker,  merchant,  or  trader,  has  fraudulently  stopped  or  suspended 
not  renewed,  payments  of  his  commercial  paper  within  a  period  of  fourteen  days. 
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tlie  amount  of  200I. ,  which  debts  must  be  proved  by  affidavil;{n)  upon  which 
he  grants  a  commission  to  such  discreet  persons  as  to  him  shall  seem  good, 
who  are  then  styled  commissioners  of  baiikrupt.  (0)  The  petitioners,  to  pre- 
vent malicious  applications,  must  be  bound  in  a  security  of  200/,  to  make  the 
party  amends  in  case  they  do  not  prove  him  a  bankrupt.  And  if,  on  the 
other  hand,  they  receive  any  money  or  effects  from  the  tnnkrupt  as  a  recom- 
pense for  suing  out  the  commissitm,  so  as  to  receive  more  than  their  ratable 
dividends  of  the  bankrupt's  estate,  they  forfeit  not  only  what  they  shall  have 
so  received,  but  their  whole  debt.  These  provisions  are  made,  as  well  to 
secure  persons  in  good  credit  from  being  danuiiEed  by  malicious  petitions,  as 
to  prevent  knavish  combinations  between  the  creditors  and  bankrupt,  in  order 
to  obtain  the  benefit  of  a  commission.  When  the  commission  is  awarded  and 
issued,  the  commissioners  are  to  meet  at  their  own  expense,  and  to  take  an 
oath  for  the  due  execution  of  their  commission,  and  to  be  allowed  a  sum  not 
exceeding  201.  per  diem  each,  at  every  sitting.  And  no  commission  of 
bankrupt  shall  abate  or  be  void  upon  any  demise  of  the  crown.(/)(i4) 

When  the  commissioners  have  received  their  commission,  they  are  first  to 
receive  proof  of  the  person's  being  a  trader  and  having  committed  some  act 
of  bankruptcy,  and  tiien  to  declare  him  a  bankrupt,  if  proved  so,  and  to  give 
notice  thereof  in  the  Gazette,  and  at  the  same  time  to  appoint  three  meetings. 
At  one  of  these  meetings  an  election  must  be  made  of  assignees,  or  persons  to 
whom  the  bankrupt's  estate  shall  be  assigned,  and  in  whom  it  shall  be  vested 
for  the  benefit  of  Uie  creditors;  which  assignees  are  to  be  chosen  by 
the  major  *part  in  value  of  the  creditors  who  shall  then  have  proved  [*48i 
their  debts,  but  may  be  originally  appointed  by  the  commissioners, 
and  afterwards  approved  or  rejected  t^  the  creditors;  but  no  creditor  shall  he 
admitted  to  vote  in  the  choice  of  assignees  whose  debt  on  the  balance  of  ac- 
counts does  not  amount  to  10/.  And  at  the  third  meeting,  at  furthest,  which 
must  be  on  the  forty-second  day  after  the  advertisement  in  the  Gazette, 
(unless  the  time  be  enlarged  by  the  lord  chancellor,)  the  bankrupt,  upon 
notice  also  personally  served  upon  him  or  left  at  his  usual  place  of  abode, 
must  surrender  himself  personally  to  the  commissioners;  which  surrender 
(if  voluntary)  protects  him  from  all  arrests  till  his  final  examination  is  past: 
and  he  must  thenceforth  in  all  respects  conform  to  the  directions  of  the  stat- 
utes of  bankruptcy ;  or,  in  default  of  either  surrender  or  conformity,  shall  be 
guilty  of  felony  without  benefit  of  clergy,  and  shall  suffer  deaUi,  and  his 
goods  and  estate  shall  be  distributed  among  his  creditors.  (;) 

In  case  the  bankrupt  absconds,  or  is  likely  to  run  away,  between  the  time 
of  the  commission  issued  and  the  last  day  of  surrender,  he  may,  by  warrant 
from  any  judge  or  justice  of  the  peace,  be  apprehended  and  committed  to  the 
county  gaol  in  order  to  be  forthcoming  to  the  commissioners,  who  are  also 
empowered  immediately  to  grant  a  warrant  for  seizing  his  goods  and 
papers,  (r) 

When  the  bankrupt  appears,  the  commissioners  are  to  examine  him  touch- 
Jug  all  matters  relating  to  his  trade  and  effects.  They  may  also  summon 
before  them  and  examine  the  bankrupt's  wife,(j)  and  any  other  person 
whatsoever,  as  to  all  matters  relating  to  the  bankrupt's  a^irs.  And  in  case 
any  of  them  shall  refuse  to  answer,  or  shall  not  answer  fully,  to  any  lawful 
question,  or  shall  refuse  to  subscribe  such  their  examination,  the  commis- 
sioners may  commit  them  to  prison  without  bail  till  they  submit  themselves 

E)  StU.  !•  Oen.  II.  c.  30.  (g)  Stat.  &  Geo.  IT.  c.  tO. 

(  8  Slat.  1»  EUi.  c.  T.  {rf  Slat  b6«a.  II.  0.  30. 

)  Stat,  b  Qea.  O.  c.  to.  j>)  Stat.  21Jac  L  o.  U. 


(14)  Kempton  Adm'r  v.  Sannden,  130  Mus.  93^  938  (iSSi). 
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and  make  and  sign  a  full  answer:  the  commissioners  specifying  in  their  war- 
rant of  commitment  the  question  so  refused  to  be  answe^.  And  any 
gaoler  pennitting  such  person  to  escape  or  go  out  of  prison  shall  forfeit 

500/.  to  the  creditors.  (/) 
♦482]  *The  bankrupt,  upon  this  examination,  is  bound  upon  pain  of 
death  to  make  a  full  discovery  of  all  his  estate  and  effects,  as  well  in 
expectancy  as  possession,  and  how  he  has  disposed  of  the  same;  together 
with  all  books  and  writings  relating  thereto;  and  is  to  deliver  up  all  in  his 
own  power  to  the  commissioners,  (except  the  necessary  apparel  of  himsdf, 
his  wife,  and  his  children;)  or,  incase  he  conceals  or  embezzles  any  effects  to 
the  amount  of  20I. ,  or  withholds  any  books  or  writings,  with  intent  to  defraud 
his  creditors,  he  shall  be  guilty  of  felony  without  benefit  of  clergy,  and  his 
goods  and  estates  shall  be  divided  among  his  creditors.(u)  And,  unless  it 
shall  appear  that  his  inability  to  pay  his  debts  arose  from  some  casual  loss, 
he  may,  upon  conviction  by  indictment  of  such  gross  misconduct  and  negli- 
gence, be  set  upon  the  pillory  for  two  hours,  and  have  one  of  his  ears  nailed 
to  the  same  and  cut  oS.iv) 

After  the  time  allowed  to  the  bankrupt  for  such  discovery  is  expired,  any 
other  person  voluntarily  discovering  any  part  of  his  estate,  before  unknown 
to  the  assignees,  shall  be  entitled  to_/fw  per  cent,  out  of  the  effects  so  discov- 
ered, and  such  further  reward  as  the  assignees  and  commissioners  shall  think 
proper.  And  any  trustee  wilfully  concealing  the  estate  of  any  bankrupt, 
after  the  expiration  of  two-and-fbrty  days,  shall  forfeit  100/.,  and  double  tjie 
value  of  the  estate  concealed,  to  the  creditors. (tc) 

Hitherto  every  thing  is  in  favor  of  the  creditors,  and  the  law  seems  to  bo 
pretty  rigid  and  severe  against  the  bankrupt;  but,  in  case  he  proves  honest, 
it  makes  him  full  amends  for  all  this  rigor  and  severity.  For,  if  the  bank- 
rupt hath  made  an  ingenuous  discovery,  (of  the  truth  and  sufficiency  ol 
which  there  remains  no  reason  to  doubt,)  and  hath  conformed  in  all  point). 
to  the  directions  of  the  law;  and  if,  in  consequence  thereof,  the  creditors,  ci' 
four  parts  in  five  of  them  in  number  and  value,  (but  none  of  them  creditors 
for  less  than  20/,,)  will  sign  a  certificate  to  that  purport;  the  commissioners 
are  then  to  authenticate  such  certificate  under  their  hands  and  seals,  and  to 
transmit  it  to  the  lord  chancellor;  and  he,  or  two  of  the  judges 
*483]  whom  he  shall  appoint,  on  oath  *made  by  the  bankrupt  that  such 
certificate  was  obtained  without  fraud,  may  allow  the  same;  or  dis- 
allow it,  upon  cause  shown  by  any  of  the  creditors  of  the  bankrupt. (x)(is) 

If  no  cause  be  shown  to  the  contrary,  the  certificate  is  allowed  of  course; 
and  then  the  bankrupt  is  entitled  to  a  decent  and  reasonable  allowance  out 
of  his  effects,  for  his  future  support  and  maintenance,  and  to  put  him  in  a 
way  of  honest  industry.  This  allowance  is  also  in  proportion  to  his  former 
good  behavior  in  the  eariy  discovery  of  the  decline  of  his  affairs,  and 
thereby  giving  his  creditors  a  larger  dividend.  For,  if  his  effects  will  not 
pay  one-half  of  his  debts,  or  ten  shillings  in  the  pound,  he  is  left  to  the  dis- 
cretion of  the  commissioners  and  assignees  to  have  a  competent  sum  allowed 
him,  not  exceeding  three  per  cent.;  but  if  they  pay  ten  shillings  in  the  pound, 
he  is  to  be  allowed  Jive  per  cent.;  if  twelve  shillings  and  sixpence,  then  seven 
and  a  kalfper  cent.;  and  if  fifteen  shillings  in  the  pound,  then  the  bankrupt 

(0  Stat.  S  Geo.  IL  c  30.  etftcu  of  ft  bankrupt,  ornt up  &  pretended  debt  to 

(u)  Stat.  5  Geo.  11.  c  30.    Bv  [he  1nws  cif  NhdIh.  defrnud  Mb  ci«dlbira.    Hod.  Ud.  BiW.  utUI.  3KL 
all  fr»udiileni  haokniptu,  rnrhniliirly  such  na  do  Iv)  Sttt.  a  Jac.  I.  c.  IB. 

not  Nirrender  ibemMrven  nllhln    [bur   davs.  nre  fw)  St&t.  &neo.  II.  e.  30. 

pUDlsbed   with  death:   a1n>  aU  who   conceal    tbe  (x)  Stat  &0eo.  II.  c.  SO. 

( 15)  A  certificate  of  discharge  of  a  bankrupt  granted  in  due  form  cannot  be  impeached 
upon  a  trial  by  jury  in  an  action  at  common  law.     Kempton  Adm'r  v.  Sauudns,  130 
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shall  be  allowed  ten  per  cent,,-  provided  that  such  allowance  Ao  not  in  the 
first  case  exceed  200/. ,  in  the  second  250/, ,  and  in  the  third  300/.  {y) 

Besides  this  allowance,  he  has  also  an  indemnity  granted  him  of  being  free 
and  discharged  forever  from  all  debts  owing  by  him  at  the  time  he  became  a 
bankrupt;  even  though  judgment  shall  have  been  obtained  against  him,  and 
he  lies  in  prison  upon  execution  for  such  debts;  and  for  that,  among  other 
purposes,  all  proceedings  on  commissions  of  bankrupt  are,  on  petition,  to  be 
entered  of  record,  as  a  perpetual  bar  against  actions  to  be  commenced  on 
this  account:  though,  in  general,  the  production  of  the  certificate,  properly 
allowed,  shall  be  sufficient  evidence  of  all  previous  proceedings,  (s) 
Thus  *the  bankrupt  becomes  a  clear  man  again;  and,  1:^  the  assistance  P484 
of  his  allowance  and  his  own  industry,  may  become  a  useful  member 
of  the  commonwealth;  which  is  the  rather  to  be  expected,  as  he  cannot  be 
entitled  to  these  benefits  unless  his  failures  have  been  owing  to  misfortimes 
rather  than  to  misconduct  and  extravagance. 

For  no  allowance  or  indemnity  shall  be  given  to  a  bankrupt  unless  bis 
certificate  be  signed  and  allowed  as  before  mentioned;  and  also,  if  any  creditor 
produces  a  fictitious  debt,  and  the  bankrupt  does  not  make  discovery  of  it, 
but  suffers  the  fair  creditors  to  be  imposed  upon,  he  loses  all  title  to  these 
advantages,  (a )  Neither  can  he  claim  them  if  he  has  given  with  any  of  his 
children  above  100/.  for  a  marriage  portion,  unless  he  had  at  that  time  suffi- 
cient left  to  pay  all  his  debts;  or  if  he  has  lost  at  any  one  time  5/.,  or  in  the 
whole  100/.,  within  a  twelvemonth  before  he  became  bankrupt,  by  any 
manner  of  gaming  or  w^ering  whatsoever;  or  within  the  same  time  luis  lost 
the  value  of  100/.  by  stock -jobbing.  Also,  to  prevent  the  too  common  practice 
of  frequent  or  fraudulent  or  cardess  breaking,  a  mark  is  set  upon  such  as 
have  been  once  cleared  by  a  commission  of  bankrupt,  or  have  compounded 
with  their  creditors,  or  have  been  delivered  by  an  act  of  insolvency:  whid>. 
is  an  occasional  act,  frequently  passed  by  the  legislature:  whereby  all  persouH 
whatsoever,  who  are  either  in  too  Iowa  way  of  dealing  to  become  bankrupts, 
or.  not  being  in  a  mercantile  state  of  life,  are  not  included  within  the  laws 
of  bankruptcy,,  are  discharged  from  all  suits  and  imprisonment,  upon  deliv- 
ering up  all  their  estate  and  effects  to  their  creditors  upon  oath,  at  the  sessions 
or  assizes;  in  which  case  their  perjury  or  fraud  is  usually,  as  in  case  of 
bankrupts,  punished  with  death.  Persons  who  have  been  once  cleared  by 
anyof  Uiese  methods,  and  afterwards  become  bankntptsagain,  unless 
they  pay  full  *fifteen  shillings  in  the  pound,  are  only  thereby  indem-  [*485 
nified  as  to  the  confinement  of  their  bodies;  but  any  future  estate 
they  shall  acquire  remains  liable  to  their  creditors,  excepting  their  neces- 
sary  apparel,  household  goods,  and  the  tools  and  implements  of  their 
trades,  (i) 

Thus  much  for  the  proceedings  on  a  commission  of  bankrupt,  so  for  as 
they  affect  the  bankrupt  himself  personally.     Let  us  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  esiale  and  property  of  the 
bankrupt  The  method  whereby  a  real  estate  in  lands,  tenements,  and 
hereditaments  may  be  transferred  by  bankruptcy,  was  shown  under  its 
proper  head  in  a  former  chapter,  (c)  At  present,  therefore,  we  are  only  to 
consider  the  transfer  of  things  persema/  by  this  operation  of  law. 

By  virtue  of  the  statutes  before  mentioned,  (rf )  all  the  personal  estate  and 

(V)  SUt.  G  Oen.  II.  c.  30.    Br  the  Roman  law  of  caCHi/iOnia.    niM,  I.  <.    [Kan;  thing  eball  hare  been 

cewlon.  ir  tbe  debuir  ncqulrei]  an;  consldcTable  left  him  thiouEh  compaMkm,  nippoae  montblTDT 

property  ■^b«^qup1ll  lo  tbe  (rtvlne  up  of  bis  nil.  It  yeBrly.  u  a  malnteiiBnce,  he  la  not  obllRed  on  thia 

iraBllableliitliedeninidsol  Wacrwlllois,  (jy.  «.3,  arcoiint  «««ln  to  sellbta  Koodi;  (ot  he  la  not  to  be 

i;)  bill  thledld  not  extend  to iniFhBllow>ni«  as  waa  deprlred  ol  his  daily  nibduence.] 

lefttoblmontheKOieorcoinpamlontortbemaln-  (i)  SlaL  Stieo.  II.  c.  40. 

lenanceofblniselfandlhnilly.    Squidmitirlamtim  in)  StoL  21  Oeo.  II.  c.  &7. 

catin  ei  flicrit  rtlirtum.  pula  menstruum  vel  annum.  (b)  Stat  5  Oeo.  II.  c.  30. 

aiimatlorum  nomine,  mm  nwtrl^  propter  hoc  bona  efut  ic)  Pan  2S&. 

^, — , J.-,. i_  . — V — >. ,  -ijmenWi  {d}  Stat.  IJu.  I.  c.  !&    U  Ju.  L  tt  III 
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e&cts  of  the  bankrupt  are  considered  as  vested,  by  the  act  of  bankruptcy,  in 
the  future  assignees  of  his  commissiouers,  whether  they  be  goods  in  actual 
possession,  or  debts,  contracts,  and  other  closes  in  aeft4m:(^  16)  and  the  com- 
missioners, by  their  warrant,  may  cause  any  house  or  tenement  of  the  bank- 
rupt to  be  broken  open  in  order  to  enter  upon  and  seize  the  same.  And 
when  the  assignees  are  chosen  or  approved  liy  the  creditors,  the  commissioners 
are  to  assign  every  thing  over  to  them;  and  the  property  of  every  part  of 
the  estate  is  thereby  as  fully  vested  in  them  as  it  was  in  the  bankrupt  him- 
self, and  they  have  the  same  remedies  to  recover  it(^)(i7) 

The  property  vested  in  the  assignees  is  the  whole  that  the  bankrupt  had 
in  himself  at  the  time  he  committed  the  first  act  of  bankruptcy,  or  that  has 
been  vested  in  him  since,  before  his  debts  are  satisfied  or  agreed  for.  There- 
fore it  is  usually  said,  that  once  a  bankrupt  and  always  a  bankrupt; 
*486]  by  which  is  meant,  tfiat  a  plain  direct  act  of  bankruptcy  once  ♦com- 
mitted cannot  be  purged  or  explained  away  by  any  subsequent  con* 
duct,  as  a  dubious,  equivocal  act  may  be;(y)  but  that,  if  a  commission  is 
afterwards  awarded,  the  commission  and  the  property  of  the  assignees  shall 
have  a  relation  or  reference  back  to  the  first  and  original  act  of  bank- 
ruptcy. (^)  Inasmuch  that  all  transactions  of  the  bankrupt  are  from  that 
time  absolutely  null  and  void,  either  with  regard  to  the  alienation  of  his 
property  or  the  receipt  of  his  debts  from  such  as  are  privy  to  his  bankruptcy; 
for  they  are  no  longer  his  property,  or  his  debts,  but  those  of  the  future 
assignees.  And  if  an  execution  be  sued  out,  but  not  served  and  executed 
on  the  bankrupt's  effects  till  after  the  act  of  bankruptcy,  it  is  void  as  against 
the  assignees.  But  the  king  is  not  bound  by  this  fictitious  rdation,  nor  is 
he  within  the  statutes  of  bankrupts;(A)  for  if,  after  the  act  of  bankruptcy 
committed,  and  before  the  assignment  of  his  effects,  an  extent  issues  for  the 
debt  of  the  crown,  the  goods  are  bound  thereby,  (i )  In  France,  this  doctrine 
of  relation  is  carried  to  a  very  great  length;  for  there  every  act  of  a  merchant, 
for  ten  days  precedent  to  the  act  of  bankruptcy,  is  presumed  to  be  fraudulent, 

j/)  Bklk.  110. 


( 16)  Equity  will  not  aid  th«  husband  nor  permit  bitn  nor  his  asainiee  nor  creditor,  to 
acquire  personal  posseasioa  of  the  funds  or  personal  estate  of  the  wire  until  an  adequate 
settlement  is  made  upon  her.     t  Cord's  Rights  of  Married  Women,  page  347  (3  ed. ). 

(17)  ^y  the  act  of  Congreaa  August  19,  1841.  (5  Story,  3830,)  it  was  provided  that  all 
the  property  and  rights  of  property,  of  every  name  and  nature,  and  whether  real,  per- 
sonal, or  mixed,  of  every  bankrupt,  except  as  presently  mentioned,  who  shall  be  declared 
to  be  a  bankrupt,  shall  by  mere  operation  of  law,  ipsofado,  from  the  time  of  such  decree, 
be  dtemed  to  m  divested  out  of  such  bankrupt,  without  any  other  act,  assignment,  or 
other  conveyance  whatsoever  The  exception  referred  to  is  necessary  household  and 
kitchen  furniture,  and  such  other  articles  and  necessaries  of  the  bankrupt  as  the 
assignee  shall  designate  or  *et  apart,  having  reference  in  the  amount  to  the  fomily,  con- 
dition, and  circumstances  of  the  bankrupt,  but  altogether  not  to  eiceed  in  value,  in  any 
case,  the  sum  of  three  hundred  dollars;  and  also  the  wearing-apparel  of  such  bankrupt, 
and  that  of  his  wife  and  children.— Shads  wood. 

Section  14  of  the  U.  S.  Bankruptcy  Act  of  1867  provided  that  as  soou  as  the  asngnee 
of  a  bankrupt  was  appointed  and  qualified,  the  judge  of  the  U.  S.  District  Court,  or, 
where  there  was  no  opposing  interest,  the  register,  should,  by  an  instrument  under  his 
hand,  "  assign  and  convey  to  the  assignee  all  the  estate,  real  and  pergonal,  of  the  bank- 
',  with  all  his  deeds,  books,  and  papers  relating  thereto;  and  such  assignment  shall 


X; 


back  to  the  commencement  of  said  proceedings  in  bankruptcy,  and  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  and  estate,  both  real  and  personal,  shall 
vest  in  said  assignee,  although  the  same  is  then  attached  on  reserve  process  as  the 
property  of  the  debtor,  and  shall  dissolve  any  such  attachment  made  within  four  mouths 
next  pending  the  commencement  of  said  proceedings;"  and  then  provides  certain  exemp- 
tions of  the  property  of  the  bankrupt  from  passing  to  the  assignee. 
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and  therefore  void.(^)(i8)  But  with  us  the  law  stands  upon  a  morereason> 
able  footing:  for,  as  these  acts  of  bankruptcy  may  sometimes  be  secret  to  all 
but  a  few,  and  it  would  be  prejudicial  to  trade  to  cany  this  notion  to  its 
utmost  length,  it  is  provided,  by  statute  19  Geo,  II.  c.  32,  that  no  money 
paid  by  a  bankrupt  to  a  6on4  fide  or  real  creditor,  in  the  course  of  trade, 
even  siifter  an  act  of  bankruptcy  done,  shall  be  liable  to  be  refunded.  Nor, 
by  statute  i  Jac.  I.  c.  15,  shall  any  debtor  of  a  bankrupt,  that  pays  him  his 
<kbt  without  knowing  ^  his  bankruptcy,  he  liable  to  account  for  it  again; 
the  intention  of  this  relative  power  being  only  to  reach  fraudulent  transac- 
tioDS,  and  not  to  distress  the  fair  trader. 

The  assignees  may  pursue  any  legal  method  of  recovering  this 
property  so  vested  in  them,  by  their  own  authority;  but  *Mnnot     P487 
commence  a  suit  in  equity,  nor  compound  any  debts  owing  to  the 
bankrupt,  nor  refer  any  matters  to  arbitration,  without  the  consent  of  the 
creditors,  or  the  major  part  of  them  in  value,  at  a  meeting  to  be  held  in  pur- 
suance of  notice  in  the  Gazette.(/) 

When  they  have  got  in  all  the  effects  they  can  reasonably  hope  for,  and 
reduced  them  to  ready  money,  the  assignees  must,  after  four  and  within 
twelve  months  after  the  commission  issued,  give  one-and-twenty  days'  notice 
to  the  creditors  of  a  meeting  for  dividend  or  distribution;  at  which  time  they 
must  produce  their  accounts,  and  verify  them  upon  oath  if  required.  And 
then  the  commissioners  shall  direct  a  dividend  to  be  made,  at  so  much  in  the 
pound,  to  all  creditors  who  have  before  proved,  or  shall  then  prove,  their 
debts.  This  dividend  must  be  made  equally  and  in  a  ratable  proportion  to 
all  the  creditors,  according  to  the  quantity  of  their  debts;  no  regard  being 
had  to  the  quality  of  them.  Mortgages,  indeed,  for  which  the  creditor  has  a 
real  security  in  his  own  hands,  are  entirely  safe;  for  the  commission  ol  bank- 
rupt reaches  only  the  equity  of  redemption. (m)  So  are  also  personal  debts, 
where  the  creditor  has  a  chattel  in  his  hands  as  a  pledge  or  pawn  for  the  pay- 
ment, or  has  taken  the  debtor's  landsor  goods  in  execution.(i9)  And,  upon 
the  equity  of  the  statute  8  Anne,  c.  14,  (which  directs  that  upon  all  execu- 
tions of  goods  being  on  any  premises  demised  to  a  tenant,  one  year's  rent, 
and  no  more,  shall,  if  due,  be  paid  to  the  landlord,)  it  hath  also  been  held 
that,  under  a  commission  of  bankrupt,  which  is  in  the  jiature  of  a  statute- 
execution,  the  landlord  shall  be  allowed  his  arrears  of  rent  to  the  same 
amount  in  preference  to  other  creditors,  even  though  he  had  neglected  to 
distrein  while  the  goods  remained  on  the  premises,  which  he  is  otherwise 
entitled  to  do  for  his  entire  rent,  be  the  quantum  what  it  may.(M)  But, 
otherwise,  judgments  and  recognizances,  (both  which  are  debts  of  record,  and 
therefore  at  other  times  have  a  priority,)  and  also  bonds  and  obligations  by 
deed  or  special  instrument,  (which  are  called  debts  by  specialty,  and 
are  usually  the  next  *in  order,)  these  are  all  put  on  a  level  with  debts  [*4S8 
by  mere  simple  contract,  and  all  paid  pari  passu. {p'){26)  Nay,  so 
far  is  this  matter  carried,  that,  by  the  express  provision  of  the  statute,(>>) 
debts  not  due  at  the  time  of  the  dividends  made,  as  bonds  or  notes  of  hand 
payable  at  a  future  day  certain,  shall  be  proved  and  paid  equally  with  the 
Test,(?)  allowing  a  discount  or  drawback  in  proportion.     And  insurances 

(*)  Sp.  L.  b.  a  c  IB,  (of  S«al.  ai  Jac  1.  c  19. 

to  s&t.saeo  n.  csa  (p)  stat.  t Oeo.  i.  e.  si. 

(tRl  Finch.  Rep.  «».  (a)  Lord  Baym.  IMS.   Stn.  IHL 


(iS)  The  aBBJgnment  law  of  Indium  of  1859  and  bankruptcy  act  diBtinguiabed.    I,OTd 
ital.  V.  Fisher  e/ a/.,  19  Ind.  7,  10(1861). 
(19)  Conrad,  Assignee  v.  Priens,  Recorder  of  Mtges.,  5  Robinson  (La.)  49,  55  (1843). 
(go)  [In  an  eqnal  degree.] 
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and  obligations  upon  bottomry  or  respondentia,  bond  fide  made  by  the  bank- 
rupt, though  forfeited  after  the  commission  is  awarded,  shall  be  looked  upon 
in  the  same  light  as  debts  contracted  before  any  act  of  bankruptcy. ('') 

Within  eighteen  months  after  the  commission  issued,  a  second  and  final 
dividend  shall  be  made,  unless  all  the  effects  were  exhausted  by  the  first,  (i) 
And  if  any  surplus  remains,  after  selling  his  estates  and  paying  every  creditor 
his  full  debt,  it  shall  be  restored  to  the  bankrupt.{/)  This  is  a  case  which 
sometimes  happens  to  men  in  trade,  who  involuntarily,  or  at  least  unwarily, 
commit  acts  of  bankruptcy,  by  absconding  and  the  like,  while  their  effects 
are  more  than  sufficient  to  pay  their  creditors.  And,  if  any  suspicious  or 
malevolent  creditor  will  take  the  advantage  of  such  acts,  and  sue  out  a  com- 
mission, the  bankrupt  has  no  remedy,  but  must  quietly  submit  to  the  effects 
cf  his  own  imprudence;  except  that  upon  satisfaction  made  to  all  the  creditors 
the  commission  may  be  superseded.(u)  This  case  may  also  happen:  when  a 
knave  ls  desirous  of  defrauding  his  creditors,  and  is  compelled  by  a  com- 
mission to  do  them  that  justice  which  otherwise  he  wanted  to  evade.  And 
therefore,  though  the  usual  rule  is  that  all  interest  on  debts  carrying  interest 
shall  cease  from  the  time  of  issuing  the  commission,  yet,  in  case  of  a  surplus 
left  after  payment  of  every  debt,  such  interest  shall  again  revive  and  be 
chargeable  on  the  bankrupt(a')  or  his  representatives. 


CHAPTER  XXXII. 
OF  TITLE  BY  TESTAMENT,  AND  ADMINISTRATION. 

Thbkb  yet  remain  to  be  examined,  in  the  present  chapter,  two  other 
methods  of  acquiring  personal  estates, — viz.,  by  testament  and  administra- 
tion. And  these  I  propose  to  consider  in  one  and  the  same  view;  they  being 
in  their  nature  so  connected  and  blended  together  as  makes  it  impossible  to 
treat  of  them  distinctly  without  manifest  tautology  and  repetition. 

XL,  XII.  In  tha  pursuit,  then,  of  this  joint-subject,  I  shall,  first,(i) 
inquire  into  the  original  and  antiquity  of  testaments  and  administrations; 
shall,  secondly,  show  who  is  capable  of  making  a  last  will  and  testament; 
shall,  thirdly,  consider  the  nature  of  a  testament  and  its  incidents;  shall, 
fourthly,  show  what  an  executor  and  administrator  are,  and  how  they  are  to 
be  appointed;  and,  lastly,  shall  select  some  few  of  the  general  heads  of  the 
office  and  duty  of  executors  and  administrators. 

First,  as  to  the  original  of  testaments  and  administrations.  We  have  more 
than  once  observed  that,  when  property  came  to  be  vested  in  individuals  by 
the  right  of  occupancy,  it  became  necessary  for  the  peace  of  society  that  this 
occupancy  should  be  continued,  not  only  in  the  present  possessor,  but  in 
those  persons  to  whom  he  should  think  proper  to  transfer  it,  which 
*49o]  introduced  the  doctrine  and  practice  of  ^ienations,  *gifts,  and  con- 
tracts. But  these  precautions  would  be  verj-  short  and  imperfect  if 
they  were  confiued  to  the  life  only  of  the  occupier;  for  then,  upon  his  death. 
all  his  goods  would  again  become  common,  and  create  an  infinite  variety  of 
strife  and  confusion.  The  law  of  very  many  societies  has  therefore  given  to 
the  proprietor  a  right  of  continuing  his  property  after  his  death  in  such  per- 

(r)  Stat,  le  Geo.  11.  c,  S2.  (n)  2  Ch.  Cft.  lU. 

it)  Slat.  6  Geo.  II.  c  Sa  \v)  \  Atk.  !«, 

it)  Slot.  IS  mil.  c  7. 

(i)  Hatmer  v.  Silver,  2  Or«.  336,  338  (r868). 
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aons  as  he  shall  name;  and,  in  defect  of  such  appointment  or  nomination,  or 
where  no  nomination  is  permitted,  the  law  of  every  society  has  directed  the 
goods  to  be  vested  in  certain  particular  individuals,  exclusive  of  all  other 
persons.(fl)  The  former  method  of  acquiring  personal  property,  according 
to  the  express  directions  of  the  deceased,  we  call  a  testament:  the  latter, 
which  is  also  according  to  the  will  of  the  deceased,  not  expressed  indeed  but 
presumed  by  the  law,(i)  we  call  in  England  an  administration:  being  the 
same  which  the  civil  lawyers  term  a  succession  ab  intestato,(2)  and  which 
answers  to  the  descent  or  inheritance  of  real  estates. 

Testaments  are  of  very  high  antiquity.  We  find  them  in  use  among  the 
ancient  Hebrews;  though  I  hardly  think  the  example  usually  given(ir)  of 
Abraham's  complaining(<^)  that,  unless  he  had  some  children  of  his  body, 
his  steward,  Eliezer  of  Damascus,  would  be  his  heir,  is  quite  conclusive  to 
show  that  be  had  made  him  so  by  will.  And,  indeed,  a  learned  writer(«) 
has  adduced  this  very  pass^^e  to  prove  that  in  the  patriarchal  age,  on  failure 
of  children  or  kindred,  the  servants  boni  under  their  master's  roof  succeeded 
to  the  inheritance  as  heirs-at-law.  (/)  But  (to  omit  what  Eusebius  and 
others  have  related  of  Noah's  testament,  made  in  writing  and  witnessed 
nnder  his  seal,  whereby  he  disposed  of  the  whole  world)  {g)  I  apprehend  that 
a  much  more  authentic  instance  of  the  early  use  of  testaments  may  be  found 
in  the  sacred  writings,  (^)  wherein  Jacob  bequeaths  to  his  son  Joseph 
a  portion  of  his  ^inheritance  double  to  that  of  his  brethren;  which  [^491 
will  we  find  carried  into  execution  many  hundred  years  afterwards, 
when  the  posterity  of  Joseph  were  divided  into  two  distinct  tribes,  those  of 
Ephraim  and  Manasseh,  and  had  two  several  inheritances  assigned  them; 
whereas  the  descendants  of  each  of  the  other  patriarchs  fonn«i  only  one 
single  tribe  and  had  only  one  lot  of  inheritance,  Solon  was  the  first  legis- 
lator that  introduced  wills  into  Athens;(()  but  in  many  other  parts  of  Greece 
they  were  totally  discountenanced.(^)  In  Rome  they  were  unknown  till  the 
laws  of  the  twdve  tables  were  compiled,  (3)  which  first  gave  the  right  of 
tiequeathing:(/)  and  among  the  northern  nations,  particularly  among  the 
tlermans,  (»«)  testaments  were  not  received  into  use.  And  this  variety  may 
serve  to  evince  that  the  right  of  making  wills  and  disposing  of  property  after 
death  is  merely  a  creature  of  the  civil  state,(a)  which  has  permitted  it  in 
sooje  countries  and  denied  it  in  others;  and,  even  where  it  is  permitted  ^yy 
raw,  it  is  subjected  to  difiereat  formalities  and  restrictions  in  almost  every 
nation  under  heaven.  (0)(4) 

(a)  Piiff.  L.  of  N.  b.  4,  c  10.  (A)  Gen.  ilvllL 

\b)  Ibid.  b.  4,  c.  n.  (0  PluUrcb  In  Tits  Solon. 

(cj  fiubeyr.  Patf  1, 10,  i.   Godolph.  Otpb.  L«.  I.  L  ii)  Pott  Anllq.  I.  4,  c.  IS. 

it)  Tarlor-s  Eleni.  (St.  Law,  517,                                   Im)  Twdt.  de  Mor.  Germ.  21. 
i/)  8m  pam  12.  '-'  " 


(n)  See  pace  13, 
(o)  Bji  C  6. 27,  c 


11  Id  Hut.  L  2,  tit.  1(L 


9  position  is  very  questionable.     Long  before  the  compilation  of  Uie  laws  of 
•e  Tables,  a  testamentmight  beniadebyaRoniaa,andhis  private  will  converted 


(a)  [From  an  intestate.]  Lightfoot's  Eifa  ».  Colgin  rfKJ^,,5Mnnf.  (Va,)4i,  64  (1831). 

(3)  This  position  i  "       '  -    .  ■•      .....,.■....,.,..,.-.-, 
the  Twelve  Tables,  a 

into  a  public  law,  by  promulgation  in  calatis  comiiiis  [In  an  asaembly  of  the  patri- 
cians], A  Roman,  also,  who  was  girl  for  war,  and  about  to  proceed  to  battle,  was  allowed, 
antecedently  to  the  laws  of  the  Twelve  Tables,  to  make  what  was  termed  testamenlum 
in  procinctu  [A  will  made  by  a  soldier  while  preparing  to  en^ge  in  battle].  And  a 
third  mode  of  making  a  will,  without  the  formality  of  ratification  by  the  cotnilia,  and 
by  persons  who  were  not  entitled  to  the  exclusively-military  priviWe  of  making  testa- 
menlum firociitdum  [A  will  while  preparing  for  battle]  was  in  nse  before  the  introduc- 
tion of  the  laws  of  the  Twelve  Tables.  This  was  by  means  of  a  fictitious  pDrchase  by 
the  intended  inheritor,  to  whom  the  purchase-money  was  tendered,  and  weighed  in  a 
balance,  before  witnesses, — Cbittv. 

(4)  Grain  v.  Crain,  17  Tex.  80,  89,  93  (1856), 
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With  us  in  England,  this  power  of  bequeathing  is  coeval  with  the  first  rudi- 
ments of  the  law:  for  we  have  no  traces  or  memorials  of  any  time  when  it  did 
not  exist.  Mention  is  made  of  intestacy,  in  the  old  law  before  the  conquest, 
as  being  merely  accidental;  and  the  distribution  of  the  intestate's  estate,  after 
payment  of  the  lord's  heriot,  is  then  directed  to  go  according  to  the  estab- 
lished law.  ^'  Sive  guts  incuria,  sive  morie  repcnlina,  fuerit  inUslatus  mar- 
fuus,  dominus  famen  nuUam  rerum  suarum  partem  {^prater  earn  qtt^  jure 
dehetur  kereoH  noming)  sidi  assumito.  Verum  possessum^s  uxori,  liberis,  et 
cognaHone proxitnU,  pro  suo  cuique  jure,  distribuantur.'\p){^)  But  we  are 
not  to  imagine  that  this  power  of  bequeathing  extended  originally  X.o  all  a 
man's  personal  estate.  On  the  contrary,  Glanvil  informs  us(y)  that 
♦492]  by  the  common  law,  *as  it  stood  in  the  reign  of  Henry  the  Second,  a 
man's  goods  were  to  be  divided  into  three  equal  parts:  of  which  one 
went  to  his  heirs  or  lineal  descendants,  another  to  his  wife,  and  the  third  was 
at  his  own  di3posal:(6)  or,  if  he  died  without  a  wife,  he  might  then  dispose 
of  one  moiety,  and  the  other  went  to  his  children;  and  so  e  amverso,  if  he 
bad  no  children,  the  wife  was  entitled  to  one  moiety,  and  he  might  bequeath 
the  otber;(7)  but  if  he  died  without  either  wife  or  issue,  the  whole  was  at 
his  own  disposal,  (r)  The  shares  of  the  wife  and  children  were  called  their 
reasonable  parts,  and  the  writ  de  ratUmahUi  parte  bonorum{^)  was  given  to 
recover  them.(j){9) 

This  continued  to  be  the  law  of  the  land  at  the  time  of  magna  carta,  which 
provides  that  the  king's  debts  shall  first  of  all  be  levied,  and  then  the  residue 
of  the  goods  shall  go  to  the  executor  to  perform  the  will  of  the  deceased;  and, 
if  nothing  be  owing  to  the  crown,  ' '  omnia  cataUa  cedant  defuncto;  salvis  uxari 
ipHus  et  ptteris  suis  rationabilibus  partibus  suis."{t){io')  In  the  reign  of 
king  Edward  the  Third,  this  right  of  the  wife  and  children  was  still  hdd  to 
be  the  universal  or  common  Iaw;(u)  though  frequently  pleaded  as  the  local 
custom  of  Berks,  Devon,  and  other  countiea:(ffi')  and  Sir  Henry  Finch  lays 
it  down  expressly,  (x)  in  the  reign  of  Charles  the  First,  to  be  the  general  law 
of  the  land.  Bnt  this  law  is  at  present  altered  by  imperceptible  degrees,  and 
the  deceased  may  now,  by  will,  bequeath  the  whole  of  his  goods  and  chattels: 

LL.  CuiDt  o.  OS.  toiued  tntm  Hme.  etc..  to  haT«  a  reaaonable  share  of 

£.  ^  c.  0-  (heir  hiuhandH'  Roodfl,  In  Qie  fallovlDR  Mnpoitlon; 

Bntclon.  1. 1. 2,  c.  as.    Flat  I.,  3.  c.  G7.  that  If  thev  b«ve  no  children,  tber  shall  take  Um 

F.  N.  B.  IZZ.  hftlf;  and  Itthey  haTc  children. then  thethlid  part, 

9  Men.  III.  c  1&  Ac.j  and  that  her  huabond  died  worlb  300.000  marka. 

'  widow  bnaubt  an  action  of  detinue  agalDM       wlthoul  Inue  had  between  them;  --'" ■-- 

land 'a  exeoulon,  guild  sua  per  conMcdimicia      claimed  the  m(iief~    " 

npal  AtigUK  kaetauu  villalam  tt  mpnbalam,      to  the  pleadlnn. —  ._ 

I  dtbtnt  tl  (DtniC  a  teuton,  JX.  AoScre  nam  dflnR  without  ^niewaadenled.  but  the  nileof  law, 


dalnied  the  moiety.    Some  exoeplloiw  were  t^en 
._  .1..  _i..j, —    ^^  ^^^  ^gj  (j  fi^  l,._i — *.. 

._„  e  waa  denied,  but  the  ni , 

lUfan  purten  bouomm  morifffriMi  taoram;  ila      aa  elated  In  the  writ,  aeema  lo  liaTebeennnlTetHUr 

<Meiii!tt,i/uodiinulUitluibiitTiBlUbero>,ltmeiitediaa-      allotted.    H.  ao  Edw.  III.  IS.    And  a  Umilar  caae 

—    -  J  I., ,.,  •. —  '-^-n  portoB,  On.,  (that  w      occun  In  H.  17  Kdw.  III.  9. 

hi^land,  hitherto  uaed         (a)  Reg,  Br«T.  112.   Co.  Utt.  ITA. 


(5)  ["  If  nny  one,  through  n^ligence  or  suddrn  death,  die  intestate,  let  tiot  the  lord 
take  any  part  of  his  effects  except  what  is  due  to  him  of  right  as  a  herioL  But  let  hia 
posMsdotube  distributed  among  his  wife,  children,  and  next  of  kin,  to  every  one  accord- 


ing to  their  right."]     Wilson  v.  Wilson,  5  Binn.  557,  570  (if 

(6)  Hopkins  el  ux.  v.  Wright  el  al.,  17  Tex.  30,  36  (1856). 

(7)  [Conversely].  WilUanu  on  Real.  Prop.  (6  ed.)  297.  Williams  on  Pers.  Prop.  {4 
cd.)3»i. 

(8)  [Of  the  reasonable  part,  or  share,  of  the  goods.] 

(9)  It  is  not  within  the  province  of  a  husband  by  will  to  deprive  his  wife  of  the  third 
part  of  hia  personal  estate  after  the  payment  of  his  debts,  to  which  she  is  entitled  under 
the  statutes  of  Illinois. 

Bradler  v.  Flood,  16  Irish  Chanc.  Rep.  236,  150  (1864).  /»  re  Taylor's  Will,  55  111. 
252.  >55  (I*?")-  Hopkins ».  Wright,  17 Tex.  30,  36  (1856).  Crain  v.  Grain,  17  Tex.  801 
89,  and  93  (1856).    Goodeve's  Mod.  Law  of  R.  P.  p.  a86. 

(10)  ["  Let  them  resign  all  the  chattels  to  the  will  of  the  deceased,  reserving  to  bis  wife 
and  cbUdren  their  reasonable  shares."] 

«8 
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though  we  cannot  trace  out  when  first  this  alteration  began.(ti) 
Indeed,  Sir  Edward  Colce(^)  is  of  opinion  that  this  never  was  *tbe  P493 
general  law,  but  only  obtained  in  particular  places  by  special  custom: 
and  to  establish  that  doctrine  he  relies  on  a  passage  in  Bracton,  which,  in 
truth,  when  compared  with  the  context,  makes  directly  against  his  opinion. 
For  BractonC^)  lays  down  the  doctrine  of  the  reasonable  part  to  be  the  com- 
mon law;  but  mentions  that  as  a  particular  exception,  which  Sir  Edward 
Colce  has  hastily  cited  for  the  general  rule.  And  Glanvil,  magna  carta, 
.  Fleta,  the  year-books,  Fitzherbert,  and  Finch,  do  all  agree  with  Eracton,  that 
'  this  right  to  the  pars  rationainlis{\2)  was  by  the  common  law;  which  also 
continues  to  this  day  to  be  the  general  law  of  our  sister  kingdom  of  Scot- 
land.((z)  To  which  we  may  add,  that  whatever  may  have  be^  the  custom 
<^  later  years  in  many  parts  of  the  kingdom,  or  however  it  was  introduced 
in  derogation  of  the  old  common  law,  the  ancient  method  continued  in  use  in 
the  province  of  York,  the  principality  of  Wales,  and  in  thtf  dty  of  London, 
till  very  modem  times;  when,  in  order  to  favor  the  power  of  bequeathing, 
and  to  reduce  the  whole  kingdom  to  the  same  standard,  three  statutes  have 
been  provided;  the  one  4  &  5  W.  and  M,  c.  2,  explained  by  2  &  3  Anne,  c. 
5,  for  the  province  of  York;  another  7  &  8  W.  III.  c.  38,  for  Wales;  and  a 
third,  1 1  Geo.  I.  c.  iS,  for  London:  whereby  it  is  enacted  that  persons  within 
those  districts,  and  liable  to  those  customs,  may  (if  they  think  proper)  dis- 
pose aiall  their  persona!  estates  by  willi(i3)  and  the  claims  of  the  widow, 
children,  and  other  relations,  to  the  contrary,  are  totally  barred.  Thus  is 
the  old  common  law  now  utterly  abolished  throughout  all  the  kingdom  of 
England,  and  a  man  may  devise  the  whole  of  his  chattels  as  fr^y  as  he 
formerly  could  his  third  part  or  moiety. (14)  In  disposing  of  which,  he  was 
bound  by  the  custom  of  many  places  (as  was  stated  in  a  former  chapter)(*) 
to  remember  his  lord  and  the  church,  by  leaving  them  his  two  t>est  chattels, 
which  was  the  original  of  heriots  and  mortuaries;  and  afterwards  he  was  left 
at  his  own  liberty  to  bequeath  the  remainder  as  he  pleased. 

*In  case  a  person  made  no  disposition  of  such  of  his  goods  as  were  [*494 
testable,  whether  that  were  only  part  or  the  whole  of  them,  he  was, 
and  is,  said  to  die  intestate ;( 15)  and  in  such  case  it  is  said,  that  by  the  old 
law  the  king  was  entitled  to  seize  upon  his  goods,  as  the  ^^ens  patrim^{\f>) 
and  general  trustee  of  the  kingdom:  (c)  This  prerogative  the  king  continued 
to  exercise  for  some  time  by  his  own  ministers  of  justice;  and  probably  in  the 
county  court,  where  matters  of  all  kinds  were  determined:  and  it  was  granted 
as  a  franchise  to  many  lords  of  manors,  and  others,  who  have  to  this  day  a 
prescriptive  right  to  grant  administration  to  their  intestate  tenants  and  suitors, 
in  their  own  courts-baron,  and  other  courts,  or  to  have  their  wills  there 
proved,  in  case  they  made  any  disposition. (1^)  Afterwards,  the  crown,  in 
favor  of  the  church,  invested  the  prelates  with  this  branch  of  the  prerogative: 
which  was  done,  saith  Perkins,(tf)  because  it  was  intended  by  Uie  law  that 
spiritual  men  are  of  better  conscience  than  laymen,  and  that  tiiey  had  more 

iv)  i  Hut  SS.  (c)  9  Rep.  S8. 

i(I,2.c.»,J2.  {4  9Rep,ST. 

\a\  I'^T^  o(  Fend.  Property,  M5.  (e)  |4H. 

(11)  Dean  v.  Lyon,  Bind.  71,  73  (1856).    Cooke's  Ex'rri  a/,  v.  Philips,  laLetKli.  (Va.) 
248.  253  (1841).     Lightroot'sEjn-'srfn/.  v.  Colganf/ lur.,  5  Mirnf.  tVa.)  42,  65  (1813). 


[Reasonable  part,  or  share.] 
(13}  Williamson  Pers.  Prop.  (4  ed.)  321. 
114)  Compton  V.  McMahau,  19  Mu.  App.  494.  505  (1886). 
(IS)  Wilson  p.  Wilson,  3  Binn.  (Pa.)  557,  573  (iSii).    In  t 
17  Ch.  Div.  266,  373  (1881).    Goodeve's  Mod.  Law  of  Real  P 
(16]  [Parents  of  the  country.] 

Book  II.— 31.  949 
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knowledfce  what  things  would  conduce  to  the  benefit  of  the  soul  of  the 
deceased.  The  goods,  therefore,  of  intestates  were  given  to  the  ordinary  by 
the  crown;  and  he  might  seize  them,  and  keep  them  without  wasting,  and 
also  might  give,  aliene,  or  sell  them  at  his  will,  and  dispose  of  the  money  in 
pios  asui:{^7)  ^od,  if  be  did  otherwise,  he  broke  the  confidence  which  the 
law  reposed  in  liim,(/)  So  that,  properly,  the  whole  interest  and  power 
which  were  granted  to  the  ordinary  were  only  those  of  being  the  king's 
almoner  within  his  diocese;  in  trust  to  distribute  the  intestate's  goods  in 
charity  to  the  poor,  or  in  such  superstitious  uses  as  the  mistaken  zeal  of  the 
times  had  denominated  pious. (^)  And,  as  he  had  thus  the  disposition  of 
intestates'  effects,  the  probate  of  wills  of  course  followed:  for  it  was  thought 
just  and  natural,  that  the  will  of  the  deceased  should  be  proved  to  the  satis- 
faction of  the  prelate,  whose  right  of  distributing  his  chattels  for  the  good  of 

his  soul  vas  effectually  superseded  thereby. 
*495]         *The  goods  of  the  intestate  being  thus  vested  in  the  ordinary  upon 

the  most  solemn  and  conscientious  trust,  the  reverend  prelates  were, 
therefore,  not  accountable  to  any,  but  to  God  and  themselves,  for  their 
conducL(A)  But  even  in  Fleta's  time  it  was  coniplained(i)  "quod  ordinarii, 
hujusmodi  bona  nomine  ecdesia  occupantes  nullum  vei  saltern  indebilam/adunt 
distributionem." {1%)  And  to  what  a  length  of  iniquity  this  abuse  n'as 
carried,  most  evidently  appears  from  a  gloss  of  Pope  Innocent  IV.,(i6) 
written  about  the  year  1250;  wherein  he  lays  it  down  for  established  canon 
law  that  "  in  Britannia  terlia  pars  bonorum  decedentium  ab  iniestato  in  opus 
ecdesia  et  pauperum  dispensarMa  esi.'\tg)  Thus,  the  popish  clergy  took  to 
themselves(/  )  (under  the  name  of  the  church  and  poor)  the  whole  residue  of 
the  deceased's  estate,  after  the  partes  ralionabiies,  (lo)  or  two-thirds,  of  the 
wife  and  children  were  deducted;  without  paying  even  his  lawful  debts,  or 
other  charges  thereon.  For  which  reason,  it  was  enacted  by  the  statute  of 
Westm,  2,(m)  that  the  ordinary  shall  be  bound  to  pay  the  debts  of  the 
intestate  so  far  as  his  goods  will  extend,  in  the  same  manner  that  executors 
were  bound  in  case  the  deceased  had  left  a  will:  a  use  more  truly  pious  than 
any  requiem,  or  mass  for  bis  soul.  This  was  the  first  check  given  to  that 
exorbitant  power,  which  the  law  had  intrusted  with  ordinaries.  But,  though 
they  were  now  made  liable  to  the  creditors  bf  the  intestate  for  their  just  and 
lawful  demands;  yet  the  residuum,  after  payment  of  debts,  remained  still  in 
their  hands,  to  ^  applied  to  whatever  purposes  -the  conscience  of  the 
ordinary  shall  approve.  The  flagrant  abuses  of  which  power  occasioned  the 
legislature  again  to  interpose,  in  order  to  prevent  the  ordinaries  from  keeping 

any  longer  the  administration  in  their  ovni  hands,  or  those  of  tiieir 
♦496]     immediate  *dependents:(2i)  and  therefore  the  statute  31  Edw.  III. 

c.  II  provides,  that,  in  case  of  intestacy,  .the  ordinary  shall  depute 
the  nearest  and  most  lawful  friends  of  the  deceased  to  administer  his 
goods;(32)  which  administrators  are  put  upon  the  same  footing,  with  regard 

I  ()  Finch.  L&w.  ITS,  114.  pious  uioi  wu  different  In  dtffeient  eoantricH.    la 

\q)  Plowd.  377.  the  arcbdeMoniy  at  REiibmniid  In  VorkBtaire,  tbla 

(ft)  Ibid.  propanton  wu  settled  by  ■  F*(^  bulle,  k.  c.  13M, 

i<)  1.2,  e.  57,110.  < A«M.  Aonortt  dt  AlfAiH.  101 J  and  wu  otaencd  Ull 

m  la  Decntal.  f.  fi.  (.  3,  c  ti.  Bbollshed  t»  tbe  statute  »  Ben.  VUL  e.  IS. 

(Q  Tbe  proportion  glveD  to  (he  priest  and  toother  (m)  18  Bdw.  I.  c.  19. 


the  church,  make  no  distribution  of  thetu,  or  at  least  n 

(i9)["In  Britain  a  third  part  of  the  koo^s  left  by  ai 
ihe  benefit  of  the  ctanrch  ana  the  poor."] 

(ao)  [Reasonable  parts.] 

(3t)  Bradlej  v.  Flood,  i6  Ir.  Ch.  2^6,  asi  (1884). 

{13)  Blewitt  V.   Nicholson  el  at.   Bx'n,  i  Kla.  x»,  305  (1848).     Davis  V.  Chanter,  3 
Phill.  Ch.  Rep.  454,  551  (1848). 
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to  suits  and  to  accounting,  as  executors  appointed  by  will.  This  is  the 
original  of  administrators,  as  they  at  present  stand;  who  are  only  the  ofiScers 
of  the  ordinary,  appointed  by  him  in  pursuance  of  this  statute,  which  singles 
out  the  ftexl  and  mosl  lawful  Mend  of  the  intestates;  who  is  interpreted(«) 
to  be  the  next  0/  blood  that  is  under  no  legal  disabilities.  The  statute  21 
Hen,  VIII.  c.  5  enlarges  a  little  more  the  power  of  the  ecclesiastical  judge; 
and  permits  him  to  grant  administration  either  to  the  widow,  or  the  next  of 
kin,  or  to  both  of  them,  at  his  own  discretion;  and,  where  two  or  more  per- 
sons are  in  the  same  degree  of  kindred,  gives  the  ordinary  his  election  to 
accept  whichever  he  pleases,(23) 

Upon  this  footing  stands  the  general  law  of  administrations  at  this  day. 
I  shall,  in  the  further  progress  of  this  chapter,  mention  a  few  more  par- 
ticulars, with  regard  to  who  may,  and  who  may  not,  be  administrator;  and 
what  he  is  bound  to  do  when  he  has  taken  this  charge  upon  him:  what  has 
been  hitherto  remarked  only  serving  to  show  the  original  and  gradual  prog- 
ress of  testaments  and  administrations;  in  what  manner  the  latter  was  first 
of  all  vested  in  the  bishops  by  the  royal  indulgence;  and  how  it  was  after- 
wards, by  authority  oS  parliament,  taken  from  them  in  effect,  by  obliging 
them  to  commit  all  their  power  to  particular  persons  nominated  expressly  1^ 
the  law. 

I  proceed  now,  secondly,  to  inquire  who  may,  or  may  not,  make  a  testa- 
ment; or  what  persons  are  absolutely  obliged  by  law  to  die  intestate.  And 
this  law(tf)  is  entirely  prohibitory;  for,  regularly,  every  person  hath  fiiU 
power  and  liberty  to  make  a  will,  that  is  not  under  some  special  prohibition 
by  law  or  custom:  which  prohibitions  are  principally  upon  three 
♦accounts:  for  want  of  sufficient  discretion;  for  want  of  sufficient  [*497 
liberty  and  free  will;  and  on  account  of  their  criminal  conduct. 

I.  In  the  first  spe^nes  are  to  be  reckoned  infants,  under  the  age  of  fourteen 
if  males,  and  twelve  if  females;  which  is  the  rule  of  the  civil  law.(/)(24) 
For,  though  some  of  our  common  lawyers  have  held  that  an  infant  of  any 
age  (even  four(25)  years  old)  might  make  a  testament, (?)  and  others  have 
denied  that  under  eighteen  he  is  capahle.C'')  yet  as  the  ecclesiastical  court  is 
the  judge  of  every  testator's  capacity,  this  case  must  be  governed  by  the 
rules  of  the  ecclesiastical  law.     So  that  no  objection  can  be  admitted  to  the 


1)  »Rep.S«.  us.    Glib.  Rep.  14. 

>}  <3<idDlpta.Orpb.Le«.jp.l,c.T.  iq)  P«rklaa,jM» 

>)  GodDli^.  p.  Xc  S.    Wentw.  to.    !  Vein.  IM,  (r)  Oo.  Lin.  S>. 


(ajl  Bradley  v.  Floyd,  i6  Ir.  Ch.  236,  251  (1864)  200.  The  sUtutes  of  31  Rdw.  III.  C, 
II,  and  31  Hen.  VIII.  c.  5  were  substantially  copied  in  the  state  of  New  York.  Leatbrop 
V.  Smith,  35  Barb.  (N.  Y. )  64,65  (1861).  Camoctian  v.  Abrahams,  R.  U.  Charlton  (Go.) 
196,  ao6  ( 1810).     Goodeve's  Mod.  Law  of  Pers.  Prop.  a88. 

(14)  Williamson  Pers.  Prop.  (4ed.}  322.  Thejuleasto  the  capacity  of  infants  to  dis- 
voae  of  personal  property  by  will  is  derived  orif^nally  from  the  civil  law  and  was  adopted 
by  Uie  English  ecclesiastical  courts,  having  jurisdiction  of  the  subject  of  wills  and  intes- 
tate's estates.  Their  rules  of  decision  upon  these  subjects  have  been  received  and 
admitted  by  immemorial  usage  as  a  part  of  the  common  law  of  England,  which  system 
has  been  adopted  by  ns  so  far  as  it  is  consiitent  with  the  nature  and  genius  of  our  consti- 

(15)  This  has  Iwen  thought  an  error  of  the  press  in  Perkins,  and  that  four  by  mistake 
was  printed  for  fourteen.  See  this  subject  learnedly  investigated  by  Mr.  Hargrave,  who 
concludes,  with  the  learned  judge,  that  a  will  of  personal  estate  may  be  made  by  a  male 
at  the  age  of  fourteen,  and  by  a  female  at  the  age  of  twelve,  and  not  sooner.  Harg.  Co. 
Lilt.  99.— ChrisTiak. 

However,  by  the  late  Wills  Act,  statute  1  Vict.  c.  16,  \\  7,  34.  it  is  enacted  that  no  will 
made  after  the  fiist  day  of  January,  1838,  by  any  person  under  the  age  of  twenty-one 
years,  shall  be  valid  — Stewart. 

The  court  of  probate  was  established  in  1857  by  ao  and  3r  Vict.  c.  77.  This  court  snp. 
plants  the  jurisdiction  of  the  ecclesastical  courts  to  grant  probate  of  wills  and  letters  of 
administration. 

«5i 
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will  of  an  infant  of  fourteen,  merely  for  want  of  age:(26)  but,  if  the  testator 
was  not  of  sufficient  discretion,  whether  at  the  age  of  fourteen  or  four-and- 
twenty,  that  will  overthrow  his  testament.  Madmen,  or  otherwise  ntm  com- 
polesX^l)  idiots  or  natural  fools,  persons  grown  childish  by  reason  of  old 
age  or  distemper,(2S)  such  as  have  their  senses  besotted  with  drunkenness, 
— all  these  are  incapable,  by  reason  of  mental  disability,  to  make  any  will 
so  long  as  such  disability  lasts.(29)  To  this  class  also  may  be  referred  such 
persons  as  are  bom  deaf,  blind,  and  dumb;  who,  as  they  have  always  wanted 
the  common  inlets  of  understanding,  are  incapable  of  having  animum  ks- 
tandi,{y>)  and  their  testaments  are  therefore  void. 

a.  Such  persons  as  are  intestable  for  want  of  liberty  or  freedom  of  will  are, 
by  the  civil  law,  of  various  kinds;  as  prisoners,  captives,  and  the  like.(j) 
But  the  law  of  England  does  not  make  such  persons  absolutely  intestable; 
but  only  leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the  considera- 
tion of  their  particular  circumstances  of  duress,  whether  or  no  such  perscm 
could  be  supposed  to  have  liberum  animum  Ustandi.{T,\)  And,  with  regard 
to  feme-coverts,  our  law  differs  still  more  materially  from  the  civil.     Among 

the  Romans   there  was   no  distinction:   a  married  woman  was  as 
♦498]     capable  of  bequeathing  as  a  fem6-sole.(/)     But  with  us  a  *niaTT]ed 

woman  is  not  only  utterly  incapable  of  devising  lands,  being  excepted 
out  of  the  statute  of  wills,  34  &■  35  Hen.  VIII.  c.  5,  but  also  she  isincapaUe 
of  making  a  testament  of  cAato/j  without  the  license  of  her  hu3band.(32) 
(•)  GadalptL  p.  1,  c.  S.  (0  rf.  SI,  1, 77. 

(36]  Davia  V.  Batigb  Ezr'a,  i  Sneed  (Tenn.)  477.  479  (1853).  Dresser  v.  Dresser,  4< 
Me.  48,  67(1858). 

(37)  [Not  in  their  right  senses.] 

(38)  Sec  Swinburne,  pL  3,  aecL  5.  Old  age  alone  does  not  iiistiry  a  presumption  of  the 
party's  incapacity,  (Lewis  v.  Pead,  1  Ves.  Jr.  19;)  but,  when  accotnpenicKl  by  great 
infirmity,  it  will  he  a  circumstance  of  weight  in  estimating  the  validity  of  any  transac- 
tion, (Griffiths  V.  Rdbins,  3  Mad.  193;)  for  that  hypothetical  disability  which  is  always 
Buppc»ed  to  exist  during  infancy  may  really  subsist  when  the  party  is  of  age,  and  even  a 
much  greater  degree  of  incapacity,  though  the  case  be  not  one  of  insanity,  or  of  lunacy, 
strictly  speaking.  Sberwooo  v,  Saunderson,  19  Ves.  383.-,  Ridgway  v.  Darwin,  8  Ves.  V]. 
Ex  parte  Cranmer,  12  Ves.  449.— Chitty. 

(39)  Imbecility  of  mind  in  a  testator  will  not  avoid  his  last  will  and  testament.  Every 
person  not  an  idiot,  lunatic,  or  person  mm  compos  fnentis  [Not  of  sound  mind]  is  com- 
petent to  make  a  will  be  his  understanding  ever  so  weak,  Stewart  Ex'rv.  Lispenard, 
36  Wend.  (N.  Y,)  255,  298  (1841). 

(3°)  [Testamentary  discretion.]  Thompson  Ex'r  etc.  o.  Farr  el  al..  i  Speara  {l>w) 
(S.  C.)  93,  105  (1843).  See  Swinburne,  pt.  3,  sect.  6.  A  commisdon  of  lunacy  has  issued 
against  a  party  who  when  be  could  be  liept  sober  was  a  vtry  sensible  man,  but  whose 
constant  habits  were  those  of  intoxication.  Anonym,  cited  m  8  Ves.  66.  And  in  the 
case  of  Rex  v.  Wright,  3  Burr,  totu,  a  rule  was  made  upon  the  defendants  to  show  cause 
why  a  criminal  information  should  not  be  exhibited  against  them  for  the  misdemeanor 
of  u»ng  artifices  to  obtain  a  will  from  a  woman  addictM  to  liquor,  when  she  was  under 
very  improper  circumstances  of  mind  to  make  one.— ChiITV. 

f3ij  [Free  will  in  making  their  testaments.] 

(33)  Lawson  on  Rights  Rem,  and  Proc^  513'.  In  some  of  the  American  states  cover- 
ture still  interposes  a  disability  in  regard  to  the  execution  of  a  will.  But  the  tendency 
of  modem  times  has  been  in  Uie  direction  of  removing  all  property  disabilities  attaching 
to  married  women.  In  order  to  solve  the  question  of  the  nght  of  married  women  to 
transfer  real  property  by  will,  reference  must  be  had  to  the  statutes  of  those  states  in 
which  it  arises.  By  the  Roman  civil  law  a  married  woman  possessed  the  same  testa- 
mentary capacity  in  all  respects  as  when  unmarried,  but  by  the  law  of  England  no  such 
favor  has  ever  been  conceded,  i  Williams  on  Exr's,  47.  1  Redfield  on  Wills,  »3.  Newell 
on  Ejectment,  476.  The  general  principle  now  underlying  all  the  new  enactments  as  to 
married  women  is,  that  they  tend  to  confer  independent  testamentary  poweis  upon  the 
wife  without  qualification  of  terms  as  to  her  property,  and  apart  from  her  husband'* 
concurrence.  The  wife  may  devise  or  bequeath  by  her  sole  will  whatever  separate 
property  the  statutes  secure  to  her,  and  that  without  the  joinder  or  assent  of  her  hnsband. 
She  cannot  dispose  of  any  property  but  that  owned  by  herself,  and  of  couiae  not  any  of 
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For  all  her  personal  chattels  are  absolutely  his;  and  he  may  dispose  of  her 
chattels  real,  or  shall  have  them  to  himself  if  he  survives  her:  it  would  be 
therefore  extremely  inconsistent  to  give  her  a  power  of  defeating  that  pro- 
vision of  the  law,  by  bequeathing  those  chattels  to  another,  (u)  Yet  by  her 
husband's  license  she  may  make  a  testament ^Cv)  and  the  husband,  upon  mar- 
riage, frequently  covenants  with  her  friends  to  allow  her  that  license:  but 
such  license  is  more  properly  his  assent;  for,  unless  it  be  given  to  the  par- 
ticular will  in  question,  it  will  not  be  a  complete  testament,  even  though 
the  husband  beforehand  hath  given  her  permission  to  make  a  will.(ir)  Vet 
it  shall  be  sufficient  to  repel  the  husband  from  his  general  right  of  admin* 
istering  his  wife's  effects;  and  administration  shall  be  granted  to  her  appointee, 
with  such  testamentary  paper  annexed,  (jr)  So  that,  in  reality,  the  woman 
makes  no  will  at  all,  but  only  something  like  awill;(_»')  operating  in  the 
nature  of  an  appointment,  the  execution  of  which  the  husband,  by  his  bond, 
agreement,  or  covenant,  is  bound  to  allow.  A  distinction  similar  to  which 
we  meet  with  in  the  dvil  law.  For  though  a  son  who  was  in  potestatt 
fiarentis(_2S)  could  not  by  any  means  make  a  formal  and  legal  testament, 
even  though  his  father  permitted  it,(ir)  yet  he  might,  with  the  like  permis- 
sion of  his  father,  make  what  was  called  a  donatio  mortis  causa.  (a)(S4)  The 
queen-consort  is  an  exception  to  this  general  rule,  for  she  may  dispose  of  her 
chattels  by  will,  without  the  consent  of  her  lord:(i)  and  any  feme-covert  may 
make  her  will  of  goods,  which  are  in  her  possession  in  outer  droit,  (35)  as 
executrix  or  administratrix  1(36)  for  these  can  never  be  the  property  of  her 
husband:(f)  and,  if  she  has  any  pin-money  or  separate  maintenance, 
it  is  said  she  may  dispose  of  her  savings  thereout  *by  testament,  [*499 
without  the  control  of  herhusband.(</)  But,  ifa  feme-sole  makes  her 
will,  and  afterwards  marries,  such  subsequent  marriage  is  esteemed  a  revo- 
cation in  law,  and  entirely  vacates  the  will.{tf) 

3.  Persons  incapable  of  making  testaments,  on  account  of  their  criminal 
conduct,  are,  in  the  first  place,  all  traitors  and  felons,  from  the  time  of  con- 
viction; for  then  their  goods  and  chattels  are  no  longer  at  their  own  disposal, 
but  forfeited  to  the  king. (37)  Neither  can  &  felo  de  se  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  act  and  manner  of  his  death;  but 
he  may  make  a  devise  of  his  lands,  for  they  are  not  subjected  to  any  for- 
feiture.(/)(38)     Outlaws  also,  though  it  be  but  for  debt,  are  incapable  erf 


far)  The  King  i.  BWleawc 


<jr)  The  Kin( 
Wi  Cro.  Cur. 


bU  that  passed  to  him  by  survivOTshtp.     I<egal  and  Bq.  Rights  of  Married  Women, 
I  Cord.  vol.  I  (a  ed.l  p.  715,  726. 

(33)  [1°  ^^  power  of  the  parent] 

(34)  FAdoaationdependingonUicevent  of  the  death  of  the  donor.] 

(35)  [In  the  right  of  another.] 

(36)  Cutter  V.  Butler,  as  N.  H.  34,1,  353  {185a). 

(37)  But  in  this  case  the  will  is  of  no  effect,  not  from  the  incapacity  of  the  testator, 
but  because  he  has  no  goods  to  bequeath.  And  a  similar  observation  applies  to  the 
other  instances  given  by  Black  stone. —that  of  a  /ela  de  se  [A  suicide],  whose  goods  and 
chattels  are  forfeited  by  the  act  and  manner  of  his  death,  although  he  may  make  a  devise 
of  his  lands,  for  they  are  not  subjected  to  any  forfeiture.  Plowd,  a6i.  Thus,  also,  out- 
laws though  it  be  but  for  debt,  "are  said  to  be  "  incapable  of  making  a  will;  for  their 
goods  and  chattels  are  forfeited  during  the  time{Fitz.  Abr.  lit.ZJMcew^  16)  theoutlawry 
subsists.— Kkkk. 

(38)  [A  suicide] .  I^ands  never  were  forfeited  without  an  attainder  by  course  of  taw,  (3 
Inst  55;)  and  now  no  attainder,  except  for  high  .treason,  petit  treason,  or  murder,  or 
abetting  those  crimes,  extends  to  the  disinherison  of  any  heir,  nor  to  the  prejudice  of  the 
right  or  title  of  any  other  persons  than  the  offenders.     Stat.  54  Geo.  III.  c.  145.-CHirry. 
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making  a  will,  so  long  as  tbe  outlawry  subsists,  for  their  goods  and  chattels 
are  fbifeited  during  that  time.(^)  As  for  persons  guilty  of  other  crimes 
short  of  felony,  who  are  by  the  dvil  law  precluded  from  malcing  testaments, 
(as  usurers,  libellers,  and  others  of  a  worse  stamp, )  by  the  common  law  their 
testaments  may  be  good. (A)  And  in  general  the  rule  is,  and  has  been  so 
at  least  ever  since  Glanvil's  time,(i)  quod  libera  sil  cujvscunque  ultima 
voluntas.  (39) 

I,et  us  next,  thirdly,  con^der  what  this  last  will  and  testament  is,  which 
almost  every  one  is  thus  at  Uberty  to  make;  or,  what  are  the  nature  and 
incidents  of  a  testament.  Testaments,  both  Justinian(_/  )  and  Sir  Edward 
Coke(*)  agree  to  be  so  called,  because  they  are  teslatio  mentis.i^o)  an 
etymon  which  seems  to  savor  too  much  of  the  conceit;  it  being  plainly  a 
substantive  derived  from  the  verb  tgstari,{^i)  in  like  manner  as  juramen- 
ium,{^2)  incremenlumX^Z^  and  others,  from  other  verbs.  The  definition 
of  the  old  Roman  lawj'ers  is  much  better  than  their  etymology: — "  voluniaiis 
nostra  justa  sentenlia  deeo,  quod quis post  mortem  suatn fieri  velit:'\l)  whidi 
may  be  thus  rendered  into  English,  "the  legal  declaration  of  a 
♦500]  man's  intentions,  ♦which  he  wills  to  be  performed  after  his 
death. "(44)  It  is  called  sententia,  to  denote  the  circumspection 
and  prudence  with  which  it  is  supposed  to  be  made:  it  is  voluntatis  nostra 
sententia,  because  its  efiScacy  depends  on  its  declaring  the  testator's  intention, 
whence  in  England  it  is  emphatically  styled  his  will:  it  is  justa  sententia; 
that  is,  drawn,  attested,  and  published,  with  all  due  solemnities  and  forms 
of  law:  itisde  eo,  quod  quis post  mortem  suam  fieri  velit,  because  a  testament 
is  of  no  force  till  after  the  death  of  the  testator.  (45) 

These  testaments  are  divided  into  two  sorts:  written,  and  verbal  or  nun- 
cupative; of  which  the  former  is  committed  to  writing,  the  latter  depends 
merely  upon  oral  evidence,  being  declared  by  the  testator  in  extremis{^6) 
before  a  sufficient  number  of  witnesses,  and  afterwards  reduced  to  writing. 
A  codicil,  codiciUus,  a  little  hook  or  writing,  is  a  supplement  to  a  will,  or  an 
addition  made  by  the  testator,  and  annexed  to,  and  to  be  taken  as  pait  of,  a 
testament;  being  for  its  explanation,  or  alteration,  or  to  make  some  addi- 
tion to,  or  else  some  subtraction  from,  the  former  disposition  of  the 
testator. (m)  (47)     This  may  also  be  either  written  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils  (which  were  formerly  more  in  use 
than  at  present,  when  the  art  of  writing  is  become  more  universal)  are  liable 
to  great  impositions,  and  may  occasion  many  peijuries,  the  statute  of  fi^uds, 
39  Car.  II.  c.  3,  hath  laid  them  uuder  many  restrictions;  except  when  made 

(0)  nti.  Abr.  tit.  DnoK  U-  (»  I  Imt.  in,  B21 

(V)  Oodolph.  p.  1,  0. 12.  (n  Ft-  38, 1, 1. 

U)  L.%c.h.  (m)  Codolpb.  p.  I.e.  t.  la. 


(39)  [That  the  last  will  of  eveiy  one  be  free.] 

(40)  FA  testifjing  of  the  mind.] 
Ut  j  [To  show  or  testif  j.] 

(43)  [An  oath.] 


(43)  [An  increase.] 

(44)  6La»9onon  Rights,  Rem.  and  Proc  5110;  Williams  on  Real  Prop.  (6ed.)  iqS. 

(45)  [It  is  in  relation  to  that  which  one  wishes  to  be  done  after  his  death.]  McRes's 
Admr's  v.  Means,  34  Ala.  349,  366  ( 1859).  Jaclcaon  el  at.  v.  Culpepper,  3  Ga.  569,  573 
(1847).  Mills  V.  Newbetrr  el  al.,  113  111.  133.  133  <t885).  Cogbill  c.  Cogbill  el  at.,  a 
Henin.  &  Mnnf.  (Vo.)  467,  510  (tSoS).  McCray  el  al.  v.  Lipp  el  al.,  35  Ind.  ti6,  119 
(187")- 

(46)  [In  his  last  moments.] 

(47)  Dklton  Bx'r  v.  Houston  el  al.,  5  Jones  Eq.  (N.  C.)  401,  404  (1860).  The  office  of 
■  codicil,  oidinarily,  is  to  vary,  by  adding  to  or  taking  from  a  will,  but  not  wholly  to 
snpplant  it.  BnAUy  et  at.  v.  GathietM.,  3  Tones  Bq.  (N.  C.)  tv  15  (1854).  Mason  ». 
Smith,  49  AU.  71,  74  (1873).    Goodeve's  Mod.  Law  of  R.  P.  (3  ed.)  376. 
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by  mariners  at  sea,  and  soldiers  in  actual  service.  As  to  all  other  persons, 
it  enacts:  i.  That  no  written  will  shall  be  revoked  or  altered  by  a  subsequent 
nuncupative  one,  except  the  same  be  in  the  lifetime  of  the  testator  reduced 
to  writing,  and  read  over  to  him,  and  approved;(48)  and  unless  the  same  be 
proved  to  have  been  so  done  by  the  oaths  of  three  witnesses  at  the  least;  who, 
by  statute  4  &  5  Anne,  c.  16,  must  be  such  as  are  admissible  upon  trials  at 
common  law.  2.  That  no  nuncupative  will  shall  in  any  wise  be  good,  where 
the  estate  bequeathed  exceeds  30/.,  unless  proved  by  three  such  witnesses, 
present  at  the  making  thereof,  (the  Roman  law  requiring  seven,)  (n) 
and  unless  they  or  some  of  them  were  specially  required  to  bear  *wit-  [*5oi 
ness  thereto  by  the  testator  himself ;  and  unless  it  was  made  in  his 
last  sickness,  in  his  own  habitation  or  dwelling-house,  or  where  he  had  been 
previously  resident  ten  days  at  the  least,  except  he  be  surprised  with  sickness 
on  a  journey,  or  from  home,  and  dies  without  returning  to  his  dwelling,  (49) 
3.  That  no  nuncupative  will  shall  be  proved  by  the  witnesses  after  six  months 
&om  the  making,  unless  it  were  put  in  writing  within  six  days.  (50)  Nor 
shall  it  be  proved  till  fourteen  days  after  the  death  of  the  testator,  nor  till 
process  hath  first  issued  to  call  in  tlie  widow,  or  next  of  kin,  to  contest  it,  if 
they  think  proper.  Thus  hath  the  legislature  provided  against  any  frauds 
in  setting  up  nuncupative  wills,  by  so  numerous  a  train  of  requisites,  that 
the  thing  itself  has  fallen  into  disuse,  (51)  and  is  hardly  ever  heard  of,  but  in 
(n)  Inn.  3, 10,  M. 

(48)  Bnt  if  >  le^ncv  given  by  a  written  will  hss  lapsed,  or  is  void,  quatenus  [80  far  a*]^ 
the  subject  of  men  legacy,  there  ia  no  written  will;  and  a.  nnncnpative  codicil  is  auan 
[As]  an  original  will  for  so  much,  not  an  alteration  of  that  dispodtion  which  had  pre- 
vionsly  become  determined,  or  which  was  in  its  creation  void.  Stonywell's  case,  T.  Rajm. 
334.  And  the  act  which  taya  that  no  written  will  shall  be  repealed  or  altered  by  a 
nuncupative  codicil  does  not  prohibit  the  disposition  by  sncb  codicil  of  that  which  ia  not 
disposed  of  by  the  written  will.— Chittv. 

(49)  By  sec.  33  Rev.  StaL  (3  ed.)  i3i  of  Wisconnn,  the  common  law  restrictions  con- 
tained inthesecond  paragraph  relating  to  nuncupative  wills  are  enacted  as  the  law  of  that 
stole.  Branson  et  at.  v.  Burnett  et  at.,  a  Pinney  (Wis.)  185.  191  (1849).  With  slight 
variations  the  statute  of  39  Car.  II.  c  3.  has  been  incorporated  in  the  Alabama  code. 
SjVcBelal.  V.  Syi^eaeial.,  3  Stewart  (Ala.)  364,  36S  [1830). 

(50)  In  the  District  of  Columbia  the  taw  of  nuncupative  wills  is  regulated  by  the 
stotnte  of  39  Charles  II.  ch.  3,  sees.  19-31.  /»  re  estate  of  Aslcins,  9  Ma<£ey  (D.  C)  10, 
15.18(1891). 

(51)  Nuncupative  wills  are  not  favorites  with  courts  of  probate,  though,  if  dnly  proved, 
they  are  equally  entitled  to  be  pronounced  for  with  written  witla.  Much  more,  however, 
is  requisite  to  the  due  proof  of^  a  nuncupative  will  than  of  a  written  one,  in  several  par- 
ticulars. In  the  first  place,  the  provisions  of  the  statute  of  frauds  must  be  slrielly  com- 
plied with  to  entitle  any  nuncupative  will  to  probate.  Consequently,  the  absence  of  dne 
proof  of  any  one  of  these—that  enjoining  the  rogatio  Ustium,  or  calling  upon  persons  to 
bear  witness  of  the  act,  for  instance,  (Bennet  v.  Jackson,  i  Phillim.  191.  Parsons  v. 
Miller,  ibid.  195) — is  fatal  at  once  to  a  caae  of  this  species.  But,  added  to  this,  and 
independent  of  the  statute  of  frauds,  the  factum  of  a  nnncnpative  will  requires  to  be 
proved  by  evidence  more  strict  and  stringent  than  that  of  a  written  one,  in  evei^  single 
particular.  This  is  requisite  in  consideration  of  the  facilities  with  which  fraud  in  setting 
up  nuncupative  wills  are  obviously  attended,— facilities  which  absolutely  require  to  he 
counteracted  by  courts  insisting  on  the  strictest  proof  as  to  the  J^rfa  of  such  wills.  The 
testomeutary  capacity  of  the  deceased,  and  the  animus  fMAin^t  [Testamentary  intent]  at 
the  time  of  the  alleged  nuncupation,  must  appear  by  the  clearest  and  most  indisputable 
testimony.  Above  all,  it  must  plainly  result  from  the  evidence  that  the  instrument 
propounded  contains  the  true  substance  and  import,  at  least,  of  the  alleged  nuncupation 

ana  consequently  that  it  em'     '"     "  "  ' "'     "' '"      ■-'--■-  — 

V.  Bonsall,  i  Addatns,  38^ 

The  statute  of  frauds  is  imperativ 
oaths  of  three  witnesses:  therefore,  supposing  no  more  than  three  witnesses  were  present 
at  the  making  of  such  will,  the  death  of  an;;  one  of  them  before  such  proof  has  been 
formally  made  will  render  the  nuncupative  will  void,  however  clear  and  unsuspected  the 
evidence  of  the  two  surviving  witnesses  to  the  transaction  may  be,  (Phillips  v.  The  Parish 
of  St.  Clement's  Danes,  i  Eq.  Ca.  Abr.  404;)  though  at  law  the  execution  of  a  written  wiU 


■jGoogle 


50I-502  OF  THE   RIGHTS  [Book  II 

the  only  instance  where  favor  ought  to  be  shown  to  it,  when  the  testator  is 
surprised  by  sudden  and  violent  sickness. (52)  The  testamentary  words 
must  be  spoken  with  an  intent  to  bequeath,  not  any  loose  idle  discourse  in 
his  illness;  for  he  must  require  the  bystanders  to  bear  witness  of  such  his 
intention:  the  will  must  be  made  at  home,  or  among  bis  family  or  fHends, 
unless  by  imavoidable  accident;  to  prevent  impositions  from  strangers:  it 
must  be  in  his  last  sickness;  for,  if  he  recovers,  he  may  alter  his  dispositions, 
and  has  time  to  make  a  written  will:  it  must  not  be  proved  at  too  long  a 
distance  from  the  testator's  death,  lest  the  words  should  escape  the  memory 
of  the  witnesses;  nor  yet  too  hastily  and  without  notice,  lest  the  family  of 
the  testator  should  be  put  to  inconvenience,  or  surprised,(53) 

As  to  written  wills,  they  need  not  any  wituess  of  their  publicati<m.  I 
speak  not  here  of  devises  of  lands,  which  are  quite  of  a  different  nature; 
being  conveyances  by  statute,  unknown  to  the  feodal  or  common  taw,  and 
not  under  the  same  jurisdiction  as  personal  testaments.  (54)  But  a  testament 
of  chattels,  written  in  the  testator's  own  hand,  though  it  has  neither  his 
name  nor  seal  to  it,  nor  witnesses  present  at  its  publication,  is  good,  provided 

sufiScient  proof  can  be  had  that  it  is  his  handwriting.(c)(55)  And 
♦502]     though  *written  in  another  man's  hand,  and  never  signed  by  the 

testator,  yet,  if  proved  to  be  according  to  his  instructions  and  ap- 
proved by  him,  (56)  it  hath  been  held  a  good  testament  of  the  personal 
estate. (^X 57)  Yet  it  is  the  safer  and  more  prudent  way,  and  leaves  less  in 
the  breast  of  the  ecclesiastical  judge,  if  it  be  signed  or  sealed  by  the  testator, 
and  published  in  the  presence  of  witnesses:  which  last  was  always  required 

(a)  aodolt«u  p.  1,  0.  21.    out).  Rep,  2S0;  (p)  ComriM,  U2,  tiS,  151. 


1b  usually  proved  by  calling  one  of  the  subscribinK  witnesses ;  and,  notwithstanding  it  is 
the  general  rule  of  eouity  to  examine  all  the  soMcribing  witnesses,  this  rule  does  not 
apply  when  any  one  of  the  witnesses  are  dead,  or  cannot  M  discorered  or  brought  within 
the  jurisdiction. — CHrTTY. 

Sykesf/o/.  v.  SyVtaet  al.y  a  Stewart  (Ala.)  364,  368  (1830).  If  a  person  in  bis  last 
sickness — that  sickness  of  which  be  BnbsequentJy  dies, — impressed  with  the  proba.hilitj' 
of  approaching  death,  deliberately  makes  his  will,  conforming  to  the  statute,  it  will  not 
be  invalid,  because,  in  point  of  fact,  he  had  time  and  opportunity  to  reduce  it  to  writing. 

(53)  Johnston  etal.  v.  Glasscock  et  ux.  et  at.,  a  Ala.  aiS,  243  (i&tO-  ^n  the  consider- 
ation ol  a  nuncupative  will,  the  Alabama  court  says:  ■"  If  there  is  clear  capacity,  if  there 
is  the  animus  lestandi  [Testamentary  intent],  if  it  is  made  at  the  residence  of  the  de- 
ceased, if  the  witnesses  or  some  of  them  are  called  on  bjr  the  testator  to  take  notice 
that  it  is  his  last  will,  the  court  must  pronounce  for  it,  if  it  is  proved  within  six  months 
or  afterwards,  if  reduced  to  writing  within  sis  days  after  the  speaking  of  the  testamentary 
words,"    Johnston  et  at.  v.  Glasscock  el  al.,  supra. 

(53)  But  nuncupative  wills,  if  made  after  the  ist  of  January.  1838,  uk  no  longer 
valid  at  all;  for  by  the  Wills  Act,  i  Vict  c.  a6,  s,  3,  the  19  Car.  II.  c  3  is  repealed  to  &is 
extent,  and  it  is  enacted  that  no  will  shall  be  valid  unless  it  shall  be  in  wnting;  but,  1^ 
B.  9,  the  wills  of  soldiers  and  mariners,  being  in  actual  military  service  or  at  aea,  may  di^ 
pose  of  their  personal  estate  as  they  might  have  done  before  the  act;  and,  by  s.  I3,  the  act 
IS  not  to  affect  certain  provisions  of  stat.  11  Geo.  IV.  and  i  W.  IV.  c.  60,  with  respect  to 
the  wills  of  petty  oiScers  and  seamen  of  the  royal  navy  and  marines  so  far  as  relates  to 
their  wages,  prize-money,  or  allowances.  — Stewart,     a  Sbep.  Touch.;  Picston,  407. 

(54)  Cogbitl  w.  QoshiWetal.,  j  Hen.  &  Munf .  (Va.)  467.  510  (r8o8). 

(55)  Meyer  etal.  v.  Fogge  Exc'r  etc,,  7  Fla.  iga,  195  (1887).  3  Shep.  Touch.;  Preston, 
406.     View  of  the  Civil  Law;  Browne,  vol.  i,  p.  a8o, 

(56)  If  a  paper  purport  to  be  a  testament,  and  the  body  of  the  will  be  shown  by  two 
~* *-   *""  ""1  the  handwriting  of  the  testator,  such  vrill  is  sufficiently  proven  as  a 


will  of  personalty,  though  there  be  no  other  proof  of  its  writing  or  publication.  Franklin 
V.  Franklin,  90  Tenn,  44,  47  (1891I.  Redford's  Administrators  v.  Peggy  el  al.,  6  Rand. 
(Va.)  316,  344  (1828).  Mason  v.  Duatnan,  i  Munford  {Va,l  456,  459  (1810).  Or  if  the 
execution  or  identity  of  the  will  be  proved  by  one  and  the  handwriting  by  another,  it  is 
sufficient.     Suggett  v.  Kitchel"     ■    •    -  -■         —         ■  -  -     • 

(57)  Pierson  et  ux.  v.  Beall, 
Munf.  (Va.)467.  511  (1808). 


>v  Google 


Chap.  32]  OF  THINGS.  50a 

in  the  time  of  Bnicton;(;)  or,  rather,  he  in  this  respect  has  implicitly  copied 
the  rule  of  the  civil  law.(58) 

No  testament  is  of  any  effect  till  after  the  death  of  the  testator.  "Nam 
omne  testamentum  morU  amsummaium  est:  ei  voiunlus  teslaloris  est  ambula- 
toria  usque  ad  moriem."{r'){t,q)  And  therefore,  if  there  be  many  testaments, 
the  last  overthrows  all  the  former:(j)  but  the  republication  of  a  former  will 
revokes  one  of  a  later  date,  and  establishes  the  first  again.f/)(6o) 

Hence  it  follows,  that  testaments  may  be  avoided  three  ways:  i.  If 
made  1^  a  person  laboring  under  any  of  the  incapacities  before  mentioned: 
2.  By  making  another  testament  of  a  later  date;  and  3.  By  cancelling  or 
revoking  it.  For,  though  I  make  a  last  will  and  testament  irrevocable  in 
the  strongest  words,  yet  I  am  at  liberty  to  revoke  it:  because  my  own  act  or 
words  cannot  alter  the  disposition  of  law,  so  as  to  make  that  irrevocable 
which  is  in  its  own  nature  revocable.(a)  For  this,  saith  lord  Bacon,(a') 
would  be  for  a  man  to  deprive  himself  of  that  which  of  all  other  things  is  most 


(58)  But  this  distinction  between  wills  of  real  and  personal  estate  is  now  entireh'  abol- 
ished so  far  as  it  relates  to  wills  made  after  the  ist  of  January,  1838;  for  by  s.  a  of  stat.  t 
Vict.  c.  36  it  is  enacted  that  no  will  shall  be  valid  unless  it  shall  tie  signed  at  the  foot  by 
the  testator,  or  bv  some  other  person  in  his  presence  or  by  his  direction;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or  more  wit- 
nesses at  the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator;  but  no  form  of  attestation  shall  be  necessary;  and,  by  s.  13,  any 
will  executed  in  this  manner  shall  be  valid  without  any  other  publication.— Stbwakt. 

The  act  of  i  Vict.  c.  26,  was  amended  by  act  of  15  &  16  Vict.  c.  34  to  read  as  follows: 
"  Every  will  shall,  so  far  only  as  regards  the  position  of  the  signature  of  the  testAtor  or 
of  the  person  signing  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  enact- 
ment, as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  ou  the 
face  of  the  will  that  the  testator  intended  to  give  efect  by  such  his  signature  to  the 
writing  signed  as  his  will,  and  that  no  such  will  shall  be  affected  by  the  circumstance  that 
the  signature  shall  not  follow  or  be  immediately  after  the  foot  or  end  of  the  will,  or  by 
the  circumstance  that  a  blank  space  shall  intervene  between  the  concluding  word  of  the 
will  and  the  signature,  or  by  the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause  or  of  the  clanae  of  attestation,  or  shall  follow  or  be 
after  or  under  the  clause  of  attestation,  either  with  or  without  a  blank  space  intervening, 
or  shall  follow  or  be  after,  or  nnder,  or  beside  the  names  or  one  of  the  namea  of  the  sub- 
scribing witnesses,  or  by  the  circumstance  that  the  signature  shall  be  on  a  side  or  page  or 
other  portion  of  the  paper  or  papers  containing  the  will  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  will  shall  be  written  above  the  signature,  or  by  the  circumstance 
that  there  ^lall  appear  to  be  sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or 
page  or  other  poition  of  the  same  paper  on  which  the  will  is  written  to  contain  the  sig- 
nature; and  the  enumeration  of  the  atx>ve  circumstances  shall  not  restrict  the  generality 
of  the  above  enactment;  but  no  signature  nnder  the  said  act  or  this  act  shall  be  operative 
to  give  effect  to  say  dispodtion  or  direction  which  is  underneath  or  which  follow  it,  nor 
shall  it  give  eSect  to  any  disposition  or  direction  inserted  after  the  signature  shall  be 

(59)  ["  For  eveiy  testament  is  established  by  death,  and  the  will  of  the  testator  is  revoc- 
able until  his  death."]  This,  lord  Loughborough  observed,  was  the  most  general  maxim 
he  knew,  (Matthews  v.  Warner,  4  Ves.  aio:)  it  is  essential  to  every  testamentary  instru- 
ment that  it  may  be  altered  even  in  articulo  mortis  [In  the  throes  of  death],  (Balch  v. 
Symes,  1  Turn.  &  Russ.  92;]  irrevocability  would  destroy  its  essence  as  a  last  will.  Hob- 
son  V.  Blackburn,  I  Addams,  278.     Reid  v.  Sbergold,  10  Ves.  379.— CeiTTv. 

(60)  Republication  of  a  will  makes  the  will  speak  as  of  the  time  of  such  republication. 
Long  V.  Aldred,  3  Addams,  51.  Goodtitle  v.  Meredith  2  Mau.  &  Sel.  14.  If  a  man  by 
a  second  will  revokes  a  former,  but  keeps  the  first  undestroyed,  and  afterwards  destrovs 
the  second,  whether  the  first  will  is  thereby  revived  has  been  much  questioned.     The 
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inddent  to  human  condition;  and  that  is,  alteration  or  repentance.  It  hath 
also  been  held,  that,  without  an  express  revocation,  if  a  man,  who  hath 
made  his  will,  afterwards  marries  and  hath  a  child,  this  is  a  presumptiTe  or 
implied  revocation  of  his  former  will,  which  he  made  in  his  state  of 
celibacy.  (jr)(6i)     The  Romans  were  also  wont  to  set  aside  testaments  as 

being  inofficiosa,  defident  in  natural  duty,  if  they  disinherited  or 
♦503]     totally  passed  by  (without  assigning  a  true  and  *suflBcieiit  reason )(_>') 

anyo^  the  children  of  the  testator.  (7)(62)  But,  if  the  child  had  any 
legacy,  though  ever  50  small,  it  was  a  proof  that  the  testator  had  not  lost 
his  memory  or  his  reason,  which  otherwise  the  law  presumed;  but  was  then 
supposed  to  have  acted  thus  for  some  substantial  cause:  and  in  such  case  no 
querela  inqfficioH  teslamenli{6^  was  allowed.  Hence  probably  has  arisen 
that  groundless  vulgar  error,  of  the  necessity  of  leaving  the  heir  a  shilling, 
or  some  other  express  legacy,  in  order  to  disinherit  him  effectually:  whereas 
the  law  of  England  makes  no  such  constrained  suppositions  of  forgetfulness 
or  insanity ;  and  therefore,  though  the  heir  or  next  of  kin  be  totally  omitted, 
it  admits  no  querela  inoffidosi  to  set  aside  such  a  testament.  (64) 

We  are  next  to  consider,  fourthly^  what  is  an  executor,  and  what  an  ad- 
ministrator; and  how  they  are  both  to  be  appointed. 

'  An  executor  is  he  to  whom  another  man  commits  by  will  the  execution  of 
that  his  last  will  and  testament.  (65)  And  all  persons  are  capable  of  being 
executors,  that  are  capable  of  making  wills,  and  many  others  besides;  as 
feme  coverts(66)  and  infants:(67)  nay,  even  infants  unborn,  or  in  ventre  sa 
mere,  may  be  made  executors.(«)  But  no  infant  can  act  as  such  till  the 
age  of  seventeen  years;  till  which  time  the  administration  must  be  granted 
to  some  other,  durante  minore  atate.  C^)(68)  In  like  manner  as  it  may  be 
granted  durante  absentia,  {(^  at  pendente  lite:  i^o)  when  the  executor  is  out 
of  the  realm,  (c)  or  when  a  suit  is  commenced  in  the  ecclesiastical  court 
touching  the  validity  of  the  will,(rf)  This  appointment  of  an  executor  is 
essential  to  the  making  of  a  will:(^)(7i)  and  it  may  be  performed  dther  by 


(v)  See  book  I.  a.  IB. 

<«  InM.  2. 18. 1. 

ja^  Wert.  Symb.  p.  1,  \fS&. 
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(6i)  But  by  I  Vict.  c.  ^6,  b.  19.  no  will  shall  be  revoked  by  any  presumption  of  tn 
ftitention  on  the  gronad  of  an  alteration  in  circnmataitces:  it  is,  however,  expressly  pro- 
vided (a.  18)  that  a  will  shall  be  revoked  by  marriage,  but  that  no  will  sbalt  be  revoked 
otherwise,  or  but  by  another  will  or  codicil  executed  in  the  manner  hereinbefore  men- 
tioned or  by  some  writing  declaring  an  intention  to  revoke  the  same  and  execnted  in  the 
manner  in  which  a  will  is  requirea  to  be  executed;  or  by  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  t^tator,  or  by  sotne  per«>n  in  his  presence,  wiUi  the  intention 
of  revoking  the  same;  and,  by  a.  21,  no  alteration  in  a  will  shall  have  any  eflect  unless 
executed  as  a  will;  and.  by  s.  31,  no  will  revoked  shall  be  revived  otherwise  than  by  a 
•e-execution  or  a  codicil  to  revive  it.— Stkwart. 

(6j1  Wilson  V.  Wilson,  aa  Grant's  Chy.  (Ont)  39,  77  (1875). 

(63}  [Complaint  of  an  unkind  will.] 

^&i)  Courts  of  probate,  however,  look  with  muchgreater  jealousy  at.  andrequiremore 
atnngeut  evidence  in  support  of,  an  inofficious  testament  than  one  which  is  consonant 
with  the  testator's  duties  and  with  natural  feeling.  Br^den  V.  Brown,  a  Addams,  449. 
Dew  V.  Clerk,  3  Addams,  207.  — Chitty. 

(65)  State  ex  ret.  Seminary  v.  Watson  Ordinary,  1  Speers  (S.  C.)  97,  106  (1843).  1 
Beven  on  Negligence  {1  ed.)  1476.  Le  Baron  et  al.  V.  Fanntleroy  et  at.,  3  Fla.  376^ 
897(1848). 

(661  Barb.  Rights  of  Persons  and  Property,  79. 

(67)  Am.  &  Eng.  Enc.  of  Law.    Tit  Executors  &  Admr's. 

(681  [During  minority.] 

(69)  [During  absence.] 

(70   [Pendingasuit] 

(71)  Williamson  Pera.  Prop.  (4ed.)33S. 
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express  words,  or  sucb  as  strongly  imply  the  same.(72)  But  if  the  testator 
m^es  an  incomplete  will,  without  naming  any  executors,  or  if  he  names 
incapable  persons,  or  if  the  executors  named  refuse  to  act:  in  any  of 
these  cases,  the  ordinary  must  *grant  administration  cum  iesiamento  [""so^ 
annexo(J)(jZ)  to  some  other  person;  and  then  the  duty  of  the 
administrator,  as  also  when  he  is  constituted  only  durante  minore  alale,  etc., 
of  another,  is  very  little  different  from  that  of  an  exec«tor.(74)  And  this 
was  law  so  early  as  the  reign  of  Henry  II, ;  when  Glanvil(^)  informs  us,  that 
"  tesCamenli  execuiores  esie  debenl  it,  quos  testator  ad  hoc  eUgerit,  et  quibus 
curam  ipse  commiseril;  si  vero  testator  nulios  ad  hoc  nominaverit,  passunt  pro- 
pinqui  et  consaiiguinH  ipsius  defuncH  ad  id  faciendum  se  ingerere."(j^ 

But  if  the  deceased  died  wholly  intestate,  without  making  either  will  or 
executors,  then  general  letters  of  administration  must  be  granted  by  the 
ordinary  to  such  administrator  as  the  statutes  of  Edward  the  Third  and 
Henry  the  Eighth,  before  mentioned,  direct.  In  consequence  of  which  we 
may  observe,  i.  That  the  ordinary  is  compellable  to  grant  administration  of 
the  goods  and  chattels  of  the  wife,  to  the  husband  or  his  representatives:  (A)(76) 
and  of  the  husband's  effects,  to  the  widow,  or  next  of  kin;  but  he  may  grant 
it  to  either  or  both  at  his  discretion.  (/)  a.  That,  among  the  kindred,  those 
are  to  be  preferred  that  are  the  nearest  in  degree  to  the  intestate;  but,  of 
persons  in  equal  degree,  the  ordinary  may  t^e  whidi  he  pleases.  (i)(77) 
3.  That  this  nearness  or  propinquity  of  degree  shall  be  reckoned  according  to 
the  computation  of  the  civilians;(/)  and  not  of  the  canonists,  which  the  law 
of  England  adopts  in  the  descent  of  real  estates:  (fn)(  78)  because  in  the  dvil 

(/)  1  K0IL  Abr.  sm.    Oomb.  SD.  (0  Salk.  3S.    BM.  GS2. 

(a)  1.1,0.  t.  {i)9mvea*va. 

(A)  Cnk  Car.  lot.    SUL  3S  Car.  U.  c  S.  IP.Wsu.  jf)  Piec  Chuic.  EM. 

881.  js)  See  pwn  30«,  aOT,  Si. 


Iji^  But  Bi  feme  cover  ie  [A  married  woman]  should  not  be  allowed  to  act  as  an  execn- 
triz  or  administratrix  without  the  assent  of  her  husband;  for,  as  he  would  be  atuwetable 
for  her  acts  in  either  of  those  capacities,  he  ought  not  to  be  eipoeed  to  this  responsibility 
unless  by  bis  own  concurrence.  See  i  Anders.  117,  case  164.  It  might  be  equally  inju- 
rious to  the  legatees,  creditors,  or  next  of  liin  of  a  testator  or  intestate,  if  a  married 
woman  were  allowed  to  act  as  executrix  or  administratrix  when  her  husband  was  not 
amenable  to  the  courts  of  this  coantir;  for,  if  she  should  waste  the  assets,  the  parties 
interested  wonld  have  no  remedy,  as  the  husband  must  be  joined  in  any  action  bron^t 
against  her  in  respect  of  such  transactions.  Taylor  v.  Allen,  a  Atk.  213. — Chittv.  Ex 
parte  Maxwell,  iglnd.,  88,89{r86a).    Hinds  ».  Jones  Ex'r,  48  Me.  348,  jy>(iti6i). 

Swinburne,  in  pt  4,  sect  4  of  his  treatise,  supplies  many  instances  in  which  the 
intention  of  a  testator  to  appoint  certain  persons  his  executors  may  be  implied,  though 
he  has  not  described  them  eo  nomine  [By  that  name];  and  see  Pickering  f.  Towers,  Ambl. 
364.— Chittv.  llie  executory  shonld  be  named  in  the  will,  or  appointed  eicpressly, 
or  by  necessary  inference.  But  the  appointment  of  executors  byconstmction  or  implica- 
tion isnot  favored,  and  in  donbtful  cases  administration  with  the  wilt  annexed  most  be 
resorted  to.     Hartnett  .far  rri.  v.  Wandell,  Eie'r,  etc.  3  Hun.  (N.  Y.)  55a,  553(1874). 

(73)  [With  the  will  annexed.] 

(74)  [During  minority,  etc].  This  passage  was  relied  upon  to  sustain  the  doctrine 
that  an  administrator  cum  teslamenlo  annexe  [With  the  will  annexed]  succeeded  to  all 
the  rights  and  duties  of  the  execntor.  without  regard  to  the  nature  ot  such  rights  and 
duties,  and  whether  they  concern  real  or  personal  estate,  and  that  he  could  exei  ~ ' 
them  both  by  virtue  of  the  common  law  and  the  statnte  of  Illinois.     The  DHnoia  ci 


denied  the  proposition,  and  referred  to  the  fact  that  in  thia  passu^  wills  and  testaments 
■e  considered  merely  in   regard  to  personalty,  and  were  treated  in  their      '   '     ' 


whom  he  himself  shall  have  committed  the  trust;  but  if  the  testator  ahall  not  have  named 
anv,  the  relatives  of  the  deceased  may  take  this  duty  upon  themselves."] 

(76)  Hendrew  v.  Colgin,  4  Munf.  (Va.)  33],  337  (1814). 

(77)  This  clause  is  to  be  understood  as  between  atmlicants  whose  claim  rests  wholly  upon 
their  affinity,    Horekins  et  at.  v.  Morel,  T.  U.  P.  Chariton  (Ga.)  69. 70  (1806). 

(78)  The  common  Isw  mode  of  computing  kindred  was  an  impcntant  element  in  the 
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computation  the  intestate  himself  is  the  terminus,  a  guo(_-jgi)  the  several 
degrees  are  numbered,  and  not  the  common  ancestor,  according  to  the  rule 
of  the  canonists.  (80)  And  therefore  in  the  first  place  the  children,  or  (on 
failure  of  children)  the  parents,  of  the  deceased,  are  entitled  to  the  admin- 
istration ;(8i)  both  which  are  indeed  in  the  first  degree;  but 
♦505]  *with  us(m)  thechildren  are  allowed  the  preference.(<j)(82)  Then 
follow  brotbers,(/)  grandfathers, (y)  uncles  or  nephews,(r)  (and  the 
females  of  each  class  respectively,)  and  lastly  cousins. (83)  4.  The  half* 
blood  is  admitted  to  the  administration  as  well  as  the  whole;  (84)  for  they 
are  of  the  kindred  of  the  intestate,  and  only  excluded  from  inheritances  of 
land  upon  feodal  reasons.  Therefore  the  brother  of  the  half-blood  shall 
exclude  the  uncle  of  the  whole  blood  ;(*)  and  the  ordinary  may  grant  admin- 
istration to  the  sister  of  the  half  or  the  brother  of  the  whole  blood,  at  his 
own  discretion.(/)  5.  If  none  of  the  kindred  will  take  out  administratioD, 
a  creditor  may,  by  custom,  do  it.(«)(85)  6.  If  the  executor  refuses,  or  dies 
intestate,  the  administration  may  be  granted  to  the  residuary  legatee,  in 
exclusion  of  the  next  of  kin,(K')(86)  7.  And  lastly,  the  ordinary  may,  in 
defect  of  all  these,  commit  administration  (as  he  might  have  done(:i:)  before 
the  statute  of  Edward  III.)  to  such  discreet  person  as  he  approves  of:  or  may 
grant  letters  ad  colligendum  bona  defunctiXBj)  which  neither  makes  him 
executor  nor  administrator;  his  only  business  being  to  keep  the  goods  in  his 
safe  custody,  (^)  and  to  do  other  acts  for  the  benefit  of  such  as  are  entitled 
to  the  property  of  the  deceased.(2)(88)  If  a  bastard,  who  has  no  kindred, 
being  nullius  JiliusX^9)  ^  any  one  else  that  has  no  kindred,  dies  intestate 
and  without  wife  or  child,  it  hath  formerly  been  held(a)  that  the  or- 
dinary might  seize  his  goods  and  dispose  of  them  in  pios  usus.(j^^     But 

In)  Qodolph.  P.2.C.M.II.    2  Vera.  1ZG.  In  pr«fei«ni»tobiKp«reDtL  Uod.  Ud.  HW.  hIe.  SS. 

(D$  InGenniinytbereiTMalaiiKdlspuWWlietber  (p)  BuTialnNoT.lI8,c.I. 

a  lun's  children  ahould  Inbeiit  ni«  cffecM  during  tq)  Prec.  Chan.  527.    1  P.  WnB.  IL 

the  lire  of  Uielr  rrandbther:  which  depeoda  (u  we  (r)  Atk.  «t, 

■hall  we  benaner)  on  the  aune  priiidplH  IB  the  (•)  1  Venlr.  12a. 

ETBOtlnjior  admininratloiu.    At  Is<t  It  wu  aareed  it)  Alevn.  M.    Slyl.  74. 

at  the  diet  of  AiengbeiT,  ahout  the  middle  or  the  ju)  Balk.  38. 

tenth  <-entiiry,  that  the  point  should  be  derided  br  jw)  I  Sid.  281.    1  Ventr.  S19i 

comlnt.    Ai^cordlnjcly.  an  equal  number  of  cbam.  (x)  Plovd.  27S. 

ploiu  belUE  chosen  on    both  Bida.  those  of  the  (v)  Wentw.  ch.  M. 

-til  J i....„3j  (|,j  Ttetory,  and  no  the  law  waa  U)  2  InsL  398, 


stnte  policy  or  England  designed  to  perpetuate  the  feudal  s^atem  of  tennres,  which, 
being  wholly  imsnited  to  our  circumstances,  our  habits  of  thought,  and  political  institu- 
tions, has  never  been  regarded  as  the  law  of  Ohio.  Clajton  et  al.  V.  Drake  et  aL,  17 
Ohio  St.  368,373(1867). 

(79)  [The  limit  from  which.] 

{80)  Williams  on  Pers.  Prop.  (4  ed.)  363. 

(81)  The  child,  which  hag  preference  in  administration,  haa  also  preference  in  distribu- 
tion, and  it  has  became  a  rule  in  the  ecclesiastical  courts,  that  the  rights  to  administra- 
tion, follows  the  right  to  property. 

(81)  Withy  V.  Mangles,  4  Bend.  458,  367  {1841).  Withy  r.  Mangles,  10  Clark  &.  Fin- 
nelly  (App.)  ai5,  247  '1843)- 

(83)  Lathrop  v.  Smith,  35  Barb.  (N.  Y.l  6i,  65  (1861). 

(84)  Single's  Appeal,  59  Pa.  St  55,  56  ( 186S).  Recn  ei  al.  Surv.  Ei'»  etc.  v.  Wagner 
ria/.,5iN.j.  Eq.  1,5(1893). 

(85)  Camochan  v.  Abrahams,  Charlton  (Ga.1  196.  306.  Goodeve'a  Hod.  Law  of  R.  P. 
317  (1810).     Rowland  :■.  Harbaugh,  5  Watts  (Pa.)  365,  366  {1836). 

(86)  Clay  v.  Jackson,  J.  U.  P.  Charlton  (Oa.)  71,  74  (i8o6t. 

(87)  [For  collecting  the  goods  of  the  deceased.] 

(88)  An  administrator  ad  colligendum  bona  defvncti  [For  collecting  the  gooda  of 
the  deceased]  is  not  vested  with  authority  to  pay  debts,  nor  can  he  be  sued  on  any  un- 
dertaking of  the  deceased.  Erwin  Admr's  v.  Branch  Bank  at  Mobile,  14  Ala.  307,  310 
(1848). 
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the  usual  course  now  is  for  some  one  to  procure  letters-*patent,  or     [*5o6 
other  authority  from  the  king;   and  then  the  ordinary  of  course 
grants  administration  to  such  appointee  of  the  crown.(*)(9i) 

The  interest  vested  in  the  executor  by  the  will  of  the  deceased  may  be 
continued  and  kept  alive  by  the  will  of  the  same  executor:  so  that  the 
executor  of  A.'s  executor  is  to  all  intents  and  purposes  the  executor  and 
representative  of  A.  himself; (r) (92)  but  the  executor  of  A.'s  administrator, 
or  the  administrator  of  A.  's  executor,  is  not  the  representative  of  A.{rf)(93) 
For  the  power  of  an  executor  is  founded  upon  the  q>ccial  confidence  and 
actual  appointment  of  the  deceased;  and  such  executor  is  therefore  allowed 
to  transmit  that  power  to  another  in  whom  he  has  equal  confidence:  but  the 
administrator  of  A.  is  merely  the  officer  of  the  ordinary,  prescribed  to  him 
by  act  of  parliament,  in  whom  the  deceased  has  reposed  no  trust  at  all:  and 
therefore,  on  the  death  of  that  officer,  it  results  back  to  the  ordinary  to 
appoint  another.  And,  with  regard  to  the  administrator  of  A.'s  executor, 
he  has  clearly  no  privity  or  relation  to  A.,  being  only  commissioned  to 
administer  the  effects  of  the  intestate  executor,  and  not  of  the  original  tea- 
tator.  Wherefore,  in  both  these  cases,  and  whenever  the  course  of  repre- 
sentation from  executor  to  executor  is  interrupted  by  any  one  adminstration, 
it  is  necessary  for  the  ordinary  to  commit  administration  afresh  of  the  goodt 
of  the  deceased  not  administered  by  the  former  executor  or  administrator.  (94) 
Aud  this  administrator  de  bonis  non{g$)  is  the  only  legal  representative  of 
the  deceased  in  matters  of  personal  property. (<r)  But  he  may,  as  well  as  an 
original  administrator,  have  only  a  limited  or  special  administration  committed 
to  his  care,  viz.,  of  certain  specific  effects,  such  as  a  term  of  years,  and  the 
like;  the  rest  being  committed  to  others.(/) 

♦Having  thus  shown  what  is  and  who  may  be  an  executor  or  P507 
administrator,  I  proceed  now,  fifthly  and  lastly,  to  inquire  into  some 
few  of  the  principal  points  of  their  office  and  duty.  These,  in  general,  are 
very  much  the  same  in  both  executors  and  administrators;  excepting,  first, 
that  the  executor  is  bound  to  perform  a  will,  which  an  administrator  is  not, 
unless  where  a  testament  is  annexed  to  his  administration,  and  then  he  dif- 
fers still  less  from  an  executor:  and  secondly,  that  an  executor  may  do  many 
acts  before  he  proves  th§  will,(^)(96)  but  an  administrator  may  do  noth- 


f)  Bro.  Abr.  tlu  JdmfniNnitor,  T. 


(/)  iBoll.  Abr.  Me. 
(0}  Weutw.  ch.  3. 


*.  5.  c.  B.    1  Leon.  275,  j/)  1  Roll.  Abr.  MB.  Godolph.  p.  2,  c. 


O  Gil).  & 

'  (93)  HarUiett'i'.  Waa'dell,  a  Hun.  (N.  Y.)  553,  554  (1874).    Williams  oa'Ri^  Property 
(6ed.)399. 

(93)  Barb,  on  Parties  to  Actions  ^3  ed.)  100.  Execntors  of  an  administrator  are  not 
to  account  as  representattves  of  Hie  intestate.  Scheak  et  at.  v.  Ex'rs  of  Schenk,  a  Penn. 
(N.  J.  L.)  56a,  565  (1809).  The  right  of  the  executor  of  a  deceased  executor,  to  repre- 
sent the  first  testator,  is  not  derived  from,  nor  is  it  founded  on,  any  notion  of  privihr 
between  him  and  his  immediate  testator.  Ikelbeimer  v.  Chapman's  Admr's,  33  Ala.  67^ 
68a  (1858).     Crane  v.  AUing.  14  N.  J.  L.  593.  594  (1835)- 

($4)  I  Greenteaf's  Cruise  on  Real  Property,  357.  Goodeve'B  Mod.  Law  of  Real  Prop. 
300.     Broom's  Parties  to  Actions,  106. 

{95)  [Of  the  goods  not  administered.] 

(95)  Before  he  proves  the  will,  he  may  lawfully  perform  most  acts  incident  to  the  office. 
Wankford  J!.  Wankford,  i  Salk.  301.  He  does  not  derive  his  title  under  the  probate, 
but  nnder  the  will:  the  probate  is  only  fwrfimcr  of  his  ri)fht.  Smith  v.  Milles,  1  T!  R.  480. 
It  is  true  that  in  order  to  assert  completely  his  claims  in  a  court  of  justice  he  must  produce 
the  copT  of  the  will,  certified  under  the  seal  of  the  ordinnry;  but  it  is  not  necessary  he 
shoald  he  in  possession  of  this  evidence  of  bis  right  at  the  time  he  commences  aa  action 
at  law  as  executor;  it  will  t)e  in  due  time  if  he  obtain  it  before  he  declares  Jn  such  action, 
so.  if  he  file  a  bill  in  equity,  in  the  same  character,  a  probate  obtained  at  any  time  before 
the  hearing  of  the  cause  will  sustain  the  suit.  Humphreya  v.  Humphreys,  3  P.  Wnu, 
351.— ChiTTY. 
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ing(97)  till  letters  of  administration  are  issued;  for  the  fonner  derives  his 
power  from  the  will  and  not  from  the  probate;(A)  the  latter  owes  his  entir^y 
to  the  appointment  of  the  ordinary.  (98)  If  a  stranger  takes  upon  him  to 
act  as  executor,  without  any  just  authority,  (as  by  intermeddling  with  the 
goods  of  the  deceased, (i)  and  many  other  transactions, )(;&)  he  is  called  in 
law  an  executor  of  his  own  wrong,  (_de  son  ior/,){^)  and  is  liable  to  all  the 
trouble  of  an  executorship  without  any  of  the  profits  or  advantages.  (100} 
But  merely  doing  acts  of  necessity  or  humanity,  as  locking  up  the  goods  or 
burying  the  corpse  of  the  deceased,  will  not  amount  to  such  an  intermed- 
dling  as  will  charge  a  man  as  executor  of  his  own  wrong.(/)(ioi)  Such  a 
one  cannot  bring  an  action  himself  in  right  of  the  deceased,(mXi02)  but 
actions  may  be  brought  against  him.  And,  in  all  actions  by  creditors 
against  such  an  officious  intruder,  he  shall  be  named  an  executor,  gener- 
allyiC")  for  the  most  obvious  conclusion  which  strangers  can  form  from  his 
conduct  is,  that  he  hath  a  will  of  the  deceased  wherein  he  is  named  execu- 
tor, but  hath  not  yet  taken  probate  thereof,(i?)(io3)  He  is  chargeaUe  with 
the  debts  of  the  deceased  so  far  as  assets  come  to  his  hands,(/)  and,  as 

against  creditors  in  general,  shall  be  allowed  all  payments  made  to 
*5o8]     any  other  creditor  in  the  same  or  superior  degree, (y)(io4)  ^himself 

only  excepted. (r)  And  though,  as  against  the  rightful  executor 
and  administrator,  he  cannot  plead  such  payment,  yet  it  shall  be  allowed  him 
in  mitigation  of  damages;(j)(io5)  unless  perhaps  upon  a  deficiency  of  assets, 
whereby  the  rightful  executor  may  be  prevented  from  satisfying  his  own 
debt.(/)Cio6)  But  let  us  now  see  what  are  the  power  and  duty  oi  a  rightful 
executor  or  administrator. 

(A)  Oomyni.  ISI.  la)  12  Hod.  171. 

it)  5  Rap.  3S,  34.  tp)  Dyer,  lOS. 

.jt)  WcDtw.  eh.  14.  Slat.  4S  nu.  e.  S.  {q)  I  ch.  Ca.  SS. 

jH  D^er,  lU.  (rt  S  Ki;|i.  aO.    Hoar.  He. 


(97)  A'person  irbo  takes  upon  hjmaelf  to  interfere  willi  the  effects  of  a  party  deceased, 
or,  at  all  events,  to  dispose  thereof  or  apply  them  to  his  own  use,  will  by  such  interfer- 
-    -      -    -" ■'       Ifan  e)     -'-    -' '— '  '"""-^ ■"     -    '  -^  '     " 


:e  constitute  himself  an  executory  son  lort  [Of  his  own  wrong],  as  stated 
text,  (aWd  see  Edwarda  f.  Harben,  3  T.  R.  597;)  but  lord  Hardwicke  held  Chat,  althAu|;h 
a  person  entitled  to  administration  could  not,  before  administration  actually  granted 
to  him,  'commence  an  action  at  law,  {see  the  last  n4ite  as  to  an  executor  who  has  not 
obtained  probate,)  he  might  be  allowed  to  file  a  bill  in  equity  as  administrator,  and 
that  such  bill  would  be  sustained  by  en  administration  subsequently  taken  out.  Pell  v. 
Lutwidge.  Barnard,  Ch.  Rep.  330.     S,  C,  a  Atk.  ijo.— Chitty. 

(98)  Compton  V.  McMahan,  i^  Mo.  App.  494,  504  (18S5).  Tbe  rule  as  laid  down  has 
been  much  modified,  if  not  abolished,  by  statute  in  Oregon.  Rutherford  f.  Thompson 
et  al.,  14  Ore.  336.  339  (1886). 

(99)  Browne  on  Actions  at  Law,  378.  Tmett  Sons  &  Moi^n  v.  Cummons  et  al.,  6  111. 
App.  73,  74  (i88o).  Whether  a  man  has  or  has  not  lenderea  himself  liable  to  be  treated 
as  an  executor  de  io»  tori  [Of  his  own  wrong]  is  not  a  question  to  be  left  to  a  Jury,  bot 
is  a  conclusion  of  law,  to  6e  drawn  by  the  coiut  before  which  that  question  is  raised. 
Padget  V.  Priest,  >  T.  R.  99.— Chittv. 

iioo)  Brown  v.  Leavitt  Ei'r,  36  N.  H.  493,  495  (1S53), 
loi)  Bacon  v.  Parker,  13  Conn.  313,  316  (iS^7}. 
I03 )  But  if  a  person  entitled  to  letters  of  admiolstration  is  opposed  in  tbe  ecclenasticat 
court,  and  does  any  acts  pendente  lite  [Pending  suit]  to  make  himself  executor  de  stm 
tort  [Of  his  own  wrong],  those  acts  will  be  purged  by  his  afterwards  obtainii^  letten 
of  administratioQ.    Curtis  v.  Vernon,  3  7.  R.  59a— ChiTTV. 
(103)  Hibbs  V.  Ross,  L.  R.  r  Q.  B.  S3*,  SW  (1866). 

(104I  Tobey  V.  UiUer,  54  Me.  480,  ^  (»b5).  Rntheribrd  v.  Thompson  et  al.,  14  Ore. 
336,  HI  (1886). 

(105)  Reagan  v.  Long's  Admr's,  91  Ind.  364.  366  (1863). 

(106)  It  is  held  that  the  least  Intermeddling  wiUi  the  effects  of  the  intestate— even 
milking  cows,  or  taking  a  dog — will  constitute  an  executor  de  son  tort  [Of  his  own 
WTongT  Dy.  t66.  An  executor  of  his  own  wrong  will  be  liable  to  an  action  unless  be 
has  delivered  over  tbe  goods  of  the  intestate  to  the  rightful  administrator  before  tbe 
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1 .  He  must  bury  the  deceased  in  a  manner  suitable  to  the  estate  which  be 
leaves  behind  him.Cio?)  Necessary  funeral  expenses  are  allowed  previous 
to  all  other  debts  and  chaises;  but  if  the  executor  or  administrator  be 
extravagant,  it  is  a  species  of  devaslation  or  waste  of  the  substance  of  the 
deceased,  and  shall  only  be  prejudicial  to  himself, (x)  and  not  to  the  credi* 
tors  or  legatees  of  the  deceased. 

2.  The  executor,  or  the  administrator  durante  tninore  igtaU,(ioS) 
or  durante  absentia X^oq)  or  eum  testamento  annexoX^^o)  must  prove 
the  will  of  the  deceased:  which  is  done  either  in  a>mmon  form, 
which  is  only  upon  his  own  oath  before  the  ordinary  or  his  sur- 
rogate; or  per  /esles,(iii'}  in  more  solemn  form  of  law,  in  case  the 
validity  of  the  will  be  disputed.(i»)(ii2)  When  the  will  is  so  proved,  the 
original  must  be  deposited  in  the  registry  of  the  ordinary ;  and  a  copy  thereof 
in  parchment  is  made  out  imder  the  seal  of  the  ordinary,  and  delivered  to 
the  executor  or  administrator,  together  with  a  certificate  of  its  having  been 
proved  before  him;  all  which  together  is  usually  styled  the  probate. {113)  In 
defect  of  any  will,  the  person  entitled  to  be  administrator  must  also,  at  this 
period,  take  out  letters  of  administration  under  the  seal  of  the  ordinary, 
whereby  an  executorial  power  to  collect  and  administer,  that  is,  dispose  of 
the  goods  of  the  deceased,  is  vested  in  him:  and  he  must,  by  statute  22  &  23 
Car.  II.  c.  10,  enter  into  a  bond  with  sureties  faithfully  to  execute  bis  trust. 
If  all  the  goods  of  the  deceased  lie  within  the  same  jurisdiction,  a 
probate  before  the  "Ordinary, (114)  oran  administration  granted  by  [^509 
him,  are  the  only  proper  ones;  but  if  the  deceased  had  bona  notabilia, 

or  chattels  to  the  value  of  a  hundred  shillings,  in  two  distinct  dioceses  or 
jurisdictions,  then  the  will  must  be  proved  or  administration  taken  out  be- 
fore the  metropolitan  of  province,  by  the  way  of  i^iecial  prerogative;  (jc) 
whence  the  courts  where  the  validity  of  such  wills  is  tried,  and  the  offices 
where  they  are  registered,  are  calledthe  prerogative  courts  and  the  preroga- 
tive offices  of  the  provinces  of  Canterbury  and  York. (115)  Lyndewc^e, 
who  Nourished  in  the  beginning  of  the  fifteenth  century,  and  was  official  to 
archbishop  Chichele,  interprets  these  hundred  shillings  to  signify  solidot 
Ugales;{\\t)  of  whidi  he  tells  US  seventy-two  amounted  to  a  pound  of  gold, 
which  in  his  time  was  valued  at  fifty  nobles,  or  16A  13J.  41/.   He  therefore 


action  isbrongbt  agalnBt  him;  and  be  CAnnot  retain  the  intestate's  property  in  diicbuge 
of  his  own  detA,  although  iL  ia  a  debt  of  a  roperior  degree.  3  T.  R.  sga  3  T.  R.  100.— 
Christian. 

(107)  Williatna  p.  WilliamB,  »  L,  R.  Ch.  Div.  659,664.  McGuire  Admr"*.  etc,  v.  Tnia- 
tcesof  St.  Patrick's  Cathedral,  54  Hun.  (M.  Y.)  307,  335  (18S9).  1  Ston' on  ConL  (s  ed.) 
306.    Donald  &.  UcWborter,  44  Miss.  134,  13^(1870).    Tmeman  v.  Tildes,  6  N.  H.  i" 


aaaets.     Ward  &  Co.  v.  Jonea  Adm'r,  Bnibee  (N.  C.  I^w)  117,  139  (iSssJ. 

(108)  [During  minority.] 

(109)  [Dnring  absence.] 
(iioHWith  the  wills  annexed.] 
{hi)  [By  witnesses.] 

(ill)  This  probate  in  common  form  b^  the  oath  of  the  executor  without  rejerve,  Meto* 
to  be  disconraKcd  Jn  the  states  of  onr  union.  Brown,  Guard,  etc.  v.  Anderson  'Ei'teial., 
13  Ga.  171,  176(1853). 

(113)  Randall  v.  Bodges,  3  Bland  (Md.  Chy.)  477,  479  (1833). 

(■14)  The  jnrisdiction  to  grant  probate  was  not  apparently  originally  an  eccleaiattical 
jorisdiction.  Grant  Adm'r,  etc.  v.  Great  Weatera  Railway  Co.,  7  Upp.  Can.  (C.  P.)  438, 
455 1 18581. 

(115)  The  State,  First  Proaecntor  V.  Branin,  CoUector,  sZabr.  (N.J.  L.)  484,  496(1853). 

(116)  [Lawful  ahillinga.] 
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.  oomptites  (^)  that  the  hundred  shillings  whidi  coostitoted  boiu  m^ttS'-iM. 
were  then  equal  in  current  money  to  33/.  3;.  o%d.  This  will  accncsi  kc 
what  is  said  in  our  ancient  books,  that  bona  notabilia  in  the  diocese  of  Lgc- 
<km,{2)  and  indeed  everywhere  else,(fl)  were  of  the  value  of  ten  ponadsb^ 
fompoHtion:  for  if  we  pursue  the  t^culations  of  Lyndewode  to  tbeir  izZ. 
extent,  and  consider  that  a  pound  of  gold  is  now  almost  equal  in  valoe  b  « 
hundred  and  fifty  nobles,  we  shall  extend  the  present  amount  of  bonm  natm 
Hiia  to  nearly  yoi.  But  the  makers  of  the  canons  of  1603  understood  this 
ancient  rale  to  be  meant  of  the  shilUngs  current  in  the  reign  of  James  I. .  a=d 
have  therefore  direcled(*)  that  five  pounds  shall,  foi'  the  fntnie,  be  tbe 
standard  of  bona  notabilia,  so  as  to  make  the  probate  &11  within  the  aichi- 
epiacopal  prerogative.  Which  prerogative  (properly  understood)  is  grooDded 
upon  this  reasonable  foundation:  that,  as  the  bishops  were  thuiu'<J*c* 
originally  the  administrators  to  all  intestates  in  their  own  diocese,  and  as  the 
present  administrators  are.  in  effect,  no  other  than  their  officers  or  sabsd- 
tutes,  it  was  impossible  for  the  bishops,  or  those  who  acted  under  them,  to 
collect  any  goods  of  the  deceased  other  than  such  as  lay  within  tlieir 
*5io]  *own  dioceses,  beyond  whidi  their  episcopal  authwity  extends 
not.  (117)  But  it  would  be  extremely  troublesome  if  as  many  admin- 
istrations were  to  be  granted  as  there  are  dioceses  within  which  the  deceased 
had  bona  notabilia;  besides  the  nncertainty  whidi  creditors  and  legatees 
would  be  at,  in  case  different  administrators  were  appointed,  to  ascertain  tbe 
fund  out  of  which  their  demands  are  to  be  paid.  A  pren^ative  is,  tbere- 
fore,  very  pradently  vested  in  the  metropolitan  of  each  province,  to  make  in 
such  cases  one  administration  serve  for  all.  This  accounts  very  sati^ctonly 
for  the  reason  of  taking  out  administration  to  intestates,  that  have  large  and 
diffusive  property,  in  ^  prerogative  court;  and  the  probate  of  wills  natnr- 
ally  follows,  as  was  before  observed,  the  powers  of  granting  administratiaas; 
in  order  to  satisfy  the  ordinary  that  the  deceased  has,  in  a  legal  manner,  by 
appointing  his  own  executor,  excluded  him  and  his  officers  from  the  [nivi- 
lege  of  administering  the  effects. 

3.  The  executor  or  administrator  is  to  make  an  iKoentory{c)  of  all  the 
goods  and  chattels,  whether  in  possession  or  action,  of  the  deceased;  which  he  is 
to  deliver  in  to  the  ordinary  upon  oath,  if  thereunto  lawfully  reqnired(  i  iS) 

4.  He  is  to  collect  all  tbe  goods  and  chattels  so  inventoried;  and  to  that  end 
he  has  very  large  powers  and  interests  conferred  on  him  by  law;  being  the 
representative  of  the  deceased,(<0  fttd  having  tbe  same  property  in  his  goods 
as  the  principal  had  when  living,  and  the  same  remedies  to  recover  them. 
( 1 19)  And  if  there  be  two  or  more  executors,  a  sale  or  release  by  one  of 
ttiem  shall  be  good  against  all  the  rest;(f)  but  in  case  of  administrators  it  is 
otl>c""%-(/)(t3o)     Whatever  is  so  recovered,  that  is  of  a  salable  nature 


4  iDrt.  S»,    Oodolpb.  p.  2.  c  22. 


\t1  Djer.ra. 
!/)  1  Atk. « 


(117)  Bona  nclabitia  [Notable  goods].  Reynolds  v.  HcMullen  et  al.,  55  Mich.  568, 
584(18851. 

(118}  The  ecclenaAica)  courts  do  not  compel  all  exectitore  to  give  an  inventcHT,  "nd 
always  inqaire  into  tbe  interest  of  a  paitj  who  requires  one;  but  eren  a  probable  or 
contingent  interest  will  justify  a  party  in  calling  for  an  inventory;  aud,  in  such  caaes, 
that  which  is  bj  law  required  generally  must  be  enforced.  There  is  only  one  case  in 
which  it  could  be  refiised;  that  is,  if  a  creditor  had  t>rDught  a  suit  in  chancery  for  a  dis- 
cover)' of  assets:  there  tbe  ecclesiastical  court  might  say  the  party  should  not  proceed 
in  both  courts.  Phillips  p.  Bignell,  I  Pbillim.  140.  Myddleton  v.  Rnshont,  ibid.  t41- — 
CHmrv. 

(119)  May  Adm'r  etc  v.  May  el  ux.,  etal.,  7  Pla.  307,  331  ( 1857). 

(130)  It  baa  been  detenninc^  nnce  the  decision  of  Hudson  !>.  Hudson,  i  Atk.  460,  both 
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and  may  be  converted  into  ready  money,  is  called  assets  in  the  hands  of  the 
executor  or  administrator; C?-)  that  is,  sufficient  or  enough  (from  the  French 
assez')  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far  as  such 
goods  and  chattels  extend.(i2i)  *Whatever  assets  so  cc»ue  to  his  [*5ii 
hands  he  may  convert  into  ready  money,  to  answer  the  demands  that 
may  be  made  upon  him:(i22)  which  is  the  next  thing  to  be  considered;  for, 
5.  The  executor  or  administrator  must^.y  the  debts  of  the  deceased.  In 
payment  of  debts  he  must  observe  the  rules  of  priority:  otherwise,  on  defi- 
ciency of  assets,  if  he  pays  those  of  a  lower  degree  first,  he  must  answer 
those  of  a  higher  out  of  his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expense  of  proving  the  will,  and  the  like.  (123.)  Secondly, 
debts  due  to  the  king  on  record  or  specialty.(A)  Thirdly,  such  debts  as  are 
by  particular  statutes  to  be  preferred  to  all  others:  as  the  forfeitures  for  not 
burying  inwooUen,(j)  money  due  upon  poor-rates, (*)  for  letters  to  thepost- 
office,(7)  and  some  others.  Fourthly,  debts  of  record;(i24)  as  judgments, 
(docketed  according  to  the  statute  4  &  5  W.  and  M.  c.  20,)  statutes  and 
recognizances.(»i)(i25)  Fifthly,  debts  due  on  special  contracts;  asfor  rent, 
(for  which  the  lessor  has  often  a  better  remedy  in  his  own  hands  by  distrein- 
ing,)  or  upon  bonds,  covenants,  and  the  like,  under  seal.(»)(i36)  Lastly, 
debts  on  simple  contracts,  vte.,  upon  notes  unsealed,  and  verbal  promises. 
Among  these  ^mple  contracts,  servants'  wages  are  by  some(o)  with  reason 
preferred  to  any  oth^  :(i27)  and  so  stood  the  ancient  law,  according  to  Brae- 

la)  Seepage  2M.  (I)  Stat.  9  Anne,  c  10. 

(h)  1  And.  12>  (fB)  «  Rep.  «D.    Cro.  Car.  861. 

(fj  Stat.30Cu.n.e.S.  (r)  WeDtff.eh.  12. 

(t)  SUt  17  Qto.  a.  G,  38.  \o)  1  Boll.  Abr.  SIT. 

in  law  and  e<]t]ity,  that  there  is  no  distinction  in  this  respect  between  execntots  and 
admiuiHtratoiB:  one  of  the  latter  has  all  the  power  which  one  of  the  former  has.  Wil- 
land  V.  Fenn,  cited  in  Jacomb  v.  Harwood,  a  Ves.  Sen,  267.— Colsridge. 

(i3i)  I  Wait  on  Act.  and  Def ,  348.  Debesse  v.  Napier  &  Co.,  Ex'r  etc.,  i  HcCord 
(S.C.)  106,  110(1831). 

fiaa)  Caller's  Eiecn.  *.  Boykinria/.,  Adm'retc.,  Minor.  (Ala,)  aci6,  207  (1824). 

(123)  iStorjFon  ConL  (s  ed.)3o6.  3  Shep.  Tonch.  Preston,'4So.  Palmes  f.  Stephens, 
R,  M.  Charlton  (Ga, )  56,  57  { iSai),  refemng  to  the  agreement  in  respect  to  nineral 
charges,  etc.,  between  Uie  Geoi^  statute  and  the  English  rule,  as  to  the  privity  and 
lien  of  such  charges. 

{124)  Judgments  are  debts  of  record.  Watson  f.  Watsons/ a/.  Ex'rsetc,  I  Ga.  266. 
970  (1846),  where,  nnder  a  statute  of  Georgia,  a  claim  due  to  orphans  with  which  deceased 
was  chargeable  at  his  death  was  given  preference  to  judgments  against  heir.  The  statute 
declared  such  a  claim  of  orphans  was  to  be  paid  ont  of  such  an  estate  "  before  any  other 
debt  of  the  testator  or  intestate." 

(135)1116  Contt  of  Appeals  of  Kentnckj  refers  to  the  order  of  privity  in  the  payment 
of  debts  of  a  decedent,  and  held  that  under  this  rule  a  debt  of  the  commonwealth  upon  a 
simple  contract  conld  not  be  preferred  to  a  debt  asspecialty.  Commonwealth  V.  Logan's 
Adm'is.  I  Bibb  (Ky. )  529,  530  (1809).  A  final  decree  for  payment  of  a  debt,  or  other 
personal  demand,  is  equal  to  a  judgment.  Gray  v.  Chiswell,  9  Ves,  135.  Goate  v.  Fryer, 
2  Coi,  203.  Courts  of  equity  will  not  restrain  proceedings  at  law  by  creditors  who  are 
seeking  i~  that  way  to  obtain  payment  by  executors,  until  there  is  a  decree  for  carrying 
the  trusts  of  the  will  into  execution,  under  a  bill  filed  by  other  creditors.  Rush  v. 
H'EgB>  4  V«^  ^-  Martin  v.  Martin,  i  Ves.  Sen.  213.  Bnt,  from  the  moment  a  final 
decree  to  that  effect  is  made,  it  is  considered  as  a  judgment  in  favor  oialt  the  creditors; 
and  there  the  court  of  equity  couid  not  execute  its  own  decree  if  it  permitted  the  course 
of  payment  to  be  altered  by  a  subsequent  judgment  of  a  court  of  law.  I^rgan  v, 
Boweu,  I  Sch.  &  Lef.  399.  Paxton  f.  DoueU^  8  Ves.  521.  Between  decrees  and 
judgments  the  right  to  priority  of  payment  ia  determined  by  their  reai  priority  of  date.— 

(126)  All  contract  debts  of  the  deceased  are  to  be  treated  of  egual  degree.  See  statute 
33  and  33  Vict.  c.  47.  An  executor  will  not  be  justified  in  paying  simple  contract  debts 
after  notice  of  a  debt  by  specialty.  Webster  v.  Hammond  et  al.  Exr's,  etc.,  3  Harris  & 
McH.  (Md.)  131.  134(1793)- 

(137)  Smith's  Law  of  Master  and  Servant  (4  ed.)  191,  where  it  is  said,  "  Bnt  it  is  difC 
cult  to  point  out  any  legal  gronnd  on  which  such  preference  (of  wages  of  domestic 
Book  II.— 33  9G5 
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ton(^)  and  Fleta,(?)  who  reckon  among  the  first  debts  to  be  paid,  sennta 
servientium  el  slipendia  /amnlorum. {i2&)  Among  debts  of  equal  degree, 
the  executor  or  administrator  is  allowed  to  pay  himself  fiist,  by  retaining  in 
bis  hands  so  much  as  bis  debt  amounts  to.  (r)  (129)  But  an  executor  of  bis 
own  wrong  is  not  allowed  to  retain:  for  that  would  tend  to  encourage  cred- 
itors to  strive  who  should  first  take  possession  of  the  goods  of  the  deceased; 

and  would  besides  be  taking  advantage  of  his  own  wrong,  which  is 
*5i2]     contrary  to  the  rule  of  law.Cj)     If  a  *creditor  constitutes  his  debtor 

his  executor,  this  is  a  release  or  discharge  of  the  debt,  whether  the 
executor  acts  or  no;(0  provided  there  be  assets  sufBdent  to  pay  the  testator's 
debts:  for  though  this  discharge  of  the  debt  shall  take  place  of  all  legacies, 
(130)  yet  it  were  unfair  to  defraud  the  testator's  creditors  of  their  just  debts 
1^  a  release  which  is  absolutely  voluntary.(«)(i3i)  Also,  if  no  suit  is 
<p)f.i.ca8. 


•ervauta  and  laborers)  can  be  claimed  in  England."     i  Scboul.  on  Pers.  Prop,  (aed.) 
487,     I  Story  on  Cont.  [5  ed.)  307, 

ill8)  [The  services  of  attendants  and  the  wages  of  servants.] 
139}  3  Barb.  Rights  of  Pen.  and  Prop.  785. 

(130)  Such  is  certainl}>  the  rule  at  common  lav;  and  it  has  been  auestioned.  fonneriy, 
whether  it  did  not  hold  in  equity.  Brown  v.  Selwvn,  Ca.  leinp.  Talb.  242.  But  it  secnu 
to  have  been  long  esteemed  the  better  opinion  that  a  debt  due  from  a  testator's  executoi 
la  general  assets  for  pavment  of  the  testator's  legacies.  (Phillips  v.  Phillips,  3  Freetn. 
II.  Anonym,  c.  58.  Ibid.  53;)  and  that  in  such  cases,  though  the  action  at  law  is  gone, 
the  duty  remains, — which  may  be  sued  for  either  in  equity  or  in  the  spiritual  court. 
Plnd  V.  Rumsey.  Yelv.  150.  Hudson  v.  Hndaon,  i  Atk.  461.  Lord  Thurlow  (in  Casey 
V.  Goodinge,  3  Br.  iii)  and  Sir  William  Grant  (in  Berry  v.  Usher,  11  Ves.  90}  treated 
this  as  a  point  perfectly  settled;  and  lord  Brslcine  (in  Simmons  v.  Gutteridge.  13  Ves. 
364)  said  a  debt  due  by  an  executor  to  the  estate  of  his  testator  is  assets,  but  he  cannot 
sue  himself;  and  the  consequence  seems  necessary  that,  in  atl  cases  under  the  usual 
decree  against  au  executor,  an  interrogatory  ought  to  be  pointed  to  the  inquiry  whether 
he  has  assets  in  his  hands  arising  from  a  debt  due  by  nimself;  and  any  legatee  has  a 
right  to  exhitnt  sudi  an  interrogatory  if  it  has  been  omitted  in  drawing  up  \!at  decree  to 
account 

Some  writers  have,  indeed,  thought  that  the  appointment  of  a  debtor  to  be  the  execu- 
tor of  his  creditor  ought  to  be  considered  in  the  light  of  a  qiecific  bequest  or  legacy  to 
the  debtor,  (see  Hargrave's  note  (i)  to  Co.  LitL  364,  b.;)  yet,  even  if  this  teally  were  so, 
it  would  be  difficult  to  maintain  the  executor's  right  of  retainer  as  against  other  legatees, 
(see  posl,  p.  513;}  but  lord  Holt  (in  Wankford  v.  Wankford,  i  Salk.  306)  said.  "When 
the  obligee  makes  the  obligor  his  executor,  though  it  is  a  discharge  of  Uie  action,  yet 
the  debt  is  asaeta;  and  the  making  him  executor  (foes  not  amount  to  a  legacy^  but  to  pay- 
ment and  a  release.  If  H.  be  bound  to  J.  S.  in  a  bond  of  100/.,  and  then  J  S.  makes  H, 
his  executor,  H.  has  actually  received  so  tnuch  money,  and  is  answerable  for  it;  end  if 
he  does  not  administer  so  much,  it  is  a  devastavit"  [disappropriation]. — Chittv, 

{131)  The  rule  of  law  is  correctly  laid  down  upon  the  pnnciple  that  a  debt  is  merely  a 
light  to  recover  something  by  way  of  action;  and,  as  the  executor  cannot  sue  himself, 
it  must  be  taken  that  the  testator  meant  to  reteaw  the  debt  when  he  appointed  as  execu- 
tor a  person  who  could  not  sue  for  it.  Upon  the  same  principle,  if  a  debtor  should  be 
■ppdnted  administrator,  the  legal  remedy  would  be  suspended  during  his  lifetime,  but 
no  longer:  because,  when  the  technical  difficulty  ceases,  tfaere  does  not  remain  the  same 
presumption  of  intention  to  release  the  debt  forever;  and  therefore  upon  his  death  an 
administrator  </«  bonis  non  [Of  the  goods  not  (administered)]  may  sue  his  representative; 
Lockin  v.  Smith,  i  Sid.  79.  Nor  is  this  principle  inconsistent  with  the  latter  part  of  the 
rule, — that  the  testator's  creditors  are  not  to  be  disappointed  of  their  just  debts  by  this 
voluntary  release:  the  rij^ht  of  action  is,  indeed,  gone:  but  the  law  will  presume  that 
the  executor,  in  his  individual  capacity,  has  paid  the  debt  to  himself  in  his  representa- 
tive, and  will  consider  the  amount  assets  in  his  bands  for  which  he  wilt  be  personally 
liable  to  the  action  of  any  creditor;  tjecause  the  non -production  of  the  aame  to  answer 
the  demand  will,  upon  that  presumption,  be  proof  of  a  wasting  of  the  testator's  estate. 

The  doctrine  of  the  courts  of  equity  upon  this  subject  is  in  effect  very  diSereut;  tmt, 

commencing  atxin  principles  very  analoKous,  they  seem  gradually  to  have  departed  more 

and  more  widely  from  the  practice  of  the  courts  of  law.     At  one  time,  looking  to  th« 

intention  of  the  testator,  they  considered  the  appointment  as  turning  the  debt  into  a 
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commenced  against  him, (133)  the  executor  may  pay  any  («ie  creditor  in 
equal  degree  bis  whole  debt,  though  he  has  nothing  left  for  the  rest:  for, 

legacy,  or  specific  bequest,  and,  as  such,  they  in  general  suBlained  it  against  the  other 
legatees,  because  any  specific  bequest  given  to  any  other  person  would  have  been  so 
sustained.  But,  as  no  legacies— not  even  specific — could  stand  against  the  demands  of 
creditors,  so  this  prenimed  legacy  in  the  hands  of  the  execntor  t«came  a  trust;  and  he 
was  held  atiswerable  for  it  to  them  if  the  other  assets  were  not  sufficient 

Upon  the  same  ground  of  intention,  if  it  appeared  upon  the  will  that  the  testator  did 
not  intend  to  discharge  his  executor, — as  if  he  should  have  left  a  legacy  and  directed  it 
to  be  paid  out  of  the  sum  due  from  the  executor, — in  any  such  case  the  executor  became, 
as  to  all  the  tegateea.  general  and  specific,  a  trustee  to  the  amount  of  his  debt,  and  was 
not  discharged.     Flud  ti.   Rumsey,  Yelv.  160.     Carey  v.  Goodinge.  3  Bro   Ch.  Rep.  no. 

Now.  however,  the  general  rule  is  that  the  executor  is  to  be  considered  as  a  trustee  for 
the  legatees;  or,  if  they  have  been  satisfied  by  other  assets,  for  the  persons  entitled  to  the 
reddue  of  the  testator's  personal  estate  under  the  will.  See  Berry  zf.  Usher,  j  i  Ves.  90, 
and  the  cases  collected  in  the  note  there.  Simmons  v.  Gutteridge,  13  Ves.  162. — 
COLBRIDGK. 

( 13a)  It  is  not  enough  that  a  suit  has  been  commenced,  (Sorrell  v.  Carpenter,  3  V.  Wws. 
483:)  there  most  have  been  a  decree  for  payment  of  debts,  or  an  executor  will  beat  liberty 
to  give  a  preference  amongst  creditors  of  equal  degree.  Maltbyr.  Russell,  2  Sim.  &  Stu. 
ii&.  Perry  v.  Philips,  10  Ves.  39.  But  if  an  executor  who  has,  in  any  way,  notice  of  an 
outstanding  bond,  or  other  specialty  affecting  his  testator's  assets,  confesses  a  judgment 


1  brought  for  a  simple  contract-debt,  should  judgment  be  afterwards  given 
against  him  on  the  bond,  he  wilt  be  obliged,  however  insufficient  the  assets,  to  satisfy 
both  the  judgments;  for  to  the  debt  on  simple  contract  he  might  have  pleaded  the  deman<l 
of  a  higher  nature.  An  executor  must  not,  by  negligence  or  collusion,  defeat  specialty- 
crediton  of  his  testator,  by  confessing  judgments  on  simple  contract-debts  of  which  he 
had  notice.  Sawyer  v.  Merrer,  i  T.  R.  690.  Davis  v  Monkhouse,  Fitz-Gib.  77.  Britton 
V.  Bathnrst,  5  Lev.  115.  And  where  the  testator's  debt  was  a  debt  upon  record,  or  estab- 
lished by  a  judgnieut  or  decree,  the  executor  will  be  held  to  have  had  sufficient  con- 
structive nobce  Uiereof;  and  it  will  be  immaterial  whether  he  had  acttuit  notice  or  not. 
If  be  has  paid  any  debts  of  inferior  degree,  he  will  be  answerable  as  for  a  devastavit 
[Misappropriation J.  Littleton  v.  Hibbins,  Cro.  Eliz.  793.  Searlc  v.  Lane,  2  Freem.  104, 
S.  C.    a  Vem  37. 

Since  the  statute  of  3  Will,  and  Marv,  c.  14,  simple  contract-debts  are  let  in  to  be  paid 
pari  passu  [In  equal  degree]  with  debts  by  specialty,  when  a  testator  hua  limited  lands 
*o  his  executors  or  trustees  in  trust  for  payment  of  his  debts  generally.  Kidney  V. 
CouBsmalcer,  la  Ves.  154.  But  this  rule  seems  to  have  been  of  earlier  date  than  the 
statute.  Poly's  case,  2  Freem.  49.  Hickson  v.  Witham,  ibid,  c.  13,  in  appendix  to  >d 
ed.  306.  And  it  is  now  settled  that  a  charge  for  payment  of  debts,  which  does  not 
bre^  the  descent  of  real  estate  to  the  heir,  will  be  efuiiabU  aaseta  for  the  payment  of  all 
creditors  alike.  Shiphard  v.  Lutwidge.  8  Ves.  30.  Bailey  t/.  Ekins  7  Ves.  313.  Clay  v. 
Willis,  I  Bam.  &  Cress.  37a. 

If,  therefore,  specialty-creditors  sweep  away  the  whole  of  the  testator's  nersonal  assets, 
they  will  not  be  allowed  to  participate  in  the  benefit  of  the  devise  until  tne  creditors  by 
simple  contract  have  received  so  much  thereout  as  to  make  them  equal  and  upon  the 
level  of  the  creditors  by  specialty  in  respect  of  what  ihey  received  out  of  the  personal 
estate.  Maslewood  v.  Pope,  3  P.  Wms.  333.  And  whenever  a  plaintiff  is  under  the 
necessity  of  applying  to  the  court  of  chancery  for  relief,  the  general  rule  of  that  court 
is  to  do  equal  justice  to  all  creditors,  without  any  distinction  as  to  priority.  Plunkett 
V.  Penson,  a  Atk.  393.  Thus,  the  equity  of  redemption  of  a  mortgage  of  a  term  for 
years  has  been  held  equitable  assets,  (Sir  Charles  Cox's  case,  3  P.  Wms.  341.  Rartwell 
V.  Chitters,  Ambl.  308.  Newton  p.  Bennet,  i  Br.  137.  Clay  v.  Willis,  1  Bam.  &  Cress, 
37a;)  and  so,  perhaps,  would  an  equity  of  redemption  of  a  mortgage  in  fee,  if  mere  bond- 
creditors  contended  for  priority  of  payment,  (for  it  is  clear  such  assets  could  only  be  got 
at  by  aid  of  equity;)  but  it  has  been  decided  that,  in  snch  a  case,  judgment-creditors 
could  not  be  compelled  to  come  in  pari  passu  [In  equal  degree]  with  simple  contract 
creditora,  but  that,  as  the  judgment-creditors  had  a  right  to  redeem,  they  must  be  paid 
in  the  first  instance,  and  there  could  be  no  marshalling  as  against  them.  Sharp  v.  Earl 
of  Scarborough,  3  Ves.  541. 

The  personal  estate  of  a  testntor  is  the  primary  fund  for  payment  of  his  debts  and 
legacies;  and  it  will  not  be  enough  for  the  personal  representative  to  show  that  the  real 
estate  is  charged  therewith:  he  must  satisfactorily  show  that  the  personal  estate  is  dis- 
char^.  Tower  v.  Lord  Rous,  18  Ves.  138.  Bootlev.  Blundell,  19  Ves.  548.  Watson 
V.  Bnckwood,  9  Ves.  454.  Bamewall  v.  Lord  Cawdor.  3  Mad.  456.  Still,  where  such  an 
intention  is  plainly  made  out,  it  will  prevail,  (Greene  f.  Greene,  4  Mad.  137.  Burton  P. 
Enowlton,  3  Ves.  108;]  and  parties  entitled  by  descent  or  devise  to  real  estate  cannot 
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without  a  suit  commenced,  the  executor  has  no  legal  notice  of  the  debt.Cw) 

(133) 

6.  When  the  debts  are  all  discharged,  the  legacies  claim  the  next  regard; 
which  are  to  be  paid  by  the  executor  so  far  as  his  assets  will  extend;  but  he 
may  not  give  himset  the  preference  herein,  as  in  the  case  of  debts.Cj)(i34) 

2  Atk.  ITl 

claim  to  have  the  encnmbrance  thereon  discharged  out  of  their  ancestor's  or  devisor's 
peraoQal  estate,  so  as  to  interfere  with  specific,  or  even  with  general,  legatees,  (Bishop 
V.  Sharpe,  a  Freem.  278,  Tipping  v.  Tipping,  i  P.  Wms.  7^.  O'Neale  v.  Meade,  ibid. 
694.  Davis  V.  Gardiner,  a  P.  Wma.  190.  Rider  v.  Wager,  ibid.  335;)  and  a  fortiori.  Ihej 
could  not  maintain  snch  a  claim  when  it  would  go  to  disappoint  creditors.  LutLins  v. 
Leigh,  Ca.  tetHp.  Talb.  54.  Goreef,  Harah,  2  Freem.  II3. 
When  the  owner  of  an  estate  has  himseir  subjected  it  to  a  moitgage-debt,  and  dies,  his 

Sersonal  estate  is  first  applicable  to  Che  dischai^  of  his  covenant  for  payment  of  tlut 
ebl,  (Robinson  v.  Gee,  i  Ves.  Sen.  353;)  and  the  case  would  be  the  same  even  althongli 
the  mortgagor  had  entered  into  no  auch  pereonal  covenant,  provided  he  received  the 
money.  King  v.  King,  3  P.  Wms.  360.  Cope  v.  Cope,  a  Salk.  449-  The  mere  form  of 
devising  a  mortgaged  eaUte,  subject  to  the  encumbrance  thereon,  (but  without  expressly 
exonerating  the  outer  funds  from  liability  in  respect  thereof,)  will  not  aSect  the  question 
as  to  the  application  of  assets  in  discharge  of  the  debt:  those  words  convey  no  more  than 
would  be  implied  if  they  had  not  been  used.  Serle  v.  St.  Eloy,  3  P.  Wms.  386.  Bootle 
V.  Blundell,  19  Ves.  523,  This  rule,  however,  does  not  apply  where  the  mortgage-delA 
—     It  contracted  by  the  testator,  and  whose  personal  estate,  consequently,  was  n 


augmented  by  the  borrowed  money;  for  such  a  construction  would  be  to  make  the  per- 
sonal estate  of  one  man  answerable  for  the  debt  of  another.  Evelyn  v.  Evelyn,  2  P. 
Wms.  664.  Earl  of  Tankerville  v.  Fawcett,  I  Cox,  239.  Basset  v.  Percival,  I  Cox,  270, 
I^iBons  V.  Freeman.  Ambl.  115.  Tneddel  v.  Tweddel,  2  Br.  IS4.  But  anvone  may,  of 
course,  so  act  as  to  make  his  personal  assets  liable  to  the  discharge  of  debts  contracted 
byanother.     Woods  v.  Hnnlingford,  3  Vea.  152. 

Though  a  court  of  equity  cannot  prevent  a  creditor  from  coming  apon  the  personal 
estate  o?  his  deceased  debtor  in  respect  of  a  debt  which  might  be  demanded  oat  of  his 
real  estate,  still,  the  other  creditors  will  have  an  equity  to  cham  the  real  estate  for  so 
much  u  by  that  means  is  taken  out  of  the  personal  estate.  Colchester  v.  Lord  Stamford, 
a  Freem.  124.  Grise  v.  Goodwin,  ibid.  265,  And  if  a  bill  has  been  filed  for  administra- 
tion of  the  assets,  should  it  appear  that  a  miecialty-creditor  has  been  paid  out  of  the 
personal  estate,  it  is  not  necessary  to  file  another  bill  for  the  purpose  of  marshalling  the 
asseta,  but  the  court  will,  without  being  called  on,  give  the  reqmute  directions. — Gibbs 
V.  Augier,  la  Ves.  416,— CHirry. 

(133)  The  rules  laid  down  iu  the  text  as  to  the  order  of  payment  apply  only  to  what 
are  called  legal  assets, — that  is,  such  things  as  the  executor  takes  as  executor,  and  as  aie 
subject  tothetestator'sdebts^^w<?ii/i(f  by  ruleof  law,  andindepcndentlyof  any  direction 
to  tnaC  efiect  in  his  will.  But  there  are  also  equitable  assets,— which  are  such  things  as 
the  testator  has  made  subject  to  his  debts  generally,  but  which  without  his  act  wonld 
either  not  have  been  subject  to  any  of  his  debts,  or  only  to  debts  of  a  special  nature. 
These  the  executor  takes,  not  as  executor,  but  as  trustee;  and  they  are  to  be  distribnted, 
not  according  to  the  rule  of  law,  but  of  equity,— that  is,  equally  among  all  the  creditors. 
What  are  le^l  and  what  equitable  assets  is  often  a  disputed  question;  but,  the  principle 
of  distribution  of  the  latter  being  consonant  to  natural  justice,  the  leaning  of  the  courts 
has  long  been  to  extend  thrir  range.     See  a  Ponblaoqne,  397. — CoLKBiDGK. 

It  may  be  added  here  also  that,  by  statute  1 1  Geo.  IV.,  and  1  W.  IV.  c.  4^  and  3  &  4 
W.  IV.  c.  104,  real  estate,  whether  freehold  or  copyhold,  and  whether  devised  (unless 
devised  for  payment  of,  or  charged  with,  the  debts]  or  descended,  is  made  assets  to  be 
administered  in  equity  for  payment  of  simple  cantract.debts;  so  that  a  simple  contract- 
creditor,  instead  of  proceeding  at  law  against  the  executor  and  running  the  risk  of  a  plea 
of  plene  adminiitruvil  [Fully  administered],  may  at  once  appeal  to  the  court  of  chancery 
and  have  his  claim  paid  from  the  real  estate  of  the  deceased.  The  statutes  which  enable 
a  simple  contract-creditor  to  take  this  step  expressly  reserve  a  priority  to  specialty  cred- 
itors.—Kbkr. 

{134)  Webster  11.  Hammond  el  al.  execr.  etc.  3  Harr.  &  McH.  (Md.)  131,  135  (1793). 
An  execntor  may  be  tried  by  a  creditor  at  law  and  charged  with  his  debts  or  assets;  so  be 
may  be  chareed  in  equity  at  the  suit  of  a  legatee,  distributee,  or  next  of  kin.  Williams 
V.  Moseley,  tor  the  use,  etc.  a  Fla.  304,  334  [184S).  The  appointment  by  a  testator  of  his 
debtor  as  executor,  is  considered  in  the  nature  of  a  specific  bequest  to  him  of  the  debt, 
—  'o  be  paid  unless  there  are  sufficient  assets  to  pay  the  debts.    But  if  there  are.  then 

_     ke       '  '  "  ""  "  ."  ..  .  _„_  „__ 

(1824). 
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A  legacy  is  a  bequest,  or  gift,  of  goods  and  chattels  by  testament;  and  the 
person  to  whom  it  was  given  Is  styled  the  legatee:  which  every  person  is 
capable  of  being,  unless  partictilarly  disabled  by  the  common  law  or  statutes, 
as  traitors,  papists,(i35)  and  some  othBrs.(i36)  This  bequest  transfers  an 
inchoate  property  to  ^e  legatee;  but  the  legacy  is  not  perfect  without  the 
assent  of  the  executor:  for  if  I  have  a  general  or  pecuniary  legacy  of  100/., 
or  a  specific  one  of  a  piece  of  plate,  I  cannot  in  either  case  take  it  without  the 
consent  of  the  executor,(^)(i37)  For  in  him  all  the  chattels  are  vested; 
and  it  is  his  business  first  of  all  to  see  whether  there  is  a  sufficient  fund  left 
to  pay  the  debts  of  the  testator:  the  rule  of  equity  being,  that  a  man  must  be 
just  before  he  is  permitted  to  be  generous;  or,  as  Bracton  expresses  the  sense 
of  our  ancient  law.C^)  "  de  bonis  defuncli  prima  deducenda  sunt  ea  qua  sunt 
necessitatis,  el  Postea  qua  sunt  utilitatis,  et  ultimo  qua  sunt  voluntatis." (l$8) 
And  in  case  of  a  deficiency  of  assets,  all  the  general  legacies  must 
abate  proportionably,  in  order  to  pay  the  debts;(i39)  *but  a  specie  [*5i3 
legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to  abate  at  ^1, 
or  allow  any  thing  by  way  of  abatement,  unless  there  be  not  sufficient  without 
it.(a)(i4o)     Upon  the  same  principle,  if  the  legatees  had  been  paid  their 

(H)  Co.  LilL  111.    K\Kja.  8V.  (a)  2  Vera.  111. 

is  not  extinguisked  in  the  aetiM  in  nbich  it  tvas  at  first  supposed  to  be,  but  is  regarded 
and  must  be  accounted  for  as  paid.  In  otfaer  words  the  debt  becomes ^rt'mii/iii:>>  evidence 
of  assets  in  the  bands  of  the  executor,  to  be  accounted  for  and  adjusted  in  probate 
account,  as  assets  actually  realized.  Morgan  v.  Buttetfield,  3  Hicb.  615,618(1855). 
Kaater  v.  I^erBon,  37  Iowa,  90.  91  (1669).     Goodevc's  Mod.  Law  of  Real  Prop.  306, 

(135)  Tbia  ground  of  disability  no  longer  disgraces  the  statute-boot. 

It  bas  been  much  questioned  whether  it  was  not  the  intention  of  the  legislature  that 
a  specific  devise  of  stock   in  the  public  funds  should  be  considered  in  the  nature  of  a 

KrliatneQtary  appointment,  and  not  want  the  assent  of  the  executor.  I  Pearson  v.  The 
nk  of  England,  3  Cox,  179;)  though  a  diflferent  practical  construction  has  been  put  on 
the  statute  creating  government -annuities,  (Bank  of  England  v.  Lunn,  15  Ves.  578;)  and 
it  must  now  be  taken  to  be  the  law  that  stock,  tike  all  other  personal  property,  is  assets 
in  the  hands  of  the  executor.  The  consequence  necessarily  follows  that  tt  must  vest  in 
the  ezecntor,  and  till  he  assents,  the  legatee  bas  no  right  to  the  legacy.  Franklin  v. 
The  Bank  of  England,  i  Russ.  597.     Bank  of  England  v.  t/loSal,  3  Br.  i6a. 

The  assent  of  the  executor  is  equally  necessaiy  whether  a  legacy  be  specific  or  merely 
pecuniary.  (Flanders  v.  Clarke,  3  Atk.  510.  Abney  v.  Miller,  a  Att.  598:)  a  court  of 
equity,  indeed,  will  compel  the  executor  to  deliver  the  specific  article  devised,  (Northey 
V.  Nortbey,  i  Atk.  77;^  but,  as  a  general  rule,  no  action  at  taw  can  be  maintained  for  a 
legacy,  (Deeks  v,  Strutt,  5  T.  H.  69a,)  or  for  a  distributive  share  under  an  intestacy. 
Jones  V.  Tanner,  7  Bam.  &  Cress.  544.  It  was  held,  however,  in  Doe  v.  Guy,  (3  East, 
123.)  to  be  clear,  from  all  the  authorities,  that  the  interest  In  any  specific  thing  bequeathed 
vests,  at  law.  in  the  legatee  upon  the  assent  of  the  executor;  and,  therefore,  that  when- 
ever au  executor  has  Eiven  assent  (enressl^.  and  not  merely  by  implication)  to  a  specific 
legacy,  should  he  subsequently  withhold  it  the  legatee  may  maintain  an  action  at  law 
for  the  recoverv  of  the  interest  so  vested  in  him.  If  a  deficiency  of  assets  to  pay  creditors 
were  afterwards  lo  appear,  the  court  of  chancery  would  have  power  to  interfere  and 
make  the  le^tee  refund  in  the  proportion  required. — Chitty. 

( 136)  Illegitimate  persons  are  not  disabled  to  become  legatees  l>y  the  common  law  or 
statutes.     Gibson  el  ux.  v.  McNeely  et  ux.,  11  Ohio  SL  131,  141  (i860). 

( 137I  Rankin  et  al.  v.  Rankin,  36  111.  293,  300  (1865).  Allen  et  al.  v.  Mayfield  et  at., 
aolnd.  293,  294(1863). 

( 138)  ["  Prom  the  effects  of  the  deceased  are  to  be  answered:  First,  the  demands  of 
necessity;  afterward,  what  expediency  requires;  and  lastly,  the  requisitions  of  bequest."] 

(139)  istory  on  Contracts  (5  ed.)  309.  In  the  matter  of'^tbe  estate  of  Neistruth,  66  CaT 
.330.331  (1885). 

( 140)  3  Shep.  Touch.  Preston,  477.  Graybitl  et  at.  Ex'ra,  etc.  v.  Warren,  ^  Ga.  528, 
536  ( 1848).  A  specific  legacy  is  an  immediate  gift  of  any  liind  bequeathed,  with  all  its 
produce,  and  is  therefore-  an  exception  to  the  general  rule  that  a  legacy  does  not  carry 
interest  till  the  end  of  a  year  afler  the  testator's  death.  Raven  v.  Waite,  i  Swanst  557. 
Barrington  v.  Tristram,  6  Ves.  349.  And  though  the  payment  of  a  principal  fund 
bequeathed  to  an  infant  may  depend  on  his  attaining  his  majority,  yet  the  interest 
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legacies,  they  are  afterwards  bound  to  refund  a  ratable  part,  in  case  debt*: 
come  in,  more  than  sufficient  to  exhaust  the  residuum  after  the  legacies 
paid.(^)(i4t)  And  this  law  is  as  old  as  Bracton  and  Fleta,  who  tell  us,(f) 
"  si  plura  sinl  deHta,  vel  plus  Ugatum  fueril,  ad  qua  catalla  drfundi  mm 
suffuiant,  fiat  ubique  de/alcatio,  ex<xpto  regis  privilegio." {i\2) 

If  a  legatee  dies  before  the  testator,  the  legacy  is  a  lost  or  lapsed  legacy, 
and  shall  sink  into  the  residuum. {i^^)  And  if  a.ayntingenl  legacy  be  left 
to  any  one,  as  wken  he  attains,  or  if  he  attains,  the  age  of  twenty-one,  and 
he  dies  before  that  time,  it  is  a  lapsed  legacy.  (<^)(  144)    But  a  legacy  to  one. 

Id)  Drer,  60.    l  Eq.  Ck.  Abr.  205. 
R.  G7,  I II. 

accmed  from  the  death  of  the  testator  may  belong  to  the  l^atee,  notwithstanding  he 
does  not  live  to  take  any  thing  in  the  princijMl.    Deane  v.  Test.  9  Ve&  153. 

The  criterion  of  a  specific  legacy  is  that  it  is  liable  to  ademption;  that  when  the  thing 
bequeathed  is  once  gone,  in  Uie  testator's  lifetime,  it  is  alisolutely  lost  to  the  legatee. 
Parrot  v.  Worsfield,  i  Jac.  &  Walk.  601.  When,  therefore,  a  testator  has  bequeathed  a 
legacy  of  certain  stock  in  the  public  funds,  or  of  a  particular  debt,  so  described  aa  to 
render  the  bequest  in  either  case  specifiCj  if  that  stock  should  be  alterwaids  sold  out  by 
the  testator,  or  if  that  debt  should  in  bis  lifetime  be  paid  or  cancelled,  the  legacy  would 
be  adeemed.  Ashbunier  v.  McGuire,  a  Br.  109.  And  it  appears  that  there  is  no  dis- 
tinction between  a  voluntary  and  a  compulsory  payment  to  the  testator,  as  to  the  ques- 
tion of  ademption.  Innes  v.  Johnson,  4  Ves.  574.  The  idea  of  proceeding  on  the 
anitHus  adimendi  [The  intent  of  ademption]  (though  suppcwted  by  plausible  reasoning) 
was  found  to  introduce  a  degree  of  confusion  into  the  decisions  on  the  subiject,  and  to 
afford  no  precise  rule.  Stanley  v.  Potter,  3  Cox,  183.  Humphreys  f.  Humphreys,  a 
Cox,  185.  It  seems,  therefore,  now  established  that  whenever  the  testator  has  hitnself 
received,  or  otherwise  diapiosed  of,  the  subject  of  gift,  the  principle  uf  ademption  is  that 
the  thing  given  no  longer  exists;  and  if,  after  a  particular  debt  given  by  will  had  been 
received  by  the  testator,  it  could  be  demanded  by  the  legatee,  that  wonid  be  converting 
it  into  a  pecuniary  instead  of  a  specific  legacy.  Fryer  v.  Morris,  9  Ves,  363.  Barker  v. 
Rayner,  j  Mad.  317.  Where,  indeed,  the  identical  corpus  is  not  given,  (Selwood  v. 
Mildmav.  3  Ves.  310,)  where  the  legacy  is  not  specific,  but  what  is  termed  in  the  civil 
law  a  demonstrative  legacy.— that  is.  a  general  pecuniary  l^^cy,  with  a  particular 
security  pointed  out  as  a  convenient  mode  of  pa3finent, — there,  although  such  secnrity 
maybe  called  in,  or  fail,  the  legacy  will  not  be  adeemed,  {Guillaume  v.  Adderley,  15 
Ves.  389.  Sibley  v.  Pen?,  7  Ves.  539.  Kirby  v.  Potter,  4  Ves.  751.  Le  Grice  v. 
Pinch,  3  Meriv.  53.  Fowler  v.  Willoughby.  3  Sim.  &  Stu.  358;)  but  when  it  is  once 
settled  that  a  legacy  is  specific,  the  only  safe  and  clear  way.  it  has  been  judicially  said, 
is  to  adhere  to  the  plain  rule,  that  there  is  an  end  of  a  apecific  gift  if  the  specific  thinr 
do  not  exist  at  the  testator's  death.  Barker  v.  Rayner,  5  Mad.  317,  8.  C.  on  appeal^ 
3  Russ.  135. 

Courts  of  equity  are  always  anxious  to  hold  a  legacy  to  be  pecuniary  rather  than  spedSc, 
where  the  intention  of  the  testator  is  at  all  doubtful.  Chaworth  v.  Beech,  4  Ves.  566. 
tnnes  f.  Johnson,  ibid.  573.  Kirby  V.  Potter,  ibid.  373.  Sibley  v.  Perry,  7  Ves.  529. 
Webster  V.  Hale,  8  Ves.  413. 

The  greater  part  of  this  note  is  extracted  from  i  Hovenden's  Snppl.  to  Ves.  Jnu. 
Reports,  313— Chitty. 

ri4i)  Ticknorr.  Harris^  ail,  14  N.  H.  373,  385  (1843). 

(143J  ["  If  there  should  be  more  due,  or  more  leMcies  bequeathed,  than  tbechattdsof 
the  deceased  are  sufficient  to  satisfy,  let  an  equal  abatement  be  made  on  all  the  legacies, 
the  privilege  of  the  king  being  excepted."] 

( 143}  Except  that,  by  the  statute  i  Vict,  c  a6,  a.  33,  a  gift  to  a  child  or  other  issue  of 
the  testator  will  not  lapse  in  case  of  the  death  of  the  legatee,  leaving  issue  which  snr< 
vives  the  testator,  but  shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  hj 
the  will.— Kbrr. 

(144)  A  legacy  may  be  so  given  as  that  the  legatee  shall  be  entitled  to  the  interest  or 
produce  thereof  from  the  time  of  the  testator's  death  to  his  own.  although  such  legatee 
may  not  live  long  enough  to  entitle  himself  to  the  principal.  Deane  v.  Test,  9  Ves.  153, 
as  cited  in  the  last  note. 

But  where  a  bequest  is  made  to  a  legatee  "at  the  age  of  twenty-one."  or  any  other 
specified  age,  or  "  if  he  attain  such  age,"  this  is  such  a  description  01  the  person  who  is 
to  take,  that,  if  the  legatee  do  not  sustain  the  character  at  that  time,  the  legacy  will  fail: 
the  time  when  it  is  to  be  paid  is  attached  to  the  legacy  itself,  and  the  condition  pre- 
cedent prevents  the  legacy  from  vesting.  Parsons  v.  Parsons,  5  Ves.  581.  Sansbunr  v. 
Read,  u  Ves.  78.    Bmngton  v.  Chapman,  ibid.  34.    But  if  the  legacy  he  to  an  infant, 
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to  be  paid  when  lie  attains  the  age  of  twenty-one  years,  is  a  vested  legacy; 
an  interest  which  commences  in  prasenti,  although  it  be  loivendum  in 
Juturo:(i4^)  and  if  the  legatee  dies  before  that  age,  his  representative  shall 
receive  it  out  of  the  testator's  personal  estate  at  the  same  time  that  it  would 
have  become  payable  in  case  the  legatee  had  li\-ed.(  146)  This  distinction  is 
borrowed  from  the  civil  law  i(f )  and  its  adoption  in  our  courts  is  not  so  much 
owing  to  its  intrinsic  equity,  as  to  its  having  been  before  adopted  by  the 
ecclesiastical  courts.  For,  since  the  chancery  has  a  concurrent  jurisdiction 
with  them,  in  regard  to  the  recovery  of  legacies,  it  was  reasonable  that  there 
should  be  a  conformity  in  their  determinations,  and  that  the  subject  should 
have  the  same  measure  of  justice  in  whatever  court  he  sued.  (/)  But,  if 
such  legacies  be  chatted  upon  a  real  estate,  in  both  cases  they  shall  lapse  for 
the  benefit  of  the  heir;(f  )(I47)  for,  with  regard  to  devises  affecting  lands, 
the  ecclesiastical  court  hath  no  concurrent  jurisdiction. (148)     And,  in  case 

It)  /r.  as,  1. 1  aiHl  2.  (f )  2  P.  Wdu.  eoi. 

!/)  lBq.O.  Abr.  2(6. 

"payable  at  twenty-one,"  the  legacy  is  hcM  to  be  vested:  the  description  of  the  legatee 
ia  satiafied,  and  tbe  other  part  of  the  direction  refers  to  the  payment  only.  This  dia- 
tinction  (as  stated  in  the  text)  is  borrowed  from  the  civil  law.  but  is  adopted  as  to  per- 
Bonal  legacies  only,  not  as  to  bequests  charged  upon  real  estate;  and  it  has  been  spoken 
of  in  many  caaes  as  a  rule  neither  to  be  extended  uor  approved.  Dawson  v.  Killett,  i  Br. 
133.  Duke  of  Chandos  f.  Talbot,  aP.  Wnis.  613.  Mackell  v.  Winter,  3  Vea.  543.  Bolger 
V.  Mackell,  5  Ves.  509.  Hanson  v.  Graham,  6  Ves.  345.  If  real  estate,  either  copyhold 
or  freehold,  be  devised  to  an  infant  and  his  heirs  "  when  and  so  soon  as  "  he  should 
attain  a  certain  age,  these  words,  it  has  been  decided,  only  denote  the  time  when  the 
beneficial  interest  is  to  take  eSect  in  poesessioD,  but  the  interest  vests  immediately  upon 
the  testator's  decease;  and,  should  the  devisee  die  before  be  attains  the  specified  age,  the 
estate  will  descend  to  his  heir-at-law.  It  would  be  a  different  thing  if  the  devise  were  to 
theinfatlt  "if  be  attained  a  certain  age;"  those  wordn  would  create  a  condition  precedent, 
and  no  interest  would  vest  in  htm  unless  he  attained  that  age.  Doe  v.  Lea,  3  T.  R.  4). 
Boraaton's  case,  3  Rep.  ai.— Chittv. 

( 14s)  [In  the  present]     [To  be  paid  at  a  future  period.] 

(146)  But  it  seems,  if'^the  testator's  personal  representetivea  were  to  be  accountable 
for  interest,  and  the  delay  of  payment  as  to  the  principal  was  only  directed  wiUi 
reference  to  the  minority  of  the  legatee,  his  executor  or  administrator  may  claim  the 
le{^y  forthwith,  provided  a  year  has  elapsed  since  the  death  of  the  original  testator. 
Cnckett  v,  Dolby,  3  Ves.  13.  Cloberry  v.  Lanipen,  3  Freem,  35.  Anonym,  ibid.  64, 
tMonyta.  3  Vem.  199.  Greene  v.  Pigot,  1  Br.  105.  Fonnereau  v.  Fonnereau,  I  Ves. 
Sen,  1 19.  But  a  amall  yearly  sum  directed  to  be  paid  for  the  maintenance  of  the  in&nt 
legatee  will  not  be  deemed  equivalent,  for  the  purpose  of  vesting  a  legacj',  to  a  direction 
that  interest  should  be  paid  oa  the  legacy.  Chester  v.  Fainter,  3  P.  wms.  338.  Hanson 
V.  Graham,  6  Ves.  349.  Roden  f.  Smith,  Ambl.  5SS.  If  a  bequest,  however,  be  made 
to  an  infant  "at  his  age  of  twenty-one  years,  and,  if  he  die  before  that  age,  then  over 
to  another;"  in  such  caae  the  legatee  over  does  not  claim  under  the  infant,  bnt  the 
bequest  over  to  him  is  a  distinct  substantive  bequest,  and  is  to  be  paid  on  the  death  of 
the  infant  under  twenty-one.  Laundy  v.  Williams.  2  P.  Wma  480.  Crickett  v.  Dolby, 
3  Ves.  r6  — ChtTty.  Can-  el  ux.  v.  Jeannerett,  a  McCord  (S.  C.)  66,  70  (iSai).  Warren 
V.  Hembree,  8  Ore.  ri8,  133  (1879). 

{ 147)  Unlets  there  be  something  in  the  will  to  show  an  intention  to  the  contrary,  aa  if 
there  be  a  reddnary  devise.  For,  by  the  Wills  Act,  ( I  Vict.  c.  36,  S.  35, )  unless  a  con- 
trary intention  appears  by  the  will,  such  real  estate  or  interest  therein  aa  shall  be  com- 
prised in  a  lapsed  devise,  or  in  a  devise  which  fails  as  being  contrarv  to  law  (aa  where 
given  to  a  charity)  or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will.— KKBB. 

( 148)  Where  legacies  are  charged  upon  land,  or  if  the  gift  at  all  savors  of  the  realty,  the 
trusts  must  be  carried  into  nxecution  with  analog  to  the  common  law.  Scott  v.  Tyler, 
3  Diet.  719.  Ixing  V.  Ricketts,  2  Sim.  &  Stu.  183.  And  the  general  rule  of  common 
law  is,  that  legacies  or  portions  charged  on  lands  do  not  vest  till  the  time  of  pejmient 
comes,  Harvey  v.  Aston,  i  Atk.  378,  379,  S.  C.  Willes,  91.  Harrison  v.  Naylour,  3  Cox, 
148.  But  a  testator  may  make  a  legacy  vested  and  transmissible,  though  charged  on  a 
real  estate  and  payable  at  a  future  time,  provided  he  distinctly  expresses  himself  to  that 
effect,  or  the  context  of  the  will  affords  a  plain  implication  that  such  was  his  intention. 
Rargrave's  note  to  Co.  Litt.  337.  In  coming  to  a  just  conclusion  as  to  this  matter,  it  has 
lieeu  often  said  it  ought  to  be  examined  whether  Uie  testator  has  directed  payment  to  b^ 
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ol  a  vested  legacy,  due  immediately,  and  charged  on  land  or  money 
♦5143     in  the  fonds,  which   yield   an  immediate  profit,  *interest  shall  be 

payable  thereon  from  the  testator's  death;(i49)  but  if  charged  only 
on  the  personal  estate,  which  cannot  be  immediately  got  in,  it  shall  cany 
interest  only  from  the  end  of  the  year  after  the  death  of  the  testator.  (A)  (150) 

(h)  2  p.  Wms.  2B,  21. 


with  reference  to  the  condition  of  the  estate  to  be  chaxeed,  and  the  interests  of  otheia 
therein.  When  the  direction  that  the  charge  shall  not  l>e  raised  till  a  fiituce  day  refers 
to  the  circumstances  of  the  person  to  take,  (as,  for  instance,  if  the  cbatve  be  intended  for 
a  portion,)  there  the  construction  lias  been  that  the  gift  is  so  connected  with  the  ^ttrtoitf 
for  which  it  was  given,  that  if  such  purpose  fail  the  land  ought  not  to  be  charged;  ont, 
it  has  been  as  repeatedlv  said,  a  legacy  vests  inunediately  in  interest,  though  it  be  chaired 
on  lands,  if  the  time  of  payment  appears  to  have  been  postponed  only  out  of  regard  to 
the  circumstances  of  the  estate.  Lowther  v.  Condon,  a  Atk.  laS.  Dawson  v.  Killett,  I 
Br.  113.  Godwin  v.  Munday,  ibid.  194.  Smith  V.  Partridge,  Ambl.  167,  Sherman  V. 
Collins,  3  Atk.  340.— Chitty. 

( 149)  The  old  authorities  are  in  conformity  with  the  text,  and  hold  that  where  a  fund, 
of  whatever  nature,  npon  which  a  testator  has  charged  legacies,  is  canying  interest,  there 
interest  shall  be  payable  upon  the  legacies  from  the  time  of  the  testator's  death.  But 
that  is  exploded  now  by  every  day's  practice.  Though  a  testator  may  have  left  no  other 
property  than  money  in  the  funds,  interest  upon  the  pecuniair  legacies  he  has  charged 
thereon  is  now  never  given  till  the  end  of  a  year  after  his  death.  Gibson  &,  Bott,  7  Vea. 
97.  The  rule  is  difFerent  with  respect  to  legacies  charged  on  land.  Whether  the  reason 
assigned  for  this  distinction  in  the  text  and  in  Maxwell  v.  Wcttenhall  (i  P.  Wms.  35) 
be  uie  true  one,  has  been  doubted.  A  fund  conasting  of  personalty  may  be  "yielding 
immediate  profits"  as  wel!  as  lands;  but  it  is  obvious  (fiat  the  reason  of  the  rule  as  to  the 
commencement  of  interest  upon  Iwacies  given  out  of  personal  estate,  which  is  a  nde 
adopted  merely  for  convenience,  (Garthshore  v.  Chalie,  10  Ves.  13.  Wood  v.  Penoyre, 
13  Ves.  333,)  cannot  apply  to  the  case  of  legacies  not  dependent  on  the  getting  in  of  the 
personal  estate,  and  chaig«l  upon  lands  only;  in  such  case  interest,  it  has  Been  said, 
must  be  chargeable  from  the  death  of  the  testator,  or  not  at  all.  Pearson  r.  Pearson, 
I  Sch.  &  Lei.  II.  Spurway  v.  Glyn,  9  Ves.  486.  Shirt  V.  Westby,  16  Ves.  396.— 
Chitty.  Loring  v.  Woodward,  41  N.  H.  391,  394  (1S60),  Conch  v.  Bastham  fi  at,  ag 
W.  Va.  784,  794T1887). 

{ Ijo)  As  a  legacy,  for  the  payment  of  which  no  other  period  is  assigned  by  the  will, 
(Anonym.  1  I^em.  107,)  is  not  due  till  the  end  of  a  year  after  the  testator's  death. 
(Hearle  v.  Grcenbank,  yi6,)  and  as  interest  can  only  be  claimed  for  non-pajmient  of  a 
demand  actually  due,  it  is  an  undisputed  general  rule  that,  although  a  legacy  vests 
(where  no  special  intention  to  the  contrary  appears)  at  the  testator's  death,  (Garthshore 
V.  Chalie.  10  Ves,  13, )  it  does  not  begin  to  carry  interest  till  a  year  afterwards,  unless  it  be 
charged  solely  on  lands.  See  the  last  note.  That  general  rule,  however,  has  exceptions. 
Raven  I'.  Woite,  J  Swanst.  557.  Beckford  i'.  Tobin,  i  Ves.  Sen.  310.  A  specific  bequest 
of  a  corpus  passes  an  immediate  gift  of  the  fund,  with  all  its  produce,  from  the  death  of 
the  testator.  Kirby  v.  Potter,  4  Ves.  751.  Barrington  1:  Tristram,  6  Ves.  349.  Another 
exception  arises  when  a  Icjgacy  is  given  toaninfantby  aparent,  orbyabenefactorwhohas 
put  himself  in  loco  parentis  [in  the  place  of  a  parent]:  in  such  case,  the  necessary  support 
oftheinfant  may  require  immediate  paymentof  interest.  Lowndes  f.  Lowndes,  15  Ves. 
304.  Heath  v.  I^rry,  3  Atk.  103.  Mitchell  v.  Bower,  3  Ves.  287.  It  must,  however,  be  ob- 
served,  this  latter  exception  operates  only  when  the  child  is  otherwise  unprovided  for.  When 
afather  gives  a  legacy  to  a  child,  it  will  carry  interest  from  the  death  of  the  testator,  asa 
maintenance  for  the  child,  where  no  other  fund  is  applicable  for  such  maintenance,  (Carew 
V.  Askew,  t  Cox,  344.  Harvey  v.  Harvey,  3  P.  Wms.  33;)  but  where  other  means  of 
support  are  provided  for  the  child,  then  the  legacy  will  not  carry  interest  from  an  earlier 
period  than  it  would  in  the  case  of  a  bequest  to  a  perfect  stranger.  Wyncb  v.  Wynch, 
I  Cox,  435.  Ellis  v.  Ellis,  i  Sch.  &  Lef.  g.  Tyrrel  v.  Tyrrel,  4  Ves.  5.  And  thegeneral 
rule  as  to  non-payment  of  interest  upon  a  lenicy,  before  such  legacy  becomes  dae,  must 
not  be  broken  in  upon  by  an  exception  in  favor  of  an  adult  legatee,  however  nearly 
related  to  the  testator,  (Raven  v.  Waite,  i  Swanst.  5S8;)  nor,  as  illegitimate  children 
are  no  more  in  legal  contemplation  than  strangers,  (Lowndes  :>.  Lowndes.  15  Ves.  304.) 
will  interest  be  allowed  by  way  of  maintenance  for  such  legatees,  (Perry  v.  Whitehead, 
6  Ves.  547.)  unless  it  can  be  satisfactorily  collected  from  the  will  that  the  testator 
intended  to  give  interest  Beckford  v.  Tobin.  i  Ves.  Sen.  31a.  Ellis  f.  Ellis,  i  Sch.  & 
I,ef  6.  Newman  v.  Bateson,  3  Swanst  690.  Even  in  the  caseof  a  grandchild,  ai 
utor  most  not  take  upon  himself  to  pay  interest  upon  a  legacy  by  way  of  mainte 
when  that  is  not  expressly  provided  by  the  will;  for,  though  a  court  of  equity  will  strug- 
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Besides  these  formal  legacies,  contained  in  a  man's  will  and  testament, 
there  is  also  permitted  another  death-bed  disposition  of  property;  which  is 
called  a  donation  fa«5iz  ffU)rA^.(i5i)  And  that  is,  when  a  person  in  his  last 
sickness,  apprehending  his  dissolution  near,(i52)  delivers  or  causes  to  be 
delivered  to  another  the  possession  of  any  personal  goods, (153)  (under  which 
have  been  included  bonds,  and  bills  drawn  by  the  deceased  upon  his  banker,) 
to  keep  in  case  of  his  decease.  This  gift,  if  the  donor  dies,  needs  not  the 
assent  of  his  executor:  yet  it  shall  not  prevail  against  creditor3;Ci54)  and  is 
accompanied  with  this  implied  trust,  that,  if  the  donor  lives,  the  property 
thereof  shall  revert  to  himself,  being  only  given  in  contemplation  of  death, 
or  mortis  causa.  (_i)(_i$^)     This  me^od  of  donation  might  have  subsisted  in 

(i)  Ptec  ChB.  208.    1  F.  Wma.  106,  Ml.    3P.WDU.ffi7. 


gle  in  favor  of  the  grandcfaild,  (Crickett  v.  Dolby,  3  Ves.  13.  Collis  f.  Btackbum,  9 
Ves.  470,)  ^et  it  seems  there  must  be  sotnethiae  more  than  the  mere  gift  of  a  legacy, 
something  indicating  ttiat  the  testator  put  himselr  in  loco  parentis,  [In  the  place  of  a  pa- 
rent] to  justify  a  court  in  decrceinR  interest  for  a  grandchild's  maintenance.  Perry  v. 
Whitehead,  6  Ves.  547.  RawUna  v.  Goldtrap.  s  Ves.  443.  Hill  v.  Hill,  3  Ves.  &  Bea.  186. 
But, of  course,  even  when  a  legacy  toagrandchild will neverbecomedueunleaabeattajna 
bis  majority,  still,  maintenance  may  be  allowed  for  his  support  daring  his  infancy,  pro- 
vided the  parties  to  whom  the  legacy  is  given  over  in  case  of  the  infant'sdeatharecom- 
petent  and  willing  toconseut  Cavendish  f.  Mercer,  5  Ves.  195,  in  note.  Under  any  other 
circumstances,  when  a  legacy  to  infants  is  not  given  atMolutely  and  in  all  events,  but  ia 
either  not  to  vest  till  a  given  period,  or  is  subject  to  being  devested  by  certain  contin- 
gencies, upon  the  occurrence  of  which  it  is  given  over,  (Errington  v.  Chapman,  11  Ves. 
35,)  if  the  words  of  the  will  do  not  authorize  the  application  of  interest  to  the  main- 
tenance of  Uie  infant  legatees,  a  court  of  equity  never  ^oes  further  than  to  say  that  if  it 
can  collect  before  it  all  the  individuals  who  may  be  entitled  to  the  fund,  so  as  to  make 
each  a  compensation  for  taking  from  him  part,  it  wilt  grant  an  allowance  for  mainte- 
nance, (Errat  v.  Barlow,  14  Ves.  303.  Marshall  v.  Hollowajr,  3  Swanst  436.  Ex  parte 
Whitehead,  3  Vounge  &  Jerv.  249;)  or,  where  there  is  no  gift  over,  and  all  the  children 
of  a  family  are  to  take  equally,  there,  although^other  children  may  posnbly  comeinfXF«[In 
being]atler  the  order  made,  yet  all  the  children  bom  or  to  be  bom  will  be  held  to  havea  com- 
mon interest;  and  therefore  the  interest  of  the  fond,  as  far  as  it  may  be  requisite,  will  be 
applicable  for  maintenance.  Fainnan  v.  Green,  10  Ves.  48.  Greenwell  v.  Greenwell,  5 
Ves.  199.  Errat  r.  Barlow,  14  Ves,  304,  Haley  v.  Bannister,  4  Mad.  280.  But  if  the 
will  contain  successive  litnitaltotts,  under  which  persons  of  anoUier  family,  and  not  in 
being,  may  become  entitled,  it  is  not  sufficient  that  all  parties  presumptively  entitled 
then  living  are  before  the  court;  for  none  of  the  liriog  may  be  the  parties  who  eventually 
may  become  entitled  to  the  property.  In  such  a  case,  an  order  for  interest  by  way  of 
maintenance  might  be  in  effect  to  give  to  one  person  the  property  of  another.  Marshall 
V.  Holloway,  3  Swanst.  43S.     Ex  parte  Eebble,  II  Ves.  606. 

No  exception  is  to  be  made,  in  favor  of  the  testator's  wife,  to  the  general  rule  that  a 
pecuniary  legacy  does  not  bear  interest  before  the  time  when  the  prnncipal  ought  to  be 
paid,  unless  a  distinct  intention  to  give  interest  from  an  earlier  period  can  be  fairly  col- 
lected from  the  words  of  the  testator's  will.  Stent  v.  Kobinson,  13  Ves.  461.  Lowndes 
V.  Lowndes,  15  Ves.  3C4.     Raven  v,  Waite,  1  Swanst.  559. 

Great  part  of  this  note  is  extracted  from  I  Hovenden's  SnppL  to  Ves.  Jr.  Rep.  144, 
145-— CHiTrv. 

(151)  [On  acconnt  of  death.]  3  Schoul.  on  Pers.  Prop.  (3  ed.)  133,  137.  Blount  v.  'Bra- 
row,  I  Ves.  Jr.  546,  547  (i79af. 

(133)  3  Scboul.  on  Pers.  Prop.  (3  ed.l  143,  l6*-  Craig  v.  Kittredge,  46  N.  H.  57,  38 
(1863).  A  gift  made  under  no  apprehension  of  death  otb^  than  a  general  expectancy  of 
dissolution,  soon  to  occur  in  the  coiuse  of  nature,  is  not  a  good  atmatio  eausA  mortis. 
[A  gift  by  reason  of  death.]    TmUees  etc.  V.  Hull  Adm'r  etc.,48111.  App.  536,  544  (1891.) 

(153)  3  Schoul.  on  Per*.  Prop.  150,  131.  3  Barb,  on  Rights  of  Pers.  and  Prop.  631- 
Smith,  Adm'r  v.  Dorsey.  38  Ind.  451,  455  (1873). 

( 154)  3  Schoul.  on  Pers.  Prop.  (3  ed.)  173.  Wells,  Adm'r,  etc.  v.  Tncker  et  ux.,  3 
Binn.  (Pa.i  366.  373(1811). 

(1551  3Schoul.  on  Pers.  Prop.  (3ed.)  176.  Thompson  c  Thompson,  13  Tex.  337,  331 
{'854J. 
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a  state  of  nature,  bein^  always  accompanied  with  delivery  of  actual  posses- 

sioD;(i&)  and  so  far  differs  from  a  testamentary  dis^xjsition:  but  seems  to  have 

(t)  Law  of  Forfeit,  IS. 

Jones  V.  Selby,  Free,  in  Cho.  aoj.  Miller  v.  Millet,  3  P.  WniB.  357.  It  is  not  a  present 
absolute  gift,  vesting  immediately,  but  a  revocable  and  conditional  one,  of  which  the 
enjoyment  is  postponed  till  after  the  giver's  death.  Walter  v.  Hodge,  a  Snaust-  08.  On 
the  other  hand,  though  liable  to  be  dereazanced,  it  must,  subject  to  such  power  of  revoca- 
tion, be  a  complete  gift  inter  vivos  [Between  the  living},  and  therefore  rtquires  no  pro- 
bate, (Ward  V.  Turner,  2  Ves.  Sen.  435.  Ashton  V.  Dawson,  Sel.  Ca.  in  Cha.  14;)  though 
a  question  has  been  made  whether,  as  such  a  gift  is  only  to  take  effect  in  case  of  £e 
donor's  death,  it  ought  not  to  be  held  so  far  testamentary  as  to  be  liable  to  legacy-dnty. 
Woodbridge  v.  Spooner,  3  Bam.  &  Aid.  236. 

A  donatio  mortis  causd  [A  gift  by  reason  of  death]  plainly  difiers  from  a  l^acy  in  this 
narticular:  the  subject  of  gift  must  in  the  former  case  be  aelivered  by  the  doner,  in  the 
latter  case  by  his  represmbHve.  Walter  v.  Hodge,  3  Swanst.  98.  So,  the  distinction  be- 
*    "a  nuncupative  will  and  a  donatio  mortis  causd  ia,  that  the  bounty  given  in  the  first- 


named  mode  is  to  be  received  from  the  executor,  but  in  the  latter  case  may  be  held  sgaine 
him,  and  requires  no  assent  on  bis  part,  the  delivery  having  been  completed  by  the  donor 
himself.  Duffield  v.  Elwes,  i  Sim.  &  Stu.  244.  Ward  v.  Tunier,  3  Ves.  Sen.  443.  The 
greater  number  of  cases  upon  this  subject  have  turned  on  the  question  ofactual  tradition 
of  the  gift;  the  general  rule,  according  to  which  delivery  is  necessary,  is  never  now  dis- 
puted; but  whether  such  delivery  has  or  has  not  been  legally  completed,  or  whether  the 
natnre  of  the  gift  constitutes  an  exception,  exempting  it  from  tbe  general  rule,  are  points 
which  still  not  unfrequently  present  debatable  ground.  Tate  v.  Hilbert,  2  Ves.  Jr.  12a 
Lawson  v.  Lawson,  1  P.  Wma.  441.  Where  act^  tradition  is  impracticable,  if  the  donor 
proceed  as  far  as  the  nature  of  the  subject  admits  towards  a  transfer  of  the  possession, 
eS^t  may  be  given  to  his  intended  bounty.  Thus,  a  ship  at  sea  has  been  held  to  be 
virtually  delivered  by  a  delivery  of  the  bill  of  sale  thereof,  defeasible  on  tbe  donor's 
recovery;  and  delivery  of  the  kev  of  a  warehouse  or  of  a  trunk  has  been  determined  to  be 
a  sufficient  delivery  of  the  goods  in  such  warehouse  and  of  the  conteuts  of  the  trunk; 
for  in  these  instances  the  bill  of  sale  and  the  keys  were  not  considered  as  mere  symbols, 
but  as  the  means  of  obtainintr  possession  of  the  property.  Brown  v.  Williams,  cited  in 
1  Ves.  Sen,  434.  Jones  v.  Selby,  as  cited  ibid.  p.  441.  A  mere  symbolical  delivery,  how- 
ever, will  not  be  sufficient!  therefore  there  can  be  no  donatio  mortis  causd  of  a  simple 
contract -debt,  (Gardner  v.  Parker,  3  Mad.  185,1  though  there  may  of  a  bond,  (Snell- 
f^ve  V.  Bailey,  3  Atk.  ^4;)  for,  notwithstanding  it  is  a  chose  en  detion,  some  prm>er^ 
la  conveyed  by  the  delivery.  Ward  v.  Turner,  2  Ves.  Sen.  441.  But  the  case  of  a  bond- 
debt  is  an  exception,  not  a  rule;  and  where  a  bond  is  only  a  collateral  security  for  a 
mortg^e-debt,  uie  delivery  of  the  bond  will  not  be  a  complete  gilt  of  the  mortgage. 
I>uffield  £>.  Blwes,  i  Sim,  &  Stu.  244.  A  check  drawn  by  the  donor  on  a  banker,  ("ftt. 
V.  Hilbert,  4  Br.  391,}  or  a  promissory  note  payable  to  him,  f  Miller  v.  Miller,  3  P.  Wma. 
^7, 1  cannot,  it  seems,  be  disposed  of  by  way  ot donatio  mortis  rausi.  No  banker,  indeed, 
IS  justified  in  paying  a  check  after  the  death  of  the  drawer;  and  a  promissory  note,  not 
bemg  a  negotiable  security  payable  to  the  bearer,  must  come  under  the  same  considera- 
tion as  any  other  simple  contract-debt;  and  as  the  amount  thereof  could  only  be  sued 
for  in  the  name  of  the  executors,  that  seems  a  sufficient  reason  why  it  conld  not  be  made 
the  subject  of  a  donatio  mortis  causd.  Miller  v.  Miller,  3  P.  Wma.  357.  It  is  to  be  ob- 
served that  although  there  mav  have  been  a  complete  delivety  ofthe  gift,  yet,  if  the 

possesaioa  be  not  continued  in  the  donee,  but  the  donor  tesi' *  *' '"  '—•—•' ^ 

resumption  of  possession  be  intended  to  have  that  effect  o: 
Markham,  7  Taunt  333,  S.  C.  2  Marsh,  539. — CaiTTY. 

It  was  a  dLiputed  point  among  the  Roman  lawyers  whether  this  donation  was  to  be 
resembled  to  a  proper  gift  or  a  legacy.  It  appears  to  have  been  settled  finally  in  favor 
of  its  testamentary  character.  It  resembles  a  legacy  in  some  respects,  but  has  many 
points  peculiar  to  itself.  Like  a  legacy,  it  is  revocable  at  the  will  of  the  donor,  and,  in 
{^eral,  the  mere  resumption  of  possession  by  the  donor  will  amount  to  such  a  revoca- 
tion. It  is  liable  to  the  debts  of  toe  donor,  but  it  would  seem,  upon  principle,  although 
no  decision  or  even  dictum  to  that  effect  is  to  be  found  in  the  hooks,  it  shall  wait  till  all 
the  assets  ofthe  testator,  including  specific  and  pecuniary  legacies,  are  exhausted,  before 
it  is  made  liable  for  the  debts.  Indeed,  no  case  uas  occurred  involving  directly  the  ques- 
tion of  its  liability  for  debts;  but  the  law  seetns  clear  on  this  point.  It  reverts  to  the 
donor  on  the  death  of  the  donee  before  him.  It  differs  from  a  legacy  in  tbe  circumstance 
of  immediate  tradition  of  the  subject-matter  to  the  donee,  or  some  one  for  his  use.  It 
is  a  gift  in  prasenti  fin  the  present]  to  become  absolute  in  futuro  [In  the  future].  It 
does  not  require  probate  in  the  ecclesiastical  court.  It  does  not  wait  for  the  assent  of 
the  executor;  nor  need  it  be  proved  by  more  than  one  witness.  The  civil  law,  however, 
required  five  witnesses;  but  a  plurality  of  witnesses  to  a  fact  is  not  consistent  with  the 
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been  handed  to  us  irom  the  civil  lawyers,  (/)  who  themselves  borrowed  it 
from  the  Greeks.  (»i)(i56) 

7.  When  all  the  debts  and  particular  legacies  are  discharged,  the  surplus, 
or  residuum,  must  be  paid  to  the  residuary  legatee,  if  any  be  appointed  by 
the  will ;  and  if  there  be  none,  it  was  long  a  settled  notion  that  it  devolved  to 
the  executor's  own  use,  by  virtue  of  bis  executorship,  («)  But,  whatever 
grotmd  there  might  have  been  formerly  for  this  opinion,  it  seems  now  to  be 
understoodCo)  with  this  restriction;  that  although  where  the  executor  had  no 
legacy  at  all  the  residuum  shall  in  general  be  bis  own,  yet  wherever 
there  is  sufficient  *on  the  face  of  a  will  (by  means  of  a  competent  t*5i5 
legacy  or  otherwise)  to  imply  that  the  testator  intended  his  executor 
should  not  have  the  residue,  the  undevised  surplus  of  the  estate  shall  go  to 
the  next  of  kin(i57)  the  executor  then  standing  upon  exactly  the  same  foot- 
ing as  an  administrator,  concerning  whom  indeed  there  formerly  was  much 

miiisLZ7.L     «f.  1,39,tB.  ().)  Peikll»,625. 

fm)  Tbere  Isu  Teiy  tomplele  dtmatlo  mortiiraaia  (o)  Pnc.  cha.  taS.    1  P.  Wnw.  T,  KM,    2  P.  Win. 

tnlheOdyiiwjr.  b.  17.  V.  TS,iiude  liyTeleiDMhuR  to  8S8.    3P.  WiuU,  tM.    Rtn.  AM.    Umou  i.  I«w 

bka  friend  PI neim:  mid  another  bjr  Hercule*.  In  the  ■on,  Dom.  Pnic.  38  April.  1TT7. 
Aleeue*  of  EuripUes.  v.  KKO. 

analogy  of  the  cummon  law,  and  is  necessary  in  no  dvil  caae  except  hy  the  ezpma  re- 
quirement of  some  atatute.  It  differs  from  a  gift  iitlet  vivos  [Among  th«  living]  in  its 
revocable  chamcter  and  its  being  subject  to  diebts,  which  a  bona  fide  gift,  accompanied 
by  delivery  of  pc^session  b^  a  person  not  indebted  at  the  time,  is  not.  ft  is  distinguished 
alao  by  the  peculiar  condition,  whicli  is  indispensable  to  its  taking  effect  in  this  particular 
form,  that  if  the  donor  recover,  or  escape  the  impending  peril,  whether  it  be  sickness, 
battle,  or  sea-voyage,  it  shall  revert.  Such  a  condition  arises  by  ptcsumption  of  law 
whenever  the  gift  is  made  in  extremis  [In  his  last  moments].  By  the  dvil  law,  in  case 
the  donor  recovered,  it  returned  to  him  with  the  immediate  j-rofita.  Navt  defiaenU  con- 
dilione.  aprincipio  nihil  actuvt  /uisse  videtur.  The  gift  is  but  inchoate,  not  perfect,  until 
death;  the  condition  failing,  it  is  as  though  the  gilt  had  never  been.  In  Nicholas  v. 
Adams  (a  Whart.  17)  it  was  decided  that  it  was  not  necessary  that  the  donor  shonld  be  in 
extremis,  as  in  the  case  of  a  nuncupative  will.  "I  would  briefly  define  a  donatio  causa 
mortis  [A  gift  by  reason  of  death]  to  be  a  conditional  gift,  dependent  on  the  contingency 
of  expected  death.  Theremay,doabtless,bea  conditionalgift  wbendeathisnotexpected; 
but  in  that  case  the  condition  w;^u1d  have  to  be  expressed  and  the  contingency  spedtied:  in 
the  donatio  causa  mortis  both  arc  implied  from  the  occasion.  But  it  certainly  is  not  requi- 
site that  the  donor  be  in  such  extremity  as  is  requisite  to  give  effect  to  a  nuncupation, 
which  is  sustained  from  necessity  merely  where  the  donor  was  prevented,  by  the  urgency 
of  dissolution,  from  making  a  formal  bequest.  Between  these  ways  of  disposition  there 
is  not  an  approximating  line.  Donatio  causa  mortis  is  sometimes  spoken  of  as  being 
distinct  from  a  gift  inter  w'wj,— the  former  having  sometimes  been  supposed  to  be  made 
in  reference  to  the  donor's  death,  and  not  to  vest  oefbre  it,  but  inaccurately,  as  it  seems 
to  me;  as  this  gift,  like  every  other,  is  not  executory,  but  executed  in  the  first  instance 
by  delivery  of  the  thing,  though  defeasible  by  redamation,  the  contingency  of  survivor- 
ahip,  or  deliverance  from  the  peril.  The  donee  would  certainly  not  be  bound  to  make 
compensation  for  the  immediate  use  of  the  thing;  and,  evidently,  because  the  immediate 
owneiahip  was  vested  in  him.  The  gift  is  consequently  inter  vivos.  All  agree  that  it 
has  no  property  in  common  with  a  legacy,  except  that  it  is  revocable  in  the  donor's  life- 
time and  subject  to  his  debts  in  the  event  of  a  deficiency.  The  first  is,  not  because  the 
gift  is  testamentary,  but  because  such  is  the  condition  annexed;  and  the  second,  not 
becaaie  it  is  in  Ihe  nature  of  a  legacy,  bnt  because  it  would  otherwise  be  fraudulent  as 
to  creditors;  for  no  man  may  give  his  property  who  is  unable  to  pay  bis  debts.  It  is 
derisive  that  the  subject  is  not  within  the  jurisdiction  of  the  ecclesiastical  courts;  and  the 
donee  consequently  takes  paramount  to  the  executor  or  a  legatee.  For  this  reason  it  is 
that  a  subsequent  will  which  becomes  operative  only  when  Uie  period  of  reclamation  is 
past,  and  when  the  gift  has  become  absolute  by  the  event  of  the  contingency,  if  ~"' 


effective  act  of  revocation."  C.  J,  Gibson.  A  mere  gift  by  parol  made  in  the  prospect 
of  death,  and  professing  to  pass  to  the  donee  all  of  the  property  of  the  decedent,  is  not 
ralid  as  a  donatio  causa  mortis,  though  accompanied  by  delivery.     Headley  v.  Kirby,  6 


Harris,  316.  If,  however,  the  words  of  donation  have  reference  only  to  things  given  and 
delivered,  and  do  not  exteud  to  other  things,  it  is  a  good  donatio,  though  it  may,  in  fact, 
be  all  the  donor  had  in  the  world.     Michener  v.  DHle,  Ii  Harris,  59.— SharswooDi 

(156)  a  Schoul.  on  Pers.  Prop.  (2  ed.)  IJ4. 

(157)  The  right  of  an  executor  to  a  beneficial  interest  in  the  assets  of  his  testator,  not 
expressly  disposed  of,  may  be  excluded,  not  only  by  a  plain  declaration  of  trust  in  the 
wilt,  but  by  drciunstances  indicated  by  the  will;  in  support  of  which  parol  evidence  may 
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debate, (^)  whether  or  no  he  could  be  compelled  to  make  any  iistributioa 

(f)  Qodolpb.  p.  ^  c  SI. 

be  Kiven  to  raise  a  presumption  of  tt 


321. 

Lord  Eldon  said  he  feared  there  waa  no  poaeibility  of  denying  now  that  parol  dedaia- 
tions  of  a  testator,  both  previoos  and  subsequent  to  the  time  of  making  his  will,  ore 
admissible  evidence  to  repel  a  legal  presumption;  but,  his  lordship  added,  such  declars- 
uons  are  not  all  alike  weighty  and  efficacious:  a  declaration  at  the  time  of  executing  a 
win  is  of  more  consequence  than  a  declaration  made  afterwards;  and  a  declaration  by 
the  testator  subsequently  to  his  will,  as  to  what  he  Aad  done,  is  entitled  to  more  weight 
than  a  declaration  before  making  bis  will,  as  to  what  he  intended  to  do.  for  he  may  very 
well  have  altered  that  intention:  therefore,  although  all  such  declarations  are  eqnally 
admissible,  very  different  degrees  of  credit  and  wdgbt  are  to  be  attached  to  them. 
Trimmer  v.  Bayne,  7  Ves.  518.  Pole  v.  Lord  Somera,  6  Ves.  jj.  See  aJao  L'stricke  v. 
Bawden,  3  Adttems,  118.     Langham  v.  Sandford,  a  Meriv.  13. 

The  proposition,  sometimes  alleged,  that  the  appointment  of  an  execntor  gives  him 
every  thing  not  disposed  of  by  the  will,  is  not  correct  In  the  strongest  way  of  pnttii^ 
the  executor's  right,  he  can  only  take  what  the  testator  did  not  mean  to  dispose  oC  In 
the  case  of  a  lapse,  tor  instance,  the  execntor  would  not  take  a  lapsed  bequest.  So,  if  a 
testator  appoint  an  executor  in  trust,  but  omit  to  express  the  intention  of  such  trust,  the 
executor  will  not,  by  virtue  of  his  office,  take  beneficially.  Dawson  v.  Clarke,  tS  Vra. 
iS4i  ^55'  Urquhart  v.  King,  7  Ves.  128.  And  where  a  testator  leaves  an  unfinished 
clause  in  his  will,  this  is  andeistood  as  an  indication  that  he  intended  to  make  a  fiirtlier 
disposition,  in  exclusion  of  any  claim  by  his  executors.  Knewell  v.  Gardner,  Gilb.  Eq. 
Rep.  184.  Lord  North  v.  Purdon,  j  Ves.  Sen.  436.  For  the  slightest  indication  rf  a 
testator's  intention  to  dispose  of  the  residue  of  his  property  is  sufficient  to  exclode  his 
executor,  though  it  may  be  wholly  uncertain  what  disposition  the  testator  may  have 
intended  to  miAte  of  that  residne.  Mence  v.  Mence,  t8  Ves.  351.  Mordannt  v.  Husaey, 
4  Ves.  if8.  Even  an  intention  on  the  part  of  a  testator  to  make  such  a  disposition  of  his 
residue  as  should  exclude  the  claims  of  his  next  of  kin,  if  it  cannot  be  collected  from  the 
evidence  that  he  meant  to  effect  that  object  by  any  other  mode  than  an  express  disposi- 
tion of  the  residue,  will  not  turn  the  scale  in  favor  of  the  executor.  Langham  v.  Sand- 
ford,  17  Ves.  4sr.  The  Bishop  of  Cloyne  v.  Young,  1  Ves.  Sen,  95.  Nonrse  v.  Pinch.  I 
Ves.  Jr.  36r.  It  is  true  that  in  the  case  of  Clennel  v.  Lewthwaite,  (a  Ves.  Jr.  476, )  the 
bequest  of  a  "shilling"  to  the  testator's  sister  was  held  a  material  circumstance  in 
exclusion  of  her  claim  to  any  part  of  his  residuary  estate,  and,  coupled  with  other 
evidence  of  intention,  it  might  fairly  be  deemed  some  corroboration  of  that  evidence; 
but  it  is  well  settled  that  mere  legacies  to  the  next  of  kin  will  not  rebut  their  claim  to  a 
residue  undisposed  of,  where  the  executors  would  otherwise  be  held  trustees,  Griffiths 
V.  Hamilton.  11  Ves.  309.     Seely  v.  Wood,  10  Ves.  75.     Langham  v.  Sandford,  17  Ves.  4.^1. 

Numerous  cases  have  fully  established  as  a  general  rule  that  testamentary  words  of 
recommendation,  request,  or  confidence  are  imperative,  and  raise  a  trust,  (Paul  v.  Comp- 
ton,  8  Vea.  380.  Taylor  v.  George,  a  Ves.  &  Bea.  378.  Parsons  v.  Baker,  18  Vea.  476. 
Kirkbank  v.  Hudson.  7  Pr.  230;)  and  although  the  testator's  object  foils,  or  is  contrary 
to  the  policy  of  the  law,  or  is  too  vaguely  expressed  to  be  capable  of  being  carried  into 
execubon,  yet,  as  it  was  the  intent  that  the  executor  should  onlv  take  as  trustee,  the 
necessary  legal  consequence  is  that  there  must  be  a  resulting  trust  for  the  testator's  nest 
of  kin.  Morice  v.  The  Bishop  of  Durham,  9  Ves.  405.  James  v.  Allen,  3  Meriv.  19. 
Vezey  v.  Jamson,  I  Sim.  &  Stu.  71.     Paice  v.  The  Arehbishop  of  Canterbury,  14  Ves.  370. 

Where  a  single  executor  is  named,  a  legacy  of  any  part  of  the  testator's  perscmal 
estate  to  such  executor  will  (unless  there  are  special  circumstances)  bar  his  general  right 
as  executor  to  any  residue  not  disposed  of  by  his  testator's  will.  Dicks  v.  Lambert,  4 
Ves.  729.    But  a  legacy  to  one  of  several  executors,  or  unequal  legacies  to  more  than  one. 


testator  may  only  have  intended  a  preference  pro  ianio  [For  so  much].  Rawlings  r.  Jen., 
inga,  13  Ves.  46.  Langham  v.  Sandford,  2  Meriv.  ii.  Griffiths  v.  Hamilton.  12  Ves.  309. 
Sir  Wm.  Grant,  in  the  case  of  Seely  v.  Wood,  10  Ves.  75,  expressed  a  clear  opinion 
that  a  reversionary  interest,  after  a  previous  interest  for  life,  would  exclude  an  executor 
as  effectually  as  a  direct  and  immediate  legacy.    Lord  Eldon,  however,  without  expressly 
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of  the  intestate's  estate.(i5S)  For,  though  (after  the  administration  was 
taken  in  effect  from  the  ordinary,  and  transferred  to  the  relations  of  the 
deceased)  the  spiritual  court  endeavored  to  compel  a  distribution,  and  toolc 
bonds  of  the  administrator  for  that  purpose,  they  were  prohibited  by  the 
temporal  courts,  and  the  bonds  declared  void  at  ]aw.(;)  And  the  right  of 
the  husband  uot  only  to  administer,  but  also  to  enjoy  exclusively,  the  effects 
of  his  deceased  wife,  depends  still  on  this  doctrine  of  the  common  1aw:(i59) 
the  statute  of  frauds  declaring  only  that  the  statute  of  distributions  does  not 
extend  to  this  case.  But  now  these  controversies  are  quite  at  an  end;  for. 
by  the  statute  22  &  23  Car,  II,  c.  10,  explained  by  29  Car.  II,  c.  30,  it  is 
enacted,  that  the  surplusage  of  intestates'  estates  (except  of  femes-covert, 
which  are  left  as  at  common  law)(r)  shall,  after  the  expiration  of  one  full 
year  from  the  death  of  the  intestate,  be  distributed  in  the  following  manner: — 
One-third  shall  go  to  the  widow  .of  the  intestate,  and  the  residue  in  equal 
proportions  to  his  children,  or  if  dead,  to  their  representatives;  that  is,  their 
lineal  descendants:  if  there  are  no  children  or  legal  representatives  subsist- 
ing, then  a  moiety  shall  go  to  the  widow,(i6o)  and  a  moiety  to  the  next  of 
kindred  in  equal  degree  and  their  representatives:  if  no  widow,  the  whole 
shall  go  to  the  children:  if  neither  widow  nor  children,  tlie  whole  shall  be 
distributed  among  the  next  of  kin  in  equal  degree  and  their  representatives: 
but  no  representatives  are  admitted,  among  collaterals,  fiirther  than  the  chil- 
dren of  the  intestate's  brothers  and  sisters.(j)(i6i)     The  next  of  kindred, 

(4)lLev,23S.    Cut  135.    2P.  Wiiu.447.  («)  Kajm.  4M.    Lord  Baym.  BTl. 

[r)  StM.  19  Car.  IL  c  S.  |  a. 


But  n      .    , 
codicil  thereto  that  the  ezecntor  w 
but  a  trustee  for  the  person  entitled  to  the  reudne  under  the  statute  of  distributions.— 
Kbkr. 

(158)  State  I-.  Hamlin  Ei'rrfa/..  86  Me.  495.50S  (1804). 

(159)  Lee  V.  Wheeler,  4  Ga.  541,  541  (1848).  McGinnis  Adtn'r,  etc  v.  Foster  Bz'r, 
etc.,  4Ga.  377,  385  (1848}.  In  the  matter  of  Frances  M.  Winne,  i  Lans.  (N.  Y.)  508,  510 
(1869),  Bamey  fl  al.  v.  Underwood  el  al.,  47  N.  Y.  351,  358  (187a).  Pratt  v.  Wright 
Adm'r,  etc,  5  Mo.  191,  aoo  (1838).  Cutter  v.  Butler,  15  N.  H.  343,  355  ("85a)-  June 
Adm'r  V.  Cooper  et  al.,  4  Soeed.  {Tenn. )  296.  299  ( 1856).  But  not  now  so  in  New  York, 
and  it  seems  to  be  the  settled  rule  that  if  the  husband  has  to  sue,  at  law  or  in  equit}',  to 
recover  his  deceased  wife's  choses  in  action  he  mi^t  tiist  administer  upon  her  estate  and 
sue  in  his  capacity  as  her  administrator;  and  as  her  administrator  only  will  he  be  liable  to 
the  extent  of  assets  received.  From  the  time  of  31  Edw.  III.  the  husband  has  been 
entitled,  by  statutory  provisions  to  administer  the  deceased  wife's  personal  effects.  Some 
authorities  have  denied  his  title  to  her  personal  estate  after  her  aecease  from  such  right 
to  the  administration  while  others  assert  that  such  title  in  him  existed  at  common  law 
(see  the  teit).  As  to  the  personal  estate  in  New  York  before  the  statute  of  1848  the  hus- 
band was  entitled  to  the  chases  in  action  and  other  personal  estate  of  the  wife  after  her 
death,  becatise  the  interest  was  vested  complete  in  him  by  virtue  of  the  marriage  before 
her  death.  The  Acts  of  1848^  superseded  and  abolished  these  pre-existing  rights  of  the 
husband  as  to  property  coming  to  her  during  coverture  and  such  of  her  personalty  as 
may  be  left  by  her  he  takes  as  her  administrator  by  the  preference  given  him.  In  respect 
toall  property  snbseqnently  acquired  by  married  women  or  by  single  women  before  their 
marriage,  these  new  statutes  have  industriously  excluded  their  husbands  from  every  right 
and  tifle  therein,  or  to  the  possession,  control,  use,  and  enjoyment  thereof,  and  of  the 
rents,  issues  and  profits  thereof  which  had  been  conferred  at  common  law.  Leg.  and  Eq, 
Righto  of  Uar.  Worn.  Cord,  vol.  2  (2  ed.)  5'4-5'5. 

(l6o)Brown  v.  Nicholson,  8Hun.  (N.  Y.)  464,  470  (1876), 

{161)  It  has  been  weH  stated  by  the  courts  of  England  that  the  effect  of  this  proviso  in 
the  statutes  of  32  and  13,  Car.  II.  c.  10,  is  to  limit  or  qualify  the  right  of  representation 
among  collaterals,  so  that  they  can  take  only  as  next  of  kin  per  capita  [Share  and  share 
alike],  except  in  the  one  case  of  the  children  of  deceased  brothers  and  sisters  of  the  intes- 
tate, among  whom  alone  of  the  collaterals,  the  rights  to  take  per  stirpes  [As  represent- 
ing the  ancestors],  by  way  of  represeutatton,  may  exist    Davis  et  al.  v.  Vanderveer'a 
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here  referred  to.  are  to  be  investigated  by  the  same  rules  of  coDSanguinity  as 
those  who  are  entitled  to  letters  of  administration;  of  whom  we  have 
♦516]     sufficiently  spoken.(0  *Andthereforebytliis  statute  the  niother,(i62) 
as  well  as  the  father,  succeeded  to  all  the  personal  efEects  of  their 
children,  who  died  intestate,  and  without  wife  or  issue;  in  exclusion  of  the 
other  sons  and  daughters,  the  brothers  and  sisters  of  the  deceased.     And  so 
the  law  still  remains  with  respect  to  the  father;  but  by  statute  i  Jac.  II.  c. 
27,  if  the  father  be  dead,  and  any  of  the  children  die  intestate,  without  wife 
or  issue,  in  the  lifetime  of  the  moUier,  she  and  each  of  the  remaining  chil- 
dren, or  their  representatives  shall  divide  his  effects  in  equal  portions.  (163) 
(0  PeweSM. 


Houston  rfaf.  v  Davidson  «/  al.,  45  Ga.  574,  577  (187*).  D^recsof  consangninity  must 
be  determined  by  the  canon  of  the  Roman  Law.  Kelsey  f.  Hardy,  20  N.  H.  479,  481, 
48a  (1846),    Smith  ei  al.  v.  Gaines  el  al.,  35  N.  J.  Eq.  65,  67  (i88ai. 

{i6a]  Doedfm  Wood  v.  De  Forrest  el  ux.,  23  New  Br.  aoo,  113  (1883). 

(i6i|  The  next  of  kin,  who  aic  to  have  the  benefit  of  the  statute  of  distributiaas, 
must  be  ascertained  according  to  the  computAtion  of  the  civil  law,  indnding  Ibe  relation* 
both  on  the  paternal  and  materaal  aides. 

And  when  relations  are  thus  found  who  are  distant  from  the  intestate  by  an  equal 
number  of  degrees,  they  will  share  the  personal  property  equally,  although  they  are  rela- 
tions to  the  intestate  of  very  diSerent  oeaominations,  and  perhaps  not  relations  to  each 
other.  There  is  only  one  exception  to  this  rule, — viz. :  where  thf  nearest  relations  are  a 
grandfather  or  grandmother,  and  brothers  or  sisters:  although  all  these  are  related  in  the 
second  degree,  yet  the  former  shall  not  participate  with  Qie  latter;  for  which  singular 
exception  it  does  not  appear  that  any  good  reason  can  be  given.  Gillespie  v.  Toy,  5 
Ired.  Eq.  (N.  C.)  280,  2S1  (1848).  3  Atk.  76a.  No  difference  is  made  between  tlie 
whole  and  half  blood  in  the  distribution  of  intestate  personal  property. 

A  curious  question  was  agitated  some  time  ago  respecting  the  right  to  the  adminis- 
tration. General  Stanwix  and  an  only  daughter  were  lost  together  at  sen;  and  it  was 
contended  that  it  was  a  rule  of  the  civil  law  that,  where  a  parent  and  child  peiu^ 
together,  and  the  priority  of  their  death  is  nnknown,  it  shall  be  presumed  that  the  child 
survives  the  parent.  And  by  this  rule  the  right  to  the  personal  estate  of  the  general 
would  have  vested  in  the  daughter,  and  by  her  death  in  her  next  of  kin,  who  on  ^e  part 
of  the  mother  was  a  difierent  person  from  the  next  of  kin  to  her  father. 

But  this  being  onlj'  an  application  for  the  administration,  and  not  for  the  interest 
under  the  statute  of  distributions,  the  court  declined  giving  a  judgment  upon  that  ques- 
tion. I  Bla.  R.  640.  And  it  does  not  appear  that  that  point  was  ever  determined  in  the 
spiritoal  courts.  But  I  should  be  inclined  to  think  that  our  courts  would  require  more 
than  presumptive  evidence  to  support  a  claim  of  this  nature.  And  in  6  East,  Sa.  it  is 
said  that  lord  Mansfield  required  the  jury  to  Gnd  whether  the  general  or  bis  daughter 
survived;  but  it  is  not  stated  upon  what  occasion.  Some  curious  cases  may  be  seen  in 
Causes  CiUbres,  3  tom.  412,  el  seg.,  in  one  of  which,  where  a  father  and  son  were  slain 
together  in  a  battle,  and  on  the  same  day  the  daughter  became  a  professed  nnn,  it  was 
determined  that  her  civil  death  was  prior  to  the  death  of  her  father  and  brother,  and 
that  the  brother,  having  arrived  at  the  Bge  of  puberty,  should  be  presumed  to  have  sur- 
vived his  father. — Christian. 

In  a  recent  cave,  where  a  husband  and  wife  were  drowned  at  sea,  having  been  washed 
off  the  side  of  the  ship  by  the  same  wave,  and  there  was  no  direct  evidence  of  the  sur- 
vivorship of  either,  it  was  held  that  there  was  no  prrsumpUon  in  favor  either  of  the  sur- 
vivorship of  the  husband  or  the  wife,  the  medical  evidence  only  amounting  to  a  probability 
either  way.  Underwood  v.  Wing,  4  De  G.  Mar.  N.  &  G.  633.  By  the  civil  law,  where 
two  persons  died  together,  and  there  was  no  evidence  which  of  them  died  first,  the  pre- 
sumption was  in  favor  of  the  younger  having  been  the  survivor  if  he  were  above  puberty, 
the  elder  being  held  to  have  been  the  survivor  if  the  vounger  were  below  puberty.  Ff. 
xxxir.  5,  5,  {fsi,  23.  This  rule  is  very  precise,  but  auite  inconsistent  with  what  would 
probably  lake  plaoe;  and  accordingly,  in  framing  the  French  Code,  another  rule  was 
adopted, — VIE.,  that,  failing  all  proof,  the  person  above  fifteen  and  under  sixt^  years  of 
shall  be  held  to  survive  those  under  fifteen  or  above  sixty.  The  presumption  can,  of 
course,  only  be  given  effect  to  in  the  absence  of  all  circumstances  tending  to  show  the 
facts.  Thus,  if  two  persons  were  to  perish  by  shipwreck,  and,  the  veaacl  lieing  discovered 
water-logged,  one  body  was  found  drowned  in  the  hold  and  the  other  dead  on  the  mast, 
the  presumption  would  certainly  be  that  he  whose  body  was  found  in  the  bold  perished 
first    In  one  case,  where  a  father  and  son  had  been  executed  for  sheep^ealing,  and  it 
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It  is  obvious  to  observe  how  near  a  resemblance  this  statute  of  distribations 
bears  to  our  ancient  English  law,  derathnabUi parte bimorvm,{\^i^  spoicen  of 
at  the  beginning  of  this  chapter;(«)  and  which  Sir  Edward  Coke{ii')  himself, 
though  he  donbted  the  generality  of  its  restraint  on  the  power  of  devising 
by  will,  held  to  be  universally  binding  (in  point  of  conscience  at  least)  upon 
the  administrator  or  executor,  in  the  case  of  either  a  total  or  partial  intestacy. 
It  also  bears  some  resemblance  to  the  Roman  law  of  succession  ab  intestato;{x) 
which,  and  because  the  act  was  also  penned  by  an  eminent  civilian, (^)  has 
occasioned  a  notion  that  the  parliament  of  England  copied  it  from  the  Roman 
praetor:  though,  indeed,  it  is  little  more  than  a  restoration,  with  some  refine- 
ments and  regulations,  of  our  old  constitutional  law;  which  prevailed  as  an 
established  right  and  custom  from  the  time  of  king  Canute  downwards,  and 
many  centuries  before  Justinian's  laws  were  Icnown  or  heard  of  in  the  west- 
em  parts  of  Europe.(i65)  So,  likewise,  there  is  another  part  of  the  statute 
of  distributions,  where  directions  are  given  that  no  child  of  the  intestate 
(except  his  heir-at-law)  on  whom  he  settled  in  his  lifetime  any  estate  in  lands, 
or  pecuniary  portion,  equal  to  the  distributive  shares  of  the  other 
children,  shall  have  any  part  of  the  surplusage  with  their  *brother9  [*5i7 
and  sisters;  but,  if  the  estates  so  given  them,  by  way  of  advance- 
ment, are  not  quite  equivalent  to  the  other  shares,  the  children  so  advanced 
shall  now  have  so  much  as  will  make  them  equal.  This  just  and  equitable 
provision  hath  been  also  said  to  be  derived  from  the  coUatio  donorum,(i66)  of 
the  imperial  law;(z)  which  it  certainly  resembles  in  some  points,  though  it 
differs  widely  in  others.  But  it  may  not  be  amiss  to  observe,  that,  with 
regard  to  goods  and  chattels,  this  is  part  of  the  ancient  custom  of  Loudon, 
of  the  province  of  York,  and  of  our  sister  kingdom  of  Scotland:  and,  with 
regard  to  lands  descending  in  coparcenary,  that  it  hath  always  been,  and 
still  is,  the  common  law  of  England,  under  the  name  of  ^&:A^/.(ii)(i67) 

Before  I  quit  this  subject,  I  must,  however,  acknowledge  Uiat  the  doctrine 
and  limits  of  representation  laid  down  in  the  statute  of  distributions  seems 

(u)  Page  492.  KDUtlTM  of  a  brolber  or  rister  deooatd.    1.  The 

(w)  2  IniL  89.    See  1  P,  Wnu.  !<.  next  coUstenU  ralatloni  In  equal  dearee.    4.  The 

(I)  Thesenenl  nileorsucheii(««mloD>  vuthls:  huEband  onrlfeof  IhedecenKd.    jy.&lb.l.  Hot. 

1.  The  children  nr  lineal  descend&DM  In  equal  por-  118.  c.  1.  2,  3:  12T.  c  I. 

tions.    2.  On  bilura  of  Ihew.  tbe  psrenM  «r  lineal  (y)  Blr  Waller  Walker.    Lord  RaTm.  GT4. 

aacendaiiM,  and  with  tbem  Ibe  bretbren  oi  Biilen  (i)  ^,  37,  6, 1. 

nf  the  whole  blwid:  or.  ir  the  parenM  were  dead,  all  (a)  See  ck  xU.  pace  IH. 

the  brethren  and  aiilera,  together  with  the  lepre- 

became  important  to  discover  who  was  the  last  survivor,  evidence  was  given  as  to  which 
showed  siifns  of  vitalitv  longest  on  the  scaffold. — Kbrr. 

(164)  [Concerning  ttie  reasonable  share  aspart  of  the  goods.] 

It  may  be  added  to  the  statement  of  the  French  Code  in  the  above  note,  that  If  the 
parties  were  between  the  ages  of  fiReen  and  sixty,  and  of  different  sexes,  the  male  shall 
be  presumed  to  bave  been  the  survivor,  provided  the  agjes  were  within  a  year  of  each 
other:  if  of  the  same  sex,  then  the  j^oungest  of  the  two  19  presumed  to  have  survived. 
Toullin  Droit  Civil  FraD9ais,  tom.  iv.  No.  76.  Bnrg^'s  Com.  on  Colonial  and  Foreign 
Laws.  vol.  iv.  pp.  il-ag.  The  case  of  Pell  f.  Ball,  on  the  same  subject,  occttrred  in  the 
court  of  chancery  in  South  Carolina,  and  was  decided  in  January,  1840.  i  Cheves'ii  Eq. 
Rep.  99.  The  husband  and  wife  both  perished,  with  many  others,  in  the  dreadful 
destruction  of  the  steamer  Pulaski  by  explosion  of  a  boiler,  in  the  night  of  June  14, 
1838,  on  her  passage  from  Charleston  to  New  Vork.  The  wife  (Mis.  Balli  was  seen  alive 
on  the  wreck  for  a  short  time  after  the  explosion;  but  the  husband  was  not  seen  after 
the  explosion.  Chancellor  Johnston  decided,  upon  that  fact,  in  favor  of  the  survivorship 
of  the  wife.  2  Kent,  436,  n.  See  Feame,  Posth.  Works,  p.  37.  Sillich  v.  Booth,  1. 
Younge  &  Collyer,  Rep.  lai.— Sharswood. 

{165)   [Abitilesialo— Plow  —  '—'--■ -^-''    "- 
(1864').     An  administrator  ii 
• ice.  unde 

( 166)  [Equalizing  the  estate  or  goods.] 

(167)  Wait's  Act  and  Det.  3ia 
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to  have  been  principally  borrowed  from  the  dvil  law;  whereby  it  will  some- 
times happen  that  personal  estates  are  divided  per  capita  and  sometimes  per 
stirpes;  whereas  the  common  law  knows  no  other  rule  of  succession  but  that 
per  stirpes  oaly.(6)  They  are  divided  per  capita  to  every  man  an  equal 
share,  when  all  the  claimants  claim  in  their  own  rights,  as  in  equal  degree  of 
Idndred,  and  not  jure  represenlationis,  in  the  right  of  another  person.  As, 
if  the  next  of  Icin  be  the  intestate's  three  brothers,  A. ,  B. ,  and  C. ;  here  his 
effects  are  divided  into  three  equal  portions,  and  distributed  per  capita  one 
to  each:  but  if  one  of  these  brothers.  A.,  had  been  dead,  leaving  three 
children,  and  another,  B.,  leaving  two,  then  the  distribution  must  have  been 
per  stirpes;  viz.,  one-third  to  A.'s  three  children,  another  third  to  B.'s  two 
children,  and  the  remaining  third  to  C,  the  surviving  brother:  yet,  if  C. 
had  also  been  dead  without  issue,  then  A.'s  and  B.'s  five  children,  being  all 
in  equal  degree  to  the  intestate,  would  take  in  their  own  rights  per  eapila; 
viz.,  each  of  them  one  fifth  part.Ci:)(i68) 

The  statute  of  distributions  expressly  excepts  and  reserves  the 
*5i8]  customs  of  the  dty  of  London,  of  the  province  of  York,  *and  of  all 
other  places  having  peculiar  customs  of  distributing  intestates' 
effects.  So  that,  though  in  those  places  the  restraint  of  devising  is  removed 
by  the  statutes  formerly  mentioned,  {d  )  their  ancient  customs  remain  in  full 
force  with  respect  to  the  estates  of  intestates.  I  shall,  therefore,  conclude  this 
chapter,  and  with  it  the  present  book,  with  a  few  remarks  on  those  customs. 
In  the  first  place,  we  may  observe  that,  in  the  city  of  London,  {e)  and 
province  of  York,(/)  as  wdl  as  in  the  kingdom  of  ScotIand,(^)  and  pro- 
bably also  in  Wales,  (concerning  which  there  is  little  to  be  gathered  but  from 
the  statute  7  &  8  W.  III.  c  38,)  the  effects  of  the  intestate,  after  payment 
of  his  debts,  are  in  general  divided  according  to  the  ancient  universal  doctrine 
of  the^rj  rationabilts.(^i6<))  If  the  dece^ed  leaves  a  widow  and  children, 
his  substance  (deducting  for  the  widow  her  apparel  and  the  furniture  of  her 
beddiamber,  which  in  London  is  called  the  Tvidow's  chamber)  is  divided  into 
three  ^rts;  one  of  which  belongs  to  the  widow,  another  to  the  children,  and 
the  third  to  the  administrator:  if  only  a  widow,  or  only  children,  they  shall 
respectively,  in  either  case,  take  one  moie^,  and  the  administrator  the 
other;CA)  if  neither  widow  nor  child,  the  administrator  shall  have  the 
whole.(t)  And  this  portion,  or  dead  man's  part,  the  administrator  was 
wont  to  apply  to  his  own  use,(A)  till  the  statute  i  Jac.  II,  c.  17,  declared 

(M  See  oh.  ilr.  pi«e  a7.  (n)  nAA.  TtH. 

(c)  Prec.  eta.  U.  A)  I  P.  Wmi.  Ml.    Salk.  Z4& 

jrf)  PsgeWB.  H)2Sb0W.I75. 

(()  lArd  Rann.  132B.  (t)  2  Fieem.  BG.    1  Vem.  ISS. 

{/)  2  Burn.  £ocl.  I^w.  74e. 

(i6S)  [/^ro^'Ai—Bj  heads;  as  individuals;  share  and  share  alike]  [Per  stirpes— ^y 
■tocks;  OS  representing  the  stocks  ((.  e.,  ancestors  who  are  the  •'  stocks  "  or  sources  o! 
descent].]  Houston  et  al.  v.  Davidson  el  al.,  45  Ga.  374,  577  (1871).  Gaines  ti.  Est,  of 
Strong,  40  Vt.  354,  358  (1867). 

Kfpreaentations  of  lineal  descendants  are  admitted  to  the  remotest  degree,  (Carter  v. 
Crawlej,  T.  Raym.  500;)  but  the  7th  sectirai  of  the  statute  of  distributions  provides  that 
"  no  representations  shall  be  admitted  amongst  collaterals  after  brothers'  and  sisters' 
children."  This  proviso  has  been  construed  to  mean  brothers  and  sisters  oftAe  intestate, 
and  not  aa  admittmgrepresentatlon,  when  the  distribution  happens  to  fall  among  brothers 
and  sisters  who  are  only  remotely  related  to  the  intestate.  The  reasonableness  of  this 
construction  of  the  act  was  demonstrated  by  powerful  arguments  in  the  case  of  Carter  v. 
Crawley,  before  cited,  and  was  admitted  in  Pett  v.  Pett,  (Comyns,  87;  S.  C.  i  P.  Wms. 
87,1  in  the  AnouTmous  case  in  Appendix  to  a  Preem,  agS,  and  in  Bowers  v.  Littlewood,  I 
P.  Wms.  594. 

In  a  question  of  distribution,  the  next  of  kin  to  an  intestate,  though  such  next  of  kin 
be  a  collateral  relative  only,  may,  since  the  statute  of  Car.  II.,  be  preferred  to  a  more 
remote  lineal  relation  in  the  ascending  line;  but,  between  relatives  in  equal  degree,  a 
lineal  will  be  preferred  to  a  collateral  claimant  Blackborough  v.  Davis,  I  P.  Wms.  jn 
-<;hitty. 

(169)  [A  reasonable  paiLj    Burton  on  Real  Prop.  436. 
980 
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that  the  same  should  be  subject  to  the  statute  of  distributions.  So  that  if  a 
man  dies  worth  1800I.  personal  estate,  leaving  a  widow  and  two  children, 
this  estate  shall  be  divided  into  eighteen  parts;  whereof  the  widow  shall  have 
eight,  six  by  the  custom  aud  two  by  the  statute;  and  each  of  the  children 
five,  three  by  the  custom  and  two  by  the  statute:  if  he  leaves  a  widow  and 
one  child,  she  shall  still  have  eight  parts,  as  before,  and  the  child  shall  have 
ten,  six  by  the  custom  and  four  by  the  statute:  if  he  leaves  a  widow  and  no 
child,  the  widow  shall  have  three-fourths  of  the  whole,  two  by  the 
custom  and  one  by  the  sta*tute;  and  the  remaining  fourth  shall  go  {^519 
by  the  statute  to  the  next  of  kin. (170)  It  is  also  tobeobsen'ed  that 
if  the  wife  be  provided  for  by  a  jointure  before  marriage,  in  bar  of  her  cus- 
tomary part,  it  puts  her  in  a  state  of  non-entity  with  regard  to  the  custom 
only;C/)  but  she  shall  be  entitled  to  her  share  of  the  dead  man's  part  under 
the  statute  of  distributions,  unless  barred  by  special  agreement.  («)  And 
if  any  of  the  children  are  advanced  by  the  father,  in  his  lifetime,  with  any 
sum  of  money,  (not  amounting  to  their  full  proportionable  part,)  they  shall 
bring  that  portion  into  hotchpot  with  the-rest  of  the  brothers  and  sisters,  but 
not  with  the  widow,(i7i)  betbre  they  are  entitled  to  any  benefit  under  the 
custom:(n)  but,  if  they  are  fiiUy  advanced,  the  custom  entitles  them  to  no 
further  dividend,  (tf) 

Thus  far  in  the  main  the  customs  of  London  and  of  York  agree;  but, 
besides  certain  other  less  material  variations,  there  are  two  principal  points 
in  which  they  considerably  differ.  One  is,  that  in  I/mdon  the  share  of  the 
children  (or  orphanage-part)  is  not  fully  vested  in  them  till  the  age  of  twenty- 
one,  before  which  they  cannot  dispose  of  it  by  testament:(/)  and  if  they  die 
under  that  age,  whether  sole  or  married,  their  share  shall  survive  to  the 
other  children;  but  after  the  age  of  twenty-one  it  is  free  from  any  orphanage- 
custom,  and,  in  case  of  intestacy,  shaH  fall  under  the  statute  of  distribu- 
tions. (^)  The  other,  that,  in  the  province  of  York,  the  heir  at  common 
law,  who  inherits  any  land  either  in  fee  or  in  tail,  is  excluded  from  any  filial 
portion  <a  reasonable  part.(r)  But,  notwithstanding  these  provincial  varia- 
tions, the  customs  appear  to  be  substantially  one  and  the  same.  And,  as  a 
^milar  policy  formerly  jn'evailed  in  every  part  of  the  island,  we  may  fairly 
conclude  the  whole  to  be  of  British  original;  or,  if  derived  from  the  Roman 
law  of  successions,  to  have  been  drawn  from  that  fountain  much  earlier 


b  Abr.  IE6.    2  p.  Warn. 


(170)  I  Bright  Hnsb.  and  Wife,  197. 

(171)  Advances  which  an  intestate  has  made  to  any  rt      ..  .      ..._ 

into  hotchpot  for  the  benefit  of  his  widow,  (Kirkcudbright  v.  Kirkcudbright.  8  Ves.  64,^ 
but  solely  with  a  view  to  equality  as  among  the  children,  (Gibbons  v.  Caunt,  4  Ves.  847;) 
and  in  cases  arising  upon  the  custom  of  I^ndon,  the  effect  of  the  full  advancement  of 
one  (^ild  is  merely  to  remove  that  child  out  of  the  way  and  lo  increase  the  shares  of  the 
others.  Potkes  v.  Western,  9  Ves.  460.  So,  when  a  settlement  bars  or  makes  a  composi- 
tion for  the  wife's  customary  share,  that  share,  if  the  husband  die  intestate,  will  be  dis- 
tributable  as  if  he  had  left  no  wife,  (Knipe  f.  Thornton,  2  Eden,  I3i.  Morria  c.  Burrows, 
3  Atfc.  639.  Read  v.  Snell,  ibid.  644,)  and  will  not  go  to  increase  what  is  called  "the 
dead  man's  part,"  fMedcalfe  v.  Ives,  t  Atk.  63,)  to  a  distributive  share  of  which  the 
widow  would  be  entitled  notwithstanding  she  had  compounded  for  her  customary  part, 
(Whithill  V.  Phelps,  Prec.  in  Cba.  33S. )  unless  the  expressed  or  clearly-implied  intention 
was  that  ahe  should  be  barred  as  well  of  her  share  of  the  dead  man's  part  as  of  her  share 
by  the  custom.  Benson  v.  Bellasis,  I  Vem.  16.  A  jointure  in  bar  of  dottier,  without 
saying  more,  will  be  no  bar  of  a  widow'a  claim  to  a  customary  share  of  personal  estate; 
for  dower  afFects  lands  only,  and  land  is  wholly  out  of  the  custom.  Bahington  f.  Green- 
wood, 1  P.  Wms.  531.— Chitty. 

Book  n.— 33.  981 
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than  the  time  of  Justiniaa,  from  whose  constitutions  in  many  points 
♦520]  *Cparticularly  in  the  advantages  given  to  the  widow)  it  very  consid- 
erably differs;  though  it  is  not  improbable  that  the  resemblances 
which  yet  remain  may  be  owing  to  the  Roman  usages  introduced  in  the  time 
of  Claudim  Caesar,  who  established  a  colony  in  Britain  to  instruct  the  natives 
in  legal  knowledge  ;(j)  inculcated  and  diffused  by  Papinian,  who  presided  at 
York  as  ptafedm  prt^lorio,(^l^2)  under  the  emperor  Severus,  and  Cara- 
calla:(/)  and  continued  hy  his  successors  till  the  final  departure  of  the  R<mians 
in  the  beginning  of  the  fifth  century  after  Christ. 

(*)  TadL  Aniul.  L  U,  c  «2.  (()  Beldea,  Id  netun,  np.  1 }  S. 


(173)  [Judge  of  the  court] 
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VETDS  CARTA  FKOFFAMENTI. 

SciAMT  preBentes  et  fiitun,  quod  ego  Willielmus,  filius  Willielmi 
Se^nho,  oedi,  conceasi,  et  hac  presentl  carta  mea  confiimavi,  Johanni 
qnoadam  filio  Jobannia  de  Saleford,  pro  quadam  snmtna  pecimie  qnam 
michi  dedit  gre  manibus,  unam  acram  terre  mee  arabilis,  jacentem  in  camoo 
de  Saleford,  juxta  terrain  quondam  Richardi  de  la  Mere:  Habendam  '^  '  -j. 
nendatn  totam  predictam  acram  terre,  cum  omnibus  ejus  pertiaentiis,  ^re- 
fato  Johaani,  et  heredibus  suis,  et  suis  assignatia,  de  capitalibus  dotmuU 
feodi:  Reddendo  et  ftciendo  annuatim  eisdem  dominia  capitalibus  aervitia  A 
inde  debits  et  consueta:  El  ego  predictns  Willielmus,  et  heredea  mei,  et^^mQtj, 
mei  aasignati,  totam  ^edictam  acram  terre,  cnm  omnibus  suis  perdneutiis, 
predicto  Johanni  de  Saleford,  et  heredibus  suis,  et  suis  aasig^natis,  contra 
omnes  gentes  warrautizabimna  in  perpetuum,  /n  cujus  rei  testimonium  Oouclniloti. 
hnic  present!  carte  sigillnm  memn  apposui:  Hits  testibns,  Nigello  de  Sale- 
ford, Johannede  Seybrolce,  Radulpho  cleiico  de  Saleford,  Johanne  molen- 
dario  de  eadem  villa,  et  alia.  Data  apud  Saleford  die  Veneris  proximo  ante 
feattun  sancte  Margarete  Virginia,  anno  regni  regis  Bdwakoi  filu  regis  BD- 
WARDi  aexto. 

(L.  S.) 
Meuorattduh,  quod  die  et  anno  infrascriptls  plena  et  pacifica 
seisiua  acre  inlraspEcificate,  eum  pertincntiis,  data  et  deliberata 
fiiit  per  iulranominatum  Willielmum  de  Segenho  infranominato 
Johanni  de  Saleford,  in  propriis  personia  suis,  secnndnm  teno- 
rem  et  efiectum  carte  InmsciipU,  in  presentia  Nigelll  de  Sale- 
ford, Johannis  de  Sej'broke,  et  aliomm. 

[AN  OLD  DEED  OF  FEOFFMENT. 
Know  all  men  present  and  to  come.  That  I,  William,  son  of  William  de 
S^^enho,  have  given  and  granted,  and  by  thia  my  present  deed  have  con- 
finned,  to  John,  son  of  John  of  Saleford,  for  a  certain  snm  of  money  which 
he  has  paid  into  my  bands,  one  acre  of  my  arable  land,  lying  in  the  plain  of 
Saleford,  adjoining  to  the  land  of  Richard  de  la  Meie;  To  Havb  add  TO  a 
Hold  all  the  afoieaaid  acre  of  land,  with  all  its  appurtenances,  to  the  afore-  ?■ 
said  John,  and  bia  heirs  and  assigns,  of  the  chief  lords  of  the  fee:  Render- 
ingand  performing  yearly  to  the  same  chief  lords  the  services  therefore  due^ 
andaccostomed:  And  I,  the  aforesaid  William,  and  my  heirv  and  assigns, 
warrant  all  the  aforesaid  acre  of  land  with  all  its  ^ipuitenances,  to  the    '"*''''' 
aforesaid  John  of  Saleford  and  to  his  heirs  and  assigiis,  against  all  the  world 
forever.    In  witness  whereof  I  have  put  my  seal  to  this  present  deed.    Wit-  g^ 


reign  of  KUig  Edwaiil,  the  son  i^  King  Bdwi 
(L.S.) 
Mbuoranduh,  That  on  the  day  and  year  within  written  full 
and  quiet  seisia  of  the  within  specified  acre,  with  its  appurte- 
nances, was  given  and  delivered  by  the  within  named  William 
de  Segenho  to  the  within  named  John  of  Saleford,  in  their  own 
proper  persons,  according  to  the  tenor  and  effect  of  the  within 
written  deed,  in  the  presence  of  Ntgell  de  Saleford,  John  of  Sey- 
brokc,  and  others.] 
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MODERN  CONVEYANCE  BY  LEASE  AND  RELEASE. 
Sbct.  I.  Lease  ok  Bargain  and  Sale,  poe  a  Year. 
This  Indemtuse,  made  the  thtid  day  of  September,  in  the  twenty-fim 
year  of  the  teigii  of  our  aovereign  lord  Geosce  the  Second,  b^r  the  pace  ot 
God.  king  of  Great  Britain,  Fiance,  and  Ireland,  defender  of  the  faith,  and 
so  forth,  and  in  the  year  of  our  Lord  one  thoasand  seven  htindred  and 
foitj-Beven,  between  Abraham  Barker,  of  Dale  Hall,  in  the  coun^  of  Nor- 
folk, esquire,  and  Cecilia  his  wife,  of  the  one  part,  and  David  Edwards,  ot 
Lincoln's  Inn,  in  the  county  of  Middlesex,  esquire,  and  Francis  Golding, 
of  the  city  of  Norwich,  clerk,  ot  the  other  part,  witnesseth,  that  the  said 
Abraham  Barker  and  Cecilia  his  wife,  in  consideration  of  five  shillings  of 
lawful  monev  of  Great  Britain,  to  them  in  hand  paid  by  the  aaid  David 
Edwards  and  Francis  Golding,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  (the  receipt  whereof  is  hereby  acknowledged.)  and  for 
Other  good  causes  and  considerations,  them  the  said  Abraham  Barker  and 
Cecilia  his  wife,  hereunto  specially  moving,  have  bargained  and  sold,  and  by 
these  presents  do,  and  each  of  them  dotn,  bargain  and  sell,  unto  the  said 
David  Edwards  and  Francis  Golding,  their  executors,  administrators,  and 
assigns,  All  that  the  capital  messuage,  called  Dale  Hall,  in  the  parish  of 
Dale,  in  the  said  county  of  Norfolk,  wherein  the  said  Abrahmn  Bukcr  and 
Cecilia  his  wife  now  dwell,  and  all  those  their  lands  in  the  said  parish  of 
Dale,  called  or  known  by  the  name  of  Wilson's  Farm,  conlaining  by  esti- 
mation five  hundred  and  forty  acres,  be  the  same  more  or  less,  together 
with  all  and  singular  houses,  dove-houses,  bams,  buildinjfS,  stables,  yards, 
gardens,  orchards,  lands,  tenements,  meadows,  pastures,  filings,  commons, 
woods,  underwoods,  ways,  waters,  watercourses,  fishings,  privi^ges,  profits, 
easements,  commodities,  advantages,  emoluments,  hereditaments,  and  ap- 
purtenances whatsoever  to  the  said  capital  messuage  and  farm  belonging  or 
appertaining,  or  with  the  same  naed  or  enjoyed,  or  accepted,  reputed,  taken, 
or  known  as  part,  parcel,  or  member  thereof,  or  as  belonging  to  the  same 
or  any  part  thereof;  and  the  reversion  and  reversions,  remainder  and 
remaindeis,  yearly  and  other  rents,  issues,  and  profits  thereof,  and  of  every 
part  and  parcel  thereof :  To  have  and  to  AoJ^  the  said  capital  messuage,  lands, 
tenements,  hereditaments,  and  all  and  singular  other  the  premises  heiein- 
befbre  mentioned,  or  Intended  to  be  bargained  and  sold,  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  rights,  members,  and  ap- 
purtenances, unto  the  said  David  Edwards  and  Francis  Golding,  their  ex- 
ecutoiB,  administrators,  and  assigns,  from  the  day  next  before  the  day  of 
the  date,of  these  presents,  for  and  during,  and  nnto  the  fiill  end  and  term 
of  one  Whole  year  Irom  thence  next  ensuiqg,  and  fully  to  be  complete  uid 
ended  :  Yieldtng  end  paying  therefor  unto  the  said  Abraham  Barker  and 
Cecilia  his  wife,  and  their  heirs  and  assigns,  the  yearly  rent  of  one  pepper- 
coTTi  at  the  en>iration  of  the  said  term,  if  the  same  shall  be  lawfully  dfr> 
manded  :  To  th^  inlfttl  and  purpose  that,  by  virtue  of  these  presents  and  of 
the  statute  for  transferring  uses  into  possession,  the  said  David  Edward* 
and  Frauds  Golding  mav  be  in  the  actual  possession  of  the  premises,  and 
be  thereby  enabled  to  take  and  accept  a  grant  and  release  of  the  freehold, 
reversion,  and  inheritance  of  the  same  ]»:emises,  and  of  every  part  and 
parcel  thereof,  Jo  them,  their  heirs  and  assigns  ;  to  the  uses  and  upon  the 
trusts  thereof,  to  be  declared  by  another  indenture  intended  to  bear  date 
the  next  day  after  the  da^  of  the  date  hereof.  /«  witness  whereof,  the  pai" 
ties  to  these  presents  their  hands  and  seals  have  aubacribed,  and'Set  the  day 
ftnd  year  first  above  written. 

Sealed  and  delivered,  being  first  duly  I      Abkabaic  Barebk.  ius. ) 

stamped  in  the  presence  of  1       CECIUA  Barker.       (I^S.) 

Gborge  Carter.  f      David  Edwards,      (i-s-) 

WiLUAM  Browkr,  J      Francis Gou>iHG.    (us.) 

Sbct.  i.  Deed  of  Release. 
This  Indenture  of  five  parts,  made  the  fourth  day  of  September,  in  the 
tweuty-first  Tear  of  the  reign  of  our  soverdgn  lord  George  the  Second,  by 
the  grace  of  God,  king  of  Great  Britain,  Fiance,  and  Ireland,  defender  of 
the  faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  forty-seven,  between  Abraham  Baricer,  of  Dale  Hall,  in  the 
conntyof  Norfolk,  esquire,  and  Cecilia  his  wife,  of  the  first  part ;  David 
Edwuds,  of  Lincoln'slnn,  in  the  county  of  Middlesex,  esquire,  executor  of 
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the  last  will  and  testament  of  Lewu  Edwards,  of  Cowbridge,  in  the  connt^ 
of  Glomornn,  ^Qtlenun,  his  late  father  deceaaed,  and  Pranda  Golding,  of 
the  citjof  Norwich,  clerk,  of  the  aecond  port;  CharlesBrowne,of  Enatane,  in 
the  county  of  Oxford,  gentleman,  and  Richaid  More,  of  the  city  of  Bristol, 
merchant,  of  the  third  part;  John  Bariter,  esquire,  son  and  heir-apparent 
of  the  said  Abraham  Baj'ker,  of  the  fonrtb  |>art ;  and  Catherine  Edwards, 
spinster,  one  of  the  sisteia  of  the  said  David  Edwards,  of  the  fifth  part. 
R^ii^rriu  a  marriage  is  intended,  by  the  pertmssion  of  God,  to  be  shortly  hadBt 
and  solemnized  between  the  said  John  Barker  and  Catherine  Edwards : 
Now  this  Inilenliire  ivilnesseth  that,  in  consideration  of  the  said  intended  mar- , 
riage,  and  of  the  sum  of  five  thousand  pounds,  of  good  and  lawful  money 
of  Great  Britain,  to  the  said  Abraham  Barker,  (by^  and  with  the  consent  and 
^reement  of  the  said  John  Barker  and  Catherine  Edwards,  testified  by 
their  beinr  parties  to,  and  their  sealing  and  delivery  of,  these  presents,) 
by  the  said  David  Bdwarda  in  hand  paid,  at  or  before  the  ensealing  and 
delivery  hereof,  being  the  marriage  portion  of  the  said  Catherine  Edwards, 
bequeathed  to  her  by  the  last  will  and  testament  of  the  said  Lewia  Edwards, 
her  late  father,  decused ;  the  receipt  and  payment  whereof  the  said  Abra- 
ham BaiHcer  doth  hereby  acknowl^ge,  and  thereof,  and  of  eveir  part  and 
parcel  thereof,  they,  the  said  Abraham  Barker,  John  Barker,  and  Catherine 
Edwards  do,  and  each  of  them  doth,  release,  acquit,  and  discharge  the  said 
David  Edwards,  his  executors  and  administratois,  forever,  by  these  presents: 
and  for  providing  a  competent  jointure  and  provision  of  maintenance  for 
the  said  Catherine  Bdwards,  in  case  she  shall,  after  the  said  intended  mar- 
riage had,  survive  and  overlive  the  said  John  Barker,  her  intended  hus- 
band: and  for  settling  and  assuring  the  capital  messuage,  lands,  tenements, 
and  hereditaments  hereinafter  mentioned,  unto  such  uses,  and  upon  snch 
triists,  as  are  hereinafter  expressed  and  declared:  and  for  and  In  considera- 
tion of  the  sum  of  five  shillings  of  lawful  money  of  Great  Britain  to  the 
said  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid  by  the  said  David 
Edwards  and  Francis  Golding,  and  of  ten  shillings  of  like  lawful  money  to 
them  also  in  hand  paid  by  the  said  Charles  Browne  and  Richard  More,  at 
r  before  the  ensealing  and  deliveiy  hereof,  (the  aeveral  recei^  whereof 
'     acknowledged,)  they,  the  said  Abraham  Barker  and 


e  hereby  respectively 
:cilia  his  wife.  Have, 


Cecilia  his  wife.  Have,  and  each  of  them  hath,  granted,  batvained,  sold, 
released,  and  confirmed,  and  by  these  presents  do,  and  each  of  them  doth, 

Kgt,  bargain,  sell,  release,  and  confirm,  unto  the  said  David  Edwards  and 
ncis  C^IdinK,  their  heirs  and  assigns,  All  that  the  capital  messuage  Puoela 
called  Dale  Hall,  in  the  pariah  of  Itale,  in  the  said  countv  of  Norfolk, 
wherein  the  said  Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and  all 
those  their  lands  in  the  said  parish  of  Dale,  called  or  known  by  the  name 
of  Wilson's  Farm,  containing  oy  estimation  five  hundred  and  forty  acres, 
be  the  same  more  or  less,  together  with  all  and  singular  houses,  dove-houses, 
bams,  buildings,  stables,  yards,  gardens,  orchards,  lauds,  tenements, 
meadows,  paatures,  feedings,  commons,  woods,  nnderwooda,  ways,  waten, 
watercourses,  fishing,  privileges,  profits,  easements,  commodities,  advan- 
ta^es,  emoluments,  hereditaments ,  and  appurtenances  whatsoever,  to  the 
said  capital  messuage  and  farm  belonging  or  appertaining,  or  with  the  same 
used,  or  enjoyed  or  accepted,  reputMl,  taken,  or  known,  as  part,  parcel,  or 
member  thereof,  or  as  belonging  to  the  same  or  any  part  thereof,  (all 
which  said  premises  are  now  in  the  actual  possession  of  the  said  David 
Edwards  and  Francis  Golding,  by  virtue  of  a  bargain  and  sale  to  them  Mention  of  ba^ 
thereof  made  by  the  said  Abraham  Barker  and  Cecilia  his  wife,  for  one'ia^*™'"^*- 
whole  year,  in  consideration  of  five  shillings  to  them  paid  by  the  said 
David  Edwards  and  Francis  Golding,  in  and  by  one  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  hereof,  and  by  force  of  statute  for 
transferring  uses  into  possession;)  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  yearly  and  other  rents,  issues  and  profits  thereof, 
and  every  part  and  parcel  thereof,  and  also  all  the  estate,  right,  title  and  inte- 
rest, trust,  property,  claim,  and  demand  whatsoever,  both  at  law  and  in 
eqnity.of  them,  the  said  Abraham  Barker  and  Cecilia  his  wife,  in,  to,  or 
out  of  the  said   capital   messuage,   lands,   tenements,   hereditaments,   and 

5 remises:  To  have  and  to  hold  the  said  capital  messuage,  lands,  tenements,  Babendmi. 
ereditaments,  and  all  and  singular  other  the  premises  hereinbefore  men- 
tioned to  be  hereby  granted  and  released,  with  their  and  every  of  their  ap- 
purtenances, unto  the  said  David  Edwards  and  Francis  Golding,  their  heira 
and  assigns,  to  such  uses,  upon  such  trusts,  and  to  and  for  such  intents  and 
purposes  as  are  hereinafter  mentioned,   expressed,   and  declared  of  and>j.g  ,j,e  lue  at 

concerning  the  same:   that  is  to  say,  to  the   use  and  behoof  of  the  saidtli "" 

Abraham  Barker  and  Cecilia  his  wife,  according  to  their  several  and  respect-  °i 
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No.  n.       ive  estates  and  interests  therein  at  the  time  of,  or  immediately  before,  the 

-  execution  of  these  presents,  until  the  solemnization  of  the  aaid  intended 

nurriaze:  and  fkim  and  after  the  solemnization  thereof,  to  the  use  and  be- 

boof  of  the  said  John  Barker,  for  and  during  the  term  of  hia  natural  life. 

without  impeachment  of  or  for  any  manner  of  naate;  and  from  and  after 

the  determination  of  that  estate,  then  to  the  use  of  the  said  David  Ednards 

and   Francis   Golding  and  their  heirs,   during  the   life  of  the  said  John 

inbOTof  thjs  hufr  Barker,  upon  trust  to  support  and  preserve  the  contingent  uses  and  estates 

^^J^jJJ^:   '     hereinafter  limited  ft^m  oeing'  defeated  and  destroyed,  and  for  that  pur- 

Renuinder  to    pose  to  make  entries  or  bring  actions,  as  the  case  shall  require;  but.  never- 

Inisieeii  to  pre-  theless,  to  permit  and  suffer  the  said  John  Barker,  and  his  assigns,  during 

SSSt^ramSn^     his  life,  to  receive  and  take  the  rents  and  profits  thereof,  and  of  every  part 

3en>:  thereof,  to  and  for  his  and  their  own  use  and  benefit:  and  from  and  after 

BeraJnOerto    the  decease  of  the  said  John  Barker,  then  to  the  use  and  behoof  of  the  said 

for  het  Wnt    '-^^^""^   Edwards,   his  intended  wife,   for  and  during  the  term  of  her 

nre.  In  iMLFor    natural  life  for  her  jointure,  and  in  lieu,  bar,  and  satisfaction  of  her  dower 

dower;  and  thirds  at  common  law,  which  she  can  or  may  have  or  claim,  of,  in,  to, 

or  out  of  all  and  eveir,  or  any,  of  the  lands,  tenements,  and  hereditaments 

whereof  or  wherein  the  said  John  Barker  now  is,  or  at  any  time  or  times 

hereafter  during  the  coverture  between  them  shall  be  seised  of  any  estate  of 

ftenutlnder  la    '''ceroid  or  inheritance  :  and  from  and  after  the  decease  of  the  said  Catherine 

DthertrugCeea    Edwards,  or  other  sooner  determituition  of  the  said  estate,  then  to  the  use 

fori  tann,^  and  behoof  of  the  said  Charles  Browne  and  Richard  More,  their  executors. 

^^^^^^'  administrators,  and  assigns,  for  and  during  and  unto  the  ^11  end  and  term 

of  five  hundred  years  from  thence  next  ensuing,  and  fully  to  be  complete 

and  ended,  without  impeachment  of  waste:  upon  such  trusts,  nevertheless, 

and  to  and  for  such  inteuts  and  purposes,  and  under  and  subject  to  such 

provisoes  and  agreements  as  are  nereinafter  mentioned,  expressed,  and  de- 

clared  of  and  concerning  the  same  ;  and  from  and  after  the  end,  expiration, 

g^°^™^to    g^  other  sooner  determination  of  the  said  term  of  five  hundred  years,  and 

'     subject  thereunto,  to  the  use  and  behoof  of  the  first  son  of  the  said  John 

In  Bancer  on  the  body  of  the  said  Catherine  Edwards  his  intended  wife  to  bs 

begotten,  and  of  the  heirs  of  the  body  of  such  first  son  lawfully  isauinjj : 

and  for  default  of  such  issue,  then  to  the  use  and  behoof  of  the  second , 
third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  of  all  and  eveis' 
other  the  son  and  sons  of  the  said  John  Barker  on  the  body  of  the  saii'l 
Catherine  Edwards  his  intended  wife  to  be  begotten  severally,  successiveljp, 
and  in  remainder,  one  after  another,  as  they  and  every  of  them  shall  be  iii 
aenioritj  of  age  and  priority  of  birth,  and  of  the  several  and  respectiw* 
heirs  of  the  body  and  bodies  of  all  and  ever^  such  son  and  sons  lawfully 
iianing;  the  elder  of  such  sons  and  the  heira  of  his  body  issuing  being 
always  to  be  preferred,  and  to  take  before  the  younger  of  such  sons  and  the 
RwnBlniflr  to   ''*''^  °^  ''•^  °^  their  body  or  bodies  issuing ;  and  for  default  of  such  issue, 
thedaughten,  then  to  the  use  and  behoof  of  all  and  every  the  daughter  and  daughters  of 
the  said  John  Barker  on  the  body  of  the  said  Catherine  Edwards  hia  in- 
tended wife  to  be  begotten,  to  be  equally  divided  between  them,  (if  more 
a* tenuitii  In     than  one,)  share  and  share  ahke,  as  tenants  in  common,  and  not  as  ioint- 
ooiiui»D,lntall:  tenants,  and  of  the  several  and  respective  heirs  of  the  l>ody  and  bodies  of 
Remainder  to    ^''  """^  every  such  daughter  and  daughters  lawfully  issuing  :  and  for  de^ult 
the  hiutBnd  In  of  such  issue,  then  to  Qie  use  and  behoof  of  the  heirs  of  the  body  of  him, 
■all :  the  said  John  Barker,  lawfully  issuing :  and  for  default  of  such  heirs,  then 

^^^^"Pg   to  the  use  and  behoof  of  the  said  Cecilia,  the  wife  of  the  said  Abraham 
mother  In  f«.   Barker,  and  of  her  heirs  and  assigns  forever.    And  as  to,  for,  and  concerning 
the  term  of  five  hundred  years  hereinbefore  limited  to  the  said  Charles 
qi|,g(,^^j^y,g  Browne  and  Richard  More,  their  executors,  administrators,  and  assigns,  as 
term  deolaied  \  aforesaid,  it  is  hereby  declared  and  agreed  bv  and  between  all  the  said  par- 
ties to  these  presents,  that  the  same  is  so  limited  to  them  u^n  the  trusts, 
and  to  and  for  the  intents  and  purposes,  and  under  and  subject  to  the  pro- 
visoes and  agreement!  hereinafter  mentioned,  expressed,  and  declared  of 
to  raise  ""^  concerning  the  same :  that  is  to  say,  in  case  mere  shall  be  an  eldest  oi 

pOTtions  tot  only  son  and  one  or  more  other  child  or  children  of  the  said  John  Barker, 
roungerchll*  on  the  body  of  the  said  Catherine  his  intended  wife  to  be  begotten,  then 
"■'*  upon  trust  that  they,  the  said  Charles  Browne  and  Richard  More,  thetr  ex- 

ecutors, administrators,  and  assigns,  by  sale  or  mortgage  of  the  said  term  of 
five  hundred  years,  or  by  such  other  ways  and  means  as  they  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survivor,  shall 
think  fit,  shall  and  do  raise  and  levv,  or  borrow  and  take  up  at  interest,  the 
satn  of  four  thousand  pounds  of  lawful  money  of  Great  Britain,  for  the 
portion  or  portions  of  such  other  child  or  children  (besides  the  eldest  or 
only  son)  as  aforesaid,  to  be  equally  divided  betweer  them,  (if  more  than 
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one,)  share  and  share  alike;    tbe  portion  or  portions  of  snch  of  them  u      No  II. 
shall  be  b  son  or  sons  to  be  paid  at  nia  or  their  respective  age  or  sees  of        ■-  .  ■' 
twenty-one  years ;  and  the  portion  or  portions  of  such  of  them  as  shall  be  fV*^  '^ '"'' 
a  daughter  or  daughters  to  oe  paid  at  ner  or  their  respective  age  or  ages  of  ^^  ™>". 
twenty-one  years,  or  day  or  days  of  marriage,   whioQ   shall  first  happen. 
Vnd  upon  this  fhrther  trust  that  in  the  meantime,  and  until  the  same  por-  *i^  ™*^R^' 
tionsahall  become  payable  as  aforesaid,  the  said  Charles  Browne  and  Rich- ^^^^^? 
aid  More,  their  executors,  administrators,  and  aaoign^  shall  and  do,  by  and 
out  oC  the  rents,  issues,  and  profits  of  the  premises  aforesaid,  raise  and  levy 
such  competent  yearly  sum  and  sums  of  money  for  the  maintenance  and 
education  of  snch  child  or  children  as  shall  not  exceed  in  the  whole  the 
interest  of  their  respective  portions,  after  the  rate  of  four  pounds  in  the 
hundred  yearly.     Provided  always,  that  in  case  any  of  the  same  children  and  benedt  of 
shall  hap^n  to  die  before  his,  her,  or  their  portions  shall  become  payable  "uvlvonhlp. 
as  aforesaid,  then  the  portion  or  portions  of  such  of  them  so  dying  ahall  go 
and  be  paid  unto,  and  De  equally  divided  among,  the  survivor  or  survivors 
of  them,  when  and  at  such  time  as  the  original   portion   or  portions  of  such 
surviving  child  or  children  shall  become  payable  as  aforesaid.  Provided  olao,  it noneb child, 
that  ia  case  there  abM  be  no  such  child  or  children  of  the  said  John  Barker  or  It  all  die, 
OD  the  body  of  the  said  Catherine   his   intended   wife   begotten,  besides  an 
eldest  or  only  son;  or  in  case  all  and  every  snch  child  or  children  ^all 
happen  to  die  before  all  or  any  of  their  said  portions  shall   become  due  and 
payable  as  aforesaid ;  or  in  case  the  said  portions,  and  also  such  maintenance  or  If  the  pra> 
as  aforesaid,  shall,  by  the  said  Charles  Browne  and  Richard  More,  their  ex-*'""'*^*'*^ 
ectttorsi  administTatois,  or  aamgns,  be  raised  and  levied  by  any  of  the  vntye 
and  means  in  that  behalf  aforementioned;    or  in  case  ue  same  by  such  or  paid, 
person  or  persons  as  shall  for  the  time-being  be   next  in  reversion  or 
remainder  of  the  nme  premises  expectant  upon  the  said  term  of  five  hun- 
dred  years,  ahall  be  paid,  or  well  and  duly  secured  to  be  paid,  according  ^^I^^^J^^a 
the  true  intent  and  meaning  of  these  presents  ;    then,  and  in  any  of  the  in  i^minder ; 
said  cases,  and  at  all  times  thenceforth,  the  said  term  of  five  hundrM  years,  the  reddue  ol 
or  so  much  thereof  as  shall  remain  unsold  or  undisposed  offer  the  pur-^j^^^""'*' 
poses  aforesaid,  shall  cease,  determine,  and  be  utterly  void  to  all  intents 
and  purposes,  any  thing  herein  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding.  Provided  also,  and  it  is  hereby  fhrther  declared  and  agreed  condition,  tbN 
by  and  between  all  the  said  parties  to  these  presents,  that  In  case  the  eaidj^^^^^^^**' 
Abraham  Barker  or  Cecilia  his  wife,  at  any  time  during  their  lives,  or  the  mnicd  shAl 
life  of  the  survivor  of  them,  with   the  approbation  of  the  said  David  Ed-wvotdooM 
wards  and  Francis  Goldii^,  or  the  survivor  of  them,  or  the  executors  *™i|!/^'^^nal 
administrators  of  such  survivor,  shall  settle,  convey,  and  assure  other  lands  value  in  reeoB 
and  tenements  of  an  estate  of  inheritance  in  foe^m^e,   in  poosesdon,  inpeiue, 
some  convenient  place  or  places  within  the  realm  of  England,  of  equal  or 
better  value   than   the  said  capital  messuage,  lands,    tenements,  heredita- 
ments, and  premises  hereby  granted  and  released,  and  in  lieu  and  recom- 
pense thereof,  unto  and  for  such  and  the  like  uses,  intents,  and  purposes, 
and  upon  such  and  the  like   trusts,  as  the    said   capital    messuage,  lands, 
tenements,   hereditaments,  and  premises  are  hereby  settled  and  assured 
unto  and  upon,  then,  and  in  such  case,  and  at  all  times   from  thenceforth, 
all  and  every  the  use  and  uses,  trust  and  trusts,  estate  and  estates,  berein- 
before  limited,  expressed,  and  declared  of  or  concerning  the  same,  shall 
cease,  determine,  and  be  utterly  void  to  oil  intents  and  purposes ;  and  the 
same  capital  messuage,  lands,  tenements,  heredltamentB,  and  premises  shall 
from  hencefortii  remain  and  be  to  and  for  the  only  proper  use  and  behoof 
of  the  said  Abraham  Barker  or  Cecilia  his  wife,  or  the  survivor  of  them,  bo 
settling,  couveyii^,  and  assuring  such  other  lands  and  tenements  as  afore- 
said, and  of  his  or  her  heirs  and  assigns  forever ;  and  to  and  for  no  odier 
nse,  intent,  or  purpose  whatsoever ;  any  thing  herein  contained  to  the  con- 
trary thereof  in  any  wise    notwithstanding.      And  for  the  considerations  Covenant  le 
afivesoid,  and  for  barring  all  estates-tail,  and  all  remainders  or  reversions^'*''''''*' 
thereupon  expectant  or  depending,  if  any  be  now  subsisting  and  unbarred 
or  otherwise  undetermined  of  and  in  the  said  capital  messuage,  lands,  tene- 
ments, hereditaments,  and  premises,  hereby  granted  and  released,  or  men- 
tioned  to  be  hereby  granted  and   released,    or   any  of  them,  or  any  part 
thereof,  the  said  Abraham  Barker,  for  himself  and  the  said  Cecilia  his  wife, 
his  and  her  heirs,   executors,  and  administrators,  and  the  said  John  Barker 
for  himself,  his  heirs,  executors,  and  administrators,  do,  and  each  of  them 
doth,  respectively  covenant,  promise,  and  grant  to  and  with  the  said  David 
Edwards  and  Francis  Golding,  their  heirs,   executors,  and   administrators, 
by  tiiese  presents,  that  they,  the  said  Abraham   Barker  and  Cecilia  his  wife, 
and  John  Barker,  shall  and  will,  at  the  costs  and  charges  of  the  said 
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No.  II.      Abraham  Barker,  before  the  end  of  Michaelmas  term  next  eusning  the  date 
'—■.■—'       hereof,  acknowled^  and  levy  before  fais  majestj's  jnsticea  of  the  court  of 
CommoD  Pleas  at  Westminster,  one  or  more  fine  or  fines,  sur  eognitance  de 
droit,  come  ceo,  etc. ,  with  proclamations  According  to  the  fonn  ofthe  statntea 
in  that  case  made  and  provided,  and  the  usnat  course  of  fines  in  such  cases 
accustomed,  nnto  the  said  David  Edwards  and  his  heirs,  of  the  said  capital 
messaa^,  lands,  tenements,  hereditaments,  and  premises,  by  such  apt  and 
convenient  names.  Quantities,  qualities,  number  at  acres,  and  other  aescrip- 
tions  to  aacertain  tne  same  as  shall  be  thoodit  meet ;  which  said  fine  or 
fines  so  as  aforesaid,  or  in  «aj  other  manner  leried  and  acknowledged,  or 
to  be  leviedand  acknowledged,  shall  be  and  enure,  and  shaU  be  adjudged, 
deemed,  construed,  and  taken,  and  so  are  and  were  meant  and  intended  to 
be  and  enure,  and  are  hereby  declared  by  all  the  said  ^irties  to  these  pre- 
sents to  be  and  enure,  to  the  use  and  behoof  of  the  said  David  Edwards  and 
his  heirs  and  assigns;  to  the  intent  and  purpose  that  the  said  David  Ed- 
wards may,  by  virtue  of  the  said  fine  or  fines  so  covenanted  and  agreed  to 
be  levied  asaforesaid,  be  and  become  perfect  tenant  of  the  freehold  of  the 
(noiderto         ^^  capital  messuage,  lands,  tenements,  hereditaments,  and  all  other  the 
make  a  tenant  premises,  to  the  end  that  one  or  more  good  and  perfect  common  recovery 
tc  tile  prmcipe.  q^  recoveriei  may  be  thereof  had  and  au^red  in  such  manner  as  is  herein- 
f'hJt^^^'^afler  for  that  purpose  mentioned.      And  it  is  hereby  declared  and  agreed,  by 


sar 


lawful  to  and  for  the  said  ftands  Golding,  at  the  costs  and  charges  o 

said  Abraham  Barker,  before  the  end  of  Michaelmas  term  next  ensuing  the 
date  hereof,  to  sue  forth  and  [Tosecute  out  of  his  majesty's  high  court  of 
chancery,  one  or  more  writ  or  writs  of  entry  sur  dtssfiiin  en  kfost,  retnni- 
able  before  his  majesty's  justices  of  the  court  of  Common  Pleas  at  West* 
minster,  thereby  demanding,  by  apt  and  convenient  names,  quantities,  qua- 
lities, number  of  acres,  end  oUier  descriptions,  the  said  capital  messuage, 
lands,  tenements,  hereditaments,  and  premises,  against  Uie  said  David 
Edwards ;  to  which  said  writ  or  writs  of  entry  he  the  said  David  Edwards 
shall  appear  fra/u.  either  in  his  own  proper  person  or  by  faisattomey  thereto 
lawfully  authorized,  and  vouch  over  to  warranty  the  said  Abraham  Barker 
and  Cecilia  his  wife,  and  John  Barker,  who  shall  also  gratis  appear  in  their 
proper  peisons,  or  by  their  attorney  or  attorneys  thereto  lawfully  authorized, 
and  enter  into  the  warranty,  and  vouch  over  to  warranty  the  common 
Yonchee  of  the  same  court,  who  shall  also  appear,  and  after  imparlance 
shall  make  default :  so  as  Judgment  shall  and  may  be  thereupon  had  and 
given  for  the  said  Francis  Golding,  to  recoverthe  said  capitalmesGuage,  lands, 
tenements,  hereditaments,  and  premises,  against  the  said  David  Edward^ 
and  for  him  to  recover  in  value  against  the  said  Abraham  Barker  and  Cecilia 
his  wife,  and  John  Barker,  and  for  them  to  recover  in  value  against  the 
said  common  vouchee^   and  that   execution    shall  and  may  be  thereupon 


awarded  and  had  accordingly,  and  all  and  every  other  act  and  thing  be 
done  and  executed  needful  and  requisite  for  the  suffering  and  perfecting 
nups  of  such  common  recovery  or  recoveries  with  vouchers  as  aforesaia.     And  tt 

is  hereby  further  declared  and  agreed,  by  and  between  all  the  said  parties 
to  these  present:,  that  immediately  fixini  and  after  the  suffering  and  per- 
fecting of  the  said  recovery  or  recoveries,  ao  as  aforesaid,  or  in  any  other 
manner,  or  at  any  other  time  or  times,  suffered  or  to  be  snared,  as  well 
these  presents  and  the  assurance  hereby  made,  and  theaaid  fine  or  fines  so 
covenanted  to  be  levied  as  aforesaid,  as  also  the  said  recovery  or  recoveries, 
and  also  all  ::nd  every  other  fine  or  fines,  recovery  and  recoveries,  con- 
veyances, and  assurances  in  the  law  whatsoever  heretofore  had,  made, 
levied,  suffered,  or  executed,  or  hereafter  to  be  had,  made,  levied,  suffered, 
or  executed,  of  the  said  capital  messuage,  lands,  tenements,  hereditaments, 
and  premises,  or  any  of  them,  or  anv  part  thereof,  by  and  between  the  said 
parties  to  these  presents,  or  any  of  uiem,  or  whereunto  they  or  any  of  them 
are  or  shall  be  parties  or  privies,  shall  be  and  enure,  and  shall  be  ai  _,  , 
deemed,  construed,  and  taken,  and  so  are  and  were  meant  and  intende 
be  and  enure,  and  the  recoveror  or  recoverors  in  the  said  recovery  or  reco- 
veries named  or  to  be  named,  and  bis  or  their  heirs,  shall  stand  and  be 
seised  of  the  said  capita!  messuage,  lands,  tenements,  hereditaments,  and 
le  praced-  premises,  and  of  every  part  and  parcel  thereof,  to  the  uses,  upon  the 
una  In  thli  trusts,  and  to  and  for  Uie  intents  and  purposes,  and  under  and  subject  to 
'■  the   provisoes,   limitations,   and   agreements  hereinbefore   mentioned,   ex- 

pressed, and  declared  of  and  concerning  the  same.     Atid  the  said  Abraham 
Barker,  party  hereunto,  doth  hereby,  for  himself,  his  heiis,  executoia,  and 
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adiniiustnton,  in  manner  and  form  following :  that  is  to  aajr,  Uiat  Qie  lald     Mo.  U. 
capital  mewui^^,  lands,  tenements,  hereditaawnts,  and  prenuaes  aball  and      *— »  "' 
may  at  all  times  bereafter  remain,  contintie,  and  be  to  and  for  the  uaea  and 
pnipoBea,  upon  the  trusts,  and  under  and  snlnect  to  the  provisoca,  limita- 
tions, and  agreements  hereinbefore  mentionea,  exprewed,  and  declared  of 
and  concerning  the  same  ;  and  shall  and  may  be  peaceably  and  qnletly  bad, 
held,  and  enjoyed  accordingly,  without  any  lawful  let  or  intermption  of  or 
by  the  said  Abraham  Barker  or  Cecilia  bis  wife,  peities  herennto,  his  or 
her  hei»  or  aBn^is,or  of  or  by  any  other  person  or  penons  lawfully  claim- 
ing or  to  claim  from,  by,  or  nnder,  or  in  trust  for  him,  her,  them,  or  any 
(^them ;  or  from,  by,  or  under  his  or  her  ancestors,  or  any  of  them  ;  and 
sholl  so  remain,  continue,  and  be  free  and  clear,  and  freely  and  clearly  ac-  *™  w^jS" 
quitted,  exonerated,  and  discharged,   or  otherwise  by  the  said  Abraham  c'o™"'™"  i 
Ba^er  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs,  exc 

"its,  bargains, 
•ales,  leases,  mortgages,  estates,  titles,  troubles,  charges,  an^  encumbrances 
whatsoever,  had,  made,  done,  committed,  occasioned,  cr  snfiered,  or  to  be 
had,  made,  done,  committed,  occasioned,  or  suffered  by  the  said  Abraham 
Barker  or  Cecilia  his  wife,  or  by  his  or  her  ancestors,  or  any  of  them,  or  by 
bia,  her,  their,  or  any  of  their  act,  means,  assent,  consent,  or  procurement; 
j4nd  ■moreover  thatneOiea^i  Abraham  Barker  and  Cecilia  his  wife,  parties  „,jj^  ta 
hereunto,  and  his  or  her  heirs,  and  all  other  persons  having  or  lawfiillyM 
claiming,  or  which  shall  or  may  have  or  lawAiIly  claim,  any  estate,  right, 
title,  trust,  or  interest  at  law  or  in  equity,  of,  in,  to,  or  out  of  the  said  capi- 
tal messuage,  lands,  tenements,  hereditaments,  and  premises,  or  any  of 
them,  or  any  port  thereof,  by  or  under  or  in  trust  for  bim,  her,  them,  or 
any  of  them,  or  by  or  under  his  or  her  ancestois  or  any  of  them,  ahall  and 
will  from  time  to  time,  and  at  all  times  bereafter  upon  every  reasonable 
request,  and  at  the  coots  and  charges  of  the  said  David  Awards  and 
Francis  Golding,  or  either  of  them,  their  or  either  of  their  heii«,  esecutoia. 
or  administrators,  make,  do,  and  execute,  or  cause  to  be  made,  done,  and 
executed,  all  such  further  and  other  lawful  and  reasonable  acts,  deeds,  con- 
veyances, and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfect,  and  absolute  granting,  conveying,  settling,  and  assuring  of 
the  same  capital  messuage,  lands,  tenements,  heieditaments,  and  Memisea, 
to  and  for  the  uses  and  purposes,  upon  the  trusts,  and  under  and  subject 
to  the  provisoes,  limitations,  and  agreements  hereinbefore  mentioned,  ex- 
pressed, and  declared,  of  and  concerning  the  same,  as  by  the  said  David 
Edwards  and  Francis  Golding,  or  either  of  them,  their  or  either  of  their 
beira,  executors,  or  administratjjrs,  or  their  or  any  of  their  counsel  learned 
in  the  law,  shall  be  reasonably  advised,  devised,  or  required:  so  as  such 
further  assurances  contain  in  them  no  further  or  other  warranty  or  cove- 
nants than  aeainst  the  person  or  persons,  hia,  her,  or  their  heirs,  who  shall 
make  or  do  the  same ;  and  so  as  the  party  or  parties  who  shall  be  requested 
to  make  sach  further  assurances  be  not  compelled  or  compellable,  fbr 
making  or  doing  thereof,  to  ^  and  travel  above  £ve  miles  from  his,  her, 
or  their  then  respective  dwellings  or  places  of  abode.  Hxrvided  lastly,  and  Power  of  n* 
it  is  hereby  further  declared  and  agreed  by  and  between  all  the  parties  10°***°°- 
these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  said  Abraham 
Barker  and  Cecilia  his  wife,  John  Barker  and  Catherine  his  intended  wife, 
and  David  Edwards,  at  any  time  or  times  hereafter  durins;  their  joint  lives, 
by  any  writing  or  writings  under  their  respective  haniu  and  seals,  and 
attested  by  two  or  more  credible  witnesses,  to  revoke,  make  void,  alter,  or 
change  all  and  every  or  any  the  use  and  uses,  estate  and  estates,  herein  and 
hereby  before  limited  and  declared,  or  mentioned  or  intended  to  be  limited 
and  declared  of  and  in  the  capital  mesau^e,  lands,  tenements,  heredita- 
ments, and  premises  aforesaid,  or  of  and  in  any  part  or  parcel  thereof,  and 
to  decuare  new  and  other  uses  of  the  some,  or  of  any  ^art  or  parcel  thereof, 
any  thing  herein  contained  to  the  contrary  thereof  in  any  wise  riotwith- 
standing.  In  witness  yiiieiKof,  the  parties  to  these  presents  their  hands  and  pj,,,^^,.,,^ 
seals  have  subscribed  and  set,  the  day  and  year  first  above  written. 

Sealed  and  deUvered,  being  first  duly  \      Abraham  Bakker.  (VS.) 

stamped,  in  the  presence  of         /     Cbciua  Babkbk.  Jl.s.1 

Gborgs  Cartbr.  David  Edwards.  (i..8.) 

W1144AM  Browne.         Francis  Gouging.  (^s.) 

Charlks  Bkowke.  (I"S.) 

RicBARD  Mors.  (l-s-) 

John  Barker.  l^^f 

Catbxkinb  Bdwaxds.  (l.9.) 
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__       .  ^  .       .        .     n  ^elA  and  finillj'  boand  to  Abr 

Barker,  of  Dale  Hall,  in  the  coiuit^  of  Norfolk,  esquire,  in  ten  thousand 
pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Abraham 
Barker,  or  his  certain  attorney,  executors,  adnuniatistors,  or  asBJgna ;  for 
which  payment  well  and  truly  to  be  made,  I  bind  myself,  mj  heirs,  ezecn- 
toi9,  and  administrators,  firmly  by  these  presents,  sealed  with  my  seaL 
Dated  the  fourth  day  of  September  in  the  twenty-first  year  of  the  reign  of 
onr  sovereign  lord  George  the  Second,  by  the  grace  of  God  king  of  Gteat 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the 
year  of  our  Loiii  one  thousand  seven  hundred  and  forty-seven. 

7%^  CFWi/iVtM  of  this  obUgation  is  such  that  if  the  above-bonnden  David 
BdwBids,  his  heiis,  executors,  or  adtninistratots,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above-named  Abraham  Barker,  his  execu- 
tors, administrators,  or  assigns,  the  full  sum  of  five  thousand  pounds  of 
lawful  British  money,  with  lawful  interest  for  the  same,  on  the  fourth  day 
of  March  next  ensuiuK  the  date  of  the  above-written  obligation,  then  this 
oblimtian  shall  be  void  and  of  none  effect,  or  else  shall  be  and  remain  In 
fulliorcc  and  virtue. 

Sealed  and  deUvered,  being  first  duly  \ 
stamped,  in  the  presence  of  ( 

Geokge  Garter. 

WlUJAM  Brownx. 


No.  IV.  No.  IV. 

A  PINB  OP  LANDS  SUR  COGNIZANCE  DE  DROIT,  COME  CEO,  Eni 
Sbct.  t.  Writ  of  Covenant,  or  Precipe. 


John  Barker,  esquire,  that  justly  and  without  delay  they  perform  to  David 
Edwards,  esquire,  the  covenant  made  between  them  of  two  messuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the  appurtenances, 
in  Dale  ;  and  unless  they  shall  so  do,  aod  if  the  said  David  uial]  give  y 
security  of  prosecuting  his  claim,    then  summon  by  good  summoners  t 


said  Abraham,  Cecilia,  and  John,  that  the_y  appear  oefore  our  justices  at 
Westminster,  from  the  day  of  St.  Michael  m  one  month,  to  show  where- 
fore they  have  not  done  it :  and  have  you  there  the  summoners  and  this 
writ.  'U'itness  ouraelf  at  Westminster  the  ninth  day  of  October,  in  the 
twenty- first  year  of  our  reign, 
n  Pledges  of    I  John  Dos.  Summoners  of  the  within- 1 

prosecution.  JRichard  Rob.  named  Abrahar      "~ 

dlia,  and  John.  j 

Sect.  2.  The  License  to  agree. 

Norfolk,    'l    David  Edwards,  esquire,  gives  to  the  lord  the  king  ten 

to  wit    J    marks,  for  license  to  agree  with  Abraham  Barker,  esquire, 

of  a  plea  of  covenant  of  two  messuages,  two  gardens,  three  hundred  acres 

of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of  pasture,  and 

fifty  acres  of  wood,  with  the  appurtenances,  in  Dale. 

Sect.  3.  The  Concord. 

And  the  agreement  is  such,  to  wit,  that  the  aforesaid  Abraham,  Cecilia, 
and  John  have  acknowledged  the  aforesaid  tenements,  with  the  appurte- 
nances, to  be  the  right  of  him  the  said  David,  as  those  which  the  said  David 
hath  of  the  gift  of  the  aforesaid  Abraham,  Cecilia,  and  John  ;  and  thoae 
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they  liftTe  remised  and  unitted  claim,  from  them  and  their  heirs,  to  the 
aforesaid  David  and  hia  heirs  forever.  And,  fiuther,  the  same  Abraham, 
Cecilia,  and  John  have  granted,  for  themaelves  and  their  heirs,  that  thejr 
will  warrant  to  the  aforesaid  David  and  his  heirs  the  aforesaid  tenement^ 
with  the  appurtenances,  against  all  men  forever.  And  for  this  reco^tion, 
remise,  quit-claim,  warranty,  fine,  and  agreement,  the  said  David  hath 
given  to  the  said  Abraham.  Cecilia,  and  John  two  himdred  pounds  sterling. 

Sbct.  4,  The  Note  or  Abstract. 

1  BETWBEif  David  Edwards,  estjutre,  complainant,  and  Abra- 
/  hatn  Barker,  esquire,  and  Cecilia  his  wife,  and  John  Barker, 
esquire,  deforciants,  of  two  messuages,  two  gardens,  three  hundred  acres  of 
land,  one  hundred  acres  of  meadow,  two  nuudred  acres  of  pasture,  and 
fifty  acres  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea  of 
covenant  was  summoned  between  them :  to  wit,  that  the  said  Abraham, 
Cecilia,  and  John  have  acknowledged  the  aforesaid  tenements,  with  the 
appurtenances,  to  be  the  right  of  him  the  said  David,  as  thosie  which  the 
said  David  hath  of  the  pR  of  the  aforesaid  Abraham,  Cecilia,  and  John  ; 
and  those  they  have  remised  and  quitted  claim,  from  them  and  their  heirs, 
to  the  aforesaid  David  and  his  heirs  forever.  And,  further,  the  same  Abra- 
ham, Cecilia,  and  John  have  granted  for  themselves  and  theil  heirs  that 
they  will  warrant  to  the  aforesaid  David  and  his  heirs  the  aforesaid  tene- 
ments, with  the  appurtenances,  against  all  men  forever.  And  for  this 
reco^ition,  remise,  quit-claim,  warranty,  fine,  and  agreement,  the  said 
Dkv3  hath  given  to  the  said  Abraham,  Cecilia,  and  John  two  hundred 
pounds  sterling. 

Skct.  5.  The  Poor,  CHiROGKAra,  or  Indbntukbs  ov  ths  Fins. 

Norfolk,   )    TmsisTHBnitALAGRBKMBHTmadein  thecourtofthelord 

to  wit    /  the  king  at  Westminster,  from  the  dav  of  Saint  Michael  in 

one  month,  in  the  twenty-flret  year  of  the  reini  of  the  lord  George  the 

Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  kii^. 


,  md  John 

Barker,  esquire,  deforciants,  of  two  messuages,  two  gardens,  three  hundred 
acreaof  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of  pasture, 
and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea 
of  covenant  was  summoned  between  them  in  the  said  court,— to  wit,  that 
the  aforesaid  Abraham,  Cecilia,  and  John  have  acknowledged  the  aforesaid 
tenements,  with  the  ;ippurtenances,  to  be  the  right  of  him  the  said  David, 
as  those  which  the  said  David  hath  of  the  gift  of  the  aforesaid  Abraham, 
Cecilia,  and  John;  and  those  they  have  remised  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforesaid  David  and  his  heirs  forever.  And, 
further,  the  same  Abraham,  Cecilia,  and  John  have  granted  for  themselves 
and  their  heirs  that  they  will  warrant  to  the  aforesaid  David  and  his  heirs 
the  aforesaid  tenements,  with  the  appurtenances,  against  all  men  forever. 
And  for  this  recognition,  remise,  quit-claim,  warran^,  fine,  and  agreement, 
the  said  David  hath  given  to  the  said  Abraham,  Cecilia,  and  John  two 
bnndred  pounds  sterling. 

SaCT.  6.   PSOCI.AMATIOMS,  EHDORSBD  UPON  TBB  PiNS,  ACCORDIKO  TO 
THE  STATDTBS. 

The  first  proclamation  was  made  the  sixteenth  day  of  November,  in  the 
term  of  Saint  Michael,  in  the  twenty-first  year  of  the  Icing  within-written. 

Tie  second  proclamation  was  made  the  fourth  day  of  February,  in  the 
term  of  Saint  Hilary,  in  the  twenty-first  year  of  the  king  with  in- written. 


The  fourth  proclamation  was  msde  the  twentv-eigbth  dar  of  June, 
«rm  of  the  Holy  Trinity,  in  the  twenty-eecond  year  of  the  king  ' 
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No.  V.  No.  V. 

A  COMMON  RECOVERY  OP  LANDS  WITH"  DOUBLE  VOUCHBR. 

SXCT.  I.  WkIT  of  BMTRV  SDR  DiSSKISIH  IN  THS  POST,  OK  PKXCIPE. 

Gkokos  the  Second,  by  the  ^race  of  God,  of  Great  Britain,  France,  and 
Ireland  Icing,  defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  Norfolk, 
gicetinK.  Command  David  Edwards,  esquire,  that,  jnatl}'  and  withont  delay, 
Ee  rencfer  to  Francis  Golding,  clerk,  two  messnafcg,  two  nrdena,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hundred  acres 
of  paatnre,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale,  whi<ji 
he  claims  to  be  his  right  and  inheritance,  and  into  which  the  said  David 
hath  not  entr?,  unless  after  the  diaseisin,  which  Hugh  Hant  thereof  ud- 
jurtly,  and  without  judgment,  hath  made  to  the  aforesaid  Francis,  within 
thirty  years  now  last  past,  as  he  saith,  and  wherenpon  he  complains  that 
the  aforesaid  David  detorceth  bim.  And  unless  he  shall  >o  do,  and  if  the 
laid  Francis  shall  give  you  security  of  prosecuting  his  claim,  then  mmnton 
by  good  summoneia  the  said  David,  that  he  appear  before  onr  justices  at 
Westminster  on  the  octave  of  Saint  Martin,  to  snow  wherefore  he  bath  not 
done  it :  and  have  you  there  the  summonera  and  this  writ  Witness  ouraelf 
at  Westminster,  the  twenty>ninth  day  of  October,  in  the  twenty- first  year 
of  onr  reign, 
SbsnfFi  ramm     pledges  of    IJohnDoK.  Snmmoners  of  the      tJOBNDBN. 

prosecution.  JRichakd  Roe.       within>named  David.  \Ricuaju>  Pbn. 

SacT.  3.  Bxbkpufication  of  thk  Recovbry-Rou- 

Gborcb  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 

Ireland  king,  defender  of  the  faith,  and  so  forth,  to  all  to  whom  these  our 

present  letters  ^lall  come,  greeting.    ICnowye,  that  among  the  pleas  of  land 

enrolled  at  Westminster,  before  Sir  John  Willes,  knight,  and  his  fellowi, 

K^tOTQ  onr  justices  of  the  bench,  of  the  term  of  SL  Michael,  in  the  twenty-first 

Demand  year  of  our  reign,  upon  the  fifty-second  roll  it  is  thus  contained  : — Entry 

■^nitttasUn- returnable  on  the  octa -re  of  Saint  Martin.    Norfolk,  io-mt :  Francis  Gold ing, 

clerk,  in  his  proper  peraon  demandeth  against  David  Edwards,  esquire,  two 

messuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 

meadow,  two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the 

appurtenances,  in  Dale,  as  his  right  and  inheritance,  and  into  which  the 

said  David  hath   not  entry,   unless  after  the  disseisin  which   Hugh  Hunt 

thereof  nnjustty,  and  without  judgment,  hath  made  to  the  aforesaid  Francis, 

(ygoat.  within  thirty  years  now  last  past.     And  wherenpon  he  aaith,  that  be  himself 

was  seised   of   the   tenements    aforesaid,  with   the  appurtenances,   in  his 

demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the 

bpIoM.  king  that  now  is,  by  taking  the  profits  thereof  to  the  value  [tof  six  shillinn 

and  eight  pence,  and  more,  in  rents,  com,  and  grass]:  ana  into  which  [the 

Bald  l£vid  hath  not  entry,  unless  aa  aforesaid]:  and  thereupon  he  bringeth 

Defenca  of  the  suit  [and  good  proof].     And  the  said  David  in  his  proper  peraon  comes  eind 

tenui  defendeth  his  right,  when  [and  where  it  shall  behoove  him],  and  thereupon 

"W»n5«»"     voucheth  to  warranty   "John   Barker,  esquire,  who  is  present  here  in  court 

in  his  proper  person,  and  the  tenements  aforesaid,  with  the  appnrtenances, 

to  him  freely  warranteth  [and  prays  that  the  said  Francis  may  count  against 

"Dnaand        him],     ^ viiF berenpon  the  saia  Francis  demandeth  a^inst  the  said  Jciin, 

a«»t™tttio        tenant  by  his  own  warranty,  the  tenements  aforesaid,  with  the  apipuite- 

»^^;.  nances,  in  form  aforesaid,  &c.     And  whereupon  he  saith,  that  he  himself 

was  snsed  of   the   tenements   aforesaid,    with   the   appurtenances,   in   his 

demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the 

king  that  now  is,  Ire  talcing  the  profits  thereof  to  the  valne,  &c.     And  into 

"  Defence  ot      which,  &c     And  thereupon  he  bringeth  suit,  &c.     And  the  aforesaid  John, 

the  Tonchae."    tenant  by  his  own  warranty,  defends  his  right,  when,  &c.  and  thereupon  he 

"Secood  vouch- further  voucheth  to  warranty  "  Jacob  Morland,  who  is  present  here  in  court 

er."  in  his  proper  person,  and  the  tenements  aforesaid,  with  the  appurtenances, 

^^^^'        to  him  flreely  warranteth,  &c.     And  hereupon  the  said  Frands  demandeth 

•fsUut  against  the  said  Jacob,  tenant  by  his  own  warranty,  the  tenements  afbra- 

•  Note,  that,  If  the  recorer;  be  bad  vitb  tingle  vmcher.  the  Farti  marked  "  tbui "  Id  mol 
3  an  omitted. 
f  The  dsuwa  between  hooki  are  no  ntbenrlae  eipresaed  In  the  record  than  br  an  "  Ac."- 
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Mid,  with  the  appnrtenanceB,  in  fonn  afbreiaid.  Sec.    And  wfaerenpon  he      No.  V. 
sftith,  tlutt  be  hitnaetf  was  seised  of  the  tenements  aforeMid,  with  the  ap^ur-       ^-,— ' 
tenances,  in  his  demesne  as  of  fee  and  nght,  in  time  of  peace,  in  the  time  tbe  common 
of  the  lord  the  king  that  now  is,  hj  taking  the  profits  thereof  to  the  value,  ^1^^' 
&C.    And  into  which,  &c.    And  thereupon  he  bringeth  suit,  &.c.    And  theDeftoccoftbe 
aforesaid  Jacob,  tenant  by  his  own  warranty,  defends  his  right,  when,  &c  commM 
And  saith  that  the  aforesaid  Hagh  did  not  disseise  the  aforesaid  Francis  of  p^™^,(j^ 
the  tenements  aforesaid,  as  the  aforesaid   Francis  by  his  writ  snd  count  kjia. 
aforesaid  above  doth  suppose:  and  of  this  he  puts  himself  upon  thecoantry. 
And  the  aforesaid  Ftancia  thereupon  craveth  leave  to  imparl ;  and  he  hath  imparUnoe. 
it.     And  afterwards  the  aforesaid  Francis  cometh  again  here  into  court,  in  Denult  of  Ihc 
this  same  term,   in  his  proper   periton,   and  the  aforesaid  Jacob,   thonph  ^^^^^ 
aolemnlj  called,  cometh  not  arain,  but  hath  de{Mrted  in  contempt  of  the 
court,  and  maketh  default      There/ore  it  is  coiKidered,  that  the  aforesaid  Jadgmeni  for 
Francis  do  recover  his  seisin  against  the  aforesaid  David  of  the  tenements  thedemaiiamL 
aforesaid,  with  the  appurtenances ;  and  that  the  said  David  have  of  the  land  Recovery  tn 
of  the  aforesaid  "  John,  to  the  value  [of  the  tenements  aforesaid]  ;  and,  value. 
fnrtber,  that  the  said  John  have  of  the  land  of  the  said  "Jacob  to  the  value 
[of  the  tenements  aforesaid].     And  the  said  Jacob  in  mercy.     And  here-  ^ 
npoD  the  said  Francis  pr^s  a  writ  of  the  lord  the  king,  to  be  directed  to 
theeberiff  of  the  county  aforesaid,  to  cause  him  to  have  full  seisin  of  the 
tenements  aforesaid,  with  the  appurtenances :  «nd  it  is  granted  unto  him, 
returnable  here  without  delay.     Afterwards,   that  ia  to  say,  the  twenty- Awaidortlie 
eighth  day  of  November  in  this  same  term,  here  cometh  the  said  Franda  tn  writofuldi], 
Im  proper  person ;  and  the  sheriff— namely.  Sir  Charles  Thompson,  knight"" '*'°™* 
— now  sendeth,  that  he,  by  virtue  of  the  vrrit  aforesaid  to  him  directed,  on 
the  twenty-fourth  day  of^the  same  month  did  cause  the  said  Francis  to 
have  full  seisin  of  the  tenements  aforesaid,  with  the  appurtenances,  as  be 
was  commanded.    All  and  sinf^ular  which  premises,  at  the  request  of  the 
Mid  Francis,  by  the  tenor  of  these  presents,   we  have  held  good  to  be  ^ 
exemplified.    In  teatitnony  whereof  we  have  caused  our  seal,  appointed 
for  sealing  writs  in  the  Bench  aforesaid,  to  be  affixed  to  these  presents. 
Witness  Sir  John  Willes,  knight  at  Westminster,  the  twenty-eighUi  day  of  " 
November,  in  the  twenty-fiiat  year  of  our  KVg^ 
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